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I.   iNTOODtJCIHMlY 

1.  Origin  and  History  of  Slavery  in  the  United  States. — ^African 
slavery  as  it  existed  in  tiie  United  States  was  not  the  creature  of  any 
statutory  law.  Various  acts,  it  is  true,  may  be  found  from  the  earliest 
period  of  colonial  legislaticm  in  which  it  was  recognized  and  protected, 
but  the  statute-book  vill  be  searched  in  vain  for  a  law  by  which  it 
was  established  or  ordained.  Its  origin,  introduction,  and  the  peculiar 
circumstances  under  which  it  beeame. identified  with  the  institutions 
of  the  colonies  must  therefore  be  traced  to  other  sources.  It  is  a  fact 
fully  established  by  pubUc  history  that  at  the  time  when  the  American 
colonies  were  planted,  negro  slavery  and  the  slave  trade  were  not 
only  recognized  as  lawful,  but  sanctioned  and  protected  by  all  of  the 
enlightened  commercial  nations  of  Europe.  England,  Fnmce,  Spain, 
and  Portugal  were  rivals  in  every  market  in  which  a  profit  was  to  be 
realized  from  the  trade,  and  the  right  to  buy  and  sell  negro  slaves  was 
everywhere  admitted.  Especially  was  it  the  policy  of  Great  Britain  to 
introduce  and  encourage  the  slave  trade  in  her  colonies,  and  so  late  as 
1749  (23  Geo.  II,  c.  30),  we  find  an  act  for  extending  and  improving 
the  African  trade,  in  which  Parhament  declares  it  to  "be  very  advan- 
tageous to  Great  Britain,  and  necessary  for  supplying  the  plantations 
arid  colonies  with  a  sufficient  number  of  negroes  at  reasonable  rates." 
Negro  slavery  was  thus  introduced  into  the  colonies  through  the 
policy  of  the  mother  country,  and, with  tiie  consent  of  the  colonists. 
It  became  established  under  the  common  law  of  the  several  colonies, 
which,  however,  being  a  local  law  only,  was  entirely  distinct  in  its 
origin  and  authority  and  in  its  territorial  and  personal  extent  from 
the  common  law,  which  was  national  in  those  attributes,  and  which 
was  in  each  part  of  the  empire  the  common  measure  of  the  personal 
rights  of  the  English-bom  subject.^  In  that  portion  of  the  Union 
where  the  labor  of  the  negro  race  was  found  to  be  unsuited  to  the 
climate,  and  unprofitable  to  the  master,  but  few  slaves  were  held  at 
the  time  of  the  Declaration  of  Independence;  and  when  the  consti- 
tution was  adopted,  it  had  entirely  worn  out  in  one  of  them,  and 
measures  had  been  taken  for  its  gradual  abolition  in  several  others. 
But  this  change  had  not  been  produced  by  any  change  of  opinion  in 
relation  to  this  race,  but  because  it  was  discovered,  from  experience, 
that  slave  labor  was  unsuited  to  the  climate  and  productions  of  these 

1.  Williams  v.  Johnson,  30  Md.  500,96  Am.  Dec.  613. 
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States;  for  some  of  the  states,  where  it  had  ceased  or  nearly  ceased 
to  exiat,  were  actively  engaged  in  the  slave  trade,  procuring  cargoes 
on  the  coast  of  Africa,  and  transporting  them  for  sale  to  those  parte 
of  the  Union  where  such  labor  was  found  to  be  profitable,  and  suited 
to  the  climate  and  productions.  And  this  traffic  was  openly  carried 
on,  and  fortunes  accumulated  by  it,  without  reproach  from  the  people 
of  the  states  where  the  traders  resided.*  In  the  ordinance  passed  by 
Congress,  July  13,  1787,  for  the  government  of  the  territory  north- 
west of  the  rvret  Ohio,  ten  articles  were  adopted  which  were  declared 
to  be  articles  of  compact  "between  the  original  states  and  the  peo- 
ple and  states  in  the  said  territory,  and  to  remain  unalterable 
forever,  onlese  by  common  consent."  Among  these  articles  was  the 
following:  "There  shall  be  neither  slavery  nor  involuntary  servitude 
in  the  said  territory,  otherwise  than  in  the  punishment  of  crimes,^ 
whereof  the  party  shall  have  been  duly  convicted."  The  provision  of 
the  ordinance  of  1787  prohibiting  slavery  was  incorporated  into  the 
constitution.*  A  sale  of  services  amounting  to  slavery  could  not  be 
enforced  in  a  jurisdiction  where  involuntary  servitude  was  against 
public  policy  and  forbidden ;  *  and  where  a  free  negro  over  the  age 
of  twenty-one  years  bound  herself  by  an  indenture  in  such  a  state, 
for  a  valuable  consideration,  to  serve  the  obUgee  as  a  menial  for  a  term 
of  years,  it  was  held  that  a  specific  performance  of  the  contract  could 
iK>t  be  enforced,  and  that  on  a  writ  of  habeas  corpus  she  was  entitled 
to  be  discharged  from  custody.  That  the  service  was  involuntary 
within  the  meaning  of  the  constitution  was  held  to  be  shown  by  the 
application  for  discliarge.* 

2.  Status  of  Slavesw — ^The  status  of  slaves  under  the  customs  and 
laws  of  the  slave-holding  states  would  seem  to  be  readily  distinguish- 
able from  that  of  apprentices,*  or  that  of  persons  held  for  compulsory 
labor  or  peonage  under  certain  local  statutes.'  The  condition  of 
slaves  was  analogous  to  that  of  the  slaves  of  the  ancient  Greeks  and 
Romans,  and  not  tiiat  of  the  villeins  of  feudal  times;  they  were, 
generally  speaking,  not  considered  as  persons,  but  as  things;  they 
could  be  sold  or  transferred  as  goods  or  personal  estate;  they  were 
held  to  be  pro  nuUis,  pro  .mortiiis.  Almost  all  our  statute  regulations 
followed  the  principles  of  the  civil  law  in  relation  to  slaves,  except 
in  a  few  cases,  wherein  the  manners  of  modern  times,  softened  by 
the  benign  principles  of  Christiaiiity,  could  not  tolerate  the  severity 
of  the  Roman  regulations.  Slaves  could  not  take  property  by  descent 
or  purchase.  A  legacy  to  a  slave,  failing  from  incapacity  to  take,  sank 

2.  Dred  Scott  v.  Sandford,  19  How.  6.  In  re   Clark,   1   Blackf.    (Ind.) 
393,  15  U.  S.  (L.  ed.)  691.  122,  12  Am.  Dee.  213. 

3.  Menard  v.  Aspasia,  5  Pet.  505,  €.  See  Apprbnticbs,  vol.  2,  p.  343 
8  U.  S.  (L.  ed.)  207.  et  seq. 

4.  Parsons  v.  Trask,  7  Gray  (Mass.)  7.  See  Labob,  vol.  16,  p.  473. 
473,  £6  Am.  Dec.  502. 
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into  the  residuum  of  the  estate,  and  was  subject  to  the  payment  of 
debts.  That  slaves  in  the  United  States  were  incapable  of  contracting 
for  or  in  any  way  acquiring  property  in  their  own  right  was  the 
inevitable  consequence  of  their  degraded  condition,  which  denied 
them  the  privilege  of  deposing  against  white  pei-sons,  or  of  suing  or 
beicg  sued,  either  in  law  or  equity.* 

3.  The  Slave  Trade. — Slavery  as  an  institution  was  not  abolished 
until  1865,*  but  the  slave  trade  was  forbidden  by  the  Act  of  Congress 
of  March  2,  1807,  prohibiting  the  importation  of  slaves  into  any 
port  or  place  within  the  jurisdiction  of  the  United  States  from  and 
after  the  firsts  day  of  January,  1808. i"  This  act  finally  and  effectually 
forbade  all  slave  trading,  but  previous  thereto  Congress  had  passed 
other  acts  intended  to  limit  the  trade  to  slave-holding  states  and  to 
forbid  the  importation  of  slaves  into  states  prohibiting  their  admission 
by  local  statutes.**  Under  the  acts  of  May  10,  1800,  and  April  20, 
1818,  the  intention  of  the  legislature  was  to  prevent  citizens  of,  or 
residents  within,  the  United  States,  from  affording  any  facilities  to 
this  trade,  although  they  should  have  no  interest  or  property  in  the 
slaves  themselves,  and  although  they  should  not  be  immediately 
instrumental  in  the  transportation  of  them  from  their  native  country. 
By  the  former  of  these  laws,  the  offense  was  made  to  consist  in  the 
employment  of  a  vessel  belonging  to  citizens  of  the  United  States, 
or  to  persons  resident  therein,  in  carrying  slaves  from  one  foreign 
country  or  place  to  another,  no  matter  for  what  purpose.  By  the 
latter,  it  consisted  in  taking  on  board  or  transporting  from  Africa, 
or  from  any  foreign  '•o.iiatry  or  place,  any  negro,  in  any  vessel, 
for  the  purpose  of  holding  or  disposing  of  such  person  as  a  slave, 
•or  to  be  held  to  service,  where  thoee  acts  are  performed  by 
■citizens  of  or  residents  within  the  United  States."  It  would  seem 
to  serve  no  useful  purpose  at  this  late  date  to  do  more  than  cite  the 
numerous  cases  arising  under  these  various  acts,  relating  to  the 
jurisdiction  of  the  several  courts,"  the  necessary  formalities  of  the 
indictment  or  information,  and  the  conduct  of  the  proceedings  in 
general,**  the  nature  of  the  evidence  held  sufficient  to  establish  the 

8.  Brandon  v.  Planters',  etc.,  Bank,   133,  6  U.  S.  (L.  ed.)  284 

1   Stpw    (Ala.)   320,  18  Am.  Dec.  48.       12.  The   Mermo,   9    Wheat.    391,   6 

And  see  infra  par.  4,  9.         :.,„„.  U.  S.   (L.  ed^   118;  United  States  v. 

9.  See  infra,  par.  15.  Garonne,  11  Pet.  73,  9  U.  S.  (L.  ed.) 
10    Amiable  Lucy  v.  United  States,  637. 

6  Crancli  330,  3  U.  S.   (L.  ed.)  239;  13.  The  Josef  a  Segunda,  10  Wheat. 

United  States'v.  Preston.  3  Pet.  57,  7  312,   6   U    S.    (L.    ed.)    3^;   United 

U    S    (L   ed  )  601  States  v.  Moms,  14  Pet.  464,  10  U.  b. 

'll' United'  States   v.   The   Sally,   2  (L.  ed.)  543;  United  States  v.  Amis- 

Cranch  406,  2  U.   S.    (L.   ed.)    320;  tad,  15  Pet.  518,  10  U.  S.   (L.  ed.) 

The  Emily,  9  Wheat.  381,  6  U.  S.  (L.  826     ^     ^     ^     ^        .,      =  wi.    * 

ed.)  116;  The  Platt«burgh,  10  Wheat.  14.  The  Joaefa  Segunda,  5  Wheat. 
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offense,**  and  the  punishment  of  the  offenders  and  the  disposition 
of  their  victims.*'  In  addition  to  the  federal  statutes  on  the  subject 
many  of  the  states  also  passed  statutes  intended  to  limit  or  prohibit- 
the  slave  trade  in  their  own  particular  jurisdictions,*'  but  generally 
these  were  held  not  to  affect  .the  validity  of  contracts  entered  into 
prior  to  their  passage  with  respect  to  dealings  in  slaves.**  A  contract 
to  pay  in  slaves  for  a  cargo  purchased  in  Africa,  valid  where  made, 
might  be  enforced  on  the  count  of  insimul  computassent  even  in  a 
jurisdiction  where  the  slave  .traffic  was  forbidden,** 

II.  Pbopebty  Rights 

4.  Slaves  as  Property  Generally. — The  right  of  property  in  a  slave 
was  distinctly  and  expressly  affirmed  in  the  constitution,*"  and  the 
highest  court  in  the  nation  in  the  fullest  manner,  and  on  the  most 
mature  deliberation,  recognized  and  admitted  the  legal  existence  of 
slavery,  in  what  were  known  as  the  slave  states,  and  that  slaves  were 
property.*  They  were  usually  considered  to  be  of  the  nature  of  chat?- 
tels  or  personal  property,*  and  therefore  subject  to  execution.*  In 
some  jurisdictions,  however,  they  were  considered  immovable  by  the 
operation  of  law,  on  account  of  their  value  and  utility  for  the  culti- 
vation of  the  lands,  and  therefore  might  be  mortgaged.*  And  in  still 
other  jurisdictions  they  were  considered  to  be  property  of  a  twofold 
nature;  that  is,  except  as  to  descents  and  last  wills,  they  were  con- 
sidered personal  properly,  and  hence  subject  to  the  lex  domicilii  as 

338,  5  U.  8.  (L.  ed.)  104;  10  Wheat.  726,  12  U.  S.  (L.  ed.)  889;  Randon  v. 

312,   6  U.   S.    (L.   ed.)    329;   United  Toby,  11  How.  493,  13  U.  S.  (L.  ed.) 

States  V.  Gooding,  12  Wheat.  460,  6  784;  Harris  v.  Enmmels,  12  How.  79, 

U.  S.   (L.  ed.)  693;  United  States' v.  13  U.  S.  (L.  ed.)  901;  White  v.  Hart, 

Preston,  3  Pet.  57,  7  U.  S.  (L.  ed.)  13  Wall.  646,  20  U.  S.  (L.  ed.)  685; 

601;  United  States  v.  Morris,  14  Pet.  Samples  v.  Barnes,  14  How.  70,  14  U. 

464,  10  U.  S.  (L.  ed.)  543.  S.   (L.  ed.)   330. 

15.  The  Josef  a  Segunda,  5  Wheat.       Note:  12  L.R.A.(N.S.)  598. 

338,  5  U.  S.   (L.  ed.)   104;  The  St.  19.  (Jreenwood   v.    Curtis,    6    Mass. 

Jago  de  Cuba,  9  Wheat.  409,  6  U.  S.  358,    4    Am.    Dec.    145;    Parsons    v. 

(L.   ed.)    122;   The  Slavers,  2  Wall.  Trask,  7  Gray  (Mass.)   473,  66  Am. 

350,  17  U.  S.  (L.  ed.)  878;  The  Slav-  Dee.  502. 

ers,  2  Wall.  366,  17  U.  S.   (L.  ed.)  20.  Dred  Scott  v.  Sandford,  19  How. 

906;  The  Slavers,  2  Wall.  375,  17  U.  393,  15  U.  S.  (L.  ed.)  691. 

S.  (L.  ed.)  909;  The  Slavers,  2  Wall.  1.  Prigg  v.   Pennsylvania,   16  Pet. 

383,  17  U.  S.  (L.  ed.)  911.  530, 10  U.  S.  (L.  ed.)  1060 ;•  McElvain 

16.  United  States  v.  Preston,  3  Pet  v.  Madd,  44  Ala.  48,  4  Am.  Rep.  106. 
57,  7  U.  S.  (L.  ed.)  601.  2.  Blackman  v.  Gordon,  2  Rich.  Eq. 

17.  Henry  v.  Ball,  1  Wheat.  1,  4  U.  (S.    C.)    43,  44  Am.   Deo.   241   and 
S.    (L.    ed.)    21;    The   Antelope,    10  note. 

Wheat.  66,  6  U.  S.  (L.  ed.)  268.    And       8.  Amis  v.  Myers,  16  How.  492,  14 
see  The  Antelope,  U  Wheat.  413,  6  U.  U.  S.  (L.  ed.)  1029. 
8.  (L.  ed.)  508;  Oroves  v.  Slaughter,      4.  McCoIlum     v.     Smith,     Meigs 
15  Pet.  449,  10  U.  B.  (L.  ed.)  80O.        (Tenn.)  342,  33  Am.  Dec  147. 

18.  Hardeman    v.    Harris,   7   How. 
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in  the  case  of  other  movable  chattels.*  The  courts  treated  slaves  as  a 
property  of  special  and  peculiar  value,  for  the  recovery  of  which  the 
owner  was  entitled  to  the  higher  and  more  perfect  remedy  of  an 
injunction  ordering  the  specific  delivery  of  the  chattel  to  the  rightful 
owner,  as  a  compensation  in  damages  would  be  utterly  inadequate 
and  unsatisfactory  to  him.  It  was,  however,  a  well  settled  rule  that 
to  entitle  the  party  to  this  special  relief,  his  title  to  the  slave  or  other 
chattel,  where  the  principle  applies,  must  not  have  been  doubtful,  but 
clear  and  indisputable.*  According  to  some  decisions  it  was  necessary 
that  a  conveyance  of  title  to  slaves  be  recorded,'  but  it  was  held  that 
a  bill  of  sale  of  a  negro  registered  but  not  proved  by  two  witnesses 
passed  the  title  as  between  the"  parties,®  unless  otherwise  provided  by 
statute.*  A  gift  of  a  slave  was  not  valid  unless  made  in  writing  and 
recorded,'"  although  the  gift  was  immediately  followed  by  possession 
on  the  part  of  the  donee,'*  and  equity  would  not  relieve  to  perfect  a 
defective  voluntary  deed  of  gift  of  slaves.'*  Slaves  being  considered 
in  the  nature  of  property,  rights  incident  to  their  ownership  were 
subject  to  the  bar  of  the  statute  of  limitations,"  and  rights  originally 
defective  could  ripen  into  good  title  under  the  statutory  period  of 
adverse  possession.'*  An  action  of  trover  by  a  person  entitled  to  an 
estate  in  remainder  in  a  female  slave,  to  recover  for  a  conversion 
alleged  to  have  occurred  during  the  existence  of  a  precedent  life  estate, 
imposed  upon  the  plaintiff  the  burden  of  proving  the  slave  to  have 
been  alive  at  the  time  his  estate  in  remainder  vested  in  possession.'* 
5..  Right  to  Increase  of  Slaves. — With  respect  to  the  issue  of  slaves, 
under  the  rule  of  partus  sequitur  ventrem,'*  the  ownership  of  the 
mother  carried  with  it  the  property  in  her  children  born  during  the 
period  of  such  ownership,  and  the  mother  and  issue  were  treated,  In 
respect  of  the  title  and  rights  of  the  owner,  as  an  aggregate  property. 
Whatever  affected  the  rights  or  remedies  of  the  owner  as  respects  the 
mother  equally  affected  his  rights  and  remedies  in  respect  to  her 
issue,  while  the  unity  of  interest  and  possession  was  unsevered ;  and  if 
the  right  of  the  owner  was  saved  from  the  statute  of  limitations  for  a 

5.  Sneed  v.  Ewing,  5  J.  J.  Marsh.       12.  Dawson   v.   Dawson,   16  N.   C. 
(Ky.)  460,  22  Am.  Dec.  41.  •         93,  18  Am.  Dec.  573. 

6.  Womack   v.   Smith,   11  Humph.       13.  Auld  v.  Norwood,  5  Cranch  361, 
•  (Tenn.)  478,  54  Am.  Dec  51,  2.U.  S.  (L.  ed.)  126;  Shelby  v.  Guy,  U 

7.  Armisted  v.  Bowden,  5  La.  263,  Wheat.  361,  6  U.  S.  (L.  ed.)  496. 
25   Am.   Dec.   178   and   note.  Note:  35  L.B.A,  839. 

8.  Williams    v.    Waltwa,    8    Yerg.  14.  Ramsay  v.  Lee,  4  Cranch  401,  2 
(Tenn.)  387,  29  Am.  Dec.  122.  U.  S.  (L.  ed.)  660;  Brent  v.  Chapman, 

9.  Fralick  v.  Presley,  29  Ala.  457,  5  Cranch  368,  2  U.  8.   (L.  ed.)  125. 
65  Am.  Dec.  413.  16.  Lewis  v.  Mobley,  20  N.  C.  467, 

10.  Spiers   v.   Willison,   4    Cranch  34  Am.  Deo.  379. 

396,  2  U.  S.  (L.  ed.)  659.  16.  WUliamson  v.  Donid,  12  Wheat 

11.  Bmsaiy  V.  Lee,  4  Craneh  401,  568,  6  U.  8.  (L.  ed.)  781. 
2  U.  8,  (L.  ed.)  660. 
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definite  period  as  to  the  mother,  it  was  saved  likewise  as  to  the  issue 
born  of  her  during  such  period.*'  While  some  courts  took  the  view 
that  the  increase  of  a  female  slave  bom  during  life  tenancy  belonged 
to  the  life  tenant,  the  majority  refused  to  apply  the  rule  as  to  the 
increase  in  domestic  animals,  and  held  that  the  increase  belonged  to 
the  remainderman.  -This  was  based  hy  most  courts  upon  humani- 
tarian reasons.  But  it  has  also  been  stated  that  this  rule  probably 
arose  from  the  idea  that  the  increase  of  slaves  belonged  to  the  absolute 
proprietor,  exclusive  of  the  claim  of  temporary  owners  or  usufructu- 
aries; and  that  idea,  for  want  of  examining  its  foundation,  having 
once  become  general,  the  inhabitants  of  the  country  began  to  act 
under  it,  in  making  their  contracts,  wills,  and  settlements  as  provi- 
sions for  their  families,  and  probably  continued  to  do  so,  until  at 
length  it  became  dangerous  and  fraught  with  mischievous  and  unjust 
consequences  to  attempt  the  establishment  of  a  different  rule.*^ 

6.  Sales. — The  general  rules  relating  to  the  rights  and  Uabilities 
arising  from  the  purchase  and  sale  of  chattels  were  also  appUcable 
to  the  transfer  of  property  in  slaves.  Delivery  of  the  slaves  to  a  pur- 
chaser at  an  administration  sale  was  sufficient  if  the  purchaser  after 
the  bid  took  possession  without  a  trespass."  Where  the  delivery  of 
the  slaves  was  accompanied  with  a  stipulation  that  the  purchase 
money  should  be  paid  at  a  future  day,  and  that  on  its  payment  the 
vendor  should  make  "proper  title"  to  a  designated  person,  it  was  held 
that  this  was  not  a  conditional  sale,  but  that  the  retention  of  title  by 
the  vendor  was  merely  a  security  for  the  payment  of  the  purchase 
money  in  the  nature  of  a  mortgage.**  Where  a  mortgage  of  slaves 
subsisted,  if  the  mortgagor,  claiming  full  title,  sold  them  for  a  good 
consideration,  though  as  to  the  mortgagee  the  sale  transferred  only  an 
equitable  interest,  yet  as  between  the  seller  and  the  purchaser  the  sale 
passed  the  absolute  titie  to  the  purchaser,  and  therefore  when  subse- 
quently the  mortgagor  purchased  the  slaves  from  the  mortgagee,  the 
title  he  thus  acquired  inured  to  the  benefit  of  the  purchaser.*  As  be- 
tween the  parties  actual  delivery  was  unnecessary  to  vest  title,  but  the 
contract  would  be  avoided  by  fraud,  as  where  the  seller  was  induced  to 
make  the  sale  by  misrepresentations  made  to  him  by  the  purchaser  in 
respect  to  material  facts  peculiarly  within  the  latter's  knowledge.* 
The  rightB  of  the  parties  to  the  «de  were  governed  by  the  law  of 
the  state  where  the  contract  and  sale  were  made  unless  it  clearly 


17.  Seay  t.  Bacon,  4  Sneed  (Tenn.)  See  Sauss,  voL  24,  p.  56. 

99,  67  Am.  Dec.  601;  Fowler  v.  Mer-  20.  Weaver  v.  Lapsley,  42  Ala.  601, 

riU,  11  How.  375,  13  U.  S.  (L.  ed.)  94  Am.  Dec.  671. 

736.  1.  Dorsey  v.  G^aasaway,  2  Har.  &  J. 

18.  Notea:   L.B.AJ916e  849,  850;  (Md.)  402,  3  Am.  Dec.  557. 

Ann.  Cas.  1916B  131.  2.  Griffin  v.  Chnbb,  7  T«x.  603,  58 

19.  Gummings  v.  Coleman,  7  Riob.  Am.  Dee.  86. 
Eq.   (S.  C.)  509,  62  Am.  Dec.  402. 

T 


Digitized  by 


Google 


§  7  SLAVES  25  R.  C.  L, 

appeared  that  the  conveyance  was  intended  to  take  effect  in  another 
state.*  As  regards  warranties  express  or  implied  involved  in  the  trans- 
fer of  slaves  an  express  warranty  of  a  slave  as  sound  in  body  and 
mind  was  held  to  include  all  defects  embraced  within  the  language 
of  the  warranty,  although  of  a  nature  so  obvious  to  the  senses  that 
the  buyer  might  have  informed  himself  of  their  existence  by  examina- 
tion, and  the  purchaser's  knowledge  of  the  existence  of  a  defect  did  not 
exempt  the  seller  from  liability  upon  his  express  warranty  of  the 
soundness  of  a  slave.*  But  although  the  rule  was  adopted  in  some 
states,  following  the  civil  law,  that  a  sound  price  implied  a  warranty 
of  soundness,  it  was  held  that  such  rule  required  limitation,  and 
could  not  extend  to  the  moral  qualities  of  a  slave." 

7.  Contracts  of  Hire  or  Bailment. — It  was  generally  held  that  an 
express  agreement  by  the  hirer  of  a  slave  to  redeliver  the  slave  at 
the  end  of  the  term  was  not  an  absolute  covenant  for  redelivery  in  any 
event,  but  that  the  hirer  was  excused  if,  without  his  negligence,  the 
slave  escaped  and  could  not  be  apprehended  by  due  diligence,*  and 
the  same  rule  was  applied  in  the  case  of  the  death  of  the  slave  without 
the  bailee's  negligence  before  the  expiration-  of  the  term.  Some  courts, 
however,  distinguished  between  cases  where  the  failure  to  return  was 
due  to  the  slave's  death  without  the  hirer's  negligence,  which  was  an 
act  of  God,  and  cases  where  such  failure  was  due  to  escape.'  The 
hirer,  however,  was  liable  to  the  owner  for  the  death  of  a  slave  caused 
by  his  own  misconduct  or  gro^  negligence,*  as  where  the  bailee  of  a 
female  slave  sent  her  where  a  contagious  disease  was  known  to  be 
raging  and  she  sickened  and  died  of  that  disease.'  A  provision  in  a 
contract  for  the  hiring  of  a  slave  that  the  hirer  would  furnish  cloth- 
ing and  board  for  the  slave  has  been  construed  as  limiting  his  liar 
bility  to  the  furnishing  of  the  things  mentioned,  and  relieving  him 
from  liability  for  medical  services  for  which  he  would  otherwise 
have  been  liable.**  Where  one  hired  a  negro  Jto  another  for  a  specified 
term  and  the  negro  died  within  a  short  time  after  the  hiring,  it  was 
held  that  there  was  no  failure  of  consideration,  and  that  the  owner 
was  entitled  to  recover  upon  the  bond  given  for  the  full  term  of  the 

3.  Wyse  v.  Dandridge,  35  Mia8.,672,  Dec.  95. 

72  Am  Dec.  149.  Note:  L.E.A.1915B  297. 

4   Struky    v.    Clybum,    Cheves    L.  7.  Note:  L.R.A.1915B  297. 

(S   C  )  186,  34  Am.  Dec.  590.  8.  Notes:  12  Am.  Dec.  620;  L.R.A. 

6.  Smith  v.  McCall,  1  MeCord  L.  (S.  1915B  305. 

C.)  220,  10  Am.  Dec.  666.    Generally  9.  ToUenere  v.  Fuller,  1  Mills  Const, 

as  to  implied  warranties,  see  Sales,  (S.    C.)    117,  12  Am.   Dec.   616  and 

vol.  24,  p.  178  et  seq.  note.    Generally  as  to  the  duties  and 

6.  Beverly  v.  Brooke,  2  Wheat.  100,  liabilities  of  bailees,  see  BAiLMians, 

4  U.  S.  (L.  ed.)  194;  Singletcm  v.  Cap-  vol.  3,  p.  92  et  seq. 

roll,  6  J.  J.  Marsh.  (Ky.)  627,  22  Am.  10.  Note:  Ij.RA.1915B  305. 
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original  hiring.**  An  owner  could  not  however  recover  the  hire  of 
a  slave  if  he  knew  the  slave  was  unsound  and  fraudulantly  con- 
cealed it  from  the  hirer,  provided  the  latter,  within  a  reasonable 
time  after  discovering  the  fraud,  oflfered  to  return  the  slave  and 
rescind  the  contract;  *•  or  where  there  was  a  failure  of  consideration 
because  the  slave  was  taken  away  before  the  contract  of  service  was 
ended.**  The  owner  of  slaves  hired  could  bring  detinue  for  the 
slaves  when  they  had  been  taken  from  the  bailee  during  the  term  of 
the  bailment  by  a  third  person  and  the  bailee  declined  to  sue  for 
their  recovery  and  notified  the  bailor  to  do  so." 

m.  Personal  Hights  and  Liabilities 

8.  Master. — ^While  a  master  could  lawfully  punish  his  slave  with 
moderation,  yet  if  the  punishment  was  so  severe  as  to  result  in  death 
he  was  guilty  of  murder,*"  but  he  was  held  not  liable  for  the  acts  of 
his  overseer  ip  so  cruelly  whipping  a  slave  that  death  resulted  or  in 
striking  a  slave  so  as  to  inflict  a  mortal  wound,  there  being  nothing 
to  ^ow  that  he  contemplated  such  an  act  on  the  part  of  his  em- 
ployee.** One  who  caused  the  death  of  a  slave  was  liable  in  dam- 
ages to  the  master,*'  but  a  municipal  corporation  was  not  liable  to  the 
owner  of  a  slave  negligently  killed  by  a  peace  officer  in  attempting  to 
arrest  him  for  violating  an  ordinance  forbidding  slaves  to  be  abroad 
at  night  without  lawful  permission,  since  such  an  ordinance  was  within 
the  pohtical  powers  of  the  municipality,  and  the  employment  of  the 
officer  the  necessary  means  for  execution  of  the  power,  and  from 
its  nature  not  susceptible  of  supervision  by  the  municipality.**  In 
detinue  for  a  slave  wrongfully  withheld  from  its  master  the  measure 
of  damages  was  its  annual  idre.**  To  impose  responsibility  on  the 
master  for  the  acts  of  his  slave,  the  slave  must  at  the  time  have  been 
in  his  immediate  employment,  or  from  his  vicious  habits  and  gen- 
eral hberty  some  degree  of  culpability  must  have  attached  to  the 

11.  Hicks    V.    Pftrham,    3    Hayw.       16.  Note:  27  L.R.A.  197. 
(Tenn.)  224,  9  Am.  Dec,  745.  17.- Gray  v.  Combs,  7  J.  J.  Marsh. 

Note:  24  L.BA.  233.  (Ky.)    478,  23  Am.   Dec.  431;   Car- 

12.  Reading  v.  Price,  3  J.  J.  Marsh,  monube  t.  Bouis,  6  La.  Ann.  95,  54 
(Ky.)  61,  19  Am.  Dec.  162.  Am.  Dec.  558;  Morgan  v.  Cox,  22  Mo. 

13.  Note:     24  L.R.A.  233.  373,  66  Am.   Dec.   623;  Harrison  v. 

14.  Sims  V.  Boynton,  32  Ala.  353,  Berkley,  1  Strob.  L.  (S.  C.)  625,  47 
70  Am.  Dec.  540.  Generally  as  to  a  Am.  Dec.  578;  Kirkwood  v.  Miller,  5 
bailor's  right  of  action,  see  Bail-  Sneed  (Tenn.)  455,  73  Am.  Dec.  134. 
iCEKTS,  vol.  3,  p.  138  et  seq.  18.  Dargan.  v.  Mobile,  31  Ala.  469, 

15.  State  V.  Hoover,  20  N.  C.  500,  70  Am.  Dec.  505. 

34  Am.  Dec.  383  and  note.  19.  Fralick  v.  Presley,  29  Ala.  457, 

Notes:  27    L.B.A.197;    60  L.B.A.  65  Am.  Dec.  413;  Dickinson  v,  May- 

804.  nard,  20  La.  Ana.  66,  96  Am.  Dec. 

And    aee    Hoicioidb,    voL  13,    p.  379. 
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master  to  make  him  responsible,**  but  the  master  was  held  respon- 
sible for  the  damages  caused  by  the  trespass  of  his  slave  committed 
for  the  master's  benefit  though  not  done  at  his  command  or  request' 
A  master  was  liable  for  medical  services  rendered  to  his  slave.* 
Being  bound  by  the  most  solemn  obligation  to  protect  his  slave  from 
suffering,  he  was  bound  by  the  same  obligation  to  defray  the  expenses, 
or  services  of  another,  to  preserve  the  life  of  his  slave,  or  preserve 
his  slave  from  pain  and  danger.* 

9.  Slave. — ^In  this  country  a  slave  was  in  absolute  bondage;  he 
had  no  civil  right,  and  could  hold  no  property  except  at  the  will  and 
pleasure  of  his  master,  who  was  his  guardian  and  protector,  and 
all  his  rights,  acquisitions  and  services  were  in  the  hands  of  his 
master.  With  respect  to  commerce,  slaves  could  do  nothing  in  their 
own  right;  could  hold  no  property,  and  could  neither  buy,  sell,  barter, 
nor  dispose  of  anything  without  express  permission  from  the  master 
or  overseer.  Everything  they  could  possess  or  do  was  in  legal  con- 
templation on  the  authority  of  the  master.*  They-  were  merely 
chattels  and  had  no  status  in  court  to  enforce  the  execution  q{  a 
trust.'  They  could  not  enter  into  any  contract,  not  exciting  that 
of  marriage,'  nor  could  they  take  property  as  devisees  under  a  will.' 
In  many  states  statutes  were  passed  governing  dealing  and  trading 
with  slaves,  and  anyone  knowingly  guilty  of  such  offense  was  subject 
to  indictment  therefor.* 

10.  Offenses  by  and  against  Slaves. — Under  the  statutes  of  some 
of  the  states  in  all  trespasses  and  offenses  less  than  felony,  committed 
by  a  slave  on  the  person  or  property  of  another  person,  the  master 
might  compound  with  the  injured  person,  and  punish  his  own  slave, 
without  the  intervention  of  any  legal  trial  or  proceeding.  In  all 
cases  of  felony,  however,  the  slave  committing  the  offense  was  to  be 
tried  in  the  same  court,  and  the  same  rules  of  evidence  observed,  as 
in  cases  of  white  persons  committing  the  Uke  offense;  excepting  that 

20.  Brandon  T.  Planters',  etc.,  Bank,  Johnson  Lumber  Co.,  133  La.  497,  63 
I  Stew.  (Ala.)  320,  18  Am.  Dec.  48.       So.  122,  Ann.  Cas.  1915C  717,  L.R.A. 

1.  Caldwell  v.  Sacra,  Litt.  SeU  Cas.   1915A  200;  Jones  v.  Jones,  36  Md. 
(Ky.)  118,  12  Am.  Dec.  285.  447,  11  Am.  Rep.  505;  Baity  v.  Cran- 

2.  Notes:  28  L.R.A.  555;  4  L.R.A.   fill,  91  N.  C.  293,  49  Am.  Eep.  641. 
(N.S.)  49.  Note:  5  Ann.  Cas.  144. 

3.  Fairdiild  v.  Bell,  2  Brev.  L.  (S.       Generally  as  to  slave -marriages  and 
C.)  129,  3  Am.  Dec.  702.  the  issue  of  such  marriages,  see  Bas- 

4.  Brandon  v.  Planters',  etc.,  Bank,   tards,  vol.  3,  p.  724;  Mabbiaoe,  vol. 
1  Stew.  (Ala.)  320, 18  Am.  Dec.  48.      18,  p.  408. 

6.  Blackman   v.    Cordon,    2   Rich.  7.  Hinds    v.     Brazealle,     2     How. 

Eq.  (S.  C.)  43,  44  Am.  Dec.  241.  (Miss.)  837,  32  Am.  Dec.  307.    And 

6.  Hall  V.  United  States,  92  U.  S.  see  Wills. 

27,  23  U.  S.  (L.  ed.)  597;  Renfrew  v.  8.  Notes:  25  L.BA.  344;  41  L.R.A. 

Renfrew,  60  Kan.  277,  56  Pac.  534,  658. 
72  A.  8.  E.  350;  Farley  v.  Frost- 
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daves  might  be  witnesses  for  and  against  slaves.*  Under  a  statute  pro- 
viding that  enminal  ca;se3  could  be  removed  from  one  county  to 
another  only  by  affidavit,  it  was  not  competent  for  the  owner  of 
slaves  accused  of  murder  to  consent  to  such  removal.^'  A  crime  such 
as  murder  committed  against  a  slave  was  pimishable  to  the  same 
extent  as  though  committed  against  one  not  in  bondage.^^ 

11.  Fugitive  Slave  Laws. — ^The  two  acts  of  Congress  passed  the 
one  on  February  12,  1793,  and  the  other  on  September  18,  1850, 
commonly  called  the  Fugitive  Slave  Acts,  were  recognitions,  on  the 
part  of  the  legislative  and  executive  departments  of  the  government, 
of  the  legal  existence  of  slavery  in  this  country.  It  is  true,  the 
words  "slave"  or  "slavery"  are  not  named  in  said  acts;  but  their 
object  and  purposes  were  to  authorize  and  enable  the  owners  to 
recover  their  fugitive  slaves,  who  should  escape  from  their  service, 
and  flee  into  a  state  where  slavery  did  not  exist.**  The  act  of  1793 
was  constitutional,**  but  that  portion  of  the  act  which  imposed  penal- 
ties for  its  breach  was  repealed  by  the  act  of  1850,**  A  local  statute 
attempting  to  punish  a  slave  owner  for  recovering  his  slave  as  pro- 
vided in  the  Fugitive  Slave  Acts  was  declared  to  be  unconstitutional.*' 
It  was  held,  however,  that  a  state,  under  its  general  and  admitted 
power  to  de^ne  and  punish  offenses  against  its  own  peace  and  policy, 
might  repel  from  its  borders  an  unacceptable  population,  whether 
paupers,  criminals,  fugitives,  or  liberated  slaves,  and  consequently 
might  punish  its  citizens  and  others  who  thwarted  this  policy  by 
harboring,  secreting  or  in  any  way  assisting  such  fugitives.  It  was 
no  objection  to  such  legislation  ^at  the  offender  might  be  liable 
under  the  act  of  Congress  for  the  same  acts,  when  injurious  to  the 
owner  of  the  fugitive  dbave.**  A  taking  with  the  intention  of  enabling 
the  slave  to  escape  to  a  free  state,  though,  was  not  sufficient  to 
support  an  indictment  for  larceny,*'  but  such  an  act  made  the  offender 
liable  under  the  Fugitive  Slave  Law  of  February  12,  1793. *« 

IV.  Frbbdom 

12.  Uanumission. — In  many  of  the  states  slaves  might  be  manu- 
mitted, subject  to  the  conditions  imposed  by  statute,  either  by  deed  *• 

9.  Mary  v.  State,  24  Ark.  44,  81  215, 12  U.  S.  (L.  ed.)  122. 

Am.  Dec.  60.  14.  Norris  v.  Crocker,  13  How.  429, 

10.  State  V.  PoU,  8  N.  C.  442,  9   14  U.  S.  (L.  ed.)  210. 

Am.  Dec.  655.  15.  Prigg  v.  Pennsylvania,  16  Pet. 

11.  State  V.  Hoover,  20  N.  C.  500,  539,  10  U.  S.  (L.  ed.)  1060. 

34  Am.  Deo.  383  and  note.  16.  Moore  v.  Illinois,  14  How.  13, 

Notes:  27  L.R.A.  197;  60  L.  R.  A.  14  U.  S.  (L.  ed.)  306. 

804.  17.  State    v.     Hawkins,     8     Port. 

And  see  Homicide,  vol.  13,  p.  736.  (Ala.)  461,  33  Am.  Dec.  294. 

12.  McElvain  v.  Mndd,  44  Ala.  48,  18.  Jones  v.  Van   Zandt,  5  How. 
4  Am.  Rep.  106.  215,  12  U.  S.  (L  ed.)  122. 

13.  Jones  v.  Van  Zandt,  5  How.  19.  Wallingford  v.  Allen,  10  Pet. 
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or  by  will  and  testament."'  A  bequest  of  freedom  was  a  specific 
legacy,'  and  where  a  testator  manumitted  his  slaves  by  will  and 
testament,  and  it  clearly  appeared  to  have  been  his  intention  that 
the  manumission  should  take  place  at  all  events,  the  manifest  inten- 
tion, without  express  words,  to  charge  the  real  estate,  was  held  to 
charge  the  real  estate  for  the  payment  of  debts,  if  there  were  not 
personal  assets  enough  without  the  manumitted  slaves  to  pay  the 
debts  of  the  testator.*  In  a  few  jurisdictions  bequests  for  freedom 
were  forbidden  by  statute,*  and  an  attempt  to  confer  freedom  by  a 
will  avoided  that  portion  of  it  in  which  the  bequest  occurred,  but  did 
not  affect  the  remainder.*  Such  a  bequest,  valid  when  made,  could 
be  avoided  by  a  subsequent  act  of  the  legislature  forbidding  it.^ 
Where  a  testator  directed  that  his  slaves  be  transported  to  Africa  under 
the  direction  of  the  American  Colonization  Society,  and  that  the 
executors  sell  certain  property  and  pay  the  proceeds  to  the  society 
to  defray  expenses,  it  was  held  lliat  the  trust  was  valid;  the  execu- 
tors and  the  society  were  trustees;  the  executors  were  required  to 
deliver  the  slave*  to  the  society  for  the  purposes  of  the  will,  and  if 
they  failed  or  refused  a  court  of  equity  would  enforce  performance.* 
The  issue  of  a  female  slave  was  generally  held  to  foUow  the  con- 
dition of  the  mother,  and  since,  in  the  case  of  a  conditional  manu- 
mission of  female  slaves,  the  latter  remained  to  all  intents  and  pur- 

583,  9  U.  S.  (L.  ed.)  542;  Miller  v.  28  Am.  Dec.  584;  Thompson  v.  New- 
Herbert,  5  How.  72,  12  U.  S.  (L.  ed.)  lin,  38  N.  C.  338,  42  Am.  Dec.  169. 
55;  Phoebe  v.  Boggess,  1  Grat.  (Va.)  Under  the  Mississippi  Act  of  1842  it 
129,  42  Am.  Dec.  543.  was  milawful  for  any  person  to  make 
W.  Le  Qrand  v.  Damall,  2  Pet.  any  devise  or  beqnest  of  any  slave 
664,  7  U.  S.  (L.  ed.)  555;  M'Cuteben  or  slaves  for  the  purpose  of  emancipa- 
V.  Marshall,  8  Pet.  220,  8  U.  S.  (L.  tion.  Mahomer  v.  Hooe,  9  Smedes  & 
ed.)  923;  Fen  wick  v.  Chapman,  9  Pet.  M.  (Miss.)  247,  48  Am.  Dec.  706. 
461,  9  U.  S.  (L.  ed.)  193;  Wal-  According  to  the  earlier  case  of  Hinds 
lingsford    v.    Allen,    10    Pet.    583,  v.  Brazealle,  2  How.   (Mias.)  837,  32 

9  U.  S.  (L.  ed.)  542;  Williams  v.  Ash,  A;,  .i.e.  .i.u',  no  owner  could  emanci- 
1  How.  1,  11  U.  S.  (L.  ed.)  25;  Winn  pate  his  slave  but  by  a  deed  or  will 
V.  Bob,  3  Leigh  (Va.)  140,  23  Am.  properly  attested,  or  acknowledged  in 
Dec.  258;  Phoebe  v.  Boggess,  1  Grat.  court,  and  proof  to  the  legislature 
(Va.)  129,  42  Am.  Dec.  543.  And  that  such  slave  had  performed  some 
see  WnJiS.  meritorious  act  for  the  benefit  of  the 

In  Le  Grand  v.  Daxnall,  2  Pet.  master,  or  some  distinguished  service 
664,  7  U.  S.  (L.  ed.)  555,  it  was  held  for  the  state;  and  the  deed  or  will 
that  a  devise  of  property  real  or  could  have  no  validity  until  ratified  by 
personal  by  a  master  to  his  slave  enti-  special  act  of  the  leg^lature. 
lied  the  slave  to  his  freedom  by  neces-  4.  Webb.  v.  Fleming,  30  Ga.  808, 
sary  implication.  76  Am.  Dec  675. 

1.  Williams  v.  Ash,  1  How.  1, 11  XJ.       6.  Blackman    v.    Gordon,    2    Rich. 
S.    (L.   ed.)    25.  Eq,  (S.  C.)  43,  44  Am.  Dec.  241. 

2.  Fenwick    v.    Chapman,    9    Pet       6.  Wade  v.  American  Colonization 
461,  9  U.  S.  (L.  ed.  193.  Soc,  7  Smedes  &  M.  (Miss.)  663,  45 

3.  SMTey  T.  Bright,  21  N.  C.  113,  Am.  Dee.  324. 
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poses  absolate  slaves  until  the  happening  of  the  contingency  upon 
■which  the  freedom  was  to  take  effect,  it  followed  that  their  issue  were 
slaves  also.^  The  relationship  of  parent  and  child  did  not  under  the 
laws  of  Spain  prevent  such  persons  from  holding  each  other  as  slaves, 
neither  did  it  prevent  their  holding  each  other  as  a  statu  liber.  Under 
such  law  liie  declaration  of  the  mother  of  a  slave  child,  that  she  gave 
to  her  daughter  her  freedom  upon  her,  the  donor's,  death,  made  such 
daughter  a  statu  liber  until  the  death  of  the  mother,  upon  the  hap- 
pening of  which  she  became  free.* 

13.  Removal  to  Free  Territory. — ^Various  states  passed  statutes 
from  time  to  time  emancipating  slaves  brought  within  their  juns- 
diction  upon  the  failure  of  their  masters  to  comply  with  certain 
formalities  of  procedure.*  It  was  held,  however,  that  an  act  pro- 
hibiting the  importation  of  slaves  into  a  state  for  sale  or  to  reside, 
and  providing  that  any  person  brought  in  contrary  to  such  act,  if  a 
slave  before,  fhould  thereupon  immediately  cease  to  be  the  prop- 
erty of  the  person  or  persons  so  importing  or  bringing  him  and  should 
be  free,  did  not  extend  to  a  temporary  resident,  nor  to  an  importation 
by  a  hirer  or  person  other  than  the  master  or  owner  of  such  slave." 
Qd  a  number  of  occasions  the  United  States  supreme  court  declared 
that  it  had  no  jurisdiction  ov»  the  question  whether  slaves  who  had 
been  permitted  to  pass  from  the  state  of  their  domicil  into  a  free 
state  acquired  thereby  a  right  to  frefldom  after  their  return  to  the 
state  of  their  domicil  but  that  the  courts  of  the  latter  state  alone 
could  decide  as  to  their  status  or  condition  as  free  or  slave.**  Slaves, 
legally  held  on  board  a  vessel,  did  not  gain  their  freedom  by  mutiny- 
ing add  taking  the  vessel  into  an  English  port  where  slavery  was 
prohibited.** 

14.  Proceedings  to  Obtain  Freedom;  Proof  otf  Stattt«.^Under  a 
statute  allowing  manumission  of  slaves  by  will  and  testament  to  take 
effect  at  the  death  of  the  testator,  the  right  to  freedom  might  be 
tiied  at  law  in  a  suit  against  the  executors  at  the  instance  of  the 
manumitted  slaves.**  The  United  States  supreme  court  had  juris- 
diction to  hear  an  appeal  by  a  slave  petitioning  for  freedom,  from  the 

7.  M'Cutchen  v.  Marshall,  8  Pet.  10.  Henry  v.  BaS,  1  Wheat  1,  4  U. 
220,  8  U.  ,8.   (L.  ed.)   923.  S.  (L.  ed.)  21. 

8.  ValBflm  T.  Glontier,  3  La.  170,  11.  Lagrange  v.  Chontean,  4  Pet. 
22  Am.  Dec.  179.  287,  7  U.  S.  (L.  ed.)  861;  Strader  v. 

9.  Scott  V.  London,  3  Craaeh  324,  Graham,  10  How.  82, 13  U.  S.  (L.  ed.) 
2  It.  S.  (L.  ed.)  455;  Scott  v.  Ben,  387;  Seott  v.  Sandford,  19  How.  393, 
6  Cranch  3,  3  U.  S.   (L.  ed.)   135;  15  U.  S.  (L.  ed.)  691. 

Hffliry  V.  Ball,  1  Wheat.  1,  4  U.  S.  (L.      18.  McCargo  t.  New  Orleans  Ins. 

ed.)  21;  Mason  v.  Maltilda,  12  Wheat.     '      10  Koo.  (La.)  202,  43  Am.  Dec. 

590,  6  U.  S.  (L.  ed.)  738;  Lee  v.  Lee,  8  180. 

Pet.  44,  8  U.  S.  (L.  ed.)  860;  Rhodes       13.  Fenwiek    v.    Chapman,    fl    Pet. 

V.  BeU,  2  How.  397, 11  U.  S.  {L.  ed.)   461,  9  0.  S.  (L.  ed.)  193. 

SL4. 
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decision  of  the  circuit  courL^*  In  a  suit  to  detennine  the  freedcMn  of 
one  claimed  as  a  slave,  the  white  appearemce  of  the  person  was  only 
prima  facie  evidence  of  freedom.^*  Claims  to  freedom  were  not 
exempt  from  the  general  rule  tbat  hearsay  evidence  is  incompetent 
to  establish  any  specific  fact,  which  is,  in  its  nature,  susceptible  of 
being  proved  by  witnesses  who  speak  from  tlieir  own  knowledge,*'  but 
the  right  to  freedom  being  considered  a  tight  of  a  public  nature, 
common  reputation  regarding  the  status  of  the  peison  whose  right 
thereto  was  disputed,  or  of  lus  ancestors,  was  admissible  as  evidence 
in  his  favor.*'  In  proceeding  for  freedom  after  the  lapse  of  many 
years,  pedigree  was  material,^*  and  hearsay  or  reputation  was  legal 
evidence  upon  a  question  of  pedigree,  and  might  be  received  to  est^ 
lish  descent  from  Indian  ancestors,  and,  consequently,  to  prove  a 
right  to  freedom  based  on  such  descent.*'  It  was  not  however  admis* 
aible  to  establish  the  freedom  of  the  petitioner's  ancestor,  and  thence 
to  deduce  his  or  her  own.*'  In  accordance  with  the  rule  that  a 
judgment  between  other  parties  be  admitted  in  those  cases  where 
hearsay  evidence  of  the  facts  upon  which  the  judgment  is  grounded 
would  be  unobjectipnable,  it  was  held  that,  in  an  action  involving 
the  plaintiff's  right  to  freedom,  the  court  could  receive  in  evidence 
the  record  of  a  judgment  between  strangas  to  the  present  action^ 
establishing  the  right  to  freedom  of  a  maternal  aunt  of  the  pIsintifF.* 
But  a  verdict  and  judgment  that  the  mother  was  bom  free  were  nOi 
conclusive  evidence  of  the  freedom  of  her  children,  unless  between  the 
.^ame  parties  or  privies.'  A  verdict  and  judgment  estaUishing  that 
petitioner's  mother  and  sister  were  the  slaves  of  testator  at  kis  death 
and  acquired  their  freedom  under  his  will  were  proper  evidence.*  la 
such  a  proceeding  for  freedom  an  ancient  deed  of  manumission  filed 
forty-one  years  before  the  trial  of  the  cause  was  held  adxrussiMe  as 
•evidence  of  the  freedom  of  the  petitioner.* 

15.  AtK»lition  of  Slavery. — Section  9  of  the  act  of  Congress  ci  July 
17, 1862,  did  not  undertake  to  free  of  their  servitude  the  riaves,  gen- 
erally, of  persons  who  might  thereafter  be  engaged  in  rebellion  against 
the  government  of  the  United  States;  but  it  declared  that  all  slaves 

11  Lee  V.  Lee,  8  Pet  44, 8  U.  S.  (L.  1».  Vaughan  y.  Phebe,  1  Mart.  & 

^\  860  Y.  (Tenn.)  15,  17  Am.  Doc.  T70. 

15  ChanoeU<»  v.   NnUy,  9  Dana  80.  Davis  v.  Wood,  1  Wheat.-6, 4  U. 
(Ky.)  2»,  33  Am.  Dec  521.  S.  (L.  ed.)  22.       ^^  ^      ,    „  _,     . 

16  Oueen   v.   Hepburn,   7    Craneh  1,  Vaughan  v.   Phebe,   1   Mart.    & 
290,  3  U.  S.  (L.  od.)  348.    GeneraUy  Y.  (Tenn.)  5,  17  Am.  Dec.  770. 

as  to  the  rules  governing  hearsay  evi-       2.  Wood  v.  Daro,  7  Craneh  271,  3 


dence    see  E^W  vSl.  10,  p.  958  U  S.  (K  ^.)  SS);  Dam  v.  Wood,  1 

gf  gg^  Wheat.  6,  4  U.  o.  \Jj.  ea.)  ££. 

17  Vauehan  v.  Phebe,  1  Mart.  &  3.  Vigel  v.  Naylor,  24  How.  208, 16 
T.  (Tenn.)  5,  17  Am.  Dec.  770.  U.  S.  (L.  ed.)  646. 

18  ChanceUor    v,    MUly,    9    Dana  4,  Adams  v.  Roberts,  2  How.  486, 
(Ky.)  23,  33  Am.  Dec.  621.  11  U.  S.  (L.  ed.)  349. 
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of  such  persona  "eecaping  and  taking  refage  within  tile  lines  of  the 
army,"  and  "all  slaves  captured  from  sud^  perscms,  or  deserted  by 
them,  coming  imder  the  control  of  the  government  of  the  United 
States,"  and  "all  slaves  of  such  persons  found  or  being  within  any 
place  occupied  by  rebel  forces,  and  afterwards  occupied  by  the  forces 
of  the  United  States,"  should  "be  deemed  captives  of  war,  and  should 
be  forever  free  of  their  servitude,  and  not  again  held  as  slaves."  * 
President  Lincoln's  Emancipation  Proclamation  of  September  22, 
1862,  provided  that  "on  the  first  day  of  January,  one  thousand  eight 
hundred  and  sixty-three,  all  persons  held  as  slaves  in  any  state,  or 
designated  part  of  a  state,  the  people  whereof  shall  then  be  in  rebellion 
against  the  United  States,  shall  be  then,  thenceforward,  and  forever 
free;  and  the  executive  government  of  the  United  States,  including 
the  military  and  naval  authority  thereof,  will  recognize  and  main- 
tain the  freedom  of  such  persons,  and  will  do  no  act  or  acts  to 
repress  such  persons,  or  any  of  them,  in  any  efforts  they  may  make 
for  their  actual  freedom."  The  proclamation  was  a  mere  war  measure, 
so  admitted  by  its  own  language,  and,  Uke  any  other  war  measure, 
worthless  unless,  and  until,  it  could  be  carried  into  effect;  therefore, 
it  had  no  potential  operation  or  force  on  the  people  of  the  Con- 
federate states  until  they  were  conquered.  Then,  and  not  till  then, 
did  or  could  the  slaves  become  free  by  force  of  the  said  proclamation ; 
and  from  that  time,  and  not  before,  contracts  for  their  sale  or  hire 
became  invalid,  for  the  want  of  any  legal  consideration  to  support 
them.*  Slavery  was  finally  abolished  in  the  United  States  by  the 
adoption  in  1865  of  the  thirteenth  amendment  to  the  federal  con- 
stitution.' The  holding  of  another  in  a  state  of  peonage,  whether 
sanctioned  or  not  by  municipal  or  state  law,  is  included  in  the  pro- 
hibition against  peonage  in  any  state  or  territory  of  the  United  States, 
enacted  by  Congress  in  the  exercise  of  its  power  under  the  thirteenth 
amendment  to  the  constitution  to  enforce,  by  appropriate  legislation, 
the  provision  of  that  amendment  forbidding  slavery  or  involuntary 
servitude  within  the  United  States  or  in  any  place  subject  to  its 
jurisdiction.^  By  the  abolition  of  slavery,  all  contracts  existing  at 
the  time,  relating  to  the  sale  of  slaves,  were  annulled.  The  sale  of 
a  slave  being,  in  substance,  the  sale  of  his  services  for  life,  the  obUga- 
tion,  which  was  previously  binding  upon  the  purchaser,  to  pay  for 
these  services  received,  and  to  be  received,  became  extinct.     In  like 

6.  Weaver  v.  Lapsley,  42  Ala.  601,  36,  21  U.  S.  (L.  ed.)  394;  Williams  v. 

94  Am.  Dec.  671.  Johnson,  30  Md.  500,  96  Am.  Dec. 

6.  Weaver  v.  Lapsley,  42  Ala.  601,  613.    And  see  Civn,  Rights,  vol.  5,  p. 
94  Am.  Dec.  671;  McElvain  v.  Mndd,  577  et  seq. 

44  Ala.  48,  4  Am.  Rep.  106;  Render-  8.  Clyatt  v.  United  States,  197  U, 

lite  V.  Thurman,  22  Gratt.  (Va.)  466,  S.  207,  25  S.  tt.  429,  49  U.  S.  (L.  ed.) 

12  Am.  Rep.  526.  726.    And  see  Civil  Rights,  vol.  6,  p. 

7.  Slaughter-House  Cases,  16  WaU.  577;  Labob,  voL  16,  p.  473. 
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manner  the  obligation  of  the  hirer  to  pay  for  the  servicee  of  the  dave 
for  a  fixed  period  was  canceled.  It  ^as  of  no  importance  whether  the 
period  of  the  hire  of  the  slave  had  terminated  or  not  before  the  time 
of  the  extinction  of  slavery,  nor  whether  the  contract  was  valid  prior 
to  that  time.  With  the  end  of  the  status  or  condition  of  slavery,  every 
contract  founded  upon  or  growing  out  of  that  condition  necessarily 
came  to  an  end  also,  whether  such  contract  was  previously  valid  (X 
not* 

9.  Connier  v.  BioiTenu,  22  La.  Ann.  SOO,  2  Am.  £ep.  72S. 
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L  Intboductoby 

1.  Scope  of  Article. — This  article  treats  of  that  class  of  public 
service  corporations  which,  under  contracts  with  railroad  companies, 
operate  in  a  more  or  less  independent  manner  their  own  -cars  as  com- 
ponent parts  of  passenger  trains  for  the  purpose  of  furnishing  to  pas- 
sengers sleeping  facilities  at  night  and  special  and  comparatively 
private  and  luxurious  seating  accommodations  during  the  day, 
together  with  services  incidental  thereto;  for  which  certain  charges 
.are  made  over  and  above  the  regular  railrocul  fare  and  paid  to  the 
companies  operating  the  cars.  At  one  time  it  was  considered  so 
difficult  to  define  the  legal  status  of  this  class  of  public  servants  and 
the  Pleasure  of  their  accountability  that  they  were  facetiously  char- 
acterized as  "flying  nondescripts."  ^  While  their  business  has  become 
one  of  the  great  <  industries  of  the  country,  even  being  termed  a 
"social  necessity,"  '  their  classification  still  remains  unfixed,  except 
that  it  is  settled  that  they  are  neither  common  carriers  nor  inn- 
keepers.'. For  the  purposes  of  discussion,  therefore,  it  has  been  found 
necessary  to  group  such  compajiies  under  a  title  which  does  not 
literally  include  them  all,  viz.,  "Sleeping  Car  Companies."  And  that 
term  will  be  used  generally  throu^out  this  article  in  referring  to 
the  class,  and  the  term  "sleeping  car"  will  be  used  generally  as  in- 
discriminately referring  to  slewing  oars,  parlor  cacs,  dining  cars, 
library  «ars,  etc.  But  notwiUistanding  the  lack  of  g^ieric  classifica- 
tion of  such  companies  the  principles  controlling  their  rights,  duties, 
and  liabilities,  are  comparatively  well  settled.  It  is  to  these  that  this 
article  is  devoted,  including  the  relation  of  the  car  company  to  tiie 
railroad  company  which  transports  its  cars,  the  car  company's  duties 
with  respect  to  appliances  for  and  means  of  carrying  on  its  business, 
its  duty  to  receive  passengers,  to  provide  for  their  accommodation,  and 
to  guard  their  persons  and  effects,  and  the  liabilities  resulting  from 
the  breach  of  such  duties.  The  closely  related  but  broadi»r  subject 
of  carriers  of  passengers  is  treated  elsewhere  in  this  work,*  includiing 

1.  Pullman  Palace  Car  Co.  v.  Oavin,  106  111.  222,  46  Am.  Bep.  688. 
93  Tenn.  53,  23  S.  W.  70,  42  A.  S.  B.       3.  See  infra,  par.  7,  16. 

902,  21  L.BJL  298.  4.  See  Carbibbs,  voL  ^  p.  1000  et 

2.  Nerin  v.  Pullman  Palace  Car  Co.,  seq. 
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the  (p«cific  matters  of  the  Kability  of  a  railroad  company  for  the  acts 
or  omissions  of  sleeping  car  eompaniee  whereby  paasengexB  riding  in 
snch  cars  are  injutved  in  their  persons^'  or  sniffer  loea  in  respect  of 
their  baggage  or  e£Fed8.*  State  taxation  of  interstate  carriers  and 
property  used  in  interstate  commerce,  induding  sleq)ing  car  com- 
panics  and  their  oars  and  other  property,  is  also  treated  in  another 
place.' 

2.  Relation  between  Sleeping  Car  Company  and  Railroad  Com* 
pany. — It  is  well  established  that  except  as  imposed  by  contract  a 
railroad  compsmy  owes  no  duly  to  a  sleeping  car  company  to  carry 
its  cars,*  and,  as  a  corollary  of  this  rule,  it  is  generally  held  that  a 
railroad  is  not  a  common  carrier  but  only  a  private  carrier  of  sleeping 
oars  which  it  receives  and  hauls  ov^  its  road  under  an  agre«nent  with 
a  sleeping  car  company,*  though  the  opposito  conclusion  has  also 
been  reached.*"  There  are  several  obiter  statements  to  the  efFect 
that  a  railroad  company  owes  no  common  law  duty  to  the  public 
to  furnish  sleeping  or  parlor  car  service,**  but  so  far  as  the  question 
has  been  actually  raised  and  decided  it  had  tmiformly  been  held  tiiat 
railroad  companies  may  be  compelled  to  furnish  such  service.**  It 
has  been  held  that  it  is  not  against  public  policy  for  a  railroad  com- 
pany to  grant  to  a  sleeping  car  company  the  exclusive  right  to  furnish 
sleeping  cars  to  be  used  on  its  line.  Such  an  arrangement  is  held 
to  be  neither  contrary  to  the  antitrust  laws  nor  to  be  in  restraint  of 
trade.**    The  sleeping  car  company  may  stipulate  that  the  railroad 

5.  See  Cabriebs,  vol.  4,  p.  1178.        674;  Russell  v.  Pittsbnrgh,  etc.,  R.  Co., 

6.  See  Cabriebs,  vol.  6,  p.  183.  157  Ind.  306,  61  N.  B.  678,  87  A.  S. 

7.  See  GomiERCK,  vol  5,  p.  789  t/b  B.  214,  56  L.RA.  263. 

aeq.  Notes:  130  A.  8.  R  38;  50  LJLA. 

8.  Pttllman'8  Paluse  Car  Co.  v.  Mis-   (N.S.)  432,  433. 

souri  Pac.  R.  Co.,  115'  U.  8.  587,  6  S.  10.  Coleman  v.  Pennsylvania  B.  CO., 

Ct  194,  29  U.  8.  (L.  ed.)  499;  Denver,  242  Pa.  8t.  304,  89  Atl.  87,  Ann.  Cas. 

etc,  R.  Co.  V.  Whan,  39  Colo.  230,  89  1916B  629,  50  L.R.A.(N.8.)  432. 

Pac.  39,  12  Ann.  Cas.  732,  11  L.R.A.  11.  Southern   R.   Co.   v.   St.   Louis 

(N.S.)  432;  Chicago,  etc.,  R.  Co.  v.  Hay,  etc.,  Co.,  214  U.  8.  297,  29  S. 

Hamler,  215  lU.  525,  74  N.  E.  705,  Ct.  678,  53  U.  8.  (L.  ed.)  1004;  C<^«; 

106  A.  8.  R.  187,  3  Ann.  Caa.  42,  1  man  v.  Pennsylvania  R.  Co.,  242  Pa. 

L.R.A.(N.8.)    674;    Russell   V.    Pitts-  8t  304,  89  Atl.  87,  Ann.  Cas.  1915B 

burgh,  etc.,  R.  Co.,  157  Ind.  305,  61  629,  50  L.R.A.{N.S.)   482.     See  also 

N.  B.  678,  87  A.  S.  R.  214,  55  L.R.A.  RusseU  v.  Pittsburgh,  etc.,  R.  Co.,  157 

253;  Coleman  v.  Pennsylvania  R.  Co.,  Ind.  305,  61  N.  E.  678,  87  A.  8.  R. 

242  Pa.  St.  304^  89  AtL  87,  Ann.  Cas.  214,  55  L.R.A.  263. 

1915B  629,  50  L.R.A.(K.S.)  432.  Notes:  130  A.  8.  R.  38;  LJR.A.1918A 

Note:  130  A.  8.  R.  38.  51. 

9.  Denver,  etc.,  R.  Co.  v.  Whan,  39  12.  State  v.  Atkinson,  269  Mo.  634^ 
Colo.  230,  89  Pac.  39,  12  Ann.  Cas.  192  8.  W.  86,  Ann.  Cas.  1917B  987; 
732,  11  L.R.A.(N.S.)  432  and  note;  L.R.A.1918A  46  and  note. 
Chicago,  etc.,  R.  Co.  v.  Hamler,  215  13.  Chicago,  etc.,  R.  Co.  v.  Pullman 
m.  525,  74  N.  E.  705,  106  A.  B.  R.  Southern  Car  Co.,  139  V.  S.  79,  11  8. 
187,  3  Ann.  Cas.  42,  1  L.R.A.(N.8.)  Ct.  490,  a&  U.  S.    (L.  ed.)   97;  Ft 
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eompany  shall  maintain  and  repair  the  aleepixtg  cats  while  in  its  serv- 
ice, and  an  agreement  to  repair  all  damages  occasioned  by  "accident 
or  casualty"  covers  damage  or  destruction  by  fire,  not  only  while 
the  cars  are  in  transit  but  also  while  they 'are  in  the  railroad  com- 
pany's yards  or  sheds  being  cleaned  and  resupplied  for  another  trip.** 
A  sleeping  ear  is  a  part  of  the  train  to  which  it  is  attached,  and  the 
entering  of  such  car  by  a  day  coach  passenger  does  not  constitute 
a  trespass,  as  where,  being  unable  to  find  a  seat  in  any  of  the  day 
coaches,  he  goes  into  a  sleeping  car  and  sits  down,^"  or  where  he  goes 
into  the  ale^er  for  the  purpose  of  asking  permiseicm  to  wash  his 
hands.** 

3.  Right  to  Run  Trains  Composed  Exclusively  of  Sleepers. — ^A 
railroad  company  has  the  right  to  run  a  special  limited  train  for 
those  only  who  have  secured  sleeping  car  accommodations,  and  to  make 
Or  a  condition  that  the  passenger  shall  procure  a  sleeping  berth  before 
he  can  have  the  benefit  of  the  special  train,  and  to  exclude  him  from 
the  train  when  such  berth  cannot  be  procured  thereon.  It  is  con- 
sidered that  in  such  case  the  obligation  is  on  the  intending  passenger 
to  inform  himself  when  he  purchases  his  ticket  as  to  the  mode  of 
travel  provided  and  to  conduct  himself  accordingly.*' 

4.  Liability  of  Railroad  Company  for  Injuries  to  Employees  of 
Sleeping  Car  Company. — According  to  the  weight  of  authority  the 
employees  of  a  sleeping  car  company  are  neither  passengers  nor  em- 
ployees of  the  railroad  company  so  far  as  concerns  its  liability  to 
them  for  negligence,  and  hence  by  contract  with  the  sleeping  car 
company,  ratified  by  such  employees,  it  may  be  exempted  from  lia- 
bility to  them  for  negligence.*^  This  question,  however,  cannot  be 
considered  as  entirely  settled,  there  tieing  considerably  authority 
denying  the  efficacy  of  such  agreements.*'  In  two  comparatively 
receiit  cases  this  conflict  is  brought  out  strongly,  the  supreme  court 

Worth,  etc,  E.  Co.  v.  State,  99  Tex.  Co.,  237  U.  S.  84,  35  S.  Ct.  491,  59 

34,  87  8.  W.  336,  70  L.E.A.  950.  U.  S.  (L.  ed.)  849. 

14.  Chicago,  etc.,  R.  Co.  v.  Pullman  Notes:  130  A.  S.  R.  38;  50  L.R.A. 
Southern  Gar  Co.,  139  U.  S.  79,  11  S.  (N.S.)  432;  L.R.A.1917D  648. 

Ct.  490,  35  U.  S.  (L.  ed.)  97.  And  see  Cakbiebs,  vol.  4,  p.  1014; 

15.  Thorpe  v.  New  York  Cent,  etc.,  voL  5,  p.  12  et  seq. 

R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  19.  Jones  v.  St.  Louis  Southwestern 

325.  R.  Co.,  125  Mo.  666,  28  S.  W.  883,  46 

16.  Williams  v.  Pnllmaa  Palace  Car  A.  S.  R.  514,  26  L.R.A.  718;  Pitts- 
Co.,  40  La.  Ann.  417,  4  So.  85,  8  A.  burgh,  etc.,  E.  Co.  v,  Kinney,  95  Ohio 
B.  R.  638.                       .  St.  64, 115  N.  E.  505,  Ann.  Cas.  1918B 

17.  Ames  v.  Southern,  etc.,  R.  Co.,  286  and  note,  L.R.A.1917D  641  and 
141  Cal.  728,  75  Pae.  810,  99  A.  S.  R.  note;  Coleman  v.  Pennsylvania  R.  Co., 
98;  Doherty  v.  Northern,  etc,  R.  Co,  242  Pa.  St  304,  89  Atl.  87,  Ann.  Caa. 
43  Mont.  294, 115  Pac.  401,  36  L.RA.  1915B  529  and  note,  60  L.R.A.(N.S.) 
(N.S.)  1139.  432  and  note. 

Note:  130  A.  S.  R.  40.  Note:  11  L.EA.(N.S.)  4S4. 

18.  Bolnoaon  v.  BaItamoi9,  etc,  E. 
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of  the  United  States  supporting  the  majority  doctrine  as  stated,*^ 
and  a  strcmg  decision  from  a  state  court  deliberately  taking  the 
opposite  view.i 

n.  State  Rbgulation  and  Control 

5.  Regulation  of  Use  of  Berths. — A  law  giving  to  the  occupant  of  a 
lower  berth  in  a  sleeping  car  absolute  control,  at  his  option,  of  the 
upper  berth  if  it  is  not  occupied  is  not  a  legitimate  exercise  of  the  police 
power,  and  is  unconstitutional  as  an  arbitrary  appropriation  of  the 
property  of  one  person  for  the  benefit  of  another.'  Similarly,  a  state 
statute  which  prohibited  the  letting  down  of  an  unengaged  and  un- 
occupied upper  berth  in  a  sleeping  car  when  the  lower  berth  in  the 
same  section  is  occupied  was  held  to  take  property  without  compen- 
sation, contrary  to  the  due  process  of  law  clause  of  the  United  States 
constitution,  14th  amendment,  so  that  it  could  not  be  sustained 
as  a  reiasonable  exercise-  of  the  state's  police  power.'  From  a  practical 
viewpoint  the  real  objection  which  in  the  end  proved  fatal  to  such 
a  statute  seems  to  be  that  the  real  purpose  of  the  regulation  is  not  to 
promote  the  health  or  reasonable  convenience  of  the  traveling  public, 
but  to  give  the  purchaser  of  a  lower  berth  the  privileges  of  a  section 
when  the  upper  berth  was  not  sold.  Doubtless  a  different  result 
would  be  reached  if  it  is  reasonably  apparent  that  the  object  and 
purpose  of  the  legislation  is  to  promote  the  health  of  the  traveling 
public  and  that  it  is  reas(mably  adapted  to  that  end.* 

6.  Separate  Cars  for  White  and  Negro  Passengers. — ^Under  a  stat- 
ute requiring  separate  coaches  to  be  provided  for  white  and  negro 
passengers,  it  seems  that  a  sleeping  car  company  cannot  permit  a 
negro  to  occupy  the  same  sleeping  car  as  white  persons.*  But  it  has 
been  held  that  a  railroad  company  is  not  punishable  for  hauling 
the  sleeping  car  of  another  corporation,  which  is  not  provided  with 
compartments  for  colored  persons  and  does  not  bear  any  indication  of 
the  race  for  which  it  is  set  ^art,  or  having  no  additional  separate 
sleeping  car  for  colored  passengers,  under  a  statute  providing  for  the 
punishment  of  any  railroad  company  running  or  operating  railroad 
cars  or  coaches,  which  does  not  furnish  separate  coeiches  or  cars  for 
the  transportation  of  white  and  colored  passengers,  and  have  each 

20.  Robinson  v.  Baltimore,  etc.,  B.  8.  Chicago,  etc.,  B.  Co.  v.  State,  238 
Co.,  237  U.  S.  84,  35  S.  Ct  491,  59  U.  S.  491,  59  U.  S.  (L.  ed.)  1423,  35 
U.  S.  (L.  ed.)  849.  S.  Ct.  869,  L.B.A.1916A  1133,  revers- 

1.  Pittsburgh,  etc.,  B.  Co.  v.  Kin-  ing  IBZ  Wis.  341,  140  N.  W.  70,  Ann. 
ney,  95  Ohio  8t.  64,  115  N.  B.  505,  Cas.  1914C  478. 

Ann.   Caa.   1918B   286,  L.B.AJ917D      4  Note:  L.B.A1916A  1140. 

641.  5.  Notes :  L.E.  A.1918D  710 ;  15  Ann. 

2.  State  ▼.  Bedmon,  184  Wis.  89,  Cas.  415.  See  generally,  Cabsikbs,  voL 
114  N.  W.  137,  126  A.  S.  B.  1003, 15  4,  pp.  1079-108L 

Ann.  Cas.  408,  14  LJIJl.(K.S.)  229. 
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respective  coaoh  or  compartment  marked  with  impropriate  wordB  in 
plain  letters  indicating  the  race  for  which  it  is  set  apart,  where  it 
receives  no  compensation  for  hauling  the  car  except  the  regular  fare 
for  transportation  of  persons  occupying  it  and  the  advantage  of  its 
being  a  part  of  its  train.*  A  separate  coach  law  which  permits  the 
furnishing  of  sleeping  cars  for  white  people  without  similar  accommo- 
dations for  negroes  is  invalid  under  the  federal  constitution.'  And 
both  the  sleeping  car  company  and  the  railroad  company  have  been 
held  liable  for  the  ejection  of  a  negro  from  a  sleeping  car  and  com- 
pelling him  to  take  a  day  coach  on  reaching  a  state  where  a  separate 
ooach  law  was  in  force.' 

ni.  Sbrvicb  and  Accomhodations 

7.  In  GeneraL — ^A  sleeping  car  company  cannot  furnish  a  berth  in 
its  cars  until  the  person  requesting  it  has  become  entitled  .to  trans- 
portation by  the  railroad  company  as  a  passenger,  and  he  must  also 
be  entitled  to  the  transportaticm  for  such  routes,  distances,  or  under 
such  circumstances  as  the  railroad  company  determines  to  be  those 
under  which  the  car  company  is  authorized  to  famish  him  with  its 
accommodations.  The  car  company  can  contract  with  a  passenger 
only  when  he  is  of  such  a  class  that  the  railroad  company  permits 
the  contract  to  be  made.*  A  sleeping  oar  company  may  establish 
and  enforce  reasonable  rules  governing  the  sale  of  seats  and  berths 
in  its  cars,  as,  for  instance,  that  single  seats  in  sleeping  cars  shall  not 
be  sold  between  10.30  p.  m.  and  7  a.  m.,  although  two  peraons  1^ 
taking  a  berth  together  might  secure  the  seat  rates.*'  So  also,  where 
a  berth  has  been  sold  for  occupancy  to  a  certain  point,  no  cause  of 
action  arises  from  the  company's  refusal  before  that  point  is  reached 
to  sell  another  person  a  ticket  entitling  him  to  such  berth  from 
there  to  the  end  of  the  journey.**  And  a  passenger  who  boards 
a  train  after  telegraphing  for  a  reservation  on  a  certain  sleeping 
car  which  is  not  attached  to  that  train,  but  will  be  picked  up  a  few 
miles  down  the  road,  and  is  allowed  to  remain  in  another  sleep- 
ing car  pending  the  arrival  of  the  one  on  which  he  has  engaged 
a  reservation,  is  not  a  passenger  of  the  sleeping  car  company,  and  it 
is  not  liable  for  negUgence  of  its  conductor  which  results  in  his 

6.  Com.  V.  lUinois  Cent.  R.  Co.,  141  Co.,  144  Mass.  1, 10  N.  E.  723, 59  Am. 
Ky.  602,  133  S.  W.  1158,  32  LJI.A.   Eep.  58. 

(N.S.)  801.  Notes:    5  A.  S.  E.  35;  28  A.  S.  R. 

7.  McCabe  v.  Atchison,  etc,  R.  Co.,  338;  5  L.KA.(N.S.)  1015. 

235  U.  S.  161,  35  S.  Ct  69,  59  U.  S.  10.  Doherty  v.  Northern  Pac.  E. 
(L.  ed.)  169.  Co.,  43  Mont.  294,  115  Pac  401,  36 

8.  Note:  32  L.R.A.(N.8.)  801.  L.R.A. (N.S.)  1189. 

•.  Lawrence  v.  Pullman  Palace  Car      11.  Note:  26  A.  8.  R.  338. 
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missing  bis  car.**  But  subject  to  the  reasonable  and  proper  rules 
of  the  railroad  company  and  the  sleeping  car  company  all  persons 
who  seek  sleeping  car  accommodations  must  be  treated  with  fairness 
and  without  unjust  discrimination.**  Where  a  passanger  who  under 
the  rule  of  the  company  is  entitled  to  a  berth  on  payment  of  the 
usual  fare,  and  to  whom  no  personal  objection  attaches,  enters  the 
company's  sleeping  car,  at  a  proper  time,  for  the  purpose  of  pro- 
curing accommodations,  and  in  an  orderly  and  proper  manner 
applies  for  a  berth,  oflFering  or  tendering  the  custwnary  price  therefor, 
the  company  is  bound  to  furnish  it,  provided  it  has  a  vacant  one  at 
its  disposal.**  A  person  riding  on  a  pass  from  the  railroad  company 
comes  within  this  rule.**  A  sleeping  car  company  is  liable  to  a 
passenger  because  of  a  mistake  of  its  agent  in  selling  him  a  ticket 
which  the  company  is  unable  to  honor  by  furnishing  him  the  accom- 
modations called  for  thereby.**  And  where  the  sleeping  car  conduc- 
tor assigns  a  berth  but  later  refuses  to  have  it  made  up  and  ejects 
the  passenger  from  the  car,  the  company  is  liable  in  damages.*^ 
Moreover,  the  car  company  is  bound  to  fximish  the  particular  berth 
or  compartment  which  it  has  agreed  to  furnish,  or  if  that  is  impos- 
sible it  must  furnish  one  equally  as  good,  and  it  is  no  excuse  that  it 
had  already  sold  such  berth  or  compartment  to  some  one  else.*^  Simi- 
larly, it  is  held  that  if  the  agent  of  the  railroad  company  agrees  to 
prociu'e  a  reservation  in  a  sleeping  ear  for  a  passenger  the  railroad 
company  will  be  liable  if  the  accommodation  is  not  supplied  as 
agreed.**  A  sleeping  car  company  has  the' right  to  sell  a  whole  section 
to  a  single  person  and  another  person  acquires  no  cause  of  action  by 
reason  of  the  company's  failure  to  sell  hun  a  berth  in  a  section  so 
sold.**  One  refused  passage  on  a  sleeping  car  in  violation  of  the  com- 
pany's contract  to  carry  him  is  entitled  to.  recover  at  least  the  amount 
paid  for  his  ticket.*  Other  damages,  in  order  to  be  allowed,  must  proxi- 
mately result  from  the  refusal  of  accommodations.  Thus,  it  was  held 
that  the  aggravation  of  valvular  heart  trouble  by  sitting  up  all  night 

12.  Cindnnatti,  etc.,  Co.  v.  Eaine,      16.  Note:  38  L.Il.A.(N.S.)  259. 
130  Ky.  454,  113  S.  W.  495,  132  A.  S.       17.  Nevin   v.   Pullman   Palace   Car 
B.  400, 19  L.B.A.(N.S.)  753.  Co.,  106  lU.  222,  46  Am.  Bep.  688. 

13.  Nevin  v.  Pullman  Palace  Car  18.  Note:  6  L.B.A.(N.S.)  1014, 
Co.,  106  m.  222,  46  Am.  Bep.  688.  1016. 

Note:  5  A.  S.  B.  36.  And  see  infra,  par.  13. 

14.  Pullman  Palace  Car  Co.  v.  19.  Speaks  v.  Southern,  etc.,  B.  Co., 
Adams,  120  Ala.  581,  24  So.  921,  74  90  S.  C.  358,  73  S.  E.  626,  38  L.B.A. 
A.  8.  B.  63  and  note,  45  L.R.A.  767;  (N.S.)  258. 

Nevin  v.  Pnllman  Palace  Car  Co.,  106       20.  Notes:    26   A.    S.    B.   338;    21 
lU.  222,  46  Am.  Rep.  688.  L.B.A.  296;  5  L.B.A.(N.S.)  1015. 

Notes:  26  A.  8.  R.  338;  5  LJt.A.  1.  Pnllman  Car  Co.  v.  Erauss,  145 
(N.S.)  1013.  A1&.  395,  40  So.  398,  8  Ann.  Cas.  218, 

16.  Ulrich  V.  New  York,  etc.,  R.  Co.,  4  L.B.A.(N.S.)  103. 
108  N.  Y.  80,  16  N.  E.  60,  2  A.  S.  R. 
869. 
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was  not  the  proximate  result  of  a  carrier's  refusal  to  comply  with 
its  contract  to  furnish  a  passenger  with  a  drawing  room  on  a  certain 
train.'  Punitive  damages  may  be  allowed  for  the  wanton  failure 
of  a  railroad  company  to  furnish  a  passenger  with  sleeping  car  accom- 
modations which  it  has  agreed  by  telegraph  to  do  on  his  purchasing 
transportation  tickets.'  But  in  the  absence  of  malice  or  wantonness 
there  can  be  no  recovery  for  discomfort  or  mental  pain  and  annoy- 
ance.* 

8.  Grounds  for  Refusal  of  Accommodations. — In  addition  to  the 
right  to  refuse  accommodations  to  one  who  is  not  entitled  thereto 
under  the  rules  of  the  railroad  company,'  sleeping  car  companies 
are  not  bound  to  admit  persons  as  passengers  on  its  cars  who  are 
guilty  of  gross  and  vulgar  habito  of  conduct,  or  who  make  distmrbances 
on  board,  and,  a  fortiori,  persons  who  are  afflicted  with  contagious 
or  infectious  disease,  although  they  have  purchased  tickets  which 
otherwise  would  have  entitled  them  to  the  accommodations.*  And 
though  a  person  has  been  accepted  as  a  passenger  it  has  been  held 
that  he  may  be  removed  from  the  train,  where  he  develops  symptoms 
which,  from  the  best  medical  advice  that  can  be  obtained,  are  be- 
lieved to  indicate  smallpox,  although  such  belief  may  afterwards 
turn  out  to  be  mistaken.  But  this  right  of  exclusion  must  not  be 
exercised  arbitrarily.  Due  care  must  be  exercised  in  providing  for 
the  safety  and  well-being  of  the  ejected  passenger.  If  possible  he 
must  be  put  off  at  a  place  where  he  can  find  accommodations  and 
medical  treatment  or  where  there  is  reasonable  ground  to  believe 
he  can  do  so.'  Moreover,  the  sleeping  car  company  must  tender 
back  the  money  which  he  has  paid  for  his  reservation.* 

9.  General  Nature  and  Scope  of  Contracts  with  and  Duties  to 
Patrons. — While  by  Act  of  Congress  of  June  29,  1906,  sleeping  car 
companies  are  declared  to  be  common  carriers  so  far  as  concerns 
interstate  traffic,*  and  state  constitutional  provisions  have  imposed 
on  them  a  similar  status,^*  otherwise,  on  principle  and  by  the 
great  weight  of  authority,  they  are  neither  common  carriers  nor 

2.  Ingraham  t.  Pullman  Co.,  190  nam  v.  Broadway,  etc.,  B.  Co.,  55  N.  Y. 
Mass.  33,  76  N.  E.  237, 2  L.B.A.(N.S.)  108,  14  Am.  Rep,  190.  And  see  Cab- 
1087.  BUiiBS,  vol.  4,  pp.  106a-1064. 

3.  Speaks  v.  Southern,  etc.,  B.  Co.,  7.  Paddock  v.  Atchison,  etc,  R.  Co., 
90  S.  C.  368,  73  S.  B.  625,  38  L.B.A.  37  Fed.  841,  4  L.R.A.  231. 

(N.S.)  258.  8.  Pullman  Car  Co.  v.  Krauss,  145 

4.  Note:  38  L.B.A.(N.S.)  269.  Ala.  395,  40  So.  398,  8  Ann.  Cas.  218, 
6.  See  supra,  par.  7.                             4  L.B.A.(N.S.)  103. 

6.  PuUman  Car  Co.  v.  Erauss,  145  9.  Myers  v.  Pullman  Co.,  149  Ky. 
Ala.  395,  40  So,  398,  8  Ann.  Cas.  218,  776, 149  S.  W,  1002,  41  L.B.A.(N.S,) 
4  L.B.A.<N.S.)   103  and  note.     See  799. 

also  Nevin  v.  Pullman  Palace  Car  Co.,  10.  Notes:  15  Ann.  Cas.  415;  14 
106  lU.  222,  46  Am.  Rep,  688;  Put-  L.R.A.(N.S.)  908, 
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innkeepeis.**  Nevertheleas,  they  are  public  aervimts  with  such  duties 
imposed  by  law  in  their  relation  to  the  general  public  as  fairly  and 
reasonably  pertain  to  the  biisiness  and  arise  out  of  such  relation  in 
the  service  they  undertake  to  perform."  These  duties  are  imposed 
by  law  in  addition  to  the  agreement  evidenced  by  the  sleeping  car 
ticket,*'  which,  like  the  ordinary  railroad  ticket,  is  little  more  than 
a  symbol  intended  to  show  to  the  agents  in  charge  of  the  car  that  the 
possessor  has  entered  into  a  contract  with  the  company  owning  the 
car,  by  which  he  is  entitled  to  passage  in  the  car  named  on  the 
ticket**  The  berth  check  which  is  usually  issued  by  the  sleeping 
car  conductor  to  the  passenger  in  exchange  for  his  ticket  does  not 
even  exclude  parol  evidence  of  the  actual  agreement  between  the 
passenger  and  conductor.**  So,  when  a  sleeping  car  company  sells 
a  ticket  between  two  points  to  a  passenger,  the  contract  entered  into, 
of  which  the  ticket  is  evidence,  is  implied  from  the  nature  and  Tisages 
of  the  employment  of  the  company.  It  impliedly  stipulates  to  fur- 
nish safe  and  comfortable  cars,  and  to  keep  a  reasonable  watch  over 
the  person  and  property  of  its  passengers  while  they  sleep,**  to  exclude 
therefrom  all  improper  persons,*'  to  furnish  berths,*'  to  preserve  or- 
der and  decorum,**  to  furnish  and  keep  on  hand  such  supplies  and 
conveniences  as  are  usually  found  on  such  cars  and  are  necessary  to 

11.  Pnlhnan    Palace    Car    Co.    t.  12.  PaUmaii  Palace  Co.  v.  Lutz,  154 

Smith,  73  IlL  360,  24  Am.  Rep.  258;  Ala.  517,  45  So.  675,  129  A.  S.  B.  67, 

Pullman  Palace  Car  Co.  v.  Taylor,  65  14  L.R.A.(N.S.)  907;  Pullman  Palace 
Ind.  153,  32  Am.  Rep.  67;  WoodrufE*  Car  Co.  v.  Smith,  79  Tex.  468,  14  S. 

Sleeping,  etc,  Coach  Co.  v.  Diehl,  84  W.  993,  23  A.  S.  R.  356, 13  L.R.A.  215. 

Ind.  474,  43  Am.  Rep.  102;  Myers  v.  IS.  Pnllmfln    Palace    Car     Co.     v. 

Pullman  Co.,  149  Ky.  776,  149  S.  W.  Smith,  79  Tex.  468,  14  8.  W.  993,  23 

1002,  41  L.R.A.(N.S.)  799  and  note;  A.  S.  B.  356, 13  L.R.4..  215. 

Williams  v.  Pullman  Palace  Car  Co.,  14,  Lewis  v.  New  York  Sleeping  Car 

40  La.  Ann.  87, 13  So.  631,  8  A.  S.  R.  Co.>  143  Mass.  267,  0  N.  E.  616,  68 

512;  Lewis  v.  New  York  Sleeping  Car  Am.  Rep.  135. 

Co.,  143  Mass.  267,  9  N.  E.  615,  58  15.  Mann  Boudoir  Car  Co.  v.  Dupre, 

Am.  Rep.  135;  PuUman  Palace  Car  Co.  54  Fed.  646,  4  C.  C.  A.  540,  13  U.  S. 

V.    Garvin,   93   Tenn.   53,   23    S.   W.  App.  183, 21  L.R.A.  289. 

70,  42  A.  S.  R.  902,  21  L.B.A.  298.  16.  Myers  v.  Pullman  Co.,  149  Ky. 

Notes:  5  A.  S.  R.  34;  26  A.  S.  B.  776,  149  8.  W.  1002,  41  L.R.A.(N.S.) 

332.  799;  Lewis  y.  New  York  Sleeping  Car 

And  see  generally  in  this  connection,  Co.,  143  Mass.  269,  9  N.  E.  615,  58 

Cabbhss,  vol.  4,  p.  100  et  seq.;  Inn-  Am.  R^.  135. 

KXEPEBS,  vol.  14,  p.  492.  Notes:  5  A.  6.  R.  34;  26  A.  S.  B. 

In  Pulknan  Palace  Car  Co.  ▼.  Lowe,  339. 

28  Neb.  239,  44  N.  W.  226,  26  A.  S.  R.  17.  Note:  26  A.  S.  B.  339. 

325,  6  L.R.A.  809,  it  was  held  that  a  18.  Note:  26  A.  S.  R.  339.    And  see 

sleeping  car  company  is  pro  tanto  an  supra,  par.  7. 

innkeeper   and   that   its   patrons   ate  19.  Nevin  v.   Pullman   Palace   Car 

"guests."       This     decision,     however,  Co.,  106  111.  222,  46  Am.  Rep.  688. 

seems  to  stand  alone.    See  infra,  par.  Notes:  6  A.  S.  R.  34;  26  A.  S.  B. 

16.  339. 
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the  health  and  comfort  of  the  passengers,*"  and  to  permit  the  holder 
of  the  ticket  quietly  and  peacefully  to  occupy  the  seat  or  berth  engaged 
by  him  dixring  the  journey.*  The  car  company  is  also  bound  to  exer- 
cise reasonable  care  and  vigilance  to  guard  the  persons  and  property 
of  its  passengers,  especially  while  they  are  sleeping.*  On  the  part  of 
the  ticket  holder  it  is  impliedly  agreed  that  he  will  conduct  himself  in 
a  quiet  and  orderly  manner,  take  proper  care  of  the  seat  or  berth 
while  it  is  in  his  possession,  and  surrender  it  in  proper  condition  at 
the  end  of  his  journey.* 

10.  Courtesy,  Assistance,  and  Protection  Generally! — It  is  the  duty 
of  the  sleeping  car  company  to  exercise  reasonable  care  and  diligence 
to  protect  the  passengers  in  its  cars  from  unlawful  discomforts,  at- 
tacks, inconveniences,  insults,  and  injuries;  *  but  the  car  company 
is  not  liable  for  rudeness  of  its  employees  which  is  provoked  by  the 
unreasonable  demands  of  the  passenger,''  nor  for  the  rude  and  dis- 
courteous conduct  of  its  employees  in  enforcing  the  decorum  of  the 
car,  where,  by  reason  of  the  passenger's  own  act  in  purchasing  sep- 
arate berths  for  himself  and  wife,  the  employees  are  led  into  error.* 
The  railroad  company  is  not  liable  for  the  negligent  failure  of  a 
sleeping  car  porter  to  make  up  a  passenger's  berth,  that  duty  being 
deemed  to  pertain  solely  to  the  contract  between  tiie  passenger  and 
the  sleeping  car  company.' 

11.  Notifying  and  Awaking  Passengers  on  Approach  to  Destina- 
tion.— ^It  is  the  duty  of  a  sleeping  car  company  to  notify  its  patrons 
of  the  train's  approach  to  their  destinations  in  time  for  them  to  leave 
the  car  *  or  to  change  cars,*  and  it/  is  liable  to  an  action  for  damages, 

20.  Nevin   v.   Pullman   Palace   Car  And  see  mfia,  par.  18,  24. 

Co.,  106  lU.  222,  46  Am.  Rep.  688.  3.  Nevin  v.  Puliman  Falaae  Car  Co., 

Note:  5  A.  S.  R.  34.  106  lU.  222,  46  Am.  Rep.  688. 

1.  Nevin  v.  Pullman  Palace  Car  Co.,  Note:  5  A.  S.  R.  35. 

106  111.  222,  46  Am.  Rep.  688.  4.  Thompkins  v.  Missouri,  eto.,  B. 

Note:  26  A.  S.  R.  339.  Co.,  211  Fed.  391,  128  C.  C.  A.  1,  62 

And  see  infra,  par.  13.  L.R.A.(N.S.)  791. 

2.  Woodruff    Sleeping,   etc.,  Coaoh       Note :  Ann.  Cas.  1913A  902. 

Co.  V.  Diehl,  84  Ind.  474,  43  Ajn.  Rep.  And  see  generally  in  this  connecti(m, 

102;  Myers  v.  Pullman  Co.,  149  Ky.  Cabeiebs,  vol.  4,  p.  1174. 

776,  149  S.  W.  1002,  41  L.R.A.(N.S.)  5.  Note:  Ann.  Cas.  1913A  902. 

799;  Lewis  v.  New  York  Sleeping  Car  6.  Notes:  26  A.  S.  R.  339;  21  L.R.A. 

Co.,  143  Mass.  267,  9  N.  E.  615,  58  296. 

A")  Rep.  135;  Carpenter  v.  New  York,  7.  Taber  v.  Seaboard  Air  Line  Ry., 

etc.,  R.  Co.,  124  N.  Y.  53,  26  N.  E.  81  S.  C.  317,  62  S.  E.  311,  19  Ann. 

277,  21  A.  S.  R.  644,  11  L.R.A.  759  Cas.  1132. 

and  note;  Pullman  Palace  Car  Co.  v.  Note:  38  L.R.A.(N.S.)  268. 

Pollock,  69  Tex.  120,  5  S.  W.  814,  5  8.  Pullman  Palace  Car  Co.'  v.  Lutz, 

A.  S.  R.  31;  Pullman  Palace  Car  Co.  154  Ala.  517,  45  So.  675, 129  A.  S.  E. 

V.  Matthews,  74  Tex.  664,  12  S.  W.  67, 14  L.ILA.(N.S.)  907. 

744,  15  A.  S.  R.  873.  Notes :  14  L.R.A.(N.S.)  907,  908;  15 

Notes:  23  A.  S.  R.  360;  26  A.  S.  S.  Ann.  Cas.  415. 

333-335;  Ann.  Cas.  1913A  902.  9.  McEeon  v.  Chicago,  etc.,  R.  Co., 
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if,  throu^  the  negHgence  of  its  «nployees,  a  paaenger  alights 
before  the  proper  station  is  reached**  or  is  carried  beyond  it.*^ 
This  duty  extends  to  a  passenger  who  is  not  occupying  a  berth  and 
who  is  awake  as  well  as  to  sleeping  passengers."  In  the  case  of  sleep- 
ing passengers,  however,  the  rule  is  one  of  more  obvious  necessity, 
and  they  must  be  awakened  in  time  for  them  to  dress  and  jH^pare 
to  leave  the  train.  The  car  company's  duty  in  this  regard  is  directly 
involved  in  the  contract  for  the  use  of  sleeping  berths.*'  The  rail- 
road company  is  not  reUeved  of  any  of  its  duties  in  this  connection" 
by  the  fact  that  the  passenger  has  entered  into  a  contract  with  a  sleep- 
■ing  car  company  for  its  additional  accommodations.  Accordingly  it 
is  Uable  for  the  negligence  of  the  car  company's  employees  in  putting 
a  passenger  off  at  the  wrong  station,"  or  for  their  neglect  to  notify  tiw 
passenger  of  his  arrival  at  his  destination,**  or  for  their  failure  to  awak- 
en a  passenger  in  time  for  him  properly  and  safely  to  prepare  to 
alight  at  his  destination.**  The  failure  of  a  sleeping  passenger  to  leave 
the  train  on  which  he  is  riding,  immediately  on  its  arrival  at  his 
destination,  does  not  terminate  the  relation  of  carrier  and  passenger, 
where  the  servants  in  charge  of  the  train,  with  knowledge  that  the 
station  is  the  passenger's  destination,  have  failed  to  awaken  him  and 
acquaint  him  with  the  fact  that  he  should  alight.**  And  in  the 
case  of  a  female  passenger  holding  a  raib-oad  ticket  to  one  point  and 
a  sleeping  car  ticket  to  another  at  which  she  had  to  change  cats  in 
order  to  reach  her  ultimate  destination,  it  was  held  that  it  was  the 
railroad  company's  duty  to  awaken  her  in  time  to  make  the  necessary 
preparation  for  the  change  in  a  suitable  and  decent  manner  on  reach- 
ing the  station,  or  failing  so  to  do  to  hold  the  train  for  a  sufficient 
time  to  enable  her  to  make  such  preparation.** 

94  Wis.  477,  69  N.  W.  175,  59  A.  S.  R.  356,  13  L.R.A.  215. 
910,  35  LJI.A.  252.  Notes:  26  A.  S.  R.  334;  14  L.R.A. 

Note:  14  L.R.A.(N.S.)  907,  908.  (N.S.)  907,  908;  15  Ann.  Caa.  415. 

10.  Pullman    Palace     Car    Co.    v.       !*•  See  CABaiKBS,  vol.  4,  p.   1086 
Smith,  79  Tex.  468,  14  S.  W.  993,  23  et  seq.  ^..    x- 
A.  8.  R.  356, 13  L.R.A.  215.  Ri^ftSTP?.""*^   a^^8^  ^ ^S? 

Note:  L.R.A.1915C  669,  670.  ?y"fi^p^«£-  ^'t^  ?Vws  f  ^n^fi 

11.  PuUmanPalaeeCarCo.v.Lat«,  ^,P  ,?;,3.  fo^^t  Wo7 

^14  ^SrN  ?;•  m'  "^  ^-  '•  ^-  ":  ^-P'>'"  -^^-^  ^'^^ 

Y^^i?SZ:ks.)  90,.      ?A«sfi,^'iS.l(l:s?iS 

18.  Bass  V.  Clevdand,  etc.,  R.  Co.,      jjote:  19  Ann.  Cas.  1136. 
142  Mksh.  177, 105  N.  W.  151,  7  Ann.       ig.  Bass  v.  Cleveland,  ete.,  R.  Co., 
Cas,   718   and  note,    2   L.RA.(N.S.)    142  Mich.  177,  105  N.  W.  151,  7  Ann. 
876;  GilkerBon  v.  Atlantic  Coast  Line  Cas.  718,  2  L.R.A.(N.S.)  876. 
R.  Co.,  99  S.  C.  426, 83  S.  E.  592,  Ann.       19.  MeKeon  v.  Oiioago,  etc,  R.  Co., 
Cas.    19163    248,   L.R.A.1915C    664;  94  Wis.  477,  69  N.  W.  176,  50  A.  S.  B. 
Pnllman  Palace  Car  Co.  v.  Smith,  79  910,  36  L.R.A.  268, 
Tex.  468,  14  S.  W.  993,  28  A.  8.  R. 
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12.  Ejection  <rf  Passengers  Generally. — Sinee  the  right  of  a  rail- 
road passenger  to  occupy  a  seat  or  berth  in  a  sleeping  car  depend? 
on  certain  conditions  precedent  such  as  the  purchase  of  a  first  class 
railroad  ticket,  payment  of  the  proper  sleeping  car  charges,  freedom 
from  personal  objectionableness,  etc.,  it  is  obvious  that  in  case  of 
noncompliance  with  any  of  these  conditions,  the  sleeping  car  com- 
pany may  refuse  to  admit  him,  or  if  he  has  been  admitted  may 
eject  him.  If  the  train  conductor  wrongfully  removes  a  passenger 
from  a  sleeping  car  to  another  car  in  the  train  on  the  grounii  of 
alleged  noncompliance  with  a  rule  of  the  railroad  company,  the  sleep- 
ing car  company  is  not  liable  therefor,  even  though  its  employee.'-, 
assisted  the  train  conductor  in  effecting  the  removal.**  If  a  sleep- 
ing car  passenger  is  ejected  from  the  train  and  it  is  done  without 
sufficient  cause,  or  in  an  improper  manner,  or  at  an  improper  place, 
the  sleeping  car  company  is  liable  only  in  case  the  ejection  was 
the  act  of  its  employees;  if  it  was  the  act  of  the  train  conductor, 
the  railroad  company  alone  is  liable,^  even  though  the  cause  of  it 
was  misinformation  given  by  the  agent  of  the  sleeping  car  company 
as  to  the  meaning  of  a  certain  requirement  in  the  railroad  ticket.* 
A  sleeping  car  conductor  is  undoubtedly  authorized  to  eject  a  pas- 
senger who  has  not  provided  himself  with  either  a  ticket  or  a  pass' 
and  who  refuses  to  pay  the  usual  charge.  If,  however,  the  passenger 
gives  the  conductor  clear  proof  that  he  had  bought  a  ticket  and  had 
lost  it,  and  the  circumstances  are  such  that  the  sleeping  car  com- 
pany could  not  be  defrauded  by  (he  ticket  being  in  the  hands  of  a 
third  person,  the  ejection  is  wrongful,  but  the  passenger  cannot  re- 
cover exemplary  damages  if  no  violence  or  other  aggravating  cir- 
cumstances accompanied  the  ejection.*  The  recovery  in  any  case  is 
measured  by  the  damages  that  proximately  result  from  the  wrongful 
act.  Thus  it  has  been  held  that  a  womdn  whose  miscarriage  was 
proximately  caused  by  the  conduct  of  the  defendant's  servants  in 
wrongfully  ejecting  her  from  her  berth  might  recover  therefor, 
though  her  condition  was  unknown  to  the  defendant  or  its  servants.* 

13.  Right  to  Retain  Berth  or  Seat  to  End  of  Trip.— Where,  by  the 
purchase  of  a  ticket  from  a  sleeping  car  company  a  passenger  becomes 
rightfully  entitled  to  a  certain  berth  in  a  certain  car  between  desig- 
nated stations,  he  is  entitled  to  a  continuous  passage  in  such  berth 

20.  Lawrence  v.  Ptdlman  Palace  Car  75  lU.  125,  20  Am.  Bep.  232.  See 
Co.,  144  Mass.  1, 10  N.  £.  723,  59  Am.  also  Armstrong  v.  Pullman  Co.,  108 
Bep.  58.  Miss.    25,   66    So.    283,   L.B.A.1915B 

1.  Paddoc  V.  Atchison,  etc.,  B.  Co.,  1202. 
37  Fed.  841,  4  L.B.A.  231.  4.  Mann  Boudoir  Car  Co.  t.  Dupre, 

a.  Calhoun  v,  PuUman  Co.,  159  Fed.  54  Fed.  646,  4  C,  C.  A.  540,  21  L.B.A. 
387,  86  G.  C.  A.  387,  16  L.B.A.(N.S.)  289.  As  to  the  measure  of  damages  in 
575.  actions  for  personal  torts  generally, 

8.  Pullman  Palace  Car  Co.  v.  Beed,  see  DAVAfus,  voL  8,  p.  465  et  seq. 
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on  such  ear  or  in  an  equally  desirable  berth  on  an  equally  safe,  con-- 
venient,  and  comfortable  sleeping  car  to  his  destination;  and  fol» 
a  breach  of  its  contract  the  company  may  be  held  liable  in  damages.' 
Such  a  company  is  liable  where  it  contracts  with  a  passenger  to 
furnish  sleeping  car  accommodations  on  a  certain  train,  between  two 
stated  points,  but  requires  him  to  change  cars  at  an  intermediate  point. 
Where,  however,  it  is  not  agreed  to  furnish  £^ccomraodationa  in  any 
particular  car,  or  to  furnish  such  accommodations  betvfeen-  stated 
points  without  change,  it  may  require  a  change  from  one  car  to  aD< 
other.*  A  sleeping  car  company  is  not  liable  in  damages  for  ejecting  a 
passenger  from  a  berth  which  was  assigned  him  by  the  conduotw,  who 
overlooked  the  fact  that  such  hearth  had  been  reserved  for  passengers 
^tting  on  the  car  at  a  station  farther  along  the  roaxl,  but  who  notified 
the  passenger  of  the  error  within  a  reasonable  time  before  reaching 
such  station  and  offered  him  another  berth  in  the  ear  equal  in  accom- 
modation to  that  originally  assigned  and  he  refused  to  accept  such 
berth  and  left  the  car  without  being  compelled  to  do  so.'  Both  the 
sleeping  car  company  and  the  railroad  company  were  held  jointly 
liable  in  damages  to  a  passoager  where  it  appeared  that  the  sleep- 
ing car  company  had  agreed  to  furnish  sleeping  car  accommodations 
to  the  passenger  between  certain  points,  hut  before  reaching  his  des- 
tination the  car  was  cut  ofif  hy  order  of  the  raUroad  company,  and 
he  was  compelled  to  complete  hia  journey  in  a  chair  car.*  But  gen- 
erally, it  seems,  a  sleeping  car  company  will  not  be  held  liable  for 
the  sole  fault  of  the  railroad  company  in  not  taking  a  sleeper  through, 
as  it  does  not  contract  for  carriage.* 

14.  Form  of  Action  for  Breadi  of  Obligttions. — ^For  a  sleeping  oar's 
violation  of  the  duties  imposed'  on  it  by  law  or  for  its  breach  of 
the  obligations  implied  from  the  contract  between  it  and  a  passenger, 
the  action  may  be  either  ex  contractu  or  ex  delicto,  that  is,  either 
assumpsit  or  case,  as  where  the  car  company  excludes  the  passenger 
from  a  berth  which  has  been  assigned  to  him  and  for  which  he  has 
offered  to  pay.^*  It  has  been  held  that  an  action  ex  delicto  is  stated 
by  on  allegation  of  breach  of  duty  on  the  part  of  a  sleeping  ear  com- 

5.  Pullman  Palace  Car  Co.  v.  Tay-  also  Louisville,  etc.,  R.  Co.  v.  Fisher, 
lor,  65  Ind.  153,  32  Am.  Rep.  57.         155  Fed.  68,  83  C.  C.  A.  584, 11  L.R.A. 

Notes:  5  A.  S.  R.  35;  26  A.  S.  R.  (N.S.)  926;  Seibels  v.  Northern  Cent. 

339;  21  L.R.A.  295;  5  L.RA.(N.S.)  R.  Co.,  80  S.  C.  133,  61  S.  E.  435,  16 

1014,1015.  LR.A.(N.S.)   1026;  Norfolk,  etc.,  R. 

6.  Note:  L.R.A.1915B  1202.  Co.  v.  Lip;comb,  90  Va.  137, 17  S.  E. 

7.  Mann  Boudoir  Car  Co.  v.  Dupre,  809,  20  L.R.A.  817. 

64  Fed.  646,  4  C.  C.  A.  540,  21  L.R.A.  10.  Nevin  v.  Pullman  Palace  Car 
289.  Co.,  106  III.  222,  46  Am.  Rep.  688. 

8.  Note:  5  L  R.A.(N.S.)  1014.  And  see  Cabbuss,  voL  4,  p.  1090;  vol. 

9.  Pullman  Palace  Car  Co.  v.  Tay-  5,  p.  63. 

lor,  65  Ind.  153,  32  Am.  Rep.  57,    See  '       • 
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pany  coosiBting  of  the  act  of  its- porter  in  taking  and  carrying  away 
a  hand  bag  belonging  to  a  pasaenger.^^ 

IV.  PEBSON.U.  BAGOi^GX  AND  EpFJiCTS 

15.  Sleeping  Car  Companies  as  Carriers  or  Innkeepers. — So  far  as 
concerns  interstate  transportation,  sleeping  car  companies  have  been 
given  the  status  of  common  carriers  by  statute  or  constitutional  pro- 
vision.** But  aside  from  such  statutory  and  constitutional  enacts 
ments  it  has  uniformly  been  held,  with  possibly  a  single  exception,** 
that  sleeping  ear  companies  are  not  liable  as  common  carriers  for 
the  loss  of  the  personal  baggage  and  effects  of  its  patrons,  the  reason 

.  being  that  the  car  company  does  not  enter  into  any  contract  of  car- 
riage with  its  patrons,  that  contract  being  solely  with  the  railroad 
company.**  l  Where  the  liabihty  of  the  sleeping  car  company  has 
been  sought  to  be  placed  on  the  same  footing  as  that  of  an  innkeeper, 
^e  decisions,  have  been  equally  \miform  in  denying  such  Uabihty.*' 

16.  General  Rule  of  Liability. — ^It  has  been  declared  that  a  sleep- 
ing rcar  company  is  charged  with  the  duty  of  exercising  a  very  high 
degree  of  care  in  watching  over  the  personal  baggage  and  effects 

11.  Bacon  v.  Pullman  Co.,  159  Fed.       Notes;  5  A.  S.  B.  35;  26  A.  S.  B. 
1,  89  C.  0.  A.  1,  14  Ann.  Caa  516,  332;  21  L.B.A.  289. 
16  L.B.A.(N.S.)  578.  15.  Pullman    Palace    Car    Co.    ▼. 

IS.  See  supra,  par.  9.  Adams,  120  Ala.  581,  24  So.  921,  74 

13.  See  9  L.B.A.(N.S.)   409  note.  A.  S.  B.  53  and  note,  45  L.B.A.  767; 

14.  Pullman  Palace  Car  Co.  v.  Bobinson  v.  Southern,  etc,  B.  Co.,  40 
Adams,  120  Ala.  581,  24  So.  921,  74  App.  Cas.  (D.  C.)  549,  Ann.  Cas. 
A.  S.  R.  53  and  note,  45  L.B.A.  767;  1914C  959,  L.B.A.1915B  621  and  note; 
Bobinson  v.  Southern  R.  Co.,  40  App.  Pullman  Palace  Cat  Co.  v.  Hall,  106 
Cas.  (D.  C.)  549,  Ann.  Cas.  1914C  Oa.  765,  32  S.  E.  923,  71  A.  S.  R.  293 
959,  L.R.A.1915B  621  and  note;  Pull-  and  note,  44  L.R.A.  790;  PuUman  Co. 
man  Palace  Car  Co.  v.  Hall,  106  Ga.  v.  Schaffner,  126  Ga.  609,  55  S.  E.  933, 
785,  32  S.  E.  923,  71  A.  S.  R.  293  and  9  L.R.A.(N.S.)  407  and  note;  Wood- 
note,  44  L.R.A.  790;  Pullman  Co.  v.  ruff  Sleeping,  eta.  Coach  Co,  v.  Diehl, 
Scliaffner,  126  Ga.  609,  55  S.  E.  933,  84  Ind.  474,  43  Am.  Rep.  102;  Myera 
9  L.R.A.(N.S.)  407  and  note;  Pullman  v.  Pullman  Co.,  149  Ky.  776,  149  S. 
Palace  Car  Co.  v.  Smith,  73  111.  360,  W.  1002,  41  L.R.A.  (N.S.)  799  and 
24  Am.  Rep.  258;  Woodruff  Sleeping,  note;  Pullman  Palace  Car  Co.  v.  Smith, 
etc..  Coach  Co.  v.  Diehl,  84  Ind.  474,  73  111.  360,  24  Am.  Rep.  258;  Lewis  v. 
43  Am.  Rep.  102;  Myers  v.  Pullman  New  York  Sleeping  Car  Co.,  143  Mass. 
Co.,  149  Ky.  776,  149  S-  W.  1002,  41  267,  9  N.  E.  615,  58  Am.  Bep.  135; 
Ij.R.A.(N.S.)  799  and  note;  Lewis  v.  Whicher  v.  Boston,  etc.,  B.  Ck).,  176 
New  York  Sleeping  Car  Co.,  143  Mass.  Mass.  275,  57  N.  E.  601,  79  A.  S.  B. 
267,  9  N.  £.  616,  58  Am.  Bep.  135;  314  and  note;  Illinois  Cent  B.  Co.  v. 
Whicher  v.  Boston,  etc.,  B.  Co.,  176  Handy,  63  Miss.  609, 56  Am.  Bep.  846 ; 
Mass.  275,  57  N.  B.  601,  79  A.  S.  R.  Pulhnan  Palace  Car  Co.  v.  Gavin,  93 
314  and  note;  Illinois  Cent.  B.  Ca  v.  Tenn.  53,  23  S.  W.  70,  42  A.  S.  B.  902, 
Handy,  63  Miss.  609,  56  Am.  Rep.  846;  21  L.B.A.  298. 

Pullman  Palace  Car  Co.  v.  Gayin,  93      Notes:  6  A.  S.  B.  35;  26  A.  S.  B. 
Tenn.  53,  23  S.  W.  70,  ^  A-  S.  B.  332. 
902,  21  LBA.  298. 

30 


Digitized  by 


Google 


25  S.  J.  L.  BLEEPING  CAB,  COMPLIES  i  16 

of  ifa  patroofl,**  and  also  that  it  is  liable  as  an  ordiuaiy  bedlee  f<ff 
hire.*'  More  specifically  aad  accuiately,  and  as  usually  stated  and 
applied,  the  rule  is  that  while  the  car  company  is  not  liable  as 
a  common  carrier  or  innkeeper,  it  is  bound  to  use  reasonable  care 
under  aH  the  drcumstanoes  to  protect  its  patrons  from  the  theft  o( 
such  hand  baggage  and  personal  e£Fects  as  they  may  reasonably 
carry  "with  them.**  The  rule  goes  no  further.  The  faithful  perform- 
ance of  the  obligation  of  due  care  is  the  limit  of  the  company's  duty 
in  this  regard,  and  its  breach  of  that  obUgation  must  be  the  foundation 
of  every,  action  seeking  to  charge  it  with  the  loss  of  personal  property 
which  a  patron  takes  with  him  into  the  car.*'  The  same  rule  is  applied 
where  it  is  sought  to  charge  the  railroad  company  for  the  loss  of  the 
personal  effects  of  occupants  of  sleeping  car&  The  company  is  held 
liable  for  the  negligence  of  its  employees  in  this  regard,  but  no  fur- 
ther.'" But  on  account  of  laick  of  privity,  a  judgmwit  in  favor  of 
a  sleeping  car  company  for  the  loss  of  a  passenger's  hand  baggage  by 
the  negligence  of  the  employees  of  the  sleeping  car  company,  is  not 
available  to  the  railroad  company  as  res  judicata.*  A  sleeping  oar 
company  is  not  liable  for  loss  of  piopecty  by, a  passenger  seeking  to 

In  Nebraska  the  opposite  oonolnaon  Car  Co.,  143  Mass.  267,  9  N.  E.  61S, 

was  reached  in  one  case.    See  Pullman  58  Am.  Rep.  135;  Whicher  v.  Boston, 

Palace  Car  Co.  v.  Lowe,  28  Neb.  239,  etc.,  R.  Co^  176  Mass.  275,  57  N.  E. 

44  N.  W.  226,  26  A.  8.  R.  325,  6  601,  79  A.  S.  R.  314  and  note;  Illinois 

L.R.A.  809.  Cent.  B.  Co.  y.  Handy,  63  Miss.  609, 

But  in  a  later  ease  in  that  state  the  56  Am.  Rep.  846  and  note, 

court  avoided  a  specific  decision  to  the  Notes:  19  Am.  Rep.  458;  5  A.  S.  R. 

same  effect.     8ee  9  L.R.A.(N.S.)  409  35. 

note..  19.  Pullman    Palace    Car    Go.    v. 

16.  Connell  ▼.  Chesape^,  etc.,  R.  Adams,  120  Ala.  681,  24  So.  921,  74 
Co.,  93  Va.  44,  24  8.  E.  467,  57  A.  A.  S.  R.  53  and  note,  45  L.R.A.  767; 
8.  R.  786,  32  L.R.A.  792.  Robinson  v.  Southern,  etc.,  R.  Co.,  40 

17.  Pullman  Palace  Car  Co.  r.  Hall,  App.  Gas.  (D.  C)  549,  Ann.  Gas. 
106  Ga.  765,  32  S.  E.  923,  71  A.  8.  R.  1914G  959  and  note,  L.R.A.1915B  621 
293,  44  L.R.A.  790.  and  note;  PuUmap  Palace  Car  Go.  v. 

Note:  21  L.R.A.  289.  HaU,  106  Ga.  765,  32  S.  E.  923,  71  A. 

18.  Pullman  Palace  Gar  Co.  ▼.  Hall,  S.  R.  293  and  note,  44  L.R.A.  790; 
106  Ga.  765,  32  S.  E.  923,  71  A.  S.  R.  Whicher  v.  Boston,  etc.,  R.  Co.,  176 
293  and  note,  44  L.R.A.  790;  Pullman  Mass.  275,  67  N.  E.  601,  79  A.  8.  R. 
Co.  V.  Schaflfner,  126  Ga.  609,  55  S.  E.  314  and  note;  Illinois  Cent.  R.  Co.  v. 
933,  9  L.R.A.(N.S.)  407  and  note;  Handy,  63  Miss.  609,  56  Am.  Rep.  846 
Pullman  Co.  v.  Green,  128  Ga.  142,  and  note;  Pullman  Palaoe  Car  Got  v. 
57  8.  E.  233,  119  A.  8.  R.  368  and  Matthews,  74  Tex.  654,  12  8.  W.  744^ 
note,   10  Ann.    Gas.   893   and  note;  15  A.  8.  R.  873. 

Woodruff  Sleeping,  etc..  Coach  Co.  v.  Notes:  5  A.  S.  B.  34,  35;  21  L.R.A. 

Didil,  84  Ind.  474,  43  Am.  Rep.  102;  292,  293;  Ann.  Gas.  1913A  900. 

Pnllman  Palace  Gar  Go.  v.  Hunter,  107  20.  See  Carriers,  vol.  5,  p.  183. 

Ky.  619,  64  8.  W.  846,  47  LJI.A.  286;  1.  Nelson  v.  lUinois  Gent.  R.  Co.,  98 

Myers  v.  Pullman  Co.,  149  Ky.  776,  Miss.  295,  53  So.  619,  31  LJl.A.(N.S.) 

149  8.  W.  1002,  41  L.R.A.(N.8.)  799  689. 
«ad  note:  Lewis  v.  New  Toik  Sleeping 
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enter  the  car  on  an  intrastate  journey,  taken  by  thieves  who  had  con* 
gregated  about  the  entrance  to  the  car,  although  it  knew  that  thieves 
had  beai  operating  at  such  station,  if  it  had  no  reason  to  anticipate 
that  they  would  be  present  at  the  time  and  place  when  and  where 
the  loea  occurred.'  As  a  rule  the  law  draws  no  distinction  as  to 
places  of  safety  in  the  berth  of  a  sleeping  car,  and  property  placed  any- 
where in  a  berth  is  entitled  to  protection.* 

17.  Borden  of  Proof  and  Evidence  Generally. — It  is  sometimes  held 
that  where  the  theft  of  personal  property  of  a  passenger  in  a  sleeping 
car  is  shown,  the  burden  of  proof  is  on  the  sleeping  car  company  to 
show  that  it  exercised  reasonable  care  in  the  premises,*  and  the  same 
rule  has  been  applied  as  against  the  railroad  company  under  the 
same  circumstances.'  The  general  rule  is,  however,  that  negligence 
is  not  to  be  inferred  from  the  mere  fact  of  l^e  loss,  but  that  the 
passenger  must  show  that  the  car  employees  were  negligent,*  which 
may  be  done  by  circumstantial  evidence  as  well  as  by'  the  diiect  testi- 
mony of  an  eye  witness.'  The  tendency  in  the  more  modem  deci- 
sions in  cases  like  this  is,  however,  to  put  the  company  on  its  defense 
when  the  loss  is  in  tuay  wise  inconsistent  with  the  proper  care  and 
the  facta  are  in  its  possession,  because  "the  thing  itself  speaks."* 
And  proof  of  the  loss  and  the  attendant  circumstances  may  be  such 
as  to  warrant  a  finding  of  negligence,'  even  though  no  direct  testi- 
mony of  an  eye  witness  is  offered  to  the  effect  that  the  car  was  left 
unguarded.**    Testimony  of  previous  negligence  in  an  isolated  in- 

a.  Myers  v.  PnUman  Co.,  1«  Ky.  112  Tenn.  331,  78  S.  W.  1055,  105 

776,  149  S.  W.  1002,  41  L.B.A.(N.S.)  A.  S.  E.  947. 

799.  6.  Pullman  Palace  Car  Co.  v.  Smith, 

Note:  41  L.R.A.(N.S.)  800.  73  Dl.  360,24  Am.  Rep.  258;  Whioher 

8.  Pullman     Palace     Car     Co.     v.  v.  BoBton,  etc.,  R.  Co.,  176  Mass.  275, 

Adams,  120  Ala.  581,  24  So.  921,  74  57  N.  E.  601,  79  A.  S.  R.  314;  Car- 

A.  S.  R.  53,  45  Li.R.A.  767.  penter  v.  New  YoA,  etc.,  R.  Co.,  124 

4.  Robinson  v.  Southern  R.  Co.,  40  N.  Y.  53,  26  N.  E.  277,  21  A.  S.  R. 
App.  Cas.  (D.  C.)  549,  Ann.  Cas.  644,  11  LJI.A.  759;  Godfrey  v.  PuU- 
1914C  969,  L.R.A.1915B  621;  Pullman  man  Co.,  87  S.  C.  361,  69  S.  E.  666, 
Palace  Car  Co.  v.  HaU,  106  Ga.  765,  Ann.  Cas.  1912B  971. 

32  S.  E.  823,  71  A.  S.  R.  293,  44  Notes:  66  Am.  Rep.  861;  5  A.  8.  R. 

L.R.A.  790;  Pullman  Co.  v.  Schaffiier,  36;  21  L.R.A.  293. 

126  Ga.  609,  55  S.  E.  933,  9  L.R.A.  7.  Pullman     Palace     Car     Co.     v. 

(N.S.)  407;  Goldstein  v.  Pullman  Co.,  Adams,  120  Ala.  581,  24  So.  921, .74  A. 

220  N.  Y.  549,  116  N.  E.  376,  L.R.A.  S.  R.  53,  45  L.R.A.  767. 

1918B  1060,  distinguishing  Carpenter  Note:    56   Am.    Rep.    851;    L.R.A. 

V.  New  York,  etc.,  R.  Co.,  124  N.  Y.  1915B  622;  L.R.A.1918B  1063. 

53,  26  N.  E.  277,  21  Am.  St.  Rep.  644,  8.  Goldstein  v.  Pullman  Co.,  220  N. 

11  L.R.A.  759.    See  also  Lewis  v.  New  Y.  549,  116  N.  E.  376,  LR.A.1918B 

York  Sleeping  Car  Co.,  143  Mass.  267,  1060  and  note. 

9  N.  E.  615,  56  Am.  Rep.  582  note,  9.  Carpenter  v.  New  York,  etc.,  R. 

58  Am.  Rep.  135.  Co.,  124  N.  Y.  53,  26  N.  E.  277,  21 

Note:  L.R.A.1918B  1063.  A.  S.  R.  644, 11  L.R.A.  759. 

5.  Nashville,  etc,  R.  Co.  t.  Lillie,  10.  Note:  66  Am.  B^.  SeL 
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stance,  however,  is  irrelevant,**  but  knowledge  <m  the  part  of  the 
sleepina;  car  employees  that  stealing  from  the  cars  had  been  going 
on  in  that  neighborhood  is  admissible.**  Where  the  doors  of  the  car 
are  left  open  and  unguarded  so  that  unauthorized  persons  may  have 
access  to  it,  or  the  officers  charged  with  its  superintendence  leave  it 
without  that  supervision  by  them  which  the  passengers  have  a  right 
to  rely  on,  it  would  seem  that  such  negligence  is  shown  as  would 
render  the  company  liable  for  a  loss.*'  A  sleeping  car  company 
does  not  owe  the  duty  of  seeing  that  no  passenger  leaves  the  car 
with  any  baggage  except  his  own.** 

18.  Care  as  Affected  by  Time  of  Day. — ^It  is  sometimes  stated  that 
the  same  degree  of  care  in  guarding  the  personal  effecta  of  a  passen- 
ger in  a  sleeping  car  is  not  required  in  the  daytime  as  at  night 
while  the  passengers  are  asleep;  but  obviously  by  this  it  is  meant 
that  during  the  day  there  is  leas  opportunity  for  and  probability 
of  theft  than  at  night,  the  general  rule  in  each  case  being  that  due 
care  as  measured  by  the  circumstances  is  required.**  And  the  same 
is  true  during  the  early  morning  while  the  passengers  are  engaged  in 
making  their  toilets.**  But  since  the  opportunities  for  theft  are 
greater  at  night  than  in  the  daytime,  so  at  night  greater  precautions 
than  in  the  daytime  are  required  in  order  to  protect  the  personal 
effects  of  the  sleeping  passengers.*'    Accordingly  a  sleeping  car  com- 

« 

11.  Pullman  Co.  v.  Sehaffner,  126  16.  Pullman  Co.  v.  Green,  128  Ga. 
Ga.  609,  55  S.  E.  933,  9  L.R.A.(N.S.)  142,  57  S.  E.  233,  119  A.  S.  R.  368, 
407.  10  Ann.  Cas.  893. 

12.  Note:  41  L.R.A.(N.S.)  800.  17.  Sobinaon  v.  Southern  R.  Co.,  40 
18.  Wooiirnff  Sleeping,  etc.,  Co.  v.   App.    Cas.    (D.    C.)    549,   Ann.    Cas. 

Didil,  84  Ind.  474,  43  Am.  Rep.  102;   1914C  959,  L  R.A.1915B  621;  Pullman 

Illinois   Cent.   R.    Co.   v.   Handy,   63  Palace  Car  Co.  v.  Hall,  106  Ga.  765, 

Miss.  609,  56  Am.  Rep.  846.  32  S.  E.  923,  71  A.   S.  R.  293.  44 

Note:  5  A.  S.  R.  35,  36.  L.R.A.  790;  Pullman  Co.  v.  Sehaffner, 

14.  Cooney  ▼.  Pollman  Palace  Car  126  Ga.  609,  55  S.  E.  933,  9  L.R.A. 
Co.,  121  Ala.  368,  25  So.  712,  53  (N.S.)  407;  PuUman  Co.  v.  Green,  128 
L.R.A.  690.  Ga.  142,  57  S.  E.  233,  119  A.  S.  R. 

15.  Pullman  Palace  Car  Co.  v.  Hall,  368,  10  Ann.  Cas.  893;  Woodrufl 
106  Ga.  765,  32  S.  E.  923,  71  A.  S.  R.  Sleeping,  etc.  Coach  Co.  v.  Diehl,  84 
293.  44  LJI.A.  790;  PuUman  Palace  Ind.  474,  43  Am.  Rep.  102;  Pullman 
Car  Co.  ▼.  Hunter,  107  Ky.  519,  54  Palace  Car  Co.  v.  Hunter,  107  Kv. 
S.  W.  845,  47  L.R.A.  286;  Lewis  v.  519,  54  S.  W.  845,  47  L.R.A.  286; 
New  York  Sleeping  Car  Co.,  143  Mass.  Lewis  v.  New  York  Sleeping  Car  Co., 
267,  9  N.  E.  615,  58  Am.  Reo.  135;  143  Mass.  267,  9  N.  E.  615,  58  Am. 
Whicher  v.  Boston,  etc.,  R.  Co.,  176  Rep.  135;  Illinois  Cent  R.  Co.  v. 
Mass.  275,  57  N.  E.  601,  79  A.  S.  R.  Handy,  63  Miss.  609,  56  Am.  Rep.  846 
314;  Illinois  Cent.  R.  Co.  v.  Handy,  63  and  note;  Pullman  Palace  Car  Co.  v. 
Miss.  609,  65  Am.  Rep.  846;  Godfrey  Lowe,  28  Neb.  239,  44  N.  W.  226,  26  A. 
v.  Pullman  Co.,  87  S.  C.  361,  69  S.  E.   S.  R.  325,  6  L.R.A.  809. 

666,  Ann.  Ca.s.  1912B  971.  Notes:  5  A.  S.  B.  35;  26  A,  S.  B. 

Notes:     L.R.A.1918B    1064;    Ann.  333;  Ann.  Cas.  1913A  900,  001. 
Cas.  1913A  901. 
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pany  is  required  to  keep  a  constant  and  vigilant  watch  over  the  in- 
terior of  its  cars  while  its  patrons  are  asleep.^* 

19.  Sufficiency  of  Evidence  to  Take  Case  to  Jury. — ^The  circum- 
stances which  may  indicate  a  lack  of  due  care  on  the  part  of  a  sleep- 
ing car  company  in  protecting  the  effects  of  its  guests  are  necessarily 
varied  in  character.  For  instance,  it  has  been  held  that  the  jury 
may  find  that  there  was  a  want  of  proper  care  where  the  only  per- 
son whose  duty  it  was  under  the  rules  of  the  company  to  keep  a 
lookout  in  the  car  had  taken  charge  of  it  after  a  long  and  fatiguing 
passage,  which  to  some  extent  disquaUfied  him  for  the  duties  of 
a  watchman,  and  he  on  two  occasions  during  the  night,  when  the 
train  stopped  at  stations,  voluntarily  absented  himself  for  at  least 
twenty  minutes  at  a  time ;  *•  where  the  entire  force  employed  on  the 
car  which  ran  on  an  important  route,  frequently  stopping  at  large 
cities,  was  one  man,  who  acted  as  both  conductor  and  porter,  and  was 
also  engaged  blackening  the  shoes  of  the  passengers ;  *"  where  there 
were  two  larcenies  from  the  car  the  same  night  and  the  porter,  who 
had  been  on  duty  for  thirty-six  hours,  including  two  nights,  wfts  found 
asleep  in  the  early  morning ;  *  where  the  conductor  and  porter  went 
out  on  the  platform  at  which  the  train  stopped  and  left  the  doors 
of  the  sleeping  car  unlocked  and  unwatched ;  *  where  the  car  for  a 
part  of  the  time  was  without  a  conductor,  and  the  duties  of  the  porter 
were  inconsistent  with  keeping  watch.'  It  has  also  been  held  that 
the  reasonable  exercise  of  care  to  protect  llie  baggage  of  a  sleeping  pas- 
senger is  not  shown  by  a  sleeping  car  company  which  allows  a  number 
of  passengers  to  leave  the  car  at  a  station  with  baggage  in  their  hands, 
witiiout  paying  any  attention  as  to  whose  it  is,  where  an  employee  is 
present  who  knows  the  baggage  of  the  sleeping  passenger,  and  by  at- 
tention might  prevent  its  removal  from  the  car  by  a  stranger.*  So, 

18.  Pullman    Palace    Car    Co.    v.      Notes:  26  A.  S.  R.  333;  21  L.R.A. 
Adams,  120  Ala.  581,  24  So.  921,  74  292-294. 

A.  S.  R.  53  and  note,  45  L.R.A.  767;  19.  Pullman  Palace  Car  Co.  v.  Hun- 
Robinson  V.  Southern  R.  Co.,  40  App.  ter,  107  Ky.  519,  54  S.  W.  845,  "47 
Cas.   (D.  C.)  549,  L.R.A.1915B  621,  L.B.A.  286. 

Ann.  Cas.  1914C  959;  Carpenter  v.  20.  Carpenter  v.  New  York,  etc.,  R: 
New  York,  etc.,  R.  Co.,  124  N.  Y.  53,  Co.,  124  N.  Y.  53,  26  N.  E.  277,  21 
26  N.  E.  277,  21  A.  S.  R.  644,  11  A.  S.  R.  644,  11  L.R.A.  759. 
L.R.A.  759  and  note;  Goldstein  v.  1.  Lewis  v.  New  York  Sleeping  Car 
Pullman  Co.,  220  N.  Y.  549, 116  N.  E.  Co.,  143  Mass.  267,  9  N.  E.  615,  58 
376,  L.R.A.1918B  1060  and  note;  God-  Am.  Rep.  135. 

frey  v.  Pullman  Co.,  87  S.  C.  361,  69  2.  Godfrey  v.  Pullman  Co.,  87  S.  C. 
S.  E.  666,  Ann.  Cas.  1912B  971;  Cal-  361,  69  S.  E.  666,  Ann.  Cas.  1912B 
der  V.  Southern  Ry.,  89  S.  C.  287,  71  971. 

S,  E.  841,  Ann.  Cas.  1913A  894  and  8.  Woodruff  Sleeping,  etc..  Coach 
note;  Pullman  Palace  Car  Co.  v.  Co.  v.  Diehl,  84  Ind.  474,  43  Am.  Rep. 
Gavin,  93  Tenn.  53,  23  S.  W.  70,  42  102. 

A.  S.  B.  902,  21  L.B.A.  298.  4.  Note:  41L.B.A.(N.S.)  800.  Com- 

34 


Digitized  by 


by  Google 


25  B.  C.  L.  SLEEPING  CAB  COMPANIES  $  20 

where  a  valiee  was  stolen  from  a  seat  soon  after  the  train  left  a  Btation 
and  was  running  about  five  miles  an  hour,  by  a  thief  who,  standing  on 
the  "hog  chain,"  reached  in  through  the  window,  it  was  held  that  the 
circumstances  of  the  theft  were  so  extraordinary  that  the  sleeping 
car  company  could  not  be  held  liable.  In  this  ease  it  appeared  that 
one  of  the  doors  of  the  car  was  locked  and  the  other  guarded,  while 
an  employee  was  standing  in  the  aisle  and  saved  another  valise 
as  the  thief  was  taking  the  two  through  the  window."  A  similar 
<;onclusion  was  reached  where  a  satchel  left  by  its  owner  on  the  window 
sill  of  the  sleeping  car  was  stolen  from  the  outside  through  an  adjoin- 
ing window.* 

20.  Theft.— One  who  avails  himself  of  the  comfort  afforded  on 
sleeping  cars  does  so  with  fuU  knowledge  of  the  fact  that  others, 
whose  character  the  company  cabnot  possibly  know,  may  become 
fellow  travelers  with  himself,  and  that  the  arrangement  of  the  car 
into  berths  or  sleeping  chairs  is  such  that  he  will  necessarily,'  while 
asleep,  be  subjected  to  easy  approach  by  any  diBh<mest  traveler 
in  the  same  car.  The  risk  of  loss  from  such  persons  he  assumes 
■aa  an  incident  of  his  circumstances,  and  the  company  can  be  made 
responsible  only  by  evidence  of  its  neglect  to  keep  that  reasonable 
guard  which  its  contract  implies  that  it  will  keep.'  Without  reference 
to  the  law  regulating  the  liability  of  a  sleeping  car  company  for  the 
loss  of  property  by  a  passenger,  occasioned  by  the  negligence  of  its 
employees,  it  is  dear  that  in  a  case  where  the  jury  could  reasonably 
infer  from  the  evidence  that  the  property  lost  by  a  passenger  consisted 
of  money  and  such  articles  as  the  passenger  might  for  personal  con- 
venience and  adornment  have  appropriately  carried,  and  that  the 
same  was  stolen  by  an  employee  of  the  company  while  tfce  passenger 
was  under  his  protection,  the  company  is  liable.®  And'tliis  has 
been  held  to  be  true  whether  the  traveler  has  been  negligent  in 
exposing  such  baggage  or  money  so  as  to  tempt  the  cupidity  of  its 
servants  or  not  In  such  a  case  contributory  negligence  of  the  pas- 
senger would  not  be  regarded  as  the  proximate  or  juridical  cause 
of  the  injury.  The  duty  of  the  defendant,  through  its  servants, 
would  be  to  protect  the  passenger's  property,  altliough  discovered 

pare    Crooney    ▼.    Pullman    Palaee  498;  Illinois  Cent.  B.  Co.  v.  Handy,  ' 

Car  Co.,  121  Ala.  368,  25   So.  712,  63  Miss.  609,  56  Am.  Kep.  846;  Pull- 

^3  L.R.A.  690.    And  see  infra,  par.  24.  man  Palace  Car  Co.  ▼.  Gavin,  93  Tenn. 

6.  Pullman  Palace  Car  Co.  v.  Hall,  53,  23  S.  W.  70,  42  A.  S.  R.  902,  21 

106  Ga.  765,  32  S.  E.  923,  71  A.  S.  R.  L.R.A.  298;  Pullman  Palaee  Car  Co. 

293,  44  L.R.A.  790.  v.  Matthews,  74  Tex.  654,  12  S.  W. 

6.  Note:  56  Am.  Rep.  852.  744, 15  Am.  Rep.  873. 

7.  Illinois  Cent.  R.  Co.  v.  Handy,  Notes:    26   A.    S.   R.   336,   337;   9 
63  Miss.  609,  56  Am.  Rep.  846.  L.R.A.(N.S.)   408;   An».  Gas.  1913A 

8.  Pullman  Palace  Car  Co.  v.  Mar-  901. 
tin,  96  Ga.  314,  22  S.  E.  700,  29  li.B.A. 
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in  fm  exposed  situation  where  his  carelessness  may  have  left  it.* 
But  the  liability  of  the  company  in  such  cases  is  controlled  by  the 
general  rule,**  which  limits  the  recovery  to  the  value  of  such  pr<^ 
erty  and  effects  as  passengers  ordinarily  carry  with  them  for  use 
on  the  trip,  to  the  exclusion  of  property  carried  merely  for  the  pui^ 
pose  of  transportation.**  So  it  has  been  held  that  where  money 
lost  was  being  carried  by  the  passenger  to  be  used  in  the  pajrment 
of  a  debt  due  to  persons  at  his  destination  and  was  a  much  greater 
sum  than  was  necessary  for  the  payment  of  any  expenses  incident 
to  his  journey,  as  to  all  in  excess  of  such  sum  there  was  no  liability 
of  the  company  even  though  it  was  stolen  by  its  servants,  for  the  rea- 
son that  as  to  such  excess  it  stood  in  no  contract  relation  with  him, 
owed  and  undertook  no  duf^,  nor  authorized  its  servants  to  do  any- 
thing in  reference  to  it,**  ' 

21.  Property  in  Custody  of  Company;  Property  Left  in  Car. — 
There  are  decisions  to  the  effect  that  a  delivery  of  baggage  to  the 
porter  of  a  sleeping  car  company  for  the  purpose  merely  of  having 
the  baggage  carried  into  the  car  is  not  a  delivery  into  the  custody  <^ 
the  carrier,  or  a  special  assurance  by  the  porter  as  to  the  safety  of  the 
baggage,  and  that  mere  proof  of  loes  of  baggage  which  was  taken  by 
a  passenger  into  a  sleeping  car  does  not  make  out  either  an  absolute 
or  prima  facie  case  of  liability  against  the  company.  But  where  a 
passenger's  effects  are  intrusted  to  the  care  of  the  sleeping  car  porter, 
•on  his  offer  to  care  for  them,  it  has  been  held  that  ^e  sleeping  car 
•company  will  be  liable  for  their  loss,  whether  such  loss  is  due  to  the 
negligence  of  the  porter  in  watching  them  or  because  of  his  having 
stolen  them.**  Where  hand  baggage  is  delivered  to  the  personal  cus- 
tody of  the  porter,  it  is  considered  to  be  in  the  custody  of  the  sleeping 
car  company,  which  owes  the  same  duty  towards  it  that  the  railroad 
company  would  owe  under  the  same  circumstances.**  According  to 
the  view  taken  by  some  courts,  unless  a  passenger  on  entering  a 
sleeping  car  assumes  and  retains  the  exclusive  possession  and  control 
of  his  hand  baggage,  and  either  directly  or  impliedly  denies  any 
right  of  possession  or  custody  to  the  employees  of  the  road,  such  bag- 
gage must  be  considered  as  being  in  their  possession,  and  the  raih*oad 

9  Pullman  Palace  Car  Co.  v.  Mat-  Car  Co.  v.  Martin,  95  Ga.  314,  22  S.  E. 

thews,  74  Tex.  654,  12  S.  W.  744,  15  700,  29  L.R.A.  498;  Illinois  Cent   B. . 

A   S  B  873  Co-  ^-  Handy,  63  Miss.  609,  56  Am. 

Notes-   26  A.   S.  B.   336,   337;  9  Bep.  846;  Greenfield  First  Nat.  Bank 

LBA(NS.)    408;    H.   L.R.A.(N.S.)  v.  Marietta,  etc.,  E.  Co.,  20  Ohio  St. 

802.    Compare  10  Ann.  Cas.  896  note.  259,  5  Am.  Bep.  655. 

10.  See  infra,  par.  22.  Note:  14  Ann.  Caa.  516. 

11   Bacon  v.  Pullman  Co.,  159  Fed.  12.  Illinois  Cent.  B.  Co.  v.  Handy, 

1  89  C  C  A.  1,  14  Ann.  Caa.  516,  16  63  Miss.  609,  65  Am.  Bep.  846. 

LB  A  (N.S.)  678;  Cooney  v.  Pullman  13.  Note:  L.R.A.1915B  622. 

Palace  Car  Co.,  121  Ala.  368,  25  So.  14.  Note:  56  Am.  Rep.  850.     And 

712,  53  L.B.A.  690;  Pullman  Palace  see  Cabbieks,  vol.  5,  p.  176  et  seq. 
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(NHnpaDy  must  be  treated  as  insuring  ito  safety;  and  hand  baggage 
that  a  passenger  takes  with  him  into  a  sleeping  car,  and  does  not  keep 
about  his  person  or  in  his  hand,  nor  take  with  him  when  he  retires  to 
his  berth,  but  which  is  deposited  under  the  berth  or  over  it,  or  at  any 
other  convenient  place,  when  tlie  passenger  retires  for  sleep,  must  be 
considered  as  in  the  custody  of  the  employees  of  the  road,  and  the 
railrocul  must  be  treated  as  insuring  its  safety.^*  And  it  has  been 
held  that  a  prima  facie  case  of  negligence  was  made  out,  justifying 
recovery,  where  a  passenger  in  a  sleeping  car,  upon  being  told  by  the 
conductor  that  the  car  had  missed  connections  and  would  lay  over 
(or  the  night,  and  that  he  could  either  remain  in  the  car  or  go  to  a 
hotel,  elected  to  go  to  the  hotel,  and  left  his  band  bag  and  umbrella  in 
the  car  upon  the  assurances  of  the  condtictor  that  they  would  be  safe, 
and  they  were  lost.^*  According  to  the  weight  of  authority  money 
in  a  passenger's  clothing  worn  during  the  day,  and  placed  under  his 
pillow  at  night,  is  not  to  be  considered  as  in  tbe  custody  of  the  sleep- 
ing car  company  which  furnishes  the  passenger  with  a  berth  in  its 
car.*'  Whoid  a  passenger  leaves  the  train  at  his  destination  the  com- 
pany may  reasonably  think  that  he  has  taken  with  him  all  those  things 
which  one  is  accustomed  to  carry  about  his  person,  and  until  it  is 
shown  that  the  property  is  discovered  by  its  agents  to  have  been  left 
behind,  it  seems  that  there  is  no  princi^e  of  law  by  which  it  can  be 
charged  with  any  duty  concerning  it** 

22.  Limit  of  Recovery. — A  sleeping' car  otanpany's  liability  for 
loss  through  its  negligence  extends  only  to  such  reasonable  articles  of 
baggage  as  a  traveler  usually  takes  with  him  on  a  journey,  and  to 
such  reasonable  sums  of  money  as  may  be  necessary  for  his  traveling 
expenses,  taking  into  consideration  his  condition  in  life  and  the  sur- 
rounding dicumstances.  For  the  loss  of  anything  beyond  this  the 
company  is  not  liable.**    When  it  indisputably  appears  that  the  ar- 

16.  Nashville,  etc.,  B.  Co.  v.  LilUe,  and  note,  44  L.R.A.  790;  Pullman  Co. 

112  Tenn.  331,  78  S.  W.  1055,  105  v.   Sehaflfner,  126  Ga.  609,  55  S.  E. 

A.  S.  B.  947.  933,   9   L.R.A.(N.S.)    407   and   note; 

16.  Note:  41  L.RJl..(N.S.)  801.   .  Pullman  Co.  v.  Green,  128  Qa.  142, 

17.  Lewis  y.  New  York  Sleeping  Car  57  S.  E.  233,  119  A.  6.  R.  368  and 
Co.,  143  Mass.  267,  9  N.  E.  615,  58  note,  10  Ann.  Cas.  893  and  note;  Myers 
Am.  Rep.  135;  Carpenter  V.  New  York,  v.  Pullman  Co.,  149  Ky.  776,  149  S. 
etc.,  R.  Co.,  124  N.  Y.  53,  26  N.  E.  W.  1002,  41  L.R.A.(N.S.)  799  and 
277,'  21  A.'  S.  R.  644,  11  L.R.A.  759.  note;  Lewis  v.  New  York  Sleeping  Car 

Notes:  26  A.  S.  B.  337;  11  L.R.A.  Co.,  143  Mass.  267,  9  N.  E.  615,  56 

762.  Am.  Rep.  852  note,  58  Am.  R^.  135; 

18.  Illinois  Cent  R.  Co.  v.  Handy,  Illinois  Cent.  R  Co.  v.  Handy,  63 
63  Miss.  609,  56  Am.  Rep.  846.  Miss.  609,  56  Am.  Rep.  846  and  note; 

19.  Pallnum  Palaee  Car  Ca  v.  Godfrey  v.  Pnllman  Co.,  87  8.  C.  361, 
Adams,  120  Ala.  681,  24  So.  921,  74  69  S.  E.  666,  Ann.  Cas.  1912B  971  and 
A.  S.  R  53  and  note,  45  L.R.A.  767;  note;  Pullman  Palace  Car  Co.  v.  Pol- 
Pnllman  Palaee  Car  Co.  v.  Hall,  106  lock,  69  Tex.  120,  6  S.  W.  814,  5  A. 
Qa.  765,  32  S.  B.  923,  71  A.  S.  R.  293  S.  R.  31  and  note;  Pullman  Palace 
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tide  in  qaestion,  or  the  amount  of  money  carried,  is  not  reasonably 
necessary  for  the  journey,  its  purpose  and  extent,  and  the  condition 
and  circumstances  in  life  of  the  passenger  being  considered,  the  court 
can  say,  as  matter  of  law,  that  it  cannot  be  carried  as  baggage.  But 
where  the  evidence  is  susceptible  of  more  than  one  inference,  it 
raises  an  issue  of  fact  which  must  be  submitted  to  the  jury.**  So, 
tile  company  is  not  liable  for  the  loss  of  money  kept  in  the  sole  cus- 
tody of  a  passenger  and  which  he  carries  without  notice  to  the  com- 
pany, for  purposes  disconnected  with  the  expenses  of  the  journey.* 
As  to  all  such  excess  there  is  no  liability  of  the  company,  for  the  rea- 
son that  as  to  such  an  amount  it  stands  in  no  ccmtract  relation  to 
him,  owes  and  undertakes  no  duty,  nor  authorizes  its  servants  to  do 
anything  in  reference  to  it.*  The  same  principle  applies  as  to  small 
parcels  of  great  value.  On  no  good  principle  can  a  traveler  be  al- 
lowed to  carry  in  his  pocket  jewels  and  ornaments  wholly  discon- 
nected with  his  personal  attire  and  the  necessary  and  reasonable  ex- 
penses of  his  journey,  and'  hold  a  sleeping  car  company  liable  for 
them  in  case  of  loss.  Such  a  liability  would  be  entirely  foreign  to  the 
ordinary  undertaking  of  the  company  in  its  engagement  to  furnish 
the  traveler  protection  and  reasonable  accommodations  <m  his  jour- 
ney.' And  the  company  will  not  be  held  liable  for  any  property  car- 
ried solely  for  transportation.*  But  its  responsdMlity  is  not  necessarily 
limited  to  articles  which  are  necessary  and  convenient  while  in  the 
car.  Thus  in  a  proper  case  a  recovery  may  be  had  for  articles  of  ap- 
parel intended  for  use  after  leaving  the  ear,  such  as  clothing  which  is 
to  be  worn  while  on  a  visit*  It  has  been  held  that  a  sleeping  car 
company  is  not  liable  for  the  theft  of  a  diamond  ring  from  the  purse 
of  a  sleeping  passenger  where,  because  of  a  loose  setting,  the  ring  was 
not  in  a  condition  to  be  worn  for  the  use,  convenience,  or  ornament 
of  the  passenger.*  But  there  are  decisions  to  the  effect  that  if  a  piece 
of  jewelry,  suitable  to  be  worn  for  the  personal  adornment  of  the  pas- 
senger, becomes  injured  or  broken  during  his  travels,  so  that  he  can- 
not use  it  in  the  usual  way,  it  does  not  lose  its  character  as  an  article 
which  he  may  properly  carry  on  his  person ;  nor  will  the  carrier  be  re- 
lieved of  its  duty  to  exercise  reasonable  diligence  to  protect  the  pas- 
Car  Co.  V.  Matthews,  74  Tex.  654,  12  Miss.  609,  5&  Am.  Rep.  846. 
S.  W.  744,  15  A.  S.  R.  873.  3.  Pullman     Palace     Car     Co.     v. 

Not«s:  26  A.  8.  B.  337;  11  L.RJl.  Adams,  120  Ala.  581,  24  So.  921,  74 
760-762;   21    L.R.A.   289-295.  A.  S.  R.  53,  45  L.R.A.  767. 

20.  (Jodfrey  v.  Pnllman  Co.,  87  S.  4.  Bacon  v.  Pullman  Co.,  159  Fed. 
C.  361,  69  S.  E.  666,  Ami.  Gas.  1912B  1,  89  C.  C.  A.  1,  14  Ann.  Gas.  516, 
971.  16  L.R.A.(N.S.)  578. 

1.  Greenfield    Firat    Nat    Bank   v.      Note:  41  L.B.A.(N.S.)  SOL 
Marietta,  etc,  R.  Co.,  20  Ohio  St  259,       6.  Note:  26  A.  S.  R.  337. 
5  Am.  Rep.  655.  6.  Pullman     Palace     Car     Go.     v. 

Note:  9  L.R.A.(N.S.)  408.  Adams,  120  Ala.  581^  24  So.  921,  74 

8.  Dlinois  Gent.  B.  Oo.  ▼.  Handy,  63  A.  S.  B.  53,  46  LJa.A.  767. 
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aeagsr  in  his  possession  of  the  saxae.^  And  the  authorities  agree  tha;t 
a  reasonable  amount  of  jewelry  and  oth«>  articles  of  personal  adcurk- 
ment,  suited  to  the  social  and  financial  condition  of  ^e  passenger, 
may  properly  be  carried,  and  that  the  sleeping  car  company  will  be 
liable  therefor  if  it  ia  lost  throngh  the  neglect  of  the  company's  serv- 
ants." Among  the  various  articles  for  which  recovery  has  been  al- 
lowed are  eye  glasses;  watches;  •  finger  rings;  *®  a  diamond  necklace 
carried  in  a  hand  bag;  ^^  razcffs;"  opera  glasses;  and  customary 
mileage  tickets.  It  has  been  held,  however,  that  the  company  will  not 
be  liable  for  the  loss  of  a  pistol.**  These  rules  apply  also  where  the 
property  is  stolen  by  the  company's  servants,**  and  w4)ere  it  is  sought 
to  hold  the  railroad  company  liable.*' 

23.  limitation  of  Liability.—^A  sleeping  car  company  oannot  avoid 
liability  for  loss  of  property  stolen  from  a  berth  in  its  car  while 
its  owiier  was  asleep,  by  posting  notices  in  the  car  disclaiming  liabil- 
ity for  the  loss  of  valuables  placed  in  the  berths,  where  it  appears  that 
the  passenger  did  not  see  or  know  of  such  notice.**  A  condition 
printed  on  a  sleeping  car  ticket  that  baggage  or  wearing  apparel 
placed  in  the  car  will  be  at  the  risk  of  the  owners  has  no  effect  on  the 
liabiUty  of  the  railroad  company  for  the  loss  of  hand  baggage  de- 
livered to  the  sleeping  car  porter.*' 

24.  Contributory  Negligence. — ^Except  in  the  case  of  theft  by 
ser\'ants,**  a  sleeping  car  passenger  cannot  recover  for  articles  to  the 
loss  of  which  his  own  negligence  has  contributed.*'    He  is  not  re- 


7.  Pnllman  Co.  v.  Schaffaer,  126  Oa. 
609,  55  S.  E.  933,  9  L.R.A.(N.S.)  407. 

8.  Pullman  Co.  v.  Schaffner,  126  Ga. 
609,  55  S.  E.  933,  9  L.RJL.(N.S.)  407 
and  note;  Pullman  Co.  v.  Green,  128 
Ga.  142,  67  S.  E.  233,  119  A.  S.  R. 
368,  10  Ann.  Cae.  893;  Godfrey  v. 
Pullman  Co.,  87  S.  C.  361,  69  S.  B. 
666,  Ann.  Cas.  1912B  971. 

9.  Pullman  Co.  v.  Green,  128  Ga. 
142,  57  S.  E.  233,  119  A.  S.  R.  368, 
10  Ann.  Cas.  893. 

Note:  9  L.R.A.(N.S.)  408,  400. 

10.  Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  55  S.  E.  933,  9  L.R.A.(N.S.) 
407  and  note;  Pullman  Co.  v.  Green, 
128  6a.  142,  57  S.  E.  233, 119  A.  S.  R. 
368,  10  Ann.  Cas.  893. 

Note:  41  L.R.A.(N.S.)  SOL 

11.  Note:  L.R.A.1915B  622. 

12.  Cooney  v.  Pullman  Palace  Car 
Co.,  121  Ala.  368,  25  So.  712,  53 
L.R.A.  690;  Puliman  Co.  v.  Schaffner, 
126  Ga.  609,  55  S.  E.  933,  9  LJt.A. 
(N.S.)  407. 


IS.  Cooney  v.  Pullman  Palace  Car 
Co.,  121  Ala.  368,  25  So.  712,  53  L.ILA. 
690. 

14.  See  supra,  par.  20. 

15.  See  Casbiebs,  vol  6,  p.  174  et 
seq. 

16.  Woodruff  Sleeping,  etc,  Coach 
Co.  v.  Diehl,  84  Ind.  474,  43  Am.  Rep. 
102;  Lewis  v.  New  York  Sleeping  Car 
Co.,  143  Mass.  267,  9  N.  E.  615,  58  Am. 
Rep.  135. 

Notes:  56  Am.  Rep.  852;  5  A.  S.  R. 
36;  26  A.  8.  R.  338;  21  L.R.A.  295. 

And  see  generally,  Cabeikbs,  voL  5, 
p.  200  et  seq.  ; 

17.  Louisville,  etc.,  R.  Co.  v.  Katzen- 
berger,  16  Lea  (Tenn.)  380,  1  S.  W. 
44,  57  Am.  Rep.  232. 

18.  See  supra,  par.  20. 

19.  Pulhnan  Car  Co.  v.  Green,  128 
Ga.  1^,  57  S.  E.  233, 119  A.  S.  R.  368, 
10  Ann.  Cas.  893  and '  note ; '  Illinois 
Cent.  R.  Co.  v.  Handy,  63  Miss.  609,  56 
Am.'  Rep.  846;  Pullm^ .  Palace  Car 
Co.   V.  PoUoek,   60   Tex.   120,  fi  a 
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quired  to  place  his  property,  such  as  a  pocketbook,  in  the  safest  place 
-possible,  in  order  to  hold  the  car  company  for  its  loss,*"  and  where  a 
passenger  takes  o£F  at  night  a  ring  which  he  is  accustomed  to  wear, 
and  puts  it  in  a  pocketbook,  which  is  stolen  from  his  berth,  this 
is  not  such  contributory  negligence  as  to  preclude  a  recovery  against 
the  company.^  It  has,  however,  been  held  that  the  passenger  is 
guilty  of  contributory  negligence  where,  during  the  dajrtime,  he 
leaves  his  traveUng  bag  without  attention  for  an  unreasonably  long 
time,  such  as  five  hoius,  in  the  secticm  in  which  it  is  placed  by  the 
porter,*  and  it  has  been  declared  to  be  contributory  negUgence  for  a 
passenger  to  get  o£F  the  train  at  an  intermediate  station,  leaving  his 
luggage  in  the  car  without  placing  it  under  the  charge  of  the  por- 
ter.* According  to  some  decisions  a  passenger  in  a  lower  berth  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law  in  pla<»ng  his 
clothing  and  valuables  in  a  vacant  upper  berth,*  but  there  is  also  au- 
thority to  the  contrary."  There  is  some  conflict  as  to  v^ether  it  is 
considered  to  be  contributory  negligence  to  leave  personal  effects  in 
the  berth  while  the  passenger  is  in  the  lavatory  making  his  mcnming 
toilet  In  one  case  the  broad  affirmative  seems  to  have  been  held  of 
this  proposition ;  *  in  another  case  the  question  was  made  to  depend 
on  whether  the  porter  was  told  to  watch  the  berth  or  not,  the  passen- 
ger being  purged  of  negligence  in  the  former  case  but  not  in  the  lat- 
ter; '  and  in  still  another  case  the  question  was  held  to  be  one  for  the 
jury  under  all  the  circumstances.*  Where  a  passenger's  property  has 
been  stolen  through  the  negligence  of  the  sleeping  car  company,  the 
fact  that  his  traveling  companion,  who  occupied  the  berth  with  him, 
was  negligent  in  reference  to  the  property  does  not  reUeve  the  com- 
pany from  liability.' 

25.  Ownership  of  Property  as  Affecting  Right  to  Recover. — A 
sleeping  car  corporation  cannot  excuse  itself  from  liability  for  money 
stolen  from  a  passenger's  berth  during  the  night  by  one  of  its  porters 
on  the  ground  that  such  moneys  did  not  belong  to  the  passenger  from 
whom  they  were  taken,  but  had  been  intrusted  to  him  to  be  kept  for 

W.  814,  5  A.  S.  E.  31  and  note;  Pull-      8.  Myers  v.  Pullman  Co.,  1«  Ky. 

man  Palace  Car  Co.  v.  Matthews,  74  776,  14»  S.  W.  1002,  41  KR.A.(N.S.) 

Tex.  654,  12  S.  W.  744,  16  A.  S.  B.  799. 

873.  Note:    11  L.E.A.  762. 

Noite:  21  LJl.A.  289.  4.  Note:  Ann.  Cas.  1913A  90L 

20.  Pullman    Palace    Car    Co.    ▼.      6.  Note:  19  Am.  Rep.  458. 

Adams,  120  Ala.  581,  24  So.  921,  74      6.  Note:  10  Ann.  Cas.  896. 

A.  S.  R.  53,  45  L.R.A.  767.  7.  Note:  10  Ann.  Cas.  896. 

1.  Pullman  Palace  Car  Co.  v.  8.  Pullman  Co.  v.  Green,  128  Ga. 
Adams,  120  Ala.  581,  24  So.  921,  74  142,  57  S.  E.  233, 119  A.  8.  R.  368, 10 
A  S.  B.  53,  45  L.RA.  767.  Ann,  Cas.  893. 

2.  Whioher  v.  Boston,  etc.,  R.  Co.,  9.  Pullman  Palace  Car  Co.  ▼. 
176  Mass.  275,  67  N.  £.  601,  79  A  S.  Adams,  120  Ala.  581,  24  So.  921,  74 

B.  314.  A  S.  B.  53  and  note,  45  UELA  767. 
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the  use  of  a  fellow  passenger,  especially  where  the  pers<m  having  the 
custody  was  a  man  and  the  property  belonged  to  a  woman  who  was 
traveling  under  his  charge.^"  So  it  has  been  held  that  a  husband  to 
whom  his  wife,  traveling  with  him,  gave  her  ring  for  safe  keeping 
could  sue  for  ite  loss  through  the  negligence  of  the  sleeping  car  em- 
pliJyees.** 

26.  Measure  of  D&mages  for  Loss  of  Personal  Effects. — ^The 
measure  of  damages  for  loss  through  the  negligence  of  a  sleeping  car 
company  of  personal  effects  of  a  passenger  which  have  no  market 
value  is  their  value  to  him,  that  is,  the  actual  loss  in  money  which 
he  would  sustain  by  being  deprived  of  them."  It  has  been  held  that 
the  car  company  is  Liable  for  physical  suffering  and  mental  distress 
of  a  sick  passenger  caused  by  iht  wrongful  act  oi  its  porter  in  taking 
and  canying  away  a  receptacle  containing  the  medicines  and  stim- 
ulants provided  for  use  on  the  journey,  which,  if  administered,  would 
have  relieved  the  distress.  In  reaching  this  conclusion  the  court 
pointed  out  that  the  porter's  wrongful  act  in  such  a  case  works  a 
double  injury  to  the  passenger,  depriving  him  of  the  value  of  the 
drugs  and  also  of  the  relief  which  their  administration  would  have 
afforded,  the  latter  element  being  subject  to  ehmination  by  forthwith . 
resupplying  the  passenger  with  sufficient  medicine  to  relieve  him  of 
his  suffering.^'  Of  course  the  measure  of  damages  may  be  affected 
by  the  form  of  action  adopted."    , 

V.  Pbbsonal  Injubibs 

27.  Liability  Generally. — ^The  person  placed  in  charge  of  a  sleep- 
ing car  is  bound,  as  an  employee  of  the  sleeping  car  company,  to  the 
exercise  of  ordinary  care  for  the  protection  and  comfort  of  persona 
using  the  car  in  accordance  with  the  regulations  of  the  company,  and 
if  such  an  employee,  either  through  the  failure  to  exercise  proper  care, 
or  by  wilful  misconduct  on  his  part,  permits  or  causes  injury  to  hap- 
pen to  an  occupant  of-  the  sleeping  car,  the  sleeping  car  company  is 
liable  for  the  damages  caused  thereby.**  So  where  damages  were 
claimed  for  injuries  to  health  received  by  the  plaintiff's  wife  by  rea- 
son of  the  negligence  of  the  defendant's  servants  in  causing  her  to 
leave  the  car  in  a  half  dressed  condition  at  a  place  some  distance  from 

10.  Pullman    Palace    Car    Co.    v.  et  seq. 

Gavin,  93  Tenn.  53,  23  S.  W.  70,  42  12.  Cooney  v,  Pullman  Palace  Car 
A.  S.  R.  902,  21  L.R.A.  298.  Co.,  121  Ala.   368,  25  So.   712,  53 

11.  Godfipey  v.  Pullman  Co.,  87  S.  L.R.A.  690. 

C.  361,  69  S.  E.  666,  Ann.  Cas.  1912B  IS.  Bacon  v.  Pullman  Co.,  159  Fed. 

971.  1,  89  C.  C.  A.  1,  14  Ann.  Caa.  616, 

Note:  41  L.R.A.(N.S.)  802.  16  L.R.A.(N.S.)  578. 

Generally  as  to  the  ownership  of  14.' See  supra,  par.  14. 

baggage  as  affecting  the  liability  of  the  15.  Note:    Ann.    Cas.    1913A    902. 

carrier,  see  CABSnxs,  vol.  5,  p.  178  And  see  supra,  par.  9. 
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the  depot,  the  train  proceeding  on  its  journ^,  the  court  held  the  de- 
fendant liable  although  the  contract  of  carriage  was  with  the  railroad 
company,  as  the  damage  was  caused  by  the  defendant's  own  servants' 
negUgence.**  Where  damages  were  sought  for  the  infliction  of  a 
pistol  shot  wound  by  the  defendant's  porter,  the  instrument  having 
been  handed  to  him  by  a  traveler  on  the  car,  the  court  held  that  an 
answer  alleging  the  receipt  of  the  pistol  in  violaticm  of  the  rules  and 
directions  of  the  company  which  denied  all  right  to  receive  articles, 
etc.,  from  passengers  was  demurrable,  and  that  the  ri^t  to  recover 
must  depend  upon  the  fact  whether  the  act  came  within  the  scope  of 
the  porter's  employment.*'  The  right  of  a  psussenger  traveling  in 
the  coach  of  a  sleeping  car  company,  who  sustains  an  injury  through 
the  negligence  of  such  company,  to  maintain  an  action  therefor 
against  the  railroad  company  is  treated  elsewhere  in  this  work.** 

28.  Assault. — ^A  sleeping  car  company  is  hable  for  a  wanton  and 
maUcious  assault  committed  by  its  servant  while  acting  within  the 
acape  o(  his  authority.**  Thus  such  company  has  been  held  liable 
where  a  porter  committed  an  unprovoked  assault  upon  a  passenger 
during  a  diapute  with  reference  to  the  service  of  refreshments ;  *"  and 
where  the  porter  committed  an  indecent  assault  upon  a  female  occu- 
pant of  a  berth.*  Sleeping  car  companies  are  also  bound  to  exercise 
reasonable  care  in  the  protection  of  pa^engers  from  assault  and  in- 
jury by  strangers  and  fellow  passengers;  and  it  has  been  held  that  a 
company  is  liable  in  damages  to  a  passenger  who  is  assaulted  and 
robbed  while  attempting  to  board  a  sleeping  car  if  the  conductor  is 
present  and  fails  to  afford  assistance.'  Also  it  has  been  held,  on  like 
principle,  that  when  a  woman  passenger  on  a  sleeping  car  is  assaulted 
and  indecent  proposals  are  made  to  her  by  a  stranger  or  fellow  pas- 
senger, by  reason  of  the  failure  of  the  sleeping  car  company  to  main- 
tain a  reasonable  watch  over  the  car,  the  company  is  liable  therefor.' 
And  the  duty  which  a  sleeping  car  company  owes  to  its  sleeping  pas- 
sengers to  keep  a  watch  on  the  aisle  of  the  car  to  see  that  robbery  is 
not  committed  has  been  declared  to  extend  to  the  protection  of  a  pas- 
senger from  assault  by  a  robber.*  A  sleeping  car  company  is  not 
liable  as  a  common  carrier  for  an  injury  to  a  stranger,  who,  upon  en- 
tering one  of  its  cars  to  ask  the  privilege  of  washing  his  hands,  is  wan- 
tonly and  without  provocation  assaulted  and  beaten  by  the  porter  of 

16.  Note:  21  L.Rji.  296.  297;  Ann.  Cas.  1913A  902. 

17.  Notes:  5  A.  S.  R.  36;  21  L.R.A.  2.  Garrett  v.  Southern  B.  Co.,  172 
296.  N.  C.  737,  90  S.  E.  903,  L.B.A.1917F 

18.  See  Carriers,  vol.  4,  p.  1178  et  885  and  note. 

seq.  3.  Note:  Ann.  Cas.  1913A  902. 

19.  Notes:  4  L.B.A.(N.S.)  489;  4.  Calder  v.  Southern  R.  Co.,  89  S. 
L.R.A.1917P  888;  Ann.  Cas.  1913A  C.  287,  71  S.  E.  841,  Ann.  Cas.  1913A 
S94.  894  and  note. 

20.  Note:  Ann.  Cas.  1913A  902.  Note:  L.R.A.  1917F  800. 
1.  Notes:  14  L.R.A.  740;  21  L.R.A. 
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the  car.  There  is,  in  such  case,  no  contractual  relation  between  the 
stranger  and  the  company,  and  its  responsibility,  if  it  exists,  must  be 
found  in  the  general  principles  of  the  law  of  master  and  servant  as 
applicable  to  all  masters  similarly  situated.  The  porter  has  no  author- 
ity to  enforce  rules  and  regulations  of  the  company  or  forcibly  to  pre- 
vent any  person  from  entering  the  cor  or  to  expel  Um  therefrom  after 
he  has  entered,  and  if  he  wantonly  assaults  and  be^ts  one  who  enters 
the  car  for  a  lawful  purpose  his  act  is  outside  of  the  functions  in  which 
he  is  employed,  and  the  company  will  not  be  liable  therefor,  unftss  it 
has  expressly  or  impliedly  authorized  the  b(A  or  been  guilty  of  know- 
ingly employing  a  dangerous  servant.*  The  liability  of  a  sleeping  car 
company  for  wrongful  ejection  is  treated  elsewhere  in  this  article.* 

29.  Murder. — It  has  been  held  that  if,  while  a  passenger  is  sleep- 
ing in  his  berth  in  a  sleeping  car,  he  is  killed  by  one  who  enters  with 
intent  to  commit  murder  or  robbery,  neither  the  railway  nor  the 
sleeping  car  corporation  is  answerable  if  neither,  nor  any  employee  of 
either,  knew  that  any  danger  impended  over  the  passenger,  and  there 
was  no  circumstance  to  rouse  suspicion,  however  watchful  and  alert 
they  might  have  been.  The  argument  of  the  court  in  reaching  this 
conclusion  was  to  the  effect  tliat  while  experience  teaches  that  when 
property  is  exposed  to  theft  it  is  apt  to  be  stolen,  murder  is  of  infre- 
quent occurrence.  When,  therefore,  a  deeping  car  company  receives  a 
passenger,  and  he  retires  to  rest,  it  may  well  be  assumed  to  anticipate 
and  be  required  to  guard  and  protect  him  against  a  crime  which  is 
likely  to  occur  whenever  the  temptation  and  the  oppwtunity  are  pre- 
sented, but  it  cannot  be  deemed  to  have  anticipated  nor  be  expected 
to  guard  and  protect  him  against  a  crime  so  horrid,  and  happily  so 
rare,  as  that  of  murder.'  The  soundness  of  this  condusion,  if  car- 
ried to  its  logical  extreme,  has,  however,  been  strongly  doubted,  in  a 
subsequent  decislMi,  with  the  suggestion  that  the  court  did  not  in- 
tend to  hold  that  the  sleeping  car  company  would  not  be  held  liable 
for  the  murder  of  a  passenger  by  a  robber  if  its  negligence  furnished 
the  opportunity  for  the  crime.*  A  slewing  car  company  has  been 
held  liable  for  the  kilhng  of  one  passenger  by  another  who  was  in- 
sane, on  the  ground  that  its  employees  knew  the  one  who  did  the  kill- 
ing was  insane  and  riiould  have  remOTsd  him  from  the  oar.' 

5.  Williams  v.  Pullman  Palaoe  Cac  S.  786,  32  L.B.A.  792. 

Cc,  40  La.  Ann.  87,  3  So.  631,  8  A.  S.  8.  Calder  v.  Southern  R.  Co.,  89  8. 

R.  512.  C.  287,  71  S.  E.  841,  Ann.  Cas.  1913A 

6.  See  supra,  par.  12.  894  and  note. 

7.  ConneU  v.   Chesapeake,  etc,  S.  9.  Note:  21  LJI.A.  296,  297. 
Co.,  93  Va.  44,  24  S.  P.  467.  57  A.  S. 
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17.  Keinstatement;  Beooveiy  of  Damages  for  Wrongfnl  Ezpnlaion 

18.  Procedure  before  Association  Tribunals  or  Ofloers;  Estoppel  to  Deny 

Jurisdietion 

VL  LiabiUties 

19.  Authority  to  Contract  Generally 

20.  Personal  Liability  of  Members  on  Contracts  by  or  in  Behalf  of  Asso- 

ciation 

21.  Liability  of  OfiBoers  and  Committees 

22.  Liability  for  N^ligent  and  Tortious  Acts  (Generally 

23.  Civil  laiability  of  Members  or  Officers  for  Wrongs 

VII.  Dissolotion 

24.  In  General;  Causes  for  Dissolution 

25.  Property  Bights  on  Dissolution 

Vni.  Actions  and  Remediei 

26.  Jnrisdietion  and  Procedure  (Generally 

27.  Equitable  Belief 

28.  Parties;  General  Rule 

29.  Statutory  Changes  in  Rule  as  to  Capacity  to  Sue  or  Be  Sued 

30.  Objection  for  Incapacity  to  Sue,  Misnomer  or  Misdescription 
3L  Application  of  Doctrine  of  Virtual  Representation 

I.  Introductory 

1.  Scope  of  Article.— As  appeals  from  tiie  foregoing  analysis  this 
article  -treats  the  general  principles  rdating  to  oninooiporated  so- 
cieties or  aasodations,  and  also  the  rules  of  law  governing  clubs 
wh^ber  incorp<»«ted  or  unincorporated.  No  attempt  ia  made,  how- 
ever, to  include,  saive  perhaps  by  way  of  illustration,  matters  relating 
to  particular  societies,  associations,  or  combinations,  which  are  treated 
under  specific  titles.*  Elsewhere  also  are  treated  such  matters  as 
combinations  of  em^jloyees  or  employers,*  medical  societies,'  monop- 
olies and  combinations  in  restraint  of  trade.* 

2.  Terminology. — ^The  word  "association"  is  one  of  vague  mean- 
ing, used  to  indicate  a  collection  of  persons  who  have  joined  together 
for  a  certain  object.  That  object  may  be  the  benefit  of  the  members, 
or  the  improvement,  welfare  or  advantage  of  the  public,  or  some 

1.  See  AoBiCOT/rtiBE,  vol.  1,  p.  783  et  ship,  vol.  20,  p.  790  et  seq.;  Rbligiotjs 

seq. ;   BuniDiKO  °  and   Loan   Assocu-  Socibties,  vol.  23,  p.  1. 

TiONS,  vol.  4,  p.  341;  Cbmetebibs,  vol.  2.  See  Labob,  vol.  16,  p.  418  et  seq. 

5,  p.  243 ;  Chabimes,  vol.  5,  p.  287  et  3.  See  Phtsicians  and  Scrgbons, 

seq. ;  Exchanges,  vol.  10,  p.  1190  et  vol.  21,  p.  367  et  seq. 

seq.;  Mercantile  Agencies,  vol.  18,  4.  See   Monopolies  and  Combina- 

p.  997  et  seq. ;  Mutual  Benefit  Socie-  tions,  vol.  19,  p.  1  et  seq. 
B,  voL  19,  p.  1175  et  seq. ;  Pabtnebt 
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scientific,  charitable  or  similar  purpose.  The  term  is  sometimes  ap- 
plied to  large  partnerships  or  unincorporated  companies,  and  some- 
times to  corporations  formed,  not  for  profit,  but  for  the  advancement 
of  some  object  in  which  the  members  are  interested.'  The  words  "asso- 
ciation of  persons"  are  often,  and  not  inaptly,  employed  to  describe 
a  corporation,  for  an  incorporated  company  is  an  association  of  individ- 
uals acting  as  a  single  person,  and  by  their  corporate  name.*  And 
so  it  has  been  held  that  the  word  "association,"  as  used  in  a  pro- 
vision of  the  law  exempting  from  taxation  property  owned  by  any 
religious,  scientific,  literary  or  benevolent  assciciation,  includes  cor- 
porations of  such  charater.'  A  syndicate  is  an  association  of  indi- 
viduals, formed  for  the  purpose  of  conducting  and  carrying  out 
some  particular  business  transaction,  ordinarily  of  a  financial  char- 
acter, in  which  the  members  are  mutually  interested.*  The  word 
"club"  has  no  very  definite  meaning.  Clubs  are  formed  for  all 
sorts  of  purposes,  and  there  is  no  uniformity  in  their  constitutions 
and  rules.  It  is  well  known  that  clubs  exist  which  limit  the  number 
of  the  members  and  select  them  with  great  care,  which  own  con- 
siderable property  in  common,  and  in  which  the  furnishing  of  food 
and  drink  to  the  members  for  money  is  but  one  of  many  conven- 
iences which  the  members  enjoy.*  In  this  article  the  use  of  the  term 
''association"  will  be  ordinarily  limited  to  a  treatment  of  the  princi- 
ples of  law  which  relate  to  unincorporated  societies  or  associations, 
while  in  treating  of  "clubs"  consideration  will  be  given  to  the  rules 
*of  law  governing  them  whether  incorporated  or  unipcorporated. 

3.  Katttre  of  Voluntary  and  Unincorporated  Anociations. — ^Volun- 
tary unincorporated  societies  are  not  bodies  politic  or  corporations, 
but  are  mere  aggregates  of  individuals  called  for  convenience  by 
a  common  name..^'  Like  partnerships  they  are  usually  classified 
into  trading  and  nontrading,"  and  according  to  the  rule  generally 
recognized  at  the  present  time  the  members  of  a  voluntary  associa- 
tion of  individuals  or  of  an  unincorporated  company  are  to  be  con- 
sidered as  partners  in  their  relations  to  third  persons."    According 

6  PeoDle  V  Brander,  244  lU.  26,  91  »•  Com.  v.  Pomphiet,  137  Mass.  564. 
W  F  M  IM  A  S  B  301.  18  Ann.  50  Am.  Rep.  840.  And  see  infra,  par.  4. 
r«\iY '  10.  Grand  Grove,  etc.  v.  Garibaldi 

Note^V  A.  S.  B.  160.  Grove  No.  71,  130  CaL  116,  62  Pac. 

6.  United  States  v.  Trinidad  Coal,  486,  80  A.  S.  R.  80. 
of,.    Prt    117  U   S   160   11  S.  Ct.  57,       11.  Schumacher    v.    Sumner    Tcle- 
^U  S"  (Led)  6^;  St  John's  Mil-  phone  Co.,  161  la.  326, 142  N.  W.  1034 
Si?-Ldemyv.  Edwards,  143  Wis.   Ann   Cas.  1916A  201  and  note^   And 
551  128  N  W  113, 139  A.  S.  R.  1123.  see  Pabtnebship,  vol.  20,  p.  822. 

7  St  John's  Military  Academy  v.  12.  Lynch  v.  Postlethwaite,  J  Mart 
Edwa7ds,l«Wis.55M28N.W.U3,  0.  S.  (La.)  «9.  12  ^..D- ^^^  a„^ 
TOO  A    <5   R    1123  note;  Evans  v.  Lilly,  95  Miss.  58,  4» 

8.  H.^bleton  v.' Rhind,  84  Md.  456,  So.  612,  21  Ann.  Cas  1087  and  note; 
36  Atl.  597,  40  L.B.A.  216  and  note.       Babb  v.  Reed,  5  Rawle  (Pa.)  161,  28 
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to  some  anthoritses,  howeVOT,  voluntary  asaociations  formed  for  moral, 
benevolent,  social  or  political  purposes  are  considered  as  resting  on 
■a  different  basis  from  that  of  partnerships  for  commercial  enter- 
prises, and  members  of  clubs,  associations,  and  societies  arel  held  not 
to  be  partners  even  though  they  possess  business  features  and  are 
conducted  partly  for  pecuniary  gain.*" 

4.  Nature  and  Fttnctions  of  Clubs.-^Clubs  are  associations  of  a 
peculiar  nature.  They  are  societies  the  members  of  which  are  per- 
petually changing.  They  are  not  partnerships;  nor  are  they  associa- 
tions for  gain.  The  feature  which  distinguishes  them  from  other 
societies  is  that  no  member  as  such  become?  liable  to  pay  to  the  funds 
of  the  society  or  to  anyone  else  any  money  beyond  the  subscriptions 
required  by  the  rules  of  the  club  to  be  paid  so  long  as  he  remains  a 
member.  It  is  upon  this  fundamental  condition,  not  usually  ex- 
pressed but  understood  by  everyone,  that  clubs  are  formed.'*  Social 
clubs  are  sometimes  organized  as  corporations;  *^  but  when  created 
under  the  statute,  their  functions,  which  are  intended  to  be  purely 
social,  remain  unchanged.  They  are  generally  regarded,  in  morals 
and  in  law,  as  free  from  condemnation,  and  even  censure,  when  or- 
ganized in  good  faith,  and  conducted  in  accordance  with  what  was 
intended  by  the  lawmaking  power  of  the  state  in  authorizing  their 
incorporation.  But  where  the  charter  of  such  an  organization  is 
fraudulently  obtained  for  the  purpose  of  evading  some  law  of  the 
state  it  will  be  revoked.*'  In  a  case  where  gambling  is  carried  on 
in  an  incorporated  club  and  where  ttie  stockholders  receive  some 
interest  however  small  in  the  winnings,  they  will  be  regarded  in  such 
matter  as  individual  wrongdoers  and  not  as  stockholders.*'     The 

Am.  Dec.  650;  Carter  v.  McCInie,  98  And  see  Mnruiii  Bbketit  Sooietiss, 

Tenn.  109,  38  S.  W.  586,  60  A.  S.  R.  vol.  19,  p.  1188;  Pabsfnebship,  vol.  20, 

842  and  note,  36  L.R.A.  282.  pp.  808,  1075. 

Note:  18  L.R.A.(N.S.)   1093,  1098.  As  to  the  individual  liability  of  mem- 

In  Pennsylvania  nnincorporated  as-  bers  of  societies  and  clubs,  see  infra, 

sociations  are  said  to  hold  an  inter-  par.  20. 

mediate  position  between  corporations  14.  Wise  v.  Perpetual  Trustee  Co., 

and  partnerships.  liederkranz  Singing  [1903]  A.  C.  139,  72  L.  J.  P.  C.  31, 

Soc.  V.  Gennania  Tum-Verein,  163  Pa.  51  W.  R.  241,  87  L.  T.  N.  S.  569,  19 

St.  265,  29  Atl.  918,  43  A.  S.  R.  798,  Times  L.  Rep.  125,  5  British  Rul.  Cas. 

18.  Manning  v.  Canon  City,  45  Colo.  752. 

571,  101  Pac.   978,  23  L.R.A.(N.S.)  16.  South   Shore   County   Club  v, 

192;    South    Shore   Country   Club   v.  People,  228  111.  75,  81  N.  E.  805,  119 

People,  228  111.  75,  81  N.  E.  805,  119  A.  S.  R.  417,  10  Ann.  Cas.  383,  12 

A.  S.  R.  417,  10  Ann.  Cas.  383,  12  L.R.A.(N.S.)    519;  Hanger  v.   Com., 

L.R.A.(N.S.)  519;  Industrial  Trust  Co.  107  Va.  872,  60  S.  E.  67,  14  L.R.A. 

V.  Green,  17  R.  I.  586,  23  Atl.  914,  17  (N.S.)  683  and  note. 

L.R.A.  202;  Tarbell  v.  Gilford,  82  Vt.  16.  Hanger  v.  Com.,  107  Va.  872, 

222,  72  AtL  921,  17  Ann.  Cas.  1143.  60  S.  E.  67,  14  L.R.A.  (N.S.)  683. 

Notes:  7  A.   S.  R.  161  et  seq.;  3  17.  White  v.  WUson,  100  Ky.  367, 

L.R.A.  431;  12  L.R.A.  (N.S.)   519.  38  S.  W.  495,  37  L.R.A.  197. 
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applicability  of  license  laws  to  social  dubs,  and  the  qaeBtion  of  wheth- 
er dispensing  liquors  to  the  members  of  such  olubs  is  within  the  pur- 
view of  statutes  making  it  an  offense  to  traffic  in  liquiws,  is  discussed 
at  length  elsewhere  in  this  work.'^ 

II,  Constitution  and  By-laws 

S.  In  General. — ^It  is  well  settled  that  the  constitution,  rules  and 
by-laws  of  an  unincorporated  association  constitute  a  contract  between 
the  members  which  the  courts  will  enforce  if  not  immoral,  or  con- 
trary to  pubhc  policy  or  the  law  of  the  land."  A  declaration  in  the 
constitution  and  by-laws  of  an  association  that  its  obligations  to  its 
members  are  not  contractual,  but  moral  only,  and  that  they  do  not 
constitute  obligations  enforceable  by  action,  cannot  change  the  real 
character  of  such  obligations.  Whether  they  are  contractual  or  not 
must  be  determined  from  their  nature,  and  not  merely  by  the  name 
given  them  nor  even  by  the  express  declaration  that  they  are  differ- 
ent from  what  they,  by  their  terms,  appear  to  be.*"  A  voluntary 
association  may  adopt  rules  and  by-laws  which  will  be  controlling 
as  to  all  questions  of  discipline,  doctrine,  or  internal  policy,*  pro- 
vided, of  course,  such  rules  or  by-laws  are  not  immoral,  unreasonable, 
contrary  to  public  policy,  or  in  contravention  of  the  law  of  the  land.* 
When  persons  enter  into  organizations  for  purposes  of  social  inter- 

18.  See  Intoxicating  Liquors,  voL  Cas.  1145. 

15,  pp.  298,  353  et  seq.  And  see  Mutual  Benefit  Societies, 

19.  Watson  v.  Jones,  13  Wall.  679,  vol.  19,  pp.  1191,  1198  et  seq. 

20  U.  S.  (L.  ed.)  666;  Lawson  ▼.  Hew-  20.  Robinson  v.  Templar  Lodge,  etc., 

eU,   118    Cal.   613,   50   Pac.   763,   49  117  Cal.  370,  49  Pac.  170,  69  A.  S.  R. 

L.R.A.  400;  Condon  v.  Mutual  Reserve  193. 

Fund  L.  Ass'n,  89  Md.  99,  42  Atl.  944,  1.  Lawson  v,  Hewell,  118  Cal.  613, 

73  A.  S.  R.  169,  44  L.R.A.  149;  Boston  50  Pac.  763,  49  L.R.A.  400;  American 

Club  v.  Potter,  212  Mass.  23,  98  N.  E.  Live  Stock  Co.  v.  Chicago  Live  Stock 

614,  Ann.  Cas.  1913C  397;  Brown  v.  Exch.,  143  III.  210,  32  N.  E.  274,  36 

Stoerkel,  74  Mich.  269,  41  N.  W.  921,  A.  S.  R  385,  18  L.R.A.  190;  Supreme 

3  L.RA.  430;  Duluth  Club  v.  Mac-  Lodge,  etc.  v.  Raymond,  57  Kan.  647, 

Donald,  74  Minn.  264,  76  N.  W.  1128,  47  Pac.  533,  49  L.R.A.  373. 

73  A.  S.  R.  344;  Anderson  v.  Amidon,  2.  Green  v.  Board  of  Trade,  174  111. 

114  Minn.  202,  130  N.  W.  1002,  Ana.  585,  51  N.   E.   599,  49   L.R.A.   365; 

Cas.  1912B  987,  34  L.R.A.(N.S.)  647;  Louisville  Board  F.  Underwriters   v. 

Belton  V.  Hatch,  109  N.  Y.  593,  17  N.  Johnson,  133  Ky.  797,  119  S.  W.  153, 

E.  225,  4  A.  S.  R.  495;  Wicks  v.  Mon-  24  L.R.A.(N.S.)  153;  Austin  v.  Sear- 

ihan,  130  N.  Y.  232,  29  N.  E.  139,  14  ing,  16  N.  Y.  112,  69  Am.  Dec.  665; 

L.R.A.  243  (distinguishing  as  between  Palmetto  Lodge  No.  5,  etc.  v.  Hubbell, 

rights  under  such  compacts  and  rights  2  Strob.  L.  (S.  C.)  457,.  49  Am.  Dec. 

otherwise  acquired);  Burt  v.   Oneida  604 ;  Bailey  v.  Master  Plumbers' Ass'n, 

Community,  137  N.  Y.  346,  33  N.  E.  103  Tenn.  99,  52  S.  W.  853,  46  L.R.A. 

307,  19  L.R.A.  297;   State  v.  Hieks,  561;  Milwaukee  Masons',  etc.,  Ass'n  v. 

154  N.  C.  265,  70  S.  E.  468,  33  L.R.A.  Niezerowski,  95  Wis.  129,  70  N.  W. 

(N.S.)  529.  166,  60  A.  S.  R.  97,  37  L.RA.  127. 

Notes:  69  Am.  Dec.  672;  17  Ann.  Note:  7  A.  S.  R.  164. 
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coTuse  or  pleasoie  or  amuaemoit,  and  lay  down  rules  for  tiieir  gov- 
ernment, since  these  nrast  form  the  measure  of  their  rights  in  the 
premises,  it  is  vain  to  iqppeal  to  a  constitutional  bill  of  rights,  for 
such  bills  of  rights  are  intended  to  protect  the  citizen  against  oppres- 
sion by  the  goremment,  and  are  not  designed  to  a£Pord  protection 
against  one's  own  agreement.*  Since  the  constitution  and  by-laws 
of  a  voluntary  association  are  of  no  legal  validity  and  effect  except 
as  contracts,  it  is  obvioos  that  th^  are  binding  only  on  members 
who  are  shown  to  have  assented  to  thraa.*  It  is  generally  held,  how- 
ever, that  by  becoming  a  member  of  a  voluntary  association  one 
engages  to  be  bound  by  its  rules,  subjects  himself  to  its  discipline,* 
and  assumes,  of  necessi^,  sudi  obligations  as  are  incident  to  member^ 
ship,  as,  for  example,  the  obligation  to  pay  tho  dues  and  assessmoits 
prescribed  by  the  articles  of  association  as  necessary  to  defray  ex- 
penses.* It  cannot  be  maintained  that  membership  in  an  aasocia- 
iioa,  with  its  attendant  rights  and  liabilities,  is  def^t«d  by  the  fail- 
ure of  a  party  to  sign  the  ccmstitution  of  the  association,  as  required 
by  its  terms,  where  he  has  paid -his  contribution  to  the  capitsd  and 
has  been  admitted  to  a  community  of  interest  with  the  other  mem- 
bers in  the  property,  profits,  and  responsibilities  of  the  association.' 
If  an  association,  or  a  majority  of  its  members,  pass  by-laws  which 
are  unreasonable,  or  contrary  to  law  or  public  policy,  and  attempt  to 
enforce  them  as  against  a  dissenting  or  unwilling  minority  such 
minority  may  undoubtedly,  in  proper  cases,  appeal  to  the  courts  for 
relief  against  their  enforcement.  But  mere  strangers  have  ordinarily 
no  right  to  interfere.* 

6.  By-laws  and  Roles  of  Incorporated  Societies  or  Clabs.— ^he  fact 
that  a  club  or  society  is  incorporated  does  not  in  any  way  affect 
its  right  to  make  its  own  rules  and  by-laws,  unless  there  is  sbme- 
thing  in  its  charter  or  in  the  general  law  under  which  it  was 
incorporated  which  controls  it  in  tiiis  respect.  Exercise  of  this  pow- 
er, it  must  be  evident,  is  the  right  of  every  corporation.*    An  incor- 

S.  Manning  v.  San  Antonio  Glab,  63       6.  Anderson  v.  Anddon,  114  Minn. 

Tex.  166,  51  Am.  Rep.  639.  202, 130  N.  W.  1002,  Ann.  Cas.  1912B 

4.  Austin  V.  Searing,  16  N.  T.  112,  987  and  note,  34  L.R.A.(N.S.)  647 
60  Am.  Dec.  668.  Note :  68  A.  S.  R.  859. 

5.  Snpreme  Lodge,  etc.  ▼.  Trebbe,       And  see  infra,  par.  11  et  seq. 
179  111.  348,  53  N.  E.  730,  70  A.  S.  R.       7.  Note:  17  Ann.  Cas.  1145. 

120;  Paeand  v.  Wait*,  218  111.  138,  76  8.  American  Live  Stock  Co.  v.  Chi- 
N.  E.  779,  2  L.R.A.(N.S.)  672;  Reno  eago  Live  Stock  Exch;,  143  111.  210,  32 
Lodge  No.  99,  etc.  v.  Grand  Lodge,  etc.,  N.  E.  274,  36  A.  S.  R.  385,  18  L.R.A. 
64  Kan.  73,  37  Pao.  1003,  26  L.R.A.  190. 
98;  Huston  v.  Reutlinger,  91  Ky.  333,  Note:  68  A.  8.  R.  862. 
34  A.  S.  R.  225;  Shmsky  v.  Tracey,  9.  Supreme  Commandery,  etc  v. 
226  Mass.  21,  114  N.  E.  957,  L.R.A.  Ainsworth,  71  Ala.  436,  46  Am.  Rep. 
1917C  1053.  See  also  infra,  par.  14  332;  State  v.  Lesueur,  99  Mo.  552,  13 
et  seq.;  MutCal  Benkpit  Sooibtibs,  S.  W.  237,  7  L.R.A.  734;  Com.  v. 
vol.  19,  p.  1191.  Woelper,  3  Serg.  &  B.  (Pa.)  29,  8  Am. 
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porated  social  olab  may  regulate,  through  its  by-laws,  the  oauses  for 
the  expulsion  of  members  aad  the  manner  of  effecting  the  same, 
when  such  power  is  expressly  conferred  by  its  charter;  and  a  by-law 
providing  for  the  suspension  of  members  guilty  of  conduct  deemed 
by  the  board  of  directors  disorderly,  or  injurious  to  or  hostile  to  the 
objects  of  the  dub,  and  conferring  on  a  suspended  member  the  right 
of  appeal,  is  valid.  It  is  also  a  rule  of  general  application  that  one 
who  has  become  a  member  of  an  incorporated  social  dub  will  be 
deemed  to  have  known  and  assented  to  the  provisions  of  its  charter 
aad  by-laws,  which  it  was  authorized  to  make,  and  cannot  object  to 
the  enforcement  thereof  on  the  ground  that  he  is  deprived  of  any 
legal  or  constitutional  right.*"  However,  the  by-laws  of  an  incor* 
porated  nonprofit  assodation,  like  those  of  all  other  corporations,  must 
be  limited  to  the  powers  enumerated  in  the  charter,  plus  those  neces- 
sarily implied  from  the  object  of  incorporation.** 

7.  Amendment,  Alteration  and  Repeal  of  By-laws. — ^It  is  a  gen- 
eral rule  that  sodeties  and  clubs  have  the  right  to  alter,  amend,  or 
repeal  their  laws,  or  to  enact  others  consistent  with  the  purpose  for 
which  they  are  organized,**  provided  the  change  or  amendment  be 
adopted  in  accordance  with  the  mode  prescribed  therefor.*'  Mem- 
bers are  bound  by  amendments  and  additions  to  the  constitution  or 
by-laws  subsequently  ad<^ted  in  accordance  with  existing  rules,  even 
thou^  they  vote  against  the  changes  so  made;*^  and  tiiou^  the 
change  increases  the  payments  to  be  made  by  them,*'  or  otherwise 
injuriously  affects  them.*'  In  the  application  of  the  rule  it  is  imma- 
terial whether  the  power  to  alter  the  law  or  rule  is  reserved  in  the 
original  tiet  of  incorporation,  or  in  the  artidee  of  association  under  a 

Dee.  '628;  Manning  t.   San  Antonio  preme  Corinoil,  etc.,  192  Mass.  150,  78 

Club,  63  Tex.  166,  51  Am.  Rep.  639.  N.  E.  129,  7  Ann.  Cas.  776  and  note, 

Generally  as  to  the  power  of  corpora-  7  L.R.A.(N.S.)   1154;  Wist  v.  Grand 

tions  to  enact  or  amend  by-laws,  see  Lodge,  etc.,  22  Ore.  271,  29  Pac.  610, 

CoBPOBATiONS,  vol.  7,  p.  143  ct  scq.  29  A.  S.  B.  603.    As  to  the  power  of 

10.  Com.  V.  Union  League,  135  Pa.  mutual  benefit  societies  to  amend  or  re- 
St.  301, 19  Atl.  1030,  20  A.  S.  B.  870,  peal  their  constitutions  and  by-laws, 
8  L.R.A.  195.  And  see  infra,  par.  see  Mutual  Bbnbfit  SodXTQis,  voL 
12  et  seq.  19,  p.  1200  et  seq. 

11.  Northport  Wesleyan  Grove  IS.  Lawson  v.  HeweU,  118  Cal.  613, 
Camp-Meeting  Ass'n  V.  Perkins,  93  Me.  50  Pao.  763,  49  L.R.A.  400;  State  v. 
235,  44  Atl.  893,  74  A.  S.  R.  342,  48  Seattle  BasebaU  Ass'n,  61  Wash.  79, 
L.RA.  272;  Bailey  v.  Master  Plumb-  Ul  Pao.  1055,  31  L.R.A.(N.S.)  512. 
ers'  Ass'n,  103  Tenn.  99,  52  S.  W.  853,  Note:  69  Am.  Dec.  675. 

46  L.R.A.  561.  14.  Note:  69  Am.  Dec  674. 

12.  Polk  V.  Mutual  Reserve  Fund  L.  15.  Reynolds  v.  Supreme  Council, 
Ass'n,  207  U.  S.  310,  28  S.  Ct.  65,  52  etc.,  192  Mass.  150,  78  N.  E.  129,  7 
U.  S.  (L.  ed.)  222;  Supreme  Com-  Ann.  Cas.  776  and  note,  7  L.E.A. 
mandery,  etc.  v.   Ainsworth,  71  Ala.  (N.S.)  1154. 

436,  46  Am.  Rep.  332 ;  Supreme  Lodge,  16.  Robinson  v.  Templar  Lodge,  No. 
etc.  y.  Trebbe,  179  111.  348,  53  N.  E.  17,  etc.,  117  CaL  370,  49  Pac  170,  60 
730,  70  A.  S.  B.  120;  Reynolds  v.  Su-  A.  S.  R.  193. 

50 


Digitized  by 


Google 


25  R.  G.  L.  SOCIETIES  AND  CLUBS  8'8- 

general  law,  or  in  a  constitatkn  in  force  wlwn  the  incorporation 
under  a  general  law  is  made.*'  The  general  rule  permitting  a  society 
or  club  to  amend  or  repeal  a  law  governing  it  is,  however,  subject 
to  the  limitation  that  the  right  cannot  be  exercised  so  as  to  operate 
as  a  repudiation  of  the  organization's  obligations,  nor  in  such  a  way 
as  to  work  a  forfeiture  of  rights  previously  vested  in  its  members.** 
A  new  law  of  a  society  will  not  be  interpreted  to  be  retaroactive  in  its 
operation,  unless  by  its  terms  it  is  clearly  intended  to  be  so,  but  such 
law  will  be  construed  as  operating  only  on  cases  or  facts  tiiat  come 
into  existence  after  it  was  passed.*' 

III.   RlQHTS  AND  POWBRS 

8.  In  GeneraL — Generally  speaking  societies  and  clubs  may  per- 
form all  necessary  governmental  acts  in  any  way  consonant  with 
their  purposes  and  with  the  laws,  internal  and  external,  to  which 
they  are  subject.  Illustrative  of  this  general  right,  it  has  been  held 
that  under  by-laws  of  a  social  club  permitting  assessments  to  be  made 
by  a  majority  of  an  executive  committee  and  constituting  one  fourth 
of  the  committee  a  quorum,  the  assessments  must  be  made  by  a 
majority  of  the  committee,  and  not  of  the  quorum.'*  The  method 
of  raising  funds  to  carry  out  one  of  the  purposes  for  which  an  associa- 
tion was  established,  and  th^  amount  to  be  so  raised,  is  ordinarily 
a  matter  of  policy,  which  the  association  has  powar  to  determine.' 
The  rule  that  courts  will  not  ordinarily  interfere  with  the  discretion 
which  the  directors  of  a  private  corporation  have  in  ihe  management 
of  its  affairs  applies  with  especial  force  to  societies  and  clubs  organized 
not  for  profit,  but  rather  for  some  benevolent  or  social  purpose. 
Hence  it  is  that  a  member  of  a  social  club  will  be  required  to  make  a 
strong  showing  of  mismanagement  of  its  affairs  by  the  board  of 
directors  of  which  he  had  knowledge  and  made  no  complaint,  before 
he  can  be  heard  to  say  that  such  mismanagement  has  resulted  to  his 
injury.*  And  it  is  a  well  settled  rule  as  to  societies  that  courts  should 
not  interfere  in  the  dissensions  of  members  for  occasional  breaches 
of  agreements,  which  are  not  so  grievous  as  to  make  it  impracticable 

17.  Polk  V.  Mutual  Reserve  Fund  L.  1.  Reno  Lodge  No.  99,  etc.  v,  Qrand 
Ass'n,  207  U.  S.  310,  28  S.  Ct.  ,65,  52  Lodge,  etc.,  54  Kan,  73,  37  Pac.  1003, 
U.  S.  (L.  ed.)  222.  26  L.R.A.  98. 

18.  Wist  V.  Grand  Lodge,  etc.,  22  2.  Rollins  v.  Denver  Chib,  43  Colo. 
Ore.  271,  29  Pac.  610,  29  A.  S.  R.  345,  96  Pac.  188, 18  L.R.A.(N.S.)  733. 
603.  And  see  Mutual  Beitepit  Socib-  As  to  the  jurisdiction  and  authority  of 
TIES,  vol.  19,  p.  1206  et  seq.  tribunals  of  societies  and  dubs,  see  in- 

19.  Wist  V.  Grand  Lodge,  etc.,  22  fra,  par.  14  et  seq.  And  see  gaierally, 
Ore.  271,  29  Pac.  610,  29  A.  S.  B.  603.  Mutual  Bbkbiit  Socikhhs,  vol.  19,  p. 

20.  Rogers  v.  Boston  Club,  205  1224  et  seq. ;  REiiicoous  SooniTiBS,  vol. 
Mass.  261,  91  N.  B.  321,  28  L.B.A.  23,  pp.  429,  458. 

(N.S.)  743. 
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for  the  relations  to  continue  and  the  purposee  of  the  association  to  be 
carried  out.* 

9.  Property  Rights. — ^The  objections  at  common  law  to  a  volun- 
tary association's  taking  title  to  real  estate  or  to  a  permanent  fund 
are  so  nearly  insurmountable  that  there  is  great  uniformity  in  the 
rulings  that,  in  the  absence  of  some  trust  device,  a  conveyance  to 
such  association  of  such  property  is  void.  A  voluntary  association 
may,  of  course,  be  given  power  by  statute  to  receive  and  hold  prop- 
erty for  the  uses  of  its  organization,  and  in  some  jurisdictions  religious 
societies  are  recognized  as  having  a  quasi  corporate  existmice  in 
law  witli  power  to  hold  land.  A  sufficient  discussion  of  these  matters 
is  found  elsewhere  in  this  work.*  The  rights  of  incorporated  societies 
or  clubs  to  take  and  hold  property  are  governed  by  the  rules  ap- 
plicable to  corporations  generally.'  A  contention  between  the 
members  of  an  unincorporated  association  as  to  the  present  right 
of  posyt'ssion  of  its  property  must  be  decided  by  the  constitution 
and  by-laws  of  the  association,  or,  in  the  absence  of  any  sufficient 
provision  therein,  by  the  majority  of  the  members.*  Different 
views  are  held  by  the  courts  in  reference  to  the  nature  of  the  interest 
of  the  members  of  a  society  or  club  in  the  property  owned  or  used 
by  it.  One  rule  is  to  the  effect  tiiat  such  proper^  is  beneficially 
owned'  in  common  by  the  members  in  equal  shares,  and  is  devoted 
to  their  common  use.'  According  to  another  rule  when  a  mem- 
ber of  a  social  club  places  his  interest  in  the  club  property  in  the 
hands  of  a  board  of  control,  he  has  a  joint  interest  in  the.  club  prop- 
erty as  long  as  he  remains  a  member,  subject  to  the  right  of  the  board 
of  control  to  dispose  of  it  as  provideid  by  the  by-laws.*  Still  another 
rule  is  to  the  effect  that  such  a  member  has  no  individual  right  or 
interest  in  the  property,  and  owns  no  proportionate  share  of  it,  but 
has  only  a  right  to  the  joint  use  so  long  as  he  continues  to  be  a  mem- 
ber. If  the  association  be  incorporated  thte  title  to  the  property  is  in 
the  corporation,  the  stock  representing  the  interest  of  the  stockholders 
therein,  not,  however,  as  tenants  in  common.*  In  the  main  the  dis- 
tinctions above  pointed  out  have  grown  out  of  controversies  over  the 

5.  Industrial  Trust  Ck).  v.  Green,  17  Giovft  No.  71,  130  CaL  116,  62  Pac 
B.  I.  586,  23  Atl.  914,  17  L.R.A.  202.     486,  62  A.  S.  R.  80;  Cuzner  v.  Cali- 

4.  See  Chabitiks,  vol.  5,  p.  312  et  fomia  Club,  155  C^  303,  100  Pacl 

seq.;  Rsligious  Sootetibs,  voL  23,  p.  868,  20  L.B.A.(N.S.)  1095;  People  v. 

443  et  seq.  Adelphi  Club,  149  N.  Y.  6,  43  N.  E. 

6.  See  CoBPOBAUOKS,  vol.  7,  p.  561  410,  52  A.  S.  B.  700,  31  L.R.A  510. 

et  seq.;  Religious  Sootetibs,  vol.  23,      8.  Manning  v.  Canon  City,  45  Colo, 
p.  443  et  seq.  571,  101  Pac.   978,   23   L.R.A.(N.S.) 

6.  Liederkranz  Singing  Soew  v.  Ger-  192. 

mania  Turn  Veran,  163  Pa.  St.  265,       9.  South    Shore    Country    Club    v. 
29  Atl.  918,  43  A,  S.  R.  798.  People,  228  lU.  74,  81  N.  E.  805,  119 

7.  Grand   Grove,   etc.   v.   Garibaldi  A.  S.  R.  417,  10  Ann.  Cas.  383,  12 
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dispensmg  of  intoxicating  liquon  in  -social  clubs — a  subject  treated 
elsewhere  in  this  work.***  It  has  been  held  that  a  condition  in  a  con- 
veyance of  land  in  undivided  shares  to  the  individual  members  of 
an  association  for  the  purpose  of  erecting  and  managing  a  hotel  that 
the  land  was  to  be  held  in  common,  without  partition  or  division, 
subject  to  the  articles  q{  the  association,  is  not  invalid  as  repugnant 
to  tiie  estate  granted,  or  upon  grounds  of  public  policy;  and  each  of 
the  grantees,  and  those  claiming  under  them,  are  estopped  to  claim 
partition  as  against  the  others.**  Members'  of  an  unincorporated 
company  have  power  to  sell  its  personal  property,  and  may  by  vote 
confer  authority  to  sell  upon  a  committee  of  their  number." 

10.  Right  to  Ezdnsive  Use  of  Name,  Badges,  Emblems  and 
Insignia. — The  prevailing  doctrine  is  that  an  unincorporated  benevo- 
lent, fraternal  or  social  organization  is  entitled  to  protection  a^nst 
the  use  of  its  name  by  another  organization ;  **  but  in  some  junsdio- 
tions  it  is  held  that  such  an  organieation  is  not  entitled  to  protection  in 
the  Mse  of  its  name  in  the  absence  of  any  showing  of  pecuniaiy 
injury.*^  It  is  well  settled  that  the  name  of  a  corporation,  whUe  not 
a  part  of  its  franchise,  is,  to  a  certain  extent,  property,  and  it  will  be 
protected  in  a  proper  case  on  principles  somewhat  analogous  to  those 
Implied  to  trademarks.*'  A  society,  club,  or  association  has  the  right 
to  protection  against  the  copying  of  its  insignia,  badges  and  emblems 
by  another  organization,*'  and  it  has  been  held  that  unincorporated 
associations  of  workmen,  although  not  manufacturers  or  vendors  of 
goods,  are  within  the  protection  of  statutes  designed  to  prevent  the 
use  of  counterfeit  labels  and  stamps  of  "any  person,  association,  or 
union."  *'  A  state  legislature  may,,  imder  its  police  power,  forbid 
parties  who  are  not  members  of  secret  societies  from  wearing  the 
badges  or  emblems  belonging  to  such  societies.  No  constitutional 
privileges  or  immunities  are  denied  a  citizen,  nor  are  exclusive  priv- 
ileges or  preferences  unlawfully  conferred  or  given  by  such  legisla- 
tion.*8 

L.R.A.(N".S.)  519;  Kearns  ▼.  Howley,    oebtms,  vol.  19,  p.  1305  et  aeq. 
188  Pa.  St.  116,  41  Atl.  273,  68  A.  S.       14.  Note:  Ann.  Cas.  1918A  246. 
R.  852,  42  L.R.A.  235.  16.  See  Cobpobatioits,  vol.  7,  p.  132 

Note:  7  A.  S.  R.  168.  et  scq.    . 

See  also  infra,  par.  55,  as  to  the  16.  Faisan  v.  Adair,  144  Ga.  797,  87 
rights  of  members  in  property  of  an  8.  E.  1080,  Ann.  Cas.  1918A  243.  And 
association  on  its  dissolution.  see  Mutual  Bbnefit  Societibs,  vol. 

10.  See  Intoxicating  Lignous,  vol.  19,  p.  1306. 

15,  p.  354  et  seq.  17.  Tracy  v.  Banker,  170  Mass.  266, 

11.  Hunt  V.  Wright,  47  N.  H.  396,  49  N.  E.  308,  39  L.R.A.  508.  Generally 
93  Am.  Dec.  451.  as  to  the  rignt  of  labor  unions  to  adopt 

12.  Cnrtiss  v.  Hoyt,  19  Conn.  164,  and  register  labels,  and  to  maintain 
48  Am.  Dec.  149.  proceedings  to  protect  the  exclusive  use 

18.  Faisan  v.  Adair,  144  Qa.  797,  87  by  them  of  such  labels,  see  Labob,  vol. 
S.  E.  1080,  Ann.  Cas.  1918A  243  and  16,  p.  427  et  seq. 
note.  And  see  Mutual  Btmnr  So-      18.  Hammer  v.  State,  173  Ind.  IM, 
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rv.  MsMBissaip 

11.  In  General. — Membership  in  a  voluntary  association  is  a  priv- 
ilege which  may  be  accorded  or  withheld,  and  not  a  right  which  can 
be  gained  independently  and  then  enforced.**  The  courts  cannot 
compel  thie  admission  of  an  individual  into  such  an  association,  and 
if  his  application  is  refused  he  is  entirely  without  legal  remedy,  no 
matter  how  arbitrary  or  unjust  may  be  hia  exclusion.**  By  such 
refusal  of  admission  no  rights  of  properly  or  of  person  are  afifected : 
nor  are  any  rights  of  citizenship  infringed  upon.*  Clubs  and  societies, 
whether  religious,  literary  or  social,  have  the  right  to  make  their  own 
rules  upon  tiie  subject  of  the  admission  or  exclusion  oi  members, 
and  these  rules  may  be  considered  as  articles  of  agreement  to  which 
all  who  become  members  are  parties.'  Such  bodies  may  impose  such  . 
terms  and  conditions  upon  membership,  not  contrary  to  law,  as 
th^  may  choose,  and  members  must  comply  wiHi  liiose  terms  and 
conditions  in  order  to  be  entitled  to  the  benefits  of  membership.*  They 
may  also  prescribe  rules  <rf  conduct  for  themselves  during  their  mem- 
bership, with  penalties  for  their  violation,  and  the  tribunal  and  mode 
in  which  the  offenses  shall  be  determined  and  the  penally  enforced.* 
All  tfce  mfemlifers  of  a  voluntary  association  are  presumed  to  be  equally 
interested  in  promoting  the  welfare  of  the  association  and  all  should 
be  accorded  equal  privileges  in  the  association  for  these  purposes. 
Hence  it  is  a  right  of  the  members  of  a  society  or  qlub  that  the  list 
of  its  members  be  at  proper  times  open  to  the  inspection  of  all  mem- 
bers, thCTeby  affording  to  each. of  them  an  opportunity  to  aid  in  carry- 
ing out  the  object  of  the  organization  as  set  forth  in  its  charter.* 

89  N.  B.  850,  140  A.  S.  B.  248,  21      And  see  Mutual  Bbnewt  Societies, 

Ann.  Cas.  1034,  24  L.R.A.(N.S.)  795;  voL  19,  p.  1236  et  seq. 
Tracy  v.  Banker,  170  Maaa.  266,  49       1.  McKane  v.  Adams,  123  N.  Y.  609, 

N.  E.  308,  39  L.R.A.  508.  25  N.  E.  1057,  20  A.  S.  R.  785. 

19.  Mason  v.  Atlanta  F.  Co.  No.  1,  2.  Jones  v.  State,  28  Neb.  495,  44 
70  Ga.  604,  48  Am.  R«p.  585;  MeKane  N.  W.  658,  7  L.R.A.  325;  Manning  v. 
V.  Adams,  123  N.  Y.  609,  25  N.  E.  San  Ant(Hiio  Club,  63  Tex.  166,  51  Am 
1057,  20  A.  S.  R.  785;  Keams  v.  How-  ^P-  ^39.  And  see  snpra,  par.  6;  and 
ley,  188  Pa.  St.  116,  41  Atl.  273,  68  "^^J.Pf'vl^  ^^-  ,  „  .  , 
A.  S.  R.  852,  42  L.R.A.  235.  ,  3.  Gifford  v  Worfanen's  Ben.  Ass'n, 

20.  Ameri^m  Live  Stock  Commis-  ^?L^?,-„JJS  ii;,«t^'iQ  M^fik^^^% 
=;«»  nr,  „   nui^^r.^  t,-.,„  cn-^^t^  v>^.u     11'3   Eillerbe  v.  lauat,  119  Mo.  653,  2o 

l^i?r2T"0   •f2TF^4  K   8^'   S-  ^-  390.  ^  L.R.A.  149.     And  see 
l^  iflT  r'a  i^ri  ^%'         La  Mutual  Benefit  Sooibtibs,  vol.  19,  p. 

385, 18  L.R.A.  190;  McKane  v.  Adama,  2236  et  sea 

123  N.  Y.  609,  25  N.  E.  1057,  20  A.      4.  La^n  v.  Hewell,  118  Cal.  613, 
S.  B.  785.    See  also  State  v.  Associa-  50  Pgc.  763,  49  L.R.A.  400.    And  see 
ted  Press,  159  Mo.  410,  60  S.  W.  91,  infra,  par.  14  et  seq. 
81  A.  S.,R.  368,  51  L.R.A.  16L  6.  McOliBtock   v.    Young   Republi- 

Notes:  7  A.  S.  R.  166;  68  A.  8.  R.  cans,  210  Pa.  St  115,  59  AtL  691, 105 
SSL  A.  3.  B.  784,  ^  L'R-A.  459. 
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12.  fizptilsion. — Voluntary  ttnincorporated  assoeiatiocs  are  not 
vested  with  the  right  of  expulsion  of  members  by  the  general  law  of 
the  land,  but  by  the  agreement  of  the  members  as  repressed  in  the 
charter,  constitution,  and  by-laws  of  the  association'.  No  member 
can  be  expelled,  and  thiM  deprived  of  his  share  of  the  property  of  the 
association,  unless  for  the  violation  of  some  provision  of  the  law  of 
the  association  creating  the  offense  charged,  and  prescribing  expul- 
sion as  the  penalty,'  or  for  such  conduct  as  clearly  violates  the  fun- 
damental objects  of  the  association,  and  if  persisted  in  and  allowed 
would  thwart  those  objects  or  bring  the  association  into  disrepute.' 
Membership  in  a  corporation  or  society  is  based  upon  the  implied, 
if  not  express  condition  of  loyalty.  The  power  of  expulsion  in  a 
corporation  is  included  in  what  may  be  denominated  its  poUce  power, 
which  is  derived  from  the  law  of  self-preservation.  It  must  have  the 
power  to  relieve  itself  of  its  discordant  elements,  in  order  that  har- 
mony may  prevail.'  When  the  charter  of  a  corporation  is  silent  upon 
the  subject  of  expulsion,  or  grants  the  power  in  general  terms,  there 
are  but  three  legal  causes  of  disfranchisement:  (1)  OflFenses  of  an 
infamous  character  indictable  at  common  law;  but  before  an  expul- 
sion is  made  for  a  cause  of  this  kind  it  is  necessary  that  there  should 
he  a  previous  conviction  by  a  jury.  (2)  Offenses  against  the  corpo- 
rator's duty  to  the  corporation,  as  a  member  of  it.  (3)  Offenses  com- 
pounded of  the  two.*  The  rules  and  regulations  of  societiesr  and 
clubs  as  to  grounds  for  expulsion  usually  include  the  failure  or  neg- 
lect of  a  member  in  the  payment  of  his  dues  or  assessments;,**  and 
a  rule  that  a  member  failing  to  pay  an  assessment  on  or  before  p.  cer- 
tain monthly  date  shall  stand  suspended  from  all  rights,  benefits, 

6.  Otto  v.  JournejTnan  Tailors'  Pro-  Marconi,  27  R.  I.  1,  60  Atl.  237,  114 
tective,  etc..  Union,  75  Cal.  308, 17  Pac.  A.  S.  R.  17  and  note,  70  L.R.A.  18S. 
217,  7  A.  6.  R.  156  and  note;  Grand  9.  Miller  v.  Uennepia  County  Medi- 
Grove,  etc  v.  Garibaldi  Grove  No.  71,  cal  Soc.,  124  Minn.  314,  144  N,  W. 
130  Cal.  116,  62  Pac.  486,  62  A.  S.  R,  1091,  50  L.R.A. (N.S.)  679  and  note; 
80;  Com.  v.  St.  Patrick's  Benev.  Soc,  Dickenson  v.  Chamber  of  Commerce, 
2  Binn.  (Pa.)  441,  4  Am.  Dec.  453.  29  Wis.  45,  9  Am.  Rep.  544.    See  also 

7.  Otto  V.  Journeyman  Tailors'  Pro-  to  the  same'  effect.  Com.  v.  Union 
tective,  etc.!  Union.  75  Cal.  308, 11  Pac.  League,  135  Pa.  St.  301,  19  AtL  1030, 
217,  7  A.  S.  R.  156;  Harris  v.  Aiken,  20  A.  S.  R.  870,  8  L.R.A.  195;  Wei«s 
76  Kan.  516,  92  Pac.  537, 123  A.  S.  R.  v.  Musical  Mut.  Protective  Union,  189 
149 ;  Society  for  Visitation  of  Sick,  etft.  Pa.  St.  446,  42.  Atl.  118,  69  A.  S.  R. 
V.  Com.,  52  Pa.  St.  126,  91  Am.  Dec.  820. 

139;  Com.  ▼.  Unitm  L^gne,  135  Pa.  Note:  114  A.  S.  R.  25-27. 

St  301,  19  Atl.  1030,  20  A.  S.  B.  8T0,  10.  Gifford  v.  Workmen's  Ben.  Ass'n, 

8  L.R.A.  196;  Del  Ponte  v.   Sooieta  106  Me.  17,  72  Atl.  680,  17  Ann.  Cas. 

ItaliaBB  di  Marconi,  27  R.  I.  1,  60  Atl.  1173 ;  Boston  Club  v.  Potter,  212  Maas. 

237,  U4  A.   S.  R.  17  and  note,  70  23,  98  N.  E.  614,  Ann.  Caa.  1913C  397 ; 

L.B.A.  188.  Wachtel  v.  Noah  Widows,  etc,  Soc, 

Note:  114  A.  S.  R.  25.                  '  84  N.  Y.  28,  38  Am.  Rep.  478. 

8.  Del  Ponte  v.  Soeieta  Italiana  di 
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and  privileges  of  the  asBociation  without  furthor  notice  has  been 
held  to  be  a  valid  rule  and  aelf-executing.^*  It  is  also  sometimes  pro-  , 
vided  that  a  member  may  be  expelled  for  nonfulfilment  of  any  con- 
tract, whether  written  or  vOTbal."  A  m^nber  of  a  voluntary  associar 
tion,  the  by-laws  of  which  provide  for  the  discipline  or  expulsion  of 
a  member  for  crime  or  misconduct  inimical  to  its  being,  will  not  be 
permitted  to  interpose  as  a  bar  a  former  acquittal  of  a  criminal  charge 
involving  the  same  acta*'  A  further  discussion  of  the  power  of  par- 
ticular associations  or  societies  to  expel  members,  and  the  grounds 
for  such  expulsion,  procedure,  etc.,  is  found  elsewhere  in  this  work 
under  the  appropriate  titles.*^ 

13.  Suspension,  Resignation  and  Withdrawal. — ^The  distinction 
between  suspension  and  ei^ulsion  is,  frequently  recognized  in  the 
by-laws  of  societies  and  clubs.  Suspension  is  usually  a  temporary 
privation  of  ri^ts  and  benefits;  expulsion,  on  the  contrary,  is  a 
disfranchisement,  •  severing  the  connection  between  the  expelled 
member  and  the  organization.  Ordinarily,  a  suspended  member 
may  be  reinstated  on  paying  the  amount  charged  against  him. 
But  an  expelled  member  can  be  readmitted  only  on  the  terms  and 
oonditions  of  a  new  member.  By  suspension  one  does  not  cease 
to  be  a  member.*'  As  a  general  rule  membership  does  not  cease  ipso 
facto  because  of  one's  failure  to  pay  his  dues  within  the  time  pre- 
scribed by  the  rules  of  the  organization,  so  as  to  relieve  him  from 
further  liability  for  such  dues.  He  cannot  by  his  own  failure  termi- 
nate the  responsibility  which  he  had  assumed,  though  the  club  might 
do  so.**  And  where  the  obligation  to  pay  dues  is  absolute,  and  the 
right  of  expulsi<Hi  for  nonpayment  is  not  made  the  exclusive  remedy 
open  to  the  club,  an  action  for  the  recovery  of  dues  even  from  a  sus- 
pended member  may  be  maintained.*'  Under  the  rules  of  some  or- 
ganizations a  member  suspended  by  sentence  of  the  proper  tribunal 
may  appeal  therefrom  within  a  prescribed  time,  but  in  case  of  no 
appeal  within  the  time  limited  he  ceases  to  be  a  member  of  the  organ- 
ization.    In  such  a  case  the  term  suspension  indicates  merely  the 

11.  Gifford     ▼.     Wol^men's     Ben.   Societies,  vol.  23,  p.  434. 

Aaa'n,  105  Me.  17,  72  Atl.  680, 17  Ann.      15.  Palmetto  Lodge  v. '  Hubbell,  2 
Cas.  1173.  Strob.  L.  (S.  C.)  457,  49  Am.  Dec. 

12.  Note:  114  A.  S.  B.  29.  See  also  604.  And  see  Mutual  Benefit  Socib- 
ExcHANOBS,  vol.  10,  pp.  1203-1204.      ties,  vol.  19,  p.  1258. 

13.  Miller  v.  Hennepin  County  Med-  16.  Boston  Club  v.  Potter,  212  Mass, 
ical  Soc,  124  Minn.  314,  144  N.  W.  23,  98  N.  £.  614,  Ann.  Cas.  1913C  397 
1091,  50  L.R.A.(N.S.)  579  and  note.       and  note. 

14.  See,  for  instance,  Exohanobs,  17.  Anderson  v.  Amidcm,  114  Minn. 
voL  10,  pp.  1193,  1200,  1203  et  seq.;  202, 130  N.  W.  1002,  Ann.  Cas.  1912B 
Mutual  Bkkbfit  Sooibtibs,  voL  19,  987,  34  L.B.A.(N.S.)   647;  Palmetto 

.  pp.  1223, 1246  et  seq.;  Physicsaks  axd  Lodge  v.  Hubbell,  2  Strob.  L.  (S.  C.) 
SuBOEONS,  vol.  21,  p.  368  (expulooin  457,  ^  Am.  Deo.  604. 
from    medical    societies);    Rblioious 
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« 

status  of  the  member  after  conviotion  p^ding  tbe  time  f(»r  taking 
and  trial  of  the  appeal.^^  If  a  member  abandons  the  assodation  he 
thereby  renounces  his  interest  in  the  property,  and  those  who  remain 
and  succeed -him  are  entitled  to  his  interest.^'  This  is  the  rale  also 
as  to  seceding  or  expelled  members  of  an  association  or  society ;  ** 
and  in  the  case  of  withdrawal  from  m^nbeiship  of  one  who  had 
entered  into  a  commercial  society.  The  rule  obtains,  it  has  been  held, 
even  though  one  announces  that  his  withdrawal  is  only  temporary 
pending  an  adjustment  of  differences,  and  that  he  shall  insist  upon 
his  rights  as  a  member.^  In  reference  to  withdrawal  it  has  been  held 
that  the  privilege  of  withdrawal  secured  to  the  members  of  a  religious 
association  formed  on  the  basis  of  a  community  of  property  cannot 
be  exercised  by  a  personal  representative  after  the  death  of  a  member 
so  as  to  serve  as  the  basis  of  a  claim  for  services  rendered  to  the  society 
by  the  decedent.'  The  subject  of  suspension,  resignation  or  with- 
drawal of  members  of  particular  societies,  or  associations  is  discussed 
at  length  elsewhere  in  this  work.* 

v.  jubismction  and  authobity  op  tkibtmals  ot  socibtibs  and 

Clubs 

14.  Matters  Relating  to  Adadssion,  Discipline  and  EzpuMon  of 
Members. — ^The  decisions  of  any  kind  <A  voluntary  society  or  asso- 
ciation in  admitting  members,  and  in  disciplining,  suspending,  or 
expelling  them,  are  of  a  quasi  judicial  character.  In  such  cases  the 
courts  never  interfere,  except  to  ascertaiii  whether  or  not  the  proceed- 
ing was  pursuant  to  the  rules  jyid  laws  of  the  society,  whether  or  not 
the  proceeding  was  in  good  faith,  and  whether  or  not  there  was  any- 
thing in  the  proiceeding  in  violation  of  the  laws  of  the  land.*  If  it  is 

18.  Com.  v.  Union  League,  135  Pa.  pit  Societies,  vol.  19,  pp.  1240,  1270; 
St  301,  19  Atl.  1030,  20  A.  S.  R.  870,  Relioious  SodETraa,  vol.  23,  p.  433. 
8  LJt.A.  195.  4.  Watson  v.  Jones,  13  Wall.  679, 

19.  Curtiss  v.  Hoyt,  19  Conn.  154,  20  U.  S.  (L.  ed.)  666;  Bouldin  v.  Alex- 
48  Am.  Dec.  149;  Manning  v.  San  ander,  15  Wall.  131,  21  U.  S.  (L.  ed.) 
Antonio  Club,  63  Tex.  166,  51  Am.  69;  Otto  v.  Journeymen  Tailors',  etc., 
Rep.  639.  And  see  Order  of  St.  Bene-  Union,  75  Cal.  308,  17  Pac.  ^7,  7  A. 
diet  V.  Steinhauser,  234  U.  S.  640,  34  8.  R,  156;  Robinson  v.  Templar  Lo^ 
8.  Ct  932,  58  U.  S.  (L.  ed.)  1512,  52  No.  17,  etc.,  117  Cal.  370,  49  Pac.  170, 
L.R.A.(N.S.)  459  (where  the  facts  did  59  A.  8.  R.  193;  ConneUy  v.  Masonic 
not  show  a  termination  of  member-  Mnt  Ben.  Assoc.,  58  Conn.  652,  20  Atl. 
ship).  671,  18  A.  S.  R  296  and  note,  9 
■  20.  Curd  v.  Wallace,  7  Dana  (Ky.)  L.R.A.  428  and  note;  Green  v.  Board 
190,  32  Am.  Dec.  85.  of  Trade,  174  111.  585,  51  N.  E.  599, 

1.  Burt  V.  Oneida  Community,  137  49  L.R.A.  385;  Reno  Lodge  No.  99  v. 
N.  T.  346,  33  N.  E.  MI,  19  L.R.A.  297,  Grand   Lodge,   etc.,   54  Kan.   73,   37 

2.  Schriber  v.  Rapp,  5  Watts  (Pa.)  Pac.  1003,  26  L.R.A.  98;  Allen  v.  Dnf- 
351,  30  Am.  Dec.  327.  fle,  43  Midi.  1,  4  N.  W.  427,  38  Am. 

8.  See,  for  instance.  Mutual  Bxnb-  Rep.  159;  Hembeaa  v.  Great  Camp, 
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• 
found  that  the  procoeding  was  had  fairly,  in  good  faith,  and  pursuant 
to  the  laws  of  the  organization,  and  that  there  was  nothing  in  it  in  vio- 
laiti<Hi  of  the  law  of  the  land,  the  decision  is  conclusive,  like  that  of  a 
judidal  proceeding,"  and  renders  the  case  res  judicata,  and  will  pre- 
clude its  reexamination  on  its  merits  by  a  judicial  court.*  But  if  for 
any  reason  the  decision  of  such  tribunal  is  void,  the  disciplined  mem- 
ber will  be  reinstated  by  the  courts,'  as  where  an  expulsion  was  on  a 
charge  which  did  not  justify  e3q)ulBion  even  if  established;*  where 
the  proceedings  of  the  tribunal  were  not  in  accordance  with  the  char- 
ter and  by-laws  of  the  society,*  or  where  the  suspension  or  expulsion 
was  based  upon  an  illegal  or  iipproper  by-law.^* 

15.  Recourse  to  Civil  Courts  Where  Property  Rights  Involved; 
in  General. — It  is  a  well  established  and  uniform  rule  that  courts  of 
equity  have  no  authority  to  interfere  with  the  action  of  voluntary 
and  unincorporated  associations  where  no  light  of  property  is.  in- 
volved.*^ The  foundation  of  the  jurisdiction  of  a  court  of  equity 
in  a  case  of  expulsion  is  the  right  of  property  of  which  a  member  is 
deprived  by  the  expulsion,  and  that  if  there  is  no  right  of  property 
affected,  a  court  of  equity  can  grant  him  no  relief."  On  the  other 
hand,  courts  will  not  hesitate,  where  property  ri^ts  are  involved,  to 

etc.,  101  Mich.  161,  39  N.  W.  417,  -45  40  LJt-A..  SM;  Sodety  foar  Visitation, 
A.  S.  R.  400,  49  L.B.A.  592;  Balti-  etc.  t.  Com.,  ^  Pa.  St.  125,  91  Am. 
more,  etc,  R.  Co.  v.  Stankord,  56  Ohio  Dec  139;  Com.  v.  Union  League,  135 
St.  224,  46  N.  E.  577,  60  A.  S.  R.  745,  Pa.  St.  301,  19  Atl.  1030,  20  A.  S.  R. 
49  L.R.A.  381 ;  Society  for  Visitation,  870,  8  L.R.A.  195.  And  see  Ex- 
etc  V.  Com.,  52  Pa.  St.  125,  91  Am.  ohahqw,  voL  10,  p.  1204  et  seq.; 
Dec.  139;  Com.  v.  Union  League,  135  Labor,  vol.  16,  p.  424;  Mxitual  Bek- 
Pa.  St.  301,  19  Atl.  1030,  20  A.  S.  R.  efit  Societies,  vol.  19,  p.  1234  et  seq.; 
870,  8  L.E.A.  195;  Pepin  v.  Societe  Religious  Societibs,  vol.  23,  pp.  434, 
St.  Jean  Baptiste,  24  R.  L  650,  54  440  et  seq. 
Atl.  47,  60  L.R.A.  626.  7.  Otto  v.  Journeymen  Tailors',  etc., 

Notes:  69  Am.  Dec.  676;  7  A.  S.  Union,  75  Cal.  308,  17  Pac.  217,  7  A. 
B  164-166;  68  A.  S.  B  860;  49  L.R.A.  S.  R.  166;  State  v.  Geoj^ia  Medical 
353  et  seq.  Soc,  38  Oa.  608,  95  Am.  Dec.  408. 

6.  Connelly  v.   Masonic  Mut.   Ben.       8.  Note:  49  L.B.A.  359. 
Ass'n,  58  Conn.  552,  20  Atl.  671,  18       9.  Ryan  v.  Cudahy,  157  111.  108,  41 
A.  S.  R  296  and  note,  9  L.R.A.  428  N.  E.  760,  48  A.  S.  B.  305,  49  L.R.A. 
and  note;  Mead  v.  Stirling,  62  Conn.  353. 

586,  27  Atl.  591,  23  L.R.A.  227;  Wil-  10.  Huston  v.  Reutlinger,  91  Ky. 
oox  V.  Supreme  Council,  etc.,  210  N.  333,  15  S.  W.  867,  34  A.  S.  R.  225; 
Y.  370, 104  N.  E.  624,  52  L.R.A. (N.S.)  Com.  v.  St.  Patrick's  Ben.  Soc.  2  Bin. 
806.  (Pa.)  441,  4  Am.  Dec  453, 

.     Note:  49  L.B.A.  362.  Note:  68  A.  S.  R.  869. 

6.  Connelly  v.  Masonic  Mut.  Ben.  11.  Keams  v.  Howley,  188  Pa.  St. 
Ass'n,  58  Conn.  552,  20  Atl.  671,  18  116,  41  Atl.  273,  68  A.  S.  R.  852  and 
A.  S.  R.  296,  9  L.R.A.  428  and  mote;  aote,  42  L.BA.  235. 
Shinksy  v.  Tracey,  226  Mass.  21,  114  Notes:  7  A.  S.  R.  166  et  seq.;  68  A. 
N.  E..  957,  L.R.A.1917C  1053;  Um-  S.  R.  870  et  aeq. 
beau  v.  Great  Cunp,  etc,  101  Micb.  12.  Notes:  7  A.  S.  R.  163  et  seq.; 
161,  69;  N..  W^  417,  45  A.  S.  R.  400,  68  A.  S.  R.  991^  864;  49  J'-R-A.  384. 
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entertain  juiisdiotioci,  and  afford  relief.^*  There  is  a  conflict  of  au- 
th<»ity  as  to  whether  sooietiee.  or  clube  can  bind  their  members  by 
provisions  that  they  shall  not  resort  to  the  couxte  to  protect  their 
interests  but  riiall  refer  all  matters  in  dispute  to  the  tribunals  within 
tile  organization,  whose  decisions  shall  be  final  and  .conclusive,  and 
it  is  generally  held  that  they  cannot  entirely  prohibit  their  members 
from  instituting  civil  suits  to  protect  and  enforce  their  contractual 
and  property  rights.  This  question  is  discussed  at  length  elsewhere 
in  this  work.^*  Under  the  general  rule,  if  the  rights  of  a  member  of 
an  ordinary  dub  association,  involving  some  peeuniaiy  interest,  have 
been  disturbed  by  the  pommittee  of  the  club,  he  is  entitled  to  ask  a 
court  of  chancery  whether  the  rules  of  the  club  have  been  observed, 
whether  anything  has  been  done  which  is  contrary  to  natural  justice, 
and  whether  the  decision  complained  of  was  rendered  after  notice 
and  according  to  the  law  of  the  association,  and  in  good  faith.^*  And 
the  requirements  of  the  general  rule  as  to  some  pecuniary  interest 
are  met  if  a  member  in  good  standing  has  only  such  interest  as  ia 
attached  to  his  right  as  a  member  in  good  standing  to  participate  in 
the  benefit  fund  of  the  association.  However,  the  interest  of  a  mem- 
bel*  in  the  property  of  an  association,  when  merely  incidental  to  hit 
membership,  will  not  prevent  his  expulsion  if  his  right  of  member- 
ship has  been  foirfeited,  nor  will  it  give  the  courts  any  right  to  prevent' 
the  investigation  of  the  charge  i^unst  him,  or  to  defertoine  its  suffi- 
ciency.^*  When  the  civil  courts  take  jorisdietioa  for  the  purpose  of 
protecting  property  rights  of  members  of  unincorporated  associations, 
they  will  follow  and  enforce,  so  far  as  applicable,  the  rules  applying 
to  incorporated  bodies  of  the  same  character.^'  In  a  case  where  the 
right  of  property  in  the  civil  court  is  d^)endfflttt  upon  some  question 
over  which  the  association  has  jurisdiction,  the  decision  of  the  high- 
est tribunal  of  the  organization  with  reference  to  it  will,  where  it  has 
proceeded  regularly  and  in  conformity  with  its  laws,  be  accepted  both 
by  courts  of  equity  and  courts  of  law  as  conclusive  upon  the  question 
of  property  involved.** 

16.  Duty  to  Exhaust  Remedies  within  Organization. — ^It  is  a  well 
settied  rule  that  the  courts  will  not  interfere  at  the  instance  of  aa 

18.  Ryan  v.  Cudahy,  157  lU.  108,  vol.  19,  p.  1231  et  seq. 

41 N.  B.  760, 48  A.  S.  B.  305  and  note,  16.  Note:  68  A.  S.  B.  861. 

49   L.B.A.   353   and  note;    Supreme  16.  Lawson  v.  Hewell,  118  Cal.  613, 

Lodge,  etc  v.  Baymond,  57  Kan.  647,  50  Pac.  763,  49  L.R.A.  400. 

47  Pae.  533,  49  L.R.A.  373.  17.  Otto    v.    Journeymen    Tailors^ 

Notes:  68  A.  S.  B.  857;  49  L.B.A.  etc..  Union,  75  Cal.  308, 17  Pae.  217,  7 

395.  A.  S.B.  156;  Ryan  V.  Cndahy,  157  111. 

And  Bee  Exohakgks,  vol.  10,  p.  1205  108,  41  N.  E.  760,  48  A.  S.  B.  305, 

et  seq. ;  Mutual  Bkkbbtt  Socibtibs,  49  L.R.A.  353. 

vol.  19,  p.   1224  et  seq.;  Religious  18.  Notes:   68'  A.   S.   O.   871;   49 

SociiiTiM,  vol.  23,  p.  499  et  seq.  L.R.A.  890. 

14.  See  Mutual  Bssmnr  Sooistiks, 
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aggrieved  member  of  an  association  until  he  has  exhausted  all  the 
remedies  afforded  him  by  the  constitution  or  by-laws  of  the  associa- 
tion, or  shows  a  good  excuse  for  not  having  done  so.**  And  this 
rule  has  been  applied  even  where  property  rights  are  involved.** 
Accordingly,  where  a  right  of  appeal  is  given  to  a  tribunal  provided 
by  the  society,  the  members  must  pursue  that  remedy,*  unless  the 
provisions  for  appeals  within  the  organization  are  unreasonable 
or  inadequate.*  There  is  some  conflict  of  authority  as  to  whether 
the  rule  requiring  the  remedies  within  the  order  to  be  exhausted  as  a 
condition  of  applying  to  the  civil  courts  for  restoration  to  member- 
ship applies  where  the  expulsion  or  suspension  was  not  merely  irreg- 
ular and  invalid,  but  absolutely  void,  because  beyond  the  jurisdiction 
of  the  tribunal  of  the  association,  or  for  an  unauthorized  cause.'  In 
general,  the  expulsion  or  suspension  of  a  member  of  a  mutual  bene- 
fit society  is  not  conclusive  upon  the  civil  courts,  if  the  tribunal 
of  the  association  by  which  it  was  pronounced  exceeded  its  jiuis- 
diction.'  In  a  case  where  it  is  sought  to  recover  damages  for  caus- 
ing the  wrongful  expulsion  of  the  plaintiff  irtsn  a  sodety,  the 
prevailing  rule  is  that  the  action  may  be  maintained  without  first  ex- 
hausting the  remedy  by  appeal  to  the  tribunals  of  the  society.'  How- 
ever, some  courts  have  held  that  even  in  a  suit  for  damages  by  a  per- 
son unlawfully  expelled  from  a  society  or  order,  of  which  he  is  a 
member,  such  person  must  first  exhaust  his  remedies  in  the  avdiN.* 

19.  Robinson  v.  Templar  Lodge  No.  26  LJl.A.  08. 

17,  etc.,  117  Cal.  370,  49  Pac.  170,  59  Note:  49  L.R.A.  384. 

A  S.  R.  193  and  note;  Mead  v.  Stir-  2.  Weias  v.  Musical  Mut.  Protective 

ling,  62  Conn.  586,  27  Atl.  591,  23  Union,  189  Pa.  St.  466,  42  Atl.  118, 

L.R.A.  227;  Reno  Lodge,  etc.  v.  Grand  69  A.  S.  R.  820. 

Lodge,  etc.,  54  Kan.  73,  37  Pac.  1003,  Note:  52  L.R.A.(N.S.)  817. 

26  L.R.A.  98;  Suprfflne  Lodge,  etc.  v.  And  see  Mutual  Bevkbtt  Societies, 

Raymond,  67  Kan.  647,  47  Pac.  621,  vol.  19,  p.  1228  et  seq. 

49   L.R.A.   373 ;    Independent    Order,  3.  Independent  Order,  etc.  v.  Wilkes, 

etc.  V.  Wilkes,  98  Miss.  179,  53  So.  98  Miss.  179,  53  So.  493,  52  L.R.A. 

493,  52  L.R.A.(N.S.)    817  and  note;  (N.S.)  817  and  note. 

Baltimore,  etc.,  R.  Co.  v.  Stankard,  56  4.  Wilcox  v.  Supreme  Council,  etc., 

Ohio  St.  224,  46  N.  E.  677,  60  A.  S.  210  N.  Y.  370, 104  N.  E.  624,  62  L.R.A. 

R.  745,  49  L.R.A.  381.  (N.S.)  806  and  note. 

Notes:    7   A.   S.   R.   165,   167;   49  Note :  49  L.R.A.  368. 

L.R.A  379.  6.  Independent  Order,  etc.  v.  Wilkes, 

See  supra,  par.  39,  as  to  the  rule  98  Miss.  179,  53  So.  493,  52  L.R.A. 

where  the  proceeding  is  to  establish  a  (N.S.)  817  and  note;  St.  Louis,  ete., 

demand  or  claim  for  ben^ts.  And  see  R.  Co.  v.  Thompson,  102  Tex.  89,  113 

Mutual  Bbnmtt  Soothtibs,  vol.  19,  p.  S.  W.  144, 19  Ann.  Cas.  1250. 

1226  et  seq.  6.  Lavalle  v.  Sodete  St.  Jean  Bap- 

20.  Note:  68  A.  S.  R.  870.  tiste,  17  R.  L  680,  24  Atl.  467,  16 
1.  Reno  Lodge  No.  99,  etc.  v.  Grand  L.B.A  392. 

Lodge,  ete.,  54  Kan.  73,  37  Pac  1003,      Note:  52  L.RJL(N.S.)  817  et  seq 
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17.  Rdnstatemtnt;  RMovery  «f  Damages  Ux  Wtoaghil  Ezpol- 
sion. — ^The  expulsion  or  suspension  of  a  member  of  a  society  or  club, 
if  for  a  cause  wiihin  the  juiisdietion  of  tiie  tribunal  of  the  society 
by  which  it  was  pronounced,  and  the  result  of  a  trial  fairly  conducted 
in  accordance  with  the  laws  of  the  society,  is  conclusive  on  the  merits 
and  binding  on  the  civil  courts,  whether  the  action  or  proceeding  in 
the  civil  court  is  for  restoration  to  membenbip  ae  damages  for  ex- 
pulsion. If,  however,  a  member  has  been  wrongfully  expelled  and 
his  contractual  or  property  rights  are  thereby  impaired  he  is  entitled 
to  be  reinstated  by  the  courts.'  Though  in  some  instances  restoration 
to  membership  is  effected  by  enjoining  the  organization  from  denying 
to  the  member  the  ri^ts  and  privil^es  incident  liiereto,  it  ia  gener- 
ally held  that  a  writ  of  mandamus  to  compd  reinstatement  is  the 
appropriate  remedy  in  the  case  of  incorporated  a;s80ciation8.B  In 
some  jurisdictions  the  right  to  mandamus  in  the  case  of  an  unin- 
corporated association  is  denied,  and  it  is  held  that  the  only  remedy 
of  one  unlawfully  expelled  is  by  a  resort  to  equity.*  In  others,  how- 
ever, a  writ  of  mandamus  will  issue  even  in  ihe  case  of  unincorpo- 
rated associations.*'  A  return  to  mandamus  to  reinstate  an  expelled 
member  of  an  association  must  set  forth  distinctly  and  certainly,  not 
argumentatively,  inferentially,  or  evasively,  all  the  facts  essential  to 
the  ccmviction  of  the  relator,  both  as  to  tilie  cause  and  the  mode  of 
proceeding.**  And  where  it  appears  therefrom  that  the  proceedings 
of  expnkion  were  regular  and  conducted  in  good  faith,  that  the 
accused  was  accorded  a  full  and  fair  hearing  or  that  he  was  given  a 
fair  opportunity  to  be  heard,  and  that  a  proper  judgment  was  entered 
on  the  facts,  and  the  whole  proceeding  is  stat^  with  substantial  ac- 
curacy, although  absolutely  technical  accuracy  of  statement  is  lack- 
ing, it  will  be  sufficient.*'  As  to  the  right  of  one  wrongfully  ex- 
pelled from  a  society  or  order  to  bring  a  civil  suit  for  the  recovery 
of  damages,  the  auljiorities  are  in  conflict,  the  courts  of  some  juris- 

7.  See  snpra,  par.  14.  And  see  Mu-  Ann.  Cas.  1914B  88  and  note ;  Society 
TDAii  Bbitxitf  Sooibtiks,  vol.  19,  p.  for  Visitation  of  Sii^,  ete.  v.  Com.,  52 
1253  et  seq.  Pa.  St.  125,  91  Am.  Dec.  139;  MeClin- 

8.  See  Mandamus,  vol.  18,  pp.  174-  tock  v.  Young  Republicans,  210  P«. 
178;  Mutual  Bbnepit  Societies,  vol.  St.  115,  59  Atl.  691, 105  A.  S.  R.  784, 
19,  p.  1254  et  seq.  68  L.R.A.  459.    And  see  MAin>AKUs, 

9.  Schumacker  v.  Sumner  Telephone  vol.  18,  pp.  144, 145;  Mutual  Bekeftc 
Co.,  161  la.  326, 142  N.  W.  1034,  Ann.  Societies,  vol.  19,  p.  1254  et  seq. 
Cas.  1916A  201;  Doyle  v.  Burke,  29  11.  Society  for  Visitation  of  Sick, 
R.  I.  123,  69  Atl.  362,  16  Ann.  Cas.  etc.  v.  Com.,  52  Pa.  St.  125,  91  Am. 
1245.  Dec.  189. 

10.  Labiff  V.  St.  Joseph's  Total  Ab-  12.  Com.  v.  Union  Leagne,  135  Pa. 
stirience,  etc,  Soc,  76  Conn.  648,  57  St.  301,  19  Atl.  1030,  20  A.  S.  R.  870, 
Atl.  692,  100  A.  S.  R.  1012,  65  L.R.A.  8  L.R.A.  195  and  note;  Pepin  v.  Societe 
92;  State  v.  Georgia  Medical  Soc.,  38  St.  Jean  Baptiste,  24  B.  I.  550,  54  AtL 
Ga.  608,  95  Am.  Dec.  408;   State  v.  47,  60  L.R.A.  920. 

Cook,  119  Minn.  407,  138  N.  W.  432, 
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dictioiis  holding  thai,  even  in  sueh  a  suit  the  remedies  within  the 
organization  must  first  be  exhausted.^'  The  apparent  weight  of  au- 
thority, however,  is  to  tlie  effect  that  a  member  wrongfully  expelled 
may  abandon  all  claims  to  reinstatem^it,  and  resort  to  an  action  for 
damages  for  the  injury  inflicted  upon  him  by  the  expulsion,^*  and 
it  has  frequently  been  held  that  where  the  wrongful  acts  are  of  a 
wanton  or  oppressive  character  the  relief  awarded  may  include  both 
actual  and  exemplary  damages.^' 

18.  Procedure  before  Association  Tribunals  or  OfBlcers;  Estoppel 
to  Deny  Jurisdiction. — ^The  course  of  procedure  in  hearings  before  the 
tribunals  or  officers  of  societies  or  clubs  is  usually  prescribed  by  the 
rules  or  by-laws  of  the  organization  itself,  and  is  ordinarily  of  an 
informal  nature. *•  An  accusation  in  writing  is  not  usually  deemed 
essential  before  a  member  is  expelled  from  an  association,  if  he  is 
given  full  and  explicit  information  of  the  wrongdoing  charged 
against  him.  It  is  not  necessary  that  a  hearing  for  the  expulsion  of 
a  member  from  an  association  be  conducted  with  the  formalities 
attendant  upon  court  proceedings,  nor  need  the  ordinary  rules  of 
evidence  be  observed  at  such  hearing.^'  As  to  the  right  to  be  heard 
through  counsel,  it  has  been  held  that  a  by-law  of  an  association  is 
not  made  unreasonable  or  against  public  policy  by  the  fact  tiiat  it 
deprives  members  on  trial  before  the  directors  for  vic^ation  of  its 
rules  of  the  aid  of  professional  counsd.^^  As  a  general  rule  a  volun- 
tary association  cannot  exercise  its  power  of  expulsion  without  notice 
to  the  person  cheiged,  or  without  giving  him  an  opportunity  to  be 
heard ;  ^"  and  so  manifestiy  just  is  the  rule,  it  has  been  held  that  reft- 

1 

13.  Independent  Order,  ot«s.  v.  Thompson,  102  Tex.  S9, 113  S.  W.  144,, 
Wilkes,  98  Miss.  179,  53  So.  493,  52  19  Ann.  Cos.  1250;  Boutwell  v.  Marr, 
L.R.A.(N.S.)  817;  Lavalle  v.  Soeiete  71  Vt.  1,  42  Atl.  607,  76  A.  S.  R.  746, 
St.  Jean  Baptiste,  17  R.  I.  680,  24  Atl.  43  L.R.A.  803;  Gatzow  v.  Buehing,  106  . 
467,  16  L.R.A.  392.  And  see  snpra.  Wis.  1,  81  N.  W.  1003,  80  A.  8.  R.  17, 
par.  16.  49  L.RA.  475. 

14.  Lahiff  v.  St.  Joseph's  Total  Ab-  16.  As  to  the  procedure  in  particu- 
'stinence,  etc.,  Soc.,  76  Conn.  648,  67  lar  associations  or  societies,  see  Ex- 
Atl.  692,  100  A.  S.  R.  1012,  65  L.R.A.  changes,  vol.  10,  p.  1205  et  seq.;  Mu- 
92;  Shindcy  v.  Tracey,  226  Mass.  21,  tual  Benbpit  Socibties,  vol.  19,  pp. 
114  N.  B.  957,  L.R.A.1917C  1053;  In-  1241,  1249;  Reugious  Societibs,.  vol. 
dependent  Order,  etc.  v.  Wilkes,   98  23,  p.  442. 

Miss.  179,  53  So.  493,  52  L.R.A.(N.S.)  17.  Harris  v.  Aiken,  76  Kan.  516, 

817;  Brennan  v.  United  Hatters,  etc.,  92  Pac.  537,  123  A.  S.  R.  149. 

,73  N.  J.  L.  729,  66  AtL  165, 118  A.  S.  18.  Green  v.  Board  of  Trade.  174  111. 

H.   727,  9  Ann.   Gas.  698,  9  L.R.A,  585,  51  N.  E.  599,  49  L.R.A.  365. 

(N.S.)  254.     And  see  Labor,  vol.  16,  19.  Grand  Grove,  etc.  v.  Garibaldi 

p.  424  et  seq.;  Mutual  Benefit  SociB-  Grove  No.  71,  130  Cal.  116,  62  Pac. 

TIBS,  vol.  19,  p.  1252  et  seq.  426,  80  A.  S.  R.  80;  Jones  v.  State.  28 

16.  Sehneider  v.  Local  Union  No.  60,  Neb.  495,  44  N.  W.  658,  7  L.R.A.  325; 

etc,  116  La.  270,  40  So.  700,  114  A.  Wachtel  v.  Noah  Widows,  etc.,  Soc., 

S.  R.  549,  7  Ann.  Cas.  868,  5  L.R.A.  84  N.  Y.  28,  38  Am.  Rep.  478;  Wilcox 

(N.S.)  891;  St.  Louis,  etc.,  R.  Co.  v.  v.  SuiHreme  Council  Royal  Arcanum, 
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sonable  notice  of  the  time,  place,  and  object  of  a  meeting  ctJIed  to 
consider  and  decide  upon  an  expulsion  must  be  given,  regardless  of 
whether  the  by-laws  of  the  body  require  such  notice.**  It  has,  how- 
ever, been  held  in  several  instances  that  notice  is  not  necessary  if,  as 
a  matter  of  fact,  the  member  actually  appears  and  defends  himself 
before  the  committee  or  officer  conducting  the  investigation.*  Vol- 
untary submission  by  a  member  of  an  association  or  club  to  a  trial 
of  a  dispute  by  a  committee  under  rules  of  the  organization  estops  him 
from  denying  the  jurisdiction  of  ihe  committee,  either  in  respect  to 
person  or  subject  matter.* 

VI.  LUBILITIES 

19.  Authority  to  Contract  Generally.— Associations,  like  all  other 
bodies,  whether  corporate  or  unincorporated,  must  act  through  natural 
persons.  The  question  often  arises  as  to  the  authority  of  an  officer, 
committee  or  member  of  an  association  to  bind  the  organization,  and 
this  question  must  be  determined  by  taking  into  consideration  all 
the  factors  bearing  upon  it  whether  these  be  found  in  the  laws  gov- 
erning unincorporated  associations,  or  in  the  constitution.  Ordi- 
narily, a  member  of  ^n  unincorporated  association  has  no  general 
authority  by  virtue  of  his  membership  to  bind  it  by  his  contracts.' 
Sudi  authority  must  be  expressly  given  to  a  member  or  officer,  or 
implied  from  the  character  of  service  he  is  to  perfcom  or  from  the 
office  he  holds.*    Authority  to  create  an  individual  liatnlity  of  the 

210  N.  Y.  370, 104  N.  E.  624,  52  L.R.A.  tiste,  24  B.  1. 550, 54  AtL  47, 60  L.B.A. 

(N.S.)    806;   Weiss  v.  Musical   MuL   626. 

Protective  Union,  189  Pa.  St.  446,  42       Notes:  114  A.  S.  E.  27;  49  L.E.A. 

Atl.  118,  69  A.  S.  R.  420:  Pepin  v.  371. 

Societe  St.  Jean  Baptiate,  24  R.  I.  550,       2.  Ryan  v.  Cudahy,  157  HI.  108,  41 

64  Atl.  47,  60  L.R.A.  626;  State  v.  N.  E.  760,  48  A.  S.  R.  805,  49  L.R.A. 

Seattle  Baseball  Ass'n,  61  Wash.  79,  353. 

Ill  Pac  1055,  31  L.R.A.(N.S.)  512.        8.  McConneU  v.  Denver,  35  Cal.  365, 

Notes:  7  A.  8.  R.  167;  59  A.  S.  R.  95  Am.  Dec.  107;  Spotswood  v.-  Morris, 
202;  114  A.  S.  R.  27;  40  L.R.A.  363.   12  Idaho  360,  85  Pac.  1094,  6  L.R.A. 

Ajjd  see  Exchawges,  vol.  10,  p.  1204  (N.S.)  665;  Skinner  v.  Dayton,  19 
et  seq.;  MurUAii  Bei7bfit  Socisties,  Johns.  (N.  Y.)  513,  10  Am.  Dec.  286. 
vol.  19,  pp.  1241, 1249.  Note:  7  A.  S.  R.  161. 

20.  State  ▼.  Seattle  Baseball  Ass'n,  ■  As  to  Die  application  of  this  mie  to 
61  Wash.  79,  111  Pac.  1055,  31  L.R.  A.  membeis  of  joint  stock  associations,  see 
(N.S.)  512.  But  see  Manning  v.  San  Pabtnibship,  vol.  20,  p.  1076. 
Antonio  Club,  63  Tex.  166,  51  Am.  4.  McConnell  v.  Denver,  35  Cal.  365, 
Rep.  639,  to  the  effect  Uiat  where  the  95  Am.  Dee.  107;  Cherry  v.  Chicago, 
by-laws  of  an  incorporated  social  club  etc.,  R.  Co.,  191  Mo.  489,  90  S.  W.  381, 
did  not  call  for  notice,  the  courts  could  109  A.  S.  R.  830,  2  L.R. A. (N.S.)  695; 
give  him  no  relief  where  he  was  ex-  Sheehy  v.  Blake,  77  Wis.  394,  46  N. 
polled  without  notice.  W.  537,  9  L.R.A.  564.    As  to  the  con- 

1.  Pepin  V.  Soeiete  St.  Jean  Bap-  tractual  powers  and  liabilities  of  re- 

63 


Digitized  by 


Google 


§  20  SOCI£TI£S  ANP  CLUB6  26  R.  C.  L. 

members  of  an  association  formed  for  moral,  benevolent,  social  or 
political  purposes  will  not  be  presumed  or  implied  from,  the  existence 
of  a  general  power  to  attend  to  or  transact  the  businees  or  promote 
the  objects  for  which  the  association  was  formed,  except  where  the 
debt  contracted  is  necessary  for  its  preservation.'  If,  however,  the 
other  members  assent  to  the  contract  or  ratify  or  adopt  it,  tiiey 
are  bound ;  •  and  in  such  case  they  will  be  compelled  to  contrib- 
ute ratably  to  any  damages  that  may  have  been  recovered  at  law  on 
such  contract  against  the  member  executing  it' 

20.  Personal  Liability  of  Members  on  Contracts  by  or  in  Behalf 
of  Association. — ^It  is  the  well  settled  general  rule  that  individual 
members  of  an  unincorporated  association  are  liable  for  contracts 
made  in  the  name  of  the  association  and  are  responsible  for  all  in- 
debtedness incurred  in  the  business  for  which  it  was  organized,  with- 
out regard  to  the  question  whether  they  so  intended,  or  so  understood 
the  law,  and  even  if  the  other  party  contracted  in  form  with  the 
association,  and  was  ignorant  of  the  names  of  the  members  composing 
it.*  Such  members  do  not  acqioire  any  immunity  from  theii:  liabil- 
ity by  force  of  statutes  providing  that  any  number  of  persons  asso- 
ciated and  known  by  some  distinguishing  name  may  sue  and  be  sued, 
.plead  and  be  impleaded,  by  such  name,  and  that  the  individual 
property  of  the  members  shidl  not  be  liable  to  attachment  or  levy  of 
execution  in  a  suit  brought  against  the  association*  There  are,  how- 
ever, a  number  of  decisions  to  the  effect  that  associations  and  clubs, 
the  objects  of  which  are  social  or  political,  and  not  for  purposes  of 
laiade  or  profit,  are  not  partnerships,  and  pecuniary  liability  can  be 
fastened  on  the  individual  members  of  such  associations  only  by 
reastm  of  the  acts  of  such  individuals  or  of  their  agents;  and  the 
agency  must  be  made  out — ^none  is  implied  from  the  mere  fact  of 

ligious  Bodeties,  see  RELiOions  Sooib-  phy,  58  Conn.  294,  20  Atl.  467,  8 
TIES,  vol.  23,  p.  458.  L.R.A.   113;   Bennett  v,  Lathrop,  71 

6.  McCabe  v.  Goodfellow,  133  N.  Y.  Conn.  613,  42  Atl.  634,  71  A.  S.  R. 
89,  30  N.  E.  728, 17  L.R.A.  204.  As  to  222  and  note;  Lynch  v.  Postlethwait«, 
individual  liability  of  memben,  see  in-  7  Mart.  0.  S.  (La.)  69,  12  Am.  Dee. 
fra,  par.  20.  495  and  note;  Evans  v.  Lilly,  95  Miss. 

6.  Bond  V.  Aitkin,  6  Watts  &  8.  68,  48  So.  612,  21  Ann.  Cas.  1087  and 
(Pa.)  165,  40  Am.  Dec.  550.  As  to  note;  Heath  v.  Goslin,  80  Mo.  310,  50 
tiie  application  of  this  rule  in  the  case  Am.  Rep.  505;  Skinner  y.  Dayton,  10 
of  partnerships,  see  Fabtnershif,  vol..  Johns.  (N.  Y.)  513,  10  Am.  Dec.  286; 
20,  p.  888  et  seq.  McCabe  v.  Goodf eUow,  133  N.  Y.  89, 

7.  Skinner  v.  Dayton,  19  Johns.  (N.  30  N.  E.  728,  17  L  Jl.A.  204;  Babb  v. 
Y.)  613, 10  Am.  Dec.  286.  Reed,  5  Rawle  (Pa.)  151,  28  Am.  Dec. 

8.  Little  Rock  Furniture  Mfg.  Co.  650;  Sheehy  v.  Blake,  77  Wis.  394,  46 
v.  Kavanaugh,  111  Ark.  575,  164  S.  N.  W.  537,  9  L.R.A.  564. 

W.  289,  Ann.  Cas.  1916A  848,  51  9.  Davison  v.  Holden,  55  Conn.  103, 
L.R.A.(N.S.)  406  and  note;  Davison  10  Atl.  515,  3  A.  S.  R.  40;  Lawler  v. 
V.  Holden,  55  Conn.  103,  10  Atl.  515,  Murphy,  58  Conn.  294,  20  AtL  457,  8 
3  A.  S.  R.  40  and  note;  Lawler  v.  Mur-  L.RA.  113. 
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aas6ciftti6n.**    Only  these  members  of  such  societies  as  au'tborize  or 
ratify  the  transaction  are  liable  on  its  contract.** 

21.  Liability  of  OfBcers  and  Committees. — ^Under  the  rule  estab- 
lished by  many  authorities,  although  a  party  may  be  a  mere  agent,  and 
known  to  be  such,  yet  if  ho  contracts  in  his  own  name,  or  in  his  name 
as  agent,  when  his  principal  is  incapable  of  contracting,  or  is  irrespon- 
sible, the  law  presumes  that  he  intended  to  bind  himself.**  In  accord- 
ance with  this  rule  it  has  often  been  held  that  persons  or  committees 
contracting  in  the  name  of  an  association  which  is  unincorporated  are 
personally  liable.**  On  the  other  hand,  in  the  absence  of  a  personal 
promise  or  covenant,  one  signing  a  contract,  who  therein  represents 
himself  to  be  the  agent  of  an  association  as  a  disclosed  and  known 
principal,  or  who  assumes  to  contract  for  such  principal  only,  cannot 
be  held  personally  liable  upon  the  covenants  contained  in  such  con- 
tract.** Of  course,  in  a  case  where  officers  or  a  body  of  officers  are  held 
liable,  there  may  yet  remain  to  them  a  right  to  indemnity  from  the 
society  or  association.  And  so,  it  has  been  held  that  trustees  of  a  club 
who  have  incurred  liability  under  onerous  covenants  contained  in  a 
lease,  accepted  by  them  on  its  behalf,  are  entitled  to  indemnity  out  of 
any  property  of  the  club  to  which  their  lien  as  trustees  extends.  How- 
ever, its  members  are  not,  by  reason  only  of  being  cestuis  que  trust, 
personally  liable  to  indemnify  the  trustees,  where  there  is  no  rule 
imposing  such  liability.**  Aside  from  a  civil  liability,  officers  may, 
at  times,  be  subjected  to  a  criminal  liability  for  an  offense  within  n 
club  or  society.  For  instance,  where  a  social  club  is  not  authorized 
by  law  to  sell  intoxicating  liquors  to  its  members,  the  manager  or 

10.  Schumaclier    v.    Sumner    Tele-  Trevett,  20  Me.  462,  37  Am.  Dec.  68; 

phone  Co..  161  la.  326, 142  N.  W.  1034,  McCartee  v.  Chambei-s,  6  Wend.   (N. 

Ann.  Cas.  1916A  201;  MeCabe  v.  Good-  Y.)  649,  22  Am.-  Dee.  -WB;  Prcdendall 

fellow,  133  N.  T.  89,  30  N.  E.  728,  17  v.  Tavlor,  23  Wis.  538,  99  Am.  Dec. 

L.R.A.  204.  203. 

Note:  21  Ann.  Cas.  1090.  No!e:  51  L.R.A.<N.S.)  406  et  seq. 

And  see  supra,  par.  3.     As  to  the       As  to  the  linliility  <>f  trnste'-s  of  vol- 

personal   liability  of  members  of  re-  iintai'^-  rplicioiw  associations,  soe  Re- 

ligious  societies,  see  RELioroTS  Socra-   lioious  Societirs,  vol.  23,  p.  439. 

TIES,  vol.  23,  p.  431.  14.  r^iule  Rock  Furniture  Mfg.  Co- 

ll. Notes:  21  Ann.  Cas.  1090;  Ann.   v.  Kavanaugh,  111  Ark.  575,  1C4  S. 

Cas.  1!)16A  854.  W.    '289.    Aun.    Cas.    1916A    S48.  51 

12.  l.ittle  Rock  Furnitm-e  Mffr.  Co.  L.K.A.fN.S.)  406  and  note;  Whitford 
v.  Kavanaugli,  111  AH:.  575.  164  S.  r.  J.uidlcr.  94  N.  Y.  145,  46  Am.  Rep. 
W.  289,  Ann.  Cas.  IdtOA  848.  51  131;  C'lieenv  v.  Clark,  3  Vt.  431,  23 
L.R.A.(N.S.)  406;  Lewis  v.  Tilt  On,  64  Am.  Dec.  2i9. 

la.  220.  19  N.  W.  Oil,  52  Am.  Rep.  15.  Wise  v.  Perpetual  Trustee  Co., 

436.    And  see  Principal  and  Agent,  [1903]  A.  C.  139,  72  L.  J.  P.  C.  31, 

vol.  21,  p.  847.  51  W.  R.  241,  87  L.  T.  N.  S.  569,  10 

13.  Lewis  v.  Tilton,  64  la.  220,  19  Times  L.  Rep.  125,  5  British  Rnl.  Cas. 
N.  W.  QU,  52  Am.  Rep.  42(6;  Chick  v.  752  and  note. 

R.  C.  L.  Vol.  XXV.— 5.  85 
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steward  of  the  club,  who  on  behalf  of  the  club  sells  the  liquors,  is 
criminally  liable  for  making  the  sale.** 

22.  Liability  for  Negligent  and  Tortious  Acts  Generally. — Corpo- 
rations called  into  being  by  the  voluntary  action  of  the  individual? 
forming  them  for  their  own  advantage,  convenience,  or  pleasure,  and 
which  are  but  aggregations  of  natural  persons  associated  together 
by  their  free  consent  for  the  better  accomplishment  of  their  purposes, 
are  bound  to  the  same  care  in  the  use  of  their  property  and  conduct 
of  their  affairs,  to  avoid  injury  to  others,  as  natural  persons;  and  a 
disregard  or  neglect  of  that  duty  involves  a  like  liability.  Under 
this  rule,  agricultural  societies  as  corporations  aggregate,  not  quasi 
corporations,  are  responsible  for  personal  injuries  sustained  by  rea- 
son of  their  failure  to  use  ordinary  care  in  the  erection  and  main- 
taining of  buildings  fit  for  the  purposes  of  their  organization.*'  And 
such  a  society  where  incorporated,  conformably  to  the  rule  govern- 
ing corporations-  generally,  is  charged  with  the  duty  to  render  rea- 
sonably safe  to  all  persons  lawfully  in  attendance  the  place  in  which 
it  holds  its  public  exhibitions.**  It  has  been  held  that  a  student  asso- 
ciation of  a  university,  which  erects  through  one  of  its  directors  a 
stand  upon  the  athletic  field  to  accommodate  patrons  of  athletic  ex- 
hibitions given  thereon,  is  liable  for  injuries  to  a  patron  through  the 
collapse  of  the  stand  due  to  its  negligent  constniction.  And  this  i.s 
said  to  be  the  rule  although  such  stand  could  not  have  been  con- 
structed without  consent  of  the  authorities  of  the  university,  and 
although  the  director  who  supervised  its  erection  was  employed  and 
paid  by  the  university  as  adviser  of  the  athletic  policy  of  the  associa- 
tion.*" There  is,  however,  some  authority  opposed  to  this.'"  As  an 
lussociation  may  be  liable  for  negligence,  so,  too,  it  may  under  certain 
circumstances  be  held  responsible  for  wrongs  of  a  more  positive  char- 
acter. Since  an  association  or  union  cannot  justify  acts  of  an  un- 
lawful nature  by  any  agreement  which  may  be  entered  into  by  the 
members,  it  is  a  rule  that  if  a  person  is  injured  in  his  business  by  the 
withdrawal  of  patronage  through  the  united  action  of  an  association, 
he  is  entitled  to  redress,  where  the  concert  of  action  was  procured  by 
coercive  measures,  such  as  the  imposition  of  fines  and  penalties,  not- 
withstanding the  voluntary  acceptance,  by  members,  of  by-laws  pro- 
viding for  the  imposition  of  coercive  fines.*    The  Uability  of  a  frater- 

16.  Mohrman  v.  State,  105  Ga.  709,  6  A.  S.  R.  114.    And  see  AGRicniiTURE. 
32  S.  E.  143.  70  A.  S.  R.  74,  43  L.R.A.  vol.  1,  p.  786  et  seq. 

398.  19.  Seott  v.  University  of  Michigan 

Note:  Ann.  Cas.  1916D  931.  Athletic  Ass'n,  152  Mich.  684,  116  N. 

17.  Dunn  v.  Brown  County  Agricul-  W.  624,  125  A.  S.  R.  423.  15  Ann. 
tural  See,  46  Ohio  St.  93,  18  N.  E.  Cas.  515, 17  L  R.A.(N.S.)  234. 

496, 15  A.  S.  R.  556  and  note,  1  L.R.A.  20.  Note:  15  Ann.  Cas.  517. 

754.  1.  Boutwell  v.  Marr,  71  Vt.  1,  42 

18.  Selinas  v.  Vermont  State  Agri-  Atl.  607,  76  A.  S.  R.  746,  43  LR.A. 
cultural  See.,  60  Vt.  249,  15  Atl.  117.  803.    And  see  CoKSPmACT,  vol.  6,  p. 
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nal  order,  aeeodatiou,  secret  society,  or  an  order  of  like  nature,  for 
injuries  sustained  by  an  applicant  for  membership  in  such  society 
during  the  ceremony  of  initiation  is  discussed  elsewhere  in  this  work.* 
Where  it  is  sought  to  charge  an  association  with  liability  for  the 
wrongful  or  tortious  acts  of  a  person,  the  rule  is  that  such  liability 
cannot  be  asserted  where  such  person  is  not  under  the  control  of  the 
association,  or  subject  at  the  very  time  to  its  right  to  control  his  acts.* 

23.  Civil  Liability  of  Members  or  Officers  for  Wrongs, — It  has  been 
held  that  a  member  of  an  organization  for  the  collection  of  bad  debt« 
is  liable  for  libelous  publications  by  the  dissociation,  which  arc  ?ont 
for  him  and  in  his  behalf,  where  he  sets  the  proceedings  in  operation.* 
And  a  member  of  a  voluntary  association  has  been  declared  to  bo 
responsible  for  the  acts  of  its  officers  in  placing  the  name  of  another 
member  on  a  black  list,  as  provided  by  the  by-laws  of  the  association, 
when  he  sent. them  the  name  for  that  purpose;  such  a  list  not  being 
privileged  as  matter  of  law.*  While  the  members  of  a  voluntary  asso- 
ciation to  boycott  competing  traders  are  not  partners  in  a  legal  sense, 
still  where  they  in  considerable  numbers  pursue  a  course  of  conduct 
agreed  upon  to  effect  the  boycott,  they  become  responsible,  not  only 
each  for  his  own  acts,  but  each  for  the  acts  of  the  other  and  for  all.* 
Negligence  on  the  part  of  an  officer  of  a  society,  and  an  injury  to  a 
third  party  resulting  therefrom,  has  been  held  to  render  such  officer 
liable.  Thus  where  one  as  president  of  a  political  club  ordered  a  dis- 
play of  fireworks  in  the  public  street  in  front  of  a  building  where  a 
meeting  of  the  club  was  being  held  and  paid  for  the  fireworks,  the 
money  being  raised  by  individual  subscriptions,  he  was  held  to  be 
liable  in  damages  to  one  injured  hy  an  explosion  of  the  fireworks.' 

VII.    DiSSOLI  TION 

24.  In  General;  Causes  for  Dissolution. — It  is  a  general  rule  that 
where  the  operations  of  a  volunlary  association  have  been  discon- 
tinued, its  objects  and  purposes  being  abandoned  by  common  con- 
sent, a  court  of  equity  has  jurisdiction  to  decree  a  dissolution,  and 
to  distribute  its  funds  among  the  several  contributors  in  proportion 
to  the  amount  contributed  or  paid  by  them  respectively.^    But  a  vol- 

109(5  et  seq.;  Labob,  vol.  16,  pp.  446,  erally  as  to  the  liability  of  a  partner- 

460.  ship  or  luiineorpoi-ated  association  for 

2.  See  Mutual  Bknefit  SociEtiES,  libel  or  slander,  see  Libel  and  Slan- 
vol.  19,  p.  1315.  PER,  vol.  17,  p.  383  et  seq. 

3.  Guy  v.  Donald,  203  U.  S.  399,  27  6.  State  v.  Kansas  City  Live  Stock 
8.  Ct.  63,  51  U.  S.  (L.  ed.)  245.  Exch.,  211  Mo.  181, 109  S.  W.  675, 124 

4.  Muetze  v.  Tnteur,  77  Wis.  286,  A.  S.  R.  776. 

46  N.  W.  123, 20  A.  S.  E.  116, 9  L.B.A.  7.  Jenne  v.  Sutton,  43  N.  J.  L.  2.57. 

86.  39  Am.  Rep.  578. 

5.  Weston  v.  Bamieoat,  175  Maes.  8.  Note:  7  A.  S.  B.  170.    And  see 
454, 56  N.  E.  619,  40  L.R.A.  612.    Gen-  infra,  par.  25, 
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iiiitary  unlucorpoi'ated  association  should  not  be  dissolved  for  slight 
causes.  It  is  only  wheil  it  is  entirely  apparent  that  the  organization 
has  ceased  to  answer  the  ends  of  its  existence,  and  no  other  mode  of 
relief  is  attainable*  The  common  ownership  and  management  of 
property  by  a  religious  coi^oration,  in  accordance  with  the  religious 
!>elief  of  the  members,  does  not  render  it  subject  to  dissolution,  under 
;i  statute  permitting  such  corporations  to  own  property  for  purposes 
appropriate  to  their  creation,  and  forbidding  its  distribution  by  divi- 
dend or  otherwise  prior  to  dissolution,**  In  a  case  where  a  dis- 
solution is  sought  by  action  of  the  association  itself  it  is  obvious  that 
the  rules  relating  to  meetings  must  be  complied  with.  And  so  it 
has  been  held  that  a  vote  to  dissolve  a  voluntary  association  is  in- 
effectual if  it  is  passed  at  a  special  meeting  where  the  notices  of  the 
meeting  do  not  specify  its  object.**  It  seems  to  be  generally  recog- 
nized that  wrongful  expulsion  from  a  society  or  club  does  not  afford 
sufficient  ground  for  a  decree  of  dissolution,  unless  the  expelled  mem- 
bers are  thereby  deprived  of  a  right  of  property,  or  so  much  bitter- 
ness has  been  engendered  between  tlie  majority  and  minority  mem- 
bers of  the  society  that  the  expelled  members  cannot  avail  themselves 
of  the  decree  of  reinstatement  without  danger  of  disorder  and  vio- 
lence.** And  it  has  been  held  that  the  arbitrary  and  illegal  exclusion 
of  a  member  from  the  presidency  of  an  association  does  not  consti- 
tute a  ground  for  dissolution,  where  for  some  time  he  submits  to  the 
exclusion  without  attempting  to  enforce  his  rights,  either  under  the 
laws  of  the  society  or  in  the  courts.*' 

25.  Property  Rights  on  Dissolution. — Generallj  speaking  ihe  dis- 
solution of  a  society  or  club  as  a  body  usually  entitles  the  members 
thereof  at  the  time  of  dissolution  to  a  distribution  in  accordance  with 
their  just  interests  of  its  funds  and  other  property.**  But  it  has  been 
held  that  the  members  of  an  association,  holding  funds  in  trust,  or  of 
a  body  incorporated  for  eleemosynary  purposes,  cannot,  on  dissolu- 
tion thereof,  appropriate  its  funds  among  themselves.  Mere  monej'ed 
corporations,  whose  funds  are  owned  solely  by  the  stockholders,  and 
are  not  holden  in  any  manner  for  charitable  or  pubhc  use,  may  do 
this,  but  no  others.    It  has  accordingly  been  decided  that  funds  of  a 

9.  Note:  68  A.  S.  R.  871.  As  to  B.  I.  586,  23  Atl.  914,  17  L.R.A.  202. 
dissolution  of  particular  societies,  see  12.  Stefanazzi  v.  Italian  Mut.  Ben. 
Mutual  Benefit  Societies,  vol.  19,  p.  Soc,  (Vt.)  101  Atl.  1010,-L.R.A.1918B 
1320  et  seq.;  Religious  Societies,  vol.  308  and  note. 

23,  p.  428.  As  to  dissolution  of  joint  13.  Industrial  Trust  Co.  v.  Green, 
stock  companies,  see  Partnership,  vol.  17  E.  I.  586,  23  Atl.  914,  17  L.R.A. 
20,  pp.  1076,  1077.  202. 

10.  State  v.  Amana  Soc.,  132  la.  304,       14.  Smith  v.   Swornstedt,  16  How. 
109  N.  W.  894,  11  Ann.  Cas.  231,  8  288,  14  U.  S.  (L.  ed.)  942. 
L.R.A.(N.S.)  909.  Note:  7  A.  S.  R.  170. 

11.  Industrial  Trust  Co.  v.  Gr«Mi,  17 
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free  maaon  lodge  accumulated  under  a  by-law  providing  that  they 
should  be  used  "for  the  good  of  the  craft,  or  for  the  relief  of  indigent 
and  distressed  worthy  masons,  their  widows  and  orphans,"  cannot, 
on  the  dissolution  of  the  lodge,  by  a  vote  of  the  acting  members,  be 
divided  among  themselves  for  their  private  use.*'  A  dissolution  of 
the  relation  existing  between  a  member  and  the  society  must  be  dis- 
tinguished from  a  dissolution  of  the  society  itself.  When  a  member 
withdraws  from  a  voluntary  society  and  executes  a  writing  staling 
his  withdrawal,  such  writing  must  be  considered  as  the  contract  of 
dissolution  between  him  and  the  society  of  their  mutual  obligation.-^ 
and  engagements  to  each  other."  In  such  event,  as  has  been  pointed 
out,  no  right  to  distribution  of  the  property  of  the  association  can  be 
assorted.*'  The  incorporation  of  a  community  holding  all  properly 
in  common,  even  if  it  should  he  regarded  as  a  disi-olution  of  the  orig- 
inal community  entitling  tlic  members  to  a  distribution  of  the  pro])- 
erty,  gives  no  right  to  share  therein  to  one  who  had  previously  with- 
drawn from  its  niembei-ship.*'  It  has  been  held  that  the  general 
a.=sembly  of  an  unincorporated  organization  cannot  be  invoked  by 
the  constitution  of  the  order  with  governmental  power  which  will 
enable  it  by  its  own  edict,  without  a  hearing,  not  only  to  dissolve  n 
local  a.«!sembly,  but  divest  the  latter  of  its  title  to  property  derived 
from  its  own  members  and  vest  it  in  itself.*' 

VIII.  Actions  and  Remedies 

26.  Jurisdiction  and  Procedure  Generally. — In  general,  courts  of 
chancery  have  super\'ision  and  control  of  all  voluntary  unincorpo- 
rated societies  or  associations;  and  with  respect  to  them  they  have  the 
power  to  prevent  acts  contrary  to  law  and  prejudicial  to  the  interest 
of  the  community,  or  to  the  rights  of  individuals,  and  can  afford 
specific  relief  where  a  recoveiy  in  damages  would  be  an  inadequate 
remedy  for  the  wrong.**  The  compensatory  remedies  of  a  membor 
against  an  association  which  denies  him  some  property  right  to  which 
he  is  entitled  are  the  same  as  if  he  were  entitled  to  the  same  right 
or  property  from  a  natural  person  or  a  private  corporation  whicli 
refused  to  concede  it.  If  a  member  has  become  entitled  to  specific 
property,  real  ©r  personal,  his  right  thereto  can  be  enforced  against 

15.  Duke  V.  Fuller.  9  N.  H.  536,  32  N.  Y.  346,  33  N.  E.  307,  19  L.R.A. 
Am.  Dee.  392.     Generally  a«  to  the  297. 

disposition  of  the  property  of  an  etee-  19.  Wicks  v.  Monihan,  130  N.  Y. 

mosynary  corporation  on  its  dissolu-  232,  29  N.  E.  139, 14  L.R.A.  243.    An«l 

tion,   see  Corpokations,  vol.  7,   pp.  see  Mutual  Bknepit  Sooietibs,  vol. 

741-742.  19.  p.  1222. 

16.  Baker  v.  Nachtrieb,  19  How.  126,  20.  Note :  68  A.  S.  R.  856,  863.    Seo 
15  V.  S.  (L.  ed.)  528.  generally,  Equitt,  vol.  10,  p.  345  et 

17.  See  supra,  par.  13.  seq. 

18.  Bnrt  v.  Oneida  Community,  137 
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the  association  by  replevin,  ejectment,  or  any  other  appropriate  action 
or  proceeding.*  Provisions  of  the  articles  of  association,  imposing 
upon  members  of  a  society  the  payment  of  dues  and  assessments  at 
stated  times,  and  subscribed  to  by  them,  create  a  legal  obligation  upon 
the  part  of  each  member  to  pay  them,  so  long  as  the  society  remains 
a  going  concern  and  his  membership  therein  continues.*  And  though 
it  is  generally  held  that  in  the  case  of  an  unincorporated  social  astio- 
ciation  no  action  at  law  could  be  maintained  by  it  to  recover  unpaid 
dues,*  it  has  been  decided  that  such  unpaid  dues  may  be  assigned  by 
the  association,  and  the  assignee  may  maintain  the  action  therefor.* 
There  are  a  number  of  decisions  to  the  effect  that  in  the  case  of  in- 
corporated clubs  dues  in  arrears  are  enforceable  against  delinquent 
members."  As  to  the  right  of  action  of  a  member  for  mismanage- 
ment, it  has  been  held  that  a  member  of  a  social  club  who  has  con- 
tributed funds  for  the  erection  of  a  clubhouse,  which  is  to  be  re- 
turned out  of  surjilus  revenues,  cannot,  in  case  no  such  revenues  are 
available,  maintain  an  action  against  the  club  on  the  theory  that  thr 
directors  were  guilty  of  mismanagement  in  diverting  revenues  to 
nonessentials,  where  he  has  never  objected  or  protested  in  any  way 
against  such  mismanagement.'  As  has  been  pointed  out,  the  rules 
of  evidence  adopted  by  the  courts  do  not  govern  in  the  presentation 
of  testimony  before  the  tribunals  or  officers  of  voluntary  associations.' 
But  an  action  or  proceeding  involving  any  question  as  to  the  rights 
or  liability  of  voluntary  associations  or  their  members,  when  tried 
in  the  courts,  will  be  heard  in  accordance  with  the  usual  rules  of  evi- 
dence as  to  the  proofs  necessary  to  establish  the  fact  of  membership," 

1.  Odd  Fellows'  Hall  Asss'n  v.  Mc-  in  mutual  benefit  societies,  see  Motxtal 
AUIster,  153  Mass.  292,  26  N.  E.  862,  Benefit  Societies,  vol.  19,  p.  125ft 
11  L.R.A.  172.  et  seq. 

Note:  59  A.  S.  R.  203.  4.  Anderson  v.  Amidon,  114  Minn. 

Generally  as  to  the  right  of  recourse  202,  130  N.  W.  1002,  Ann.  Caa.  1912B 

to  civil  courts  where  property  rights  987,  34  L.R.A.(N.S.)  647. 

are  involved  and  the  duty  first  to  ex-  5.  Rogers  v.  Boston  Club,  205  Maas. 

haust  remedies  within  the  organization,  26I    91  N.  E.  321    28  L.R.A.(N.S.) 

see  supra,   par.   15,   16.     As   to   the  743'                  *         ' 

rule  in  some  jurisdictions  that  manda-  Note*   34  LRACNS)   647 

muB  may  be  resorted  to  for  the  pur-  g   p„„j„g  ^;  ^^^^^^  ^lub,  43  Colo. 

^'""^  ^i^^^^"^,  reinstatement  after  3^5  gg  p      jgg     g  l.r.a.(N.S.)  733. 

an  nnlawful  expulsion,  see  supra,  par.  „'  c,                        -lo 

27                      1           I            I     .  1  7   ggg  supra,  par.  18. 

2.  Anderson  v.  Amidon,  114  Minn.  ,  ^.^^^ilfi*  l.^^^^^^'J\^'"^i,^}^' 
202,  130  N.  W.  1002,  Ann.  Cas.  1912B  ^  ^^^-  ^34,  71  A.  S.  R.  222;  Balti- 
987,  34  L.R.A.(N.S.)  647.  And  see  ™ore,  etc..  Employees'  Relief  Ass'n  v. 
supra,  par.  5,  12,  13.  Post,  122  Pa.  St.  579,  15  Atl.  885,  9 

8.  Anderson  v.  Amidon,  114  Minn.  A.  S.  R.  147,  2  L.R.A.  44;  Tarbell  v. 
202. 130  N.  W.  1002,  Ann.  Cas.  1912B  Gifford,  82  Vt.  222,  72  Atl.  921,  17 
987,  34  L.R.A.(N.S.)  647  and  note.  Ann.  Cas.  1143;  Sheehy  v.  Blake,  77 
As  to  the  effect  of  nonpayment  of  dues  Wis.  304.  46  N.  W.  537,  9  L.R.A.  564. 
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and  the  admissibility  in  evidence  of  the  constitution,  books  and  rec- 
ords of  the  association.* 

27.  Equitable  Relief. — A  court  of  equity  may  enjoin  any  act  of  an 
association  toward  one  of  its  members  which  is  unauthorized  and 
unlawful,  if  he  has  not  otherwise  any  remedy  adequate  for  the  pro- 
tection of  his  rights.*'  But  equity  will  not  interfere  in  the  absence 
of  anything  to  show  irreparable  injustice  and  hardship,**  or  where 
it  appears  that  no  property  rights  are  involved,**  or  where  the  remedy 
at  law  is  sufficient.*'  Neither  will  an  injunction  be  granted  where 
the  association  is  proceeding  in  accordance  with  its  rules  and  within 
the  scope  of  its  jurisdiction.**  The  mere  possibility  that  a  person 
may  be  expelled  from  an  incorporated  association  in  case  of  his  neg- 
lect to  pay  fines  if  they  should  be  imposed  upon  him,  where  no  in- 
tention to  expel  him  is  shown,  is  not  sufficient  to  warrant  an  injunc- 
tion against  proceeding  to  try  him  for  alleged  violation  of  the  by- 
laws making  him  liable  to  fines.^*  And  the  fact  that  a  person  cannot 
be  reinstated  in  his  office  in  an  order  by  reversal  of  a  judgment  of 
suspension  until  after  the  term  of  his  office  has  expired  is  not  ground 
for  an  injunction  against  the  suspension,  the  office  not  being  one  of 
profit.**  A  bill  to  prevent  expulsion  of  a  member  of  an  association 
should  set  out  its  by-laws  and  regulations  so  as  to  inform  the  court 
what  the  rights  of  the  member  are."  Injunction  is  sometimes  re- 
sorted to,  by  third  parties,  as  a  remedy  against  an  association  as  a 
whole,  as,  for  example,  to  restrain  tlje  members  of  an  unincorporated 
association  of  workmen  from  the  prosecution  of  a  boycott,**  or  to 
restrain  the  unlawful  use  of  a  name  adopted  by  another  association.** 

9.  Tarbell  v.  Qifford,  82  Vt.  222,  72  743  and  note;  Thomas  v.  Musical  Mut. 
Atl.  921,  17  Ann.  Cas.  1143.  As  to  Protective  Union,  121  N.  Y.  45.  24 
evidence  in  actions  by  and  against  N.  E.  24.  8  L.R.A.  17;").  And  see  sen- 
mutual  benefit  societies,  see  Mutual  erally,  Ikjunctions,  vol.  14.  pp.  339, 
Benefit  Societies,  vol.  19,  p.  1320.  345,  3()5. 

10.  Engel  V.  Walsh,  258  III.  98,  101  14.  Lawson  v.  Ilewell,  118  Cal.  613, 
N.  E.  222,  45  L.R.A.(N.S.)  353;  Hunt  50  Pac.  763,  49  L.R.A.  400;  Supreme 
V.  Wright,  47  N.  H.  39fi,  93  Am.  Dec.  Lodge,  etc.  v.  Simering,  88  Md.  276, 
451.  40  Atl.  723,  71  A.  S.  R.  409  and  note. 

Notes:  39  A.  S.  R.  199;  59  A.  S.  R.  41  L.R.A.  720.     And  see  .supra,  par. 

198.  14  et  seq. 

11.  F,n!,'el  V.  Walsh,  258  III.  98,  101  15.  Thomas  v.  Musical  Mut.  Protet^- 
N.  E.  222,  45  L.n.A.(N.S.)  .153;  Pea-  tive  Union,  121  N.  Y.  45,  24  N.  E.  24, 
body  Heights  Co.  v.  Willson,  82  Md.  8  L.B.A.  175. 

186,  32  Atl.  389,  36  L.IJ.A.  393;  Thorn-  16.  Mead  v.  Stirling,  62  Conn.  586, 

as  V.  Musical  Mut.  Protective  Union,  27  Atl.  591,  23  L.R.A.  227. 

121  N.  Y.  45,  24  N.  E.  24.  8  L.K.A.  17.  Engel  v.  Walsh.  258  111.  98,  101 

175.                                                  ^  N.  B.  222,  45  L.R.A.  (N,S.)  353. 

12.  Kesmis  v.  Howlev,  188  Pa!  St.  18.  American  Federation  of  Labor 
116,  41  Atl.  273,  68  A.  S.  K.  852  and  v.  Buck's  Stove,  etc.,  Co.,  33  App. 
note,  42  L.B.A.  235.  Cas.  (D.  C.)  83,  32  L.R.A.(N.S.)  748. 

13.  Rogers  v.  Boston  Club,  205  Maaa.  19.  Benevolent,  etc..  Order  of  Elks 
261,  91  N.  E.  321,  28  L.B.A.(N.S.>  v.  Improved  Benev.,  etc.,  Order  o£  Elks 
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It  must  appear,  however,  that  any  person  seeking  to  restrain  an 
association  in  ite  operations  has  a  substantial  and  not  a  mere  inci- 
dental interest  in  the  controversy.*"  The  court  may  issue  an  injunc- 
tion against  the  members  of  a  voluntary  association,  although  all  are 
not  served  vrith  process,  or  brought  before  the  court,  where  tlie  mem- 
bership is  very  large,  and  sufficient  members  are  brought  before  the 
court  to  represent  the  various  interests.* 

28.  Parties;  General  Rule. — It  is  a  well  established  rule  that  in 
the  absence  of  an  enabling  statute  an  unincorporated  association  can- 
not sue  or  be  sued  in  the  association  name.*  The  remedy,  when  one 
exists,  is  by  an  action  in  the  names  of  the  several  persons  con?titii- 
ting  the  association,'  or  in  the  name  of  a  trustee  or  trustees  in  whom 
some  right  of  property  is  vested.*  The  reason  for  the  general  rule 
is  that  such  an  association  or  society,  in  the  absence  of  statutes  recog- 
nizing it,  has  no  legal  entity  distinct  from  that  of  its  members.*  So 
far  as  its  rights  and  liabilities  are  concerned,  it  is  often  rated  as  a 
partnership,  and  to  enforce  a  right  either  for  or  against  it,  as  in 
partnerships,  the  names  of  all  the  individual  members  must  be  set 
forth  either  as  plaintiffs  or  defendants.*  However,  in  contemplation 
of  law  an  association  of  persons  formed  for  an  illegal  purpose,  or  one 

of  World,  205  N.  Y.  459,  98  N.  E.  756,  96  N.  W.  212,  98  N.  W.  1075,  5  L.R.A. 

Ann.  Cas.  1913E  639  and  note,  L.R.A.  (N.S.)  136. 

1915B  1074.                                          .  Note:  7  A.  S.  B.  162. 

20.  Downs  V.  Bennett,  63  Kan.  653,  And  see  Labor,  vpl.  16,  p.  465;  Mi- 

60  Pae.  623,  88  A.  S.  R.  256, 55  L.R.A.  tual  Bejnepit  Societies,  vol.  19,  p. 

560.  1317;   Religioos   Societies,  vol.   23, 

1.  Evenson  v.  Spaulding,  150  Fed.  p.  460. 

517,  82  C.  C.  A.  263,  9  L.R.A. (N.S.)  3.  Karges  Furniture  Co.  v.  Amalaia- 

904.    And  see  infra,  par.  31.  mated  Woodworkers  Local  Union  No. 

2.  Grand   Grove,   etc.   v.   Garibaldi  131,  165  Ind.  421,  75  N.  E.  877,  6 
Grove  No.  71,  130  Cal.  116,  62  Pac.  Ann.    Cas.   829   and   note,   2   L.R.A. 

•  486,  80  A.  S.  R.  80;  People  v.  Brander,  (N.S.)    788;    Fink   v.    Umscheid,  40 
244  111.  26,  91  N.  E.  59,  135  A.  S.  R.  Kan.  271,  19  Pac.  623,  2  L.R.A.  146; 
301, 18  Ann.  Cas.  341  and  note;  Karges  St.  Paul  Typothetac  v.  St.  Paul  Book- 
Fumiture  Co.  v.  Amalgamated  Wood-  binders'  Union  No.  37,  94  Minn.  3.51, 
workers  Local  Union  No.  131,  165  Ind.  102  N.  W.  725,  3  Ann.  Cas.  695. 
421,  75  N.  E.  877,  6  Ann.  Cas.  829,  2  Note:  7  A.  S.  R.  169. 
L.R.A.(N.S.)    788   and  note;   Pickett  4.  Curd  v.  Wallace,  7  Dana  (Kv.) 
V.  Walsh,  192  Mass.  572.  78  N.  E.  753,  190,  32  Am.  Dee.  85;  Pierce  ▼.  Robie, 
116  A.  S.  B.  272,  7  Ann.  Cas.  638,  6  39  Me.  205,  63  Am.  Dec.  614. 
L.R.A.(N.S.)  1067;  Schuetzen  Bund  v.  5.  Pickett  v.  Walsh,  192  Mass.  572, 
Aaritations  Verein,  44  Mich.  313,  6  N.  78  N.  E.  753,  116  A.  S.   R.  272,  7 
W.  675,  38  Am.  Rep.  270;  St.  Paul  Ann.  Cas.  638,  6  L.R.A. (N.S.)  1067; 
Typothetae  v.   St.  Paul  Bookbinders'  St.  Paul  Typothetae  v.  St.  Paul  Book- 
Union  No.  37,  94  Minn.  351,  102  N.  binders'  Union  No.  37,  94  Minn.  351. 
W.  725,  3  Ann.  Cas.  695  and  note;  102  N.   W.   725,   3   Ann.    Cas.   695; 
Jackson  v.  Akron  Brick  Ass'n,  53  Ohio  Anderson  v.  Amidon,  114  Minn.  202, 
St.  303,  41  N.  E.  257,  53  A.  S.  R.  638,  130  N.  W.  1002.  Ann.  Cas.  1912B  987, 
35  L.R.A.  287.     See  also  Cleland  v.  34  L.R.A. (N.S.)  647. 
Anderson,  66  Neb.  252,  92  N.  W.  306,  6.  Ka»ges  Fnmittire  Co.  v.  Amalga- 
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against  public  policy,  is  aot  a  partpership,  and  hence  it  has  been 
held  that  an  a;3sociation  formed  for  such  purpose  cannot  sue  in  any 
event.'  And  it  would  seem  to  be  obvious  that  a  society,  organized 
for  the  fundamentally  unpatriotic  purpose  of  resisting  the  enforce- 
ment of  the  laws,  cannot  maintain  an  action  in  its  own  name.^  If 
the  statute  will  not  permit  action  cm  a  subscription  to  an  association 
in  the  name  of  the  association  itself  it  may  be  maintained  by  anyone 
to  whom  the  subscription  is  made  payable.* 

29.  Statutory  Changes  in  Role  as  to  Capacity  to  Sue  or  Be  Sued. — 
The  common  law  rule  as  to  suits  by  and  against  unincorporated  asso- 
ciations has  been  changed  and  modified  in  many  of  the  states  and  in 
England  by  statutory  enactments  permitting  such  associations  to 
sue  and  be  sued  in  their  adopted  name,'*  or  in  the  names  of  their 
officers,  trustees,  committees,  and  the  like.**  Under  some  statutes, 
it  is  optional  with  the  creditor  of  a  voluntary  association  to  proceed 
against  the  association  as  such,  or  against  the  individual  members 
composing  it.**  Still  other  statutes  authorize  actions  against  but 
not  by  certain  associations.**  It  has  been  held  that  a  statute  provid-* 
ing  that  an  association  or  partnership  can  be  sued  in  its  company 
name  has  no  extraterritorial  force  or  eflFect,** 

30.  Objection  for  Incapacity  to  Sue,  Misnomer  or  Hisdescriptfon. — 
The  general  rules  as  to  the  time  and  manner  of  objecting  to  the  want 
of  cnpacity  or  interest  to  sue,  and  misnomer  or  misdescription  of 
parties,**  apply  to  actions  by  or  against  societies  and  clubs.  Thus 
it  has  been  held  that  the  want  of  capacity  of  a  voluntary  association 
to  maintain  an  action  in  its  own  name  cannot  be  raised  for  the  first 
time  on  appeal.**   So  the  rule  that  suing  a  defendant  by  a  wrong  name 

mated  Woodworkera  Local  Union  No.  102  N.  W.  725,  3  Ann.  Gas.  695  and 

131,  165  Ind.  421,  75  N.  E.  877,  6  note;  Phipps  v.' Jones,  20  Pa.  St.  260, 

Ann.  Gas.  829,  2  L.R.A.(N.S.)  788.  59  Am.  Dec.  708. 

And  see  Partneeship,  vol.  20,  pp.  And  see  Mutual- Benefit  SocrerrES, 

920,  936.  vol.  19,  p.  1317;  Rkliqious  Societies, 

7.  Jackson  v.  Akron  Brick  Ass'n,  53  vol.  23,  p.  460. 

Ohio  St.  303,  41  N.  E.  257,  53  A.  S.  R.  11.  Note:  59  Am.  Dec.  715,  718. 

6.38,  35  L.R.A.  287.  12.  Davison    v.    Holden,    55    Gonn. 

8.  Schuetzen    Bund    v.    Agitations  103,  10  Atl.  515,  3  A.  S.  R.  40. 
Verein,  44  Mich.  313,  6  N.  W.  675,  13.  Snowden   v.   Grown   Gork,   etc., 
38  Am.  Rep.  270.  Co.,  114  Md.  650,  80  Atl.  510,  Ann. 

9.  McDonald  v.  Gray,  11  la.  508,  Gas.  1912A  679. 

79  Am.  De<j.  509.  14.  Edwards  v.  Warren  Linoline, 
Note:  59  Am.  Dee.  713.  etc..  Works,  168  Mass.  564,  47  N.  E. 
Generally  as  to  actions  on  sobaciip-   502,  38  L.R.A-  791. 

tions,  see  Stjbscbiptigns.  15.  See  Parties,  vol.  20,  p.   699; 

10./  Davison  v.  Hoiden,  55  Conn.  103,  Pleading,  vol  21,  pp.  522,  526,  541 

10  Atl.  515,  3  A.  S.  R.  40;  Snowden  et  seq. 

r.  Grown  Gork,  etc.,  Co.,  114  Md.  650,  16.  Franklin  Union  No.  4  v.  People, 

80  Atl.  510,  Ann.  Gas.  1912A  679;  St.  220  111.  355,  77  N.  E.  176.  110  A.  S. 
Paul  Typothetae  v.  St.  Paul  Book-  R.  248,  4  L.R.A.(N.S.)  1001;  Barnes 
binders'  Union  No.  37,  94  Minn.  351,  v.  Chica^  Typographical  Union  No. 
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is  matter  of  abatement  only  and  will  not  avoid  a  judgment  against 
him  if  he  has  been  actually  served  had  been  applied  where  under  a 
complaint  entitled  against  cwtain  individuals,  "composing"  an  unin- 
corporated association,  judgment  is  taken  against  it  by  its  common 
name  only.*' 

31.  Application  of  Doctrine  of  Virtual  Representation. — ^The  doc- 
trine of  virtual  representation,  which  recognizes  the  right  of  a  few 
persons  to  sue  or  defend  on  behalf  of  themselves  and  all  others  sim- 
ilarly situated,*'  has  frequently  been  applied  in  the  case  of  actions 
by  or  against  voluntary  unincorporated  associations,  and  it  is  well  set- 
tled that  where  the  members  of  such  an  association  are  too  numerous 
to  be  joined  in  the  action,  or  where  the  society  is  composed  of  verj' 
many  members,  one  or  more  of  the  members  may  sue  on  behalf  .of 
all  lie  interested  pai-ties.**  The  representative  capacity  of  the  few 
members  must,  however,  be  distinctly  stated  in  the  complaint  or  dec- 
laration,*" and  it  must  appear  therefrom  that  they  represent  a  com- 
•  mon  or  general  interest.*  According  to  tiiis  rule  if  the  contract  is 
personal  to  each  of  the  subscribers  to  it,  and  not  general,  one  mem- 
ber cannot  sue  for  die  benefit  of  many.'  The  proper  way  of  bring- 
ing all  members  of  an  unincorporated  association  before  the  court  is 
to  join  a^  parties  defendant  persons  who  are  alleged  to  be  and  arc 
proper  representatives  of  the  class,  describing  the  class  to  which  the 
members  belong,  and  stating  that  the  members  are  too  numerous 
to  be  joined  as  parties  defendants* 

16,  232  111.  402,  83  N.  E.  932,  122  A.  kranz  Singing  Soc.  ▼.  Germania  Turn 
S.  R.  129,  14  L.B.A.(N.S.)  1150.  Verein,  163  Pa.  St.  265,  29  Atl.  918. 

17.  Welsh  V.   Kirkpatrick,  30   Cal.   43  A.  S.  R.  798;  Burr  v.   Smith,  7 
202,  89  Am.  Dee.  85.    As  to  the  appli-  Vt.  241,  29  Am.  Dec.  154. 

cation  of  these  rules  in  the  case  of  re-  Notes :  59  Am.  Dee.  712  et  seq. ;  68 

ligious   societies,    see    Religious    So-  a.  S.  R.  871.    And  see  Mutual  Bene- 

riETiES,  voL  23,  p.  461.  j.,T  Societies,  vol.  19,  p.  1317;  Rb- 

18.  See  Paeites,  vol.  20,  p.  669  et  uqiqus  Societies,  vol.  23,  p.  460. 
'~*'*i«  w  J  11  D-  o  T.  ^  Aao  20.  Note:  59  Am.  Dec.  718. 
-n<!**?f!::i  %q^  li^vfKS'  1-  ^'^^^  ^-  Swomstedt,  16  How. 
2L'b6^6^t  S.'  L.?d0l21;lS  288.  14  I.  S.  (L.  ed^  942;  Reyno|ds 
V.  Swomstedt,  16  How.  288,  14  U.  S.  ^- ?*I>«'  ^^\^Tfi„^'  '  «  ^'' 
(L.  ed.)  942;  Pikett  v.  Walsh,  192  ^^  ^•?;;^-^.-^-)  ^^^^  ^t?'^*^-^^"^"- 
Mass.  572,  78  N.  E.  753,  116  A.  S.  R.  "^^  ^2?  fj^  ^^'  ^®  ^-  ^-  ®^^'  ^^ 
272,  7  Ann.  Cas.  638,  6  L.R.A.(N.S.)  \^-^-  ^^^-  „ 

1067;  Reynolds  ▼.  Davis,  198  Mass.       2-  George  v.  Benjamm,  100  Wis.  622, 
294,  84  N.  E.  457,  17  L.B.A.(N.S.)    76  N.  W.  619,  69  A.  S.  R.  963. 
162;  Phipps  v.  Jones,  20  Pa.  St.  260,      9-  Reynolds  v.  Davis,  198  Mass.  294, 
59  Am.  Deo.  708  and  note;  Lieder-  84  N.  E.  457,  17  L.R.A.(N.S.)   162. 

74 


Digitized  by 


Google 


SODOMY 

8«e  Cbdokjll  Law,  vul.  8,  p.  333, 


SOLICITATION  OF  CHASTITY 

See  Cbiminal  Law,  vol.  8,  p.  360. 


SOLICITATION  TO  COMMIT  CRIME 

8«e  Cbiminal  Lkw,  toL  8,  p.  350. 
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15.  Completed  Improvements 
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21.  Bridges,  Parkways  and  BoalsTaxda 

22.  Water  Mains 

23.  Lighting  Systems 

24.  Dn^ios,  Sewers  and  Levees 

25.  Bural  Highways 

ly.  Property  Subject  to  Assessment 

In  Qengral 

26.  Determination  of  Property  Assessable 

27.  Creation  of  Taxing  District  Irrespective  of  Municipal  Boundaries 

28.  Property  Included  in  District  Subsequent  to  Improvement 

29.  Abutting  Property  Generally;  Liability  for  Pavement  of  Street  Inter- 

sections 

30.  Adjacent  or  Contiguous  Property 

Public  and  Quasi  Public  Propbbjtt 

31.  National  and  State  Property 

32.  County  and  Municipal  Property 

33.  Property  Used  for  Educational  Purposes 

34.  Railroad  Property  Generally 

35.  Liability  of  Railroad  Property  for  Particular  Improvement 

36.  Street  Railroad  Property 

Propbrtt  Used  fob  Rblioious,  Charitablb  or  Cumbtery  Purposbs 

37.  Property  of  Religious  or  Charitable  Organizations 

38.  Property  Used  for  Cemeteries 

Exemptions 

39.  Power  to  Exempt;  Revocation  of  Exemption 

40.  EflPect  of  Exemption  from  Taxation  Generally 

41.  Construction  of  Particular  Exemption  Statutes 

42.  Application  of  General  Rule  to  Various  Classes  of  Property 

43.  Effect  of  Exemption  from  Execution 

44.  Invalidity  of  Contracts  for  Exemption 

V.  Amount  and  Apportionment  of  Assessment 

In   GsNERAb 

45.  Amount 

46.  Necessity  for  Apportioniiipnt 

47.  Modes  of  Apportionment  (rcnevally 

48.  Necessity  for  Uniformity 

49.  Subdivision  of  Property;  Assessment  on  Portion  of  Undivided  Traet 

50.  Apportionment  between  Public  and  Property  Benefited 

51.  Right  of  Owner  Making  Improvement  at  His  Own  Expense 

52.  Assessment  on  Each  Lot  of  Entire  Cost  of  Improvement  in  Front 
.53.  Apportionment  According  to  Value 

54.  Apportionment  According  to  Superficial  Area 
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APPOBTIOlTHEirT  AXXXttDINQ  TO  BeKBFITS 

55.  La.  General 

56.  View  that  Apportionment  Mnst  Be  Based  on  Actual  Benefits 

57.  Conclusiveness  of  Legislative  Determination  of  Beaeflta  CtonersUy 

58.  Effect  of  Abuse  of  Discretion 
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Assessment 

65.  Propriety  of  Rule  as  Depending  on  Situation  and  Location  of  Pro|jort\- 

66.  Application  to  Comer  Lots;   Effect  of  Liclusion  of  Several  Streets  in 

One  Lnprovement 

VL  Proceedings  to  Assess  Property 

67.  In  General 

HS.  Manner  of  Exercising  Municipal  Power;  Resolution  of  Necessity 
ii9.  Validity  of  Ordinance  or  Resolution 

70.  Institution  of  Proceedings  on  Petition 'of  Property  Owners 

71.  Estimates  and  Plans  for  Improvements 

72.  Objections  and  Defenses 

73.  Notice  and  Hearing  Generally 

74.  Hearing  on  Benefits 

'/5.  Hearing  on  Necessity  for  Improvements,  Property  Liable,  and  Mode  of 
Apportionment 

76.  Sufficiency  of  Notice  and  Hearing  Generally 

77.  Persons  Entitled  to  Notice 

78.  Form  of  Notice;  Time  of  Giving 

79.  Service  of  Notice 

80.  Waiver  of  Notice  or  Defects  Therein 

81.  Time  of  Making  Assessments 

82.  By  Whom  Assessments  Made;  Oath 
33.  Report  of  Commissioners 

84.  Confirmation  of  Heport;  Review  of  Assessment 

85.  Reassessment;  Right  of  Contractor  to  Compel  New  Assessment 

VII.  Enforcement  of  Assessment 

86.  In  General 

87.  Personal  Liability 

88.  Interest  in  Property  as  .Vffeetinc  Liability 
.S9.  Defenses 

90.  Estoppel  of  Property  Owners  to  Attack  Validity  Generally 

91.  Signing  Petition 

92.  Failure  to  Object 

03.  Acquiescence  in  Making  Inii>rovement 

94.  Payment 

95.  Judgment 

96.  Sale  of  Land  Generally;  Application  of  Doctrine  of  Caveat  Emptor' 
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97.  Enforeement  of  Assessment  against  Public  and  Quasi  Public  Property 

98.  Amonnt  of  Payment;  Interest;  Penalty;  Costs  and  Attorneys'  Fees 

99.  Method  and  Time  of  Payment 
LOO.  Lien  o£  Assessment 

101.  Priority  of  Lien  Generally 

102.  Priority  as  to  General  Taxes  and  between  Successive  Assessment} 

Vin.  Remedies  of  Property  Owner 

103.  In  General 

104.  Recovery  of  Ill^^l  Assessment 

105.  Belief  in  Equity  Generally 

106.  Setting  Aside  Assessment  -    ' 

107.  Invalid  Assessment  as  Cloud  on  Title 

108.  Necessity  for  Tender  as  Condition  of  Relief 

109.  Parties 

no.  Certiorari;  Appeal 

I.  Intboductoby 

1.  Definition,  Theory,  History  and  Origin;  Scope  of  Article. — The 
popular  as  well  as  legal  signification  of  special  or  local  assessments 
has  always  indicated  those  impositions  upon  property  in  the  immedi- 
ate vicinity  of  a  local  public  improvement  which  are  necessary  to 
pay  for  the  improvement,  and  are  laid  with  reference  to  the  special 
benefit  which  such  property  derives  from  the  expenditure  of  the 
money.*  The  whole  theory  of  such  an  assessment  is  generally  held 
to  be  based  on  the  doctrine  that  the  property  against  which  it  is 
levied  derives  some  special  benefit  from  the  improvement  aside  from 
the  mere  general  advantage  resulting  to  the  community  at  large.* 

1.  Illinois  Cent.  R.  Co.  v.  Decatur,  (L.  ed.)  132;  Norwood  v.  Baker,  17:; 
147  U.  S.  190.  13  S.  Ct.  293,  37  U.  S.  U.  S.  269,  19  S.  Ct.  187,  43  U.  S.  (L. 
(L.  ed.)  132;  San  Diego  v.  Linda  ed.)  443;  Snetzer  v.  Gregg,  129  Ark. 
Vista  Irrigation  Dist.,  108  Cal.  189,  41  542,  196  S.  W.  iJ25,  L.R.A.1917P 
Fac.  291,  35  L.R.A.  33;  Keinken  v.  999;  Burnett  v.  Saeramento,  12  Cal. 
Puehring,  130  Ind.  382,  30  N.  E.  414,  70.  73  Am.  Dec.  518;  Denver  v. 
30  A.  S.  R.  247  and  note,  15  L.R.A.  Knowles,  17  Colo.  204,  30  Pac.  1041. 
624;  Walker  v.  Jameson,  140  Ind.  591,  17  L.R.A.  135;  Gridlev  v.  Blooming- 
37  N.  E.  402,  39  N.  E.  869,  49  A.  S.  ton,  88  lU.  554,  30  A-ii.  Rep.  566; 
R.  222,  28  L.R.A.  679;  Heman  Constr.  Chicago  v.  Blair,  149  111.  310,  36  N. 
Co.  v.  Wabash  R.  Co.,  206  Mo.  172,  E.  829,  24  LJl.A.  412;  Garvin  v. 
104  S.  W.  67,  121  A.  S.  R.  649,  12  Daussman,  114  Ind.  429,  16  N.  E. 
Ann.  Cas.  630,  12  L.R.A.(N.S.)  112;  826,  5  A.  S.  R.  637;  Zigler  v.  Meuges, 
Morey  Engineering,  "etc.,  Co.  v.  St.  121  Ind.  99,  22  N.  E.  782,  16  A.  S.  K. 
Louis  Artificial  Ice  Rink  Co.,  242  Mo.  357;  Reinkeii  v.  Fuehring,  130  Ind. 
341,  146  S.  W.  1142,  Ann.  Cas.  1913C  382,  30  N.  E.  414,  30  A.  S.  R.  247,  15 
1200,  40  L.R.A.(N.S.)  119;  Hill  v.  L.R.A.  624;  Adams  v.  Shelby viUe,  1,54 
Higdon,  5  Ohio  St.  243,  67  Am.  Dec.  Ind.  467,  57  N,  E.  114,  77  A.  R.  R.  ' 
289.  484,  49  L.R.A.  797;  Chicago,  etc.,  R. 

Note:  28  L.R.A.(N.S.)    1168.  Co.  v.  Ottumwa,  112  la.  300.  83  N.  W. 

2.  niinoia  Cent.  R.  Co.  v.  Decatur,  1074,  51  L.R.A.  763;  lown  Pipe,  etc., 
147  U.  S.  190, 13  S.  Ct.  293,  37  U.  S.  Co.  v.  Callaiian,  125  la.  358,  101  N. 
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The  justice  of  demanding  special  contribution  is  supposed  to  be 
evid«it  in  the  fact  that  the  persons  who  are  to  make  it,  while  they, 
are  made  to  bear  the  cost  of  the  public  work,  are  at  the  same  time  to 

suffer  no  pecuniary  loss  thereby;  their  property ■  being  increased  in 
value  by  the  expenditure  to  an  amount  at  least  equal  to  the  sum  they 
are  required  to  pay.'    In  accordance  with  this  theory  it  is  held  that 

W.  141, 106  A.  S.  R.  311,  3  Ann.  Cas.  N.  E.  401, 131  A.  S.  R.  689,  24  L.R.A. 
7.  (!7  L.R.A.  408;  Louisville  v.  Rolling   (N.S.)    903;    Ivanhoe   v.    Enterprise, 

Mills  Co.,  3  Bush  (Ky.)  416,  96  Am.  29  Ore.  245,  45  Pac.  771,  35  L.R.A. 

Dec.  2i3;  Broadway  Baptist  Church  58;  Ladd  v.  Portland,  32  Ore.  271,  51 

V.  :-:<Atee,  8  Bush  (Ky.)  508,  8  Am.  Pac.  654,  67  A.  S.  R.  526  and  note; 

Rep.  480;  Owensboro  v.  Sweeney,  129  Hammett  v.  Philadelphia,  65  Pa.  St. 

Ky.  607,  111  S.  W.  364,  130  A.  S.  R.  146,  3  Am.  Rep.  615;  In  re  Washing- 

477,  18  L.R.A.(N.S.)  181;  Shreveport  ton  Ave.,  69  Pa.  St.  352,  8  Am.  Rep. 

V.  Prescott,  51  La.  Ann.  1895,  26  So.  255;  Moore  v.  Barry,  30  S.  0.  530, 

664,  46  L.R.A.  193;  Ulman  v.  Balti-  9  S.  E.  589,  4  L.R.A.  294  and  note; 

more,  72  Md.  587,  20  Atl.  141,  21  Atl.  Arnold  v,  Knoxville,  115  Tenn.   195, 

709,  11  L.R.A.  224;  Sears  v.  Boston,  90   S.   W.   469,  5   Ann.   Cas.   881,  3 

173  Mass.  71,  53  N.  E.  138,  43  L.R.A.  L.R.A. (N.S.)      837;     Huteheson     v. 

834;  Thomas  v.  Gain,  35  Mich.  155,  Storrie,  92  Tex.  685,  61  S.  W.  848, 

24  Am.  Rep.  535;  Detroit  v.  Chapin,  71    A.    S.    R.   884,   45   L.R.A.   289; 

112    Mich.    588,   71   N.   W.    149,   42  Sands  v,   Richmond,  31  Grat.    (Va.) 

L.R.A.  638;  Kalamazoo  v.  Crawford,  571,   31   Am.   Rep.   742;   Asberry   v. 

154  }.  ich.  58,  117  N.  W.  572,  16  Ann.  Roanoke,  91  Va.  562,  22  S.  E.  360. 

(as.  110;  State  v.  Ely,  120  Minn.  40,  42  L.R.A.  636;  Violett  v.  Alexandria, 

ir,l  N.  W.  545,  Ann.  Cas.  1916B  189;  92  Va.  561,  23  S.  E.  909,  53  A.  S.  R. 

AfeCormack  v.  Patchin,  53  Mo.  33,  14  825,  31   L.R.A.   382;    Seattle   School 

Am.  Rep.  440;  Heman  Constr.  Co.  v.  Dist.  No.  1  v.  Seattle,  44  Wash.  62,  8t> 

Wabash  R.  Co.,  206  Mo.  172,  104  S.  Pac.  1117,  120  A.  S.  R.  973,  12  Ann. 

W.  G7, 121  A.  S.  R.  649,  12  Ann.  Cas.  Cas.   417;    Northern   Pac.   R.    Co.   v. 

630,    12    L.R.A.(N.S.)     112;    Morey  Seattle,  46  Wash.  674,  91   Pac.  244, 

I'Ingineering,   etc.,    Co.    v.    St.    Louis  123  A.   S.  R.  955,  12  L.R.A.(N.S.) 

Artificial  Ice  Rink  Co.,  242  Mo.  241,  121. 

146  S.  W.  1142,  Ann.  Cas.  1913C  1200,       Notes:  6    L.R.A.    802;    12    L.R.A. 

10  L.R.A.(N.S.)   119;  Billings  Sugar  (N.S.)     112;    28    L.RA.(N.S.)    669, 

Co.  V.  Fish,  40  Mont.  256,  106  Pac.  1169;  L.R.A.1917D  372;  16  Eng.  Rul. 

.■)65,  20  Ann.  Cas.  264.  26  L.R.A.  (N.  Cas.  486. 

S.)  973;  Kalispell  v.  Flathead  Coun-      3.  Hagar  v.  Reclamation  Dist.  No. 

tv  School  Dist.  No.  5,  45  Mont.  221,  108,  111  U.  S.  701,  4  S.  Ct.  663,  28 

122  Pac.  742,  Ann.  Cas.  1913D  1101;  U.  S.  (L.  ed.)  569;  Illinois  Cent.  R. 

Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.  Co.  v.  Decatur,  147  U.  S.  190,  13  S. 

518,    90    Am.    Dec.    634;    State    v.  Ct.  293,  37  U.  S.  (L.  ed.)  132;  Nor- 

Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  wood  v.  Baker,  172  U.  S.  269,  19  S. 

729;  Wilson  v.  Trenton,  61  N.  J.  L.  Ct.  187,  43  U.  S.  (L.  ed.)  443;  Bir- 

599,  40  Atl.  575,  68  A.  S.  R.  714,  44  mingham  v.  Wjllis,  178  Ala.  198,  59 

L.R.A.  540;  Stuart  v.  Palmer,  24  N.  So.  173,  Ann.  Cas.  1915B  746;  Garvin 

Y.  183,  30  Am.  Rep.  289;  Raleigh  v.  v.  Daussman,  114  Ind.  429,  16  N.  E. 

Peace,  110  N.  C.  32,  14  S.  E.  521,  17  826,  5  A.  S.  R.  637;  Chicago,  etc.,  R.  • 

L.R.A.  330;  Cincinnati  v.  Batsche,  52  Co.  v.  Ottumwa,  112  la.  300,  83  N.  W. 

Ohio  St.  324,  40  N.  E.  21,  27  L.R.A,  1074,  51  L.R.A.  763;  Zable  v.Louis- 

536;  Walsh  v.  Barron,  616  Ohio  St.  15,  ville  Baptist  Orphans'  Home,  92  Ky. 

55  N.  E.  164,  76  A.  S.  R.  354  j  Mason  8i9,   17   S.   W.   212,   13   L.R.A.   668; 

V.  Fulton  County,  80  Ohio  SL  151,  88  Owensboro  v.  Sweeney,  129  Ky,  607, 

80 


Digitized  by 


Google 


25  R.  C.  L.    SPECIAL  OR  LOCAL  AS8BSSMENT6-         §  1 

personal  property  cannot  be  taxed,  for  the  reason  that  it  cannot  be 
specially  benefited  by  a  local  improvement.  The  owner  ra&y  be 
benefited  in  the  enjoyment  of  the  use  of  his  personal  property  in 
that  locality,  but  the  property  itself  derives  no  benefit.*  There  are, 
however,  a  number  of  decisions  which  maintain  the  doctrine  that 
special  benefits  are  not  a  necessary  basis  for  local  assessments;*  but 
that  such  assessments  are  based  on  the  simple  ground  that  the  object 
is  public,  and  that  the  system  of  taxing  abutting  lots  secures  such  a 
just  and  fair  distribution  of  the  burden  as  to  be  within  the  rule 
requiring  uniformity  of  taxation.*  The  method  of  paying  for  local 
improvements  by  levying  a  special  asstvsment  has  been  in  use  in 
England  in  a  limited  form  for  several  centuries,  and  in  some  of  the 
states  of  this  country  long  before  our  separation  from  England.' 
The  doctrine  of  special  or  local  assessments  undoubtedly  had  its 
origin  and  development  in  the  principle  of  local  self-government, 
characteristic  of  free  institutions,  founded  by  the  Anglo-Saxon  race 
— the  leaving  to  each  local  community  the  due  administration  of 
the  affairs  in  which  it  had  an  exceptive,  peculiar  and  local  interest, 
and  in  the  nature  of  real  property,  to  which  it  is  alone  applicable* 
The  process  of  development  has  been  gradual.  At  first  it  was  deemed 
best  that  roads,  bridges,  culverts,  sewers,  pavements,  schoolhouses, 
and  hke  local  improvements  be  made  though  the  municipal  divi- 
sions of  the  state,  and  paid  for  by  local  taxation.  This  practice  wns 
followed  by  another  advance  in  the  local  mode  of  taxation.  In  cities 
and  towns  where  population  was  dense,  the  authorities  began  to  make 

Ul  S.  W.  364,  130  A.  8.  B.  477,  18  6.  Macon  v.  Pattv,  57  Mi'^s.  378.  34 

L.R.A.(N.S.)   181;  Alexander  v.  Bal-  Am.  Rep.  451;  Rolph  v.  Fargo,  7  N. 

timore,  5  Gill  (Md.)  383,  46  Am.  Dec.  D.  640,  76  N.  W.  242,  42  L.R.A.  04(3. 

630;  McCormack  v.  Patehin,  53  >fo.  And   see   Louisville,   etc.,   R.    Co.    v. 

33,  14  Am.  Rep.  440;  Stuart  v.  Pal-  Barks  Asphalt  Paving  Co.,  197  U.  S. 

mer,  74  N.  Y.  183,  30  Am.  Rep.  289;  430,  25  S.  Ct.  466,  49  U.  S.  (L  ed.) 

Raleigh  v.  Peace,  110  N.  C.  32,  14  S.  819 

E.  521,  17  L.R.A.  330;  Ladd  v.  Port-  Note:  42  L.R.A.  636. 

land,  32   Ore.  271,  51   Pac.   654,   67  e.  Notes:  14  L.R.A.  756;  28  L.R.A. 

^-  ^•.^-  !o^k^"'l^  I-  ^"I^^'r'^i^o^  (NS.)  1172  (stating  that  this  was 
Ore.  402,  63  Pac.  2    5o  L.R.A.  812;   formerly  the  view  of  the  Iowa  courts 

l[n°^A\^^^'on,  ^-J^-  f^'  ^  i-  ?•  bat  that  later  statutes  require  ns^.-s- 

589,   4  L.RA.   294;    Sands   v    Ruih-  ^^^^^  ^^^  ^  proportioned  to  the  spe- 

mond,  31   Grat.    (va.)    i)71,  31  Am.  •,.       a..         /.jl         i- 

Rep. '742;   Violott  v.   Alexandria,  92  cal  benefits  conferred  by  such  improve^ 

Va    561,  23  S.  E.  909,  53  A.  S.  R.  mention  the  property  assessed).    And 

825,  31  L.R.A.  382;  Northern  Pac.  R.  see  mfra,  par.  58,  o9 

Co.  V.  Seattle,  46  Wash.  674,  91  Pac.  „J-  f  «>?'«   I;  .B'"''/'y"'    *   N.    Y. 

244,   123   A.    S.   R.    955,   12   L.R.A.  ^l'  55  Am.  Dec.  266. 

(N.S.)  121.  8-  Macon  v.  Patty,  57  Mjss.  378,  34 

Notes:    6    L.R.A.   803:    28   L.R.A.  Am.   Rep.   451;    In    re    Washington 

(N.S.)  1169,  1170.  Ave.,  69  Pa.  St.  352,  8  Am.  Rep.  2.j.-,; 

4.  Snetzer  v.  Gregg,  129  Ark.  542,  Olive   Cemetery   Co.   v.  Philadelphia, 

196  S.  W.  925,  L.R.A.1917P  999.  93  Pa.  St.  129,  39  Am.  Rep.  732. 
R.  C.  L.  Vol.  XXV.— 6.            81 
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improvements  of  special  advantage  to  certain  of  the  citizens  at  their 
expense,  such  as  footwalks  in  the  front  of  dwellings,  and  pavements 
in  those  streets  which  were  well  built  up,  and  where  good  carriage- 
ways were  needed.  Here,  too,  though  a  step  far  in  advance  of  the 
system  of  general  taxation,  notions  of  private  right  were  not  violated, 
for  the  advantages  to  the  owners  were  so  clear  in  the  promotion  of 
their  convenience,  and  the  enhanced  value  of  their  lote,  caused  by 
improved  footwalks  and  carriageways,  that  the  burden  was  compen- 
sated.* Special  assessments  are  now  in  general  use  throughout  the 
country  as  a  means  of  paying  in  whole  or  in  part  for  a  great  variety 
of  local  improvements  of  a  public  nature,  and  it  forms  an  important 
part  of  the  systems  of  taxation.  This  article  is  devoted  to  a  discussion 
of  the  power  to  impose  these  assessments,  the  kinds  of  improvements 
that  may  be  thus  paid  for,  the  property  which  may  be  subjected  to 
special  assessments,  the  apportionment  of  assessments,  the  proceed- 
ings by  which  assessments  may  be  made,  the  method  of  enforcing 
them,  and  the  rights  and  remedies  of  property  owners  in  case  of  illegal 
or  erroneous  assessments.  Elsewhere  in  this  work,  in  another  arti- 
cle,** will  be  found  a  full  discussion  of  the  levying  of  special  or  local 
assessments  to  pay  for  the  construction  of  drains  and  sewers,  and  the 
treatment  herein  contained  relating  to  that  subject  is  only  incidental. 
2.  Distinction8.^-The  word  "taxes"  in  a  broad  sense  includes  spe- 
cial or  local  assessments  on  specific  property  benefited  by  a  local 
improvement  for  the  purpose  of  paying  therefor,**  and  even  in  Eng- 
land, where  the  expression  "rates  and  taxes"  sometimes  is  used  as  if 
it  connoted  the  distinction  between  national  and  local  imposts,  "tax" 
and  "taxation"  are  words  familiarly  used  in  this  connection.*'  A 
special  assessment  is  taxation  in  the  sense  that  it  is  a  distribution  of 
that  which  is  originally  a  public  burden,  growing  out  of  an  expendi- 
ture primarily  for  a  public  purpose ;  **  and  it  has  sometimes  been 

9.  In  re  Washington  Ave.,  69  Pa.  Shreveport  v.'  Prescott,  51  La.  Ann. 
St.  352,  8  Am.  Rep.  25:).  1895,    26    So.    664,   46   L.R.A.    193; 

10.  See  Drains  and  Sewkbs,  vol.  9,  Lima  v.  Lima  Cemetery  Ass'n,  42 
p.  614.  Ohio  St.  128,  51  Am.  Kep.  809;  In 

11.  Illinois  Cent.  R.  Co.  v.  Decatur,  re  Washington  Ave.,  69  Pa.  St.  352, 
147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  8  Am.  Rep.  255;  Mt.  Pleasant  v.  Bal- 
(L.  ed.)  132;  Bridgeport  v.  New  timore,  do.  R.  Co.,  138  Pa.  St.  .365. 
York,  etc.,  R.  Co.,  36  Conn.  255,  4  20  Atl.  10.-)2.  11  L.K.A.  520;  Halifn.x 
Am.  Rep.  63;  Wabash  Eastern  R.  Co.  v.  Nova  Sci.tia  Car  Works:  [1914]  A. 
V.  East  Lake  Fork  Special  Drainage  C.  (Eng.)  992.  Ann.  Cas.  1!)15A  216. 
Dist.  Com'rs,  134  111.  384,  25  N.  E.       Note:  35  L.lt.A.  .34. 

781,  10  L.R.A.  285;   Farwell  v.  De.-;  12.  Haliia.x    v.    Nova    Scotia    Car 

Moines  Brick  Mfg.   Co.,  97  la.   286,  Works  [1914]  A.  C.  (Ene.)  992,  Ann. 

60  N.  W.  176,  35  L.R.A.  63;  Chicago  Cas.  1915 A  216. 

Great  Western  R.  Co.  v.  Kansas  Citv  13.  Sears  v.  Bosttm,  173  .Mass.  71, 

North  Western  R.  Co.,  75  Kan.  167,  53  N.  E.  138,  43  L.R.A.  834. 

88   Pac.    1085,    12    Ann.    Cas.    588; 
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broadly  slated  that  such  assessments  arc  taxes.**  There  are,  however, 
well  recognized  distinctions  between  special  assessments  and  taxes 
levied  for  general  revenue  purposea,*'  and  the  terms  "asseasmente" 

14.  Saigent  v.  Tuttle,  67  Conn.  162,  46     L.B.A.     193;     Boetop     Seamen's 
34  AtL  1028,  32  L.B.A.  822.  Friend  Soc.  v.  Boston,  116  Mass.  181, 

15.  Illinois  Cent.  R.  Co.  v.  Decatur,  17  Am.  Rep.  153;  Mt.  Auburn  Ceme- 
147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  tery  v.  Cambridge,  150  Mass.  12,  22 
(L.  ed.)  132:  New  Orleans  v.  Warner,  N.  E.  66,  4  L.R.A.  836;  Lake  Shore, 
175  U.  S.  120,  20  S.  Ct.  44,  44  U.  S.  etc.,  E.  Co.  v.  Grand  Rapids,  102  Mich. 
(L.  ed.)  96;  Birmingham  v.  Klein,  89  374,  60  N."  W.  767,  29  L.R.A.  195; 
Ala.  461,  7  So.  386,  8  L.R.A.  369  State  v.  Board  of  Education,  13.S 
and  note;  Uuntsville  v.  Madison  Minn.  386,  158  N.  W.  635,  L.R.A 
County,  166  Ala.  389,  52  So.  326,  139  1916F  861  and  note;  Macon  v.  Pattj 
A.  S.  B.  45;  Board  of  Improvement  57  Miss.  378,  34  Am.  Rep.  451 
V.  little  Rock  School  Dist.,  56  Ark.  Clinton  v.  Henry  County,  115  Mo. 
354,  19  S.  W.  696,  35  A.  S.  R.  108,  557,  22  S.  W.  494,  37  A.  S.  B.  415; 
16  L.R.A.  418;  People  v.  Lynch,  61  Barber  Asphalt  Paving  Co.  v.  French 
CaL  15,  21  Am.  Rep.  677;  San  Diego  158  Mo.  534,  68  S.  W.  934,  54  L.R.A 
V.  Linda  Vista  Irrigation  Dist.,  108  492;  Heman  Constr.  Co.  v.  Wabash 
CaL  189,  41  Pae.  291,  35  L.R.A.  33.  R.  Co.,  206  Mo.  172,  104  S.  W.  67, 
and  note;  Denver  v.  Knowles,  17  Colo.  121  A.  S.  R.  649,  12  Ann.  Cas.  630, 
204,  30  Pac.  1041,  17  L.R.A.  135;  12  L.R.A.(N.S.)  112;  Des  Moines, 
Bridgeport  v.  New  York,  etc.,  R.  Co.,  etc.,  Dist.  No.  1  v.  Chicago,  etc.,  R. 
36  Conn.  255,  4  Am.  Rep.  63;  Speer  Co.,  240  Mo.  614,  145  S.  W.  35,  3!) 
v.  Athens,  85  Ga.  49,  11  S.  E.  802,  L.R.A.(N.S.)  543;  Morey  Engineer- 
9  L.R.A.  402;  Atlanta  v.  First  Pres-  ing,  etc.,  Co.  v.  St.  Louis  Artiflcial 
byterian  Church,  86  Ga.  730,  13  S.  E.  Ice  Rink  Co.,  242  Mo.  241,  146  S.  W. 
262,  12  L.R.A.  852:  IlUnois  Cent.  R.  1142,  Ann.  Cas.  1913C  1200,  40 
Co.  v."  Decatur,  126  III.  92,  18  N.  E.  L.R.A.(N.S.)  119;  Kalispell  v.  Flat- 
315,  1  L.R.A,  613;  Wabash  Eastern  head  County  School  Dist.  No.  5,  45 
R.  Co.  v.  East  Lake  Fork  Special  Mont.  221,  122  Pac.  742,  Ann.  Cas. 
Drainage  Dist.  Com'rs,  134  111.  384,  1913D  1101  and  note;  Prott'stant  Fos- 
25  N.  E.  781,  10  L.R.A.  285;  Adams  ter  Home  Soc.  v.  New.irk.  35  N.  J. 
County  v.  Quiney,  130  lU.  566,  22  N.  L.  157.  :j(i  N.  .7.  L.  478,  10  Am.  Rep. 
E.  624,  6  L.R.A.  155;  Huston  V.  Trib-  223,  13  Am.  Rpi>.  464;  People  v. 
betts,  171  111.  547,  49  N.  E.  711,  63  Brooklyn.  4  N.  Y.  419,  55  Am.  Dec. 
A.  S.  R.  275  and  note;  First  Presby-  26(i  and  note;  Hill  v.  Iligdon,  5  Ohio 
terian  Church  v.  Ft.  Wayne,  36  Iiid.  St.  243,  67  Am.  Dec.  289;  Lima  v. 
338,  10  Am.  Rep.  35;  Reinkcu  v.  ij,„a  Comeierv  Ass'n.  42  Ohio  St. 
Fuehring,  130  Ind.  382,  30  N.  E.  414,  j-jg  51  ^m.  Rep.  809;  Mt.  Pleasant  v. 
30  A.  S.  R.  247,  15  L.R.A.  624:  Chi-  Bnltiniore,  etc.,  R.  Co.,  138  Pa.  St. 
cago,  etc.,  R.  Co  V.  Otiuniwa,  112  1a.  36.-  30  Atl.  1052.  11  L.B.A.  520: 
300,  83  N.  W.  10.4  .)1  L.R.A.  763;  p^^^^.^^  y.  Sterrett  Subdfetrict 
Ottawa    County   v.    Vlsmi,   19   Kan    g^.,,,,^,    ^^4  p^    g^    ^35   54  ^„    4^3 

23^' 2/  Am.  Rep.  101:  Chicago  Grea  g^  ^.R.A.  183;  Beals  ;.  Providence 
Western  R.  Co.  ^;.  K.insa.  Oty  ]^orth  '^  j  gg  ^^  ^ 

\\  estern  R.  Co.,  /.'  Kan.  lo/,  00  Pae.  -mt--^^  i  n    ji       a  no  a  t\ 

1085,    12    Ann.'(;i,.s.    588;    Zable    v.  ^^ '  ™? V' M^   ISO   A    S    R 

LouisvUle  Baptist  Orphans'  Home,  92  538    122  N    W.  590,   139  A.   S.   R. 

Ky.  89,  17  S.  W.  212,  13  L.R.A.  668;  J^I^ L ^™*>^4,  ^-  ^<f  ""^'  ^^^  ^Z^' 

Dressnian     v.     Farmera',    etc.,    Nat.  195,  90  S.  W.  469,  5  Ann.  Cas.  881, 

Bank.  100  Ky.  571,  38  S.  W.  1052,  3  L.R.A.{N.S.)  837;  Higgins  v.  Bor- 

36  L.EJL   121;   Shreveport  v.   Pres-  dages,  88  Tex.  458,  31  S.  W.  52,  803, 

cott,  51  La.  Ann.  1895,  26  So.  664,  53  A,  S.  R.  770;  Violett  v.  Ale.xan- 
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and  "tax"  or  "taxation,"  as  used  in  constitutions  and  statutes,  are 
not  synonymous,  but  have  been  given  entirely  distinct  meanings  b> 
the  courts.**  Special  assessments  are  governed  by  principles  that  do 
not  apply  universally  to  taxation,"  and  differ  from  general  taxes  in 
the  theory,  on  which  they  are  based,**  the  time  and  manner  of  their 
imposition,**  and  the  property  on  which  they  are  levied.*'  In  the 
case  of  general  taxes  while  the  property  is  resorted  to  for  the  pur- 
pose of  ascertaining  the  amount  of  the  tax,  it  is  the  individual,  and 
not  the  property,  who  pays  the  tax ;  while  in  the  case  of  a  local  assess- 
ment for  local  improvement  it  is  the  property  which  is  primarily 
liable,  and  not  the  individual.*  Special  taxation  dififers  from  the 
assessment  of  special  benefits  only  that  in  the  one  the  benefits  are 
ascertained  in  a  mode  prescribed  by  law;  in  the  other,  they  are  de- 
termined by  the  municipal  authority.    In  special  taxation  the  imposi- 

dria,  92  Va.  561,  23  S.  E.  909,  53  461,  7  So.  386,  8  L.R.A.  369;  Bridge- 

A.  S.  R.  825,  31  L.R.A.  382.  port  v.   New  York,  etc.,  R.   Co.,  36 

Notes:    6    L.R.A.    803;    23   L.R.A.  Conn.  255,  4  Am.  Rep.  63;  Davis  v. 

807;  34  L.R.A.  200;  28  L.R.A.(N.S.)  Litchfleld,  145  111.  313,  33  N.  E.  888, 

1134.  21  L.R.A.  563;   Crane  v.  West  Chi- 

16.  Ft.  Smith  Paving  Dist.  No.  5  cago  Park  Com'rs,  153  111.  348,  38 
v.  Sisters  of  Mercy,  86  Ark.  109,  109  N.  E.  943,  26  L.R.A.  311;  Huston  v. 
S.  W.  1165,  15  Ann.  Cas.  347;  Bridge-  Tribbetts,  171  111.  547,  49  N.  E.  711, 
port  V.  New  York,  etc.,  R.  Co.,  36  63  A.  S.  R.  275  and  note;  Sheehan  v. 
Conn.  255,  4  Am.  Rep.  63;  Protestant  Good  Samaritan  Hospital,  50  Mo. 
Foster  Home  Soc.  v.  Newark,  35  N.  155, 11  Am.  Rep.  412;  Hill  v.  Higdon, 
J.  L.  157,  10  Am.  Rep.  223;  Rolph  5  Ohio  St.  243,  67  Am.  Dec.  289; 
V.  Fargo,  7  N.  D.  640,  76  N.  W.  242,  King  v.  Portland,  38  Ore.  402,  63 
42  L.R.A.  646;  Lima  v.  Lima  Ceme-  Pac.  2,  55  L.R.A.  812. 

tcry  Ass'n,  42  Ohio  St.  128,  51  Am.       Note:  23  L.R.A.  808. 

Rep.  809;  Beals  v.  Providence  Rubber      And  see  infra,  par.  3. 

Co.,  11  R.  I.  381,  23  Am.  Rep.  472.       19.  Macon  v.  Patty,  57  Miss.  378, 

Note:  15  Ann.  Cas.  349.  34    Am.    Rep.    451;    St.    Bernard   v. 

And  see  infra,  par.  7,  40,  41,  42.       Kemper,  60  Ohio  St.  244,  54  N.  E. 

17.  Illinois  Cent.  R.  Co.  v.  Decatur,  267,  45  L.R.A.  662;  Arnold  v.  Knox- 
147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  ville,  115  Tenn.  195,  90  S.  W.  469, 
(L.  ed.)  132;  Atlanta  v.  First  Presby-  5  Ann.  Cas.  881,  3  L.R.A.(N.S.)  837. 
tcrian  Church,  86  Ga.  730,  13  S.  E.  Note:  15  Ann.  Cas.  349,  350. 
252,  12  LR.A.  852;  Wabash  Eastern  And  see  infra,  par.  67  et  seq.,  156. 
R.  Co.  V.  East  Lake  Fork  Special  20.  Reinken  v.  Fuehring,  130  Ind. 
Drainage  Dist.  Com'rs,  134  111.  384,  382,  30  N.  E.  414,  30  A.  S.  R.  247. 
25  N.  E.  781,  10  L.R.A.  285;  Macon  15  L.R.A.  624;  Macon  v.  Pattv,  57 
V.  Pattv,  57  Miss.  378,  34  Am.  Rep.  Miss.  378,  34  Am.  Rep.  451;  Rolph 
451;  Billings  Sugar  Co.  v.  Fish,  40  v.  Fargo,  7  N.  D.  640,  76  N.  W.  242, 
Mont.  256,  106  Pac.  565,  20  Ann.  Cas.  42  L.R.A.  646;  Arnold  v.  Knoxville, 
264,  26  L.R.A.(N.S.)  973;  Hill  v.  115  Tenn.  195,  90  S.  W.  469,  5  Ann. 
Higdon,  5  Ohio  St.  243,  67  Am.  Dee.  Cas.  881,  3  L.R.A. (N.S.)  837. 

289;  In  re  Washington  Ave.,  69  Pa.       Note:  15  Ann.  Cas.  349,  350. 
St.  352,  8  Am.   Rep.  255;   Sands  v.       And  see  infra,  par.  26  et  seq. 
Richmond,   31    Grat.    (Va.)    571,   31       1.  Dressman  v.  Farmers',  etc.,  Nat. 
Am.  Rep.  742.  Bank,  100  Ky.  571,  38  S.  W.  1052, 

Note:  34  L.R.A.  200.  36  L.R.A.  121.     And  see  infra,  par. 

18.  Birmingham  v.  Klein,  89  Ala.  8.  88. 
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tion  of  the  tax  is,  of  itself,  a  determination  that  the  benefits  to  the 
contiguous  property  will  be  as  great  as  the  burden  imposed.*  The 
construction  of  the  terms  "taxes"  and  "assessments"  as  used  in  par- 
ticular instruments,  such  as  covenants  and  leases,  is  discussed  under 
the  specific  titles.* 

3.  Basis  of  Power  to  Levy  Special  Assessments. — ^Notwithstanding 
the  distinctions  made  between  local  assessments  and  general  taxes,* 
the  laying  of  special  or  local  assessments  is  now  generally  recognized 
as  an  exercise  of  the  taxing  power,'  rather  than  the  police  power  or 

2.  Crow  V.  Tolona,  96  111.  255,  36  309;  Zable  v.  Louisville  Baptist  Or- 
Am.  Rep.  143;  Davis  v.  Litchfield,  145  phans'  Home,  92  Ky.  89, 17  S.  W.  212, 
111.  313,  33  N.  E.  888,  21  L.RA.  5^.   13  L.R.A.  668 ;  Boston  Seamen's  Friend 

8.  See  Covenants,  vol.  7,  pp.  1138,  Soe.  v.  Boston,  116  Mass.  181,  17  Am. 
1152;  Landlobd  and  TEaiANT,  vol.  16,  Rep.  153;  Weed  v.  Boston,  172  Mass. 
p.  814  et  seq.    And  see  Taxation.        28,  51  N.  E.  204,  42  L.R.A.  642;  Lake. 

4.  See  supra,  par.  32.  Shore,,  etc.,  R.  Co.  v.  Grand  Rapids, 

6.  Bauman  v.  Ross,  167  U;  S.  548,  102  Mich.  374,  60  N.  W.  767,  29 
17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270;  LR.A.  195;  Noonan  v.  StiUwater,  33 
Norwood  v.  Baker,  172  U.  S.  269,  19  Minn.  198,  22  N.  W.  444,  53  Am. 
S.  Ct.  187,  42  U.  S.  (L.  ed.)  442;  Rep.  23;  Macon  v.  Patty,  57  Mi«e. 
Birmingham  v.  Klein,  89  Ala.  461,  378,  34  Am.  Rep,  451 ;  Garrett  v.  St. 
7  So.  386,  8  L.R.A.  369;  Burnett  v.  Louis,  25  Mo.  505,  69  Am.  Dec.  475; 
Sacramento,  12  Cal.  76,  73  Am.  Dec.  Ann.  Cas.  1913C  1200;  Clinton  v. 
.318;  San  Di^o  v.  Linda  Vista  Irri-  Henry  County,  115  Mo.  557,  22  S.  W. 
gation  Dist.,  108  Cal.  189,  41  Pac.  494,  37  A.  S.  R.  415;  Barber  Asphalt 
291,  35  L.R.A.  33;  Denver  v.  Knowles,  Paving  Co.  v.  French,  158  Mo.  534, 
17  Colo.  204,  30  Pae.  1041,  17  LR.A.  58  S.  W.  934,  54  L.R.A.  492;  Morey 
135;  Bridgeport  v.  New  York,  etc.,  R.  Engineering,  etc.,  Co.  v.  St.  Louis  Ar- 
Co.,  36  Conn.  255,  4  Am.  Rep.  63;  tiBcial  Ice  Rink  Co.,  242  Mo.  241. 
Sargent  v.  Tuttle,  67  Conn.  162,  34  146  S.  W.  U42,  Ann.  Cas.  1913C 
Atl.  1028,  32  L.R.A.  822;  Speer  v.  1200  and  note,  4Q  L.R.A.(N.S.)  119; 
Athens,  85  Ga.-  49,  11  S.  E.  802,  9  Billings  Sugar  Co.  v.  Fish,  40  Mx)nt. 
L.R.A.  402;  Georgia  R.,  etc.,  Co.  v.  256,  106  Pac.  565,  20  Ann.  Cas.  264, 
Decatur,  137  Ga.  537,  73  8.  E.  830,  26  LR.A.(N.S.)  973;  State  v.  New- 
40  L.R.A.(N.S.)  935;  Adams  County  ark,  36  N.  J.  L.  157,  10  Am.  Rep. 
V.  Quincy,  130  111.  566,  22  N.  B.  624,  223;  Eccles  v.  Will,  (N.  M.)  170 
6  LR.A.  155  and  note;  Wabash  East-  Pac.  748,  L.B.A.1918C  1022;  People 
em  R.  Co.  v.  East  Lake  Fork  Special  v.  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dramage  Dist.,  134  111.  384,  25  N.  E.  Dec.  266;  Ashton  v.  Rochester,  133 
781,  10  L.R.A,  285;  Huston  v.  Trib-  N.  Y.  187,  30  N.  E.  965,  31  N.  E. 
belts,  171  111.  547,  49  N.  E.  711,  63  A.  334,  28  A.  S.  R.  619;  Raleigh  v. 
S.  E.  275;  Heffner  v.  Cass,  etc.,  Coun-  Peace,  110  N.  C.  32,  14  S.  E.  521,  17 
ties,  193  lU.  439,  62  N.  E.  201,  58  L.R.A.  330;  Rolph  v.  Fargo,  7  N.  D. 
L.R.A.  353  and  note;  Baldwin  v.  Mor-  640,  76  N.  W.  242,  42  L.R.A.  64C; 
onev,  173  Ind.  574,  91  N.  E.  3,  30  Hill  v.  Higdon,  5  Ohio  St.  243,  67 
L.R.A.(N.S.)  761;  Chicago,  etc.,  R.  Co.  Am.  Dee.  289;  Ladd  v.  Portland,  32 
v.  Ottumwa,  112  la.  300,  83  N.  W.  Ore.  271,  51  Pac.  654,  67  A.  S.  R.  526 
1074,  51  L.R.A.  763;  Fitchpatrick  v.  and  note;  King  v.  Portland,  38  Ore. 
Botherks,  150  la.  376,  130  N.  W.  163,  402,  63  Pac.  2,  55  L.R.A.  812;  Ham- 
Ann.  Cas.  1912D  534,  37  L.R.A.(N.S.)  mett  v.  Philadelphia,  65  Pa.  St.  146,  3 
558;  Hydes  v.  Joyes,  4  Bush  (Ky.)  Am.  Rep.  615;  In  re  Washington 
464,  96  Am.  Dec.  311;  Bradley  v.  Mc-  Ave.,.  09  Pa.  St.  352,  8  Am.  Rep.  255; 
Atee,.7<''Bush  (Ky.)  667,  3  Am.  Rep.   Olive  Cemetery  Co.  v.  Philadelphia, 
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the  right  of  eminent  domain,*  though  there  were  in  earlier  times 
several  dissentients  from  this  view.'  But,  while  assessments  for  sewer- 
age are  primarily  referable  to  the  taxing  power,  they  also  have  in 
many  instances  the  aspects  of  police  regulations;*  and  the  same 
may  be  said  of  assessments  for  the  construction  of  sidewalks.*  Assess- 
ments for  benefits  arising  from  draining  swamps  and  overflow  lands 
have  also  been  held  to  be  an  exercise  of  the  police  power,  on  the 
theory  that  the  general  welfare  is  promoted  by  the  reclamation  of  such 
lands.** 

4.  Power  of  Legislature. — ^As  state  constitutions  are  simply  a  lim- 
itation on  the  powers  of  the  legislature,**  it  necessarily  follows  that 
the  general  power  to  enact  taxation  laws,  inherent  in  all  govern- 

93   Pa.    St.   129,  39  Am.   Rep.  732;   re  Washington  Ave.,  69  Pa.  St.  352, 

Mt.    Pleasant   v.    Baltimore,   etc.,   B.  8  Am.  Rep.  255;  Olive  Cemetery  Co. 

Co.,  138  Pa.  St.  365,  20  Atl.  1052,  11  v.   PhUadelphia,  93  Pa.    St.    129,   39 

UR.A.    520;    Pittsburg    v.     Sterrett  Am.  Rep".  732. 

Subdistriet   School,  204  Pa,   St.  C35,       Notes:  28  L.R.A.(N.S.)  1129,  1132; 

.'>4  Atl.  463,  61  L.R.A.  183;  Sands  v.  L.R.A.1917D  375. 

l{iehmond,    31    Grat.    (Va.)    571,   31       7.  Adams  County  v.  Qniney,  130  111. 

Am.  Rep.  742;  Violett  v.  Alexandria,  566,  22  N.  E.  624,  6  L.R.A.  155  and 

92  Va.  561,  23  S.  E.  909,  53  A.  S.  R.  note. 

825,     31     L.R.A.     382;     Norfolk    v.       Note:  28  L.R.A.(N.S.)   1129. 

Young,  97  Va.  728,  34  S.  E.  886,  47       And  see  Emixbkt  Domain,  vol.  10, 

L.R.A.  574;  Seattle  v.  Hill,  14  Wash.  pp.  9,  10. 

487,  45  Pac.  17,  35  L.R.A.  372  and       8.  Georgia,  R.,  etc.,  Co.  v.  Decatur, 

note;  Malette  v.   Spokane,  77  Wash.   137  Ga.  537,  73  S.  E.  830.  40  L.R.A. 

•J05,  137  Pac.  496,  Ann.  Cas.  1915D    (N.S.)  935. 

225,  51  L.R.A.(N.S.)  686;  Carstens  v.       Note:  28  L.R.A.(N.S.)  1132. 

Seattle,  84  Wash.  88,  146  Pac.  381,       And  see  Drains  and  Sewers,  vol. 

Ann.   Cas.   1917A  1070;   Heavner  v.  9,  p.  620. 

F.Moa,  69  W.  Va.  255,  71  S.  E.  184,       9.  Wilkinsbui^  v.  Home  for  A?ed 

.Vnn.     Cas.     1913A     653;     Mills     v.  Women,  131  Pa.  St.  109,  18  Atl.  937, 

Charleston,  29  Wis.  400,  9  Am.  Rep.  6  L.R.A.  531;  Mt.  Pleasant  v.  Balti- 

578.  more,  etc.,  R.  Co.,  138  Pa.  St.  365, 

Notes:  6  L.R.A.  803;  35  L.R.A.  58;  20  Atl.  1052,  11  L.R.A.  520;  Eier- 
28  L.R.A.(N.S.)  1124;  L.R.A.1917D  mann  v.  Milwaukee,  142  Wis.  606, 
375.  126  N.  W.  53,  27  L.R.A.(N.8.)  1085. 

6.  Wight   V.   Davidson,   181   U.    S.  ^^d  see  infra,  par.  23. 
371,  21  S.  Ct.  616,  45  U.  S.  i^ed.)       jq   Rjchman   v.   Muscatine,   77   la. 
900;  Speer  v.  Athens,  85  Ga.  49,  11  gjg   43  n.  W.  422,  14  A.  S.  R.  308. 


uo.  v.  UHumwa,  ii<s  i».  o««,  00  1^.  T..  ,^01    cao.    T)„nnellv   v    Decker    58 

1074,  51  L.R.A.  763;  Macon  v.  Patty,  |i!-^-i,f™i  w  w   q«q  i«  Am   TJ^n 

57  Miss.  378,  34  AnJ.  Rep.  451;  Gar-  ^is.  461,  17  N.  W.  .389,  46  Am.  R«p. 

rett  V.  St.  Louis,  25  Mo.  .505,  69  Am.  63if.           ,„   ,  r  a     !»«;«.    99  T  R  a 

Dec.  475;   People  v.   Brooklyn,  4  N.  Notes:    08    L.R.A.   356.    22   L.K.A. 

Y.  419,  55  Am.  Dec.  266;  Raleigh  v.  (N.S.)  1133. 

Peace,  110  N.  C.  32,  14  S.  E.  321,  17  And  see  Drains  and  Sbwjsrs,  vol. 

L.R.A.  330;  Hammett  v.  Philadelphia,  9,  p.  620. 

65  Pa.  St.  146,  3  Am.  Rep.  615;  In  11.  Billings  Sugar  Co.  v.  FSah,  40 
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ment,  remains  in  that  body,  in  the  absence  of  limitations  found  in 
the  organic  law.  Where  no  suqh  limitation  is  found,  the  legislative 
assembly  has  all  power,**  The  authority  of  the  legislature  to  provide 
for  and  compel  local  improvements,  which  in  its  judgment  will  pro- 
mote the  health  of  the  whole  people  and  advance  the  public  good, 
cannot  be  doubted,  and  as  the  authority  to  compel  the  improvement 
necessarily  comprehends  the  authority  to  compel  payment  therefor,** 
it  is  generally  held  that  the  legislature,  in  the  exercise  of  the  right 
of  taxation,  has  the  authority  to  direct  the  whole  or  such  part  as  it 
may  prescribe  of  the  expense  of  a  local  public  improvement,  to  be 
assessed  upon  the  owners  of  lands  benefited  thereby.*^    It  has  been 

Mont.  256, 106  Pac  565,  20  Ann.  Cas.  iVench  v.  Barber  Asphalt  Paving  Co., 

264,  26  L.R.A.(N.S.)  973.  181  U.  S.  324,  21  S.  Ct.  625,  45  U.  S. 

Note:  35  L.R.A.  58.  (L.    ed.)    879;    Wight    v.    Davidson, 

And  see  CoNsrmmoNAL  Law,  vol.  181  U.  8.  371,  21  S.  a.  616,  46  U.  S. 

6,  p.  40.  (L.  ed.)  900;  Briseoe  v.  Rudolph,  221 

12.  Spencer  v.  Merchant,  125  U.  S.  U.  8.  547,  31  S.  Ct.  679,  55  U.  S. 
345,  8  8.  Ct.  921,  31  U.  S.  (L.  ed.)  (L.  ed.)  848;  Burnett  v.  Sacramento, 
763;  Niehols  v.  Bridgeport,  23  Conn.  12  Cal.  76,  73  Am.  Dec.  518;  In  re 
189,  60  Am.  Dec.  636;  State  v.  Robert  Madera  Irrigation  Dist,  92  Cal.  296, 
P.  Lewis  Co.,  82  Minn.  390,  85  N.  W.  28  Pae.  272,  675,  27  A.  8.  R.  106,  14 
207,  86  N.  W.  611,  53  L.R.A.  421;  L.R.A.  755;  Adams  ▼.  Shelbyville. 
Garrett  v.  St.  Louis,  25  Mo.  505,  69  154  Ind.  467,  57  N.  E.  114,  77  A.  S. 
Am.  Dec.  475;  Billings  Sugar  Co.  v.  R.  484;  Sisson  v.  Buena  Vista  Coun- 
Fish,  40  Mont.  256,  106  Pac.  565,  20  ty,  128  la.  466,  104  N.  W.  454,  70 
Ann.  Cas.  264,  26  L.R.A.(N.S.)  973;  L.R.A.  440;  Bradley  v.  McAtee,  7 
People  V.  Brooklyn,  4  N.  Y.  419,  55  Bush  (Ky.)  667,  3  Am.  Rep.  309: 
Am.  Dec.  266.  Broadway  Baptist  Church  v.  McAtee, 

Note:  28  L.R.A.(N.S.)    1135.  8  Bush  (Ky.)  508,  8  Am.  Rep.  480; 

And  see  TAXATroN.  Louisville  v.  Hyatt,  2  B.  Mon.  (Ky.) 

13.  Hngar  v.  Reelanintion  Dist.  No.  177,  36  Am.  Dec.  594;  Lyon  v. 
108,  111  U.  S.  701,  4  S.  Ct.  663,  28  Hyattsville,  125  Md.  306,  93  Atl.  919, 
U.  8.  (Led.)  569;  Billings  Sugar  Co.  Ann.  Cas.  1916E  765;  Mt. 'Anbum 
V.  Fish,  40  :Mont.  2.56,  106  Pac.  565,  Cemetery  v.  Cambridge,  150  Mass.  12, 
20  Ann.  Cas.  264,  26  L.R.A.(N.S.)  22  N.  E.  66,  4  L.R.A.  8.36;  Williams 
973.  V.  Cammaek,  27  Mo.  209,  61  Am.  Dec. 

■  14.  Mattingly  v.  District  of  Colum-  508  and  note;  Heman  Constr.  Co.  v. 
I)ia.  97  U.  S.  687,  24  U.  S.  (L.  ed  )    Wabash  R.  Co.,  206  Mo.  172,  104  S. 

Ir^t'  2!,"'"JS  5"o"*yT^'  ^V^^£^'  i?^  W..67,  121  A.  S.  R.  649, 12  Ann.  Cas. 
TT.  S.  691.  26  V  S.  (L.  ed  )  238:  Ha.  ggo,  j'g  L.R.A.(N.S.)  112;  People  v. 

^.'s:  ?ri;Tra.i6r28%.'s'  «-°^'^'  *  N.  T.  419,  55  Am.  Deo. 


U.   8.  578.   9   S.   Ct.   192,  32  U.   8.  ^^■^-  ,?^2    and    note;    Raleigh    v. 

(L.  ed.)  544;  Lent  v.  Tillson,  140  TJ.  ?5"f'  "®  ^^.^J^'  "  ^-  \^?^' 

S.  316,  lis.  Ct.  825,  35U.  S.  (L.  ed.)  17   L.R.A.   330;    Sharpless  v.   Phila- 

419;  Bauman  v.  Ross,  167  U.  S.  548,  delphia,  21  Pa.  St.  147,  59  Am.  Dec. 

17  S.  Ct.  966,  42  U.  8.  (L.  ed.)  270;  759;  Hammett  v.  Philadelphia,  65  Pa. 

Norwood  V.  Baker,  172  U.  S.  269,  19  St.  146,  3  Am.  Rep.  615;  Arnold  v. 

S.  Ct.  187,  43  U.  S.   (L.  ed.)  443;  Knoxville,  115  Tenn.  195,  90  8.  W. 
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held,  however,  under  a  peculiar  constitulioual  provision  that  while 
the  power  of  assessment  is  vested, in  the  legislature,  it  is  80  in  a 
modified  sense,  and  that  it  is  not  so  vested  as  an  independent  or  prin- 
cipal power,  like  that  of  taxation,  but  as  a  part  of  and  as  an  incident 
to  the  power  of  organizing  municipal  corporations,  and  providing  for 
"them  a  system  of  government,  to  the  proper  working  of  which  the 
power  of  assessment  is  indispensable,  and  that  it  was  not  intended 
that  the  power  of  assessment  should  be  exercised  by  the  legislature, 
and  it  never  can  be,  except  through  the  intervention  of  a  municipal 
corporation.**  In  South  Carolina  the  right  to  tax  property  abut- 
ting upon  a  public  street  to  pay  the  cost  of  improvements  upon  the 
same  (as  distinguished  from  sidewalks  and  drains),  according  to  the 
supposed  benefit  to  such  property  by  such  improvement,  is  distinctly 
repudiated.*'  This  position  is  based  on  the  fact  that  the  constitution 
does  not  give  power  to  the  legislature  to  carve  the  territory  of  the 
state  into  special  tax  districts  for  state  taxation  except  into  counties, 
townships,  school  districts,  cities,  towns,  and  villages;  and  therefore 
wherever  there  is  a  public  or  corporate  purpose,  the  whole  property 
of  the  city,  town,  or  village  must  be  taxed  to  subserve  such  public 
or  corporate  purpose.*' 

5.  Power  of  Municipality. — Since  every  municipal  corporation 
derives  all  its  power  from  the  state,  and  none  can  legislate  beyond 
what  the  state  has  either  expressly  or  impliedly  authorized,'*  sucli  coi- 
porations  possess  no  inherent  power  to  levy  assessments  for  local 
improvements.  In  order  therefore  to  justify  such  assessments,  it  is 
necessary  that  authority  for  them  be  found  in  legislative  act ;  '•  the 

469,  5  Ann.  Gas.  881,  3  L.R.A.(N.S.)  that  if  there  was  an  existing  sidewalk 

837.  conforming  to  the  established  graAs  of 

Notes:    6   L.R.A.    803;    13    L.R.A.  the   street   and   a  new  sidewalk   wa< 

•'33;   35  L.R.A.  58;   60  L.R.A.  227;  made  necessary  by  a  change  of  the 

28  L.R.A.(N.S.)   1127.  grade,  the  cost  thereof  could  not  Ix- 

15.  People  V.  Lynch,  51  Cal.  15,  21  assessed  against  the  abutting  prop- 
Am.  Rep.  677.  erty. 

16.  Mauldin  v.  Greenville,  42  S.  C.  17.  Mauldin  v.  Greenville,  53  S.  C. 
293,  20  S.  E.  842,  46  A.  S.  R.  623,  285,  31  S.  E.  252,  69  A.  S.  R.  855.  43 
27  L.R.A.  284;  Mauldin  v.  Greenville,  L.R.A.  101. 

53  6.  C.  285,  31  S.  E.  252,  69  A.  S.  R.  18.  State  v.  District.  Ct.,  72  Minn. 

855,  43  L.R.A.  101.  226,  75  N.  W.  224,  71  A.  S.  R.  480. 

Note:  61  L.R.A.  55.  Note:  28  L.R.A(N.S.)   1150,  1151. 

Li  the  first  of  the  two  South  Caro-  And  see  Mukicipal  CoRPOiiATio.>^.s, 

lins  cases  cited  above,  the  court  laid  vol.  19,  p.  768. 

down   the   proposition   stated   in   the  19.  Birmingham  v.  Wills/  178  Ala. 

text,  but  held  that  the  cost  of  con-  198,  59  So.  173,  Ann.  Cas.  1915B  746; 

structing  sidewalks  was  assessable  on  Nichols  v.  Bridgeport,  23  Conn.  189, 

the     abutting    property,     though     a  60  Am.  Dec.  636;  Chicago,  etc.,  R.  Co. 

■  change  in  the  established  grade  of  the  v.  Ottumwa,  112  la.  300,  83  K,   W. 

street  made  it  necessary  to  regrade  1074,  51  L.R.A.  763;  Hydcs  v.  Joves. 

and  relay  the  sidewalk.        _  4  Bush  (Ky.)  464,  96  Am.  Dec.  311; 

But  in,  the  second  case  it  was  held  State  v.  Ely,  129  Minn.  40,  151  N.  W. 
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preBumptioD  l^eing  that,  in  the  absence  of  legislative  grant  provid- 
ing for  a  special  source  of  revenue  for  public  improvemente,  funds 
for  that  purpose  are  to  be  raised  by  an  exercise  of  the  power  of 
general  taxation.*"  It  is,  however,  almost  .universally  held  that  the 
legislatiue  may  authorize  municipalities  to  make  such  assessments,* 
and  that  constitutional  limitations  upon  the  power  of  the  legislature 
to  levy  taxes  do  not  restrict  its  power  to  authorize  municipalities  to 
impose  special  assessments  for  local  improvements.*  The  power  of 
the  legislature  over  special  assessments  is,  however,  never  presumed  to 
he  relinquished  unless  the  intention  to  relinquish  is  declared  in' clear 
and  unequivocal  terms,*  and  it  is  almost  universally  held  that  general 
power  to  levy  taxes  for  municipal  purposes  is  not  broad  enough  to 
confer  the  right  to  levy  special  assessments  for  local  improvements.* 
It  is  sometimes  stated  that  a  city,  in  making  improvements  and  1>  -ly- 
ing special  assessments  to  pay  therefor,  is  the  agent  of  the  property 

345,  Ann.   Cas.   1916B   189;   Billings  189;    Barber    Asphalt    Pa  v.    Co.    v. 

Sugar  Co.  v.  Fish,  40  Mont.  256,  106  French,  158  Mo.  534,  .58  S.  W.  934, 

Pac.  565,  20  Ann.  Cas.  264,  26  L.R.A.  54  L.R.A.  492;  Billings  Sugar  Co.  v. 

(N.S.)     973;     Trephagen     v.     South  Fish,  40  Mont.  256,  106  Pac.  565,  20 

Omaha,  69  Neb.  577,  9C  N.  W.  248,  Ann.  Cas.  264,  26  L.R.A.(N.S.)  973; 

111  A.  S.  R.  570;  Raleigh  v.  Peace,  State  v.  Dodge  County,  8  Neb.  124, 

110  N.  C.  32,  14  S.  E.  521,  17  L.R.A.  30  Am.  Rep.  819;  Hill  v.  Higdon,  5 

330;   Wistar  v.  Philadelphia,  80  Pa.  Ohio  St.  243,  67  Am.  Deo.  289;  Ladd 

St  505,  21  Am.  Rep.  112;  Northern  v.  Portland,  32  Ore,  271,  51  Pac.  654, 

Pac.  R.  Co.  V.  Seattle,  46  Wash.  674,  67  A.  S.  R.  526  and  note;  Hammett  v. 

91  Pac.  244, 123  A.  S.  R.  955, 12  L.R.A.  Philadelphia,  65  Pa.  St.  146,  3  Am. 

(N.  S.)  121;  Malette  v.  Spokane,  77  Rep.    615;    In   re   Washington"  Ave., 

Wash.  205,  137  Pac  496,  Ann.  Cas.  69  Pa.  St.  352,  8  Am.  Rep.  256;  Olive 

1915D  225,  51  L.R.A, (N.S.)  686.  Cemetery  Co.  v.  Philadelphia,  93  Pa. 

Not  as:   60   L.R.A.  227;   28   L.R.A.  St.  129,  39  Am.  Rep.  732;  Arnold  v. 

(N.S.)  1160;  Ann.  Cas.  1915D  384.  KnoxvUle,  115  Tenn.  195,  90  S.  W, 

And  see  Municipal  Corporations,  469,  5  Ann.  Cas.  881,  3  L.R.A. (N.S.) 

vol.  19,  p.  948.  837;  Storrie  v.  Cortes,  90  Tex.  283, 

20.  Birmingham  v.  WUls,  178  Ala.  38  S.  W.  154,  35  L.R.A.  666. 

198,  59  So.  173,  Ann.  Cas.  1915B  746.  Notes:  6  L.R.A.  803;  35  L.R.A.  34. 

1.  Willard    v.    Presburv,   14   Wall.  2.  Storrie  v.  Houston   City  St.  R. 

676,  21  U.  S.  (L.  ed.)  7i9;  Birming-  Co.,  fl2  Tox.  129,  46  S.  W.  796,  44 

ham    V.   Klein,    89    Ala.   461,   7    So.  L.R.A.  716. 

386,    8   L.R.A.   369;    Birmingham   v.  Note:  28  L.R.A. (N.S.)  1135, 

Wills,  178  Ala.  198,  59  So.  173,  Ann,  And  see  infra,  par.  6,  7. 

Cas.   1915B   746;   Adams   v.    Shelby-  3.  Birmingham   v.    Klein,   89    Ala. 

ville,  154  Ind.  467,  .57  N.  E,  114,  77  461,  7  So.  386,  8  L.R.A.  369;  Davis 

A.  S.  R.  484,  49  L.R.A.  797;  Bradley  v.  Litchfield,  145  III.   313,  33  N.  E. 

V.  McAtee,  7  Bush  (Ky.)  667,  3  Am.  888,  21  L.R.A,  563;  Ladd  v.  Portland, 

Rep,  309;  Lexington  v.  McQuillan,  9  32  Ore.  271,  51  Pac.  C54,  67  A.  S.  R. 

Dana   (Ky.)   513,  3.')  Am.  Dec.  159;  526  and  note. 

Lyon    V.    Hyattsvllle,   125    Md.    306,  4.  Chicago,  etc.,  K.  Co.  v.  Ottumwa, 

93   Atl.  919,   Ann.   Cas.  1916E   765;  112  la.  300,  83  N.  W.  1074,  51  L.R.A. 

Hoyt  V,  East  Saginaw,  19  Mich.  39,  2  763;  Macon  v.  Patty,  67  MiaB.  378,  34 

Am.  Rep,  76;  State  v,  Ely,  120  Minn.  Am.  Bdp,  461. 

40,  151  N,  W.  545,  Ann.  Cas.  1916B  ^  •     ' 
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owner.  It  is  obvious  that  the  ageucy  ie  merely  conventional  and 
lacks  nearly  all  of  the  elements  of  an  ordinary  agency.  The  authority 
does  not  emanate  from  the  supposed  principal.  The  work  is  not 
that  of  the  supposed  principal.  He  cannot  discharge  the  supposed 
agent,  nor  direct  the  agent  in  the  performance  of  the  work.  He 
pays  for  the  work  by  an  enforced,  involuntary  charge  as  he  pay.« 
other  taxes.  It  seems  more  exact  to  say  that  the  council  is  the  agent 
of  the  law,  both  in  letting  the  contract  and  in  levying  the  assessment* 

II.  Validity  and  Construction  of  Assessment  Statutes 

6.  Constitutionality  Generally. — ^When  certain  persons  are  so 
placed  as  to  have  a  common  interest  among  themselves,  but  in  com- 
mon with  the  rest  of  the  community,  laws  may  justly  be  made  pro- 
viding thiit,  under  suitable  and  equitable  regulations,  those  common 
interests  shall  be  so  managed  that  those  who  enjoy  the  benefits  shall 
equally  bear  the  burden,'  and  the  validity  of  assessments  for  local 
improvements  is  sustained  on  the  theory  of  special  benefits  corre- 
sponding in  value  to  the  cost  of  the  improvements."  Such  assessments, 
based  upon  u  special  benefit  accruing  to  the  assessed  property,  do  not 
fall  within  the  constitutional  inhibitions  against  taking  private  prop- 
erty for  public  use  without  compensation,*  or  depriving  of  property 
without  due  process  of  law.'  In  some  state  constitutions  there  are 
express  provisions  relating  to  special*  assessments  and  of  course  legis- 
lative enactments  to  be  valid  must  conform  thereto." 

7.  -Application  of  Particular  Constitutional  Provisions  as  to  Tax- 
ation and  Indebtedness. — It  is  the  well  settled  general  rule  that  spe- 
cial assessments  for  local  improvements  are  not  taxes  within  the  mean- 
ing of  the  constitutional  provision  that  taxation  shall  be  equal  and 
uniform  throughout  the  .state,  county,  or  municipality  laying  the 
tax.**    Indeed  it  would  be  impossible  to  apply  to  the  varying  want?; 

6.  Malette    v.    Spokane,    77   Wash.  Dec  289;  In  re  Wa.sliington  Ave.,  CO 

205,  137  Pac.  496,  Ann.  Gas.  1915D  Pa.  St.  352,  8  Am.  Rep.  255;  Arnold 

225,  51  L.R.A.(N.S.)  686.  v.  KnoxviUe,  115  Tenn.  195,  90  S.  W. 

6.  Illinois  Cent.  R.  Co.  v.  Decatur,  469,  5  Ann.  Cas.  881,  3  L.R.A.(N.S.) 
147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  837. 

(L.  ed.)  132;  Macon  v.  Patty,  57  9.  Hagar  v.  Reclamation  Dist.  No. 
Miss.  378,  34  Am.  Rep.  451;  Hill  v.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28 
Higdon,  5  Ohio  St.  243,  67  .^m.  Dec.  U.  S;  (L.  ed.)  569;  Cass  Farm  Co.  v. 
289;  Sands  v.  Richmond,  31  Grat.  Detroit,  181  U.  S.  396,  21  S.  Ct.  644, 
(Va.)  571,  31  Am.  Rep.  742.  645,  45  U.  S.  (L.  ed.)  914;  Detroit  v. 

Note:  35  L.R.A.  58.  Parker,  181  U.  S.  399,  21  S.  Ct.  624, 

7.  Ladd  V.  Portland,  32  Ore.  271,  645,  45  U.  S.  (L.  ed.)  917.  And  see 
61  Pac.  654,  67  A.  S.  R.  626.     And  infra,  par.  57,  62,  73. 

see  supra,  pai-.  1.  10.  Birmingham  v.  Wills,  178  Ala. 

8.  Weed  v.  Boston,  172  Mass.  28,  198,  59  So.  173,  Ann.  Cas.  1915B  746. 
51  N.  E.  204,  42  L.RA.  642;  HiU  11.  Hagar  v.  Reclamation  Dist.  No. 
V.  Higdon.  5  Ohio  St.  243,  67  Am.  108,  111  U.  S.  701,  4  S.  Ct.  663,  28 
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of  a  municipality  the  rule  invoked  with  reference  to  taxation  for 
state  purposes  on  propejty  throughout  the  state^  without  producing 
the  very  inequality  which  that  rule  requiring  uniformity  and  equality 
was  designed  to  prevent.  There  would  often  be  manifest  injustice 
in  subjecting  the  whole  property  of  a  city  to  taxation  for  an  improve- 
ment of  a  local  character.**  It  has  frequently  been  held,  however,  that 
the  principle  of  uniformity  governs  the  levying  of  assessments,**  and 
that  no  tax  of  any  kind  can  be  sustained  when  it  appears  that  the 
several  parcels  of  property  chargeable  with  the  tax  are  made  to  bear 
'unequally  the  burden  thereof.**    As  sometimes  stated,  the  difference 

U.   S.   (L.  ed.)   569;  Birmingham  v.  •L.B.A.(N.S.)   837,  overruling  Taylor 

Klein,  89  Ala.  461,  7  So.  386,  8  L.R.A.  v.  Chandler,  9  Heisk.  (Tenn.)  349,  24 

369;  Burnett  v.  Sacramento,  12  Cal.  Am.  Rep.  308. 

76,  73  Am.  Dec.  518;  People  V.  Lynch,  Notes:  33  L.B.A.  34;  58  L.R.A. 
51  Cal.  15,  21  Am.  Rep.  677;  Denver  367;  28  LR.A.(N.S.)  1137,  1139, 
v.  Knowles,  17  Colo.  204,  30  Pac.  1140;  L.R.A.1917D  375. 
1041,  17  L.B.A.  135;  Speer  v.  Athens,  See  also  infra,  par.  48. 
85  Ga.  49, 11  S.  E.  802,  9  L.R.A.  402;  In  Minnesota  the  constitution  as 
Georgia  R.,  etc.,  Co.  v.  Decatur,  137  originally  adopted  required  all  taxes 
Ga.  537,  73  S.  E.  830,  40  L.R.A.  to  be  as  "nearly  equal  as  may  be,"  and 
(N.S.)  935;  Loeffler  v.  Chicago,  246  while  in  this  form  it  was  held  to  pro- 
Ill.  43,  92  N.  E.  586,  20  Ann.  Cas.  hibit  special  or  local  assessments  for 
335;  Anderson  v.  Kerns  Draining  Co.,  public  purposes  based  on  benefits. 
14  Ind.  199,  77  Am;  Dec.  63;  Ottawa  To  obviate  the  effect  of  these  deci- 
County  v.  Nelson,  19  Kan.  234,  27  sions,  the  constitution  was  amended  in 
Am.  Rep.  101;  Franklin  County  v.  1869,  by  exempting  from  this  equality 
Ottawa,  49  Kan.  747,  31  Pac.  788,  33  provision  assessments  for  local  im- 
A-  S.  R.  3ft6;  Owensboro  v.  Sweeney,  provements  by  municipal  corpora- 
129  Ky.  607,  111  S.  W.  364,  130  A.  tions.  Sperry  v.  Flygare,  80  Minn. 
S.  B.  477;  Shrevcport  v.  Prescott,  51  325,  83  N.  W.  177,  81  A.  8.  "B.  261. 
La.  Ann.  1895,  26  So.  664,  46  L.R.A.  49  L.R.A.  757. 

193;  Lake  Shore,  etc.,  R.  Co.  v.  Grand       12.  Louisiana  v.  Pilsbury,  105  U.  S. 

Rapids.  192  Mich.  374,  60  N.  W.  767,  295,  26  V.  S.  (li.  ed.)  1096;  Haarar  v. 

29  L.R.A.  195;   Macon   v.   Patty,  .57  Reclamation  Dist.  No.  108,  111  V.  S. 

Miss.  378,  34  Am.  Rep.  451;  Heman  701,  4  S.  Ct.  063,  28  V.  S.   (L.  ed.) 

Constr.  Co.  v.  Wabash  B.  Co.,  206  Mo.  569;  Rolph  v.  Fargo,  7  N.  D.  640,  7ti 

172,  104  S.  W.  67,  121  A.  S.  R.  619,  N.   W.   242,   42  L.R.A.   646;   Amokr 

12   Ann.    Cas.   630,   12  L.R.A. (N.S.)  v.  Knoxville,  115  Tenn.  195,  90  S.  W. 

112;  Des  Moines,  etc.,  Levee  Dist.  No.  469,  5  Ann.  Cas.  881,  3  L.R.A.(N.S.) 

1  V.  Chicago,  etc.,  R.  Co.,  240  Mo.  614,  837. 

145  S.  W.  35,  39  L.R.A.(N.S.)  543;       13.  State   v.    Ely,    129    Minn.    40. 

Billings  Sugar  Co.  v.  Fish,  40  Mont.  151  N.  W.  545,  Ann.  Cas.  1916B  189 : 

256,  106  Pac.  565,  20  Ann.  Cas.  264,  Billings  Sugar  Co.  v.  Fish,  40  Mont. 

26     L.R.A.(N.S,)     973;     Raleigh     v.  256,  106  Pac.  565,  20  Ann.  Cas.  264, 

Peace,  110  N.  C.  32.  14  S.  E.  521,  17  26     L.R.A.(N.S.)     973;     Raleigh     v. 

L.R.A.  330;  Roljih  v.  Kar«o,  7  N.  D.  Peace,  110  N.  C.  32,  14  S.  E.  521,  17 

640,  76  N.  W.  242,  42  L.R.A.  ()46;  LR.A.    330:    Cook   v.    Portland,   20 

Hill   V.  Higdon.  5  Ohio   St.  243,  07  Ore.  580,  27  Pac.  263,  13  L.R.A.  533 

Am.  Dec.  289;  King  v.  Portland,  38  and  note;  Howell  v.  Tacoma,  3  Wash. 

Ore.  402,  63  Pac.  2,  55  LR.A.  812;  711,   29   Pac.   447,   28   A.    S.   R.  83. 

Arnold  v.  Knoxville,  115  Tenn.  195,  And  see  infra,  par.  48. 
90   S.  W.   469,  5   Ann.   Cas.   881,  3       14.  People  v.  Lynch,  51  Cal.  15,  21 
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is  only  in,  the  character  of  the  uniformity  and  in  the  basis  on  which  it 
is  established.*''  It  is  equally  clear  that  those  constitutional  clauses 
which  prescribe  the  mode  of  assessment,  and  the  persons 'by  whom 
it  shall  be  made,  and  that  ail  property  shall  be  taxed,  have  no  appli- 
cation to  at^essmenta  levied  for  local  improvements.^'  Likewise  con- 
stitutional provisions  which  require  taxation  to  be  proportioned  to 
the  value  of  tlie  property  on  which  it  is  laid  are  only  applicable  to 
taxation  in  its  usual,  ordinary,  and  received  sense,  and  are  therefore 
limited  to  taxation  for  general  purposes  alone,  and  are  not  intended 
to  apply  to  lopal  assessments,  where  the  money  raised  is  to  be.  expend-' 
ed  on  the  property  taxed."  It  was  held  in  a  case  afterwards  overruled 
that  a  special  tax  on  land  in  a  levee  district,  which  is  especially 
benefited  by  a  levee  for  which  the  tax  is  made,  is  a  tax  within  a 
constitutional  provision  requiring  taxes  to  bo  levied  on  all  property, 
real,  personal,  and  mixed,  and  levied  accordiilg  to  value."  So  also 
it  has  been  held  that  a  local  assessment  is  a  tax,  in  the  sense  of  a 
constitutional  provision  conferring  appellate  jurisdiction  in  cases  in- 
volving any  tax,  impost  or  .toll  whatever,  where  the  assessment  was 
made  by  the  legislature  without  the  consent  of  the  landowner,,  but 
that  such  assessments  are  not  a  tax  within  such  provision  where  they 
are  based  primarily  upon  petitions  signed  by  the  abutting  property 
owners,  and  consequently  not  predicated  upon  the  fiat  of  the  legis- 
lature.'" The  provisions  found  in  many  constitutions  restricting  the 
amount  of  indebtedness  that  a  city  may  incur  apply  only  to  gen- 
eral taxes  levied  for  governmental  purposes,  and  not  to  special  assess- 
ments for  paying  the  cost  of  local  improvemenls.-"  So  constitutional 
provisions  juaking  it  the  duty  of  the  legislature  to  provide  for  the 
organization  of  municipal  corporations,  and  to  restrict  their  powers 
of  taxatioa  and  assessment,  and  to  borrow  money,  contract  debts,  or 
to  loan  their  credit,  so  as  to  prevent  abuses,  do  not  limit  the  power 
of  the  legislature  by  appropriate  legislation,  either  directly  or  through 

Am.  Rep.  677;  Howell  v.  Tacoma,  3  Knoxville,'  115  Tenn.  195,  90  S.  W. 

Wash.  711,  29  Pac.  447,  28  A.  S.  R.  469,  5  Ann.  Cas.  881,  3  L.R.A.(N.S.) 

83.    And  see  infra,  par.  47  et  seq.  837. 

15.  King  V.  Portland,  38  Ore.  402,  19.  Shreveport  v.  Prescott,  51  La. 
03  Pae.  2,  55  L.R.A.  812.  Ann.  1895,  26  So.  664,  46  L.R.A.  193. 

16.  Arnold  v.  Knoxville,  115  Tenn.  20.  Quill  v.  Indianapolis,  124  Ind. 
195,  90  S.  W.  469,  5  Ann.  Cas.  881,  292,  23  N.  E.  788,  7  LR.A.  681;  Lake 
3  L.R.A.(N.S.)  837.  Shore,  etc.,  R.  Co.  v.  Grand  Rapids, 

17.  Birmingham  v.  Klein,  89  Ala.  102  Mich.  374,  60  N.  W.  767,  29 
461,  7  So.  386,  8  LR.A.  3C9  and  note;  L.R.A.  195;  Heman  Constr.  Co.  v. 
Egyptian  Levee  Co.  v.  Hardin,  27  Wabash  R.  Co.,  206  Moi  172,  104  S. 
Mo.  495,  72  Am.  Dec.  276;  Rolph  v.  W.  67,  121  A.  S.  R.  649, 12  Ann.  Cas. 
Fargo,  7  N.  D.  640,  76  N.  W.  242,  630,  12  LR.A.(N.S.)  112;  Raleigh  v. 
42  L.R.A.  646.  Peace,  110  N.  C.  32.  14  S.  E.  521,  17 

18.  Reelfoot   Lake   Levee    Diet.    v.  LR.A.  330. 

Dawson,  97  Tenn.  151,  36  S.  W.  1041,       Note:  28  L.E.A.(N.S.)    1160. 
34  L.E.A.  725,  overruled  by  Arnold  v. 
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muukipal  bodies,  to  impose  assessments  to  defray  the  cost  of  local 
improvementis  upon  property  benefited  thereby  according  to  its  front- 
age.* This  is  on  the  groand  that  though  the  improvement  is  to  be 
paid  in  cash  upon  the  completion  of  the  work,  no  indebtedness  can 
be  said  to  be  incurred  therefor,  and  even  although  during  the  pen- 
dency of  the  work  bonds  may  be  issued  to  raise  funds  to  prosecute 
the  same.* 

8.  Statutes  Imposing  Personal  Liability. — According  to  the  rule 
adopted  by  a  majority  of  the  courts  a  statute  providing  for  a  special 
iissessment  is  unconstitutional  in  so  far  as  it  imposes  a  personal  lia- 
bility on  an  abutting  owner  for  the  recovery  of  the  assessment,  and 
subjects  all  his  real  and  personal  property,  wherever  situated,  to  execu- 
tion in  satisfaction  of  any  judgment'that  may  be  obtained.'  Like- 
wise a  legislative  provision  which  prescribes  a  liability  beyond  the 
fund  realized  from  the  sale  of  the  land  is  unconstitutional.*  This 
rule  is  based  on  the  view  that  such  provisions  \dolate  the  principle  for- 
bidding the  taking  of  property  without  compensation,*  and  abandon 
the  theory  of  special  benefits,  on  which  alone  tfce  abutting  property 
can  be  lawfully  assessed,  and  are  in  conflict  with  the  constitutional 
provision  for  equality  and  uniformity  of  taxation.'  This  rule  is,  how- 
ever, not  universal  and  in  some  jurisdictions  the  courts  have  declared 
statutes  imposing  a  personal  liability  upon  abutting  owners  for 
special  assessments  to  be  constitutional,'  on  the  ground  that  the 
justice  or  injustice  of  the  requirement  is  a  question  for  the  legisla- 
ture, not  for  the  court,  and  that  the  power  is  manifestly  legislative  in 
character,  and  heme  must  be  upheld,  unless  clearly  prohibited  to 

1.  Baleigh  v.  Peace,  110  N.  C.  32,  Notes:  18  L.R.A.(N.S.)  1261;  28 
34  S.  E.  521,  17  L.R.A.  330;  Hill  v.  L.R.A.(N.S.)  1138;  17  Ann.  Cas. 
Higdon,  5  Ohio  St.  243,  67  Am.  Dec.  1256. 

289.  4.  Note:  35  L.R.A.  61. 

Note:  28  L.R.A.(N.S.)  1149.  5.. Raleigh  v.  Peace,  110  N.  C.  32, 

2.  Quill  V.  Indianapolis,  124  Ind.  14  S.  E.  521,  17  L.R.A.  330;  Brook- 
292,  23  N.  E.  .788,  7  L.R.A.  681.  ings  v.  Natwiok,  22  S.  D.  322,  117  N. 

3.  Craw  v.  Tolono,  96  HI.  255,  36  W.  376,  133  A.  S.  R.  927,  17  Ann. 
Am.  Rep.  143;  Broadway  Baptist  Cas.  1254,  18  L.R.A.  (N.S.)  1259. 
Churdb  V.  McAtee,  8  Bush  (Ky.)  508,  6.  Raleigh  v.  Peace,  110  N.  C.  32. 
8  Am.  Rep.  480;  Macon  v.  Patty,  57  14  S.  E.  521,  17  L.R.A.  330;  Asberrv 
Miss.  378,  34  Am.  Rep.  451;  Clinton  v.  Roanoke,  91  Va.  562,  22  S.  E.  360, 
V.   Henrv    County,   115   Mo.   557,  22  42  LJl.A.  636. 

S.  W.  4<>4.  37  A.  S.  R.  415;  Raleigh  Note:  18  L.R.A.(N.S.)   1261. 

V.  Peace,  110  N.  C.  32,  14  S.  E.  521,  7.  Bangor  v.  Pierce,  106  Me.  527, 

17  L.R.A.  3.30;  Ivanhoe  v.  Enterprise,  76  Atl.   945,  138   A.   S.   R.  .363,  29 

29  Ore.  245,  45  Pac.  771,  35  L.R.A.  L.R.A.(N.S.)   770;  Hill  v.  Higdon,  5 

58;  Brookings  v.  Natwick,  22  S.  D.  Ohio  St.  243,  67  Am.  Dec.  289;  Stor- 

322,  117  N.  W.  376,  133  A.  S.  R.  927  rie  v.  Cortes.  90  Tex.  283,  38  S.  W. 

and    notev  17    Ann.    Cas.    1254,    18  154,  35  L.R.A.  666. 

L.R.A.(N.S.)    1259;  Asberry  v.  Roa-  Notes  j  133  A.  S.  R.  937;  35  L.R.A, 

Doke-  91  Va.  562,  22  S-.  E.  360,  42  59. 

L.R.A   636. 
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the  I^islature  by  some  section  or  clause  of  the  state  or ,  federal  cou- 
stitution.^  The  English  statutes  have  not  only  made  the  assessment 
for  local  improvementf)  a  charge  upon  the  Icmd  benefited,  but  have 
gone  so  far  as  to  make  it  recoverable  by  the  vestry  in  a  personal  action 
against  the  present  or  future  owner  of  the  property  assessed.*  The 
riglit  to  impose  a  personal  hability  upon  an  abutting  owner  for  a 
special  assessment  has  been  frequently  recognized  without  the  con- 
stitutionality of  the  statute  being  passed  on.** 

9.  Caratlve  Acts. — Where  a  local  improvement  has  been  made 
under  void  authority,  and  the  property  owners  have  received  the 
benefits  of  the  improvement,  the  legislature  has  the  clear  right  unlest- 
restricted  by  the  state  constitption  to  legalize  what  it  might  pre- 
viously have  ordered,**  provided  such  confirmation  does  not  inter- 
fere with  intervening  rights.**  And  such  an  act  has  been  upheld, 
even  though  a  right  of  action  which  had  been  vested  in  an  individual 
might  thereby  be  divested.*'  So  the  legislature  may  make  imma- 
terial statutory  requirements  which  it  could  have  dispensed  with  in 
the  first  instance.**  From  these  doctrines  it  is  quite  apparent  that 
it  is  within  the  power  of  the  legislature  to  cure  retrospectively  pro- 
ceedings for  the  improvement  of  a  street  because  the  petition  there- 
for did  not  have  the  requisite  number  of  signers,  since  the  legislature 
might  have  dispensed  with  such  petition  in  the  first  instance,  and 
iiuthorized  and  empowered  the  municipality  to  initiate  the  proceeding 
for  the  improvement  without  any  petition  whatever.** 

10,  Construction. — ^Local  assessments  are  in  derogation  of  the  com- 
mon law  rights  of  attingent  property  owners,  and  for  that  reason  it 

8.  Bangor  v.  Pierce,  106  Me.  527,  802;  Donley  v.  Pittsburgh,  147  Pa.  St. 
76  Atl.  945,  138  A.  S.  R.  363,  29  348,  23  Atl.  394,  30  A.  S.  B.  738; 
Ii.R.A.(N.S.)  770.  Whitney  v.  Pittsburg,  147  Pa.  St.  351, 

Note:  133  A.  S.  R.  937.  23  Atl.  395,  30  A.  S.  R.  740  and  notfe; 

9.  Note:  35  L.R.A.  59.  Dean  v.  Charlton,  23  Wis.  590,  99  Am. 

10.  Pittsburgh,  etc.,  R.  Co.  v.  Ta-  Dec.  205;  Mills  v.  Charleton,  29  Wis. 
l«r,  168  Ind.  419,  77  N.  E.  741,  11  400,  9  Am.  Rep.  578.  And  see  Stat- 
Ann.  Cas.  808;  Farwell  v.  Des  Moines  ctes',  post. 

Brick  Mfg.  Co.,  97  la.  286,  66  N.  W.  12.  Mattingly  v.  District  of  Colnm- 

176,  35  L.R.A.  63;  Handy  v.  Collins,  bia,  97  U.  S.  687,  24  U.  S.  (L.  ed.) 

(iO  Md.  229,  45  Am.  Rep.  725.  1098. 

Notes:    35   L.R.A.    60;    18    L.R.A.  13.  Chester  v.   Black,  132   Pa.   St. 

(N.S.)  1260;  17  Ann.  Cas.  1255.  568,  19  Atl.  276,  6  L.R.A.  802. 

11.  Mattingly  v.  District  of  Co-  14.  Nottage  v.  Portland,  35  Ore. 
lumbia,  97  U.  S.  687,  24  U.  S.  (L.  ed.)  539,  58  Pac.  883,  76  A.  S.  R.  513. 
1098;  People  v.  Lynch,  51  Cal.  15,  21  15.  Richman  v.  Muscatine  County, 
Am.  Rep.  677;  Kichman  v.  Muscatine  77  la.  513,  42  N.  W.  422,  14  A.  S.  R. 
County,  77  la.  513,  42  N.  W.  422,  14  308,  4  L.R.A.  445;  Nottage  v.  Port- 
A.  S.  R.  308,  4  L.R.A.  445;  Nottage  land,  35  Ore.  539,  58  Pac.  883,  76 
V.  Portland,  35  Ore.  539,  58  Pac.  883,  A.  S.  R.  513;  Whitney  v.  Pittsburg, 
76  A.  S.  R.  513;  Chester  v.  Black,  147  Pa.  St.  351,  23  Atl.  395,  30  A.  S. 
132  Pa.  St.  568,  19  Atl.  276,  6  L.R.A.  R.  740. 
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is  commonly  said  that  the  statutory  authority  under  which  they  are 
levied  is  to  be  strictly  construed  and  followed.^*  Any  substantial 
departure  from  the  prescribed  formula  vitiates  the  proceeding,"  and 
any  action  beyond  the  terms  of  the  statute  granting  the  power  is 
ultra  vires  and  renders  the  assessment  invalid.'*  It  is  the  right  of  the 
person  whose  property  is  to  be  reached  to  insist  upon  the  observance 
of  every  form  prescribed  by  statute  which  will  in  the  least  tend  to  his 
protection.**  But  the  sovereign  power  that  delegates  authority  to 
municipal  corporations  in  the  matter  of  assessments  may,  when  it 
Sties  proper,  change  or  abrogate  this  general  rule  of  construction.'^ 

ni.  Improvements  Authorizing  Levy  of  Assessment 

11.  In  General. — Special  or  local  assessments  are  constitutional 
only  when  imposed  to  pay  for  local  improvements  clearly  conferring 
special  benefits  on  the  property  assessed.*    They  cannot  be  imposed 

K.  Birminghcm  v.  Wills,  178  Ala.  467,  57  N.  E.  114,  77  A.  S.  R.  484,  49 
198,   59    So.    173,   Ann.    Cas.   1915B  L.R.A.  797. 
746;  New  Haven  v.  Fair  Haven,  etc.,       Note:  28  L.R.A.(N.S.)  1151. 
R.    Co.,  38   Conn.   422,  9  Am.   Rep.       19.  Merritt  v.  Portrhester,  71  N.  Y. 
:W9;  Davis  V.  Litchfield,  145  111.  313,  309,  27  Am.  Rep.  47. 
33  N.  E.  888,  21  L.R.A.  563;  Chicasro,       20.  Broadway    Baptist    Church    v. 
etc.,  R.  Co,  V.  Ottumwa,  112  la.  300,   McAtee,  8  Bush    (Ky.)    508,  8  Am. 
83  N.  W.  1074,  51  L.R.A.  763;  Broad-  Rep.  480. 

way  Baptist  Church  v.  McAtpe.  8  1.  Norwood  v.  Baker,  172  U.  S. 
Bush  (Ky.)  608,  8  Am.  Rep.  i80;  269,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.) 
Sbreveport  v.  Preseott,  51  La.  .  im.  443;  Davis  v.  Litchfield,  145  111.  313, 
1895,  26  So.  664,  46  L.R.A.  193;  Bal-  33  N.  E.  888,  21  L.R.A.  563;  Chicajyo 
timore  v.  Porter,  18  Md.  284,  79  Am.  v.  Blair,  149  lU.  310,  36  N.  E.  829, 
Dec.  686;  State  v.  District  Ct.,  72  24  L.R.A.  412;  Crane  v.  West  Chi- 
Minn.  226,  75  N.  W.  224,  71  A.  S.  R.  eago  Park  Com'rs,  153  111.  348,  38 
480;  Sedalia  Nat.  Bank  v.  Donohue,  N.  E.  943,  26  L.R.A.  311;  Heffner  v. 
190  Mo.  407,  89  S.  W.  386,  4  Ann.  Cass,  193  111.  439,  62  N.  E.  201,  58 
Cas.  89;  Wilson  v.  Trenton,  53  N.  J.  L.R.A.  353;  Sears  v.  Boston,  173 
L.  645,  23  Atl.  278,  16  L.R.A.  200;  Mass.  71,  53  N.  E.  138,  43  L.R.A. 
Merritt  v.  Portchester,  71  N.  Y.  309,  834;  Sears  v.  Boston  St.  Cora'rs,  180 
27  Am.  Rep.  47;  Ladd  v.  Portland,  32  Mass.  274,  62  N.  E.  397,  62  L.R.A. 
Ore.  271,  51  Pac.  654,  67  A.  S.  R.  526  144;  State  v.  Robert  P.  Lewis  Co.,  82 
and  note:  Whittaker  v.  Deadwood,  Minn.  390,  85  N.  W.  207,  86  N.  W. 
23  S.  D.  538,  122  N.  W.  590,  139  A.  611,  53  LR.A.  421;  State  v.  Polk 
S.  R.  1076:  McCrowell  v.  Bristol,  89  County,  87  Minn.  325,  92  N.  W.  216, 
Va.  652,  16  S.  E.  867,  20  L.R.A.  653;  60  L.R.A.  161  and  note;  McCorm.ack 
Violett  V.  Alexandria,  92  Va.  561,  23  v.  Patchin,  53  Mo.  33.  14  Am.  Ret). 
S.  E.  909.  53  A.  S.  R.  825,  31  L.R.A.  440;  State  v.  Newark,  37  N.  J.  L.  415, 
382.  18   Am.   Rep.  729;   Rolph   v.  Far^o, 

Notes:    8    L.R.A.    370;    13   LR.A.   7  N.  D.  640,  76  N.  W.  242.  42  L.R.A. 
534;  28  L.1{.A.(N.S.)  1151,  1160.         646;  Cincinnati,  etc.,  R.  Co.  v.   Cin- 

17.  Menilt  v.  Portchester,  71  N.  Y.   einnati,  62  Ohio  St.  465,  57  N.  E.  229, 
309,  27  Am.  Rep.  47.  49  L.R.A.  566;  Chicago,  etc.,  R.  Co. 

Note:  13  L.R.A.  534.  v.  Keith,  67  Ohio  St.  279,  66  N.  E. 

18.  Adams  v.  Shelbyville,  164  Ind.  1020,  60  L.R.A.  526;  Cook  ▼.  Port- 
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$  11  SPECIAL  OB  LOCAL  ASSESSME3NTS  25  R.  C.  L. 

to  pay  for  an  improvement  of  general  public  benefit,*  and  wherre  a 
landowlQer  assessed  for  a  public  improvement  receives  and  can  receive 
from  such  improvement  no  other  or  greater  benefits  than  the  com- 
munity at  large  the  assessment  is  invalid.'  A  law  which  would 
attempt  to  make  one  person  or  a  given  number  of  persons,  under  the 
guise  of  local  assessments,  pay  a  general  revenue  for  the  public  at 
large  would  not  be  an  exercise  of  the  taxing  power,  but  an  act  of  con- 
fiscation.* Thus  it  has  been  held  that  a  statute  authorizing  a  street 
already  laid  out  and  in  good  condition  to  be  taken  and  improved  for 
a  public  drive  or  carriageway  and  providing  that  the  expense  of  the 
improvements  be  assessed  upon  the  property  located  on  the  street  is 
unconstitutional,  as  imposing  local  assessments  for  improvements 
which  are  for  the  general  public  benefit.'  But  on  the  other  hand  as 
between  the' general  taxpayers  and  the  property  specially  benefited,  the 
uoneral  taxpayers  have  the  right  to  require  the  city  to  make  and  collect 
the  special  assessments  provided  for,  to  the  end  that  the  burden  for 
local  improvements  shall  be  home  ultimately  by  such  specially  bene- 
fited property  and  not  by  the  general  taxpayers;*  general  taxation 
for  such  local  objects  is  manifestly  unjust.  It  burdens  those  who  are 
not  benefited,  and  benefits  those  who  are  not  burdened.'  A  provision 
in  a  city  charter  that  a  street  may  be  improved  at  the  expense  of  the 
abutting  owner,  and  that  when  thus  improved  it  shall  not  again  be 
improved  in  the  same  manner,  does  not,  though  the  owner  has  paid 
for  such  improvement,  constitute  a  contract  with  the  state.  Hence 
the  legislature  may  thereafter  constitutionally  remove  the  limitation, 
and  authorize  the  city  to  reimprove  or  rebuild  the  street  and  assess 

land,  20  Ore.  580,  27  Pac.   263,  13  Notes:    6    L.R.A.    803;    14   L.R.A. 

L.R.A.    533    and    note;    Hammett   v.  756;  28  L.R.A. (N.S.)   1168. 

Philadelphia,  65  Pa.  St.  146,  3  Am.  3.  Chicago  v.  Blair,  149  111.  310,  36 

Rep.  615;  In  re  Orkney  St.,  194  Pa.  N.  E.  829,  24  L.B.A.  412;  In  re  Waah- 

St.  425,  45  Atl.  314,  48  L.R.A.  274.  ington  Ave.,  69  Pa.  St.  352,  8  Am. 

Notes:    6    L.R.A.   802;    28    L.R.A.  Rep.  255. 

(N.S.)  1168,  117L    .  Note:  28  LR.A.(N.S.)   1171. 

2.  New  Orleans  v.  Warner,  175  U.  4.  Norwood   v.    Baker,    172   U.    S. 
S.  120,  20  S.  Ct.  44,  44  U.  S.  (L.  ed.)  269,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.) 
f»(i;  Baltimore  v.  Hughes,  1  Gill  &  J.  443;  McCormack  v.  Patchin,  53  Mo.  33, 
(Md.)  480,  19  Am.  Dee.  243;  Maeon  14  Am.  Rep.  440;  In  re  Washington 
V.  Patty,  57  Miss.  378,  34  Am.  Rep.  Ave.,  69  Pa.  St.  352,  8  Am.  Rep.  255. 
-151;   AicCormaek  v.  Patchin,  53  Mo.  Note:   28  L.R.A.(N.S.)    1108. 
,SH,  14  Am.  Rep.  440;  Cook  v.  Port-  6.  Hammett  v.  Philadelphia,  65  Pa. 
land,  20  Ore.   580,  27  Pac.  263,  13  St.  146,  3  Am.  Rep.  615. 
L.R.A.    533   and    note;    Hammett   v.  6.  State  v.  Ely,  129  Minn.  40,  151 
Philadelphia,  65  Pa.  St.  146,  3  Am.  N.  W.  545,  Ann."C8.s.  1916B  189. 
Kep.  615;  In  re  Washington  Ave.,  69  7.  Burnett  y.   Sacramento,  12  Cal. 
Pa.   St.  352,  8  Am.   Rep.   255;   Mt.  76,  73  Am.  Dec.  518 ;  People  v.  Brook- 
Pleasant  V.   Baltimore,   etc.,   R.    Co.,  lyn,  4  N.  Y.  419,  55  Am.  Dec.  266; 
138   Pa.   St.   365,   20  AtL   1052,   11  Raleigh  v.  Peace,  110  N.  C.  32,  14 
L.R.A.  520.  R.  E.  521,  17  L.R.A.  330. 
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25  fi.  0.  I4.         SPECIAL  OB  LOCAL  ASSESSMENTS  S  12 

the  cost  thereof  to  the  abutting  property."  It  is  not  necessary  that  a 
municipality  should  have  acquired  title  to  a  8ti«et  to  enable  it  to  levy 
aud  collect  assessments  for  the  improvement  thereof.  It  is  sufiScieni 
that  the  owner  of  the  fee  has  permitted  the  land  to  be  used  as  a  street 
for  such  a  length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  the  interruption  of  the  enjoy- 
ment.' The  right  to  assess  the  property  of  one  man  to  pay  the  com- 
pensation due  to  another  whose  property  has  been  taken  for  a  public 
use  seems,  at  first  view,  not  so  clearly  within  the  legislative  power. 
Here  the  right  to  assess  seems  to  be  further  removed  from  the  true 
source  of  the  power,  and  it  is  more  diflRcult  to  discern  the  liability 
of  the  few  to  pay,  what  the  state  herself  seemingly  should  pay  by 
general  taxation,  for  property  taken  under  the  power  of  eminent 
domain.  Still  ithe  courts  hold  that  special  assessments  may  be  levied 
for  that  purpose.*" 

12.  Local  Improvements  Defined. — ^AU  of  the  authorities  agree  that 
a  local  improvement,  to  be  chargeable  upon  private  property  as  such, 
must  possess  at  least  two  essential  elements:  (1)  The  improvement 
must  be  of  a  public  nature,  as  contradistinguished  from  one  purely 
private,  that  is,  it  must  be  an  improvement  of  such  a  nature  as  the  mu- 
nicipality would  be  justified  in  constructing  and  maintaining  by  gen- 
eral taxation,  and  (2)  it  must  confer  a  fecial  benefit  on  the  property 
sought  to  be  specially  charged  with  its  creation  and  maintenance,  over 
and  above  that  conferred  generally  upon  property  within  the  munic- 
ipality.*^ To  these  some  of  the  courts  have  added  a  third  element, 
namely,  that  of  permanency,  denying  the  power  of  local  assessment 
in  those  instances  where  the  improvement  is  of  an  evanescent  nature 
or  type.*'  A  local  improvement  is  also  usually  understood  to  be  an 
improvement  within  and  under  the  control  of  one  municipality.*" 
An  improvement  is  not  a  local  improvement  merely  because  it  is  con- 
structed in  a  particular  locality,  since  every  improvement  has  a  par- 
ticular location,  and  is  also  local  in  the  sense  of  being  nearer  to  some 

8.  Ladd  V.  Portland,  32  Ore.  271,  Jlinn.  325,  83  N.  W.  177,  81  A.  S.  R. 
51  Pac.  654,  67  A.  S.  K.  526.  261.    49    L.R.A.    757;    Hammett    v. 

9.  Mason  v.  Sioux  Fulls,  2  S.  D.  Philadelphia,  65  Pa.  St.  146,  3  Am. 
649,  51  N.  W.  770,  39  A.  S.  R.  802.  Rep.  615;  In  re  Washington  Ave.,  69 

10.  In  re  Wa-shinarton  Ave.,  69  Pa.  Pa.  St.  352,  8  Am.  Rep.  255;  Ankenv 
St  352,  8  Am.  Rep.  255.  And  see  v.  Spokane,  92  Wash.  549,  159  Pae. 
Eminekt  Domain,  vol.  10.  pp.  9,  158.  800,  L.R.A.1917A  1093. 

11.  Chicago  V.  Blair,  14!)  111.  310,,  Notes:  28  L.R.A. (N.S.)  1168;  20 
36  N.  E.  829,  24  L.R.A.  412;  Loeffler  Ann.  Cas.  339. 

V.  Chicago,  246  111.  43,  92  N.  E.  586,       12.  Ankeny  v.  Spokane,  92  Wash. 
20  Ann.  Cas.  335«ndnote;  Waukegan   549,    159     Pac.    806,    L.R.A.1917A 
V.  De  Wolf,  258  lU.  374,  101  N.  E.   1003.     And  see  infra,  par.  17. 
532,  Ann.  Cas.  1914B  538,  45  L.R.A.       13.  Loeffler  v.  Chicago,  246  111.  43, 
(N.S.)    918;-  Speny  v.   Flygare,  80  92  N.  E.  58«,  20  Ann.  Cas.  335. 
R.C.LV0I.XXV.— 7.  97 
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§  13  SPECIAL  OB  LOCAL  ASSESSMENTS  25  R.  C.  L. 

persons  and  property  than  to  others.**  Neither  is  an  improvemeut 
of  a  local  nature  merely  hecause  it  confers  a  greater  benefit  on  par- 
ticular pieces  of  property  than  upon  others  throughout  the.  munic- 
ipality. Thus  it  has  been  held  that  a  municipality  has  no  right  to 
levy  a  special  assessment  to  pay  for  widening  and  improving  a  river, 
where  the  improvement  was  designed  to  be  of  general  benefit  to  com- 
merce on  the  river,  although  such  improvement  was  incidentally  of 
great  value  to  those  adjoining  the  river.  So  also  the  building  of  a 
bridge  across  a  ravine  for  the  purpose  of  restoring  the  continuity  of 
a  street,  which  had  been  severed  into  two  parts  by  the  ravine  which 
bisected  it,  has  been  declared  not  to  be  a  local  improvement ;  the  im- 
provement being  projected  primarily  for  the  public  benefit  and  not  to 
convert  the  street  in  front  of  adjacent  property  into  a  passable  condi- 
tion or  to  benefit  such  property.**  On  the  other  hand,  the  fact  that 
there  is  some  benefit  to  the  public  does  not  prove  that  ab  improvement 
is  not  a  local  one  which  may  properly  be  paid  for  by  special  assessment. 
Substantially  every  improvement  is  of  some  benefit  to  all  the  propertA- 
of  a  municipality,  and  it  has  never  been  contended  that  in  authoriz- 
ing local  assessments  municipal  authorities  are  to  be  limited  to  such 
improvements  as  are  entirely  local  in  their  character.** 

13.  Necessity  that  Improvements  Be  Beneficial  and  Certain. — T!u^ 
constitutional  prohibition  against  taking  private  property  for  public 
use  without  compensation  is  only  avoided  when  there  is  compensation 
by  an  equivalent  of  benefits.  For  the  benefits  received  by  the  im- 
provement the  land  alone  is  unquestionably  liable  to  assessment,  and 
Uie  assessment  is  a  charge  upon  the  land.*'  But  when  the  benelit 
ceases  to  be  an  equivalent  for  the  assessment  it  becomes  pro  tanto  a 
taking  of  private  property  for  public  use  without  just  compensation, 
and  therefore  unconstitutional.**  To  justify  the  levy' of  a  special  as- 
.Hessment  there  must  be  an  improvement;  a  mere  change  from  one 
condition  which  is  sufficient  to  the  needs  of  the  locaUty  is  not  neces- 
sarily an  improvement.  Thus  it  has  been  held  that  a  city  may  not 
chaJige  its  pavements  at  pleasure,  and  as  often  as  it  pleases,  at  the 
expense  of  Uie  ground  owner,  in  the  absence  of  explicit  legislation  to 
authorize  such  taxation.  If,  while  the  pavement  is  good  and  stands- 
in  no  need  of  repair,  the  city  may  tear  it  up,  relay,  and  charge  the 

14.  Loeffler  v.  Chicago,  246  lU.  43,  Loeffler  v.  Chicago,  246  III.  43,  92  N. 
92  N.  E.  586,  20  Ann.  Cas.  335  and  E.  586,  20  Ann.  Cas.  335  and  note: 
note;  Waukegan  v.  De  Wolf,  258  111.  Waukegan  v.  De  Wolf,  258  111.  374, 
374,  101  N.  E.  532,  Ann.  Cas.  1914B  101  N.  E.  532,  Ann.  Cas.  1914B  538, 
538,  45   L.R.A.(N.S.)    918.  45  L.R.A.(N.S.)  918. 

15.  Waukegan  v.  De  Wolf,  258  IlL  17.  Hawes  v.  Chicago,  158  111.  653, 
374,  101  N.  E.  532,  Ann.  Cas.  1914B  42  N.  E.  373.  30  L.R.A.  225. 

538,  45  L.R.A.(N.S.)  918.  Note:  35  L.B.A.  59.    And  see  sn- 

16.  Mollins  V.  Little  Rock,  131  Ark.   pra,  par.  1,  6. 

59,  198  S.  W.  262,  L.R.A.1918B  461;       18.  Note:  35  L.B.A.  36* 
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owner  again  with  one  excessively  costly,  it  would  be  exaction — ^not 
taxation.*'  Likewise  property  abutting  on  a  previously  opened  por- 
tion of  a  street  constituting  a  cul  de  sac  cannot  be  assessed  for  bene- 
fits to  pay  the  cost  of  an  extension  which  will  convert  the  cul  de  sac 
into  an  open  street,  as  the  owners,  by  dedication  or  otherwise,  have 
already  borne  their  full  share  of  the  cost  of  the  original  improvement. 
and  cannot  be  assessed  again  to  pay  the  cost  of  extending  that 
improvement  through  other  properties.*"  In  order  to  justify  the 
assessment  of  property  for  public  improvements  the  benefitb  must  be 
substantial,  certain,  and  capable  of  being  realized  within  a  reasonable 
time.  Benefits  arising  from  improvements  which  depend  upon  con- 
tingencies and  future  action  of  public  authorities  cannot  be  consid- 
ered in  estimating  the  assessment,  though  they  may  form  part  of  a 
;;;eneral  pirn  for  public  improvement.  Only  such  benefits  can  be  con- 
sidered as  arise  from  improvements  which  have  been  expressly  author- 
ized and  provided  for.* 

14.  Determination  as  to.  Necessity,  Character,  and  Manner  of  Mak- 
ing Improvement. — The  question  of  the  necessity  and  reasonablene&« 
of  a  local  improvement  is  for  the  determination  of  the  legislature,  not 
the  courts,*  and  the  legislative  determination  of  the  character  of  an 
improvement  as  a  local  one  is  conclusive  unless  arbitrary  and 
unfounded  in  reason.*  A  statute  authorizing  an  expenditure  for  a 
local  improvement  is  a  legislative  declaration  that  such  expenditure 
is  for  a  pubhc  purpose  and  for  the  public  welfare,  and  such  action -is 
not  to  be  disregarded  by  the  courts  upon  an  assumption  by  them  that 
such  legislation  is  unwise,  or  that  it  may  bp  injurious  to  some  of  the 
individuals  who  are  affected  by  it*  But  while  the  question  what  shall 
be  con.sidered'a  local  improvement  is  committed,  in  the  first  instance, 
to  the  legislative  authorities,  their  decision  is  not  so  far  final  as  not 
to  be  subject  to  review  by  the  courts,  and  if  it  appears  from  the  stat- 
ute or  ordinance  and  the  nature  of  the  work  that  the  improvement 
cannot  be  regarded  as  a  local  improvement  a  special  assessment  for 
its  construction  cannot  be  maintained  and  the  court  will  so  declare.' 

19.  Hawes  v.  Chicago,  158  lU.  653,   42  L.B.A.  646;  Philadelphia  v.  Union 
42  N.  E.  373.  30  L.R.A.  225.  Burial  Grounds  See,  178  Pa.  St  533 

20.  In  re  Orkney  St.,  194  Pa.  St.   36  Atl.  172,  36  L.R.A.  263. 

425,  45  Atl.  314,  48  L.R.A.  274.  4.  In  re  Madera  Irrigation  Dist.,  92 

1.  Kan-sas  City  v.   St.  Louis,  etc.,   CaL  296,  28  Pac.  272,  675.  27  A  S  R 
R.  Co.,  230  Mo.  369,  130  S.  W.  273,  106,  14  LR.A.  755. 

29  L.R.A.(N.S.)   669  and  note.       '         S.-MuUins  v.  Little  Rock,  131  Ark 

2.  Speer  v.  Athens.  So  Ga.  49,  11  59,  198  S.  W.  262,  L.R.A.1918B  461- 
S.  E.  802,  9  L.R.A.  402.  Chicago  v.  Blair,  149  111.  310.  36  n" 

Note:  28  L.R.A.(N.S.)  1152.  E.    829,   24   L.R.A.   412;    Loeffler   x. 

S.  Mulhns  V.  Little  Rock.  131  Ark.  Chicago,  246  111.  43,  92  N.   E    586 

59,  198  S.  W.  262.  L.R.A.1918B  461;  20  Ann.  Cas.  335  and  note;  Waukegan 

Lyon  V.  HyattsvUle,  125  Md.  306,  93  v.  De  Wolf,  258  111.  374,  101  N    E 

Atl.  919,  Aun.  Cas.  1916E  765;  Ralph  532.  Ann.  C.is.  1914B  .538,  45  L.R.a' 

V.  Fai^o,  7  N.  D.  640,  76  N.  W.  242.  (N.S.)  918. 

99 


Digitized  by 


Google 
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What  is  a  local  improvement  is  a  question  of  law,  and  whether  the 
facts  in  a  particular  case  bring  an  improvement  within  the  definition, 
^0  that  it  may  be  regarded  as  a  local  improvement,  is  a  question  of 
fact.*  The  legislature  may  leave  the  question  whether  an  improve- 
ment shall  be  made  to  the  discretion  of  a  city  council.'  And  in  such 
case  the  legislative  department  of  the  city  cannot  delegate  to  any  other 
officer  or  body  the  authority  to  determine  the  necessity  of  making 
a  local  improvement,  or  the  extent  or  character  of  any  improvement 
which  it  may  itself  direct  to  be  made.* 

15.  Completed  Improvements. — A  special  assessment  may  be  levied 
upon  an  executed  consideration,  that  is  to  say,  for  a  public  work 
already  done ;  if  this  wei'e  not  so,  it  might  be  harc^.  to  justify  reasso?s- 
menta.*  So  far  as  any  federal  constitutional  requirement  is  con- 
cerned, the  state  may  exercise  its  authority  to  assess  because  of  a 
special  benefit,  although  that  assessment  was  deferred  for  some  time 
after  the  work  was  done  at  the  public  expense ;  •"  and  such  action 
interferes  with  no  contract,  and  divests  no  .vested  rights.**  The  fact 
that  the  assessments  are  to  go  into  the  general  fund  provided  for  such 
general  use  does  not  violate  any  constitutional  rights  of  the  property 
owner,  so  long  as  there  was  as  to  him  a  benefit  formerly  conferred, 
and  still  existing,  which  the  property  had  derived  at  the  public 
expense.** 

16.  Street  Improvements;  Sidewalks. — It  is  well  settled  that  the 
cost  of  the  original  construction  of  the  streets  of  a  city  may  be  imposed 
upon  the  owners  of  real  estate  alone,  without  violating  the  consti- 
tutional limitations  upon .  the  legislative  power  of  taxation.**  So 
it  is  almost  universally  held  that  special  assessments  may  be  made 
to  cover  the  cost  of  grading,**  paving,*'  curbing,  and  guttering 

«.  English  V.  Arirona,  214  U.  8.  36  S.  Ct.  66,  60  U.  S.  (L.  ed.)  230; 

359,  29  S.  Ct.  658,  53  U.  S.  (L.  ed.)  Schenley  v.  Com.,  36  Pa.  St.  29,  78, 

1030;  Waukegan  v.  De  Wolf,  258  HI.  Am.  Dec.  359. 

374,  101  N.  E.  532,  Ann.  Cas.  1914B  10.  Lombard  v.  West  Chicago  Park 

.-)38,  45  L.R.A.(N.S.)    918.  Com'rs,  181  U.  S.  33,  21  S.  Ct.  507, 

7.  Birmingham  v.  Wills,  178  Ala.  45  U.  S.  (L.  ed.)  731;  Wagner  v. 
198,  59  So.  173,  Ann.  Cas.  1915B  Leser,  239  U.  S.  207,  36  S.  Ct.  66,  60 
746;  Chicago  v.  Wilson,  195  lU.  19,  62  U.  S.  (L.  ed.)  230. 

N.  E.  843,  57  L.R.A.  127.  11.  Schenley  v.   Com.,   36  Pa.   St. 

Note:  28  L.R.A.(N.S.)  1152.  29,  78  Am.  Dec.  359. 

8.  Bolton  V.  Gilleran.  105  Cal.  244,  12.  Wagner  v.  Leser,  239  U.  S.  207, 
.38  Pac.  881,  45  A.  S.  R.  33;  Hydes  v.  36. S.  Ct.  66,  60  U.  S.  (L.  ed.)  230. 
.foyes,  4  Bush  (Ky.)  464,  96  Am.  Dec.  13.  Broadway  Baptist  Church  v. 
3li;  Zable  v.  Louisville  Baptist  Or-  McAtee,  8  Bush  (Ky.)  508,  8  Am. 
phana'  Home,  92  Ky.  89,  17  S.  W.  Rep.  480.  And  see  supra,  par.  4. 
218,  13  L.R.A.  668;  McCrowell  14.  Arnold  v.  Knoxville,  115  Tenn. 
V.  Bristol,  89  Va.  652,  16  8.  E.  867,  195,  90  S.  W.  469,  5  Ann.  Cas.  881, 
2C  L.R.A.  653  and  note,  3  L.R.A.(N.S.)  837. 

«.  Soattle   v.   Kelleher,   19f»   U.    S.       Note:  8  LR.A.  371. 
351,  25  8.  Ct.  44,  49  U.  8.  (L.  ed.)       16.  Wankcs;an  v.  De  Wolf,  258  111. 
232;  Wagner  v.  Leser,  239  17.  S.  207,  374,  101  N.  E.  532,  Ann.  Oas.  1914B 
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streets.'*  In  South  Carolina,  however,  it  has  been  held  that  a  speciiil 
assessment  could  not  be  levied  to  pay  for  the  cost  of  street  improve- 
ments, but  that  for  such  improvements  a  general  tax  must  be  levied. 
The  reason  assigned  for  this  holding  is  that  all  highways  and  streets 
belong  to  the  general  public.*'  Municipal  authorities  have  jurisdic- 
tion and  power  to  order  several  streets  improved  in  one  proceeding 
and  as  one  improvement,  to  be  performed  under  one  contract."* 
Sidewalks  are  also  a  part  of  the  public  streets,  and  as  such  may  be 
brought  within  the  principle  of  local  assessments  for  paving  and  re- 
pairs, just  as  the  carriageway  portions  of  the  streets  of  which  they 
are  a  part;  and  when  a  municipality  chooses  to  make  and  repair 
them  in  that  way,  the  same  considerations,  both  as  to  the  exaction 
and  the  extent  of  the  improvement,  apply  as  in  case  of  improvements 
of  the  carriageway  portion  of  the  streets.** 

17.  Sprinkling  and  Cleaning  Streets. — It  is  quite  generally  agreed 
that  the  sprinkling  of  streets  is  a  public  purpose,  and  that  a  munic- 
ipal corporation  has  implied  power  to  caiise  its  streets  to  be  .sprinkle<l. 
But  as  to  whether  a  municipal  corporation  may  impose  a  special  tax 
on  abutting  property  to  cover  the  cost  of  sprinkling,  there  is  diversity 
of  opinion.**  According  to  one  line  of  authorities  there  is  an  improve- 
ment of  private  property  when  this  work  is  done  by  a  city,  whicli 
may  warrant  an  assessment  upon  the  abutters.'  The  courts  maintain- 
ing this  view  do  so  on  the  ground  that  sprinkling  does  increase  the 
value  of  the  property  abutting  on  the  street  by  reason  of  the  neigh- 
borhood being  made  more  livable  and  comfortable,*  and  they  deny 
that  the  permanency  of  an  improvement  is  a  test  by  which  the  right  to 
levy  a  s{)ecial  assessment  can  be  determined.'  ■  On  the  other  hand 
there  are  many  decisions  to  the  effect  that  the  sprinkling  of  streets 
is  not  a  local  improvement  authorizing  a  spccid  assessment     The 

538,  45L.R.A.(N.S.)  918;  McCormackKnoxvilk',  115   Tenn.  195,  90  8.  W. 

V.  Patchin,  53  Mo.  33,  14  Am.  Rep.  469,  .5  Ann.  Gas.  881,  3  L.R.A.(N.S.) 

440;  Arnold  ▼.  Knoxville,  115  Tenn.  837;    Sands   v.    Ritlunond,    31    Grat. 

195,  90  S.  W.  469.  5  Ann.  Cas.  881,  (Va.)  571,  31  Am.  \i>f\>.  742. 

3  LR.A.(N.S.)   837.  Nolo:  14  L.K.A.  75!). 

Note:  8  L.R.A.  370.  20.  Note:  12  Ann.  Gas.  611. 

16.  Arnold  v.  Knoxville,  115  Te"n.  1.  Soars  v.  Boston,  173  Mass.  71. 
195,  90  8.  W.  469,  5  Ann.  Cas.  881,  53  N.  E.  i:t8,  43  LR.A.  834;  Phillips 
3  LR.A.(N.S.)  837.  Academy  v.  Andover,  175  Mass.  118. 

17.  See  cases  cited  supra,  par.  4,  55  N.  E.  841,  48  L.R.A.  550;  Garden 
note  16.             '  Ceineterv  Corp.  v.  Baker,  218  Mass. 

Note:  28  L.B.A.(N.S.)    1168.  3.S9,  105  N.  E.  1070,  Ann.  Gas.  1916K 

18.  Remillard    v.    Blake,    etc.,    Co.,  75;  Roswell  v.  Bateman.  20  N.  M.  77. 
169  Cal.  277,  146  Pac.  634,  Ann.  Cas.  146  Pac.  950,  LR.A.1917D  365. 
1916D  4.51.  Notes:  24    L.R.A.    412;    5    LR.A. 

19.  Anderson  v.  Ocala,  67  Tla.  204,  (N.S.)  435:  18  L.R.A. (N.S.)  182. 
64    So.    775,    .52    L.R.A.(N.S.)    287;       «.  RoaweU  v.  Bateman.   20  N.  M. 
Craw  V.  Tolono,  96  lU.  255,  3i8  Am.  77,  146  Pac  950,  LJI.A.1917D  365. 
Rep.  143;  Macon  v.  Patty,  57  Miss.       8.  Note:  18  L.R.A. (N.S.)  182.  And 
378,    34    Am.    Rep.    451;    Arnold    v.  see  anpra,  par.  12. 
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courts  taking  this  position  do  so  on  the  ground  that  the  benefit  from 
■•prinkling  is  temporary,  lasting  for  a  few  hours  only,*  is  at  most  a 
benefit  to  the  occupant  of  the  property  rather  than  to  the  property 
itself,'  and  does  not  increase  the  value  of  the  abutting  property  or 
confer  any  substantial  benefit  thereon.*  It  is  matter  of  common 
observation  that  property  located  upon  well  improved  streets  kept 
clean  is  more  desirable  than  property  on  unimproved  streets,  where 
mud  and  filth  are  permitted  to  accumulate  and  obstruct  their  use. 
Keeping  a  street  clean  add?  to  the  rental  if  not  to  the  permanent 
value  of  property  located  thereon;  and  for  this  reason  the  abutting 
property  owner  has  a  special  interest  in  such  cleaning  not  enjoyed  by 
the  general  community,  and  it  is  held  that  special  fissessments  may 
be  levied  for  cleaning  streets.  The  fact  that  a  statute  authorized  the 
a.s.sessment  of  property  for  the  sweeping  of  streets  contemplates  the 
sweeping  of  the  crossings  does  not  render  it  invalid,  since  it  cannot 
be  .«aid  that  the  property  owners  do  not  receive  a  special  benefit  from 
keeping  them  clean.' 

18.  Repairing  and  Reconstruction. — ^There  are  numerous  decisions 
to  the  effect  that  local  property  cannot  be  charged  with  the  cost  of 
keeping  a  street  in  repair,  on  the  ground  that  the  improvement  of  a 
street  usually  causes  an  increase  of  travel  thereon  by  the  generiil 
public,  and  consequently  an  increase  of  wear  over  normal  conditions, 
and  therefore, it  is  not  just  that  the  abutting  property  owners  should 
l)e  charged  with  the  expense  caused  by  this  increase  of  travel.*  So 
it  has  been  held  that  the  mere  maintenance  and  repair  of  a  street 
is  not  a  local  improvement  within  the  meaning  of  that  term  as  applied 
to  special  or  local  a^essments,*  Statutes  sometimes  provide  that  the 
repairing  of  streets  shall  be  paid  for  out  of  the  general  revenue  and 
not  by  assessments  on  abutting  property,**  while  others  expressly 
provide  that  the  cost  of  repairs  may  be  levied  against  the  property 
abutting  on  the  improvement.**     There  is  also  authority,  not  based 

4.  Chicago  V.  Blair,  149  111.  310,  36  Com'rs,  153  HI.  348,  38  N.  E.  943, 
N.  E.  289,  24"L.R.A.  412  and  note;  26  L.R.A.  311;  Harrisburg  v.  S^el- 
Stevens  v.  Port  Huron,  149  Mich.  536,  baum,  151  Pa.  St.  172,  24  AtL  1070, 
113  N.  W.  291,  12  Ann.  Cas.  603.        20  L.R.A.  834;  In  re  Orkney  St.,  194 

Note:  18   L.R.A.(N.S.)    182.  Pa.  St.  425,  45  Atl.  314,  48  L.R.A. 

5.  Kalamazoo  v.  Crawford,  154  274;  Ankeny  v.  Spokane,  92  Wash. 
Mich.  58, 117  N.  W.  572, 16  Ann.  Cas.  549,  159  Pac.  806,  L.R.A.1917A  1093. 
110.  9.  Crane    v.    West.  Chicago    Park 

6.  Owensboro  v.  Sweeney,  129  Ky.  Com'rs,  153  111.  348,  38  N.  E.  943, 
007,  111  S.  W.  364,  130  A.  S.  R.  477,  26   L.R.A.   31L 

18  L.R.A.(N.S.)  181.  10.  Fuehs  v.  Cedar  Rapids,  158  la. 

Note:  28  L.R.A.(N.S.)    1178.  392,  139  N.  W.  903,  44  L.R.A.(N.S.) 

7.  Reinken   v.   Fuehring,   130    Ind.  590. 

382,  30  N.  E.  414,  30  A.  S.  B.  247, 15       11.  Portland    v.    Portland   Bitumi- 

L.ILA.  624.  nous  Paving  Co.,  33  Ore.  307,  52  Pac. 

Note:  24  L.R.A.  412.  28,  72  A.  S.  R.  713,  44  L.R.A.  527. 

8.  Crane    v.    West    Chicago    Park 
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un  statutes,  that  special  assessments  may  be  levied  to  pay  for  repair- 
ing the  streets  of  a  municipality.*'  A  statute  providing  that  repairs 
must  be  made  at  the  expense  of  a  municipality  and  not  as  a  local 
improvement  is  not  a  contract,  and  the  legislature  may  thereafter 
provide  that  repairs  shall  be  paid  for  by  a  local  assessment.**  A 
npecial  assessment  may  be  levied  to  pay  for  reconstruction,  such  as 
regrading  or  repaving  a  public  street.**  This  is  based  on  the  theory 
that  the  power  to  grade  and  improve  streets  is  a  legislativei  power,  and 
is  a  continuing  one,  unless  specially  restricted.  It  may  be  exercised 
from  time  to  time  as  the  needs  of  the  corporation  may  require,  and  of 
the  necessity  and  expediency  of  its  exercise  the  corporate  authority 
and  not  the  court  is  usually  to  judge,  and  therefore  it  follows  that 
the  power  to  compel  property  owners  to  pave  streets  adjoining  their 
lots,  or  the  power  of  paving  at  the  property  owners'  expense,  once 
•exercised,  is  not  exhausted;  but  such  owners  may  be  compelled  to 
repave  or  to  pay  for  repavement  when  required  by  municipal  au- 
thorities.** 

19.  Repairing  and  Reconstruction  Distinguished. — ^Under  statute!: 
authorizing  a  special  assessment  to  pay  for  the  reconstruction  of  street 
improvements  but  not  for  the  repair  thereof,  it  is  an  important  ques- 
tion whether  in  a  given  instance  the  work  done  is  repairing  or  recon- 
structing. The  word  "repair"  contemplates  an  existing  structure  or 
thing  which  has  become  imperfect  by  reason  of  the  action  of  the 
elements,  or  otherwise.  Reconstruction,  on  the  other  hand,  presup- 
poses the  nonexistence  of  the  thing  to  be  reconstructed,  as  an  entity ; 
that  the  thing,  before  existing,  has  lost  its  entity,  and  the  fact  that 
in  reconstruction  some  of  the  material  or  parts  which  entered  into 
the  composition  of  the  original  entity  are  used  does  not  deprive  it 
of  its  designation  of  a  reconstructed  thing.**  No  distinction  should 
be  made  whether  the  new  material  which  is  laid  upon  an  old  founda- 
tion is  of  the  same  or  of  a  different  kind  from  that  formerly  used.  If 
the  work  constitutes  reconstruction  when  different  material  is  laid 
on  the  foundation,  it  is  also  reconstruction  if  material  similar  to  the 
old  is  laid.  And  it  has  been  expressly  held  that  the  mere  fact  that 
an  existing  foundation  is  used,  instead  of  being  replaced,  does  not 
necessarily  make  the  work  one  of  repair  only.*'     The  cases  are  in 

12.  Arnold  v.  Knoxville,  115  Tenn.  15.  Bradley  v.  McAtee,  7  Busli 
195,  90  S.  W.  469,  5  Ann.  Cas.  881,  3  (Ky.)  667,  3  Am.  Rep.  309;  Broad- 
L.R.A.(N.S.)   837,  way    Baptist    Church    v.    McAtee,    8 

Note:  8  L.R.A.  371.  Bush    (Ky.)    508,  8   Am.   Rep.  480; 

13.  Bradley  v.  McAtee,  7  Bush  McCormack  v.  Patchin,  53  Mo.  33,  14 
(Ky.)  667,  3  Am.  Rep.  309.  Am.  Rep.  440  and  note. 

14.  Broadway  Baptist  Church  v.  16.  Fuehs  v.  Cedar  Rapids,  158  la. 
McAtee,  8  Bush  (Ky.)  508,  8  Am.  302,  139  N.  W.  903,  44  L.R.A.(N.S.) 
Rep.  480;  Arnold   v.  Knoxville,  115  590  and  note. 

Tenn.  195,  90  S.  W.  469,  5  Ann.  Cas.       17.  Note:  44  L.B.A.(N.S.)  593,  594. 
881,  3  L.B.A.(N.S.)  837. 
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conflict  as  to  whether  the  removal  of  the  old  asphalt  wearing  surface 
from  a  pavement,  apd  the  laying  of  new  asphalt  upon  the  old  concrete 
base,  constitute  a  repair  or  a  reconstruction  of  a  pavement,  bat  the 
weight  of  authority  is  apparently  to  the  effect  that  if  the  surface  is 
entirely  relaid  the  work  constitutes  reconstruction,  rather  than  re- 
pair.** Paving  a  street  at  the  expense  of  the  adjoining  property, 
which  has  been  previously  charged  with  an  improvement  of  the 
street  by  graveling  to  grade,  is  not  maintenance  or  repair  within  the 
provision  of  a  statute  denying  the  right  to  levy  special  assessments 
for  that  purpose.**  Under  a  statute  limiting  the  right  to  levy  a 
special  assessment  to  the  cost  of  original  construction,  it  has  been 
held  that  the  fact  that  the  original  pavement  of  a  street  was  paid 
for  by  the  public  and  not  by  the  abutting  owners  will  not  render 
the  latter  liable  for  the  cost  of  repaying.**  That  an  ordinance 
denominates  certain  improvements  as  "repairs"  or  "reconstruction" 
is  not  conclusive  upon  the  question.* 

20.  Effect  of  Maintenance  Guaranty  in  Contract  for  Street  Im- 
provements.— It  has  become  a  common  practice  for  municipalities  in 
contracting  for  street  pavements  to  incorporate  a  maintenance  guar- 
anty for  a  number  of  years,  and  where  the  cost  of  "the  paving  is 
assessed  in  whole  or  in  part  against  abutting  property  the  question 
often  arises  whether  such  a  contract  does  not  provide  for  future  re- 
paii-s  and  thereby  increase  the  cost  of  original  construction.  While 
the  decisions  on  this  question  are  apparently  in  irreconcilable  conflict, 
it  is  believed  that  on  examining  them  it  will  be  found  that  one  uni- 
form principle  has  been  generally  applied,  and  the  diversity  has 
arisen  from  an  application  of  the  principle  to  the  facts  of  particular 
cases;  the  general  rule  being  that,  when  the  contract  amounts  to 
nothing  more  than  an  agreement  to  make  the  work  what  it  should 
have  been  in  the  first  instance,  it  is  a  mere  guaranty  of  the  quality 
of  the  work,  and  is  not  unauthorized,  but  anything  in  excess  of  this 
is  a  contract  for  repairs,  which  is  unauthorized  in  ca.=cs  where  the 
proper  preliminary  steps  have  not  been  taken,  or  in  cases  where  the 
duty  to  repair  rests  upon  the  municipality  at  large.*  Thus  it  has 
been  held  that  where  a  city  has  power  to  contract  for  street  repair? 
demanded  by  present  exigencies  only,  and  to  assess  the  cost  thereof 
against  abutting  property,  it  has  no  power  to  incorporate  in  a  street 
paving  contract  a  condition  that  the  contractor  shall  keep  up  repairs 
for  a  period  of  years,  because  the  effect  of  such  a  condition  is  to  in- 
crease the  total  contract  price  and  to  impose  upon  abutting  property 

18.  Fuchs  v.  Cedar  Rapids,  158  Ta.  Pa.  St.  172,  21  Atl.  1070,  20  LB.A. 
;i92,  139  N.  W.  903,  44  L.R.A.(N.S.)    834, 

'>g0  and  note.  1.  Note:  44  L.R.A.(N.S.)  592. 

19.  Adams  v.  Beloit,  105  Wis.  363,  2.  Shank  v.   Smith,  157   Ind.  401, 
81  N.  W.  869,  47  L.R.A.  441.  61  N.  E.  932,  55  LR.A.  564. 

20.  Harrisburg   v.    S^elbaum,   151 
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owQ^s  an  added  burden  on  account  of  anticipated  repairs  -for  which 
they  would  not  be  liable  if  separately  assessed.*  Likewise  the  c^et 
of  a  street  improvement  cannot  be  asseeaed  on  abutting  prop- 
erty where  the  contractor  is  required  by  the  ordinance  to  sus- 
tain all  loss  or  damage  arising  from  the  nature  of  the  work  to  be 
done  under  the  specifications.*  On  the  other  hand  it  has  been 
decided  that  no  illegal  burden  is  placed  ou  abutting  property  owners, 
who  are  required  to  bear  the  original  cost  of  street  paving,  by  a  provi- 
sion in  the  paving  contract  requiring  the  contractor  to  maintain  the 
work  for  a  period  during  which  such  a  pavement,  if  properly  laid, 
ought  to  wear,  although  the  duty  to  repair  pavements  is  by  statute 
placed  on  the  city  at  large.' 

21.  Bridges,  Parkwa3rs  and  Boulevards. — ^Where  the  benefits  de- 
rived from  the  erection  of  a  bridge  are  local  in  their  character,  and 
the  purpose  and  e£Fect  of  the  building  of  the  bridge  is  to  improve  a 
particular  locality,  its  cost  may  properly  be  assessed  specially  against 
the  locality  benefited.*  But  where  bridges  are  for  the  benefit  of  the 
general  pubUc,  special  assessments  cannot  legally  be  made  to  pay 
the  expense  of  constructing  them.  The  expense  in  such  a  case  is  a 
subject  of  general  taxation.'  The  improvement  of  city  streets  for 
parkways,  boulevards,  and  other  similar  park  purposes,  and  the 
assessment  of  the  cost  thereof  upon  the  property  of  abutting  owners, 
is  well  within  the  power  of  municipal  corporations  as  granted  in  the 
ordinary  city  charter  authorizing  municipal  control  of  the  construc- 
tion, maintenance,  and  improvement  of  streets.  The  reported  cases 
are  in  accord  upon  this  question,  although  in  some  instances  charter 
powers  along  this  line  are  broader  than  in  others.*  It  has  been  held, 
however,  that  where  the  power  granted  by  a  city  charter  limits  the 
right  to  levy  a  special  assessment  to  the  first  improvement,  an  assess- 
ment cannot  be  levied  for  the  expense  of  converting  a  street  wholly 
adequate  for  ordinary  street  purposes  into  a  boulevard  or  parkway." 

22.  Water  Mains. — The  imposition  of  the  cost  of  laying  water 
mains  in  a  city  street  upon  the  abutting  property  is  another  of  those 
difficult  questions  of  local  assessment  on  which  the  courts  do  not 
seem  to  be  able  to  agree.**    It  is  generally  held,  however,  that  while 

3.  Portland  v.  Bituminous  Paving  7.  Heffner  v.  Cass,  etc.,  Counties, 
Co.,  33  Ore.  307,  52  Pac.  28,  72  193  lU.  439,  62  N.  E.  201,  58  L.R.A. 
A.  S.  R.  713,  44  L.  R.  A.  527.  •  353;    Wilkins   v.    Hillman,    45    Okla. 

4.  Blochman  v.  Spiookels.  135  Cal.  451,  145  Pac.  1111,  L.R.A.1915D  249. 
662,  67  Pac.  1061,  57  L.R.A.  213.  Note:  45  L.R.A.(N.S.)   919. 

6.  People  V,  Featherstonhaugh,  172  8.  Note:  32   L.B.A.(N.S.)    1056. 

N.  Y.  112,  64  N.  E,  802,  60  L.R.A.  9.  South  Park  v.  Pearce,  248  HI. 

768.  578,  94  N.  E.  33,  32  L.R.A.(N.S.) 

6.  Moilins  V.  Little  Rock,  131  Ark.  1056.    And  see  supra,  par.  13. 

59,  198  S.  W.  262,  L.R.A.1918B  461.  10.  Note:  3  L.R.A. (N.S.)  818. 

Note:  45  L.R.A.(N.8,)   918. 
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the  construction  of  waterworks,  such  as  wells,  reservoirs,  standpipes, 
and  pumping  stations,  are  not  local  improvements,  but  works  of  gen- 
eral utility  to  the  inhabitants,  and  must  be  paid  for  by  general  taxa- 
tion,** the  laying  of  water  pipes  for  the  distribution  of  water  along 
particular  streets,  for  the  use  of  the  inhabitants  on  these  streets,  is  a 
local  improvement  for  which  a  special  assessment  may  be  levied 
against  the  owners  of  property  situate  upon  the  lines  of  the  water 
pipes.** 

23.  Lighting  Systems. — That  street  lighting  is  a  local  improve- 
ment seems  to  be  settled,  but  as  to  how  much  and  what  part  of  a 
lighting  system  is  a  local  improvement,  there  is  a  divergence  of 
opinion.**  Most  of  the  cases  where  the  question  has  been  raised  seem 
to  agree  that  the  expense  of  erecting  the  lamp  posts,  the  conduit  for 
the  wires,  and  the  cost  of  the  wires  and  lamps  necessary  for  an  elec- 
tric street  lighting  system  may  be  charged  to  the  property  benefited 
as  a  local  improvement.  And  it  has  been  held  that  the  inclusion  in 
a  street  lighting  system  of  ornamental  features  does  not  prevent  the 
ussessment  of  the  added  cost  thereby  caused  upon  the  property  bene-^ 
lited  if  ordinary  construction  is  not  so  far  departed  from  as  to  warrant 
the  court  in  saying  that  the  municipality  exceeded  its  legitimate 
powers.**  But  on  the  question  of  the  furnishing  of  electrical  energy 
there  is  a  difiference  of  judicial  opinion.  Some  courts  take  the  view 
that  so  far  as  the  plant  for  lighting  the  streets  by  electricity  includes 

I  he  power  house  and  electric  generator  the  latter  are  to  be  regarded  as 
improvements  of  general  utility  and  not  within  the  legal  definition 
of  local  improvements.*'  Other  courts,  however,  following  the  rule 
which  does  not  require  permanency  as  an  essential  element  of  a  local 
improvement,  hold  that  the  furnishing  of  electrical  energy  for  street 
lighting  purposes  is  a  local  improvement,  because  it  is  from  the  electric 
current  that  the  light  is  derived,  and  it  is  the  light  that  furnishes  the 
I'ntire  benefit  to  the  property.  The  lamp  posts,  the  conduits,  wires,  and 
lamps  are  but  the  means  of  carrying  the  current  and  diffusing  the 
lijfht  at  the  proper  places.  Of  themselves  they  are  of  no  benefit  to 
property  abutting  upon  the  streets  in  which  they  are  constructed.** 

24.  Drains,  Sewers  and  Levees. — The  construction  of  sewers  is  a 
local  improvement  authorizing  the  levying  of  a  special  assessment  on 
abutting  land  to  pay  for  its  construction,*'  and  the  fact  that  a  sewer 

11.  Notes:  61   L.R.A.    .53;    5    Ann.       14.  Ankeny  v.  Spokane,  92  Wash, 
('as.  905.  '549,  159  Pac.  806,  L.R.A.1917A  1093 

12.  Pai-sons  v.  District  of  Columbia,  and  note. 

170  U.  S.  52,  18  S.  Ct.  521,  42  U.  S.  15.  Note:  L.R.A.19i7A  1098. 

(L.  ed.)  946;  Waukegan  v.  De  Wolf,  16.  Ankeny  v.   Spokane,  92  Wash. 

'258  111.  374,  101  N.  E.  532,  Ann.  Cas.  549,  159  Pac.  806,  L.R.A.1917A  1093. 

1914B  538,  45  L.R.A. (N.S.)    918.  17.  Dellaripa's    Appeal,    88    Conn. 

Notes:  3  L.R.A. (N.S.)  818;  5  Ann.  565,   92  Ati.   116,   Ann.   Cas.   1917B 

Cas.  905.  862;  Heflfner  v.  Cass,  etc.,   Counties, 

IS.  Note:  L.R.A.1917A  1098.  193  Dl.  439,  62  N.  E.  201,  58  L.R.A. 
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was  necessary  to  abate  a  auisance  created  by  the  municipality  does  not 
lessen  its  right  to  invoke  the  provisions  of  the  charter  to  secure  the 
construction  of  a  sewer  to  abate  the  nuisance  and  an  assessment  of  • 
the  resulting  benefits  and  damages.'^  The  imposition  of  the  cost  of 
maintaining  pubUc  sewers  by  special  asses-smeut  upon  property  owners 
who  have  already  been  assessed  for  the  cost  of  their  construction,  in 
case  they  make  use  of  them,  does  not  deprive  them  of  property  with- 
out due  proceas  of  law,  but  is  matter  of  public  policy  for  the  legisla- 
'  ture,  since  they  receive  a  special  benefit  from  the  construction  of 
the  sewer  in  the  privilege  of  discharging  their  private  sewers  into 
it,  even  if  they  are  not  entitled  to  the  free  use  of  it.**  If  a  state  con- 
tains marshy  lands  of  such  considerable  area  that  their  reclamation 
for  agricultural  purposes  will  redound  to  the  public  welfare,  the  legis- 
lature may  provide  for  their  reclamation,  under  the  police  power,  and 
secure  the  necessary  funds  by  assessment  on  the  lands  benefited  by  the 
drainage.**  Assessments  for  the  construction  of  levees  to  protect  from 
overflow  may  be  and  usually  are  levied  on  lands  bordering  on  the 
stream  of  water  from  which  the  danger  is  anticipated,  and  are  proj'- 
erly  benefits,  as  contradistinguished  from  taxes;  and  laws  authorizing 
them  are  constitutional.* 

25.  Rural  Highways. — ^There  are  decisions  to,  the  efteet  that  rural 
highways  are  not  local  improvements,*  but  while  this  is  true  in  the 
sense  that  lands  bordering  on  such  a  highway  are  not  benefited  in 
the  way  lota  bordering  on  a  city  street  are  benefited  it  does  not  follow 
that  lands  tributary  to  a  rural  highway  may  not  receive  a  special 
benefit  therefrom  dififerent  in  character  and  extent  from  the  benefit 
received  by  the  public,  and  the  weight  of  authority  at  the  present 
time  seems  to  be  to  the  effect  that  an  assessment  of  lands  thus  spe- 
cially benefited  may  be  sustained.* 

353  and  note;  Smith  V.  Worcester,  182  L.R.A.    440;    Biiliiij;:?    Sugar    Co.    v. 

Mass.   232,   65   N.   E.   40,   o9  L.R.A.  Fish,  40  .Mont.  2-50.  100  I'ac.  565.  20 

728;  Peoi)le  v.  Pitt,  169  N.  Y.  52t,  65  Ann.  Cas.  264.  26  L.R.A. (N.S.)   973 

X.  E.  662,  58  L.R.A.  372  and  notes,  and  note.    And  see  Dr.mvs  and  Sbw- 

Notes:  26  L.R.A.(N.S.)   073:  Ann.  kr»,  vol.  0.   p.   651. 

Cas.   1915D   386.     And   see    Dbains  1.  Des  .Moinee,  etc..  Levee  Dist.  No. 

AND  Sewers,  vol.  9,  p.  651.  1  v.  Chicago,  etc.,  B.  Co.,  240  Mo.  614. 

18.  Dellaripa's  Appeal.  88  Conn.  145  S.  W.  35,  39  L.R.A.(N.S.)  543. 
.565,  92  Atl.  116,  Ann.  Cas.  1017B  2.  Sporiv  v.  Flvgare.  80  Minn.  32''. 
862.  83  N.  W."l77,  81   A.  S.  R.  261.    !!) 

19.  Carson  v.  Biocton  Scworuge  L.R.A.  "57;  In  re  Wa.«hins^ton  Avi-.. 
Com.,  182  U.  S.  308,  21  S.  Ct.  860,  69  Pa.  St.  352,  8  Am.  Rep.  255. 

46  U.  S.   (L.  ed.)  115L  Note:  Ann.  Cas.  1913D  55L 

20.  Heflfner  v.  Cass,  etc.,  Counties,  8.  Murray  v.  Smith,  117  Minn.  400. 
193  III.  439,  62  N.  E.  201,  58  L.R.A.  136  N.  W.  5,  Ann.  Cas.  19130  548 
.3.53;  Sisson  v.  Buena  Yista  County,  and  note,  40  L.B.A.(N.S.)  173. 

128    la.    442,    104    N.    W.    454,    70 
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rv.  Pbopebty  Subject  to  Assbssmbnt 

In  Oenerai 

26.  Determination  of  Property  Assessable. — ^Tn  the  absence  of  any 
more  specific  constitutional  restriction  than  the  general  prohibition 
against  taking  property  without  due  process  of  law,  the  legislature 
of  the  state,  having  the  power  to  fix  the  sum  necessary  to  be  levied 
for  the  expense  of  a  public  improvement,  and  to  order  it  to  be  assessed, 
either  like  other  taxes,  upon  property  generally,  or  only  upon  the' 
lands  benefited  by  the  improvement,  is  authorized  to  determine  the 
class  of  lands  which  will  receive  the  benefit  and  should  therefore  bear 
the  burden.*  It  is  within  the  power  of  the  legislature  to  create  a 
special  taxing  district,'  and  it  is  asserted  with  substantial  unanimity 
and  great  clearness  by  the  courts  in  this  country  that,  unless  the 
nature  of  the  case  precludes  it,  the  power  to  determine  the  confines 
of  a  taxing  district  for  any  particular  burden  is  purely  one  of  legis- 
lative discretion,*  whether  it  is  defined  by  the  legislature  or  a  city 
council  acting  under  statute.'    The  question  of  the  property  benefited 

L  Spencer  v.  Merchant,  125  U.  S.  6.  Spencer  v.  Merchant,  125  U.  S. 

345,  8  S.  Ct.  921,  31  U.  S.   (L.  ed.)  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.) 

763;  Wagner  v.  Leser,  239  U.  S.  207,  7C3;  Walston  v.  Nevin,  128  U.  S.  578, 

36  S.  Ct.  66,  60  U.  S.*(L.  ed.)  230;  9  S.  Ct.  192,  32  U.  S.  (L.  ed.)  544; 

Hill  V.  Higdon,  5  Ohio  St.  243,  C7  Am.  Lent  v.  Tillson,  140  U.  S.  310,  11  S. 

Dec.  289.  Ct.  825,  35  U.  S.  (L.  ed.)  419;  Paulsen 

6.  Williams   y.    Eggleston,   170   U.  v.  Portland,  149  U.  S.  30,  13  S.  Ct. 

S.  304,  18  S.  Ct.  617,  42  U.  S.   (L.  750.  37  U.  S.  (L.  ed.)  637;  Norwoo-l 

«d.)  1047;  Wight  v.  Davidson,  181  U.  v.  Baker,  172  U.  S.  269,  19  S.  Ct.  187, 

S.  371,  21  S.  Ct.  616,  45  U.  S.  (L.  43  U.  S.  (L.  ed.)  443;  Cleveland,  etc., 

od.)   900;  Webster  v.  Fargo,  181  U.  R.  Co.  v.  Porter,  210  U.  S.  177.  28 

S.  394,  21  S.  Ct.  623,  45  U.  S.  (L.  ed.)  S.  Ct.  647,  52  U.  S.  (L.  ed.)   1012; 

!)12;  Seattle  v.  Kelleher,  195  U.  S.  351,  In  re  Madera  Irrigation  Dist.,  92  Cal. 

2.5  S.  Ct.  44,  49  U.  S.  (L.  ed.)  232;  296,  28  Pac.  272,  675,  27  A.  S.  R. 

Briscoe  v.  Rudolph,  221  U.  S.  547,  31  106,  14  L.R.A.  755;  Garvin  v.  Dauss- 

S.   Ct.   679,  55   U.   S.    (L.   ed.)    848  man,  114  Ind.  429,  16  N.  E.  826,  5 

(holding  that  Congress,  under  its  wide  A.  S.  R.  637;  Ross  v.  Wright  County, 

legislative  power  over  the  District  of  i28  la.  427,  104  N.  W.  506,  1  L.R.A. 

Columbia,  may  create  a  special   im-  (n.S.)  431;  Smith  v.  Worcester.  182 

provement  district  and  charge  a  part  ^^^^    232,  65   N.   E.  40,   59  L.R.A. 

..r  all  of  the  cost  on  the  property  in  728;  People  v.  Brooklyn,  4  N.  Y.  419. 

that  distnct);   Cast  Realty,  etc.,  Co.  55  ^^^   p^^   266;  Rolph  v.  Far-o,  7 

-ii^qfi  8    rt    4r'fiO  n"'s^I    ed;  N.  D.  640,  76  N.  W.  242,  42  L.R.A. 
o5,  36  S.  Ct.  fO.  60  U.  S    (L.  ed.)  y  g  ^   ^   208, 

523;  Davis  v.  Litchfield,  145  111.  313,  qo  vr  w  7qo  hk  i  pa    ir,fi.  \r„tfn„o 

33  N.  E.  888,  21  L.R.A.  563;  Adams  v.  ^2  N.  W.  732  56  LR  A  \lf  V,^*"!"!" 

Shelbyville,  154  Ind.  467,  57  N.  E.  Z\\'''^l'^J' ^^^"^l  ^^^' ^ ^^^ ,  ^^^ 

114  77  A   S   R  484   49  LR  A   797-  ^^  A.  S.  R.  513;  King  v.  Portland,  38 

B^n  Somen's  Friend  Socv."  Bosl  Ore    402,  63  Pac.  2,  55  L.R  A    812 

ton,  116  Mass.  181,  17  Am.  Rep.  153;  Notes:    26    L.R.A.(N.S.)    973;    28 

Webster  v.  Fargo,  9  N.  D.  208,  82  N.  L.R.A. (N.S.)  1127. 

W.  732,  56  LR.A.  156.  7.  King  v.  Portland,  184  U.  8.  61, 

Note:  13  L.R.A.  534.  22  S.  Ct.  290,  46  U.  S.  (L.  ed.)  431. 
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by  a  local  improvement  is  one  of  fact  and  the  action  of  the  legisla- 
ture,^ or  of  a  city  council,  acting  under  statutory  authority,  in  fixing 
the  boundaries,  is  conclusive,*  unless  it  is  obviously  erroneous  and 
arbitrary.*'  Such  action  cannot  be  reviewed  in  the  courts,  upon  the 
ground  that  the  legislature  or  city  council  acted  unjustly  or  without 
appropriate  and  adequate  reason ;  **  and  a  fortiori  such  question  is 
conclusive  agdnst  all  collateral  attacks.**  But  if  in  the  combination 
of  streets  and  the  like,  they  shall  be  so  separate  and  distinct  that  the 
making  of  one  could  not  reasonably  be  said  to  benefit  property  situ- 
ated upon  the  other,  their  combination  would  be  clearly  violative  of 
the  rule  governing  in  such  cases.**  In  prescribing  the  district  it  must 
be  presumed  that  the  lesrislature  or  the  common  council  of  a  city,  as 
the  case  may  be,  took  into  consideration  the  exceptional  benefits  that 
would  accrue  to  the  property  which  it  was  intended  should  bo 
charged  with  the  buiden,  because  it  could  inaugurate  or  make  such 
an  assessment  upon  no  other  basis.'*  In  determinilig  what  lands 
are  benefited  by  the  improvement,  the  legislature  may  avail  itself 
of  such  information  as  it  deems  sufficient,  either  through  investiga- 
tions by  its  committees,  or  by  adopting  as  its  own  the  estimates  or  con- 
clusions of  others,  whether  those  estimates  or  conclusions  previously 
had  or  had  not  any  legal  sanction.**  The  legislature  may,  instead 
of  fixing  and  prescribing  the  taxing  district  itself,  refer  the  matter  to 
commissioners  or  local  beards  or  bodies  for  their  asceitainment  and 
determination ;  and  in  such  case  the  substituted  bodies  possess  and 
exercise  legislative  functions,  and  their  action  must  be  deemed  a.« 
conclusive  upon  the  subject  as  if  the  legislature  had  exercised  the 
authority  directly.*"    The  authority  of  a  municipal  corporation  to 

8.  Spencer  v.  Merchant,  125  U.  S.  763;  Webster  v.  Fargo,  9  N.  D.  208, 
345,  8  S.  Ct.  921,  31  U.  S.  (L.  6d.)    82  N.  W.  732,  56  L.R.A.  156. 

763;  Williams  v.  Eggleston,  170  U.  S.  12.  Pittsburgh,  etc.,  B.  Co.  v.  Taber. 

304,  18  S.  Ct.  617,  42  U.  S.  (L.  ed.)  168  Ind.  419,  77  N.  E.  741,  11  Ann. 

1047;  Webster  v.  Fargo,  9  N.  D.  208,  Cas.  808. 

82  N.  W.  732,  56  L.R.A.  156;  King  v.  Note:  28  L.R.A.(N.S.)    1152. 

Portland,  38  Ore.  402,  63  Pac  2,  55  13.  Davis  v.  LitchHeld,  145  111.  313, 

L.R.A.  812.  33  N.  E.  888,  21  L.R.A.  563;  Hayes 

9.  Mullins  V.  Little  Rock,  131  Ark.  v.  Douglas  County,  92  Wis.  429,  65 
198, 198  S.  W.  262,  L.R.A.1918B  461;  N.  W.  482,  53  A.  S.  B.  926,  31  L.R.A. 
Garvin  v.  Daussman,  114  Ind.  429,  213,  overruled  on  another  point  bv 
16  N.  E.  826,  5  A.  S.  B.  637;  Lonis-  Newton  v.  Superior,  146  Wis.  308, 130 
■ville  V.  Bitzer,  115  Ky.  359,  73  S.  W.  N.  W.  242. 

1115,  61  L.R.A.  434;  People  v.  Brook-       14.  King  v.  Portland,  184  U.  S.  61, 

lyn,  4  N.  Y.  419,  55  Am.  Dec.  266.  22  S.  Ct.  290,  46  U.  S.  (L.  ed.)  431. 

Note:  28  L.R.A. (N.S.)    1153.  aJflnning  38  Ore.  402,  63  Pae.  2,  65 

10.  MuUins  V.  Little  Bock,  131  Ark.  L.B.A.  812. 

198,   198    8.   W.   262,   L.B.A.1918B       16.  Spencer  v.  Merchant,  125  U.  8. 
461.  345,  8  8.  Ct.  921,  31  U.  8.  (L.  ed.) 

11.  Spencer  v.   Merchant,   125   U.  763. 

S.  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)       16.  Spencer  v.  Merchant,  125  U.  8. 
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create  a  taxing  district  must,  however,  be  exercised  strictly  in  accord- 
ance with  the  requirement  of  the  statute,  so  that  where  a  statute  re- 
quires when  an  assessment  is  to  be  apportioned  by  ihe  front  foot  rule 
it  must  be  assessed  against  abutting  property,  the  common  council 
cannot  include  within  the  district  lands  which  do  not  abut.*'  The 
action  of  a  common  council  in  defining  the  limits  of  a  taxing  district 
being  legislative  in  character,  it  is  not  requisite  that  the  legislature 
^'hould  have  provided  for  notice  before  the  council  is  authorized  to 
act." 

27.  Creation  of  Taxing  District  Irrespective  of  Municipal  Bound- 
aries.— The  fact  that  the  legislature  has  by  law  fixed  certain  perma- 
nent taxing  districts  for  general  revenue  purposes  does  not  deprive  it 
of  the  power  to  fix  other  and  special  taxing  districts,  when  by  legis- 
lative determination  such  district  is  to  receive  a  special  benefit,** 
and  in  determining  the  property  which  shall  bear  the  expense  of  a 
local  improvement,  the  legislature  may  create  a  taxing  district  with- 
out reference  to  the  town,  county,  or  district  lines.**  It  is  not  unusual 
for  the  legislatures  of  the  several  states  in  the  Union,  in  the  exercise 
of  the  power  of  local  assessments,  to  create  a  special  taxing  district, 
without  regard  to  municipal  or  political  subdivisions  of  the  states, 
imd  to  levy  an  assessment  on  all  property  within  such  district  by  a 
uniform  rule,  for  the  purpose  of  aidmg  in  the  construction  of  public 
local  improvements.*  Thus  as  to  a  highway  or  highways  not  extend- 
ing into  more  than  one  county  and  declared  to  be  state  roads,  it  is 
not  to  be  doubted  that  it  would  be  competent  for  the  legislature  to 
provide  for  the  creating  by  local  authorities  of  special  taxing  districts. 

345,  8  S.  Ct.  921,  31  U.  8.  (L.  ed.)  Cincinnati  v.  Batsche,  52  Ohio  St.  324, 

763;  Bauman  v.  Ross,  167  U.  S.  548,  40  N.  E.  21,  27  L.R.A.  536;  King  v. 

17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270;  Portland,  38  Ore.  402,  63  Pac.  2,  5f> 

Wight  V.  Davidson,  181  U.  8.  371,  21  L.R.A.  812. 

S.   CL  616,  45  U.   S.    (L.  ed.)   900;  Note:  28  L.R.A.lN.S.)    1151. 

King  V.  Portland,  184  U.  S.  61,  22  S.  17.  Cincinnati  v.  Batsehe,  52  Ohio 

Ct.  290,  46  U.  S.  (L.  ed.)  431;  Seattle  gt.  324,  40  N.  E.  21.  27  L.R.A.  536. 

V.  Kelleher,  195  U.  S.  351,  25  S.  Ct.  44,  jg.  King  v.  Portland,  184  U.  S.  61. 

49  U.  S.  (L.  ed.)  232;  Wagner  v.  Les-  22  S.  Ct.  290,  40  U.  S.  (L.  ed.)  431. 

cr,  239  U.  S.  207,  36  S.  Ct.  66,  60  U.  S.  ^^^  ^^  i^f^a,  par.  73-75. 

(L.  ed.)  230;  In  re  Madera  Irrigation  jg   Webster  v.  Fargo,  9  N.  D.  208. 

Dist.,  92  Cal.  296,  28  Pac.  272,  675,  g,  v   w   732   56  LR  A    loU. 

27  A.  S   R.  K  «.  14  L.R.A.  755;  Gar-  '\l- ^rZI  ^^•sotio  County, 

S°  loJ^TT''^'  R    Mt'.    Z'll  V  (N.  M.)    163  Pac.  721,  L.R.A.1917E 

E.  826,  5  A.  S.  R.   637     Adams  v.  ^        p  '  „i.  „  Tirn,.Hvn   4  N  Y  4iq 

Shelbyville,   154  Ind.   467,  57   N.   E.  ^^'/^P'^  %^'°""y°' ^  ^-  ^^  ^^'^• 

114,  77  A.  S.  R.  484,  49  L.R.A.  797;  55  Am.  ^       266. 

Ross  V.  Wright  County,  128  la.  427,  Note:  13  L.R.A   534. 

104  N    W.  506,  1  L.R.A.(N.S.)  431;  1-  ^^son  v.  Rush  County,  128  Lid. 

Hoyt  V.  E;st  Sitginaw,  19  Mich!  39,  2  65,  27  N.  E.  235,  11  L.R.A.  835 ;  Bor- 

Vm.  Rep.  76;  Rolph  v.  Fargo,  7  N.  rowdale  v.  Socorro  County,  (N.  M.) 

D   640.  76  N.  W.  ^2,  42  L.R.A.  646;  163  Pac.  721,  L.R.A.1917E  456. 
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under  a  general  law,  for  the  improvement  of  highways,  without  re- 
gard to  municipal  or  political  subdivisions  of  tiie  state*  On  the 
other  hand  local  taxation  is  not  necessarily  coextensive  with  any  pre- 
viously established  district.  It  is  wrong  that  a  few  should  be  t«^ed 
for  the  benefit  of  the  whole ;  and  it  is  equally  wrong  that  the  whole 
should  be  taxed  for  the  benefit  of  a  few.  It  is  just  and  right  that  where 
taxation  for  any  local  object  benefits  only  a  portion  of  a  city  or  town, 
that  portion  only  should  bear  the  burden.'  Therefore  the  legislature 
may  create,  or  authorize  a  municipality  to  create,  a  local  taxing  dis- 
trict for  local  improvement  purposes,  which  includes  part  only  of  the 
property  within  the  municipality.* 

28.  Property  Included  in  District  Subsequent  to  Improvement. — 
Though  there  are  but  few  decisions  on  the  point  it  would  seem  clear 
that  property  is  not  liable  to  assessment  for  improvements  made  and 
paid  for  before  it  was  included  within  the  improvement  district. 
Such  an  act  is  the  unauthorized  taking  of  private  property.  It  is  the 
taking  of  private  property  to  recompense  or  repay  the  district  for 
improvements  made.  It  is  not  the  assessment  of  benefits  for  the  do- 
ing of  an  advantageous  act  toward  the  property,  but  for  the  repay- 
ment of  an  expenditure  already  made.*  There  is,  however,  nothing  in 
the  federal  constitution  to  prevent  the  assessment  in  supplemental 
curative  proceedings  for  benefits  from  the  widening  of  a  street  of  prop- 
erty omitted  from  the  original  proceeding.* 

29.  Abutting  Property  Generally;  Liability  for  Pavement  of  Street 
Intersections. — The  term  "abutting  property"  or  the  like  as  used  in 
local  assessment  acts  and  proceedings  is  to  be  interpreted  accord- 
ing to  the  manner  of  its  use;  and  various  turns  of  expression  have 
been  used  in  different  enactments.  Under  an  act  whereby  the  liability 
for  local  improvements  is  imposed  on  the  owners  of  the  "houses  form- 
ing" the  street  and  the  "land  bounding  or  abutting  thereon,"  it  has 
been  held  that  a  railroad,  crossing  a  street  at  right  angles  and  run- 
ning through  a  deep  cut,  does  not  bound  or  abut  on  the  street;  and 
the  fact  that  without  interfering  with  its  use  for  railway  purposes, 
part  of  it  at  least  might  be  utilized  in  order  to  support  a  line  of  build- 
ings along  both  sides  of  the  bridge  does  not  change  the  rule.'  Under 
the  same  act  it  has  been  decided  that  a  house  in  a  yard  to  which  the 
only  access  is  by  means  of  a  private  passage  leading  into  a  street  is 

2.  Borrowdale  ▼.  Socorro  County,  614,  145  S.  W.  35,  39  L.R.A.(N.S.) 
(N.  M.)   163  Pae.  721,  L.R.A.1917E   543  and  note. 

456.  6.  St.  Louis,  etc.,  Land  Co.  v.  Kan- 

3.  People  V.  Brooklyn,  4  N.  Y.  419,  sas  City,  241  U.  S.  419,  36  S.  a.  647, 
55  Am.  Dec.  266.  60  U.  S.  (L.  ed.).  1072. 

4.  Adams  v.  Shelbvville,  154  Ind.  7.  Great  Eastern  R.  Co.  v.  Hack- 
467,  57  N.  E.  114,  77  A.  S.  R.  484,  ney  Dist.  Board  Works,  8  App.  Cas. 
49  L.R.A.  797.  687,  52  L.  J.  M.   C.  105,  49  L   T. 

6.  Des  Moines,  etc..  Levee  Dist.  No.  N.  S.  509,  31  W.  R.  769, 16  Eng.  Ral. 
1  T.  Chicago,  etc.,  R.  Co.,  240  Mo.   Cas.  470. 
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one  of  the  houses  "forming"  the  street,  and  the  owner  of  a  very  nar- 
row strip  of  land  upon  which,  under  a  covenant,  he  kept  up  a  fence 
between  a  street  and  certain  property  has  been  held  to  be  the  owner 
of  land  "bounding  or  abutting"  on  the  street.  So  it  has  been  decided 
that  premises  separated  from  a  street  by  a  small  stream,  but  having 
access  to  the  street  by  means  of  two  small  bridges,  are  premises  front- 
ing, adjoining,  or  abutting  on  the  street,  though  the  owners  of  the 
premises  in  question  were  not  owners  of  the  bed  of  the  stream,  at 
all  events  beyond  the  medium  filum,  and  that  the  owners  of  houses 
abutting  at  the  rear  on  the  end  of  a  cul  de  sac  are  liable  to  contribute 
to  expenses  of  paving  the  cul  de  sac,  though  there  is  in  fact  no  access 
from  the  houses  to  it,  and  though  it  would  be  -necessary  to  make  sub- 
stantial physical  alterations  in  the  houses  to  render  the  right  of  access 
from  them  to  the  cul  de  sac  practically  available."  Land  need  not 
necessarily  abut  directly  on  the  part  of  a  street  that  has  been 
improved  to  subject  it  to  Uability  for  its  share  of  the  cost  of  an 
improvement.  Thus  where  a  strip  of  ground  from  one  side  of  a 
street  is  appropriated  for  the  purpose  of  widening  such  street,  the 
lots  and  lands  fronting  on  the  opposite  side  of  the  street  at  the  pai't 
widened  will  be  held  to  abut  on  the  improvement,  although  the 
street  may  intervene  between  the  abutting  lota  and  lands  and  the 
strip  of  ground  appropriated.  So  where  a  city  left  a  foot  of  land 
on  the  side  of  the  street  unused  the  owners  of  property  abutting  on 
."uch  foot  of  land  became  hable  to  be  assessed  as  owners  of  propcrfy 
abutting  on  the  improvement.'  The  fact  that  a  strip  of  land  aroiind 
a  public  square  and  between  it  and  the  public  streets  has  been  dedi- 
cated to  the  public  ase  as  part  of  the  streets  and  as  a  place  for  hitch- 
ing and  standing  teams  does  not  prevent  the  land  from  abutting  on 
the  street.*"  The  sale  of  a  narrow  strip  from  the  front  of  property 
for  the  sole  purpose  of  avoiding  a  street  improvement  assessment 
after  the  city  has  entered  into  a  contract  for  the  improvement  but . 
before  the  lien  of  the  assessment  attaches  is  void  for  the  purpose  of 
the  assessment  and  the  land  remaining  will  he  held  to  abut  on  the 
street  for  the  purpose  of  assessing  it."  When  the  cost  of  "a  strec-i 
improvement  such  as  paving,  grading,  etc.,  is  to  bo  assessed  upon  the 
property  abutting  upon  the  street,  the  question  arises  as  to  how  the 
assessment  is  to  be  made  as  regards  the  paving  of  the  space  at  a  street 
intersection.  According  to  the  rule  adopted  in  some  jurisdictions  the 
city,  as  owner,  is  to  be  rated  just  as  any  other  abutting  owner ;  that  is, 
the  intersecting  streets  and  alleys  are  to  be  considered  as  if  they  were 

8.  Note:  16  Eng.   Rnl.   Cas.  486.        11.  Eagle  Mfg.   Co.  v.  Davenport. 

9.  Cincinnati   v.  «atsche,   52   Ohio  101  la.  493,  70  N.  W.  707,  38  L.R.A. 
St.  324,  40  N.  E.  21,  27  L.R.A.  536.   480;  Baves  v.  Paintsville.  166  Ky.  679. 

10.  Edwards  v.  Jasper  County,  117    179  S.  W.  623,  L.B.A.1916B  1027  and 
la.  365,  90  N.  W.  1006,  94  A.  S.  R.   note. 
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prhrate  property.  A  private  abutting  owner  is  not  chargeable  sepa- 
rately on  the  basis  of  cost  for  improving  in  front  of  bis  own  premises, 
but  is  chargeable  with  his  pro  rata  share,  according  to  bis  frontage, 
of  the  total  coat  of  improving  the  street,  or  that  section  of  the  street 
on  which  his  property  abuts;  so  likewise,  the  city,  as  owner,  must 
pay  its  pro  rata  share  of  such  total  cost.**  In  other  states,  however,  the 
abutting  owners  are  chargeable  with  the  cost  of  paving  or  repairing 
street  intersecrtions."  "In  front  of"  does  not  ordinarily  mean  "cor- 
nering on,"  and  unless  the  lce;islature  so  intended,  it  should  not  be 
so  construed,^*  and  therefore  the  owner  of  a  corner  lot  is  assessable  only 
for  the  improvement  lying  in  front  of  bis  lot  and  not  for  that  in  front 
of  the  intersecting  street.** 

30.  Adjacent  or  Contiguous  Property. — ^The  term  "adjacent"  in- 
clude!; property  in  the  neishborbool  of  the  improvement  though  not 
actually  touching  thereon.**  The  word  "contiguous"  as  used  in  local 
improvement  acts  means  "in  an  actual  or  close  contact ;"  "touching ;" 
■'adjacent;"  or  "near."  If  the  improvement  is  of  a  street  or  sidewalk. 
contiguous  property  is  such  as  abuts  upon  the  street  or  sidewalk,  or 
is  bounded  by  the  .street."  So  where  a  street  is  required  to  be  im- 
proved between  the  walks  on  either  side,  land  or  lots  extending 
up  to  the  sidewalk  will  be  subject  to  special  assessments  to  defray  the 
expenses  of  the  improvement,  as  property  contiguous  to  such  street, 
the  sidewalks,  for  this  purpose,  being  a  part  of  the  street,  though  not 
ordered  to  be  improved.'*  As  to  whether  the  right  of  way  of  a  street 
railroad  in  a  public  street  is  subject  to  special  assessment  as  abutting 
or  contiguous  property  is  discussed  elsewhere  in  this  article.** 

Public  and  Qvasi  Public  Property 

31.  National  and  State  Property. — Public  property  of  the  national 
government  is  not  subject  to  special  assessment  for  local  miprove- 
ments;  **  and  it  is  not  within  the  power  of  a  state  legislature  to  sub- 

12.  Note:  21  Ann.  Gas.  636.  18.  Chicago,  etc.,  R.  Co.  v.  QniDcv, 

IS.  O'Leary  v.  Glen  Falls,  200  N.  T.  136  111.  563,  27  N.  E.  192,  29  A,  S.  R. 

218,  93  N.  E.  513,  21  Ann.  Cas.  633  334;  Cincinnati  v.   Batsche,  52  Ohio 

and  note  (stating  rule).  St.  324,  40  N.  E.  21,  27  L.R.A.  536. 

14.  O'Leary  v.  Glen  Falls,  200  N.  19.  See  infra,  par.  36. 

Y.  218,  93  N.  E.  513,  21  Ann.  Cas.  20.  San  Diego  v.  Linda  Vista  Irri- 

633.  gation  Dist.,  108  Cal.  189,  41  Pac.  291, , 

15.  Schenectady  v.  Union  College,  35  L.R.A.  33;  Edwards,  etc.,  Co.  t. 
144  N.  Y.  241,  39  N.  E.  67,  26  L.R.A.  Jasper  County,  117  la.  365,  90  N.  W. 
614;  O'Leary  v.  Glen  Palls,  200  N.  Y.  1006,  94  A.  S.  R.  301;  Whitaker  v. 
218,  93  N.  E.  513,  21  Ann.  Cas.  633.  Deadwood,  23  S.  D.  538,  122  N.  W. 

16.  Clark  v.  Salem,  61  Ore.  116, 121  590,  139  A.  S.  R.  1076. 

Pac.  416,  Ann.  Cas.  1914B  205.  Notes:  33  A.  S.  R.  406;  35  LR.A. 

17.  Adams  Connty  v.  Quincy,  130  38;  15  Ann.  Cas.  353;  16  Ann.  Cas. 
m.  666,  22  N.  E.  624,  6  LR.A.  155.  886;  Ann.  Cas.  1917D  844,  845. 
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ject  it  thereto.*  In  England,  in  the  absence  of  express  statutory  pro- , 
vision,  crown  lands  are  not  subject  to  special  assessment'  A  8tat<' 
may  of  course,  if  it  so  desires,  subject  ite  property  to  special  assess- 
ments. The  question  is  entirely  one  of  legislative  policy,*  and  a 
constitutional  exemption  of  the  properly  of  the  state  from  "taxation'' 
does  not  prevent  such  a  grant.*  But  it  is  the  well  settled  general  rule 
that  in  the  absence  of  legislative  permission  state  property  is  not  sub- 
ject to  special  assessment.'  A  grant  of  the  power  to  levy  special 
assessments  on  state  property  is  not  to  be  implied  from  a  statute  giving 
a  general  power  to  make  assessments  to  meet  the  cost  of  local  improve- 
ments. The  intent  that  the  property  of  the  state  shall  be  subject  to 
assessment  must  be  clearly  expressed.*  One  reason  advanced  for  the 
rule  that  if  the  statute  authorizing  special  assessments  is  in  general 
terms,  neither  excluding  nor  including  specifically  the  property  of 
the  state,  such  statute  is  to  be  so  construed  as  to  exclude  the  state 
is  that  it  is  a  general  rule  in  the  interpretation  of  statutes  limiting 
rights  and  interests  to  construe  them  so  as  not  to  embrace  the 
sovereign  power  or  government,  unless  the  same  is  expressly  named 
therein  or  intended  by  necessary  implication.'  The  rule  has  some- 
times been  put  on  the  ground  that  the  property  of  the  state  cannot 
be  taken  on  execution.  So  a  constitutional  provision  whereby  certain 
state  lands  are  made  inalienable  has  been  said  to  preclude  the  levy 
of  a  local  assessment  thereon.*  A  constitutional  prohibition  against 
suits  against  the  state  has  also  been  held  to  preclude  the  levy  of  a 
special  assessment  on  its  property.'  Still  another  reason  advanced  is 
that  it  is  unreasonable  to  tax  one  governmental  agency  for  the  benefit 
of  another.'"    It  has,  however,  been  held  that  though  the  lien  of  an 

r 

1.  San  Diego  v.  Linda  Vista  Irri-  6.  Huntsville  v.  Madison  County, 
gation  Dist,  108  Cat.  189,  41  Pac.  166  Ala.  389,  52  So.  326,  139  A.  S.  R. 
291,  35  L.R.A.  33.  45;  State  v.  Hartford,  50  Conn.  89. 

2.  LaGrange  v.  Troup  County,  132  47  Am.  Rep.  622;  State  v.  Kilbum,  81 
Ga.  384,  64  S.  E.  267,  16  Ann.  Cas.  Conn.  9,  69  Atl.  1028,  129  A.  S.  R. 
885.  205. 

3.  San  Diego  t.  Linda  Vista  Irriga-  Notes:  35  L.R.A.  38;  Ann.  Cas. 
tion  Dist.,  108  Cal.  189,  41  Pac.  291,  1917D  845. 

35  L.R.A.  33.  7.  State  v.  Hartford,  50  Conn.  89, 

Note:  Ann.  Cas.  1917D  845.  47  Am.  Rep.  622. 

4.  Hager  v.  Gast,  U9  Kv.  502,  84       Note:  16  Ann.   Cas.   887. 

S.  W.  556,  67  L.R.A.  815.*  8.  Note:  Ann.  Cas.  1917D  845. 

Note:  Ann.  Cas.  1917D  845.  9.  State  v.  Hartford,  .)0  Conn.  8!). 

5.  State  V.  Hartford,  50  Conn.  89.  47  Am.  Rep.  (!22;  State  v.  Kilbum. 
47  Am.  Rep.  622;  State  v.  Kilbum,  81  81  Conn.  9,  (iJ)  Atl.  1028, 129  A.  S.  K. 
Conn.  9,  69  Atl.  1028,  129  A.  S.  R.  205;  LaGrange  v.  Troup  County,  132 
205;  In  re  Mt.  Vernon,  147  lU.  359,  Ga.  384,  64  S.  E.  2C7,  Ifi  Ann.  Cas. 
35  N.  E.  533,  23  L.R.A.  807  and  note.  885;  In  re  Mt.  Vernon,  147  111.  359. 

xNfotes:   23  L.R.A.  807;   35  L.R.A.  35  N.  E.  .533,  23  L.R.A.  807. 
33;  15  Ann.  Cas.  353;  16  Ann.  Cas.       Notes:  15  Ann.  Cas.  3.53;  16  Ann. 
887;  Ann.  Caa.  1915D  388;  Ann.  Cas.   Cas.  887;  Ann.  Cas.  1917D  845. 
1017D  845.  10.  Note:  16  Ann.  Cfls.  887. 
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assessment  cannot  be  eiiturcod  against  state  lands,  the  lien  of  an 
assessment  for  an  improvt-nicnt  commenced  while  the  land  belong? 
to  the  state  may  later  be  enforced  against  a  purchaser  thereof.**  And 
there  are  decisions  to  the  effect  that  lessees  of  state  lands  are  not 
denied  the  equal  protection  of  the  laws  by  state  statutes  authorizing 
the  assessment  of  such  leasdiolds  for  local  improvement?  s^pecially 
benefiting  them,  and  the  inclusion  of  them  within  local  improvement 
districts.** 

32.  County  and  Municipal  Property. — In  a  few  jurisdictions  it  is 
held  that  a  constitutional  exemption  of  county  proiievty  from  "taxa- 
tion" precludes  the  levy  of  a  special  assessment  thereon,*'  but  legis- 
lative power  to  permit  the  levy  of  special  assessments  on  county  prop- 
erty ia  generally  recognized.**  There  is,  however,  a  decided  conflict 
in  the  authorities  on  the  question  whether  county  property  is  subject 
to  a  special  assessment  where  general  power  is  given  a  municipality 
to  levy  local  assessments  upon  property  benefited  by  local  improve- 
ments, and  there  is  no  provision  clearly  showing  that  public  property 
of  the  county  shall  be  subject  to  such  assessment  According  to  one 
line  of  authorities  there  is  an  implied  exception  in  favor  of  its  exemp- 
tion. The  municipality  cannot  assess  abutting  public  property 
aevoted  to  public  use  unless  the  power  to  levy  such  assessment  is 
clearly  given.*'  Other  courts,  however,  take  the  view  that  the  exemp- 
tion of  county  property  must  specifically  appear,  or  the  county  will 
be  deemed  to  be  included  within  the  general  terms  of  a  statute  author- 
izing the  imposition  of  special  assessments  upon  property  ownei-s.** 
In  some  jlirisdictions  it  is  held  that  a  municipality  has  no  power  to 
subject  its  own  property  used  for  public  purposes  to  a  special  nsse;-is- 

• 

11.  Note:  Ann.  Gas.  1917D  845.  885  and  note;  Mt.  Sterling  v.  Mont- 

12.  Trimble  v.  Seattle,  231  U.  S.  jromerr  County,  152  Kv.  637,  153  S. 
683,  34  S.  Ct.  218,  58  U.  S.  (L.  ed.)  W.  952,  44  L.R.A.(N.S.)  57;  Worces- 
435.  ter  County  v.  Worcester,  116  Mass. 

18.  Note:  Ann.  Cas.  1917D  847.  193.    17    Am.    Kej).    15!);    Clinton    v. 

14.  Huntsville  v.  Madison  County,  Henvv  Couiitv.  115  Mo.  557,  22  S.  W. 
166  Ala.  389,  52  So.  326,  139  A.  S.  R.  4»4,  37  A.  S.  R.  415. 

45;  LaGrange  v.   Troup  County,  132  Notes:  16  Ann.  Cas.  887;  Ann.  Cas. 

Fla.  581,  68  So.  759.  Ann.  Cas.  1917D  1013D  1114;  Ann.  Cas.  1915D  388. 

843:  La  Grange  v.  Troup  County.  132  16.  San   Diego   v.   Lindn   Vista  Ir- 

Ga.'384,  64  S.  E.  2(17.  16  Ann.  Caa.  rigation  Dist.,  108  Cal.  189,  41  Pac 

885;     Mt.     Sterling    v.     Montgomerv  291,  35  L.R.A.  33:  Adnnis  County  v. 

County,  152  Ky.  637.  ].'.3  S.  W.  952,  Quincv.  130  lU.  .'iOti,  22  N.  E.  624.  6 

44  L.R.A. (N.S.)  57:  Clinton  v.  Henr\-  L.R.A.    155    and    note:    In    re    Mt. 

County.  115  Mo.  557.  22  S.  W.  494.  Vernon.  147  III.  3.59,  35  N.  E.    >33, 

37  A.S.  R.  415.  23  L.R.A.  807:  Edwards,  etc.,  Corstr. 

Note:  Ann.   Cas.   1917D  847.  Co.  v.  Jasper  County,  117  la.  365.  9(1 

15.  Hiit::.-^villc  V.  Madison  County,  N.  W.  1006,  94  A.  S.  R.  .101;  Franklin 
166  Ala.  38!',  .'ii  So.  326,  139  A.  S.  R.  County  v.  Ottawa,  49  Kan.  747.  31 
45;  LaGrange  v.  Troup  County,  132  Pac.  788,  33  A.  S.  R.  396. 

Ga.  :!H4,  04  S.  E.  267,  16  Ann.  Cas.  Note:  16  Ann.  Cas.  888. 
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uaent  for  a  local  improvement.*'  In  others  public  property  of  the 
municipality  is  not  subject  to  a  special  assessment  unless  the  asscf^- 
ment  of  such  property  is  expressly  authorized  by  statute.'*  Tlie 
decided  weight  of  authority,  however,  supports  the  rule  that  a  city,  in 
levying  special  assessments,  should  impose  upon  its  own  property  its 
proportionate  share  thereof.'* 

33.  Property  Used  for  Educational  Purposes. — According  to  the 
view  obtaining  in  a  number  of  jurisdictions  general  laws  subjecting 
property  to  the  payment  of  assessments  for  local  improvements  do 
not  apply  to  property  devoted  to  use  of  the  public  schools,  unless  the 
intent  that  they  so  apply  is  made  to  appear  affirmatively."  It  has 
been  held  that  the  fact  that  the  statute  provides  no  remedy  for  the 
enforcement  of  the  assessment  except  by  sale  of  the  land  assessed 
neces-sarily  implies  an  exemption  of  school  property.*  So  it  has  been 
said  that  where  an  assessment  for  street  improvements  is  made  upon 
the  theory  that  the  intrinsic  value  of  the  property  will  be  increased 
thereby,  the  property  of  a  school  district  is  not  assessable  for  the 
reason  that  the  property  is  not  rendered  more  valuable  for  the  pur- 
poses for  which  it  is  used,  and  for  which  it  must  continue  to  be 
used,*  but  property  owned  by  a  school  district  not  used  actually  and 
exclusively  for  public  purposes  has  been  declared  to  be  subject  to 
assessment  for  local  improvements.*  In  other  juri-sdictions  the  courts 
have  laid  down  the  rule  that  property  used  for  public  educational 
purposes  is  subject  to  local  assessments  unless  especially  exempted.'' 

17.  Notes:  16  Ann.  Cas.  888;  Ann.  Duluth   v.   Board  of   Ednoation,  133 
Caa.  1917D  849.  i.inn.   386,   158   N.   W.   635,   L.R.A. 

18.  Note:  Ann.    Cas.    1917D    849.     1916F  861;  Pittsburg  v.  Sterrett  Sub- 
■     19.  New  Orleans  v.  Warner,  175  U.  district   School,  204  Pa.  St.  635,  54 

S.  120,  20  S.   Ct.  44,  44  U.  S.    (L.  Atl.  463,  61  L.R.A.  183. 

ed.)  96;  San  Di^o  v.  Linda  Vista  Ir-  Notes:  35  L.R.A.  39;  12  Ann.  Cas. 

rigation  Dist.,  108  Cal.  189,  41  Pac.  419. 

291,  35  L.R.A.  33;  In  re  Mt.  Vernon,  1.  Duluth   v.   Board  of  Education, 

147  III.  359,  35  N.  E.  533,  23  L.R.A.  133  Minn.  386,  158  N.  W.  635.  L.R.A. 

807;  Newberry  v.  Detroit,  164  Wich.  1916F  861. 

410,  129  N.  W.  699,  32  L.R.A. (N.S.)  Note:  35  L.R.A.  39. 

303;  Whittaker  v.  Dea'lwood,  23  S  D.  2.  Hartford  v.  West  Middle  Dist., 

538, 122  N.  W.  590,  139  A.  S.  R.  1076.  45  Conn.  462,  29  Am.  Rep.  687. 

Notes:     32       L.R.A.(N.S.)       303;  Note:  12  Ann.  Cas.  419,  420. 

L.R.A.1916F  865;  16  Ann.  Cas.  888;  3.  Witter  v.   Mission   School   Dist., 

Ann.  Cas.  1917D  849.  121  Cal.  350,  53  Pac.  905,  66  A.  S.  R. 

20.  Board  of  Improvement  v.  School  33 ;  City  St.  Imp.  Co.  v.  Regents  of 

Dist.,  56  Ark.  354.  19  S.  W.  969,  35  University,  153  Cal.  776,  96  Pac.  801, 

A.  S.  R.  108,  16  L.R.A.  418;  Witter  18  L.R.A.  (N.S.)   45L 

V.  Mission  School  Dist..  121  Mo.  3'=0,  Note:  12  Ann.  Cas.  420. 

53  Pac.  905.  66  A.  S.  R.  33;  City  St.  4.  Kalispell     v.     Flathead     County 

Imp.  Co.  v.  Regents  of  University,  153  School  Dist.  No.  5,  45  Mont.  221,  122 

Cal.    776,    96    Pac    801,    18    L.R.A.  Pac.  742,  Ann.  Cas.  1913D  1101  and 

(N.S.)  451;  Hartford  v.  West  Middle  note;   Seattle  School   Di^t.   No.  1  v. 

Dist.,  46  Conn.  462,  29  Am.  Rep.  687;  Seattle,  44  Wash.  62,  86  Pae.  1117, 
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In  some  states  the  legislature  has  resolved  all  doubt  by  providing  that 
school  property  shall  be  required  to  pay  its  proportion  of  the  costs 
of  local  improvements  as  other  lands  and  property  fronting  or 
abutting  thereon  are  required  to  pay.'  The  fact  that  public  policy 
forbids  the  sale  of  school  property  to  pay  assessments  does  not  free  the 
property  from  its  liability  for  a  local  assessment.* 

34.  Railroad  Property  Generally. — Property  belonging  to  quasi 
public  corporations,  such  as  railway  and  other  transportation  com- 
panies, is  controlled  by  substantially  the  same  rules  governing  olhei 
cases  of  aasessmenta  for  local  improvements,'  and  railroad  property, 
other  than  the  roadbed  or  right  of  way,  has  been  held  liable  in  almost 
every  instance  wherever  it  has  been  benefited  by  the  local  improve- 
ment.* As  to  whether  a  railway  roadbed  or  right  of  way  may  properly 
be  assessed  for  local  improvements,  the  courts  are  not  in  harmony. 
There  are  numerous  cases  which  deny  the  right  to  levy  an  assess- 
ment on  such  property,*  but  while  some  of  these  base  their  holding 
entirely  on  the  nature  of  the  property,*"  and  in  others  a  distinction  is 
drawn  between  cases  where  the  land  is  owned  in  fee  by  the  railroad 
and  those  in  which  it  has  merely  an  easement,**  the  question  in 
most  of  them  seems  to  have  been  one  of  fact,**  or  the  decision  was 
based  on  the  wording  of  a  particular  statute,*'  and  the  more  gen- 
erally accepted  view  at  the  present  time  is  that  in  the  absence  of 
statute  to  the  ccmtrary  a  railway  roadbed  or  right  of  way  is  subject 

120  A.  S.  B.  973,  12  Ann.  Cas.  417  Pac.  79, 2  Ann.  Gas.  683  and  note;  Mt. 

and  note.  Pleasant   v.   Baltimore,  etc.,   R.    Co., 

Note:  12  Ann.  Cas.  419.  138   Pa.    St.    305,   20   Atl.   1052,   11 

5.  Windfall  City  School  Town  v.  L.R.A.  520;  Northern  Pac.  B.  Co. 
SometviUe,  181  Ind.  403,  104  N.  E.  v.  Seattle,  46  Wash.  674,  91  Pac.  244, 
859,  Ann.  Cas.  1916D  661.  123  A.    S.  R.  955,  12  L.B.A.(N.S.) 

6.  Windfall  City  School  Town  v.  121  (stating  that  this  is  the  view  of 
Somerville,  181  Ind.  463,  104 '  N.  E.  some  courts,  but  holding  to  the  con- 
859,  Ann.  Cas.  1916D  661.    And  see  trary). 

infra,  par.  98.  11.  DesMoines  City  B.  Co.  v.  Des 

7.  Note:  35  L.R.A.  39.  Moines  (la.)  159  N.  W.  450,  L.R,A. 

8.  Mt.   Pleasant   Borough  v.  Balti-  1918D  839. 

more,  etc.,  B.  Co.,  138  Pa.  St.  365,  jjote:  2  Ann.  Cas.  588. 

20  Atl.  1052,  11  L.R.A.  520;  Phila-  jg.  Heman  Constr.  Co.  v.  Wabash 

,^^^^  I-  EI'A  or  ?  .J^«, A*".;^  T  o  ^■'  R-  Co.,  206  Mo.  172,  104  S.  W.  67, 

III  ^?r.?*-  292.  35  Atl.  610,  34  L  R.A.  jgl  A.  S.  R.  649,  12  Ann.  Cas.  630, 

S;  8?'^'*  6^-  S?w-.  "Sr^  Jic5:itS^^'eJwtthf  r 

T  R  A   240  conclusion  after  a  review  oi  the  con- 

Not^:  36   L.R.A.    40;    12   L.R.A.    ^}'^^S   decisions    on    this    question). 
(N.S.)    112,    U3;    28   L.R.A.(N.S.)     And  see  infra,  par.  35. 
2277  .13.  Chicago,    etc.,    R.    Co.    v.    Ot- 

9.  Notes:  28  L.E.A.  249;  12  L.R.A.  tumwa,  112  la.  300,  83  N.  W.  1074, 
(N.S.)  114;  2  Ann.  Cas.  588;  12  Ann.  51  L.R.A.  763. 

Cas.  63.5.  Notes:  12L.R.A.(N.S.)  114;2Ann. 

10.  Southern  California  R.   Co.  v.   Cas.  589. 
Workman,  146  Cal.  80,  79  Pac.  586,  82 
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to  assessment  for  local  improvements  when  benefited  thereby,*'  and 
is  not  liable  in  the  absence  of  such  benefit*'  But  while  it  is  true  that 
the  right  to  impose  such  special  taxes  is  based  upon  a  presumed  equiva- 
lent,** it  by  no  means  follows  that  there  must  be  in  fact  such  full 
equivalent  in  every  instance,  or  that  its  absence  will  render  the 
assessment  invalid.*^  On  the  question  of  benefits  or  no  benefits,  it 
lias  frequently  been  held  that  the  land  shall  be  considered  simply 
in  its  general  relation,  and  apai't  from  its  particular  use.**  Abutting 
ju'operty  cannot  be  relieved  from  the  burden  of  a  street  assessment 
dimply  because  its  owner  has  seen  fit  to  devote  it  to  a  use  which  may 
not  be  specially  benefited  by  the  local  improvement.    The  benefit  is 

14.  Pittsburgh,  etc.,  R.  Co.  v.  Taber,  provided  that  the  property  of  railroad 

168  Ind.  419,  77  N.  E.  741,  11  Ann.  companies  shall  be  in  all  respects  sub- 

Cas.  808;  Lake  Shore,  etc.,  R.  Co.  v.  ject  to  all  special  assessments  for  local 

(}rand  Rapids,  102  Mich.  '374,  60  N.  improvement  in  the  same  manner  and 

W.  767,  29  L.R.A.  195;  Heman  Constr.  to  the  same  extent  as  the  property  of 

Co.  V.  Wabash  R.  Co.,  206  Mo.  172,  individuals.     Chicago,  etc.,  R.  Co.  v. 

104  S.  W.  67,  121  A.  S.  R.  649,  12  JanesviUe,  137  Wis.  7,  118  N.  W.  182, 

.\nn.  Cas.  630,  12  L.B.A.(N.S.)  112;  28  L.R.A.(N.S.)  1124. 

Northern    Pac.    R.    Co.    v.    Richland  15.  Decatur   v.    Southern    R.    Co., 

County,  28  N.  D.  172,  148  N.  W.  545,  .183  Ala.  531,  62  So.  855,  48  L.R.A. 

Ann.  Cas.  1916E  574  and  note,  L.R.A.  (N.S.)  231;  Bridgeport  v.  New  York, 

191.5A  129;  Northern  Pac.  R.  Co.  v.  etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 

Seattle,  46  Wash.  674,  91  Pac.  244,  63;  New  York,  etc.,  R.  Co.  v.  New 

123  A.   S.   R.   955,   12  L.R.A. (N.S.)  Haven,  42   Conn.  279,  19  Am.  Rep. 

121;   Chicago,  etc.-,  R.  Co.  v.  Janes-  534;   Detroit,  etc.,  R.   Co.   v.  Qrand 

vOle,   137   Wis.    7,   118   N.   W.    182,  Rapids,  106  Mich.  13,  63  N.  W.  1007, 

•28  L.R.A.(N.S.)  1124.  58  A.  S.  R.  466,  28  L.RA..  793;  Des 

Notes:  1L.R.A.  613;  28  L.R.A.  249;  Moines,    etc..    Levee    Dist.    No.   1   v. 

35  L.R.A.  39;  12  L.R.A.(N.S.)   112;  Chicago,  etc.,   R.   Co.,  240  Mo.   614, 

28    L.RA..(N.S.)     1177;    40    L.R.A.  145  S.  W.  35,  39  L.R.A.(N.S.)   543; 

CS.S.)  935;  2  Ann.  Cas.  587;  12  Ann.  Chicago,   etc.,   R.   Co.   v.   Milwaukee, 

Cas.  635;  Ann.  Cas.  1916E  579.  89  Wis.  506,  62  N.  W.  417,  28  L.R.A. 

And  see  infra,  par.  60.  249  and  note. 

In  Wisconsin  it  was  fonnerly  held  Notes:  28   L.R.A.   250;    35   L.R.A. 
that   tracks   and   necessary   right    of  39;  28  L.R.A.(N.S.)  1177;  40  L.R.A. 
way  of  a  railway  company  were  not  (N.S.)  935;  2  Ann.  Cas.  588;  12  Ann. 
subject   to   assessment    and   sale   for  Cas.  635. 
benetits  by  local  improvements  in  the  And  see  infra,  par.  56. 
absence  of  express  statutory  provision,  16.  See  supra,  par.  1. 
and  that  a  statute,  exempting  railway  17.  Heman  Con.str.  Co.  v.  Wabash 
property  from   general   taxation,   ex-  R.  Co.,  206  Mo.  172,  104  S.  W.  67, 
i:epting  that  the  same  shall  be  subject  121  A.  S.  R.  649,  12  Ann.  Cas.  630. 
to   special   assessments  for  local   im-  12  L.R.A. (N.S.)   112;  Northern  Pac. 
provements  in  cities  and  villages,  did  R.  Co.  v.  Seattle,  46  Wash.  674,  91 
not  subject  a  right  of  way  to  assess-  Pac.  244,  123  A.  S.  R.  955.  12  L.R.A. 
ment  under  the  general  provisions  of  (N.S.)  121. 
the   city   charter   authorizing    assess-  Note:  28  L.R.A.(N.S.)  1177. 
ments   ag:ainst   adjoining   real   estate.  18.  Louisville,  etc.,  R.  Co.  v.  Bar- 
Chicago,  etc.,  R.  Co.  V.  Milwaukee,  89  ber  Asphalt  Paving  Co.,  197  U.   S. 
Wis.  506,  62  N.  W.  417,  28  L.R.A.  -i^'t.  2n  S.  Ct.  466,  49  U.  S.  (L.  ed.) 
249.   Bt  a  later  statute,  however,  it  is  819.   Chicaco.  etc.,  R.  Co.   v.   Janes- 
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presumed  to  inure,  not  to  such  present  use,  but  to  the  property  itself, 
affecting  its  value.**  According  to  numerous  decisions  the  fact  thai 
an  assessment  against  the  right  of  way  of  a  railroad  company  cannot 
be  enforced  upon  a  sale  of  the  property  does  not  invalidate  the  assess- 
ment,*" even  though  there  is  no  other  way  provided  for  its  collection.' 
Nor  is  the  right  of  way  of  a  railroad  exempt  from  local  assessment  for 
l)enefits  upon  the  ground  that  by  the  constitution  and  statutes  rail- 
ways are  declared  to  be  public  highways.*  A  statute  which  provides 
for  the  assessment  of  railroad  rights  of  way  does  not  violate  the  pro- 
visions of  the  fourteenth  amendment  of  the  federal  constitution, 
uor  the  so-called  commerce  clau?c  of  that  instrument,  even  though  it 
is  sought  to  be  applied  to  interstate  linos.* 

35.  Liability  of  Railroad  Property  for  Particular  ImproTement. — 
It  is  generally  conceded  that  railroad  property  apart  from  the  right 
of  way  and  not  indispensable  to  the  road  in  the  performance  of  its 
public  functions  is  subject,  when  benefited  by  a  sewer,  to  an  assess- 
ment therefor.  Such  lands,  it  is  reasoned,  not  being  limited  by  use 
or  dedication  to  railroad  purposes  are  benefited  as  much  as  any  other 
property  by  the  sewer,  and  should  consequently  pay  their  propor- 
tionate share  of  its  cost.*  But  there  is  no  such  unanimity  of  opinion 
regarding  the  property  of  a  railroad  necessary  for  the  performance  of 
its  public  purposes.  In  some  jurisdictions  it  is  the  rule  that  the 
right  of  way  of  a  railroad  or  other  property  requisite  in  carrying  oiit 
its  functions  is  exempt  from  a  special  sewer  assessment;  '  and  in  some 
cases  it  is  so  provided  by  statute.*    In  other  jurisdictions,  however. 

ville,  137  Wis.  7,  118  N.  W.  182,  28  public  property,  see  infra,  par.   98. 

L.B.A.(N.S.)    1124.  2.  Heman   Constr.   Co.   v.   Wabash 

Note:  40  L.R.A.(N.S.)    936.  R.  Co.,  206  Mo.  172,  104  S.  W.  67, 

19.  Northern  Pae.  R.  Co.  v.  Seattle,  121  A.  S.  R.  649,  12  Ann.  Cas.  630, 
46  Wash.  674,  91  Pae.  244,  123  A.  S.  12  L.R.A.(N.S.)  112. 

R.  95.5,  12  L.R.A.(N.S.)  121.  Note:  40  L.R.A.(N.S.)  936. 

Notes:  12  Ann.  Caa.  635;  Ann.  Cas.  3.  Northern  Pae.  R.  Co.  v.  Richland 

1916E  580.  County,  28  N.  D.  172,  148  N.  W.  545, 

And  see  infra,  par.  60.  Ann.    Cas.    1916E    574,   L.R.A.1915A 

20.  I^ake    Shore,    etc.,    R.    Co.    v.  129. 

Grand  Rapids,  102  Mich.  374,  60  N.  4.  Georgia  R.,  etc.,  Co.  v.  Decatur, 
W.  767,  29  L.R.A.  195;  Northern  Pae.  137  Ga.  537,  73  S.  E.  830,  40  L.R.A. 
R.  Co.  V.   Seattle,  46  Wash.  674,  91    (N.S.)   935. 

Pae.  244,  123  A.  S.  R.  955,  12  L.R.A.  Notes:  12  Ann.  Cas.  114;  L.R.A. 
(N.S.)  121.  1915A  131, 132;  Ann.  Cas.  1915D  388. 

Notes:  35    L.R.A.    40;    12    L.R.A.       5.  Georgia  R.,  etc.,  Co.  v.  Decatur, 
(N.S.)  115.  137  Ga.  .-)37,  73  S.  E.  830.  40  L.B.A. 

1.  Lake  Shore,  etc.,  R.  Co.  v.  Grand    (N.S.)  935. 
Rapids,  102  Mich.  374,  60  N.  W.  767,       Note:  Ann.  Cas.  19ir)D  388. 
29  L.R.A.  195;  Northern  Pae.  R.  Co.       6.  Philadelphia     v.      Pennsylvania, 
>-.  Seattle,  46  Wash.  674,  91  Pae.  244,  etc.,  R.  Co.,  177  Pa.  St.  292,  35  Atl. 
123  A.  S.  R.  955,  12  L.R.A.(N.S.)   610,  34  L.R.A.  564. 
121.    Generally  as  to  enforcement  of       Note:  Ann.  Caa.  1915D  388. 
assessments    against    pnbKe   or   quasi 
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ihe  rule  obtains  that  any  railroad  property  whatsoever  specially  bene- 
fited by  a  sewer  can  be  specially  assessed  for  the  costs  thereof.*  And 
where  it  la  provided  by  statute  that  the  property  of  railroad  companies 
shall  be  in  all  respects  subject  to  all  special  assessments  for  local 
improvements  in  the  same  manner  and  to  the  same  extent  as  the 
property  of  individuals  it  may  be  specially  assessed  for  a  sewer.'  The 
same  rule  applies  to  local  drainage  assessments.  If  they  are  in  fact 
of  any  benefit  to  the  railroad,  in  other  words,  if  they  tend  to  make 
the  track  and  roadbed  more  secure,  or,  in  extreme  cases,  to  prevent 
the  loss  of  health  to  passengers  and  employees  incident  to  miasmal 
swamps,  they  benefit  the  railroad  as  a  whole  and  the  state  as  a  whol< 
and  may  be  assessed  for  a  drainage  improvement.*  Although  rail- 
road land  included  in  a  drainage  district  has  been  found  not  to  be 
subject  to  benefit  by  the  proposed  improvement,  it  will,  nevertheless, 
be  liable  tp  be  assessed  for  the  preliminary  expenses  of  the  enter- 
prise, whore  it  has  been  abandoned  on  account  of  the  cost  of  the 
drains  exceeding  the  benefits  to  be  derived  from  them.*' 

.36.  Street  Railroad  Property. — Whether  or  not  a  street  railway  is 
.subject  to  a  special  assessment  depends  in  a  large  measure  on  the  par- 
ticular statute  or  ordinance  to  which  the  street  railway  company  is 
subject,  and  there  is  considerable  conflict  between  the  decisions,  most 
of  which  is  due  to  the  different  wording  of  such  statutes  or  or- 
dinances.** It  is  generally  held  that  the  right  of  occupancy  of  a 
portion  of  the  streets  of  a  municipality  by  a  street  railway  corporation 
is  property  which  is  benefited  by  a  street  improvement,  to  the  extent 
of  the  space  occupied  by  its  roadbed  and  tracks,  which  renders  the 
.same  liable  for  its  proportionate  share  of  its  cost,  just  as  the  proi>erty 
of  abutiing  property  owners  is  liable.**  The  roadbed  of  a  railway 
fompauy  in  a  public  street  has  in  a  number  of  instances  been  dwlaref! 
to  be  subject  to  a  special  assessment,**  and  the  same  is  true  of  the 

7.  River  Forest  v.  Chicago,  etc.,  R.  10.  Noitliem  Pac.  R.  Co.  v.  Pierce 
Co.,  244  111.  480,  91  N.  E.  682,  27  Countv,  51  Wash.  12.  97  Pac.  1099, 
L.l{.A.(N.S.)  994;  Northern  Pac.  Ry.   23  L.K.A.(N..S.)  286.- 

Co.  V.  Richland  County,  28  N.  1).  17'2.  Note:  L.R.A.1915A  130. 

148   N.    W.    545.    Ann.    Cas.    1916E  11.  Ncio:  46  L.R.A.  193. 

574,  L.R.A.  1915A  129.  12.  Slireveport  v.  Prescott,  .51  La. 

Notes:  15  L.R.A.(N.S.)  487;  L.R.A.  Ann.  189.'),  26  So.  664,  46  L.R.A.  193 

1915A  130;  Ann.  Cas.   1915D  388.  and  note. 

8.  Chicago,  etc.,  R.  Co.  v.  .Tanesville,  13.  New  Haven  v.  Fair  Ha\'pn,  etc.. 
137  Wis.  7,  118  N.  W.  182,  23  L.R.A.  R.  Co.,  38  Conn.  422,  9  Am.  Re)). 
(N.S.)   1124.  399;  Chicasro  City  R.  Co.  v.  Chieago. 

Note:  L.R.A.  191oA  132.  90   lU.   573,   32   Am.   Rep.   54;    Dcs 

9.  Northern  Pac.  R.  Co.  v.  Rich-  A'oines  City  R.  Co.  v.  Des  Moines. 
land  Countv,  28  N.  D.  172, 148  N.  W.  (la.)  159  N.  W.  450,  L.R.A.1918D 
545,    Ann. "  Cas.    1916E    574,   L.R.A.  839. 

1915A  129.  And  see  Drains  aitd  Notes:  58  A.  S.  R.  468;  46  L.R.A. 
Sewkes,  vol.  9,  p.  653  et  seq.  .    193. 
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franchise  and  right  of  way  of  an  elevated  railroad  company.**  The 
easement  of  a  street  railway  in  a  public  street  has  been  held  subject 
to  special  assessment  under  a  statute  providing  that  any  street  railway 
company  should  be  liable  for  the  cost  of  paving  the  portion  of  the 
street  occupied  by  it,  and  that  such  cost  should  be  a  lien  upon  its 
property.**  A  railroad  right  of  way  in  a  public  street  has  been 
decided  to  be  subject  to  special  taxation  for  the  improvement  of  the 
street  by  a  city  organized  under  the  general  law  for  the  incorporation 
of  cities  «md  villages,,  which  authorizes  such  cities  to  make  local 
improvements  by  special  assessment  or  special  taxation  of  "contiguous 
property."  *•  But  there  are  decisions  to  the  effect  that  the  easement 
of  a  street  railway  company  is  not  assessable  under  an  ordinance 
levying  a  paving  assessment  upon  lots  or  parcels  of  land  fronting  on 
a  street,'"  and  that  the  right  of  way  of  occupancy,  franchises,  prop- 
erty, and  interests  of  a  street  railway  company  in  a  public  street  are 
not  "contiguous  property  abutting"  upon  the  street,  within  the  mean- 
ing of  a  statute  authorizing  the  levying  of  assessments  upon  such 
property  for  improvements  to  the  street.** 

Property  Used  for  ReUgious,  Charitable  or  Cemetery  Pvirposet 

37.  Property  of  Religious  or  Charitable  Organizations. — ^It  is  gen- 
erally held  that  property  used  for  religious  purposes  is  subject  to  local 
assessments  unless  specially  exempted  therefrom,*'  and  is  not  relieved 
from  liability  by  a  statutory  exemption  from  general  taxation.*'  So, 
according  to  the  generally  accepted  rule,  in  order  that  public  charities 
may  be  exempt  from  local  assessments  for  improvements  on  the  basis 
of  benefits  the  intent  of  the  legislature  to  exempt  them  must  be 
shown.*  But  on  the  same  principle  that  other  institutions  beneficial 
to  the  public  are  sometimes  exempted  from  taxation  and  assessment, 

14.  Lake  St.  El.  R.  Co.  v.  Chicago,      Note:  15  L.R.A.(N.S.)   488. 

183  111.  75,  55  N.  E.  721,  47  L.R.A.  17.  Notes:    46     L.R.A.     193;     15 

624,  holding  that  a  loeal  assessment  L.R.A.(N.S.)  488. 

may  be   levied  on   that  part  of   the  18.  Note:  15   L.R.A.(N.S.)    487. 

fninchise  or  right  of  way  of  a  railroad  19.  Atlanta   v.    First    Prosbyteriaa 

which  extends  along  the  street  which  Church,  86   Qa.  730,  13   8.  E.   252, 

is  paved,  without  being  levied  on  the  12    L.R.A.    852;    First   Presbyterian 

franchise  or  right  of  way  as  an  en>  Church  v.  Ft.  Wayne,  36  Ind.   338, 

tirety.  10  Am.  Rep.  35;  Broadway  Baptist 

Notes:  46  L.R.A.  193;   15  L.R.A.  Church  v.  McAtee,  8  Bush  (Ky.)  508, 

(N.S.)  487.  8  Am.  Rep.  480;  South  M.  E.  Church 

15.  Storrie  v.  Houston  City  R.  Co..  v.  Hinton,  92  Tenn.  188,  21  8.  W. 
92  Tex.  129,  46  S.  W.  796,  44  L.R.A.  321,  19  L.R.A.  289. 

716.  Notes:  1  L.RA.  613;  35  L.B-A.  36; 

Notes:  46   L.R.A.   194;    15   L.R.A.  Ann.  Cas.  1915D  389. 

(N.S.)  488.       •  20.  And  see  infra,  par.  42. 

16.  Kuehner  v.   Freeport,   143   Ul.  1.  Notes:  6  L.R.A.  532;  35  UB.A. 
92,  32  N.  £.  372,  17  L.R.A:  774.  38.    And  see  infra,  par.  42. 
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the  exemption  of  a  charitable  institution  sometimes  depends  on  the 
"actual  use"  of  the  property  at  the  time  the  assessment  is  made.*  ■ 

38.  Property  Used  for  Cemeteries. — Though  the  lands  of  a  ceme- 
tery association  are  by  its  charter  to  be  used  solely  for  a  burial  place, 
it  is  generally  held  that  they  are  liable  to  special  assessment  in  the 
absence  of  legislative  exemption.*  The  true  test  in  a  situation  of 
this  kind  is  whether  the  cemetery  has  received  any  special  benefit 
from  the  improvement  If  it  has  not  been  benefited  it  is  not  liable 
to  assessment,  but  on  the  contrary  if  it  has  received  a  benefit  then 
it  is  liable  to  be  assessed.*  Lands  owned  by  a  cemetery  company, 
perpetually  devoted  and  restricted  to  that  purpose  by  the  legislature 
and  exempted  by  it  from  general  taxation,  have  sometimes  been  held 
not  to  be  subject  to  a  special  sewer  assessment  for  the  reason^  among 
others,  that  the  property,  being  confined  entirely  in  its  use  to  a  burial 
ground,  can  receive  no  special  benefit — no  pecuniary  benefit  resulting 
from  the  increased  market  vfilue — from  the  sewer.  This  ruling  was 
placed  on  the  ground  not  only  that  there  was  no  benefit,  but  also  that 
the  statute  relating  to  sewers  was  intended  for  the  improvement  of 
land  for  the  purpose  of  residence  or  business ;  the  drainage  of  houses 
rather  than  the  drainage  of  lands.  Another  reason  assigned  for  so 
holding  was  that  as  there  was  no  way  in  which  the  tax  could  be  col- 
lected, other  than  a  sale,  and  as  that  method  could  not  be  used  the 
inference  was  strong  that  it  was  not  intended  that  the  land  should  be 
assessed.'  Other  courts  hold  that  a  distinction  cannot  be  maintained 
between  the  construction  of  a  sewer,  the  paving  of  a  street  and  the 
laying  of  water  pipe,  but  that  they  arc  all  municipal  improvenients 
of  a  local  and  special  character,  and,  theoretically  at  least,  each  mu?t 
be  supposed  to  confer  a  benefit  upon  adjacent  property.'  A  statutory 
provision  for  the  assessment  of  the  cost  of  a  sidewalk  upon  the  lots  in 
front  of  which  it  is  laid,  or  upon  abutting  property,  applies,  in  casf 
of  a  corporation  which  has  obtained  land  for  a  cemetery  and  sold 
the  lots  abutting  on  the  street,  only  to  the  lots  so  abutting,  and  not 
to  the  cemetery  as  a  whole,  although  the  corporation  retains  general 

2.  Note:  35  L.RA.  38.  And  see  Note:  35  L.R.A.  37.  And  see 
Taxation.  infra,  par.  39,  42. 

3.  Northern  Light  Lodge,  No.  156,  4.  Garden  Cemetery  Corp.  v.  Baker, 
etc.  V.  Monona,  (la.)  161  N.  W.  218  Mass.  339,  105  N.  E.  1070,  Ann. 
78,  L.R.A.1918A  150;  Garden  Ceme-   Cas.  1916B  75  and  note. 

tery  Corp.  v.  Baker,  218  Mass.  339, 105  5.  Mt.   Auburn    Cemetery   v.    Cam- 

N.  E.  1070,  Ann.  Cas.  1916B  75  and  bridge,  150  Mass.  12,  22  N.  E.  66,  4 

note;  Lima  v.  Lima  Cemetery  Ass'n,  L.R.A.  836. 

42  Ohio  St.  128,  51  Am.  Rep.  809;  Notes:  35    L.R.A.    37;    ijun.    Cas. 

Philadelphia  v.  Union  Burial  Ground  1915D  389.    And  see  infra,  par.  60. 

Soc.,  178  Pa.   St.  533,  36  Atl.   172,  «.  Philadelphia    v.     Union     Burial 

36  L.R.A.  263;  In  re  Sixth  Ave.  West,  Ground  Soc.,  178  Pa.  "St.  533,  36  Atl. 

59  Waah.  41, 109  Pac.  1052,  Ann.  Cas.  172,  36  LJI.A.  263. 
1912A  1047  and  note. 
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control  and  management  of  the  cemetery,  with  power  to  adopt  ruler? 
for  its  care,  ornamentation,  and  improvement.  And  a  narrow  strip  of 
land  left  by  a  cemetery  company  between  the  fence  which  incloses 
its  property  and  the  street  line  is  asscssiible  for  sidewalk  improve- 
ment.' 

Exenipfiuns 

59.  Power  to  Exempt;  Revocation  of  Exemption. — ^It  is,  of  course, 
within  the  power  of  the  legislature  to  exempt  property  from  both 
general  taxation  and  local  asseHsmonts.  and  in  some  instances  thi?; 
power  has  been  exercised.*  The  power  of  the  legislature  to  exempt 
cemeteries  from  assessments  for  local  improvements  has  been  upheld 
though  the  affect  of  the  exemption  is  to  increase  the  assessment  of 
benefits  against  other  neighboring  property ,•  and  an  enactment  ex- 
empting places  of  burial  not  used  for  private  or  corporate  profit  from 
local  assessments  does  not  violate  a  constitutional  provision  prohibiting 
local  or  special  laws  exempting  property  from  taxation.*'  Where 
land  of  a  cemetery  association  used  for  cemetery  purposes  is  exempted 
from  liability  to  be  assessed  for  local  improvements,  the  exemption 
is  not  restricted  to  such  land  as  has  been  actually  occupied  by  graves 
and  used  for  purposes  of  interment.**  In  the  absence  of  constitutional 
prohibition,  the  legislature  ipay  expressly  except  "charitable  corpora- 
tions" from  assessment  for  local  improvements.**  It  has  been  held 
that  the  exemption  of  municipal  property  from  special  assessments 
extends  only  to  such  property  as  is  held  for  governmental  purpose.«. 
and  that  park  property  not  so  held  may  U'  a.«.seijsed.*'  FoUowiuu, 
the  rule  of  strict  construction,  it  is  held  that  an  exemption  from 
taxation  for  local  improvemcnt.s,  granted  to  an  cxi.sting  railroad  com- 
pany without  any  mention  of  its  siici  esrior.'<  or  assiijus,  docs  not  pass 
to  its  successoi-s  in  title.**  A  grant  of  exeinptioii  from  local  taxation 
made  by  the  legislature  is  a  mere  privilege  subject  to  revocation  at 
the  pleasure  of  the  legi.slature.  if  it  is  not  lui-^ed  on  any  consideration 

7.  Nortliern   Light   Lodge  No.   156,   Cas.  1!)12A  10)2. 

elp.  V.  Monona.   (In.)   161  N.  W.  78,       10.  Note:   Ann.  Cas.   1916B  78. 
L.K.A.1!)18A  150.  11.  Note:    Ann.    Cas.    1912A    105.'). 

8.  AVhitiriK  v.   W.-t    I'oiiil.  S8   Va.       12.  Note:   L.R.A.101CF  866. 

905,  14  S.  K.  698,  JO  A.  S,  K.  T.W,  15  13.  San  Diego  v.  Linda  Vista  Irrri- 

L.R.A.  SCO  and  ii..le.  nation  Dist..  108  Cal.  189,  41  Pac.  291. 

Noli..s:    15    Ann.    Cas.    351;    Ann.  35   L.R.A.   33;  Louisville  v.   Com.,   i 

Cas.    19i;iD    1104,    1114;    44    U.    f>.  Duv.    (Ky.)    295,  85  Am.  Dee.  024; 

(L.  ed.)  97.  NewljeiTy  v.  Detroit,  164  Mich.  410, 

As    to    the  power    of    a    state    or  129  N.  W.  699,  32  L.R.A.(N,S.)  303. 

municipality  to  exempt  from  taxation,  14.  Rochester  v.  Rochester  R.  Co., 

see  Taxation.  182  N.  Y.  99,  74  N.  E.  953,  70  L.B.A. 

».  Notes:  15  Ann.  Cas.  3-52:  Ann.  773. 
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and  no  acceptance  of  its  terms  or  provisions  is  necessary  to  make  it 
effectual.*' 

40.  Effect  of  Exemption  from  Taxation  Generally. — It  is  the  well 

established  rule  that  a  constitutional  or  statutory  exemption  from 
taxation  is  to  be  taken  as  an  exemption  from  ordinary  taxes,  for  the 
general  purposes  of  government — state,  county,  or  municipal — and 
does  not  relieve  those  in  whose  favor  such  exemption  exists  from  the 
obligation  to  pay  special  assessments  for  local  improvements  which 
are  charged  upon  property  on  the  theory  that  such  property  is 
specially  benefited  thereby.**    This  has  been  held  to  be  true  whether 

15.  Bradley  v.  McAtee,  7  Bush  Mfg.  Co.,  97  la.  286,  66  N.  W.  176,  35 
(Ky.)  667,  3  Am.  Rep.  309;  Roches-  L.K.A.  63;  Edwards,  etc.,  Constr.  Co. 
ter  V.  Rochester  R.  Co.,  182  N.  Y.  99,  v.  Jasper  County,  117  la.  365,  90  N. 
74  N.  E.  953,  70  L.R.A.  773.  W.  1006,  94  A.  S.  R.  301;  Franklin 

16.  MeGee  v.  Mathis,  4  Wall.  143,  County  v.  Ottawa,  49  Kan.  747,  31 
18  U.  S.  (L.  ed.)  314;  West  Wiscon-  Pac.  788,  33  A.  S.  R.  396  and  note; 
sin  R.  Co.  V.  Trempealeau  County,  93  Chicago  Great  Western  R.  Co.  v. 
U.  S.  595,  23  U.  S.  (L.  ed.)  814;  Ford  Kansas  City  Northwestern  R.  Co.,  75 
V.  Delta,  etc.,  Co.,  164  U.  S.  662,  17  Kan.  167,  88  Pae.  1085,  12  Ann.  Cas. 
S.  Ct.  230,  41  U.  S.  (L.  ed.)  .590;  588;  Broadway  Baptist  Cliureli  v. 
Huntsville  v.  Madison  County,  166  McAtee,  8  Bush  (Ky.)  508,  8  Am. 
Ala.  389,  52  So.  326,  139  A.  S.  R.  45;  Rep.  480;  Zabel  v.  Louisville  Baptist 
Board  of  Improvement  v.  School  Orphans'  Home,  92  Kv.  89,  17  S.  W. 
Dist.,  56  Ark.  354,  19  S.  W.  969,  35  212,  13  L.R.A.  668;  Dressman  v. 
A.  S.  R.  108,  16  L.R.A.  418;  Ft.  Farmers,  etc.,  Nat.  Bank,  100  Kv- 
Smith  Paving  Dist.  No.  5  v.  Sisters  571,  38  S.  W.  1052,  36  L.R.A. 
of  Mercy,  86  Ark.  109,  109  S.  W.  121;  Mt.  Sterling  v.  Montgomery 
1165,  15  Ann.  Cas.  347;  In  re  Madera  County,  152  Ky.  637,  153  S.  W. 
Irrigation  Dist.,  92  Cal.  296,  28  Pac.  952,  44  L.R.A.(N.S.)  57;  Alexander 
272,  675,  27  A.  S.  R.  106,  14  L.R.A.  v.  Baltimore,  5  Gill  (Md.)  383,  46 
755;  San  Diego  v.  Linda  Vista. Irri-  Am.  Dec.  630;  Boston  Seamen's 
gation  Dist.,  108  Cal.  189,  41  Pae.  Friend  Soc.  v.  Boston,  116  Mass.  181, 
291.  .35  L.R.A.  33  and  note;  Witter  17  Am.  Rep.  153;  Phillips  Aciilfiiiy 
V.  Mission  School  Dist.,  121  Cal.  350,  v.  Andover,  175  Mass.  118,  55  N.  E. 
53  Pac.  905,  66  A.  S.  R.  33;  City  841,  48  L.R.A.  550;  Garden  Cemetery 
St.  Imp.  Co.  V.  Regents  of  University,  Corp.  v.  Baker,  218  Mass.  339,  105 
153  Cal.  776,  96  Pac.  801,  18  LR.A.  N.  E.  1070,  Ann.  Cas.  1916B  75  and 
(N.S.)  451;  Bridgeport  v.  New  York,  note;  Lake  Shore,  etc.,  R.  Co.  v.  • 
etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  Grand  Rapids,  102  Mich.  374,  60  N. 
63;  Atlanta  v.  First  Presbvterian  W.  767,  29  LR.A.  195;  State  v. 
Church  86  Ga.  730.  13  S.  E.  252,  12  Board  of  Education,  133  Minn.  386, 
L.R.A.  852  and  note;  Illinois  Cent.  R.  158  N.  W.  635,  L.R.A.1916P  861; 
Co.  V.  Decatur,  126  111.  92,  18  N.  E.  Macon  v.  Patty,  .57  Miss.  378,  34  Am. 
315,  1  L.R.A.  613  and  note,  affirmed  Rep.  451;  Egyptian  Levee  Co.  v.  Har- 
147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  din,  27  Mo.  495,  72  Am.  Dec.  276; 
(L.  ed.)  132;  Adams  County  v.  Quin-  .Sheehan  v.  Qood  Samaritan  Hospital, 
cy.  130  m.  566,  22  N.  E.  624,  6  L.R.A.  50  Mo.  155,  11  Am.  Rep.  412;  Clin- 
155  and  note;  In  re  Mt.  Vernon,  147  ton  v.  Henry  County,  115  Mo.  557, 
m.  3.59,  35  N.  E.  533,  23  L.R.A.  807;  22  S.  W.  494,  37  A.  S.  R.  415;  Kalis- 
Pt.  Wavne  First  Presbyterian  Church  pell  v.  Flathead  County  School  Dist. 
V.  Ft.  Wayne,  36  Ind.  338,  10  Am.  No.  5,  45  Fo"t.  221,  122  Pae.  742, 
Rep.  35;  Farwell  v.  Des  Moines  Brick  Ann.  Cas.  1913D  1101  and  note;  Pfot- 
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the  exemption  is  created  by  a  general  statute  or  by  a  statute  relating 
only  to  the  party  claioung  the  exemption.*'  The  reason  of  the  rule 
grows  out  of  the  general  policy  of  the  law,  by  which  all  kinds  of 
property  are  required  to  contribute  proportionately  to  the  support  of 
the  government,  whereby  taxation  becomes  the  rule  and  exemption 
the  exception.  Whenever,  therefore,  an  absolute  exemption  is  claimed 
under  a  statute  in  favor  of  anyone  in  respect  to  any  kind  of  property, 
it  is  but  reasonable  to  limit  its  scope  and  operation  to  the  express 
words  of  the  statute  to  that  which  is  necessarily  implied  from  such 
words."  In  Canada  a  rule  contrary  to  the  weight  of  authority  pre- 
vails ;  it  is  there  declared  that  every  contribution  to  a  public  purpose 
imposed  by  statutory  authority  is  a  tax,  and  that  therefore  an  exemp- 
tion from  taxation  includes  an  exemption  from  a  special  assessment 
for  local  improvements.  ••  Thus  it  has  been  held  that  where  by  agree- 
ment with  a  municipal  corporation  a  manufacturing  corporation  is 
entitled  to  "a  total  exemption  from  taxation,"  for  a  certain  period 
on  its  land  and  buildings  situated  in  the  city,  it  is  not  liable  for  a 
special  assessment  levied  by  the  municipality  within  that  period.*" 
41.  Construction  of  Particular  Exemption  Statutes. — "While  the 
general  rule  is  as  above  stated  that  a  mere  exemption  from  taxation 
does  not  exempt  from  special  assessments,  each  case  must  largely  de- 
•  pend  on  the  language  of  the  statute  giving  the  exemption.*  The  gen- 
eral rule  has  been  applied  in  many  cases  where  the  language  granting 
the  exemption   has  been  broad  and  comprehensive,*   as,   for  in- 

t 
«stant  f'oster  Home  Soe.  v.  Newark,  R.   410;   23   L.B.A.   808;   3  L.R.A. 
;}5  N.  J.  L.  157,  10  Am.  Rep.  223;    (N.S.)   837;  Ann.  Cas.  1912A  1053; 
Lima   v.    Lima   Cemetery   Ass'n,   42    Ann.    Cas.    1913D    1114;    Ann.    Cas. 
Ohio  St.  128,  51  Am.  Rep.  809;  WU-  1915 A  219,  220. 
kinsburg  v.  Home  for  Aged  Women,       17.  Note:  15  Ann.  Cas.  351. 
131  Pa.  St.  109,  18  Atl.  937,  6  LJl.A.       18.  Parwell   v.    Des   Moines    Brick 
531,    distinguishing    Olive    Cemetery  Mfg.  Co.,  97  la.  286,  6(i  N.  W.  176, 
Co.  V.  Philadelphia,  93  Pa.  St.  129,  35  L.R.A.  63;  Zable  v.  Louisville  Bap- 
39    Am.    Rep.    732;    Philadelphia    v.   list  Orphans'  Home,  92  Ky.  89,  17  S. 
Union  Burial  Ground  Soc.,  178  Pa.  St.   W.  212,  13  L.R.A.  668;  Lake  Shore. 
533,  36  Atl.  172,  36  LR.A.  263;  Pitts-   etc.,   R.    Co.    v.    Grand    Rapids,    102 
burg   V.   Sterritt    Subdistrict    School,  Mich.  374,  60  N.  W.  767,  29  L.R.A. 
204  Pa.  St.  635,  54  Atl.  463,  61  L.R.A.  195. 

183;  Beals  v.  Providence  Rubber  Co.,       Notes:  35  L.BA.  36;  15  Ann.  Cas. 
11  R.  I.  381,  23  Am.  Rep.  472;  Whit-  351. 

taker  v.  Deadwood,  %\  S.  D.  538,  19.  Note:  15  Ann.  Cas.  331. 
122  N.  W.  590,  139  A.  S.  R.  1076;  20.  Halifax  v.  Nova  Scotia  Car 
Higgins  V.  Borda<r(«,  fi8  Tex.  458,  31  Works  [1914]  A.  C.  (Eng.)  992,  Ann. 
S.  W.  52,  803,  r)3  A.  S.  R.  770;  In  Cas.  1915 A  216;  Nova  Scotia  Car 
re  Howard  Ave.  North,  44  Wash.  62,  Works  v.  Fairfax,  47  Can.  Sup.  Ct. 
86  Pac.  ni7, 120  A.  S.  R.  973, 12  Ann.  406,  Ann.  Cas.  1913D  1107. 
Cas.  417;  In  re  Sixth  Ave.  West,  59  1.  In  re  Sixth  Ave.  W^est.  59  Wash. 
Wash.  41,  109  Pac.  1052,  Ann.  Cas.  41,  109  Pac.  1052,  Ann.  Cas.  1912A 
1912A1047.  1047.    . 

Notes:.. 55  Am.  Dec.  287;  3.^  A.  S.      2.  Illinois  Cent.  E.  Co.  v.  Decatur, 
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stance,  under  a  statute  exempting  property  from  "all  other"  taxes,* 
"taxation  of  every  description,"  *  "all  taxation  of  every  kind  except 
as  herein  provided  for,"  ^  "all  taxation,  state,  county,  municipal, 
and  special,"  •  taxes  levied  "for  any  city  purpose," '  "taxation  of 
every  kind,"  *  any  "tax  or  imposition  whatever,"  •  all  "taxes,  charges, 
iind  impositions  under  authority  of  the  state,"  **  and  "all  public 
taxes,  rates,  and  assessments."  **  On  the  other  hand  a  grant  of 
exemption  from  assessments,**  or  from  "taxes  or  assessments,"  *•  or 
from  "all  civil  impositions,  taxes,  and  rates,"  or  m  similar  terms. 
is  usually  held  to  give  immunity  from  both  general  taxes  and  snecial 
assessments  for  local  improvements.**  And  an  exemption  "from 
taxation,  excepting  for  state  purposes,"  has  been  held  to  exempt  from 
local  assessments  on  the  ground  that  the  exemption  is  general,  and 
embraces  every  species  of  taxation  not  specifically  excepted;  and  the 
rule  is  well  settled  that  an  exception  in  a  statute  excludes  all  other 
exceptions.**  So  it  has  been  declared  that  a  statute  providing  that 
family  burial  grounds  shall  not  be  liable  to  be  taken  or  disposed  of 
by  any  warrant  or  execution  for  any  tax  or  debt  whatever  exempts 
the  property  from  local  assessments.** 

42.  Application  of  General  Rule  to  Various  Classes  of  Property. — 
The  general  rule  that  an  exemption  from  ordinary  taxation  does  not 

147  U.  S.  190,  13  S.  Ct.  293,  37  U.  S.  Note:  15  Ann.  Gas.  351. 

(L  ed.)  132;  Zable  v.  Louisville  Bap-  9.  Illinois  Cent.  R.  Co.  v.  Decatur, 

tist  Orphans'  Home,  92  Ky.  89,  17  147  U.  S.  190, 13  S.  Ct.  293,  37  U.  S. 

S.  W.  212,  13  LR.A.  668.  (L.  edi)  132;  Adams  County  v.  Quin- 

3.  IDinois  Cent.  R.  Co.  v.  Decatur,  cy,  130  111.  566,  22  N.  E.  624,  6  L.R.A. 
147  U.  S.  190, 13  S.  Ct.  293,  37  U.  S.  155. 

(L.    ed.)    132;    Bridgeport    v.    New  Note:  33  A.  S.  R.  411. 

York,  etc.,  R.   Co.,  36  Conn.  255,  4  10.  State  v.  Newark,  35  N.  J.   L. 

.im.  Rep.  63;  Lake  Shore,  etc.,  R.  Co.  157,  10  Am.  Rep.  223. 

V.  Grand  Rapids,  102  Mich.  374,  60  11.  Illinois  Cent.   R.   Co.  v.   Deca- 

N.  W.  767,  29  L.R.A.  195.  tur,  147  U.  S.  190,  13  S.  Ct.  293,  37 

Note:  15  Ann.  Cas.  351.  U.  S.  (L  ed.)  132. 

4.  Note:  15  Ann.  Cas.  351.  Note:  33  A.  S.  R.  411. 

5.  Illinois  Cent.  R.  Co.  v.  Decatur,  12.  Note:  Ann.  Cas.  1912A  1053. 
126  111.  92,  18  N.  E.  315,  1  L.R.A.  13.  state  v.  Newark,  36  N.  J.  L. 
613  and  note.  473    13  Am.  Rep.  464,  reversing  35 

Notes:    12    LR.A.    852;    15   Ann.    n.  J.  L  157,  10  Am.  Rep.  223. 

*^'l'  i^.-^'Q    -.u  T>    •       T.-  .    XT     s  !*•  State  V.  Newark.  36  N.  J.  L. 

6    Ft.  Smith  Pavmg  Dist.  No.  5  v.  473,  13  Am.  Rep.  464,  reversing  35 

7.  Farweil    v.    Des    Moines    Brick      Note:  15  Ann.  Cas.  3oL 

Mfg.  Co.,  97  la.  286,  66  N.  W.  176,  16-  ^i"^?,  <^^T'''i^"  ^"'n''-.^'"'?.^®'" 

35  L.R.A.  63.  P*"*'  ^^  Pa.   St.   129,  .39  Am.  Rep. 

Note':  15  Ann.  Cas.  351.  ^32 

8.  Sheehan  v.  Good  Samaritan  Hos-  !«•  In  re  Sixth  Ave.  West,  69 
pital,  50  Mo.  155,  11  Am.  Rep.  412;  Wash.  41,  109  Pae.  1052,  Ann.  Cas. 
Clinton    v.   Henry   County,   115   Mo.  1912A  1047. 

557,  22  S.  W.  494,  37  A.  S.  R.  415.      Note:  44  LB.A.(N.S.)  69. 
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relieve  from  local  assessments  has  been  applied  to  various  kinds  of 
property  claimed  to  be  exempt  from  assessments  for  local  improve- 
ments on  the  ground  of  a  'general  exemption  from  taxation.  Thus 
it  has  been  held  that  an  exemption  from  taxation  of  the  property 
of  religious  institutions  does  not  include  an  exemption  from  assess- 
ments for  local  improvements.*'  The  same  rule  has  been  applied  in 
construing  exemptions  from  taxation  of  property  owned  and  used  by 
educational  institutions/*  property  devoted  to  public  charities,** 
graveyards  or  cemeteries,*"  property  owned  by  railway  corporations,* 
property  of  agricultural  societies,*  and  county  and  municipal  prop- 

17.  Atlanta  ▼.  First  Presbyterian  Notes:  1  L.R.A.  613;  35  L.R.A.  37; 
Church,  86  Ga.  730,  13  S.  E.  252,  12  3  L.R.A.(N.S.)  838;  18  L.KA. 
L.R.A.  852  and  note;  Adams  County  (N.S.)  451;  L.R.A.1916F,  864;  15 
V.  Quincy,  130  111.  566,  22  N.  E.  624,  Ann.  Cas.  352. 

6  L.R.A.  155;  Ft.  Wayne  First  Pres-       And  see  supra,  par.  33. 
byterian    Church   v.    Ft.   Wayne,    36       19.  Zable  v.  Louisville  Baptist  Gr- 
ind. 338,  10  Am.  Rep.  35;  Franklin  phans'  Home,  92  Ky.  89,  17  S.  W. 
County  V.  Ottawa,  49  Kan.  747,  31  212,  13  L.RA..  668;  Boston  Seamen's 
Pae.  788,  33  A.  S.  R.  396;  Broadway  Friend  Soc.  v.  Boston,  116  Mass.  181. 
Baptist    Church   v.    McAtee,   8   Bush  17  Ahl  Rep.  153;  Mt.  Auburn  Ceme- 
(Ky.)  508,  8  Am.  Rep.  480;  Zable  v.  tery  v.  Cambridge,  150  Mass.  12,  22 
Louisville  Baptist  Orphans'  Home,  92  N.  E.  66,  4  L.R.A.  836;  Sheehan  v. 
Ky.  89,  17  S.  W.  212,  13  LR.A.  668;  Good  Samaritan  Hospital,  50  Mo.  155, 
Alexander  v.  Baltimore,  5  Gill  (Md.)    11  Am.  Rep.  412;  State  v.  Newark, 
383,    46    Am.    Dec.    630;    Macon    v.  35  N.  J.  L.  157,  10  Am.  Rep.  223,  36 
Patty,   57    Miss.   378,   34   Am."  Rep.  N.  J.  L.  478,  13  Am.  Rep.  464. 
451;    Clinton  v.   Henry   County,  115       Notes:  1  LR.A.  613;  35  LRA.  37; 
Mo.  557,  22  S.  W.  494,  37  A.  S.  R.  3  LR.A. (N.S.)  838. 
-115;  Beats  v.  Providence  Rubber  Co.,       And  see  supra,  par.  37. 

11  B.  L  381,  23  Am.  Rep.  472;  South  20.  Adams  County  v.  Quincy,  130 
M.  E.  Church  v.  Hinton,  92  Tenn.  188,  111.  566,  22  N.  E.  624,  6  LR.A.  155 
21  S.  W.  321,  19  LR.A.  289.  and  note;  Macon  v.  Patty,  57  Miss. 

Notes:  33  A.  S.  R.  407,  411;  1  378,  34  Am.  Rep.  451;  Lima  v.  Lima 
L.R.A.  613;  35  LR.A.  36;  3  L.R.A.  Cemetery  Ass'n,  42  Ohio  St.  128,  51 
(N.S.)  837;  15  Ann.  Cas.  352.  Am.  Rep.  809;.  Philadelphia  v.  Union 

18.  Board  of  Improvement  v.  Burial  Ground  Soc,  178  Pa.  St.  533, 
School  Dist.,  56  Ark.  354,  19  S.  W.   36  Atl.  172,  36  L.R.A.  263. 

969,  35  A.  S.  B.  108,  16  LR.A.  418;  Notes:  33  A.  S.  R.  411;  3  LR.A. 

City  St.  Imp.  Co.  v.  Regents  of  Uni-  (N.S.)    838;    18    L.R.A.(N.S.)    452; 

versity,  153  Cal.  776,  96  Pae.  801,  18  L.B.A.1916F  864;  15  Ann.  Cas.  352; 

L.R.A.(N.S.)  451;  State  v.  Board  of  Ann.  Cas.  1912A  1053. 

Education,  133  Minn.  386,  158  N.  W.  And  see  supra,  par.  38. 

635,    L.B.A.1916F     861     and     note;  1.  Lake  Shore,  etc.,  R.  Co.  v.  Grand 

Kalispell  v.  Flathead  County  School  Rapids,  102  Mich,  374,  60  N.  W.  767. 

Dist.  No.  5,  45  Mont.  221,  122  Pae.  29  L.R.A.  195. 

742,  Ann.  Cas.  1913D  1101  and  note;  Notes:  35  LR.A.  39-  15  Ann.  Cas=. 

Beats  V.  Providence  Rubber   Co.,  11  352. 

R.  I.  381,  23  Am.  Bep.  472;  Seattle  2.  Mt.  Aubrtrn  Cemetety  v.  Cam- 
School  Dist.  No.  1  V.  Seattle,  44  Wash,  bridge,  150  Mass.  12,  22  N.  E.  66, 
62,  86  Pae.  1117,  120  A.  S.  B.  973,  4  LR.A.  836. 

12  Ann.  Cas.  417  and  note.  Note:  15  Ann.  Gas.  352. 
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erty.*  The  general  rule  has  also  been  applied  to  property  purchased 
by  soldiers  with  pension  money,*  and  to  homestead  property.'  A 
statute  exempting  from  taxation  lands  within  a  city's  boundaries 
used  for  agricultural  purposes  does  not  relieve  such  lands  from  assess- 
ment for  local  improvements.*  But  a  difiFerent  construction  has  been 
put  upon  the  word  "tax"  as  used  in  a  constitutional  provision  that 
a  state  should  not  impose  any  tax  upon  property  therein  belonging  to 
the  United  States,  it  being  held  that  such  a  provision  included  special 
assessments  so  as  to  preclude  assessments  against  property  belonging 
to  the  federal  government.'  It  would  seem,  however,  that  the  same 
conclusion  as  to  the  assessability  of  the  property  would  have  been 
reached  even  in  the  absence  of  such  a  constitutional  provision.* 

43.  Effect  of  Exemption  from  Execution. — The  fact  that  land  is 
exempt  from  execution  does  not  firee  it  from  liability  for  special  assess- 
ments, for  a  local  assessment  may  be  enforced  by  other  remedies  afford- 
ed by  statute  and  by  courts  of  equity.'  But  it  has  been  held  that 
a  constitutional  provision  exempting  a  homestead  from  forced  sale 
for  all  debts,  except  for  the  purchase  money  or  a  part  of  it,  or  for 
an  improvement  thereon,  under  a  contract  made  as  required  by  the 
constitution,  or  for  taxes  due  thereon,  exempts  it  from  forced  sale 
for  the  payment  of  an  assessment  for  building  a  sidewalk  in  a  city, 
as  such  indebtedness  is  not  embraced  in  any  of  the  three  classes  of 
debts  named.  This  is  based  on  the  principle  that  an  exception  stated 
excludes  other  exceptions." 

44.  Invalidity  of  Contracts  for  Exemption. — ^What  little  authority 
there  is  on  the  point  is  to  the  effect  that  a  municipality  has  no  right 
to  contract  with  a  property  owner  to  exempt  property  within  an 
improvement  district  from  a  special  assessment,  in  consideration  of 
acts  done  or  other  obligations  assumed,  and  that  an  attemptel  exemp- 
tion of  this  kind  falls  before  the  objections  of  the  owners  of  land  not 

S.  San  Di^o  v.  linda  Vista  Irri-  And  see  supra,  par.  32. 

gation  Dist,  108  Cal.  189,  41  Pae.  291,  4.  Note:    15   Ann.    Cas.   352. 

:io  L.R.A.  33;  Adams  County  v.  Quin-  5.  Hi^ins    v.    Bordages,    88    Tex. 

cy,  130  lU.  566,  22  N.  E.  624,  6  L.R.A.  458,  31  S.  W.  52,  803,  53  A.  S.  R. 

155;  Mt.  Vernon  v.  People,  147  lU.  770. 

359,  35   N.  E.  533,  23  L.R.A.   807;  Notes:  L.R.A.1915E  663;  15  Ann. 

Ktlwards,  etc.,  Constr.  Co.  v.  Jasper  Cas.  352. 

County,  117  la.  365,  90  N.  W.  MOO,  6.  Notes:  34  L.R.A.  200;  18  L.R.A. 

!»4  A.  S.  R.  301;  Franklin  County  v.  (N.S.)  452. 

Ottawa,  49   Kan.   747,   31   Pac.   788,  7.  Note:    L.R.A.    1916 F   864. 

33  A.  S.  R.  396  and  note;  Mt.  Ster-  8.  See  supra,  par.  31. 

ling  V.  Montgomery  Counl^,  1.52  Ky.  9.  Lima  v.  Lima  Cemetery  Ass'n,  42 

<)37,  153  S.  W.  952,  44  L.R.A.(N.S.)  Ohio  St.  128,  61  Am.  Rep.  809. 

r>7;  Whiltaker  v.  Deadwood,  23  S.  D.  Note:  Ann.  Cas.  1912 A  1055. 

538,  122  N.   W.  590,  139   A.   S.  R.  10.  Higgins   v.   Bordages,   88    Tex. 

1076.  458,  31  S.  W.  52,  803,  53  A.  S.  R. 

Notes:  33  A.  8.  B.  410;  Ann.  Cas.  770. 
1917D  848. 
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exempted,  and  this  must  be  upon  the  ground  that  such  land  is  forced 
to  bear  more  than  its  fair  share  of  the  burden.**  Thus  for  instancie 
it  has  been  held  that  a  municipal  corporation  cannot  contract  to 
«zempt  an  owner  of  property  abutting  on  a  portion  of  a  proposed 
street  improvement  from  assessment  for  the  improvement  in  con- 
sideration of  his  donating  land  necessary  for  the  enterprise  and  bring- 
ing the  street  adjoining  his  property  to  grade  at  his  own  expense.** 
Even  where  there  is  no  objection  by  third  persons,  and  the  contest 
is  purely  between  the  city  and  the  owner  of  land  covered  by  the 
exemption  contract,  the  courts  quite  generally  agree  that  the  contract 
is  void,  and  therefore  not  binding  on  the  city.  There  is,  however, 
authority  for  the  view  that  a  contract  of  this  nature  with  a  city  is 
not  to  be  avoided  so  long  as  it  operates  to  yield  to  the  city  the 
equivalent  of  what  it  would  obtain  by  an  assessment  in  the  usual 
course.**  Private  contracts  which  in  eflFect  work  a  discrimination  in 
favor  of  the  contracting  property  owners  with  relation  to  their 
liability  for  local  improvements  are  generally  held  to  be  invalid  on 
the  ground  of  public  policy.**   . 

V.  Amount  and  Apportionmknt  of  Assessment 

In  General 

45.  AniMiflt. — The  lprnfilattii.e  mav  determine  the  atnoTiTit,  of  monev 
to  be  raised  for  n  locnl  imnrovpmpnt.  or  it  n>av  oomTDit  *hc  an«»=tion 
to  T)roT>«»Tlv  cona^itntffl  locfll  authorities.  When  ^c  ledRlfltiirft  deter- 
mines the  amount  to  he  raised  its  action  is  necessarilv  copc^isive  and 
hevond  review.*^  Under  the  rule  of  benefits  a  taxina:  district,  as  a 
whole.. mav  he  aase-ssed  onlv  to  the  extent  of  the  sum  of  the  special 
henefita  nctuallv  received  by  the  seVeral  parcels  of  contributins;  prop- 
erty. The  improvement,  so  far  as  its  cost  exceeds  the  special  benefits 
resultine;  to  the  several  parcels  of  propertv  in  the  taxing  district,  iti 
a  benefit  to  the  municipality  at  large.*'  But  it  is  competent  for  the 
legislature  by  statute  to  authorize  the  assessment  of  the  entire  cost 
of  a  street  improvement  upon  property  fronting  thereon,  provided 
such  assessment  does  not  exceed  the  .benefits  conferred  upon  such 
property  by  the  improvement.*'  In  some  jurisdictions,  however,  the 
legislature  has  seen  fit  to  impose  a  restriction  on  the  amount  of  any 
single  assessment,  limiting  it  to  a  specified  percentage  of  the  value 

11.  Note:  41  L.R.A.(N.S.)  781.  note. 

12.  H.  S.  Turner  Invest.  Co.  v.  Se-  16.  Spencer  v.  Xferohant,  125  U.  S. 
atHe,  70  Wash.  201,  126  Pae.  426,  41  345,  8  S.  Ct.  921,  31  U,  S.  (L.  ed.) 
L.R.A.(N.S.)   781.  763. 

18.  Note:  41  L.R.A.(N.S.)  783.  16.  Note:  3  Ann.  Cas.  12. 

14.  Walsh  V.  Hibberd,  122  Md.  168,       17.  Note:   28   LJl.A.(N.8.)    1128. 
89  Atl.  396,  50  L.R.A.(N.S.)  396  and  And  see  snpra,  par.  4 
R.  C.  L.  Vol.  XXV.— 9.  129 
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of  the  property  in  the  district,'*  or  of  tiie  individual  property 
assessed.**  When  objection  is  made  in  time  there  is  no  doubt  but 
that  the  courts  will  restrain  a  city  from  exceeding  the  statutory  limit, 
but  if  a  property  owner  with  full  opportunity  fails  to  take  advantage 
of  the  method  pointed  out  by  statute  to  keep  the  municipality  within 
bounds,  there  are  a  number  of  decisions  to  the  effect  that  the  correct- 
ness of  th«  assessment  cannot  thereafter  be  questioned.*'  Authority 
is,  however,  not  lacking  for  the  view  that  assessments  made  in  exce.«s 
of  statutory  limits  are  void  and  that  a  property  owner  cannot  be 
estopped  by  \m  acts  or  conduct  from  objecting  to  assessments  that  are 
in  excess  of  authority.*  Waivers  of  the  restriction  as  to  the  amount 
of  an  assessment  and  an  agreement  by  property  owners  to  pay  the 
full  amount  are  not  without  consideration,  but  are  valid  and  enforce- 
able when  duly  executed  and  delivered,  for  there  is  no  valid  reason 
why  citizens  who  wish  to  have  their  property  improved  may  not 
expressly  waive  the  charter  restriction,  and  contract  with  the  city 
to  pay  the  actual  cast.  There  is  nothing  against  public  policy  in 
such  agreement,  and  when  such  a  contract  is  entered  into  with 
full  knowledge  by  the  property  o\<^ner,  the  law  will  not  permit 
him  to  repudiate  it  after  the  work  is  done  and  he  has  received  the 
benefits.*  Property  owners  are  not  chargeable  with  the  price  of 
municipal  improvements,  but  only  with  an  equivalent  for  the  special 
benefits  they  derive  therefrom;  and  such  equivalent  cannot  exceed 
the  reasonable  value  of  the  improvement,  and  hence  the  municipality, 
and  not  the  asse^able  property  ownpps.  must  bear  the  excess  of  price 
beyond  fair  cost.*  So  the  cost  of  extending  a  fill  for  a  street  improve- 
ment over  to  adjoining  property  cannot  be  assessed  against  the 
property  benefited  by  the  improvement  so  far  as  it  is  in  excess  of  the 
cost  of  a  proper  retaining  wall.* 

46.  Necessity  for  Apportionment. — ^The  power  of  taxing  and  the 
power  of  apportioning  taxation  are  identical  and  inseparable,  and 
taxes  cannot  be  laid  without  apportionment.*  So  every  valid  assess- 
ment to  pay  for  a  public  improvement  must  rest  upon  a  legally 
ordained  basis  of  apportionment.*     And  it  has  been  held  that  an 

18.  Baelcer  v.  Everett,  66  Wash.  S.  Wilson  v.  Trenton,  61  N.  J.  L 
366,  119  Pac.  807,  38  Lil.A.(N.S.)  599,  40  Atl.  575,  68  A.  S.  B.  714,  44 
582.  L.B.A.  540. 

19.  Goodale  v.  Fennell,  27  Ohio  St.  4.  ReiflP  v.  Portland,  71  Ore.  421, 
426,  22  Am.  Rep.  321.  141  Pac.  167,  142  Pac  827,  L.R.A. 

20.  Bncker    v.    Everett,    66    Wash.  1915D  772. 

366,  119   Pac.   807,   38  L.B.A.(N.S.)  6.  M'Culloeh  v.  Maryland,  4  Wheat. 

582  and  note.    And  see  infra,  par.  93.  316,  4  U.  S.  (L.  ed.)  579;  People  v. 

1.  Note:  38  L.B.A.(N.S.)  684,   And  Lynch,  51  CaL  15,  21  Am.  Rep.  67. 
>ee  infra,  par.  91  et  seq.  Note:  28  L.B.A.(N.S.)   1157. 

2.  Charlotte  v.  Alexander,  173  N.  And  eee  Taxation. 

C.  615,  92  S.  E.  384,  L.B.A.1917F  6.  Davis  v.  Litchfield,  145  Hi.  313. 
493.  33  N.  E.  888,  21  L.B.A.  563;  New 
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act  of  the  legislature,  directing  a  tax  for  a  local  improvement  to  be 
imposed  upon  particular  lands,  to  be  legal  or  effectual,  must  consist 
of  something  more  than  a  mere  authorization  to  assess  a  sum  of 
money,  the  cost  of  a  local  improvement  upon  the  designated  property 
— ^the  act  must  determine  the  mode  of  distributing  ttie  burden;  the 
property  out  of  which  the  tax  is  to  be  made  must  be  designated,  and 
some  certain  standard  of  assessments  established;  it  cannot  properly 
be  left  by  the  legislature  to  the  discretion  of  others  to  fix  the  method.' 
The  decisions  aie,  however,  not  uniform,  and  it  is  considered  in  some 
jurisdictions  that  it  is  not  a  constitutional  objection  that  the  rule 
of  apportionment  to  be  followed  in  making  the  asses^^ments  has  not 
been  fixed  by  the  legislature.  In  such  cases  the  mode  of  determining, 
as  nearly  as  may  be,  the  benefits  resulting  to  property  assessed  to 
pay  for  a  street  improvement  is  discretionary  with  assessing  officers, 
if  not  prescribed  by  the  statute  under  which  they  act.* 

47.  Modes  of  Apportionment  Generally. — The  rule  of  apportion- 
ment rests  in  the  discretion  of  the  legislature,  and  the  discretion  of 
that  body  in  this  behalf  is  commensurate  with  the  broad  domain  of 
legislative  power.  It  may  lawfully  prescribe  any  method  of  appor- 
tionment, when  not  constitutionally  restricted,  which  it  chooses  and 
deems  just  and  equitable.*  The  manner  of  estimating  the  benefits 
to  abutting  property  from  street  improvements  in  municipalities  is 
not  confined  to  an  actual  appraisement  by  appraisers  appointed  for 

Brunswick  Eubber  Co.  v.  New  Bruns-  U.  S.  55,  30  S.  Ct.  254,  255,  400,  60 

wick  St.,  etc.,  Com'rs,  38  N.  J.  L.  190,  U.  S.  (L.  ed.)  523;  Speer  v.  Athena, 

20  Am.  Rep.  380;  Stuart  v.  Palmer,  85   Ga.   49,  U   S.   E.  802,  9  L.R.A. 

74  N.  Y.  183,  30  Am.  Rep.  289;  King  402;  Georgia  R.,  etCj  Co.  v.  Decatur,. 

V.  Portland,  38  Ore.  402,  63  Pae.  2,  137  Ga.  537,  73  S.  E.  830,  40  L.R.A. 

55  L.R.A.  812,  affirmed  in  184  U.  S.  (N.S.)  935;  Smith  v.  Worcester,  182 

61,  22  S.  Ct.  290,  46  U.  S.  (L.  ed.)  :.lass.  232,  65  N.  E.  40,  59  L.R.A.  728: 

431.  Thomas  v.  Gain,  35  Mich.  155,  24  Am. 

Notes:    8   L.RA.    371;    28    L.R.A.  Hep.   535;    State  v.   Ely,   129   Minn. 

(N.S.)  1157.  40,  151  N.  W.  545,  Ann.  Cas.  1916B 

7.  New  Brunswick  Rubber  Co.  v.  189;  Egjrptian  Levee  Co.  v.  Hardin, 
New  Brunswick  St.,  etc.,  Com'rs,  38  27  Mo.  495,  92  Am.  Dee.  276;  People 
N.  J.  L.  190,  20  Am.  Rep.  380.  v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec. 

8.  Note:  28  L.R.A.(N.S.)   1166.         266;  People  v.  Pitt,  169  N.  Y.  521, 
8.  Walston  v.  Nevin,  128  U.  S.  578.  62  N.  E.  662,  58  L.R.A.  372;  Raleigh 

9  S.  Ct,  192,  32  U.  S.  (L.  ed.)  544;  v.  Peace,  110  N.  C.  32,  14  S.  E.  521, 
Bauman  v.  Ross,  167  U.  S.  518,  17  17  L.R.A.  330;  King  v.  Portland,  38 
S.  Ct.  966,  42  U.  S.  (L.  ed.)  270;  Ore.  402,  63  Pac.  2,  55  L.R.A.  812; 
Wight  V.  Davidson,  181  U.  S.  371,  21  Hammett  v.  Philadelphia,  65  Pa.  St. 
8.  Ct.  616,  45  U.  S.  (L.  ed.)  900;  146,  3  Am.  Rep.  615;  Northern  Pac. 
Detroit  v.  Parker,  181  U.  S.  399,  21  R.  Co.  v.  Seattle,  46  Wa^h.  674,  91 
S.  Ct.  624,  645,  45  U.  S.  (L.  ed.)  Pac.  244,  123  A.  S.  R.  955,  12  L.R.A. 
917;  Houck  v.  Little  River  Drainage    (N.S.)  121. 

Dist.,  239  D.  S.  254,  36  S.  Ct.  58,  Notes:  14  L.R.A.  757;  26  L.R.A. 
60  U.  S.  (L.  ed.)  266;  Gast  Realty,  (N.S.)  973;  28  L.R.A.(N.S.)  1128, 
etc.,  Co.  V.  Schneider  Granite  Co.,  240   1156,  1158, 
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the  purpose.**  Neither  does  the  fourteenth  amendment  of  the  federal 
constitution  prohibit  assessments  on  real  estate  for  •  local  improve- 
ments by  methods  other  thcin  by  an  actual  assessment  of  benefits.** 
Any  mode  adopted  in  assessing  contiguous  property,  whether  by  lot 
frontage  or  otherwise,  for  a  local  improvement,  which  does  not  violate 
the  constitution  will  be  sustained  in  the  courts.*'  If,  however,  thr 
scheme  of  distribution  is  palpably  arbitrary  and  constitutes  a  plain 
abuse,  it  may  be  condemned  as  violative  of  the  fundamental  concep- 
tions of  justice  embodied  in  the  fourteenth  amendment  of  the  federal 
constitution.**  So  the  rule  must  at  least  be  one  which  it  is  legally 
possible  may  be  just  and  equal  as  between  the  parties  assessed;  if  it 
is  not  conceivable  that  the  rule  prescribed  is  one  which  will  apportion 
the  burden  justly,  or  with  such  proximate  justice  as  is  usually  attain- 
able in  tax  cases,  it  must  fall  to  the  ground,  like  any  other  merely 
arbitrary  action  which  is  supported  by  no  principle.**  There  are 
decisions,  however,  which  clearly  intimate  that  in  the  absence  of 
constitutional  restrictions  the  legislative  department  is  intrusted  with 
the  entire  control  of  the  subject,  and  that  if  practical  injustice  is  done, 
the  remedy  is  in  the  hands  of  the  people.*'  The  legislature  may, 
and  sometimes  does,  empower  a  municipal  corporation  to  apportion 
an  assessment  according  to  the  frontage  of  the  assessed  property,  or 
its  value,  or  in  proportion  to  the  benefits  it  derives  from  the  improve- 
ment. When  the  legislature  does  this,  the  municipality  is  held  to 
have  the  right  to  elect  which  of  the  authorized  methods  it  will  adopt 
in  imposing  an  assessment.*'  But  where  the  rule  of  apportionment 
IB  prescribed  by  the  legislature  that  rule  or  method,  and  none  other, 
must  be  adopted  and  followed,,  or  else  the  assessment  will  not  be 
valid.*'    The  principles  applied  to  the  spreading  of  assessments  for' 

10.  Sears  v.  Boston,  173  Mass.  71.  CO  U.  S.  (L.  ed.)  1072;  Davis  v.  Litcli- 

53  N.  E.  138,  43  L.R.A.  834;  Raleigh  field,  145  111.  313,  33  N.  E.  888.  21 
V.  Peace,  110  N.  C.  32,  14  S.  E.  521,  L.R.A.  563;  Lexington  v.  McQuillan, 
17  L.R.A.  330.  9  Dana  (Ky.)  513,  35  Am.  Dec.  159; 

Note:  28  L.R.A. (N.S.)   1191.  Thomas  v. 'Gain,  35  Mich.  155,  24  Am. 

11.  Barber  Asphalt  Paving    Co.  v.  ggp   535.  Stuart  v.  Palmer,  74  N.  Y. 
French,  158  Mo.  534,  58  S.  W.  934,  ^g^  30  ^_  R^p,  289. 

54  L.R  A.  492.  „^   y   ,        Note:  14  L.R.A.  757. 

ioJ^-i«*m"'p%o^'"^T"^  I  fiq?:  !*•  Norwood  v.  Baker,  172  U.  S. 
429,  16  N.  E.  826    o  A.  S.  R.  637;  ^g  g    ^^   ^g^   43  u.  s.  (L.  ed.) 

Sears  v.  Boston,  1/3  .Mass.  71,  5<J  M.  ..„'.  rpv.«»,»«.  „  fJnin  ^«;  Mit>h  1'i'i 
^E.  138,  43  LR.A.  834;  People  v.  Pitt,  ^43;  Thomas  v    Gam,  35  Mich.  155, 

169  N.  Y.  521,  62  N.  E.  662,  58  L.R.A.  ^,f™-  ««?•  »^i>- 
OJ2  15-  Birnett  v.  Sacramento,  12  Cal. 

Note:  28  L.R.A.(N.S.)   1166.  76,  73  Am.  Dec.  518.    And  see  infra, 

18.  Gast  Realty,  etc.,  Co.  v.  Sehnei-  P^-^l;  ^      „«   r  »  a  /xtc,  x    ncc 
der  Granite  Co.,  240  U.  S.  55,  36  S.       !«•  Note:   28   I*R.A.(N.S  )    1166 
Ct.  254,  255,  400,  60  U.  S.   (L.  ed.)       17.  King  v.  Portland,  38  Ore.  402, 
528;  St.  Louis,  etc..  Land  Co.  v.  Kan-  63  Pac.  2,  55  L.R.A.  812. 
sas  City,  241  U.  S.  419,  36  S.  Ct.  647,      Note:  28  LJl.A.(N.S,)   1161. 
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parks,  for  paving  city  streets,  or  laying  sidewalks  would  be  entirelj- 
erroneous,  if  applied  to  fixing  the  district  or  spreading  the  apscs.*- 
ment  for  rural  highways.'* 

48.  Necessity  for  Uniformity. — ^While  the  constitutional  principle 
of  uniformity  is  not  in  its  strictest  sense  applicable  to  a  local  assess- 
ment,'* yet  the  rule  of  apportionment,  whether  by  the  front  foot  or 
a  percentage  upon  the  assessed  valuation,  must  be  uniform,  affecting 
all  the  property  liable  for  a  local  improvement.**  But  all  that  is 
required  in  such  cases  is  that  the  charges  shall  be  apportioned  in 
some  just  and  reasonable  mode.  Absolute  equality  in  imposing  them 
may  not  be  reached ;  only  an  approximation  to  it  may  be  attainable. 
If  no  direct  and  invidious  discrimination  in  favor  of  certain  persons, 
to  the  prejudice  of  others,  be  made,  it  is  not  a  valid  objection  to  the 
mode  pursued  that,  to  some  extent,  inequalities  may  arise,'  for  no 
general  rule  ever  was  or  can  be  devised  for  levying  taxes,  whatever 
their  kind,  that  might  not  in  exceptional  instances  operate  unequally. 
To  condemn  the  rule  it  is  not  enough  that  under  it  there  may  be 
such  cases.  If  it  be  one  which  will  generally,  and  unless  with  acci- 
dental exceptions,  apportion  the  burden  justly  or  with  such  approxi- 
mate justice  as  is  usually  attainable  in  tax  cases,  it  must  be  sustained.' 
If  a  particular  case  of  hardship  arises  under  the  prescribed  mode  in 
its  natural  and  ordinary  application,  that  hardship  must  be  borne 
as  one  of  the  imperfections  of  human  things.* 

18.  Murray  v.  Smith,  U7  Minn.  Note:  28  L.B.A.(N.S.)  1138,  1150. 
490,  136  N.  W.  5,  Ann.  Cas,  1913D  1.  Hagar  v.  Reclamation  Dist.  No. 
548  and  note,  40  L.R.A.(N.S.)  173.        108,  111  U.  S.  701,  4  S.  Ct.  663,  28 

19.  See  supra,  par.  7.  U.  S.   (L.  ed.)   569;  Houck  v.  Little 

20.  People  v.  Lynch,  51  Cal.  15,  21  River  Drainage  Dist.,  239  U.  S.  254, 
Am.  Rep.  677;  Davis  v.  Litchfield,  145  36  S.  Ct.  58,  60  U.  S.  (L.  ed.)  266; 
lU.  313.  33  N.  E.  888,  21  L.R.A.  563;  Denver  v.  Knowles,  17  Colo.  204,  30 
Lexington  v.  McQuillan,  9  Dana  Pae.  1041,  17  L.R.A.  135;  Lexington 
(Ky.)  513,  35  Am.  Dec.  159;  Noonan  v.  McQuUlan,  9  Dana  (Ky.)  513,  35 
V.  Stillwater,  33  Minn.  198,  22  N.  W.  Am.  Dec.  159;  Noonan  v.  Stillwater, 
444,  53  Am.  Rep.  23;  State  v.  Ely,  33  Minn.  198,  22  N.  W.  444,  53  Am. 
129  Minn.  40,  151  N.  W.  545,  Rep.  23;  Egyptian  Levee  Co.  v.  Har- 
Ann.  Cas.  1916B  189;  Stuart  v.  Pal-  din,  27  Mo.  495,  72  Am.  Dec.  276-; 
mer,  74  N.  Y.  183,  30  Am.  Rep.  289;  People  v.  Pitt,  169  N.  Y.  521,  62  N.  E. 
Rolph  V.  Fargo,  7  N.  D.  640,  76  N.  W.  662,  58  L.R.A.  372;  Bolph  v.  Fargo, 
242,  42  L.R.A.  646;  Cook  v.  Portland,  7  N.  D.  640,  76  N.  W.  242,  42  L.R.A. 
20  Ore.  580,  27  Pac.  263,  13  L.R.A.  646;  Northern  Pac.  R.  Co.  v.  Seattle, 
533  and  note;  King  v.  Portland,  38  46  Wash.  674,  91  Pac.  244,  123  A.  S. 
Ore.  402,  63  Pac.  2;  55  L.R.A.  812;  R.  955,  12  L.R.A.(N.S.)  121. 
Hammett  v.  Philadelphia,  65  Pa.  St.  2.  Noonan  v.  Stillwater,  33  Minn. 
146,  3  Am.  Rep.  615;  Howell  v.  Ta-  198,  22  N.  W.  444,  53  Am.  "Rep.  23; 
coma,  3  Wash.  711,  29  Pac.  447,  28  People  v.  Pitt,  169  N.  Y.  521,  62  N. 
A.  S.  R.  83:  Northern  Pac.  R.  Co.  v.  E.  662,  58  L.R.A.  372. 

Seattle,  46  Wash.  674,  91  Pac.  244,  3.  Louisville,  etc.,  R.  Co.  v.  Barber 
123  A.  S.  R.  955,  12  L.R.A.(N.S.)  Asphalt  Paving  Co.,  197  U.  S.  430, 
121,  25  S.  Ct.  466,  49  U.  S.  (L.  ed.)  819. 
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49.  Subdivision  of  Property;  Assessment  on  Portion  of  Undivided 
Tract. — ^Assessing  officers  have  no  authority  for  the  purpose  of  levy- 
ing a  special  assessment  to  subdivide  into  lots  a  tract  of  land  which 
ihe  owner  had  always  treated  as  an  entirety.  While  a  statute  author- 
izing such  division  does  not  deprive  an  owner  of  his  land,  it  docs 
deprive  him  of  control  and  dominion  over  it.*  The  authorities  are 
not  in  harraoiiy  on  the  question  whether  it  is  proper  to  make  an 
asses.smeht  only  upon  that  portion  of  an  undivided  tract  of  laud 
which  is  benefited  by  the  improvement.* 

50,  Apportionment  between  Public  and  Property  Benefited — Tlic 
legislature  may  apportion  an  assessment  between  the  general  public 
and  the  property  specially  benefited  by  a  local  improvement.'  It  ii> 
for  the  legislature,  and  not  Ihe  judiciary,  to  determine  whether  tlie 
(fxpense  of  a  public  improvement  shall  be  borne  by  the  whole  com 
munity,  or  by  the  district  or  neighborhood  immediately  benefited." 
and  where,  in  the  judgment  of  the  legislature,  a  work  of  a  public 
nature  should  be  undertaken,  which  is  .so  largely  in  its  immediate 
ndvautages  for  the  benefit  of  the  property  in  a  particular  district  as 
to  render  such  an  adjustment  of  the  expenditure  proper,  it  is  com- 
petent for  it  to  define  the  limits  of  such  district,  and  cause  to  be 
therein  assessed  the  whole  expenditure  which  may  be  incurred  for  the 
purpo.se.*  But  according  to  rhany  authorities,  if  the  expense  thereof 
exceeds  the  benefits,  then  the  city  at  large  should  in  any  event  bca\a 
portion  of  the  burden.*  The  legislature,  having  power  to  fix  th(>.  • 
burden  of  paying  for  a  public  improvement,  may,  in  the  abstmce  of  s 
(tonstitutional  prohibition,  in  case  it  discovers  that  the  plan  firsi  ^ 
adopted  is  inequitable,  readjust  the  burden,  although  the  effect  may 
l>e  to  increase  the  burden  on  some  taxpayers,  and  although  the  ques- 
tion of  the  making  of  the  im[)rovcment  was  submitted  to  the  voter;; 
under  the  original  plan.  So  where  the  legislature  has  apportioned  a 
part  of  the  burden  on  the  public  and  a  part  on  the  property  .supposetl 

to  be  benefited,  it  may  thereafter  make  the  entire  cost  a  general  bur- 
den, and  a  general  taxpayer  has  no  ground  for  complaint.^* 

*  4.  Chicago  v.   Wells,  23G  111.   12!),  17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270: 

86  N.  E.  197,  127  A.  S.  K.  282.  23  People  v.  Brooklvn,  4  N.  Y.  419,  55 

L.R.A.(N.S.)    40")    and   note.  Am.  Dec.  266;  Rolph  v.  Fargo,  7  N. 

5.  Note:  23  L.R.A.(N.S.)  40.i.  D.    640,   76   N.    W.   242,   42   L.R.A. 

6.  Rijencer  v.  Mercliant,  125  U.  S.  646. 

345,  8  S.  Ct.  921,  31  U.  S.   (L.  ed.)       Note:  28  L.R.A.(N.S.)  1151. 
763;  Lent  v.  Tillson,  140  U.  S.  316,       And  see  supra,  par.  26  et  seq. 
11  S.  Cts  825,  35  U.  S.  (L.  ed.)  419;       8.  Boston  Seamen's  Friend  Soe.  v. 

Georgia  R.,  etc.,  Co.  v.  Decatur,  137  Boston,  116  Ma.ss.  181,  17  Am.  Rep. 

Qa.   537,   73    S.   E.   830,   40    L.R.A.  153. 
(N.S.)  935.  And  see  supra,  par.  4,  6.       9.  Mullins  v.  Little  Rock,  131  Ark. 

7.  Sj.encer  v.  Merchant,  125  U.  S.  59,  198  S.  W.  262.  L.R.A.1918B  461. 
345,  8  S.  Ct.  921.  31  U.  S.   (L.  ed.)  And  see  infra,  par.  59. 

763;  Bauman  v.  Ross,  167  U.  S.  548,       10.  Durrett   v.    Davison,    122    Ky. 
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26  B.  G.  L.  SPECIAL  OB  LOCAL  ASSESSMENTS  §f  61,  62 

51.  Right  of  Owner  Making  Improvement  at  His  Own  Expense. — 

If  a  person  owning  property  abutting  upon  a  public  street  makes 
improTements  in  the  street  in  front  of  such  property,  by  reason  of 
which  a  pavement  can  be  much  more  cheaply  and  easily  laid  at  such 
place,  and  the  municipality  paves  the  entire  street  as  a  public  improve- 
ment, such  property  owner  cannot  be  given  credit  upon  an  assess- 
ment levied  for  defraying  the  expense  of  such  improvement  on 
account  of  the  work  done  by  him,  else  with  equal  force  it  could  be 
claimed  that,  if  the  work  in  front  of  a  particular  piece  of  property 
embraced  within  the  improvement  as  a  whole  were  especially  expen- 
sive, an  increased  assessment  should  be  levied  again  such  property, 
although  no  additional  benefits  would  result,**  So  also,  property  is 
not  exempt  from  an  assessment  for  the  cost  of  a  .public  sewer  by  rea- 
son of  its  being  already  drained  by  a  private  sewer  laid  down  at  the 
expense  of  the  owner  of  the  property  sought  to  be  charged.  This 
ruling  is  grounded  on  the  premise  that  to  allow  individuals  to  adopt 
such  private  sewers  as  they  choose  and  thereby  to  escape  liability  for 
the  expenses  of  public  sewers  would  be  to  nullify  the  general  con- 
trol over  sewerage  given  a  municipality  by  the  legislature.**  But, 
where  local  improvements  included  the  building  of  a  retaining  wall 
along  one  side  of  a  street,  and  certain  lot  owners  had  already  con- 
structed such  retaining  devices,  or  had  caused  their  lots  to  be  filled 
in  such  a  manner  that  additional  structures  for  the  support  of  the 
street  were  not  needed,  the  value  of  such  improvement  was  properly 
deducted  from  the  amount  assessed  against  the  respective  owners 
who  had  rendered  such  retaining  structures  for  their  own  lots  un- 
necessary. And  in  some  jurisdictions  it  is  provided  by  statute  that 
a  property  owner  who,  before  the  letting  of  the  contract,  shall  have 
made  any  improvement  in  front  of  his  lot  in  accordance  with  the 
general  plan  for  the  improvement  shall  be  entitled  to  a  reasonable 
allowance  therefor  upon  his  proportion  of  the  cost  of  such  improve- 
ment.** 

52.  Assessment  on  Each  Lot  of  Entire  Cost  of  Improvement  in 
Front. — Charging  each  lot  or  tract  of  land  with  the  cost  of  the  im- 
provements in  front  of  it  is  not  authorized  by  the  power  to  levy  a 
q)ecial  assessment  upon  contiguous  or  abutting  property.  Such  an 
arbitrary  and  forced  contribution  can  be  .sustained,  if  at  all,  only 
when  made  under  an  express  grant  by  the  legislature ;  **  it  is  an  arbi- 

851,  93  S.  W.  25,  8  L.R.A.(N.S.)  546  13.  Note:     22    L,B,A.(N,S,)     878, 

and  note.     •  S79. 

11.  Sparks  v.  Barber  Asphalt  Pav-  14.  Davis  v.  Litchfield,  145  HI.  313, 
ing  Co.,  129  Ky.  769,  112  R.  W.  830,  .33  N.  E.  888,  21  L.R.A.  563  and  note; 
130  A,  S.  R.  492.  22  L.R.A.(N.S.)  Lexington  v.  McQuillan,  9  Dana 
877  and  note.  (Kv.)  513,  35  Am.  Dee,  159;  Macon 

Note:  Ann.  Cas.  1915D  386.  v.  Patty,  57  MisB.  378,  34  Am.  Hop. 

12.  Note:  Ann.  Cas.  1915D  385.         ^^-.l. 
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trary  impodtion  of  the  burden  upon  each  lot  of  making  the  improve- 
ment in  front  of  it,**  and  is  unconstitutional,  because  there  would  be 
no  apportionment  of  the  tax.**  And  it  would  amount  to  the  taking 
of  private  property  for  public  use  without  compensation.*'  The  con- 
struction of  sidewalks  by  a  municipality  is  regarded  by  many  courts  as 
an  exercise  of  the  police  powor,  and  it  is  generally  held  that  a 
municipality  may  require  a  lot  owner  to  construct  a  sidewalk  in  front 
of  his  premises,  and,  in  case  of  his  failure  so  to  do,  the  city  may  build 
the  sidewalk  and  charge  the  entire  expense  against  the  lot  owner.  ^* 
Where  such  an  improvement  is  made  under  the  police  power,  it  has 
been  held  that  the  property  owner  is  not  entitled  to  notice  or  a  hear- 
ing at  any  stage  of  the  proceeding,  but  a  municipal  corporation  which 
undertakes  to  build  a  sidewalk  at  the  expense  of  the  abutting  owner, 
and  contracts,  and  agrees  to  pay,  for  a  substantial  walk,  cannot  compel 
such  owner  to  pay  for  a  worthless  walk  which  does  not  substantially 
comply  with  the  contract.*' 

53.  Apportionment  According  to  Value. — It  is  generally  held  that 
the  state  in  its  discretion  may  lay  special  assessments  in  proportion  to 
the  value  of  the  property  assessed,*"  and  when  the  legislature  directs 
assessments  upon  abutting  property  for  the  cost  of  street  improve- 
ments to  be  made  ad  valorem,  the  local  authorities  have  no  power 

16.  Davis  v.  Litchfield,  145  111.  313,  Wight  v,  Davidaon,  181  U.  S.  371,  21 

33  N.  £.  888,  21  L.R.A.  563  and  note.   S.  Ct  616,  45  U.  S.   (L.  ed.)  900; 

16.  Macon  v.  Patty,  57  Miss.  378,  Webster  v.  Fargo,  181  U.  S.  394,  21 

34  Am.  Rep.  451.  S.  Ct.  623,  45  U.  S.  (L.  ed.)  912; 
Note:  21  L.R.A.  663.  Seattle  v.  Kelleher,  195  U.  S.  351, 
And  see  supra,  par.  46.  25  S.  Ct.  44,  49  U.  S.  (L.  ed.)  232; 

17.  Lexington  v.  McQuillan,  9  Dana  Cleveland,  etc.,  R.  Co.  v.  Porter,  210 
(Ky.)  513,  35  Am.  Dec.  159.  U.  S.  177,  28  S.  Ct.  647,  52  U.  S. 

18.  Little  Rock  v.  Fitzgerald,  59  (L.  ed.)  1012;  Houck  v.  Little  River 
Ark.  494,  28  S.  W.  32,  28  L.R.A.  Drainage  Dist.,  239  U.  S.  254,  36  S. 
496;  Macon  v.  Patty,  57  Miss.  378,  Ct.  58,  60  U.  S.  (L.  ed.)  266;  Burnett 
34  Am.  Rep.  451;  State  v.  Newark,  v.  Sacramento,  12  Cal.  76,  73  Ann. 
37  N.  J.  L.  415,  18  Am.  Rep.  729;  Dec.  518;  In  re  Madera  Irrigation 
Wilkinsburg  v.  Home  for  Aged  Wo-  Dist.,  92  Cal.  296,  28  Pac.  272,  675, 
men,  131  Pa.  St.  109,  18  Atl.  937,  27  A.  S.  R.  106, 14  L.R.A.  755;  Geor- 
6  L.R.A.  531;  Franklin  v.  Maberry,  gia  B.,  etc.,  Co.  v.  Decatur,  137  Ga. 
6  Humph.  (Tenn.)  368,  44  Am.  Dec.  537,  73  S.  E.  830,  40  L.R.A.(N.S.) 
315;  Eiermann  v.  Milwaukee,  142  935;  Boston  Seamen's  Friend  See.  v. 
Wis.  606,  126  N.  W.  53,  27  L.R.A.  Boston,  116  Mass.  181,  17  Am.  Rep. 
(N.S.)  1085.  And  see  Highways,  153;  Heman  Constr.  Co.  v.  Wabash 
vol.  13,  pp.  87,  90;  Municipal  Cor-  R.  Co.,  206  Mo.  172,  104  S.  W.  67, 
PORATiONS,  vol.  19,  p.  869  et  seq.  121  A.  S.  B.  649,  12  Ann.  Cas.  630, 

19.  Eiermann  v.  Milwaukee,  142  12  L.RA.(N.S.)  112;  People  v.  Pitt, 
Wis.  606,  126  N.  W.  53,  27  L.R.A.  169  N.  Y.  521,  62  N.  E.  662,  58  L.R.A. 
(N.S.)  1085  and  note.  372;  Howell  v.  Tacoma,  3  Wash.  711, 

20.  Mattingly  v.  District  of  Colum-  29  Pac.  447,  28  A.  S.  R.  83. 

bia,  97  U.  S.  687,  24  U.  S.  (L.  ed.)       Notes:    8   LILA.   372;   28   LJI.A. 
1098;  Banman  v.  Ross,  167  U.  S.  548,   (N.S.)  1160. 
17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270; 
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25  R.  C.  L.    SPECIAL  OR  LOCAL  ASSESSMENTS         §  64 

to  distribute  the  expense  of  the  improvements  in  accordance  wil^ 
benefits.*  But  an  ordinary  constitutional  provision  requiring  all 
taxes  levied  on  property  to  be  laid  in  proportion  to  its  value  does  not 
apply  to  special  assessments,  and  compel  the  legislature  to  levy  such 
assessments  by  that  method.*  While,  for  the  purpose  of  general  taxa- 
tion, value  is  the  fairest  basis  for  apportionment,  it  may  not  be  so 
for  the  purpose  of  paying  the  cost  of  local  improvements.  Thus  of 
two  lots  equally  benefited  by  the  improvement,  one' might  by  reason 
of  buildings,  or  other  improvements  upon  it,  be  worth  many  times 
as  much  as  the  other,  and  on  the  basis  of  valuation  be  taxed  for 
many  times  as  much.  This,  if  the  special  benefit  conferred  is  to  be 
considered,  would  result  in  inequality.'  And  there  are  decisions  to 
the  effect  that  an  assessment  for  street  improvement,  based  upon  the 
value  of  the  lots  fronting  thereon,  without  regard  to  the  frontage  or 
depth  of  the  lots  assessed,  and  which  necessarily  causes  some  of  them 
to  pay  a  much  greater  sum  ^er  front  foot  than  others,  is  unconstitu- 
tional and  void  for  want  of  equality.* 

54.  Apportionment  According  to  Superficial  Area. — As  a  general 
rule  each  lot  or  parcel  of  land  within  the  district  may  legally  be 
assessed  for  that  part  of  the  whole  cost  which  its  area  bears  to  the 
area  of  the  entire  improvement  district,'  although  the  lots  are  of 
different  value.*  If,  however,  the  law  is  of  such  a  character  that  there 
is  no  reasonable  presumption  that  substantial  justice  generally  will  be 
done^  but  the  probability  is  that  the  parties  will  be  taxed  dispro- 
portionately to  each  other  and  to  the  benefit  conferred,  the  law  can- 
not stand  against  the  complaint  of  one  so  taxed  in  fact.'  In  jurisdic- 
tions where  all  assessments  must  be  made  on  an  estimation  of  benefits 

1.  Note:  28  L.R.A.(N.S.)  U65.        28  S.  Ct.  647,  52  U.  S.  (L.  ed.)  1012; 
And  see  supra,  par.  47.  Houck  v.  Little  River  Drainage  Dist., 

2.  Birmingham  v.  Klein,  89  Ala.  239  U.  S.  254,  36  S.  Ct  58,  60  U.  S. 
461,  7  So.  386,  8  L.R.A.  369;  People  (L.  ed.)  266;  Thomas  v.  Gain,  35 
T.  Lynch,  51  Cal.  15,  21  Am.  Rep.  ilich.  155,  24  Am.  Rep.  535;  Heman 
677;  Speer  v.  Athens,  85  Ga.  49,  11  Constr.  Co.  v.  Wabash  R.  Co.,  206 
S.  E.  802,  9  L.E.A.  402.  Mo.  172,  104  S.  W.  67,  121  A.  S.  R. 

Note:  28  L.R.A.(N.S.)   1138.    And  649,   12    Ann.    Cas.    630,    12    L.R.A. 

see  supra,  par.  7.  (N.S.)     112;    Ealispell    v,    Flathead 

3.  Noonan  v.  Stillwater,  33  Minn.  County  School  Dist.  No.  5,  45  Mont. 
198,  22  N.  W.  444,  53  Am.  Rep.  23.  221,  122  Pac  742,  Ann.  Cas.  1913D 

4.  Howell  V.  Tacoma,  3  Wash.  711,  1101. 

29  Pac.  447,  28  A.  S.  R.  83.  Note:  28  L.R.A.(N.g.)  1160. 

5.  Mattingly  v.  Dist.  of  Columbia,  6.  Bowes  v.  Aberdeen,  58  Wash. 
97  U.  S.  687,  24  U.  S.  (L.  ed.)  1098;  535,  109  Pac  369,  30  L.R.A.(N.S.) 
Bauman  v.  Ross,  167  U.  S.  548,  17  S.  709, 

Ct.  966,  42  U.  S.  (L.  ed.)  270;  Web-  7.  Gast  Realty,  etc.,  Co.,  t.  Schneid- 
ster  V.  Fargo,  181  U.  S.  394,  21  S.  er  Granite  Co.,  240  U.  8.  55,  36  S. 
Ct.  623,  45  tr.  S.  (L.  ed.)  912;  Seattle  Ct.  254,  60  U.  S.  (L.  ed.)  523;  Thomas 
V.  Kelleher,  195  U.  S.  351,  25  S.  Ct.  v.  Gain,  35  Mich.  155,  24  Am.  Rep. 
44,  49  U.  S.  (L.  ed.)  232;  Cleveland,  535. 
etc.,  R.  Co.  V.  Porter,  210  U.  S.  177, 
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actually  received,  an  assessment  for  a  street  or  sewer  so  apportioned  on 
the  lands  that  it  happens  to  be  coincident  with  the  proportion  of  area 
of  those  lands  may  be  according  to  the  rule  of  benefits  as  established 
by  law,  and  if  commissioners,  acting  under  that  rule,  so  find  and 
assess  property,  that  is,  if  they,  in  assessing  property  especially 
benefited,  under  the  proper  rule  for  such  assessments  that  the  area 
of  the  assessable  property  corresponds  with  the  benefits  to  such  prop- 
erty, it  would  be  a  proper  assefisnient,  and  sustainable  in  the  absent^' 
of  evidence  to  show  an  error  in  judgment;  the  mere  fact  that  an 
assessment  laid  on  property  peculiarly  benefited  in  proportion  to 
bcnciit.'*,  and  limited  thereto,  corresponds  with  area  will  not  overturn 
such  assessment.  But  area  as  a  b^sis  of  asse^.^niont  doos  not  meet 
the  legal  rule  upon  which  lands  peeulinrly  l)on<  lilod  can  he  assessed 
for  local  improvements.* 

Apportionment  According  to  Benefits 

55.  In  General. — The  legislature  may  prescribe  that  a  special  as- 
sessment shall  be  levied  according  to  the  benefits,*  and  it  has  been 
held  that  an  assessment  in  proportion  to  the  benefit,  and  not  accord- 
ing to  the  market  value,  or  any  other  rule,  is  required  when  a  statute 
provides  respecting  a  local  improvement  that  ,each  parcel  of  laud 
i>enefited  shall  be  assessed  its  proportional  part  of  the  whole  cost.'" 
The  requirement  that  the  value  of  the  benefits  shall  be  asse.ssed 
means  that  the  assessors  shall,  from  their  knowledge,  experienee, 
observation  and  judgment,  make  a  fair  and  just  estimate  of  the  benefit 
which  each  particular  piece  of  property  will  receive  by  reason  of  the 
improvement.'* 

56.  View  that  Apportionment  Must  Be  Based  on  Actual  Benefits. — 
In  a  number  of  states  the  theory  of  benefits  **  is  literally  adhered  to, 
and  it  is  held  that  special  asses^iments  cannot  be  levied  unless  the 
])roperty  charged  receives  a  corresponding  physical,  material,  and 
substantial  benefit  from  the  exaction.  And  whenever  a  local  assess- 
ment upon  an  individual  is  not  grounded  upon  and  measured  by  the 
(Xleut  of  his  particular  benefit,  it  is  considered  to  be,  pro  tanto,  a 
liiking  of  his  private  property  for  ptiblic  h.«c  without  any  provisions 

8.  New  Brun-swick  Rubl)er  Co.  v.  20;  Egyptian  Levee  Co.  v.  Hardin, 
New   Brunswick   St.,  etc.,  Com'rs,  38   27  Mo.  495,  72  Am.  Dec.  276. 

N.  J.  L.  190,  20  Am.  Itep.  380.  10.  Bauman  v.  Ross,  167  U.  S.  548. 

9.  Wight  v.  Davidson,  181  U.  S.  17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270. 
.371,  21  S.  Ct.  616,  45  U.  S.  (L.  ed.)  Note:  28  L.R.A.(N.S.)  1165.  And 
900;  Houck  v.  Little  River  Drainage  see  infra,  par.  56. 

Dist.,  239  U.   S.  2.")4,  36  S.   Ct.   58,       11.  Moore   v.    Paving    Imp.    Dist.. 

60  U.  S.  (L.  ed.)  266;  Birmingham  v.   122  Ark.  326,  183  S.   W.  766,  Ann. 

Klein,  89  Ala.  461,  7  So.  386,  8  L.R.A.   Cas.  1917D  599. 

369;  Inge  v.  Board  of  Public  Works,       12.  See  supra,  par.  1. 

135  AU.  187,  33  So.  678,  93  A.  S.  B. 

1.38 


Digitized  by 


Google 


25  U.  C.  L.  SPECIAL  OR  LOCAL  ASSESSMENTS  §  57 

for  compensalion.'*  According  to  this  view  otieb  parcel  of  con- 
tributing property  in  a  taxing  district  for  local  improvements  therein 
uiny  be  asscsried  only  to  the  extent  that  it  actually  receives  special 
licncfits,  and  a  taxing  district  for  local  improvenieutd  may,  as  a  whole, 
bo  ii.-i:osfted  only  td  the  extent  of  the  sum  of  the  special  benefits  at!u- 
ally  received  by  the  several  parcels  of  contributing  property.**  If, 
therefore,  it  can  be  said  as  a  matter  of  law  that  the  land  will  not  be 
specially  benefited  by  the  improvement  in  question — that  is,  that  its 
value  will  not  be  enhanced — there  can  be  no  special  assessment. ••' 
In  some  states  the  constitution  is  construed  to  mean  that  legislatinii 
intended  to  confer  power  to  impose  an  assessment  on  lands,  to  be 
valid,  mu.-;t  not  only  limit  the  power  to  lands  peculiarly  benefitcil. 
i.ut  nuLst  expres.-ily  or  by  necessary  implication  limit  the  impo^iition 
to  the  amount  of  the  peculiar  benefits  conferred.**  And  so  it  is  held 
that  a  statute  authorizing  the  expen.sc  of  paving  to  be  assessed  in  the 
proportion  of  two  thirds  on  the  abutting  property  and  the  other  thinl 
on  the  public  at  largo  is  unconstitutional  and  void,  because  it  does 
not  limit  the  assesi?nients  upon  the  jirivate  property  by  the  ainounl  of 
special  and  peculiar  benefits  conferred  thereon  by  the  improve- 
ment.*' So  it  has  been  declared  that  the  imposition  upon  lands 
adjoining  a  public  street,  in  which  is  laid  a  pipe  for  the  distribution 
of  water  for  the  use  of  a  city  and  of  its  inliabitants.  of  a  fixed,  definite 
sum  per  front  foot,  to  be  paid  by  the  owner,  for  the  expense  of  such 
pipe,  cannot  be  supported  under  the  power  of  general  taxation,  nor 
under  the  power  to  tax  property  benefited  by  a  local  public  improve- 
ment because  of,  and  not  in  excess  of,  benefits.*** 

57.  Conclusiveness  of  Legislative  Determination  of  Benefits  Gen- 
erally.— According  to  the  rule  supported  by  numerous  decisions  the 

13.  Adams  v.  Slielbyville,  154  Ind.  18  L.B.A.(N.S.)  181;  Kalamazoo  v. 
467,  57  N.  E.  114,  77  A.  S.  R.  484,  Crawford,  154  Mich.  518,  117  N.  W. 
-i9  L.R.A.  797;  Owensboro  V.  Sweeney,  572,  16  Ann.  Cas.  110;  Power  v. 
V29  Ky.  607,  111  S.  W.  364,  130  llelena,  43  Mont.  ?36,  116  Pac.  415, 
A.  S.  B.  477,  18  L.R.A.(N.S.)  181;  36  L.R.A.(N.S.)  39;  Dongliten  v. 
Tliomas  v.  Gain,  35  Mich.  155,  24  Am.  Camden,  72  N.  J.  L.  451,  63  Atl.  170. 
Rep.  535;  State  v.  Newark.  37  N.  J.  Ill  A.  S.  R.  680,  5  Ann.  Gas.  902,  3 
L.  415,  18  Am.  Rep.  729;  Wilkina  v.  L.R.A.(N.S.)   817. 

Hilbnan,  45  Okla.  451,  145  Pac.  1111,  16.  Donghten  v.  Camden,  72  N.  J.  I,. 
L.RrA.l!}15D  249;  HarrLsburg  ▼.  451,  63  Atl.  170,  111  A.  S.  R.  680, 
Se-ielbaum,  151  Pa.  St.  172.  24  Atl.  5  Ann.  Gas.  902,  3  L.R.A.(N.S.)  817. 
1070,  20  L.R.A.  834;  Hutcheson  v.  Note:  28  L.R.A.(N.S.)  1171. 
Storrie,  92  Tex.  685,  51  S.  W.  848,  17.  Coster  v.  Tide  Water  Co.,  IS  N. 
71  A.  S.  R.  884,  45  L.R.A.  289.  J.  Eq.  518,  90  Am.  Dec.  634;  AgQn< 

Note:  28  L.R.A.(N.S.)   1171,  1172.  t.  Newark,  37  N.  J.  L.  415,  18  Am. 

14.  Adams  v.  Shelbyville,  154  Ind.  Rep.  729. 

467,  57  N.  E.  114,  77  A.  S.  R.  484,  18.  Doughten  v.  Camden,  72  N.  .T. 
49  L.R.A.  797.  L.  451,  63  Atl.  170,  111  A.  S.  R.  68fi, 

16.  Owensboro  v.  Sweeny,  129  Ky.  5  Ann.  Cas.  902  and  note,  3  L.B.A. 
607,  111  S.  W.  364,  130  A.  S.  R.  477,    (N.S.)  817. 
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question  of  special  benefit  is  a  question  of  fact,  and  the  legislature  has 
the  general  power  to  determine,  by  statute,  what  lands  which  might 
be  benefited  by  the  improvement  are  in  fact  benefited;  and  if  it 
does  so  its  determination  is  conclusive  upon  the  owners  and  the 
courts.*'  This  is  based  upon  the  theory  that  the  legislative  body  has 
considered  all  facts  bearing  upon  the  question,  and  has  reached 
the  conclusion  that  such  property  is  specially  benefited  to  the  extent 
of  the  assessment,  and  has  embodied  its  determination  and  judg- 
ment in  the  legislative  act.**  The  distinction  has  sometimes  been 
made  between  a  general  local  improvement  act  and  one  passed  for 
a  particular  improvement,  and  it  has  been  held  that  while  under  a 
general  act  the  only  mode  in  which  it  can  be  made  certain,  apart 
from  the  police  power,  that  constitutional  rights  are  preserved  is 
by  limiting  each  assessment  upon  an  estate  to  the  benefit  received 
by  that  estate,  yet  when  the  legislature  has  contemplated  a  certain 
region  and  may  be  supposed  to  have  acted  in  view  of  a  specific 
scheme,  there  is  no  doubt  that  within  reasonable  limits  it  may  deter- 
mine that  the  cost  of  an  improvement  shall  fall  upon  a  designated 
district,  and  may  fix  the  principles  upon  which  the  cost  shall  be  appor- 
tioned.* So  it  has  often  been  held  that  the  determination  by  a  city 
council  under  proper  legislative  authority  that  certain  property  will  be 
benefited  by  a  local  improvement  is  usually  conclusive  and  not  open  to 
question  before  the  court.*    If  it  appears  that  the  city  council  has 

19.  Spencer  v.  Merchant,  125  U.  S.  63  Pac.  2,  55  L.R.A.  812;  Northern 

345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  Pac.  R.  Co.  v.  SeatUe,  46  Wash.  674, 

763;  Parsons  v.  District  of  Columbia,  91   Pac.  244,  123  A.   S.   R.  955,  12 

170  U.  S.  52,  18  S.  Ct.  521,  42  U.  S.  L.R.A.(N.S.)   12L 

(L.  ed.)   946;  French  v.  Barber  As-  Notes:  3     L.R.A.(N.S.)     818;     28 

j)halt  Paving  Co.,  181  U.  S.  324,  21  L.R.A.(N.S.)  1152,  1153. 

S.   Ct.  625,  45  U.  S.    (L.  ed.)   879;  20.  Georgia  R.,  etc.,  Co.  v.  Decatur, 

Louisville,    etc.,    B.    Co.    v.    Barber  137  Ga.  537,  73  S.  E.  830,  40  LR.A. 

Asphalt  Paving  Co.,  197  U.  S.  433,  25  (N.S.)  935;  State  v.  Ely,  129  Aiinn. 

S.  Ct.  466,  49  U.   S.    (L.  ed.)   821;  40,  151  N.  W.  545,  Ann.  Cas.  1916B 

Hpeer  v.  Athens,  ^5  Ga.  49,  11  S.  E.  189. 

802,  9  L.R.A.  402;   Georgia  R.,  etc..  Note:  28  LR.A. (N.S.)    1156. 

Co.  V.  Decatur,  137  Ga.  537,  73  S.  E.  1.  Smith   v.   Worcester,   182   Mass. 

830,  40  L.R.A.(N.S.)  935;  Pittsburgh,  232,  65  N.  E.  40,  59  LR.A.  728. 

etc.,  R.  Co.  V.  Taber,  168  Ind.  419,  2.  French  v.  Barber  Asphalt  Pavin-r 

77  N.  E.  74,  11  Ann.  Cas.  808;  Louis-  Co.,  181  U.  S.  324,  21  S.  Ct.  625,  4.'> 

ville  V.  Vitzer,  115  Ky.  359,  73  S.  W.  U.   S.    (L.   ed.)    879;    Tonawanda   v. 

1115,  61  L.R.A.  434;  Smith  v.  Worces-  Lyon,  181  U.  S.  389,'  21  S.  Ct.  609. 

ter,  182  Mass.  232,  65  N.  E.  40,  59  45  U.   S.    (L.   ed.)    908;    Dellaripa's 

LR.A.  728;  Rosweli  v.  Bateman,  20  Appeal,  88  Conn.  565,  92  Atl.  116, 

N.  M.  77,  146  Pac.  950,  L.R.A.1917D  Ann.  Caa.  1917B  862;  Job  v.  Alton, 

365;  Raleigh  v.  Peace,  110  N.  C.  32,  189  HI.  256,  59  N.  E.  622,  82  A.  S.  R. 

14  S.  E.  521,  17  L.E.A.  330;  Rolph  448;  Louisville  v.  Bitzer,  115  Ky.  359, 

v.  Faigo,  7  N.  D.  640,  76  N.  W.  242,  73  S.  W.  1115,  61  L.R.A.  434;  Owens- 

42  L.R.A.  646  J  Webster  v,  Fargo,  9  boro  v.  Sweeney,  120  Ky.  607,  111  S. 

N.  D.  208,  82  N.  W.  732,  56  L.R.A.  W.  364,  130  A.  S.  E,  477,  18  LR.A. 

156;  King  v.  Portland,  38  Ore.  402,  (N.S.)  181;  Rosweli  v.  Bateman,  20 
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exercised  an  honest  discretion  in  determining  this  question  of  policy, 
however  much  it  may  have  erred  in  judgment,  the  remedy  is  at 
the  polls  in  choosing  a  new  council,  and  not  by  reviewing  its  proceed- 
ings in  the  courts.  If  the  courts  were  invested  with  authority  to 
review  these  questions  of  policy,  but  few  assessments  could  ever  be 
collected  without  an  action,  and  the  adjudication  of  purely  legislative 
questions  would  be  substituted  for  the  discretion  of  a  city  council.' 
58.  Effect  of  Abuse  of  Discretion. — Even  in  those  jurisdictions 
where  the  general  rule  obtains  that  the  action  of  the  legislature  in 
determining  the  fact  of  benefits  is  conclusive,*  it  has  been  declared 
that  it  does  not  follow  that  the  legislature  is  so  absolutely  supreme 
that  its  authority  cannot  be  questioned,  but  that  the  power  to  tax 
and  take  for  special  assessments  must  stop,*  and  that  the  courts  will 
interfere  where  it  is  manifest  that  the  legislative  authority  has  been 
abused.*  A  local  assessment  may  so  transcend  the  limits  of  equality 
and  reason  that  its  exaction  would  cease  to  be  a  tax  or  a  contribu- 
tion, and  become  extortion  and  confiscation,  and  in  such  case  it 
becomes  the  duty  of  the  court  to  protect  the  citizen  from  robberj' 
under  color  of  a  better  name.'  When  the  entire  property  is  taken 
to  pay  for  a  public  improvement,  there  is  no  room  for  a  presump- 
tion as  to  benefits  received,  but  a  case  of  spoliation  is  established.* 

N.  M.  77,  146  Pae.  950,  L.R.A.1917D  243;  Louisville  v.  Bitzer,  115  Ky.  359. 

365  and  note;  Schroeder  v.  Overman,  73  S.  W.  1115,  61  L.R.A.  434;  Rosweli 

61  Ohio  St.  1,  55  N.  E.  158,  47  L.R.A.  v.  Bateman,  20  N.  M.  77, 146  Pac.  950, 

156;  Northern  Pac.  R.  Co.  v.  Seattle,  L.R.A.1917D  365;  Rolph  v.  Fargo,  7 

46  Wash.  674,  91  Pae.  244,  123  A.  S.  N.  D.  640,  76  N.  W.  242,  42  L  R.A. 

R.  955,  12  L.R.A.(N.S.)   121.  646;  In  re  Washington  Ave.,  69  Pa. 

Notes:  28  L.R.A. (N.S.)  1152,1154;  St.  352,  8  Am.  Rep.  255;   Northern 

L.R.A.1917D  372.  Pac.  R.  Co.  v.  Seattle,  46  Wash.  674, 

8.  Louisville  v.  Bitzer,  115  Ky.  359,  91   Pae.  244,  123  A.   S.  R.  955,  32 

73  S.  W.  1115,  61  L.R. A.  434;  Oregon,  L.R.A.(N.S.)    121. 
etc.,  R.  Co.  V.  Portland,  25  Ore.  229,       Notes:  14   L.R.A.   755;   28   L.RA. 

35  Pac.  452,  22  L.R.A.  713.  (N.S.)  1154,  1176. 

4.  See  supra,  par.  57.  7.  Speer  v.  Athens,  85  Ga.  49,  11 

5.  Owensboro  v.  Sweeney,  129  Ky.  $.  E.  802,  9  L.R.A.  402;  Louisville  v. 
607  111  S.  W.  364,  130  A.  S.  R.  477,  ixjuigvilie   Rolling  Mill    Co.,   3   Bush 

18  L.R.A.(NS.)  181.  (Ky.)  416,  96  Am.  Dec.  243;  Broad- 

19  S.  Ct.  187  43  U.  S  (L.  ed.)  443;  ^^^  ^^y.)  508,  8  Am.  Rep.  480; 
Houck  v.  Little  River  Drauia£;e  D;st.,  o,,.  .  „  V„«„^  t  \r  t\  tun  ir  x- 
239  U.  S.  254,  36  S.  Ct.  58,  (iO  U.  s!    w ^o  J'  IoT'r  a     «?«     q'  a 

(L.  ed.)   266;  Gast  Realty    etc.,  Co.  ^\       \\^^\    ^^\^^^  l\ 

v.  Schneider  Granite  Co.,  240  U.  S.  ^'"'"^'"'^'31    Grat.    (Va.)    671,   31 

55,  36  S.  Ct.  400,  60  U.  S.  (L.  ed.)  ^m.  Rep.  742. 
523;  Speer  v.  Athens,  85  Ga.  49,  11       ^0*?'  ^^  L.R.A.(N.S.)    1155. 
S.  E.  802,  9  L.R.A.  402;  Georgia  R.,       8.  Norwood    v.    Baker,   172    U.    S. 

etc.,  Co.  V.  Decatur,  137  Ga.  537,  73  269,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.) 

S.   E.    830,    40    L.R.A.(NS.)     935;  443;  Louisville  v.  Bitzer,  115  Ky.  359, 

Louisville   v.   Louisville   Rolling   Mill  73  S.  W.  1115,  61  L.R.A.  434. 
Co.,  3  Bush  (Ky.)  416,  96  Am.  Dec.       Note:  28  L.R.A.(N.S.)  1155. 
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And  when  it  is  plainly  and  palpably  manifest  from  the  physical 
condition  of  the  property  involved,  its  locality,  environment,  char- 
acter of  the  work  or  improvement,  assessment,  and  from  the  very 
nature  of  things,  that  an  assessment  is  not  adapted  to  the  purpose, 
and  is  an  exaction  from  the  property  owner  of  a  contribution  which 
he  should  not  be  obliged  to  make  in  that  capacity,  the  courts  will 
interfere  to  prevent  a  consummation  of  the  injustice.*  So  in  those 
cases  where  the  power  to  determine  local  improvements  and  levy 
assessments  is  delegated  to  a  common  council,  while  the  presumption 
is  that  the  council  has  done  its  duty,  this  presumption  may  be  i?ver- 
come  by  facts  showing  that  the  rule  prescribed  for  the  apportionment 
or  the  assessment  made  under  it  is  so  grossly  and  palpably  unjust 
and  oppressive  as  to  give  demonstration  that  the  proper  authority  had 
never  determined  the  case  on  the  principle  of  taxation,**  or  where 
under  pretense  of  apportionment,  a  work  of  general  benefit  has  been 
treated  as  one  of  merely  local  consequence,  and  the  cost  imposed  on 
some  local  community  in  disregard  of  the  general  rules  which  con- 
trol legislation  in  matters  of  taxation.**  The  property  owner  is  pro- 
tected from  arbitrary  exactions,  in  such  cases,  by  the  rule  that  a 
municipal  ordinance,  to  be  valid,  must  be  reasonable,  and  if  it  is 
unreasonable,  unjust,  and  oppressive  the  courts  will  hold  it  void.** 
It  requires,  however,  a  clear  and  strong  case  to  justify  a  court  in  nulli- 
fying a  statute  or  a  municipal  ordinance  for  a  local  improvement  and 
special  taxation  to  pay  for  it,  upon  the  ground  that  it  is  unfair, 
unjust,  and  unreasonable.** 

59.  Validity  of  Assessment  in  Excess  of  Benefits. — Under  the 
thepry  that  the  right  to  impose  special  assessments  is  based  upon  a 
presumed  equivalent,  while  it  by  no  means  follows  that  there  must 
be  in  fact  such  full  equivalent  in  every  instance,  or  that  its  absence 
will  render  the  assessment  void,'*  it  has  frequently  been  held  that  an 
assessment  against  private  property  to  meet  the  cost  of  a  public 
improvement  is  invalid  when  in  substantial  excess  of  the  special 

9.  Speer  v.  Athens,  85  Ga.  49,  11  12.  Job  v.  Alton,  189  III.  256,  59 

S.  E.  802,  9  L.K.A.  402;  In  re  Albany  N.  E.  622,  82  A.  S.  R.  448 

St     11  Wend.   (N.  Y.)  149,  25  Am.  IS.  Chicago  v.  Wilson,  195  lU.  19, 

Dec.  618;  Oregon,  etc.,  R.  Co.  v.  Port-  62"  N.  E.  843,  57  L.R.A.  127;  Kmg 

land,   25  Ore    229,   35  Pac.  452,  22  v.  Portland,  38  Ore.  402,  63  Pac.  2. 

LRA    713;    King   v.    Portland,    38  55  L.R.A.  812. 

5re:  402    63  Pac.  2,  55  L.R.A.  812.  Note:  28  L.R.A.(N.S.)    1156 

Note-  28  LR.A.(N.S.)   1155,  1176.  14.  Heman  Constr.  Co.  v.  Wabash 

W   Oregon,  etc  .R.  Co.  v.  Portland,  R.  Co.,  206  Mo.  172,  104  S    W.  67 

25  Orrlo,  35  Pac.  452,  22  L.R.A.  121  A.  S.  R.  649,  12  Ann.  Cab.  630. 

^3               '  12  L.E.A.(N.8.)   112;  Northern  Pac. 

li.  Job  V.  Alton,  189  lU.  256,  59  R.  Co.  v.  Seattle   46  Wwh    674   91 

N   E   622,  82  A.  S.  R.  448;  Oregon,  Pac.  244,  123  A.  S.  R.  9o5,  12  L.R.A. 

etc.,  B.  Co.  y.  Portland,  25  Ore.  229,  (NS.)  121. 

35  Pac  452,  22L.R.A.  713.  Note:  28  L.B.A.(N.S.)  1128,  1177. 
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benefits  derived  by  the  property,"  and  is,  as  to  such  excess,  a  taking 
of  private  property  for  public  use  without  just  compensation.**  In 
the  constitutions  of  some  states  it  is  provided  that  the  amount  assessed 
shall  not  exceed  the  increased  value  of  such  property  by  reason  of 
the  special  benefits  derived  from  such  improvements.*'  In  so  far 
as  a  local  improvement  exceeds  in  cost  the  si}ecial  benefits  it  confers 
it  has  been  declared  in  a  number  of  cases  that  the  excess  is  a  benefit  to 
the  municipality  at  large,  and  must  be  borne  by  the  general  treasury.** 
The  question  of  the  excessiveness  of  a  special  assessment  for  benefits 
resulting  from  a  public  street  improvement  is  one  of  fact.**  In 
jurisdictions  where  the  theory  of  benefits  is  rejected,**  the  legisla- 
ture is  not  limited  in  assessing  the  cost  of  a  local  improvement  upon 
property  adjacent  thereto  to  the  actual  increase  in  the  value  of  the 
property  assessed  resulting  from  such  improvement.* 

16.  Norwood  ▼.   Baker,   172  U.   S.  v.  Decker,  58  Wis.  461,  17  N.  W.  389, 

269,  19  S.  Ct.  187,  43  U.  8.  (L.  ed.)  46  Am.  Eep.  637. 

443;  Loeb  v.  Columbia  Tp.,  179  U.  S.  Notes:  47  A.  S.  R.  612;  14  L.R.A. 

472,  21  S.  Ct  174,  45  U.  S.  (L.  cd.)  755;  68  LRJi.  363;  28  LR.A.(N.S.) 

280;   Wight  v.  Davidson,  181  U.  S.  1172,   1173;    Ann.    Caa.   1915D    384. 

371,  21  S.  Ct.  616,  45  U.  S.  (L.  ed.)  And  see  infra,  par.  64. 

900;  Gardiner  v.  Bluff  ton,  173  Lid.  16.  Norwood  v.  Baker,  172  U.  S. 

454,  89  N.  E.  853,  90  N.  E.  898,  Ann.  269,  19  S.  Ct.  187,  .43  U.  S.  (L,  ed.) 

Cas.  1912A  713;  Iowa  Pipe,  etc.,  Co.  443;  Sears  v.  Boston,  173  Mass.  71, 

V.  Callanan,  125  la.  358,  101  N.  W.  53  N.  E.  138,  43  L.R.A.  834;  State  v. 

141,  106  A.  S.  R.  311,  3  Ann.  Cas,  7,  Ely,  129  Minn.  40,  151  N.  W.  545, 

67  L.R.A.  408;  Mittman  v.   Fanner,  Ann.  Cas,  1916B  189;  Tide  Water  Co. 

162  la.  364,  142  N.  W.  991,  Ann.  Cos.  v.  Coster,  18  N.  J.  Eq.  518,  90  Am. 

1915C  1;  Weed  v.  Boston,  172  Mass.  Dec.  634;  Walsh  v.  Barron,  61  Ohio 

28,   51   N.   E.   204,   42   L.R.A.   642;  St.  15,  55  N.  E.  164,  76  A.   S.  R. 

Sears  v.  Boston,  173  Mass.  71,  53  N.  354. 

E.  138,  43  L.B.A.  834;  Dexter  v.  Bos-  17.  Inge  v.  Board  of  Public  Works, 

ton,  176  Mass.  247,  57  N.  E.  379,  79  135  Ala.  187,  33  So.  678,  93  A.  S.  R. 

A.  S.  R.  306;  Corcoran  v.  Cambridge,  20. 

199  Mass.  5,  85  N.  E.  155,  18  L.R.A.  18.  Adams  v.  Shelbyville,  154  Ind. 

(N.S.)    187;    Power   v.    Helena,    43  467,  57  N.  E.  114,  77  A.  S.  R.  484, 

Mont.  336,  116  Pac.  415,  36  L.R.A.  49  L.R.A.  797;  Walsh  v.  Barron,  61 

{N.S.)   39;  Agens  v.  Newark,  37  N.  Ohio  St.  15,  55  N.  E.  164,  76  A.  S.  R. 

J.  L.  415,  18  Am.  Rep.  729;  Coster  v.  354  and  note;  Donnelly  v.  Decker,  58 

Tide  Water  Co.,  18  N.  J,  Eq.  518,  90  Wis.  461,  17  N.  W.  389,  46  Am.  Rep. 

Am.  Dec.  634;  Walsh  v.  Barron,  61  637. 

Ohio  St.  15,  55  N.  E.  164,  76  A.  S.  R.  Note:     28  LR.A.(NJS.)    1173. 

354  and  note;  Wilkins  v.  Hillman,  45  19.  English  v.   Arizona,  214  U.   8. 

Okla.    451,    145    Pac.    1111,    L.R.A.  359,  29  S.  Ct.  658,  53  U.  S.  (L.  ed.) 

1915D  249;  King  v.  Portland,  38  Ore.  1030;  Briscoe  v.  Rudolph,  221  U.  8. 

402,    63    Pac.    2,    55    L.R.A.    812;  547,  31  S.  Ct.  679,  55  U.  S.  (L.  ed.) 

Huteheson  v.  Storrie,  92  Tex.  685,  51  848. 

S,  W.  848,  71  A.  S.  R.  884,  45  L.R.A.  20.  See  sopra,  par.  L 

289;  In  re  Sixth  Ave.  West,  59  Wash.  1.  Rolph  v.  Fargo,  7  N.  D.  640,  76 

41,  109  Pac.  1052,  Ann.  Cas.  1912A  N.  W.  242,  42  L.R.A.  646;  Webster 

1047;  Malette  v.  Spokane,  77  Wash.  v.  Fai^o,  9  N.  D.  208,  82  N.  W.  732, 

205,  137  Pac.  496,  Ann.  Cas.  1915D  66  L.R.A.  156. 

225,  51  L.R.A.(N.S.)   686;  Donnelly  Note:  28  L.R.A.(N.S.)   1136.    " 
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60.  Present  Use  of  Property  as  Test  of  Benefits. — It  has  frequently 
been  stated  as  the  rule  that  in  determining  whether  an  improvement 
does,  or  does  not,  benefit  property  within  the  assessment  district,  the 
land  should  be  considered  simply  in  its  general  relations  and  apart 
from  its  particular  use  at  the  time ;  and  an  assessment,  otherwise  legal, 
is  not  void  because  the  lot  is  not  benefited  by  the  improvement  owing 
to  its  present  particular  use.  The  benefit  is  presumed  to  inure  not  to 
the  present  use,  but  to  the  property  itself.'  Thus  it  has  been  decided 
that  the  fact  that  the  property  is  occupied  by  a  railroad  track,  or  that 
it  is  used  for  a  cemetery,  or  for  purposes  of  religious  worship,  or  is 
set  apart  to  charitable  or  educational  purposes,  will  not  exempt  it  from 
assessment  unless  the  statute  so  provides.*  So  vacant  or  unimproved 
lots  have  been  declared  not  to  be  immune  from  special  sewer  assess- 
ments, the  benefit  of  the  sewer  being  to  the  realty  itself  and  not  to  the 
buildings  or  improvements  thereon.*  Other  courts,  however,  have  held 
that  to  render  an  assessment  legal  it  must  appear  that  the  benefit  is 
direct  and  immediate,  and  not  contingent,  and  that  unless  there 
is  a  benefit  to  the  property  as  used  at  the  time  of  the  assessment  no 
assessment  can  be  levied.'  It  has  also  been  held  that  benefit  by 
reason  of  which  a  special  assessment  is  authorized  to  be  imposed 
must  be  understood  to  be  a  pecuniary  benefit  resulting  from  the 
increased  market  value  of  the  land  and  that  if  the  use  of  the  land 
imposed  by  law  is  such  that  it  can  have  no  market  value  an  assess- 
ment cannot  be  levied.* 

Apportionment  According  to  Frontage 

61.  In  General. — ^While  the  rule  adopted  in  many  jurisdictions  of 
apportioning  assessments  for  local  improvements  according  to  front- 
age, and  usually  termed  the  front  foot  rule,  is  really  a  labor  saving 
device  of  assessors,  and  does  not  express  a  principle  of  taxation,  but 
merely  a  convenient  method  of  imposing  a  tax,'  it  furnishes  not 
infrequently  as  fair  an  expression  of  the  proportionate  benefits 
received  from  a  local  improvement  as  any  other  process.*    It  has  one 

.   2.  Louisville,  etc.,  R.  Co.  v.  Barber  L.R.A.(N.S.)   936;  Ann.  Cas.  1916E 

Asphalt  Paving  Co.,  197  U.  S.  430,  580. 

26  S.  Ct.  466,  49  U.  S.  (L.  ed.)  819;       3.  Note:    16   Eng.    Rul.    Cas.   487. 
In  re  Madera  Irrigation  Dist.,  92  Cal.  And  see  supra,  par.  33,  34,  37,  38. 
296,  28  Pae.  272,  675,  27  A.  S.  R.       4.  Note:  Ann.    Cas.    1915D    386. 
106,  14  L.R.A.  755;  Georgia  R.,  etc.,       5.  Hartford  v.  West  Middle  Diat., 
Co.  V.  Decatur,  137  Ga.  537,  73  S.  E.  45  Conn.  462,  29  Am.  Rep.  687. 
830,  40  LR.A.(N.S.)    935;   State  v.       6.  Mt.   Auburn   Cemetery   v.   Cam- 
Newark,  35  N.  J.  L  157,  10  Am.  Rep.  bridge,  150   Mass.   12,  22  N.  E.  66, 
223:  Northern  Pac.  R.  Co,  v.  Seattle,  4  L.RA.  836. 
46  Wash.  674,  91  Pac.  244.  123  A.  S.       7,  Note:  28  L.R.A.(N.S.)  1178. 
R.  955, 12  L.R.A.(N.S.)  121.  8.  Davis  v.  Litchfield,  145  III.  313, 
Notes:  28   L.R.A.(N.S.)    1177;   40  33  N.  E.  888,  21  LR.A.  563;  Thomas 
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decided  merit  which,  perhaps,  no  other  rule  would  have,  arid  that  is 
that  every  property  owner  is  required  to  pay  only  according  to  the 
extent  of  his  possessions,  and  all  are  on  a  basis  of  equality.*  The 
foot  frontage  rule  is  the  imposition  of  a  tax  without  any  reference 
to  actual  benefits  conferred  upon  such  land,  and  as  a  mode  of  assess- 
ment it  is  purely  arbitrary,**  but  it  is  not  invariably  and  inevitably 
inconsistent  with  an  assessment  according  to  benefits;  it  may  or  may 
not  be  so  in  varying  circumstances.  If  benefits  are  fairly  measured 
by  frontage,  if  the  assessment  is  not  unjust,  unequal,  or  unreason- 
able, thfe  fact  that  in  the  given  case  the  front  foot  rule  was  employed 
in  making  it  affords  no  ground  for  vacating  the  assessment." 

62.  Validity  of  Rule  Generally. — It  is  generally  held  that  the  prin- 
ciple of  distributing  the  cost  of  a  local  improvement,  or  a  part  of  it, 
upon  property  located  on-  the  street  where  the  improvement  is  made, 
according  to  the  frontage  of  the  lots,  or  upon  the  basis  of  a  specified 
sum  per  linear  foot  regardless  of  the  actual  benefit  received  by  each 
lot,  is  in  the  absence  of  constitutional  restrictions  within  the  power 
and  discretion  of  the  legislature  to  adopt,**  and  does  not  contravene 
the  constitutional  prohibition  against  the  taking  of  private  property 
without  due  process  of  law.**    Kor  does  the  front  foot  rule  violate  a 

V.  Gain,  35  Mich.  155,  24  Am.  Rep.  118  N.  W.  182,  28  LR.A.(N.S.)  1124 

535;   State  v.  Robert  P.   Lewis  Co.,  and  note. 

72>Iinn.  87,  75  N.  W.  108,  42  L.R.A.  Note:  28  L.RJ..(N.S.)    1162. 

639;  People  v.  Pitt,  169  N.  Y.  521,  18.  Mattingly  v.  District  of  Colum- 

62  N.  E.  662,  58  L.R.A.  372;  Raleigh  bia,  97  U.  S.  687,  24  U.  S.  (L.  ed.) 

V.  Peace,  110  N.  C.  32,  14  S.  E.  521,  1098;  Bauman  v.  Ross,  167  U.  S.  5i8. 

17  LR.A.  330;  Rolph  v.  Fai^o,  7  N,  17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270; 

D.  640,  76  N.  W.  242,  42  L.R.A.  646;  Parsons  v.  District  of  Columbia,  170 

L»  re  Washington  Ave.,  69  Pa.  St.  352,  U.  S.  45,  18  S.  Ct.  521,  42  U.  S.  (L. 

8  Am.  Rep.  255.  ed.)   943;  French  v.  Barber  Asphalt 

Note:  28  L.R.A.(N.S.)  1178  et  seq.  Paving  Co.,  181  U.  S.  324,  21  S.  Ct. 

9.  People  ▼.  Pitt,  169  N.  Y.  521,  62  625,  45  U.  S.  (L  ed.)  879;  Wight  v. 
N.  E.  662,  58  LR.A.  372.  Davidson,  181  U.  S.  371,  21  S.  Ct. 

10.  Note:  28  L.R.A.(N.S.)    1178.       616,  45  U.  S.  (L.  ed.)  900;  Tonawanda 

11.  English  V.  Arizona,  214  U.  S.  t.  Lyon,  181  U.  S.  389,  21  S.  Ct. 
359,  29  S.  Ct.  658,  53  U.  S.  (L.  ed.)  609,  45  U.  S.  (L  ed.)  908;  Webster 
1030;  Davis  v.  Litchfield,  145  111.  313.  v.  Fargo,  181  U.  S.  394,  21  S.  Ct. 
33  N.  E.  888,  21  LR.A.  563;  Raleigh  623,  645,  45  U.  S.  (L  ed.)  912;  Ca-ss 
v.  Peace,  110  N.  C.  32, 14  S.  E.  521, 17  Farm  Co.  v.  Detroit,  181  U.  S.  306, 
LB.A.  330;  Schroder  v.  Overriian,  61  21  S.  Ct.  644,  645,  45  U.  S.  (L.  ed.) 
Ohio  St.  1,  55  N.  E.  158,  47  LB.A.  914;  Detroit  v.  Parker,  181  U.  S.  399, 
156;  Hayes  v.  Doue'as  County,  92  21  S.  Ct.  624,  645,  45  U.  S.  (L  ed.) 
Wis.  429,  65  N.  W.  482,  53  A.  S.  B.  917;  Shumate  v.  Heman,  181  U.  S. 
926,  31  LB. A.  213.  402,  21  S.  Ct.  645,  45  U.  S.  (L.  ed.) 

Note:  28  L.E.A.(N.S.)  1182,  1186.  922;  Wormlev  v.  District  of  Columbia, 
And  see  infra,  par.  62.  181  U.  S.  402,  21  S.  Ct.  609,  45  U. 

12.  People  V.  Pitt,  169  N.  Y.  521,  S.  (L  ed.)  921;  Farrell  v.  West 
62  N.  E.  662,  58  L.R.A.  372:  Chicago,  Chicago  Park  Com'rs,  181  U.  S.  404, 
etc.,  B.  Co.  V.  Janesville,  137  Wis.  7,  21  S.  Ct.  609,  645,  45  U.  S.  (L  ed.) 
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constitutional  provision  requiring  uniformity  of  assessments  upon  the 
same  class  of  subjects.**  So,  according  to  the  weight  of  authority 
when  the  legislature,  in  a  statute  empowering  a  municipality  to  assess 
the  cost  of  a  street  improvement  upon  abutting  property,  does  not 
prescribe  any  rule  for  estimating  the  cost  of  making  the  improve- 
ment or  of  apportioning  it,  but  leavea  both  to  the  judgment  and 
discretion  of  the  municipal  authorities,  an  assessment  by  the  front 
foot  is  valid  and  constitutional.*'    Some  courts,  however,  have  taken 

924;  King  v.  Portland,  184  U.  S.  61,  173  Mass.  71,  53  N.  E.  138,  43  L.R.A. 

22  S.  Ct.  290,  46  U.  S.  (L,  ed.)  431;  834;  Hoyt  v.  East  Saginaw,  19  Mich. 
Voight  V.  Detroit,  184  U.  S.  115,  22  39,  2  Am.  Rep.  76;  Thomas  v.  Gain, 
S.  Ct  337,  46  U.  S.  (L.  ed.)  459;  35  Mich.  155,  24  Am.  Rep.  535;  State 
Goodrich  v.  Detroit,  184  U.  S.  432,  22  v.  Ely,  129  Minn.  40,  151  N.  W.  545, 
S.  Ct.  397,  46  U.  S.  (L.  ed.)  627;  Ann.  Cas.  1916B  189;  Barber  Asphalt 
Chadwick  v.  KeUey,  187  U.  S.  540,  23  Paving  Co.  v.  French,  158  Mo.  534, 
S.  Ct.  175,  47  U.  S.  (L.  ed.)  293;  58  S.  W.  934,  54  L.R.A.  492;  Heman 
Schaefer  v.  Werling,  188  U.  S.  516,  Constr.  Co.  v.  Wabash  R.  Co.,  206  Mo. 

23  S.  Ct.  449,  47  U.  S.  (L.  ed.)  172,  104  S.  W.  67,  121  A.  S.  R.  649, 
570;  Schulte  v.  Heman,  189  U.  S.  12  Ann.  Cas,  630,  12  L.RA.(N.S.) 
507,  23  S.  Ct.  852,  47  U.  S.  (L.  ed.)   112;  State  v.  Dodge  County,  8  Neb. 

,922;  Seattle  v.Kelleher,  195  TJ.  S.  351,  124,  30,  Am.  Rep.  819;  Roswell  v. 
25  S.  Ct.  44,  49  U.  S.  (L  ed.)  232;  Bateman,  20  N.  M.  77,  146  Pac.  950, 
Cleveland,  etc.,  R.  Co.  v.  Porter,  210  Ann.  Cas.  1918D  426  and  note,  L.R.A. 
U.  S.  177,  28  S.  Ct.  647,  52  U.  S.  (L.  1917D  365;  People  v.  Pitt,  169  N.  Y. 
ed.)  1012;  Wagner  v.  Leser,  239  U.  S.  521,  62  N.  E.  662,  58  L.R.A.  372; 
207,  36  S.  Ct.  66,  60  U.  S.  (L.  ed.)  Raleigh  v.  Peace,  110  N.  C.  32,  14 
230;  Houck  v.  Little  River  Drainage  S.  E.  521,  17  L.RJ^.  330  and  note; 
Dist.,  239  U.  S.  254,  36  S.  Ct.  58,  60  Rolpb  v.  Fargo,  7  N.  D.  640,  76  N. 
U.  S.  (L.  ed.)  266;  Gast  Realty,  etc.,  W.  242,  42  L.R.A.  646;  Webster  v. 
Co.  v.  Schneider  Granite  Co.,  240  U.  S.  Fargo,  9  N.  D.  208,  82  N.  W.  732, 
55,  36  S.  Ct.  254,  60  U.  S.  (L.  ed.)  56  L.R.A.  156;  Schenley  v.  Com.,  36 
">23 ;  Burnett  v.  Sacramento,  12  Cal.  Pa.  St.  29,  78  Am.  Dec.  359 ;  Hammett 
76,  73  Am.  Dec.  518;  Denver  v.  v.  Philadelphia,  65  Pa.  St.  146,  3 
Knowles,  17  Colo.  204,  30  Pac.  1041,  Am.  Rep.  615;  Whittaker  v.  Dead- 
17  L.R.A.  135;  Speer  v.  Athens,  85  wood,  23  S.  D.  538,  122  N.  W.  590, 
Ga.  49,  11  S.  E.  802,  9  L.R.A.  402;  139  A.  S.  R.  1076;  Arnold  v.  Knox- 
Georgia  R.,  etc.,  Co.  v.  Decatur,  137  ville,  115  Tenn.  195,  90  S.  W.  469. 
Ga.  537,  73  S.  E.  830,  40  LR.A.(N.S.)  3  L.R.A.(N.S.)  837,  5  Ann.  Cas.  881 
935;  Craw  v.  Tolono,  96  111.  255,  36   overruling    Taylor    v.     Chandler.    9 

:i\?„?®&„Ho'vT^^*^„»  hi^J^^.'  Heisk.  (Tenn.) "349,  24  Am.  Rep.  308; 
145  HI.  313,  33  N.  E.  888,  21  LR.A.   Noithern  Pac    R  •  Co    v    Seattle    46 

'^^loi^Kl-  f '*l"'  I^^aYI-  ^^'  ^^  ^-  Wash.  674.  91  Pac.  244,  123  A.  S.  B- 

E.  622,  82  A    S-/;,^^?'  ^^Wr  ^^5.  12  L.R.A.(N.S.)  121;  Heiivner  v. 

Daussm^,  114  Ind  429, 16  NE  826,  j,,^.       gg  ^  ^     255.  71  S.  E.  184, 

D  A.  S.  B.  637;  Adams  v.  ShelbyviUe,  .          L        imo*    p-q        1        *      co 

154  Ind.  467,  57  N.  E.  114,  77  A.  S.  ^nn.   Cas    1913A   (i:.3   and   note.  52 

R.  484,  49  L.R.A.  797;  LouisviUe  v.  ^•^•^•^^f  '  «  r-?-i    pi  t  n  a    ^- 

Bitzer,  115  Kv.  359,  73  S.  W.  1115,  „/^*l^\  °i;-?\^-,^' V  ^  ^.R.A  5o; 

61  L.R.A.  434;  Owenboro  v.  Sweeny,  28  LR.A.{N.S.)   1141  et  seq.,  1160; 

129  Ky.  607,  111  S.  W.  364, 130  A.  S.  L.R.A.1917D  372. 

U.  477,  18  L.R.A.(N.S.)  181;  Lyon  v.  14.  Note:  L.R.A.1917D  375. 

Hyattsville,  125  Md.  306,  93  Atl.  919,  15.  Anderson  v.  Ocala,  67  Fia.  204, 

Ann.  Ca8.1916E  765;  Sears  V.Boston,  64    So,    775,   52   L.R.A.(N.S.)    287; 
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the  view  that  a  statute  or  an  ordinance  which  authorizes  an  assess- 
ment levied  by  the  front  foot  on  property  adjacent  to  improve- 
ments made,  instead  of  according  to  benefits  derived  from  the  improve- 
ments, contravenes  the  constitutional  prohibition  against  the  taking 
of  private  property  without  due  process  of  law.**  And  the  language 
of  the  constitutions  in  &  few  states,  restraining  the  power  of 
eminent  domain,  is  different  from  the  prevailing  and  conventional 
verbiage  employed  elsewhere,  and  is  such  that  the  courts  of  those 
states  have  held  it  to  impose  limits  upon  the  power  to  assess  property 
for  local  improvements.  Thus  it  has  been  decided  that  a  statute 
.authorizing  a  municipality  to  improve  the  public  streets  at  the  cost 
of  the  owners  of  abutting  property,  in  proportion  to  frontage,  and 
without  regard  to  special  benefits  conferred,  violates  constitutional 
provisions  against  taking,  damaging,  or  destroying  property  for  the 
public  use  without  the  consent  of  its  owner  and  without  adequate 
compensation,  and  against  the  destruction  of  property  except  by  the 
due  course  of  the  law  of  the  land.*'  It  is  fundamental  that  the  assess- 
ment of  benefits  shall  be  made  by  the  rule  of  apportionment  prescribed 
by  law;  and  where  the  rule  of  actual  benefita  is  the  rule  prescribed, 
such  benefita  can  be  assessed  only  upon  an  actual  view  of  all  the 
property  in  the  assessment  district,  and  an  impartial  comparison 
and  estimation  of  the  benefits  actually  accruing  to  each  parcel  from 
the  improvement;  and  it  must  be  made  to  appear  affirmatively  that 
the  assessment  has  been  made  in  substantial  compliance  with  the 
authority  given.  So  when  it  is  required  that  the  assessment  shall  be 
•  according  to  benefits  accruing  to  each  parcel,  an  assessment  by  the 
frontage  rule  does  not  show  affirmatively  a  compliance  with  the 
statute.  While  such  an  assessment  is  not  necessarily  erroneous,  it  is 
presumed  to  be  so,  unless  the  return  shows  that  the  board  has  con- 
aidered  that  matter  and  finds  that  the  benefita  are  in  the  propor- 
tion of  the  frontage  of  each  parcel.**     But  if  as.«essing  officers,  in 

Davis  V.  Litchfield,   145  111.  313,   33       17.  Adams   County  v.   Quincy,  130 

N.  E.  888,  21  L.R.A.  563.  111.  566,  22  N.  E.  624,  6  L.R.A.  155; 

Notes:  28  L.R.A.(N.S.)  1166,1167;  llutchesou    v.    Storrie,   92    Tex.    685, 

L.R.A.1917D  376.  51  S.  W.  848,  71  A.  S.  E.  884,  45 

16.  State  V.  Robert  P.  Lewis   Co.,  L.R.A.  289. 
82  Minn.  390,  85  N.  W.  207,  86  N.       Note:  28  L.R.A.(N.S.)    1144. 
W.  611,  53  L.R.A,  421;  New  Brans-       18.  Martin  v.  District  of  Columbia, 

wiik  Rubber  Co.  v.  New  Brunswick  205  U.  S.  135,  27  S.  Ct.  440,  51  U. 

St.,  etc.,  Com'rs,  38  N.  J.  L.  190,  20  S.  (L.  ed.)  743;  Thomas  v.  Gain,  35 

Am.  Rep.  380;  Doughten  v.  Camden,  Mich.  155,  24  Am.  Rep.  535;   State 

72  N.   J.   L.   451,   63  AU.  170,  HI  v.   Street,   etc.,  Com'rs,  38  N.   J.  L. 

A.   S.   R.  680,  5   Ann.   Cas.   902,   3  190,  20  Am.  Rep.  380;  Hutcheson  v. 

L.R.A.(N.S.)  817;  Taylor  v.  Chandler,  Storrie,  92  Tex.  685,  51  S.  W.  848, 

9  Heist   (Tenn.)  349,  24  Am.  Rep.  71   A.   8.   R.   884,  45  L.R.A.   289; 

308.  Violett  v.  Alexandria,  92  Va.  561,  23 

Notes:  28  L.R.A. (N.S.)  1194;  Ann.  S.  E.  909,  53  A.  S.  R.  825,  31  L.R.A. 

Cas.  1913A  661.  382;  Hayes  v.  Douglas,  92  Wis.  429,  65 

147 


Digitized  by 


Google 


§33  SPECIAL  OB  LOCAL  ASSESSMENTS  25  B.  C.  L. 

apportioDing  the  cost  of  a  local  improvement,  visit  the  locality  of 
it,  examine  the  assessed  property,  and  ascertain  the  value  and  extent 
of  the  benefit  conferred  upon  such  property,  and  really,  make  such 
benefit  the  basis  of  the  assessment,  the  validity  of  such  assessment 
is  unaffected  by  the  circumstance  that  it  was  worked  out  by  the 
front  foot  rule.**  Although  a  statute  providing  arbitrarily  for  assess- 
ments of  the  cost  of  public  improvements  upon  abutting  property  by 
the  front  foot  rule  may  be  unconstitutional,  nevertheless,  one  that 
provides  for  a  prima  facie  application  only  of  such  rule,  subject  to  a 
review  and  alteration  of  the  assessment  by  local  officials  upon  the 
basis  of  special  benefits  to  accrue  from  the  improvement  to  the  assessed 
property,  and  by  which  it  is  the  duty  of  the  local  authorities  to  adjust 
assessments  to  correspond  to  such  special  benefits,  is  a  valid  exercise 
of  the  legislative  power.*' 

63.  Decision  in  Norwood  v.  Baker  Stated  and  Explained. — Perhaps 
no  decision  emanating  from  the  United  States  supreme  court  for 
many  years  has  been  so  sweeping  and  at  the  same  time  so  imper- 
fectly understood  and  applied  as  that  rendered  in  the  case  of  Norwood 
V.  Baker.*  The  facts  of  this  case  were  that  the  necessary  land  for  a 
street  was  taken  and  the  entire  value  of  the  land  and  the  expenses 
of  the  construction  of  the  street,  together  with  the  legal  expense 
involved,  were  assessed  arbitrarily  by  the  front  foot  rule  on  the 
remaining  land,  without  any  determination  of  benefits  by  the  legis- 
lature or  otherwise,  or  an  opportunity  for  a  hearing.  Prior  to  that 
decision  the  trend  of  decisions  in  this  country  was  in  support  of  the 
theory  that  the  legislative  power  in  respect  to  special  assessments  was , 
practically  unlimited,  and  that  when  it  determined  what  land  was 
benefited  aiid  fixed  the  amount  of  the  tax  and  the  mode  of  apportion- 
ment, the  property  owner  was  not  entitled  to  a  hearing  on  the  ques- 
tion of  benefits,  and  that  the  courts  would  not  review  the  legislative 
determination.'  The  language  used  in  that  case  was  so  broad,  how- 
ever, that  many  courts,  applying  what  they  conceived  to  be  the  true 
rule  therein  announced,  held  that  a  property  owner  had  the  right  in 
every  case  to  a  hearing  on  the  question  of  benefits,  and  that  an  arbi- 
trary assessment  according  to  the  front  foot  rule,  without  such  a 

N.  W.  482,  53  A.  S.  R.  926,  31  L.R.A.  20.  Hibben  v.  Smith,  191  U.  S.  310, 

213;  Kersten  v.  Milwaukee,  106  Wis.  24  S.  Ct.  88,  48  U.  S.  (L.  ed.)  195; 

200,  81  N.  W.  948,  1103,  48  L.R.A.  Adams  v.   ShelbyviUe,  154  Ind.  467, 

851;  Chicago,  etc.,  R.  Co.  v.  Janes-  57  N.  E.  114,  77  A.  S.  R.  484,  49 

ville,  137  Wis.  7,  118  N.  W.  182,  28  L.R.A.  797. 

L.R.A.(N.S.)  1124  and  note.  Note:  28  L.R.A. (N.S.)  1202. 

Notes:  8   L.R.A.    372;    28    L.R.A.  1.  Norwood  v.  Baker,  172  U.  S.  269, 

(N.S.)  1165,  1193.  19  S.  Ct.  187,  43  U.  S.  (L.  ed.)  443: 

19.  English  v.   Arizona,  214  U.   S.  2.  State   v.   Robert   P.   Lewis    Co., 

359,  29  S.  Ct  658,  53  U.  S.  (L.  ed.)  82  Minn.  390,  85  N.  W,  207,  86  K. 

1030.  W.  611,  53  L.R.A.  421. 

Note:  28  L.R.A.(N.S.)  1190. 
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hearing,  was  invalid  in  all  cases;  •  and  that  the  frontage  rule  was  con- 
stitutional only  when  it  was  used  as  a  rule  of  apportionment  of  benefite 
after  there  had  been  a  proper  finding  that  the  property  assessed  had 
been  benefited  to  the  amount  to  be  assossed  against  it.*  Other  courts 
professed  to  see  in  it  only  a  decision  addressed  to  circumstances  of 
peculiar  hardship,  and  nothing  forming  an  impediment  to  the  exer- 
cise by  the  state  of  the  power  to  impose  upon  property  a  charge  for  its 
improvement  estimated  upon  its  frontage  and  not  proportioned  to, 
and  often  in  excess  of,  the  total  benefits  conferred.*  And  still  others 
held  it  to  be  a  decision  construing  a  particular  statute  and  that  it 
should  be  strictly  confined  to  the  peculiar  facts  of  the  case.*  In  a 
series  of  decisions  made  by  the  United  States  supreme  court,  Nor- 
wood V.  Baker  was  explained  and  limited,  and  it  was  held  that  it 
did  not  establish  the  principle  that  the  cost  of  a  local  improvement 
cannot  be  assessed  against  abutting  property  according  to  frontage, 
unless  the  law  under  which  the  improvement  is  made  provides  for 
a  preliminary  hearing  as  to  the  benefits  to  be  derived  by  the  property 
to  be  assessed,  but  that  the  acts  in  that  case  amounted  to  an  abuse  of 
law,  and  confiscation  rather  than  a  valid  exercise  of  the  taxing  power.' 
And  in  later  decisions  it  was  held  that  taking  the  decisions  in  the 
supreme  court  together,  it  results  that  the  legislature  of  a  state 
may  determine  the  amount  to  be  assessed  for  a  given  improvement, 
and  designate  the  lands  and  property  benefited  thereby,  upon  which 
the  assessment  is  to  be  made,  without  first  giving  an  opportunity  to 
the  owners  of  the  property  to  be  assessed  to  be  heard  upon  the  amount 
of  the  assessment  or  the  extent  of  the  benefit  conferred,'  and  that  it  is 
within  the  power  of  the  legislature  of  the  state  to  create  special  taxing 
districts,  and  to  charge  the  cost  of  a  local  improvement,  in  whole  or 
in  part,  upon  the  property  in  said  districts,  either  according  to  the 
valuation  or  superficial  area  or  frontage,  and  that  it  was  not  the  inten- 
tion of  the  supreme  court  in  Norwood  v.  Baker  to  hold  otherwise.* 
These  later  decisions,  however,  recognize  the  fact  that  there  may  be 

S.  Dexter  v.  Boston,  176  Mass.  247,  58  S.  W.  934,  54.L.B.A.  492. 

57  N.  E.  379,  79  A.  S.  B.  306;  Wilkina  Note:  82  A.  S.  E.  457. 

V.  Hillman,   45   Okla.  451,  145  Pac.  6.  WebPter  v.  Fargro,  9  N.  D.  208. 

1111,  L.R.A.1915D  249;  Hutcheson  v.  82    N.    W.    732,    56    L.R.A.     156; 

Storrie,  92  Tex.  685.  51  S.  W.  848,  Schroder  v.  Overman,  61  Ohio  St.  1, 

71  A.  S.  B.  884,  45  L.R.A.  289.    See  55  N.  E.  158,  47  L.R.A.  156. 

also  Iowa  Pipe,  etc.,  Co.  v.  Callanan,  7.  French  v.  Barber  Asphalt  Paving 

125  la.  358,  101  N.  W.  141, 106  A.  S.  Co.,  181  U.  S.  324,  21  S.  Ct.  625,  45 

R.   311,   3   Ann.   Cas.   7,   67   L.B.A.  U.   S.    (L.   ed.)    879;    Tonawanda   v. 

408.  Lyon,  181  U.  S.  389,  21  S.  Ct.  609, 

4.  Note:  42  L.R.A.  636.  45  U.  S.  (L.  ed.)  908. 

5.  Job  V.  Alton,  189  111.  256,  59  8.  Wagner  v.  Leser,  239  U.  S.  207, 
N.  E.  622,  82  A.  S.  R.  448;  Adams  v.  36  S.  Ct.  66,  60  U.  S.  (L.  ed.)  230. 
Shelbyville,  154  Ind.  467,  77  A.  S.  R.  9.  Webster  v.  Fargo,  181  U.  S.  394, 
484,  49  L.R.A.  797;  Barber  Asphalt  21  S.  Ct.  623,  645,  45  U.  S.  (L.  ed.) 
Paving  Co.  ▼,  French,  158  Mo.  534,  912. 
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cases  of  such  flagrant  abuse  of  legislative  power  as  would  warrant 
the  intervention  of  a  court  of  equity  to  protect  the  constitutional  rights 
of  landowners  because  of  arbitrary  and  wholly  unwarranted  legis- 
lative action.*** 

64.  Imposition  of  Liability  in  Substantial  Excess  of  Benefits  as 
Invalidating  Assessment. — Even  in  jurisdictions  where  full  effect  is 
given  in  all  ordinary  cases  to  the  legislative  determination  that  an 
assessment  by  the  front  foot  is  as  nearly  proportional  and  equal  as 
is  reasonably  practicable,  it  has  been  held  that  if  it  appears  that  an 
assessment  made  in  that  way  will  impose  upon  any  property  a  lia- 
bility substantially  in  excess  of  the  special  benefits  conferred,  such 
an  assessment  cannot  lawfully  be  made.**  Thus  it  has  been  decided 
when  a  sewer  has  been  constructed  in  a  strip  of  private  land  taken 
for  the  purpose,  and  the  cost  thereof  assessed  according  to'the  front- 
age of  the  lots  on  the  strip  taken,  and  the  assessments  are  grossly 
disproportionate  to  the  benefits  received  by  such  lots  from  the  con- 
struction of  the  sewer,  and  the  lots  assessed  vary  greatly  in  shape, 
size,  depth,  and  value,  the  front  foot  rule  method  of  levying  the 
assessments  in  such  case  is  unreasonable,  unjust,  and  disproportionate, 
and  a  statute  which  authorizes  it  to  be  employed  is  unconstitutional.** 
So  where  the  effect  of  an  improvement  was  to  take  the  bulk  of  a 
lot  and  to  leave  the  balance  of  such  a  size  as  to  be  of  little  if  any 
value,  an  assessment  according  to  the  front  foot  rule  was  declared  to 
be  unjust  and  invalid.**  But  it  must  be  remembered  that  the  test. 
of  the  fairness,  justice,  or  reasonableness  of  a  statute  or  municipal 
ordinance  imposing  a  special  assessment  proportioned  according  to 
frontage  is  in  no  case  the  exact  equality  between  burden  and  benefit.** 

65.  Propriety  of  Rule  as  Depending  on  Situation  and  Location  of 
Property. — ^The  fairness  of  the  rule  of  charging  benefits  by  frontage 
is  apparent  as  a  practical  adjustment  of  proportional  benefits,  when 
it  is  applied  to  cities  and  large  towns,  where  the  density  of  population 
along  the  streets  and  the  small  size  of  the  lota  make  it  a  reasonable 
mode  of  arriving  at  a  just  result.**  In  such  case  it  is  a  convenient 
substitute  for  an  estimate  of  the  benefits  conferred,  and  ordinarily 

10.  Wagner  v.  Leser,  239  U.  8.  2Q7,   379,  79  A.  S.  R.  306. 

36  S.  Ct.  66,  60  U.  S.   (L.  ed.)  230.  Note:  28  L.R.A.(N.S.)    U83. 

Notes:  28       L.R.A.(N.S.)       1150;  13.  Iowa  Pipe,  etc.,  Co.  v.  Callanan, 

L.R.A.1917D  374.  125  la.  358,  106  A.  S.  I:.  311,  3  Ann. 

11.  Corcoran    v.    Cambridge,    199  Cas.  7,  67  L.R.A.  408. 

Mass.  5,  85  N.  E.  155,   18  L.R.A.  14.  Note:  28  L.R.A.(N.S.)  1177. 

(N.S.)   187;   Seely  v.  Pittsburgh,  82  15.  Weed  v.  Boston,  172  Mass.  28, 

Pa.  St.  360,  22  Am.  Rep.  760.  51  N.  E.  204,  42  L.R.A.  642;  In  re 

Note:  28  L.R.A. (N.S.)  1194.     And  Washington  Ave.,  69  Pa.  St.  352,  8 

see  supra,  par.  59.  Am.  Rep.  255;  Seely  v.  Pittsburgh,  82 

12.  Weed  v.  Boston,  172  Mass.  28.  Pa.  St.  360,  22  Am.  Rep.  760. 
31  N.  E.  204,  42  L.R.A.  642;  Dexter  Note:  28  L.R.A. (N.S.)    1187. 
V.  Boston,  176  Mass.  247,  57  N.  E. 
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does  not  result  in  injustice  or  inequality  of  burden."  But  the  frout 
foot  rule  being  but  a  rough  and  ready  method  of  measuring  benefits 
it  logically  f  ollowa  that  it  ought  not  to  be  employed  in  any  case  where 
it  is  obvious  that  it  does  not  and  cannot  possibly  be  a  standard  by 
which  to  measure  such  benefits,  and  the  courts  are  virtually  agreed 
that  this  is  the  case  in  respect  of  assessments  upon  rural  lands.*'  To 
apply  it  to  the  country  and  to  farm  lands  would  lead  to  such  inequal- 
ity and  injustice  as  to  deprive  it  of  all  soundness  as  a  rule,  or  as  a 
substitute,  for  a  fair  and  impartial  valuation  of  benefits  in  pursuance 
of  law;  80  that,  at  the  very  first  blush,  everyone  would  pronounce  it 
to  be  palpably  unreasonable  and  unjust.*^  Thus  it  has  been  held 
that  an  assessment  for  the  opening  and  improvement  of  a  highway 
through  a  rural  district,  apportioned  according  to  frontage  of  the 
abutting  lands,  is  so  manifestly  out  of  relation  and  correspondence 
to  any  possible  benefits  conferred  as  to  be  palpably  unreasonable 
and  unjust  and  in  contravention  of  constitutionfd  provisions  forbid- 
ding the  imposition  of  unequal  and  ununiform  taxation  for  public 
purposes  upon  selected  individuals.**  So  also  if  the  land  in  front  of 
which  municipal  water  pipes  are  laid  is  farm  land,  it  cannot  be 
assessed  according  to  the  front  foot  rule.**  This  rule  applies  as  well 
to  rural  lands  on  the  outskirts  of  a  city  but  within  the  city  limits  as 
to  lands  outside  the  limits  of  a  city.*  Prima  facie,  however,  all  land 
within  the  city  limits  is  subject  to  the  frontage  rule ;  and  the  burden 
of  proving  land  rural  rests  upon  the  owner.*  There  is  also  a  fairly 
general  agreement  among  the  courts  that  the  front  foot  rule  is  inap- 
plicable to  measure  the  benefits  to  property  lying  o£f  the  line  of 
improvement  for  which  it  is  assessed  to  pay.*  And  an  assessment 
for  the  cost  of  constructing  a  sewer,  laid  upon  lots  which  do  not 
abut  upon  the  line  of  the  work,  but  lie  in  another  part  of  the  sewer 
assessment  district,  imposed  according  to  their  frontage,  is  prima 
facie  arbitrary  and  unreasonable.* 

66.  Application  to  Comer  Lots;  Effect  of  Inclusion  of  Several 
Streets  in  One  Improvement. — ^Where  an  assessment  is  made  by  the 
front  foot  rule  on  a  comer  lot  the  general  rule  is  that  the  assessment 

16.  King  V.  Portland,  38  Ore.  402,       19.  Weed  v.  Boston,  172  Mass.  28, 
63  Pae.  2,  55  L.R.A.  812.  51  N.  E.  204,  42  LR.A.  642;  In  re 

Note:  28  L.R.A.(N.S.)  1186.  Washington  Ave.,  69  Pa.  St.  352,  8 

17.  Weber  v.  Reinhard,  73  Pa.  St.  Am.   Rep.  255;   Seely  ▼.  Pittsburgh, 
370,  13  Aifi.  Rep.  747;  Seely  v.  Pitts-  82  Pa.  St.  360,  22  Am.  Rep.  760. 
burgh,  82  Pa.  St.  360,  22  Am.  Rep.  Note:  28  L.R.A.(N.S.)    U9L 

760.  20.  Note:  3   L.R.A. (N.S.)    819. 

Notes:    8  L.R.A.   372;   28   LR.A.  1.  Seely  v.  Pittsbui^h,  82  Pa.  St. 

(N.S.)   1191;  Ann.   Cas.  1913A  662.  360,  22  Am.  Rep.  760. 

18.  In  re  Washington  Ave.,  69  Pa.  2.  Note:  8  LJLA.  372. 

St.  352,  8  Am.   Rep.  255;   Seely  v.       8.  Note:  28  LR.A. (N.S.)  1193. 
Pittsburgh,  82  Pa.   St.  360,  22  Am.       4.  Weed  v.  Boston,  172  Mass.  28, 
Rep.  760.  51  N.  E.  204,  42  L.R.A.  642. 
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should  be  based  on  the  actual  abutting  distance  of  the  lot  on  the  street 
which  is  to  contain  the  proposed  improvement,  regardless  of  the 
question  whether  such  distance  is  the  actual  "front"  of  the  lot  or  its 
side,*  unless  a  contrary  intention  is  clearly  apparent.*  It  has  been 
held,  however,  that  a  provision  which,  in  effect,  permits  a  city  council 
to  apportion  the  cost  of  an  improvement,  extending  along  a  comer 
lot  lengthwise,  upon  such  lot  and  the  inside  lots  lying  between  such 
lot  and  the  center  line  of  the  block,  does  not  violate  the  uniformitj' 
rule.'  Where  both  streets  on  which  a  lot  abuts  are  improved,  the  lot 
may  be  assessed  according  to  its  combined  frontage  on  both  streets.^ 
Thus,  corner  lots  have  been  held  to  be  assessable  for  sewers  in  both 
of  the  streets  on  which  they  abut.*  As  a  general  rule  the  inclusion 
of  several  streets  in  one  improvement  is  valid, ^*  and  where  this  is  done 
the  fact;that  some  streets  are  wider  than  others  does  not  make  invalid 
the  application  of  the  front  foot  rule  in  assessing  property  owners.*' 

VI.  Pbocebdinos  to  Assess  Propbbty 

67.  In  General. — It  is  tiie  general  rule  that  proceedings  for  special 
assessments,  being  in  invitum,  must,  in  order  to  charge  the  property 
of  the  owner,  be  based  upon  a  compliance  with  the  provisions  of  the 
statute  or  ordinance  authorizing  the  assessment,**  in  so  far,  at  least,  as 
those  provisions  have  to  do  with  the  giving  of  notice  or  other  steps 
precedent  to  the  jurisdiction  of  the  board  or  officer  to  order  the  work 
done,**  and  in  case  any  are  omitted  the  assessment  will  be  void  and 

Note:  28  L.R.A.(N.S.)  U93.  9.  Note:  Ann.  Cas.  1915D  388. 

5.  Youngstown   v.   Fishel,  89   Ohio       10.  See  supra,  par.  16. 

St.  247,  104  N.  E.  141,  109  N.  E.  575,  11.  Kemiilard    v.    Blake,   etc.,    Co., 

Ann.  Cas.  1915D  1073  and  note,  50  169  Cal.  277,  146  Pac.  634,  Ann.  Cas. 

L.R.A.(N.S.)   92L  1916D  451. 

Note:  50  LR.A.(N.S.)  922.  12.  Lyon  v.  Alley,  130  U.  S.  177,  i) 

The    Ohio    courts    in    their    early  S.   Ct.  480,  32  U.   S.    (L.  ed.)    899; 

decisions  adopted  a  view  different  from  Birmingham  v.  Wills,  178  Ala.   108. 

that  obtaining  in  a  majority  of  the  59   So.   173,   Ann.    Cas.    1915B   740: 

jurisdictions   and   held   that   when   a  Haughawout  v.  Pereival,  161  Cal.  4S)1. 

lot   lay  lengthwise  on  the  street  pro-  119  Pac.  649,  Ann.  Cas.  1913D  115; 

posed  to  be  improved  and  breadthwise  Martin  v.  Oskaloosa,  126  la.  680,  102 

on  another  street,' its  r^  front  should  N.  W.  529,  3  Ann.  Cas.  651;  Trep- 

be  taken  as  the  length  of  its  frontage  hagen  v.  South  Omaha,  69  Nelf.  577, 

to  be  considered  in  making  the  assess-  96   N.  W.   284,   111   A.   S.   R.   570; 

ment,  the  lot  being  deemed  to  front  Sharp  v.  Johnson,  4  Hill  (N.  Y.)  92, 

on  the  proposed  improvement  for  the  40  Am.  Dec.  259;  Johns  v.  Pendleton, 

distance  of  its  actual  frontage  on  the  66  Ore.  182,  133  Pac.  817,  134  Pac. 

other  street    Toledo  v.  Sheill,  53  Ohio  312,  Ann.  Cas.  1915B  454,  46  L.R.A. 

St.   447,   42   N.    E.   323,   30   L.R.A.  (N.S.)  990;  Mason  v.  Sioux  Falls,  2 

598.  S.  D.  649,  51  N.  W.  770,  39  A.  S.  R. 

6.  Note:  50  L.R.A.(N.S.)   922.  802.    And  see  supra,  par.  10. 

7.  State  V.  Ely,  129  Minn.  40,  151  13.  Haughawout   v.    Pereival,    161' 
N.  W.  545,  Ann.  Cas.  1916B  189.  Cal;    491,   119   Pac.   649,    Ann.    Cas. 

8.  Note:  Ann.   Caa.   1915D    1077.  1913D  116. 
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nonenforceable.**  Judicial  opinions,  however,  have  differed  as  to  what 
defects,  lapses,  or  divergences  from  statutory  methods  ought  to  be 
considered  as  jurisdictional  so  that  their  occurrence  operates  to  invali- 
date the  proceeding,  and  as  to  what,  on  the  other  hand,  ought  to  be 
taken  and  held  for  mere  errors  and  irregularities  not  going  to  the 
validity  of  an  assessment  made  in  a  bona  fide  effort  to  follow  statutory 
power.**  When  the  requisitions  prescribed  ase  intended  for  the  pro- 
tection of  the  citizen,  and  to  prevent  a  sacrifice  of  bis  property,  and 
by  a  disregard  of  which  his  rights  might  be  and  generally  would  be 
injuriously  affected,  they  are  not  directory  but  mandatory.  They 
must  be  followed  or  the  acta  done  will  be  invalid.  The  power  in  all 
such  cases  is  limited  by  the  manner  and  conditions  prescribed  for  its 
exercise.'*  Thus  an  assessment  for  a  street  improvement  cannot  be 
enforced  if  the  description  of  the  portion  of  the  street  to  be  improved 
is  so  uncertain  that  such  portion  cannot  be  ascertained  from  the 
notice."  So  the  provisions  of  statutes  as  to  Ihe  form  and  mode  of 
assessments,  as  to  tax  lists,  and  the  place  where  the  tax  lists  are  to  be 
deposited,  are,  according  to  the  highest  authority,  designed  for  the 
benefit  of  the  taxpayers  and  the  protection  of  their  property  from 
sacrifice  and  a  failure  to  comply  with  those  provisions  is  fatal  to  a 
valid  assessment.*'  While  mere  errors  of  judgment  do  not  invalidate 
an  assessment,  it  must  appear  to  be  a  fair  attempt  at  compliance  with 
the  statute,  and  an  assessment  made  in  entire  disregard  of  the  statute 
is  presumed  to  be  unequal,  and  to  justify  the  interference  of  a  court  of 
equity  to  prevent  its  enforcement.**  Where  neither  the  charter  act 
nor  the  ordinance  provides  for  a  special  assessment  for  the  construc- 
tion of  sidewalks  against  each  lot  separately,  such  special  assessment 
may  be  levied  in  gross  upon  several  lots  of  the  same  owner.*'  On 
the  other  hand  it  has  been  held  that  where  lands  in  a  city  or  town 
are  divided  into  lots,  they  must  be  valued  by  lots,  and  not  by  blocks, 
in  making  assessments  upon  them  for  opening  streets.* 

14.  Lyon  v.  AUey,  130  U.  S.  177,  312,  Ann.  Cas.  1915B  454,  46  L.BJ^.. 
9  S.  Ct.  480,  32  U.  S.  (L.  ed.)  899;    (N.S.)  990. 

Sharp  V.  Johnson,  4  Hill  (N.  Y.)  92,  17.  Johns  v.  Pendleton,  66  Ore.  182, 

40  Am.  Dee.  259;  Johns  v.  Pendleton,  133  Pac.  817,  134  Pac.  312,  Ann.  Cas. 

66  Ore.  182,  133  Pac.  817,  134  Pac  1915B  454,  46  L.R.A.(N.S.)  990. 

312,  Ann.  Cas.  1915B  454,  46  L.R.A.  18.  Lyon  v.  Alley,  130  U.  S.  177, 

(N.S.)  990.  9  S.  Ct.  480,  32  U.  S.  (L.  ed.)  899. 

15.  Birmingham  v.  Wills,  178  Ala.  19.  Hayes  v.  Douglas  County,  92 
198,  59  So.  173,  Ann.  Cas.  1915B  Wis.  429,  65  N.  W.  482,  53  A.  S.  R. 
746.  926,  31  L.R.A.  213. 

16.  Lyon  t.  Alley,  130  U.  S.  177,  20.  Anderson  v.  Ocala,  67  Pla.  204, 
9  S.  Ct.  480,  32  U.  S.  (L.  ed.)  899;  64  So.  775,  52  L.R.A.(N.S.)  287. 
Sharp  V.  Johnson,  4  Hill  (N.  Y.)  92,  1.  Sharp  v.  Johnson,  4  Hill  (N.  Y.) 
40  Am.  Dec.  259;  Johns  v.  Pendleton,  92,  40  Am.  Dec.  259. 

66  Ore.  182,  133  Pac.  817,  134  Pac. 
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68.  Manner  of  Exercising  Municipal  Power;  Resolution  of  Neces- 
sity.— There  is,  perhaps,  some  discrepancy  in  the  authorities  as  to 
whether,  under  a  statute  authorizing  a  municipality  to  order  an 
improvement  and  levy  a  special  assessment  therefor,  an  ordinance  is 
essential,  or  whether,  on  the  other  hand,  the  power  may  be  exercised 
by  resolution;  although  this  matter  will  be  found  to  depend,  no 
doubt,  on  the  language*of  the  statutes  in  the  different  states.  Under 
some  statutory  provisions,  it  may  perhaps  very  properly  be  said  that  the 
general  authority  to  provide  how  a  power  conferred  by  the  legislature 
shall  be  exercised  should  be  by  ordinance,  rather  than  by  resolution. 
But  where  it  is  simply  required  that  the  council  shall  act  by  vote  or 
otherwise,  in  the  specific  case,  in  accordance  with  a  method  pointed 
out  by  statute  or  by  general  ordinance,  a  resolution  is,  no  doubt,  suffi- 
cient. So,  where  the  entire  procedure  is  regulated  by  statute,  and 
nothing  is  left  to  be  determined  by  general  ordinance,  the  city  cannot 
derive  any  greater  authority  from  any  ordinance  which  simply  re- 
enacts  the  provisions  of  the  statute.  All  that  can  be  essential  in  such 
a  case  is  that  the  city  talie  the  steps  provided  by  the  statute,  and-,  if 
these  steps  are  taken  as  required,  the  assessment  will  certainly  be  valid 
although  no  general  ordinance  is  enacted.*  And  it  has  been  held  that 
a  city  council  has  the  power  to  initiate  the  improvement  and  proceed 
with  the  same  up  to  the  point  of  letting  the  contract  therefor  without 
first  having  passed  a  general  ordinance  covering  the  matter  of  local 
improvements.*  So  also  it  has  been  decided  that  the  fact  that  an 
ordinance  providing  for  the  assessment  of  the  cost  of  watering  street* 
lipon  abutting  property  was  adopted  prior  to  the  adoption  of  the 
ordinance  determining  that  the  street  should  be  watered  at  the 
expense  of  the  abutting  property  does  not  invalidate  the  assessment.* 
Tf,  however,  the  statute  provides  that  a  city  shall  exercise  by  general 
ordinance  the  power  conferred  upon  it  to  order  an  improvement,  to 
contract  therefor  and  levy  the  taxes  to  pay  for  the  same,  such  an 
ordinance  is  essential  before  the  city  can  act,  and  without  it  the  pro- 
ceedings of  the  city  in  attempting  to  exercise  the  power  conferred 
will  be  invalid.*  Where  an  assessment  is  made  under  a  void  ordi- 
nance a  subsequent  valid  ordinance  providing  a  valid  method  of 
assessment  will  not  sustain  the  prior  proceedings.*  Under  a  provi- 
sion common  to  many  improvement  acts  that  before  proceedings  may 
be  commenced  there  must  be  passed  by  the  common  council  of  the 

2.  Martin  t.  Oskaloosa,  126  la.  680,  5.  Martin  v.  Oskaloosa,  126  la.  680, 
102  N.  W.  529,  3  Ann.  Cas.  65L  102   N.   W.   529,   3   Ann.    Cas.   651 ; 

3.  Great  Northern  E.  Co.  v.  Leaven-  Baltimore  v.  Porter,  18  Md.  284.  79 
worth,  81  Wash.  511,  142  Pac.  1155,  Am.  Dec.  686;  Sedalia  v.  Donahue, 
Ann.  Cas.  1916D  239.  190  Mo.  407,  89  S.  W.  386,  4  Ann. 

4.  Corcoran     v.     Cambridge,     199  Cas.  89. 

Mass.   5,   85   N.   B.   155,   18   L.R.A.       6.  Martin  v.  Oskaloosa,  126.  la.  680, 
(N.S.)  187.  102  N.  W.  529,  3  Ann.  Cas.  651. 
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city  a  resolution  of  necessity,  it  is  held  generally  that  the  declaration 
of  the  necessity  for  the  improvement  is  a  distinct  act  from  and  pre- 
cedes the  order  that  the  improvement  shall  be  made.  It  is  the  com- 
mencement of  the  proceeding,  and  is  as  indispensable  to  give  the 
council  jurisdiction  as  is  process  or  the  voluntary  appearance  of  parties 
in  civil  actions  to  give  jurisdiction  to  a  court  It  is  the  first  of 
several  steps,  which,  if  duly  and  regularly  taken,  may  result  in  fixing 
a  lien  upon  the  property  of  the  citizen,  and  even  in  depriving  him 
of  it  against  his  will.  Therefore  if  this  step  is  not  taken,  the  whole 
proceeding  is  a  nullity.' 

69.  Validity  of  Ordinance  or  Resolution. — ^If  a  resolution  of  in- 
tention to  do  street  work  leaves  it  uncertain  what  is  to  be  done,  all 
subsequent  proceedings  are  unauthorized.  The  legislative  body  must 
determine  not  only  the  character  and  extent  of  the  improvement 
which  it  will  authorize,  but  also  the  amount  of  the  burden  which  is 
to  be  imposed  therefor  by  assessment  upon  adjacent  property  to  bear 
the  expense  of  the  improvement.^  But  an  ordinance  providing  for 
a  local  improvement  and  imposing  a  tax  need  not  expressly  state 
that  it  Is.  for  the  benefit  of  the  particular  district;*  and  it  is  not 
expected  that  an  ordinance  of  this  kind  should  set  forth  the  details 
and  all  the  particulars  of  the  work.*"  Still  it  should  contain  enough 
either  in  itself  or  by  reference  to  plans  and  specifications  to  enable  a 
property  owner  to  determine  for  himself  what  the  probable  expense 
will  be,  in  order  that  he  may  determine  whether  or  not  to  enter  pro- 
test against  the  improvement.**  It  is  a  general  rule  applicable  in 
most  jurisdictions  that  only  one  improvement  shall  be  embraced 
in  a  single  ordinance.  In  applying  this  rule  it  has  been  held  that 
an  ordinance  providing  for  the  paving  of  several  streets  and  alleys, 
and  parts  of  streets,  with  the  same  material,  tuid  in  the  same  way,  is 
not,  obnoxious  to  the  objection  that  it  embraces  more  than  one 
improvement,  although  there  may  be  a  difl^erence  in  the  width  of 
the  streets  proposed  to  be  paved,  and  the  cost  of  paving  certain  rail- 
way tracks  is  excluded  from  the  assessment  in  respect  of  some  of  the 
streets.**  Under  a  statute  requiring  separate  proceedings  for  each 
improvement  the  fact  that  a  section  of  street  which  is  to  be  improved 
as  a  whole  contains  a  wooden  viaduct  which  will  require  a  fill  does 
not  make  the  portions  of  the  improvement  on  either  side  of  it  two 

7.  Hoyt  v.  East  Saginaw,  19  Mich.  lU.    666,    22   N.    E.    624,    6   L.R.A. 
39   2  Am.  Rep.  76.  155. 

8.  Botton  V.  Gilleran,  105  Cal.  244,  11.  Whittaker  v.  Deadwood,  23  S. 
38  Pac.  881,  45  A.  S.  R.  33.  D.  538,  122  N.  W.  590,  139  A.  S.  R. 

9.  Baltimore  v.   Hughes,   1   Gill  &  1076. 

J.  (Md.)  480,  19  Am.  Dec.  243.  12.  Adams  County  v.  Quincy,  130 

10.  Adams  County   v.  Quiticy,  130   111.  566,  22  N.  E.  .624,  6  L.R.A.  155. 
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improvements.**  In  the  absence  of  statutory  provision  prohibiting 
a  councilman  from  acting  in  the  matter  of  making  street  improve- 
ments affecting  bis  own  property,  he  is  not  disqualified  from  vot- 
ing for  a  local  improvement.** 

70.  Institution  of  Proceedings  on  Petition  of  Property  Owners. — 
Many  local  improvement  acts  provide  that  an  improvement  shall 
be  undertaken  only  on  the  petition  of  a  designated  number  of  the 
owners  of  the  property  to  be  charged  with  the  cost  of  the  improve- 
ment, and  under  statutes  of  this  sort  it  is  generally  held  that  the  pres- 
entation of  the  petition  is  jurisdictional  and  no  step  can  be  taken  by 
the  municipal  authorities  until  the  requisite  petition  has  been  pre- 
sented." Objection  has  been  made  to  statutes  which  prescribe 
that  the  municipal  authorities  "shall"  make  the  improvement  on  the 
presentation  of  a  petition,  on  the  ground  that  this  delegates  legisla- 
tive authority  to  the  petitioners ;  but  it  has  been  held  that  the  word 
"shall"  is  often  used  interchangeably  with  "may,"  and  may  very 
well  be  so  construed  where  to  give  it  the  compulsory  meaning  would 
strike  down  the  statute  in  which  it  appears.**  Those  who  sign  a 
petition  for  a  local  improvement  are  generally  required  to  be  "own- 
ers" or  "proprietors"  of  the  property,  but  these  terms  do  not  neces- 
sarily mean  an  owner  in  fee.  On  the  contrary  a  tenant  for  years 
renewable  forever  and  not  the  owner  of  the  fee  is  the  proper  person 
to  sign  in  order  to  authorize  an  assessment  against  the  corpus  of  the 
estate.*'  So,  also,  a  mortgagor  is  regarded  as  the  owner  of  the  real 
estate,  even  though  the  mortgage  is  for  more  than  the  value  of  the 
land,  and  in  such  cases  the  mortgagor  may  sign  a  petition  as  owner 
for  improvements.**  Where  the  owner  of  abutting  property  is  a  corptv 
ration,  it  has  been  held  that  the  general  manager  thereof  cannot 
legally  sign  a  petition  for  a  local  improvement,  as  the  act  is  one  which 
falls  within  the  powers  of  the  board  of  directors.**  A  contract  by 
which  certain  property  owners,  in  order  to  secure  sufficient  signatures 
to  a  petition  for  a  local  improvement,  agree  to  pay  part  of  the  same 
assessed  on  those  who  signed  at  their  request  has  been  declared  to 
be  void  and  unenforceable  as  against  public  policy.**    In  several  juris- 

13.  ReiflE  V.  Portland,  71  Ore.  421,  1916B  315. 

141   Pac.  167,  142  Pac.  827,  L.R.A.  17.  Holland   v.    Baltimore,  11   Md. 

191.5D  772.  186,  69  Am.  Dee.  195;  St.  Bernard  v. 

14.  Gardner  ▼.  Bluffton,  173  Ind.  Kemper,  60  Ohio  St  244,  54  N.  E. 
454,  89  N.  E.  853,  90  N.  E.  898,  Ann.  267,  45  L.R.A.  662. 

Cas.  1912A  713.  18.  St.  Bernard  v.  Kemper,  60  Ohio 

15.  Zeigler  v.  Hopkins,  117  U.  S.  St.  244,  54  N.  E.  267,  45  L.R.A.  662. 
683,  6  S.  Ct.  919,  29  U.  S.  (L.  ed.)  19.  Trephagen  v.  South  Omaha,  69 
1019;  Trephagen  v.  South  Omaha,  69  Neb.  577,  96  N.  W.  248,  111  A.  S.  R. 
Neb.  577,  96  N.  W.  248,  111  A.  S.  R.  570. 

570.  20.  Maguire  v.  Smock,  42  Ind.  1,  IS 

16.  Rockwell   v.   Junction    City,  92  Am.  Rep.  353. 
Kan.  513,  141  Pac.  299,  Ann.   Cas. 
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dictions  wherein  a  local  improvement  may  be  institatecl  on  the  peti- 
tion of  property  owners,  it  is  further  provided  that  the  city  council 
may,  in  cases  where  in  its  judgment  public  necessity  requires  it, 
makQ  the  improvement  without  any  petition.  Under  these  acts  the 
power  to  determine  the  question  whether  public  necessity  requires 
the  making  of  such  improvement  without  a  petition  therefor  is  com- 
mitted to  the  discretion  of  the  council,  and  its  decision  in  the  prem- 
ises is  final,  unless  it  is  made  to  appear  that  its  action  is  arbitrary  or 
fraudulent.* 

71.  Estimates  and  Plans  for  Improvements.— It  is  a  common  pro- 
vision of  local  improvement  statutes  that  estimates  of  the  cost  of  an 
improvement  shall  be  prepared  by  the  proper  officers  before  the 
improvement  shall  be  ordered  or  any  assessment  levied.  Whether  the 
estimate  is  jurisdictional  is  a  question  on  which  the  courts  are  not 
agreed,  such  disagreement  being  due  largely  to  the  difference  in  the 
provisions  of  the  various  statutes.  According  to  some  authorities  a 
provision  requiring  estimates  and  plans  ia  mandatory,  and  consti- 
tutes a  condition  precedent  to  the  making  of  a  valid  special  assess- 
ment.* On  the  other  hand  it  has  been  held  that  a  requirement  that 
the  engineer  report  to  the  council  as  to  the  proportionate  amount  of 
the  cost  which  shall  be  borne  by  the  property  within  the  district  and 
the  lots  especially  benefited  thereby  and  the  estimated  cost  of  the 
improvements  is  not  a  jurisdictional  requirement  in  the  absolute 
.'^cnse.  That  is,  it  is  a  requirement  which  might  have  been  dispensed 
with  by  the  legislature,  and  so  the  question  cannot  be  raised  for  the 
iii-st  time  in  the  form  of  an  objection  to  the  confirmation  of  the 
nssc.«-ment  roll.  A  defect  in  an  engineer's  report  not  being  a  juris- 
dictional matter  is  considered  to  have  been  waived  where  the  prop- 
erty owners  appeared  before  the  council  in  response  to  notice  and 
failed  to  offer  any  objection  touching  the  report.*  The  validity  of 
an  assessment  is  not  affected  by  the  fact  that  the  estimate  of  cost 
and  amount  of  a.ssessment  show  a  slight  inaccuracy  in  respect  to 
the  amount  which  was  afterwards  expended.* 

72.  Objections  and  Defenses. — A  street  a.ssessment  cannot  be  re- 
sisted on  the  ground  that  the  municipality  has  no  title  to  the 
properly  used  and  improved  as  a  street,  unless  it  also  appears  that 
the  city  will  probably  not  acquire  title  to  such  street,  and  that  the 
benefit  of  any  improvement  to  be  made  will  be  lost  to  the  public* 
According  to  some  courts  an  assessment  upon  land  which  is  unlaw- 

1.  Diamond  v.  Mankato,  89  Minn.   Ann.  Cas.  1916D  239. 

48,  93  N.  W.  911,  61  L.R.A.  448.  4.  Corcoran     v.     Cambridge,     199 

2.  Whittaker  v.    Deadwood,   23   S.   Mass.   5,   85   N.    E.   155,   18   L.R.A. 
D.  538,  122  N.  W.  590,  139  A.  S.  B.   (N.S.)  187. 

1076.  6-  Mason  v.   Sioux  Falls,  2  S.  D. 

3.  Great  Northern  R.  Co.  v.  Leaven-  640,  51  N.  W.  770,  39  A.  S.  R.  802. 
worth,  81  Wash.  611,  142  Pac.  1155, 
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fully  invaded  in  making  a  public  improvement  is  invalid.*  On  the 
other  hand,  the  validity  of  such  assessments  has  been  sust4)ined  in 
some  ca£cs.  Thus  it  has  been  held  that  an  assessment  for  a  street 
improvement  is  not  invalidated  by  the  fact  that  the  municipality, 
in  making  a  fill  in  the  highway,  extended  the  slope  to  abutting 
property  without  obtaining  a  right  to  do  so,  and  thereby  became  a 
trespasser,  although  the  expense  of  the  encroachment  is  included  in 
the  assessment.'  The  majority  of  the  cases  hold  that  the  total  assess- 
ment for  a  public  improvement,  a  Finall  part  of  which  is  built  on 
private  property  without  the  authority  or  consent  of  the  owners,  is 
not  void,  especially  where  the  part  that  is  built  on  private  property 
can  be  reconstructed  at  a  small  cost.*  It  is  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  city  authorities  have  complied  with  the 
requirements  of  law  in  making  a  contract  for  a  local  improvement. 
Likewise  in  the  absence  of  proof  of  fraud,  the  acceptance  by  a  city 
of  authorized  contract  work,  upon  the  certificate  of  a  public  officer 
that  it  was  rightly  done,  is  prima  facie  evidence  in  favor  of  the  city 
as  to  the  completion  and  manner  in  which  the  work  was  performed. 
And  one  who  resists  an  assessment  on  either  ground  has  the  burden  of 
establishing  the  fraud  by  clear  evidence.*  Objections  to  assessments 
must  be  filed  within  the  specified  time  and  if  not  so  made  they  are 
waived.*"  So  an  objection  to  the  qualification  of  commissioners  of 
assessment  is  one  which  must  be  made  before  the  judgment  of  con- 
firmation is  entered;  if  not  so  made,  it  is  deemed  waived,  and  will 
never  thereafter  be  of  any  avail.**  An  objection  made  to  the  assess- 
ment proceeding  upon  certain  specified  grounds  operates  as  a  waiver 
of  other  objections  which  are  not  jurisdictional  in  the  sense  that  they 
cannot  be  waived.'*  Likewise  irregularities  or  defects  in  proceedings 
which  are  not  brought  to  the  attention  of  the  court  in  a  proceeding 
to  review  such  proceedings  are  waived  and  cannot  be  brought  for- 
ward in  a  proceeding  to  review  a  reas-sessment  made  in  accordance 
with  the  judgment  entered  on  such  review.**  According  to  some 
decisions  a  provision  in  a  city  charter  which  requires  an  abutting 
owner  to  file  within  sixty  days  any  objections  or  defenses  to  special 
tax  bills  for  a  local  improvement  issued  against  his  property  or  be 

6.  Note:  L.R.A.1915D  773.  L.R.A.1915D  772;  Oreat  Northern  R. 

7.  Reiff  V.  Portland,  71  Ore.  421,  Co.  v.  Leavenworth^  81  Wash.  6il, 
141  Pac.  167,  142  Pac.  827,  L.B.A.  142  Pae.  1155,  Ann.  Cas.  1916D  239. 
1915D  772  and  note.  11.  Union  Drainage  Dist.  No.  1  v. 

8.  Note:  L.R.A.1915D  776.  Smith,  233  III.  417,  84  N.  E.  376,  Ifi 

9.  New  Orleans  v.  Halpin,  17  La.  L.B.A.  (N.S.)  292. 

Ann.  185, 87  Am.  Dec.  523.  12.  Great     Northern     E.     Co.     v. 

10.  Burnett     v.     Sacramento,     12  Leavenworth,  81  Wash.  611,  142  Pac. 
Cal.  76,  73  Am.  Dec.  518;  Fiske  v.  1155,  Ann.  Cas.  1916D  239. 
People,  188  111.  206,  58  N.  E.  985,  52  13.  Reifl  v.  Portland,  71  Ore.  421. 
L.B.A.  291;  Beift  v.  Portland,  71  Or«.  141  Pae.  167,  142  Pae.  837,  LJI.A. 
42L  141   Pac.   167,   142  Pac   827.  1915D  772. 
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barred  of  such  defenses  is  unconstitutional  and  void  as  depriving  the 
landowner  of  his  property  without  due  process  of  law.**  But  a  pro- 
vision that  the  improvement  is  not  to  be  made  if  a  majority  of  the 
resident  owners  of  the  property  liahie  to  taxation  therefor- shall  file 
a  protest  against  such  improvement,  although  no  such  privilege  of 
protest  is  afforded  nonresident  ownei-s,  where  there  is  no  discrimina- 
tion among  property  owucts  in  taxing  for  the  improvement  has  been 
declared  not  to  contravene  constitutional  provisions  as  to  due  process 
or  equal  protection.*'  Under  a  provision  which  permits  a  specified 
number  of  property  owners,  whose  property  will  be  assessed  for  a 
proposed  improvement,  to  object  to  the  making  of  the  improvement, 
it  has  been  held  that  the  word  "owner"  has  no  technieel  meaning, 
but  its  definition  will  contract  or  expand  according  to  the  subject 
matter  to  which  it  is  applied;  and  that  an  executor  or  an  administra- 
tor in  the  possession  of  and  exercising  complete  control  over  the  real 
property  of  his  decedent,  if  his  authority  to  remonstrate  is  not  chal- 
lenged by  the  heirs  or  devisees  of  the  decedent,  is  an  owner  of  such 
real  estate  within  the  meaning  of  the  provision  stated.  Likewise  a 
guardian  in  like  control  of  the  real  estate  of  his  ward  has  been  held 
to  be  an  owner  within  the  meaning  of  such  a  statute.  So,  abo,  the 
surviving  spouse  of  the  owner  of  a  homestead  and  a  tenant  in  com- 
mon are  deemed  to  be  owners.** 

73.  Notice  and  Hearing  Generally. — ^The  doctrine  is  held  by  some 
courts  that  a  landowner  is  no  more  entitled  to  notice  and  a  hearing 
in  respect  of  an  assessment  on  hit  property  to  defray  the  cost  of  a 
local  improvement  than  he  is  in  respect  of  a  general  tax  to  meet 
the  expenses  of  government;  *'  but  the  great  weight  of  authority  ia 
to  the  effect  that  with  certain  exceptions  hereafter  noted,  an  oppor- 
tunity to  a  landowner  to  appear  and  contest  the  legality,  justice,  and 
accuracy  of  a  proposed  assessment  against  his  property  to  defray  any 
part  of  the  expense  of  a  local  improvement,  at  some  stage  of  the  pro- 
ceedings before  the  assessment  becomes  final,  is  a  constitutional 
right/*  and  that  any  proceeding,  the  result  of  which  is  to  deprive  the 

14.  Cortiee  v.  Schmidt,  202  Mo.  703,  catine  County,  77  la.  513,  42  N.  W. 
101  S.  W.  61,  10  Ann.  Cas.  702.         422,  14  A.  S.  R.  308,  4  L.R.A.  445; 

15.  Field  v.  Barber  Asphalt  Paving  Beebe  v.  Magoun,  122  la.  94,  97  N. 
Co.,  194  U.  S.  618,  24  S.  Ct.  784,  W.  986, 101  A.  S.  R.  259 ;  Fitchpatriek 
48  U.  S.   (L  ed.)  1142.  v.  Botheras,  150  la.  376,  130  N.  W. 

16.  Chan  v.  South  Omaha,  85  Neb.   163,  Ann.  Cas.  1912D  534,  37  L.R.A. , 
434,  123  N.  W.  464,  133  A.  S.  R.  670.    (N.S.)   558;  Ulman  v.  Baltimore,  72' 

17.  Note:  28   L.B.A.(N.S.)    1201.     Md.  587,  20  Atl.   141,  21  Atl.   709, 

18.  Scott  V.  Toledo,  36  Fed.  385,  11  L.R.A.  224  and  note;  Smith  v. 
1  LR.A.  688;  Birmingham  v.  Wills,  Worceeter,  182  Mass.  232,  65  N. 
178  Ala.  198,  59  So.  173,  Ann.  Cas.  E.  40,  59  LR.A.  728;  Corcoran  v. 
1915B  746;  Adams  v.  Shelbyville,  154  Cambridge,  199  Mass.  5,  85  N.  E.  155, 
Ind.  467,  57  N.  E.  114,  77  A.  S.  B.  18  L.R.A.(N.S.)  187;  Thomas  v. 
484,  49  LR.A.  797;  Richman  v.  Mns-    Gain,    35   Mich.    155,   24    Am.    Rep. 

159 


Digitized  by 


Google 


§  74  SPECIAL  OE  LOCAL  ASSESSMENTS  25  E.  C.  h 

'owner  of  his  property,  or  to  impose  a  burden  upon  or  create  a  charge 
against  it,  and  which  is  carried  on  under  a  law  which  makes  no  provi- 
sion for  notice,  and  affords  the  owner  no  opportunity  to  be  heard  con- 
cerning the  correctness  of  the  assessment,  and  whether  the  amount 
charged  against  him  or  his  property  was  ascertained  and  apportioned 
in  good  faith  and  in  the  manner  prdvided  by  law,  is  in  contravention 
of  the  constitution,  and  lacks  the  essential  element  of  "due  process 
of  law."  *•  It  matters  not,  upon  the  question  of  the  constitutionality 
of  such  a  law,  that  the  assessment  has,  in  fact,  been  fairly  apportioned. 
The  constitutional  validity  of  the  law  is  to  be  tested,  not  by  what  has 
been  done  under  it,  but  by  what  may,  by  its  authority,  be  done.** 
The  fact  must,  however,  be  kept  in  view  that  the  notice  and  hearing 
which  are  required  need  only  be  such  as  are  adapted  to  the  nature  of 
the  assessment  proposed,  and  such  as  afford  to  each  individual  affected 
the  opportunity  to  show  that,  according  to  the  method  prescribed  by 
competent  authority  for  making  the  assessment,  the  amount  charged 
against  him  is  incorrect.^ 

74.  Hearing  on  Benefits. — ^As  already  seen  there  are  many  deci- 
sions  to  the  effect  that  the  legislature  has  the  power  to  determine,  by 
the  statute  imposing  the  tax,  what  lands  which  might  be  benefited 
by  the  improvement  are  in  fact  benefited ;  and  if  it  does  so,  its  deter- 
mination is  conclusive  upon  the  owners  and  the  courts.*  In  such 
case  the  owners  have  no  right  to  be  heard  on  the  question  whether 
their  lands  are  benefited  or  not,  but  only  on  the  validity  of  the  as- 
sessment and  its  apportionment  among  the  different  parcels  of  the 
class  which  the  legislature  has  conclusively  determined  to  be  bene- 
fited.*   So  it  has  been  held  that  when  the  cost  of  an  improvement  is, 

.'>35;  State  v.  Polk  County,  87  Minn.  S.  E.  909,  53  A.  S.  B.  825,  31  L.R.A. 

325,  92  N.  W.  216,  60  L.R.A.  161;  382. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30       20.  Ulman   v.    Baltimore,   72    Md. 

Am.  Rep.  289;  People  v.  Pitt,  169  N.  587,   20   Atl.    141,   21   AU.   709,   11 

T.  521,  62  N.  E.  662,  58  L.R.A.  372;  L.R.A.  224;  Stuart  v.  Palmer,  74  N. 

People  V.  Featherstonhaugh,  172  N.  Y.  183,  30  Am.  Rep.  289;  Chicago, 

Y.  112,  64  N.  E.  802,  60  L.R.A.  768;  etc.,  R.  Co.  v.  Keith,  67  Ohio  St.  279, 

Chicago,   etc.,   R.    Co.   v.    Keith,   67  65  N.  E.  1020,  60  L.R.A.  525;  Violett 

Ohio  St.  279,  65  N.  E.  1020,  60  L.R.A.  v.  Alexandria,  92  Va.  561,  23  S.  E.  909, 

525;  Arnold  v.  Knoxville,  115  Tenn.  53  A.  S.  R.  825,  31  L.R.A.  382;  Nor- 

l!).-),  90  8.  W.  469,  5  Ann.  Cas.  881,  folk  v.  Young,  97  Va.  728,  34  S.  E. 

3  L.R.A.(N.S.)  837;  Violett  v.  Alex-  886,  47  L.R.A.  574. 
andria,  92  Va.  561,  23  S.  E.  909,  53       1.  Garvin   v.    Dau.<!sman,    114   Ind. 

A.  S.  R.  825,  31  L.EA.  382;  Norfolk  429,  16  N.  E.  826,  5  A.  S.  R.  637. 

V.  Young,  97  Va.  728,  34  S.  E."  886,  And  see  infra,  par.  74. 
47  L.R.A.  674.  2.  See  supra,  par.  57. 

Notes:  118  A.  S.  R.  727;  61  L.R.A.       3.  Hagar  v.  Reclamation  Dist.  No. 

55;  28  L.R.A.(N.S.)  1202.  108,   111   U.    S.   701,   4   S.   Ct.   663, 

19.  Garvin  v.  Daussman,  114  Ind.  28  S.  Ct.  569.  28  U.  S.  (L.  ed.)  .569; 

429,  16  N.  E.  826,  5  A.  S.  R.  637;  Spencer  v.  Merchant,  125  U.  S.  345, 

Violett  T.  Alexandria,  92  Va.  561,  23  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763; 
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as  by  law  in  proper  cases  it  may  be  apportioned  by  mere  mathematical 
calculation,  notice  and  hearing  are  not  neoeasary.*  But  the  question. 
of  apportionment  between  the  owners  when  the  authority  is  delegated 
is  generally  held  to  be  quite  a  different  thing.  In  such  case  the 
commissioners  or  body  to  which  the  duty  is  intrusted  are  deemed 
to  act  quasi  judicially,  and  there  must  be  notice  and  an  opportunity 
to  be  heard  before  the  owner  can  be  finally  precluded  and  his  prop- 
erty subjected  to  the  payment  of  the  asseesment.*  If  the  owner  of 
lands  has  by  the  provisions  of  the  statute,  and  before  his  lands  were 
finally  included  in  an  assessment  district,  an  opportimity  to  be  heard 
before  a  proper  tribunal  upon  the  quration  of  benefits,  the  decision 
of  such  a  tribunal,  in  the  absence  of  actual  fraud  and  bad  faith,  will 

Paulsen  ▼.  Portland,  149  U.  S.  30,  18  chant,  125  U.  8.  345,  8  8.  Ct.  921, 

S.   Ct  750,  37  U.  S.    (L.  ed.)   637;  31    U.    S.    (L.   ed.)    763;    FaJlbrook 

Fallbrook  Irrigation  Dist.  v.  Bradley,  Irrigation  Dist.  v.  Bradley,  164  U.  S. 

164  U.  S.  112,  17  S.  Ct.  56,  41  U.  S.  112,  17  S.  Ct.  56,  41  U.  S.  (L.  ed.) 

(L.  ed.)   369;  Parsons  v.  District  of  369;  Parsons  v.  Dbtrict  of  Columbia, 

Columbia,  170  U.  S.  45, 18  S.  Ct  521,  170  U.  8.  45,  18  S.  Ct  521,  42  U.  8. 

42  U.  S.  (L.  ed.)  943;  French  v.  Bar-  (L.     ed.)     943;     French    v.    Barber 

ber  Asphalt  Paving  Co.,  181  U.   S.  Asphalt  Paving  Co.,  181  U.  8.  324, 

324,  21  S.  Ct  625,  45  U.  8.  (L.  ed.)  21  8.  Ct  625,  45  U.  8.  (L.  ed.)  879; 

879;    Detroit   v.    Paiker,   181   U.    S.  Wight  v.  Davidson,  181  U.  S.  371,  21 

399,  21  S.  Ct  624,  6-45,  45  U.  8.  (L.  8.   Ct  616,  45  U.  S.   (L.  ed.)   900; 

ed.)  917;  W^ner  ▼.  Leser,  239  U.  8.  Londoner  v.  Denver,  210  U.  S.  373, 

207,  36  8.  Ct.  66,  60  U.  8.  (L.  ed.)  28   8.    Ct   708,   52  U.   8,    (L.   ed.) 

^0;    St.    Louis,    etc.,    Laad    Co.    v.  1103;    St  Louis,   etc..   Land    Co.   v. 

Kansas  City,  241  U.   8,  419,  38   8.  Kansas  City,  241  U.  8.  419,  36  8.  Ct. 

Ct  647,  60  U,  8.  (L.  ed.)  1072;  8peer  647,  60  U.  8.  (L.  ed.)  1072;  Birming- 

V.  Athens,  85  Ga.  49,  11  8.  E.  802,  ham  v.  Wilis,  178  Ala.  198,  59  8o. 

S  LJt.A.  402;  Richman  v.  Muscatine  173,  Ann.  Qas.  1915B  746;  Denver  v. 

County,  77  la.  513,  42  N.  W.  422,  14  State  Inv«=t  Co.,'  40  Colo.  244.  112 

A.  8..R.  308,  4  L.R.A.  445;  Rolph  v.  Pac.  789,  33  L.RA.(N.8.)  395;  Pitta- 

Fargo,  7  N.  D.  640,  76  N.  W.  242,  42  burgh,  etc.,  R.  Co.  v.  Tabef,  168  Ind. 

L.R.A.  646;  Paulson  v.  Portland,  16  419,  77  N.  E.  741,  11  Ann.  Cas.  808; 

Ore.  450,  19  Pac.  450,  1  L.R.A.  673.  Auburn  v.  Paul,  113  Me.  207,  93  Atl. 

Notes:     28     L.B.A.(N.8.)     1201;  289,  Ann.  Cas.  1917E  136;  Ulman  v. 

LJt.A.1917D  875.  Baltimore,  72  Md.  587,  20  Atl.  141, 

4.  Garsrin  v.  Daussman,  114  Ind.  21  Atl.  709,  11  L.R.A.  224;  8mith 
429,  16  N.  E.  826,  5  A.  8.  R.  637;  v.  Worchester,  182  Mass.  232,  65  N. 
Beebe  v,  Magoun,  122  la.  94,  97  N.  E.  40,  59  L.R.A.  728;  Stevens  v.  Port 
W.  986,  101  A.  S.  R.  259;  Rolph  v.  Huron,  149  Mich.  536  11?  N.  W. 
Fargo,  7  N.  D.  640,  76  N.  W.  242,  291,  12  Ann.  Cas.  603;  Billings  Sugar 
42  L.R.A.  646;  King  v.  Portland,  38  Co.  v.  Fish,  40  Mont.  256,  106  Pac. 
Ore.  402,  63  Pac.  2,  55  L.R.A.  812;  565,  20  Ann.  Cas.  264,  26  L.R.A, 
Heavner  v.  Elkina,  69  W.  Va;  255,  71  (N.S.)  973;  King  v.  Portland,  38  OreJ 
S.  E.  184,  Ann.  Cas.  1913A  653,  62  402,  63  Pac.  2,  55  L.R.A.  812;  Arnold 
L.B.A.(N.S.)  1035.  v.  Knoxville,  llS'Tenn.  195.  90  S.  W. 

Notes:  28       L.R.A. (N.S.)        1201;  469,  5  Ann.  Cas.  881,-3  L.R.A. (U*?.). 

L.E.A.1917D  375.  837;  Heavner  v.  Elkins,  69  W.  Val 

5.  Hagar  v.  Reclamation  Dist:  No.  256,  71  8.  E.  184,  Ann.  Gas.  1913Il 
108,  111  D.  S.  701,  4  8.  Ct  663,  28  663,  52  L.R.A.  (N.8.)  1035:  .  . ,  ^ 
U.  8.  <L.  ed.)  569;  Spencer  v.  Mer-  Note:  2B  L.R.A.(N.S.)   ISM.  ^ 
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be  conclusive  of  that  question.  Upon  a  question  of  fact  of  such 
nature  an  appellate  court  has  no  power  to  review  the  decision  of  the 
lower  tribuntd  which  has  been  pronounced  under  a  statute  providing 
for  a  hearing  upon  notice.  The  erroneous  decision  of  such  a  question 
of  fact  violates  no  constitutional  provision.*  It  has  been  held  that 
the  failure  to  grant  a  hearing  on  the  question  of  benefits  must  be 
taken  advantage  of  by  appropriate  proceedings  and  if  a  property 
owner  neglects  to  pursue  the  proper  course  the  objection  of  want  of 
hearing  is  not  available  in  a  proceeding  to  collect  the  assessment.' 
75.  Hearing  on  Necessity  for  Improvements,  Property  Liable,  and 
Mode  of  Apportionment. — The  legislature  .  has  power  to  authorize 
municipal  authorities  to  determine  the  necessity  for  an  improvement 
without  preliminary  notice  to  the  property  owners  to  be  affected,* 
if  none  of  their  property  is  taken  for  that  purpose,  and  they  have 
notice  and  opportunity  to  be  heard  on  the  question  of  the  assessment 
of  their  property.*  It  has  been  held,  however,  that  ordinances  which 
require  the  pa\'ing  of  streets,  not  as  a  matter  of  ordinary  repair,  but 
upon  specified  conditions  only,  and  impose  the  burden  thereof,  not 
only  upon  the  city  treasury,  but  upon  a  specific  class  of  individuals, 
are  in  their  nature  judicial,  and  the  property  owners  are  entitled  to 
notice  before  the  passage  of  an  ordinance  imposing  the  burden.*" 
The  size  of  an  assessment  district  lies  largely  in  the  discretion  of  the 
body,  either  the  legislature  or  the  municipal  council,  that  has  the 
power  to  create  it,*'  and  if  the  state  constitution  does  not  prohibit, 
the  legislature,  speaking  generally,  may  create  a  new  taxing  district, 
determine  what  territory  shall  belong  to  such  district  and  what  prop- 
erty shall  be  considered  as  benefited  by  a  proposed  improvement.** 
In  so  doing  it  is  not  compelled  to  give  notice  to  the  parties  resident 
within  the  territory  or  permit  a  hearing  before  itself,  one  of  its 
committees,  or  any  other  tribunal,  as  to  the  question  whether  the 
property  so  included  within  the  taxing  district  is  in  fact  benefited.** 

6.  Fallbrook  Irrigation  Dist.  v.  cotine  County,  77  la.  513,  42  N.  W. 
Bradley,  164  U.  S.  112,  17  S.  Ct.  56,  422,  14  A.  S.  R.  308,  4  L.R.A.  446. 
41  U.  S.  (L.  ed.)  369;  French  v.  Bar-  9.  Goodrich  v.  Detroit,  184  D.  S. 
ber  Asphalt  Paving  Co.,  181  U.  S.  324,  432,  22  S.  Ct.  397,  46  U.  S.  (L.  ed.) 
21  S.  Ct.  625,  45  U.  S.  (L  ed.)  879.  627;  Londoner  v.  Denver,  210  U.  8. 

7.  Shank  v.  Smith,  157  Ind.  401,  61  373,  28  S.  Ct.  708,  52  U.  S.  (L.  ed.) 
N.  E.  932,  55  L.R.A.  564.    And  see  1103. 

infra,  par.  80.  10.  Sears  v.  Atlantic  City,  73  N.  J. 

8.  Goodrich  V.  Detroit,  184  XT.  S,  L.  710,  64  AtL  1062,  118  A.  8.  R. 
432,  22  S.  Ct  397,  46  U.  S.  (L.  ed.)    724. 

627;  Londoner  v.  Denver,  210  D.  S.  11.  Power    t.    Detroit,   139    Mich. 

373,  28  S.  Ct.  708,  52  U.  S.  (L  ed.)  30,  102  N.  W.  288,  5  Ann.  Cas.  645. 

1103;  Birmingham  v.  Wills,  178  Ala.  12.  See  supra,  par.  26,  27. 

198,  59  So.  173,  Ann.  Cas.  1915B  746;  IS.  Williams  v.   Eggleston,  170  V. 

In  re  Madera  Irrigation  Dist,  92  Cal.  S.  304, 18  S.  Ct  617,  42  U.  S.  (L.  ed.) 

296,  28  Pao,  272,  675,  27  A.  S.  R.  1047;  French  v.  Barber  Asphalt  Pav- 

109,  14  LJI.A.  755;  Riohman  v.  Mns-  ing  Co.,  181  U.  S.  324;,  21  8.   Ct. 
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So  it  has  been  held  that  the  determinatitm  of  a  city  council,  acting 
within  its  prescribed  powers,  as  to  what  land  is  benefited  and  should 
be  included  within  a  taxing  district  is  final  and  the  owners  are  not 
entitled  to  a  bearing  thereon.*^  The  mode  of  apportionment  of  a 
special  assessment  being  exclusively  a  matter  for  legislative  deter- 
mination,*' the  landowner  has  no  right  to  a  hearing  thereon.** 
In  the  enactment  of  the  law  he  is  represented,  and  while  it  may  be 
\i8ual  and  proper  for  a  lawmaking  body  to  hear  arguments  as  to 
measures  of  taxation,  pro  and  con,  through  committees  or  otherwise, 
such  hearing  cannot  be  demanded  as  a  legal  right.*'  It  is  well 
settled  that,  as  against  the  state,  property  owners  have  no  con.stitu- 
tional  rights  to  be  heard  as  to  who  shall  be  appointed  on  the  assessing 
commission,  whether  the  assessment  is  of  some  regJilar  tax  for  gen- 
eral purposes  upon  the  regular  tax  districts,  or  of  a  special  assessment 
for  a  special  purpose  upon  the  district  specially  benefited.** 

76.  Sufficiency  of  Notice  and  Hearing  Generally. — The  manner  of 
notice  and  the  specific  period  of  time  in  the  assessment  proceedings 
when  an  owner  may  be  heard  are  not  very  material,  so  that  reasonable 
opportunity  is  afforded  before  he  has  been  deprived  of  his  property 
or  the  lien  thereon  is  irrevocably  fixed,'*  and  the  general  rule  is 
that  if  provision  is  made  for  notice  to  and  hearing  of  each  proprietor, 
at  some  stage  of  the  proceedings,  upon  the  questions  on  which  he  is 
entitled  to  a  hearing,  there  is  no  taking  of  his  property  without  due 
process  of  law."    Accordingly  it  has  been  held  due  process  of  law 

625,  45  U.  S.  (L.  ed.)  879;  People  v.  22  8.  Ct.  290,  46  U.  S.  (L.  ed.)  431, 
Pitt,  169  N.  Y.  521,  62  N.  E.  662,  58  affirming  38  Ore.  402,  63  Pae.  2,  55 
L.R.A.  372;  Nottage  v.  Portland,  36  L.R.A.  812. 

Ore.  539,  58  Pac  883,  76  A.  S.  R.  20.  Spencer  v.  Merchant,  125  U.  S. 
513;  King  v.  Portland,  38  Ore.  402,  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.) 
62  Pac.  2,  55  L.R.A.  812.  763;  Lent  v.  TDlson,  140  U.  8.  316, 

14.  Ross  V.  Wright  Connty,  128  la.  11  S.  Ct  825,  35  U.  S.  (L.  ed.) 
427,  104  N.  W.  506,  1  LR.A.(N.S.)  419 ;  Paulsen  v.  Portland,  149  U.  S.  30, 
431;  King  v.  Portland,  38  Ore.  402,  13  S.  Ct.  750,  37  U.  S.  (L.  ed.)  637: 
62  Pac.  2,  55  L.R.A.  812;  Northern  Wight  v.  Davidson,  181  U.  S.  371,  21 
Pae.  B.  Co.  v.  Soattle,  46  Wash.  674,  S.  Ct.  616.  45  U.  S.  (L.  ed.)  900: 
91  Pac.  244,  123  A.  S.  R.  955,  12  Voigt  v.  Detroit,  184  U.  8.  115,  22 
L.R.A.fN.S.)  121.  S.   Ct.  337,  46  U.  S.    (L.  ed.)   459: 

16.  See  supra,  par.  46,  47.  Soliah  v.  Heskin,  222  U.  S.  522,  32 

16.  People  V.  Pitt,  169  N.  T.  621,  S.  Ct.  103,  5iS  U.  S.  (L.  ed.)  294; 
62  N.  E.  662,  58  L.R.A.  384;  Northern  St.  Louis,  etc.,  Land  Co.  v.  Kansas 
Pac.  R.  Co.  V.  Seattle,  46  "Wash.  674,  City,  241  U.  S.  419,  36  S.  Ct.  647, 
91  Pac.  244,  123  A.  S.  B.  955,  12  60  U.  S.  (L.  ed.)  1072;  In  re  Madera 
L.R.A.(N.S.)  121.  Irrigation  Dist,  92  Cal.  296,  28  Pac. 

17.  People  V.  Pitt,  169  N.  T.  621,  272,  675,  27  A.  8.  R.  106,  14  L.B.A 
62  N.  E.  662,  58  L.R.A.  372.  755;  Garvin  v.  Daussman,   114  Ind. 

18.  Kelly  v.  Minneapolis,  67  Minn.  429,  16  N.  E.  826,  5  A.  S.  B.  637- 
294,  59  N.  W.  304,  47  A.  8.  B.  605,  Mound  City  Land,  etc.,  Co.  v.  Miller, 
26  L.B.A.  92.  170  Mo.  240,  70  S.  W.  721,  94  A.  S. 

W.  King  V.  Portland,  184  U.  8.  «1,  R.  727,  60  L.R.A.  190;  Chicago,  etc., 
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• 
is'sdforded  the  ownot  of  property  ftsseeeed  for  a  local  improvement, 
where  there  is  an  opportunity  to  be  heard  before  the  body  which  in 
to  make  the  assessment,  although  the  decision  of  that  body  after  hear- 
ing is  conclusive.*  Whenever,  by  the  laws  of  a  state,  or  by  state 
authority,  a  tax,  assiessment,  servitude,  or  other  burden  is  imposed 
upon  property  for  the  public  use,  whether  it  be  for  the  whole  state 
or  of  some  more  limited  portion  of  tixe  community,  and  those  laws 
provide  for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed,  in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  in  regard  to  the  property  as  is  appropriate 
to  the  nature  of  the  case,  the  judgment  in  such  proceedings  cannot 
be  said  to  deprive  the  owner  of  his  property  without  due  process  of 
law.*  So  a  sufficient  opportunity  for  hearing  is  afforded  where  the 
assessment  can  be  enforced  only  by  legal  proceedings,  and  in  them 
any  defense  going  either  to  its  validity  or  amount  may  be  pleaded.' 
Likewise,  if  the  right  to  a  hearing  is  given  upon  an  appeal,  or  upon 
an  application  for  an  abatement,  it  is  sufficient.*  It  is  not  enough, 
however,  that  the  owners  may  by  chance  have  notice,  or  that  they 
may,  as  a  matter  of  favor,  have  a  hearing.  The  law  must  require 
notice  to  them,  and  give  them  the  right  to  a  hearing  and  an  oppor- 
tunity to  be  heard."  And  it  is  not  enough  that  an  opportunity  is 
given  to  submit  in  writing  all  objections  to  and  complaints  of  the 
assessment.  Many  requirements  essential  in  strictly  judicial  pro- 
ceedings may  be  di^ensed  with  in  proceedings  of  this  nature,  but 
a  hearing,  in  its  very  essence,  demands  that  he  who  is  entitled  to  it 

E.  Co.  V.  Kmth,  67  Ohio  St.  279,  65  256,  50  N.  E.  622,  82  A.  S.  E.  448; 

N.  E.  1020,  60  L.E.A.  525;  King  v.  Eoswell  v.  Bateman,  20  N.  M.  77,  146 

Portland,  38  Ore.  402,  &  Pac.  2,  55  Pac.  950,  L.E.A.1917D  365. 

LEA.  812  3.  Hagar  v.  Beclamation  Dist.  No. 

Note:  47  A.  S.  E.  612.  108,  111  U.  8.  701,  4  S.  Ct.  663,  28 

1.  Hibben  v.  Smith,  191  U.  8.  310,  U.  S.  (L.  ed.)  569;  Lent  v.  Tillson, 
24  S.  Ct.  88,  48  U.  S.  (L.  ed.)  195.  140  U.  S.  316,  11  S.  Ct.  825,  35  U. 

2.  Davidson  v.  New  Orleans,  96  U.  S.  (L.  ed.)  419;  Scott  v.  Toledo,  36 
S.  97,  24  U.  S.  (L.  ed.)  616;  Hagar  Fed.  385,  1  L.E.A.  688;  Eoswell  v. 
V.  Eeelamation  Dist.  No.  108,  111  U.  Bateman,  20  N.  M.  77,  146  Pao.  950. 
S.  701,  4  S.  Ct.  663,  28  U.  S.  (L.  ed.)  L.B.A.1917D  365;  King  v.  Portland. 
569;  Walston  v.  Nevin,  128  U.  S.  38  Ore.  402,  63  Pac.  2,  55  L.E.  A.  812. 
.578,  9  S.  Ct.  192,  32  U.  S.  (L.  ed.)  4.  King  v.  Portland,  184  U.  S.  61, 
544;  Lent  v.  TiUson,  140  U.  S.  316,  22  S.  Ct.  290,  .46  U.  S.  (L.  ed.) 
11  8.  Ct.  825,  35  U.  S.  (L.  ed.)  419;  431;  Corcoran  v.  Cambridge,  199 
Fallbrook  Irrigation  Dist.  v.  Bradley,  Mass.  5,  85  N.  E.  155,  IS  KEA. 
164  U.  S.  112,  17  S.  Ct.  56,  41  U.  S.  (N.S.)  187;  King  v.  Portland,  38  Ore. 
(L.  ed.)  369;  Ballard  v.  Hunter,  204  402,  63  Pac.  2,  55  L.E.A.  812. 

U.  8.  241,  27  S.  Ct.  261,  51  U.  S.  5.  Garvin  v.  Daussman,  114  Ind. 
(L.  ed.)  461;  Londoner  ▼.  Denver,  210  429,  16  N.  E.  826,  5  A.  8.  E.  637; 
U.  8.  373,  28  8.  a.  708,  52  U.  8.  Violett  v.  Alexandria,  92  Va.  561,  23 
(L.  ed.)  1103;  Wnlzen  v.  San  Fran-  8.  B.  909,  53  A.  8.  E.  825,  31  L.E.A. 
Cisco,  101  Cal.  15,  35  Pac.  353,  40  382. 
A.  8.  E.  17;  Job  t.  Alton,  189  lU. 
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shall  have  the  right  to  support  his  allegations  by  arguxuQnt,  boiijrever 
brief;  and,  if  need  be,  by  proof,  however  informal.*  ,  . 

77.  Persons  Entitled  to  Notice. — Mortgagees  and  other  lienhold- 
ers,  or  persons  simply  having  such  interest  in  the  property  ,tbq^t  they 
may  possibly  be  affected  by  the  enforcement  of  a  special  assessment 
against  it,  are  not  entitled  to  notice  and  an  opportimity  to  be  heard 
in  assessment  proceedings.'  The  reason  for  this  is  that  a  mortgagee 
takes  his  lien  subject  to  the  rights  of  the  state,  or  of  any  .municipal 
authority  to  which  the  power  is  properly  delegated,  to  impose  on  the 
property  in  accordance  with  law  not  only  general  taxes,  but  special 
assessments.  He  is  not  the  owner  of  the  property,  but  a  lienholder 
merely;  and  the  fact  that  incidentally  the  value  of  the  lien  may  be 
impaired  by  the  enforcement  against  the  property  of  general  or  spe- 
cial taxes  does  not  give  him  a  constitutional  right  to  be  notified  of  tho 
proceedings,  under  which  such  taxes  are  imposed;  the  possible 
impairment  of  his  lien  does  not  amount  in  such  oases  to  a  taking  of 
property  without  due  process  of  law.*  The  failure  to  give  notice  to 
the  owner  of  a  railroad  of  an  assessment  of  which  notice  was  given  to 
a  lessee  only,  whose  name  was  placed  upon  the  plat,  instead  of  that 
of  the  owner,  does  not  invalidate  the  assessment  under  a  statute  which 
says  that  a  mere  mistake  in  the  name  of  the  owner  shall  not  invali- 
date the  lien,  and  that  the  plat  must  show  the  names  of  the  owners.* 

78.  Form  of  Notice;  Time  of  Giving. — The  purpose  of  notice  is  to 
.secure  to  the  owner  the  opportunity  to  protect  his  properly  from  tho 
lien  of  the  proposed  tax  or  some  part  thereof,  and  in  order  to  be 
effectual  it  should  be  so  full  and  clear  as  to  disclose  to  persons  of 
ordinary  intelligence  in  a  general  way  what  is  proposed  and' when 
and  where  they  may  be  heard.*"  So  a  notice  which  fails  to  designate 
a  tribunal  before  which,  a  place  where,  or  a  time  when  the  party 
to  be  affected  has  the  right  to  appear  to  expose  any  alleged  wrong  in 
the  assessment  imposed  upon  him  or  his  property  is  not  sufficient.** 
Different  pubho  improvements  may  be  legally  noticed  in  a  single 

6.  Londoner  ▼.  Denver,  210  U.  S.  8.  Fitchpatrick  v.  Botheras,  150  la. 
373.  28  S.  Ct.  708,  52  U.  8.  (L.  ed.)  376,  130  N.  W.  163,  Ann.  Cas.  1912D 
1103;  Denver  v.  State  Invest  Co.,  49  534,  37  L.R.A.(N.S.)  588. 

Colo.  244,  112   Pae.   789,  33  L.R.A.  9.  Chicago,  etc.,  R.  Co.  v.  Ottumwa, 

(N.S.)  395;  Merritt  v.  Portcbester,  71  112  la.  300,  83  N.  W.  1074,  51  L.K.A. 

N.  T.  309,  27  Am.  Rep.  47.  763. 

7.  Baldwin  v.  Maroney,  173  Ind.  10.  Bellingham  Bay,  etc.,  R.  Co.  v. 
.574,  91  N.  E.  3,  30  L.R.A.(N.S.)  761;  New  Whatcom,  172  U.  S.  314,  19  S. 
Fitchpatrick  V.  Botheras,  150  la.  376,  Ct.  205,  43  U.  S.  (L.  ed.)  460: 
130  N.  W.  163,  Ann.  Cas.  1912D  534  Violett  v.  Alexandria,  92  Va.  561,  23 
and  note,  37  L.R.A.(N.S.)  558  aud  S.  E.  909,  53  A.  S.  R.  825,  31  L.R.A. 
note;  Washington  Connty  Drainage  382:  Norfolk  v.  Young,  97  Va.  728, 
Com'rs  V.  Eastern  Home,  etc.,  Ass'n,  34  8.  E.  886,  47  L.R.A.  574. 

165  N.  C.  697,  81  S.  E.  947,  Ann.  Cas.       11.  Norfolk  v.  Toung,'97  Ya.  728. 
19150  40.  34  8.  B.  886,  47  L.R.A.  674. 
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notice  of  assessment,"  and  it  has  been  held  not  to  be  necessary  in 
the  notice  to  landowners  of  the  assessment  of  benefits  and  awarding 
of  damages  arising  out  of  the  construction  of  a  proposed  drainage 
ditch  to  designate  every  person  appearing  by  the  deed  records  to  own 
lands  within  the  district.  The  names  to  be  inserted  in  the  notice  are 
usually  obtained  by  the  viewers  while  inspecting  and  locating  the 
right  of  way  for  the  ditch,  and  such  notice  should,  in  addition  to  the 
names  returned  by  the  viewers,  also  designate  generally  all  other 
persons  whose  lands  will  be  affected  by  the  proposed  improvements.** 
The  time  and  place  given  for  a  hearing  must  be  such  that  with  rea- 
sonable effort  the  property  owner  will  be  enabled  to  attend  and  pre- 
sent his  objections,  but  while  it  may  be  that  the  authority  of  the 
legislature  to  prescribe  the  length  of  notice  is  not  absolute  and  beyond 
review,  it  is  certain  that  only  in  a  clear  case  will  a  notice  authorized 
by  the  legislature  be  set  aside  as  wholly  ineffectual  on  account  of  the 
I'hortness  of  the  time.  So  it  has  been  held  that  a  notice  of  reassess- 
ment for  a  street  improvement,  allowing  ten  days  only  for  objections, 
is  not  insufficient  for  due  process  of  law  because  the  time  is  so  short, 
especially  in  case  of  a  property  owner  doing  business  in  the  city, 
and  when  there  is  nothing  to  suggest  any  injustice.'*  The  publica- 
tion of  a  notice  in  a  newspaper  for  four  successive  days  is  not  vitiated 
by  the  fact  that  one  of  the  days  of  publication  is  a  Sunday." 

79.  Service  of  Notice. — It  is  a  fundamental  principle  in  assess- 
ment proceedings  that  every  requirement  of  the  statute  which  has  a 
semblance  of  benefit  to  the  owner  must  be  observed,  in  order  to  give 
to  the  municipality  jurisdiction  in  the  premises.**  Accordingly,  if 
the  notice  is  required  by  the  statute  to  be  posted  at  a  certain  place, 
a  posting  at  a  different  place  will  invalidate  the  proceedings.  It 
has  been  held,  however,  that  the  word  "near"  in  a  statute  requiring 
a  notice  of  a  special  assessment  to  be  posted  "on  or  near"  the  council 
(iharaber  door  does  not  signify  any  precise  measure  of  distance,  but 
is  a  relative  term,  and  its  meaning  must  be  determined  with  reference 
to  the  subject  matter.  So  where  no  exact  place  for  posting  was  pre- 
:jcribed,  it  has  been  declared  to  be  reasonable  to  interpret  the  language 
of  the  law  as  requiring  a  posting  in  such  location,  convenient  to  and 
in  the  vicinity  of  the  council  chamber,  aa  would  be  likely  to  catch  the 
eye  of  anyone  approaching  the  chamber,  and  that  a  posting  on  a 
public  buUe1;in  board  at  the  entrance  of  the  city  hall,  within  which 
the  council  chamber  was  situated,  was  a  posting  "near"  the  door  of 

12.  Iowa  Pipe.  etc..  Co.  v.  Callanan,  14.  Bellingham  Bay,  etc.,  R.  Co.  v. 
125  la,  358,  101  N.  W.  141.  106  A.  B.  New  Whatcom,  172  U.  S.  314,  19  8. 
R.  311,  3  Ann.  Cas.  7,  87  L.R.A.  408.  Ct.  205,  43  U.  S.  (L.  ed.)  460. 

13.  Barnes  v.  Missouri  Valley  16.  Nixon  v.  Burlington,  141  la. 
Constr.  Co.,  257  Mo.'  175,  165  S.  W.  316,  115  N.  W.  239,  18  Ann.  Cas. 
723,  Ann.   Cas.  1915C  34.    And  see  1037. 

Dbains  akd  Sbwbbs,  vol.  9,  p.  657.  16.  See  supra,  par.  10. 
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the  chamber.*'  It  is  not  essential  that  actual  notice  in  fact  be  given 
to  or  possessed  by  the  property  owner  so  long  as  the  statutory  provi- 
sions are  fully  complied  with,**  and  so  notice  by  publication  is  a 
sufficient  notice  in  proceedings  of  this  nature.*'  But  the  publication 
must  be  of  such  a  character  as  to  create  a  reasonable  presumption  that 
the  owner,  if  present  and  taking  ordinary  care  of  his  property,  will 
receive  the  information  of  what  is  proposed  and  when  and  where 
he  may  be  heard.*" 

80.  Waiver  of  Notice  or  Defects  Therein. — It  is  well  settled  that  a 
person  may  waive  a  rule  of  law  or  a  statute,  or  eyen  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where  it  is  exclusively 
a  matter  of  private  right,  and  no  considerations  of  public  policy  or 
morals  are  involved,  and,  having  once  done  so,  he  cannot  subse- 
quently invoke  its  protection.  Accordingly  an  omission  to  give  notice 
of  assessment  proceedings  .may  be  waived.*  If  a  property  owner 
appears  in  response  to  a  defective  notice,  it  is  incumbent  upon  him 
to  show  that  he  then  objected  to  the  sufficiency  of  the  notice,  otherwise 
the  court  will  treat  that  objection  as  waived,  unless,  the  defect  was 
jurisdictional  in  the  absolute  sense  that  it  could  not  bo.  waived  in  any 
manner.* 

81.  Time  of  Making  Assessments. — ^The  general  rule  relating  to 
the  time  within  which  an  assessment  must  be  made  is  that  it  rests 
in  the  discretion  of  the  commissioner  or  board  appointed  to  carry  out 
the  public  improvement  when  the  assessment  shall  be  levied,  unless 
the  question  of  time  is  specifically  or  impliedly  dealt  with  in  the 
statute  authorizing  the  improvement.*  In  some  jurisdictions  the 
practice  obtains  of  making  the  assessment  for  a  public  improvement 
on  estimates  of  t^e  cost  before  the  improvement  is  completed.*  Under 
this  rule  the  corporate  authorities  of  cities  and  villages  may  levy  spe- 
cial assessments  for  the  improvement  of  a  proposed  street,  before 

17.  Haughawout  v.  Pereival,  161  Ct.  205,  43  U.  S.  (L.  ed.)  460;  Violett 
Cal.  491,  119  Pac.  649,  Ann.  Cas.  v.  Alexandria,  92  Va.  561,  23  S.  E. 
1913D  115.  909,  53  A.  S.  R.  825.  31  L.R.A.  382; 

18.  Methodist  Protestant  Church  v.  Norfolk  v.  Young,  97  Va.  728,  34  S. 
Baltimore,  6  GiU  (Md.)  391,  48  Am.  E.  886,  47  LR.A.  574. 

Dec.  540.  1.  Birmingham   v.   Wills,   178   Ala. 

19.  Paulsen  v.  Portland,  149  U.  S.  198,  59  So.  173,  Ann.  Cas.  1915B  746. 
30,  13  8.  Ct.  750,  37  U.  S.  (L.  ed.)  2.  Great  Northern  R.  Co.  v.  Leaven- 
637;  BelHngham  Bay,  etc.,  R.  Co.  worth,  81  Wash.  511,  142  Pac.  1155, 
V.  New  Whatcom,  172  U.  S.  314,  19  Ann.  Cas.  1916D  239. 

S    Ct.  205,  43  U.  S.    (L.  ed.)   460;  3.  Auburn  v.  Paul,  113  Me.  207,  93 

French  v.  Barber  Asphalt  Paving  Co.,  Atl.  289,  Ann.  Caa.  1917E  136  and 

181  U.  8.  334,  21  S.  Ct.  625,  45  U.  S.  note. 

(L.  ed.)  879;  Wight  v.  Davidson,  181  4.  Davidson  v.  New  Orieans,  96  U. 

U.  8.  371,  21  S.  Ct.  616,  45  U.  8.  S.  97,  24  U.  8.  (L.  ed.)  616;  Ross  v. 

(L.  ed.)  900.  Wright  County,  128  la.  427,  104  N. 

I      20.  Bellingham  Bay,  etc,  R.  Co.  v.  W.  506,  1  L.R.A.(N.S.)  431. 

New  Whatcom,  172  U.  S.  314,  19  S.  Note:  Ann.  Cas.  1917E  139. 
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acquiring  tide  to  the 'soil  by  condemnation  or  "otherwise,  and  maj' 
afterwards  take  the  necessary  steps  to  condemn  'the  land  and  have 
the  compensation  and  damages  to  be  paid  assessed,  and  the  owner  of 
the  property  specially  assessed  for  grading  and  paving  sueh  street 
cannot  interpose  the  objection  to  the  confirmation  of  such  assessment 
that  the  city  or  village  had  not  at  the-  beginning  acquired  title  to  the 
soil  to  be  graded  and  paved.*  In  other  jurisdictions  the  established 
practice  is  to  make  the  assessment  for  a  public  improvement  after 
the  improvement  has  been  made  and  the  cost  definitely  established,* 
and  according  to  some  decisions  the  assessment  is  not  to  be  made  until 
after  the  contract  has  been  let.'  So  where  a  municipality  designated 
a  certain  street  for  improvement,  it  was  held  that  it  could  not  improve 
a  part  of  the  street  and  collect  an  assessment  therefor  on  the  owners 
abutting  on  the  improved  part;  but  the  entire  work  must  be  done 
before  the  assessment  could  be  levied.  But  this  principle  has  been 
declared  not  to  apply  where  one  kind  of  work  was  to  be  done  on  one 
part  of  the  street  and  another  kind  on  a  di£ferent  section  of  the  same 
street,  as  for  example  cutting  and  guttering  on  the  one  and  macad- 
amizing on  the  other.*  The  amount  of  special  assessments  cannot 
be  known  until  laid,  and  hence  the  net  amount  to  be  paid  by  those 
specially  benefited,  and  the  amount  remaining  to  be  paid  hy  the  city, 
cannot  be  ascertained  until  that  time.  No  apportionment  of  the  share 
to  be  paid  by  the  city  can  therefore  be  made  until  after  the  assess- 
ments are  laid.' 

82.  By  Whom  Assessments  Made;  Oath. — Where  the  power  to 
order  an  improvement  and  to  levy  an  assessment  to  pay  therefor  is 
vested  in  the  city  council  to  be  exercised  by  ordinance,  it  is  not  com-- 
potent  for  the  coundl  to  delegate  the  power  to  levy  and  assess  the  cost 
of  the  street  improvement  tothe  city  clerk.*"  It  is  a  rule  of  law  that 
where  a  judicial  officer  has  not  such  an  interest  in  a  cause  or  matter  as 
that  the  result  must  necessarily  affect  his  personal  or  pecuniary  inter; 
est,  or  where  his  interest  is  minute,  and  he  has  so  exclusive  a  jurisdic^ 
tion  that  his  refusal  to  act  in  the  cause  or  matter  will  prevent  any 
proceeding  in  it,  he  may  act  so  far  as  that  there  may  not  be  a  failure  of 
remedy.  So  where  a  statute  conferred  on  a  county  judge  exclusive 
jurisdiction  to  appoint  commissioners  under  a  drainage  act,  it  was 
held  that  he  might  lawfully  act  although  the  petition  showed  that 

6.  Clark  v.  Salem,  61  Ore.  116,  121  Note:  Ann.  Cas.  1917E  139. 

Pac.  416,  Ann.  Cas.  1914B  205  and  8.  Note:  Ann.  Cas.  1917E  140. 

note.  9-  Dellaripa's    Appeal,    88    Conn. 

6.  Sedalia  v.  Donohue,  190  Mo.  407,  565,  92  AtL  116,  Ann.  Cas.  1917B 
89  S.  W.  386,  4  Ann.  Cas.  89.  862. 

Note:  Ann.  Cas.  1917E  139.  10.  Sedalia  v.    Donohne,   190   Mo. 

7.  State  «.  Ely,  129  Minn.  40,  151  407,  89  8.  W.  386,  4  Ann.  Cas.  89. 
N.  W.  545,  Ann.  Cas.  1916B  189. 
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he  was  interested  as  owner  of  lands  to  be  a£Feoted.**  A  statute  provid- 
ing for  the  aeseesment  of  benefits  by  freeholder,  who  are  piiesumablj, 
taxpayers  of  the  city,  is  not  unconstitutional  as  depriving  a  properly 
owner  of  the  right  to  have  the  assessment  made  by  an  impartial  tri- 
bunal.*' And  due  process  of  law  is  not  denied  an  owner  of  property 
because  all  the  members  of.  tiie  board  levying  the  assessmei^t  were 
residents  of  the  town,  and  taxpayers  thereof,  and  some  of  the  piembers 
were  owners  of  lots  abutting,  on  the  improvement,  and  assessable 
therefor.**  Likewise,  testifying  as  an  expert  witness  as  to  the  effect 
of  the  improvement  on  property,  on  a  trial  of  a  former  assessment 
roll  for  the  same  improvement,  will  not  disqualify.**  But  it  has  been 
held  that  in  providing  for  a  commission  to  d^rmine  the  amount  of 
money  that  shall  be  collected  from  each  property  owner,  the  law  of 
the  land  forbids  the  enactment  of  a  statute  that  permits  the  selection 
of  a  commissioner  who  personally  has  a  property  interest  in  the  result 
of  the  deliberations  of  the  body  of  which  he  is  a  member,*"  Local 
improvement  statutes'  which  provide  for  assessment  by  specially 
appointed  commissioners  usually  require  that  such  commissioners 
shall  not  act  until  they  have  taken  an  oath  prescribed  by  the  law. 
Under  statutes  so  providins;  their  appointment  can  only  be  consum- 
inated  and  they  fully  inducted  into  oflBce  by  the  prescribed  cere- 
mony. It  is  a  condition  precedait  to  their  right  to  perfprm  the 
funrtions  of  their  office,  and  the  oath  is  one  of  the  salegusirds  provided 
by  statute  for  the  protection  of  the  property  holder.  If  the  form  of 
the  oath  is  prescribed  by  statute,  that  form  is  of  the  essence  of  the 
act;  that  which  the  leqrislature  has  positively  directed  the  courts  will 
not  declare  immaterial." 

83.  Report  of  Commissioflerft. — However  valid  the  law  under  which 
an  assessment  is  made  may  be,  the  assessment  must  show  on  its  face 
the  principles  on  which  it  was  made,  and  such  principles  must  be  in 
accordance  with  legal  requirements.*'  The  land  on  which  the  assess- 
ment is  levied  should  be  described  with  reasonable  certainty.**  Thus 
an  assessment  on  land  for  a  street  improvement  must  describe  the 
lots  assessed,  so  that  they  can  be  identified,  or  a  sale  under  such 
assessment  will  be  void,  and  merely  stating  the  number  of  feet  front 
is  not  a  sufficient  description.**    Where  a  city  charter  provides  that 

11.  In  re  Byers,  72  N.  Y.  1,  28  Am.      16.  Merritt  v.  Portchester,  71  N.  Y. 
Rep.  88.  309,  27  Am.  Rep.  47. 

12.  Note:  16  L.R.A.(N.S.)  292.  17.  New  Brunswiek  Rubber  Co.  v. 
IS.  Hibhen  v.  Smith.  191  U.  S.  310,  Streets,  etc,  Com'rs,  38  N.  J.  L.  190, 

24  S.  Ct.  88, 48  U.  S.  (L.  ed.)  196.  20  Am.  Rep.  380. 

Note:  16  L.R.A.(N:S.)  292.  18.  Zigler  v.  Menges,  121  Ind,  99, 

14.  Note:  16  L.R.A.(N.S.)  293,  22  N.  E.  782,  16  A.  S.  E.  357. 

15.  Union    Drainage    Dist.    No.    1  19.  Sharp  v.  Johnspn,  4  Hill   (N. 
Comrs.  V.  Smith,  033  III.  417,  84  N.  E.  Y.)  92,  40  Am.  Dee.  259. 

376,  16  L.R.A.(N.S.)  292. 
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assessment  commissioneis  must  be  dianterested  freeholders  of  the 
city,  the  failure  of  the  assessment  proceedings  to  show  on  their  face 
that  the  commissioners  possessed  those  qualifications  vitintes  the 
assessment." 

84.  Confirmation  of.  Report;  Review  of  Assessment. — ^Provision  is 
ordinarily  made  by  statute  for  filing  objections  and  for  a  hearing  on 
the  report  of  an  assessment,*  and  the  word  "owner"  used  in  specify- 
ing those  who  may  appear  and  defend  against  confirming  such  report 
is  not  always  strictly  construed  to  mean  one  who  holds  the  legal  title, 
but  it  may  mean  persons  interested  in  the  land,  which  includes  mortr- 
gagees.*  It  has  been  held  that  notice  of  the  meetings  of  the  common 
council  on  proceedings  to  confirm  a  special  ass^sment  for  a  public 
improvement  is  not  essential,  where  notice  was  given  of  the  meetings 
of  the  commissioners  appointed  to  make  such  assessment.'  When 
an  assessment  is  made  and  confirmed,  if  no  appeal  is  taken  within  the 
prescribed  time,  the  order  confirming  such  assessment  becomes  final, 
equivalent  to  a  judgment  of  such  board,  and  is  not  subject  to  a  col- 
lateral attack.*  There  are  numerous  decisions  to  the  effect  that  when 
a  special  assessment  is  laid  upon  propertr^  benefited,  for  the  purpose 
of  meeting  the  cost  of  a  local  improvement,  and  is  imposed  in  con- 
formity to  a  statute,  the  couiia  cannot  review  it.*  But  it  is  sometimes 
provided  by  statute  that  a  property  owner  may  have  the  assessment 
reviewed  before  a  designated  tribunal  and  that  it  shall  consider  the 
assessment,  and  abate  it  if  it  is  unreasonable,  and  that  the  amount 
abated  if  it  has  been  collected  shall  be  repaid.' 

85.  Reassessment;  Right  of  Contractor  to  Compel  New  Assess- 
ment.— ^A  reassessment  implies,  not  merely  the  fact  of  the  improve- 
ment, but  also  that  one  attempt  has  been  made  to  collect  the  cost 
and  failed,'  and  it  is  in  a  sense  a  continuation  of  the  original  proceed- 
ings.' Owners  of  property  against  which  a  special  assessment  is 
directed  to  be  made  by  the  court  after  an  attempted  levy  has  been  set 
aside  cannot  avoid  liability  thereon  on  the  ground  that  the  limita- 
tion period  has  run  since  the  first  assessment  became  delinquent,  if  it 

20.  Note:     16    L.R.A.(N.S.)     293.  Note:  28  L.R.A.(N.S.)  1152. 

And  see  supra,  par.  82.  And  see  supra,  par.  14,  26,  57. 

1.  In  re  Sixth  Ave.  West,  59  Wash.  6.  Corcoran  v.  Cambiidge,  199 
41,  1Q9  Pac.  1052,  Ann.  Cas.  1912A  Mass.  5,  85  N.  E.  155,  18  L.R.A. 
1047.  (N.S.)  187. 

2.  Carstens  v.  Seattle,  84  Wash.  88,  7.  Belliiigham  Bay,  etc.,  B.  Co.  v. 
146  Pac.  381,  Ann.  Cas.  1917A  1070.  New  Whatcom,  172  U.  S.  314,  19  S. 

3.  English   v.   Arizona,   214  U. '  S.  Ct.  205,  43  U.  S.  (L.  ed.)  460. 

359,  29  S.  Ct.  658,  53  U.  S.  (L.  ed.)  8.  Columbia  Heighte  Realty  Co.  v. 

1030.  Rudolph,  217  U:  S.  547,  30  8.  Ct.  518. 

4.  Wilkins  v.  Hillman,  45  OWa.  54  U.  S.  (L.  ed.)  877;  Rdff  v.  Port- 
451,  145  Pac.  1111,  L.R.A.1915D  249.  land,  71  Ore.  421,  141  Pac.  167,  142 

5.  Hammett  v.  Philadelphia,  65  Pa.  Pae.  827,  L.B.A.1916D  772. 
St.  146,  3  Am.  Rep.  615. 
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has  not  run  since  the  court  ordered  tiie  new  assessment.*  The  various 
statutes  concerning  special  assessraents  generally  give  authority  to 
make  a  reassessment  where  the  hoard  making  the  assessment  has 
proceeded  irregularly  in  making  an  assessment  which  it  was  author- 
ized to  make.*"  A  second  assessment  for  street  work  may  be  made  if 
the  first  is  declared  invalid,  and  the  prior  proceedings  are  sufficient 
to  support  it ;  if  some  of  the  property  owners  have  paid  the  fbst  assess- 
ment, such  payments  may  be  treated  as  advance  payments  on  the 
second.**  A  reassessment  of  benefits  is  properly  made  where  an 
earlier  act  under  which  the  original  assessment  of  benefits  was  made 
had  been  superseded  by  the  new  enactment  at  the  time  of  the  court's 
refusal  to  confirm  such  assessment**  So  it  is  competent  for  the  legis-. 
lature  to  pass  an  act  authorizing  a  reassespaent  to  meet  the  cost  of 
a  local  improvement  where  the  statute  under  which  the  proceedings 
were  instituted  has  been  declared  unconstitutional.**  Where  an 
assessment  has  been  declared  absolutely  void  and  not  merely  irregu- 
lar, it  has  been  held  that  the  act  of  tlie  legislature  in  afterwards  a^ess- 
ing  the  property  must  be  regarded  as  a  new  assessment  and  not  as  an 
effort  to  validate  a  void  one.**  An  assessment  made  by  a  tribunal 
duly  authorized  is  not  a  reassessment,  because  a  tribunal  absolutely 
without  authority  had  previously  attempted  to  act  in  the  premises." 
Under  a  statute  providing  that  when,  by  reason  of  any  omission  or 
irregularity  in  proceedings,  a  special  tax  or  assessment  is  invalid  or 
of  doubtful  validity,  a  municipal  council  may  reassess  and  relevy  it 
with  the  same  force  and  effect  as  an  original  levy,  a  city  couincil 
cannot  after  a  tax  levied  by  them  for  street  improvements  has  been 
adjudged  void  by  the  courts  proceed  by  ordinance  to  declare  its  for- 
mer acts  in  reference  to  such  improvements  legal  and  valid,  and  thus 
avoid  the  effect  of  the  adverse  adjudication,  without  making  any  pro- 
vision for  a  reassessment  or  relevy  .of  the  tax.**  A  reassessment  must 
be  made  before  the  proceedings  are  finally  closed.  So  a  statute  pro- 
viding for  reassessment  of  property  in  all  cases  where  special  assess- 
ments have  been  or  may  be  declared  void  or  invalid  does  not  authorize 

9.  Shaw  V.  Waldron,  55  Wash.  271,  12.  Columbia  Heights  Realty  Co.  v. 
104  Pac.  272,  28  L.R.A.(N.S.)  735  Rudolph,  217  U.  S.  547,  30  S.  Ct.  581, 
and  note.  54  U.  S.  (L  ed.)  880. 

10.  McManuB  v.  Homadsy,  124  la.  18.  Chester  City  v.  Blaek,  132  Pa. 
267,  100  N.  W.  33,  104  A.  S.  R.  316,  St.  568,  19  Atl.  276,  6  L.B.A.  802  and 
2  Ann.  Cas.  237 ;  Martin  v.  Oskaloosa,  note. 

126  la.  680,  102  N.  W.  529,  3  Ann.  14.  Spencer  v.  Merchant,  125  U.  S. 

Caa.  651;  ReifiE  v.  Portland,  71  Ore.  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.) 

421,    141    Pac.    167,   142   Pac.   827,  763. 

L.R.A.1915D  772;  Kersten  v.  Milwau-  16.  Auburn  v.  Paul,  113  Me.  207, 

kee,  106  Wis.  200,  81  N.  W,  948, 1103,  93  Atl.  289,  Ann.  Cas.  1917E  136. 

48  LJI.A.  851.  16.  McManus  v.  Hornaday,  124  la. 

11.  Wood  V.  Strother,  76  CaL  545,  267,  100  N.  W.  33,  104  A.  S.  B.  316, 
18  Pae.  766,  9  A.  S.  B.  249.  2  Ann.  Cas.  237. 
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a  reaasessment  of  property  for  the  benefit  of  a  purchaser  at  a  tax  sale 
who  fidls  to  recover  the  amount  of  such  special  taxes  from  the  prop- 
erty on  account  of  the  illegality  of  the  assessment."  Likewise  it  has 
been  held  that  a  subsequent  statute  authorisdng  municipalities  to  reas- 
sess for  street  improvements  where  a  former  assessment  was  for  any 
cause  invalid,  as  to  all  property  upon  which  such  former  assessment 
had  not  been  paid,  is  for  the  benefit  of  the  taxing  municipalities  only, 
and  where  a  municipality  has  I'eceived  the  amount  of  the  former 
assessment  by  the  sale  of  the  assessed  property,  the  right  to  assess  such 
property  for  such  improvement  is  extinguished  and  cannot  be  reas- 
serted, and  no  power  of  reassessment  as  to  such  property  is  given  by 
such  statute.**  No  notice  to  abutting  property  owners  need  be  given 
of  th6  intention  of  the  council  to  pass  a  resolution  for  reassessment,** 
but  after  the  resolution  has  been  passed  notice  thereof  must  be  given 
to  the  property  owners,  and  they  must  have  an  opportunity  to  appear 
and  object  to  the  reassessment,  if  they  desire  to  do  so.**  A  municipal 
corporation  is  not  liable  to  an  action  for  refusal  to  proceed  to  levy  a 
new  special  assessment  to  pay  for  a  local  improvement  after  the  orig- 
inal one  was  set  aside  for  irregularity,  under  a  contract  by  which  the 
contractOT  agreed  to  look  only  to  such  assessments  for  his  compensa- 
tion and  to  take  the  risk  of  their  invalidity,  in  accordance  with  a 
statute  which  expressly  provides  that  the  claim  shall  not  become  a 
public  charge  in  any  event,  but  a  complete  remedy  is  clearly  open 
to  the  contractor,  by  a  proceeding  in  the  proper  forum,  to  ascertain 
the  power,  and  thereupon  enforce  the  ministerial  duty  to  make  the 
new  assessment  in  obedience  to  the  statute  and  violating  none  of  its 
provisions.* 

Vn.  Enforcement  ov  Assessment 

86.  In  General. — ^The  levying  atid  collection  of  assessments  for 
local  improvements  is  a  purely  statutory  proceeding  and  in  derogation 
of  the  common  law.  It  is  a  general  rule  that  where  a  statute  creates 
a  new  right  and  prescribes  a  remedy  therefor,  the  remedy  is  exclusive. 
This  principle  applies  to  statutes  which  give  the  power  to  municipal 
or  other  public  corporations  to  levy  assessments  for  local  improve- 
ments and  which  provide  for  their  collection.  Hence  it  follows  that 
no  other  liability  can  exist  in  respect  to  an  assessment  than  that  pre- 

17.  Barkley  v.  Lincoln,  82  Neb.  181,  New  Whatcom,  172  U.  S.  314,  19  S. 

117  N.  W.  398,  130  A.  S.  R.  659,  18  Ct.  205,  43  U.  S.  (L.  ed.)  460;  Tone 

L.R.A.(N.S,)  392.  v.  Columbus,  39  Ohio  St,  281,  48  Am. 

1?.  Bui^ge  V.  Grand  Forks,  1  N.  D.  Kep.  438;  Reiflf  v.  Portland,  71  Ore. 

309,  47  N.  W.  390,  10  L.R.A.  165.  421,    141    Pac.    167,   142   Pao.    827, 

19.  Eeiff  V.  Portland,  71  Ore.  421,  L.R~A..1915D  772. 

141  Pao.  167,  142  Pac.  827,  L.E.A.  1.  Pontiac  v.  Talbot  Paving  Co.,  96 
1915D  772.  Fed.  679,  36  C.  C.  A.  88,  48  L.R.A., 

20.  gellingham  Bay,  etc.,  R.  Co.  T.  326.  '  ' 
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scribed  by  the  statute.*  But  where  the  legislature  has  not  authorir«d 
any  method  for  collecting  a  tax,  an  action  at  law  will  lie  to  collect  ^t,* 
Where  by  the  statute  an  assessment  is  to  be  paid  by  the  owner  person- 
ally, and  is  also  made  a  lien  on  the  property,  the  charge  may  be 
collected  and  the  lien  enforced  by  a  proceeding  at  law  or  in  equity, 
either  in  the  name  of  the  municipality  or  its  appointee.*  In  addition 
to  the  remedy  by  sale  of  the  land,'  the  city  under  some  statutes  may 
enforce  the  lien  of  the  assessment  by  an  ordinary  civil  action  of  fore- 
closure in  court.*  The  warrant  for  the  collection  of  a  local  assess- 
ment by  the  terms  of  some  acts  has  the  force  and  effect  of  an  execu- 
tion against  real  property  and  is  to  be  executed  in  Uke  manner.' 
There  are  numerous  decisions  to  the  effect  that  proceedings  to  enforce 
special  tax  bills  where  no  personal  liability  attaches  are  in  the  nature 
of  proceedings  in  rem,  and  compulsory  payment  of  the  judgment 
can  only  be  by  a  sale  of  the  assessed  property,'  but  some  courts  have 
declared  that  these  proceedings  are  not  strictly  proceedings  in  rem.* 
A  petition  to  enforce  a  lien  for  a  street  assessment  is  fatally  defective 
if  it  fails  to  show  that  the  city  council  and  not  the  contractor  fixed 
the  grade  of  the  street.**  A  bill  to  collect  assessments  on  several  lots 
is  not  multifarious  where  the  assessments  were  assessed  on  the  lots 
by  the  foot  front,  and  all  against  the  same  defendant.**  And  due 
process  of  law  does  not  require  that  the  nonresident  owners  of  lands 
within  an  assessment  district  should  have  personal  notice  of  the  pen- 
dency of  a  suit  to  collect  the  assessment  upon  their  lands.*'  The 
statutory  right  to  serve  a  general  notice  against  unknown  owners 
does  not  apply  to  an  owner  who  is  dead  at  the  time  the  proceedings 
are  instituted;  and  such  a  notice  will  not  give  jurisdiction  of  the  land 
he  owned ;  general  notice  is  only  allowed  where  the  owner  is  unknown 
and  that  fact  is  alleged.**  Judgments  for  street  assessments  are  void 
if  the  owner  of  the  property  assessed  is  not  made  a  party  to  a  suit  to 

2.  Note:  133  A.  S.  R.  929.  64  N.  W.  809,  54  A.  S.  B.  6tl,  29 

8.  Huntsville   v.    Wadison    County,  L.R.A.  778;  Clinton  v.  Henry  County, 

166  Ala.  389,  52  So.  326, 139  A.  S.  B.  115  iMo.  557,  22  S.  W.  494,  37  A.  S.  R. 

45.    And  see  Taxation.  415;    Carstene   v.    Seattle,   84   Wash. 

4.  Fitch  v.  Creighton,  24  How.  159,  88,  146  Pao.  381,  Ann.   Caa.  1917A 

16  U.  S.  (L.  ed.)  596.  1070. 

6.  See  infra,  par.  97.  Note:  133  A.  S.  B.  930. 

6.  Sarpent  v.  Tuttle,  67  Conn.  162,  9.  Note:  133  A.  S.  R.  930. 

34  Atl.  1028,  32  L.R.A.  822;  Carstens  10.  Zable  v.  Louisville  Baptist  Or- 

V.  Seattle,  84  Wash.  88,  146  Pae.  381,  phans'  Home,  92  Ky.  89,  17  S.  W. 

Ann.  Cas.  1917A  1070.    And  see  Dor-  212,  13  L.R.A.  668. 

land  V.  Hanson,  81  Cal.  202,  22  Pao.  11.  Fitch   v.    Creighton,   24  How. 

552,  15  A.  S.  R.  44.  159,  16  U.  S.  (L.  ed.)  596. 

7.  aark  v.  Salem,  61  Ore.  116,  121  12.  Ballard  v.   Hunter,  204  U.  S. 
Pac.  416,  Ann.  Cas.  1914B  205.  241,  27  S.  Ct.  261,  51  U.  S.  (L.  ed.> 

8.  rhadwiek  v.  Kellev,   187  U.   S.  461. 

640,  23  S.  Ct.  175,  47  U.  S.  (L.  ed.)       13.  Greenstreet  v.  Thornton,  60  Ark. 
293;  Farrell  v,  St.  Paul,  62  Minn.  271,  369,  30  S.  W.  347,  27  L.R.A.  736. 
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collect  the  same,^*  and  his  title  is  not  divested  by  a  sale  there- 
uuder.** 

87.  Personal  Liability. — ^It  is  generally  held  that  a  special  assess- 
ment is  a  charge  upon  the  specific  land  benefited,  and  not  against  the 
owner  thereof,*'  and  there' being  no  personal  liability  of  the  property 
owner  for  special  assessments  a  personal  action  cannot  ordinarily  be 
maintained  for  its  collection.*'  But  there  are  numerous  decisions  to 
the  effect  that  where  a  property  owner  signs  an  agreement  waiving 
irregularities  and  agrees  to  pay  the  assessment  in  instalments,  such 
an  agreement  is  a  new  and  independent  undertaking,  upon  a  suffi- 
cient consideration,  which  imposes  upon  the  person  executing  it  a 
personal  obligation  to  pay  the  assessment  and  subjects  him  to  a  per- 
sonal judgment  on  failure  to  pay.**  So  the  ownership  of  the  prop- 
erty subject  to  assessment  may  be  such  as  to  preclude  the  uses  of  the 
ordinary  remedies  for  the  enforcement  of  an  assessment  and  demand 
another  method  of  procedure.  Thus  a  money  judgment  against  a 
municipality  has  been  allowed  apparently  as  a  substitute  for  the  ordi- 
nary remedy  of  enforcing  the  assessment  against  the  property,  which, 
in  case  of  the  property  of  a  municipality,  would  be  contrary  to  public 
policy.**  On  the  same  principle,  the  award  of  a  personal  judgment 
against  a  railroad  has  been  allowed  as  a  substitute  for  the  enforcement 
uf  the  lien  against  the  property  itself,  which  is  devoted  to  a  public 
use.'*  So  it  has  been  held  that  one  holding  as  trustee  the  legal  title 
to  real  estate,  who  has  all  the  rights  and  liabilities  of  the  owner  except 
as  to  the  cestui  que  trust,  may  be  made  personally  liable  for  an  assess- 

14.  Mayo  v.  Ah  Loy,  32  Cal.  477,  57  L.B.A.  150;  Raleigh  v.  Peace,  110 

91  Am.  Dee.  595;  Rixford  v.  Zeigler,  N.  0.  32, 14  S.  E.  521, 17  L.R.A.  330; 

150  Cal.  435,  88  Pac.  1092,  119  A.  S.  Ivanhoe  v.  Enterprise,  29  Ore.  245, 

R   229  45  Pae.  771,  35  L.R.A.  58  and  note; 

'l5.  Rixford    v.    Zeigler,    150    Cal.  McCroweU  v.  Bristol,  89  Va.  652,  16 

435,  88  Pac.  1092,  119  A.  S.  R.  229.  S.  E.  867,  20  L.R.A.  653;  Asberry  v. 

16.  Hudson  v.  People,  188  111.  103,  Roanoke,  91  Va.  562,  22  S.  E.  360, 
58  N.  E.  964,  80  A.  S.  R.  166;  Heman  42  L.R.A.  636. 

Constr.  Co.  v.  Wabash  R.  Co.,  206  Mo.  Note:  133  A.  S.  R.  929,  933. 

172,  104  S.  W.  67,  121  A.  S.  R.  649,  18.  Windfall  City  School  Town  v. 

12  Ann.   Cas.   630,   12   L.R.A.(N.S.)  SomerviUe,  181  Ind.  463,  104  N.  E. 

112;  Ivanhoe  v.  Enterprise,  29  Ore.  859,  Ann.  Cas.  1916D-661;  Moore  v. 

245,  45  Pac.  771,  35  L.R.A.  58.  Barry,  30   S.   C.  530,  9   S.   E.  589, 

17.  Lemoiit  v.  Jenks,  197  HI.  363,  4  L.R.A.  294. 

64  N.  E.  362,  90  A.  S.  R.  172;  Macon       Notes:  133  A.  S.  R.  939;  18  L.R.A. 
V.  Patty,  57  Miss.  378,  34  Am.  Rep.    (N.S.)  1263. 

451;  Heman  Constr.   Co.  v.  Wabash       19.  Notes:   133   A.   S.  R.  939;   18 
R.  Co.,  206  Mo.  172,  104  S.  W.  67,  L.R.A. (N.S.)  1263. 
121  A    S    R.  649,  12  Ann.  Cas.  630,       20.  Pittsburgh,  etc.,  R.  Co.  v.  Ta- 
12    L.R.A.(N.S.)     112;    Philadelphia   her,  168  Ind.  419,  77  N.  E.  741,  11 
Mortg.,  etc.,  Co.  v.  Omaha,  63  Neb.   Ann.  Cas.  808. 
280.  88  N.  W.  523,  93  A.  S.  R.  442,      Note:  18  L.R.A.(N.S.)  1263. 
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ment  upon  the  property  for  public  improvements.*  In  some  jurisdic- 
tions there  are  statutes  which  provide  that  such  assessments  may  be 
collected  by  ordinary  action  at  law,*  and  these  acts  overcome  one  of 
the  principal  objections  to  the  assessment  of  public  property  and  rdl- 
road  rights  of  way ;  they  obviate  all  practical  danger  of  a  sale  of  such 
properly.*  Where  a  statute  declares  that  the  improvement  may  b^ 
made  at  the  expense  of  the  owner  of  abutting  property,  it  must  be 
understood  to  mean  at  his  expense  by  making  it  a  charge  upon  his 
property  so  abutting,  and  not  a  personal  liability  enforceable  by  an 
ordinary  action  at  law.**-  In  some  states  where  a  personal  action  may 
be  maintained  against  a  property  owner,  it  is  the  rule  that  the  owner 
cannot  be  charged  with  a  deficit  after  the  whole  value  of  the  property 
assessed  has  been  absorbed  in  partially  paying  for  the  alleged  benefits. 
To  enforce  such  liability  would  shock  the  sense  of  justice,  and  seems 
clearly  arbitrary  and  unconstitutional.'  In  a  few  instances  a  personal 
liability  has  been  recognised  for  the  construction  of  sidewalks  under 
proceedings  in  the  form  of  tax  proceedings,  but  the  enforcement  of 
the  cost  of  the  improvement  was  sustained  as  an  exercise  of  the  police 
power  rather  than  of  the  power  of  making  assessments  based  on 
benefits.* 

88.  Interest  In  Property  as  Affecting  Liability. — ^Taxes  and  assess- 
ments are  levied  and  assessed  upon  the  corpus  of  real  estate,  and  not 
upon  the  title  by  which  the  same  may  be  held,  unless  otherwise  pr6- 
vided  by  statute.'  According  to  the  weight  of  authority  a  special  as- 
sessment for  a  local  and  permanent  improvement  should  be  borne 
ratably  by  the  life  tenant  and  remainderman  in  proportion  to  the 
benefit  accruing  to  each,  where  such  improvement  increases  the  value 
of  the  remainder;  but  a  special  assessment  for  an  improvement  of  a 
temporary  character  should  be  borne  by  the  life  tenant.*  It  has  been 
held,  however,  that  an  assessment  for  street  improvements  must  be 
paid  by  the  life  tenant,  and  he  cannot  compel  the  remainderman  to 

1.  Bangor  v.  Peiree,  106  Me.  945,  245,  45  Pac.  771,  35  L.B.A.  58. 
76  Atl.  945,   138  A.  S.   R.   363,  29  6.  Note:  35  L.R.A.  64. 
L.R.A.(N.S.)   770  and  note.  6.  State  v.   Newark,   37   N..  J.  L. 

2.  Fitch  v.  Creighton,  24  How.  159,  415,  18  Am.  Rep.  729:  Franklin  y. 
16  U.  S.  (Lw  ed.)  596;  Mayo  v.  Ah  Mayberry,  6  Humph.  (Tenn.)  368,  44 
Ley,  32  Cal.  477,  91  Am.  Dec.  595;  Am.  Dec.  315. 

Chicago,  etc.,  R.  Co.  v.  Janesville,  137  Note :  133  A.  8.  B.  939. 

Wis.  7,  118  N.  W.  182,  28  L.R.A  And  see  supra,  par.  16. 

(N.S.)  1124.                                      •  7.  St.  Bernard  v.  Kemper,  60  Ohio 

Notes:  80  A.  S.  R.  168;  133  A.  8.  St.  244,  54  N.  E.  267,  45  L.R.A.  662. 

R.  936;  36  L.R.A.  59.  8.  Huston  v.  Tribbetts,  171  111.  547, 

3.  Chicago,  etc.,  B.  Co.  v.  Janes-  49  N.  E.  711,  63  A.  S.  R.  275.  And 
ville,  137  Wis.  7,  118  N.  W.  182,  28  see  Ll«  Eotatks,  toL  17,  pp.  638, 
L.R.A.(N.S.)  1124.  639. 

4.  Ivanhoe  ▼.  Enterprise,  20  Ore. 
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contribute  towards  such  payment.*  It  hds  been  held  that  where  a 
cemetery  acsociatioD  has  conveyed  its  lots  in  fee,  retaining  only  the 
authority  to  enter  for  the  purpose  of  keeping  the  grounds  in  repair, 
it  is  erroneous  to  assess  for  a  street  improvement  the  entire  cemetery 
property,  but  that  the  expense  of  a  sidewalk  should  be  assessed  against 
the  cemetery  association  as  owner  of  the  whole  cemetery,  where  the 
effect  of  a  conveyance,  under  the  statute  from  which  the  association 
derived  its  powers,  is  only  to  confer  upon  the  holder  of  a  lot  the 
right  to  use  it  for  the  purpose  of  interments.*"  In  condemnation  pro- 
ceedings, where  the  lands  are  liable  at  the  time  the  petition  is  tiled 
to  future  assessments  for  municipal  improvements  already  made,  and 
the  assessments  are  in  fact  made  before  the  final  award  and  payment 
for  the  land,  a  court  of  chancery  may,  upon  the  money  being  paid 
into  court,  pursuant  to  .the  statute,  order  the  amount  of  the  assess- 
ments paid  to  the  municipality.** 

89.  Defenses^ — ^An  assessment  for  a  local  improvement  is  levied 
and  collected  under  the  sovereign  power  of  taxation,  and  its  validity 
depends  upon  principles  applicable  to  taxes  levied  for  governmental 
purposes ;  and  an  abutting  owner  is  not  held  liable  on  the  theory  of  a 
contract  between  him  and  the  contractor.**  While  the  work  is  in  prog- 
ress, and  a  court  of  equity  can  control  the  manner  of  its  perform- 
ance, the  court  will  interfere,  at  the  application  of  the  property  owner 
who  has  been  assessed  to  pay  for  the  improvement,  to  prevent  any 
substantial  departure  from  the  terms  of  the  ordinance  and  to  enforce 
the  duty  of  the  city  towards  him,**  but  a  failure  of  a  street  improve- 
ment to  meet  the  requirements  of  the  specifications  is  not  available 
to  taxpayers  in  defense  of  proceedings  to  enforce  the  assessment,  if 
the  improvement  has  been  accepted  by  the  proper  authorities.**  This 
applies  as  well  where  the  failure  consists'  of  an  omission  to  do  a  part 
of  the  work  as  where  it  consists  of  a  defective  execution  of  the  work, 
but  where  an  appeal  is  given  to  a  property  owner  from  a  precept  issued 
in  favor  of  a  contractor  to  enforce  the  payment  of  an  asses!>fnent 
for  street  improvements  the  acceptance  of  the  work  on  behalf,  of  the 
city  authorities  is  only  prima  facie  evidence,  and  not  conclusive,  that 
the  work  had  been  done  in  substantial  compliance  with  the  contract*' 
•  It  has,  however,  been  held  that  the  rule  that  objections  to  the  manner 
in  which  an  improvement  is  completed  are  not  available  to  enforce 
the  assessment  does  not  extend  to  cases  where  the  improvement 
authorized  is  changed  for  another,  or  where  the  city  authorities  accept 

9.  Roche  V.  Waters,  72  Md.  264, 19  IS.  People  v.  Wliidden,  191  HI.  374, 

Atl.  535,  7  L.R.A.'  533.  61  N.  E.  133,  56  L.R.A.  905. 

10. 'Note:   L.B.A.1918A   157.  14.  People   v.    Whidden,    191    111. 

11.  Bowers  v.  Bloomfleld,  81  N,  J.  374,  61  N.  E.  133,  56  L.R.A.  906  «nd 
Bq.  163,  86  AtL  428,  45  L.R.A.(N.S.)  note. 

451  and  note.  16.  Note:  66  LJt.A.  M8,  912.' 

12.  Note:  66  L.B.A.  906. 
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a  different  improvement  from  the  one  for  which  tiie  assessmen.!  .was 
levied.**  Ordinarily  time  is  not  of  the  essence  of  a  contract  for  a 
local  improvement  and  a  failure  to  perform  the  contract  within  the 
time  specified  furnishes  no  defense  to  proceedings  to  collect  an  assess- 
ment. But  if  it  is  determined  that  time  is  of  the  essence  of  a  par- 
ticular contract  the  failure  to  complete  the  contract  in  time  may  con- 
stitute a  good  defense.'^ 

.  90.  Estoppel  of  Property  Owners  to  Attack  Validity  Generally. — 
It  is  generally  held  that  when  an  assessment  for  a  public  improve- 
ment is  void  by  reason  of  any  inherent  defect,  either  of  jurisdiction 
or  of  procedure,  a  property  owner  cannot  ordinarily  become  estopped 
to  deny  its  validity.'^  Accordingly  a  grantee  who  holds  under,  a  deed 
reciting  that  the  property  is  subject  to  an  assessment  is  not  thereby 
precluded  from  contesting  the  validity  of  the  assessment  where  it  is 
shown  to  be  void."  And  a  fortiori  no  estoppel  to  attack  a  void  assess- 
ment results  from  the  acceptance  of  a  deed  reciting  that  the  grantee 
takes  "subject  to  incumbrances."  *•  So  landowners  are  not  estopped 
to  deny  the  constitutionality  of  a  statute,  as  against  one  who  pur- 
chased, in  the  open  market  and  on  the  advice  of  counsel,  bonds  which 
such  assessments,  if  valid,  would  be  used  to  pay,  merely  because  they, 
or  some  of  them,  had  secured  the  passage  of  the  act  providing  for 
the  improvement,  had  participated  in  the.  organization  of  the i  assess- 
ment district,  and  in  various  ways  proceeded  under  the  assumption 
that  the  act  was  valid.*  There  arei,  however,  decisions  to  the  effect 
that  an  express  lagreement  not  to  contest  an  assessment  may  preclude 
a  property  owner  from  asserting  even  that  it  is  al^olutely  void,  and 
that  where  a  grantee  takes  subject  to  a  special  assessment,  apd  agrees 
to  pay  it,  he  is  estopped  to  assert  its  invalidity.*  Some  courts  have 
held  that  a  landowner,  by  his  conduct  and  his  consent,  may,- estop 
himself  from  disputing  his  liaWhty  for  an  assessment  upon  hisi  f»"Op- 
erty,  even  where  it  has  been  held  to.  be  unconstitutional  in  respect  of 
other  landowners  who  had  not  estopped  themselves,  and  whoso  prop- 
erty was  similarly  situated.*    A  property  owner  may  expressly  reoog- 

16.  People    V.    Wliidden,    I'll    111.  L.R.A.    2S9;    Howell    v.    Taeoina,    3 

374,  61  N.  E.  133,  56  L.R.A.  'M7,  an<l  Wa.sli.  711,  29  Pae.  447,  28  A.  S.  R.  83. 

note.  Notes:  38  LR.A.(N.S.)   584;  Ann. 

17..  Note:  56  L.R.A.  914.  Cas.  l!)15B  753. 

.  18.  O'Brien  v.  Wheelnck.  184  V.  S.  19.  State  v.  New  Brunswick  Street, 

450,  22  S.  Ct.  354,  46  U.  S.  (L.  el.)  etc,  Com'rs,  38  N.  J.  L.  190,  20  Am. , 

636;  Baltimore  v.  Porter,  18  Md.  284,  Ren.  380. 

79  Am.  Dee.  686 :  Me-ritt  v.  Portclips-  Note :  Ann.  Cas.  1915B  754. 

ter,  71  N.  T.,309,  27  Am.  Rep.  47;  20.  Note:  Ann., Cas.  1915B  7541 

•Tohris  V.  Pendleton,  66  Ore.  182,  133  .  1.  O'Srieh  v.,  Wheelock,  184  ;tJ.  S. 

Pac.  817,  134  Pae.  312,   Ann.   Cas.  4.i0,  22' S.  Ct.  354,  46  U.  S.  (E  ed.) 

191.5B    454,    46    L.R.A.fN.S.)    990;  636.'                                          ' 

HutclicRon   v.    Storria,   92   Tex.    68^,  2.  Note:  Ann.,Cas>  1915B  754;  755. 

51  S.  W.  848,  71  A.  S.  R.  884,  45  S.  Tone  y.  CoIumbnS,  39  OhibSt. 
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uize  the  validity  of  a  special  asse^ment,  in  which  case  he  is  estopped 
to  take  advantage  of  defects  which  render  it  voidable.  Thus  where 
he  signs  a  written  waiver  of  all  irregularities  in  order  to  obtain  a 
longer  time  in  which  to  make  his  payments,  he  is  estopped  to  assert 
the  invalidity  of  the  assessment.  And  where  the  defect  consists  in 
the  absence  or  inadequacy  of  the  notice  thereof,  an  appearance  by  the 
property  owner  for  the  purpose  of  protesting  generally  against  the 
assessment  is  a  waiver  of  the  defect.*  So  no- objection  to  the  failure 
to  give  notice  is  available  to  a  property  owner  who,  after  making  a 
protest  solely  for  the  purpose  of  saving  the  right  of  review,  interests 
himself  in  the  sale  of,  and  assists  in  disposing  of,  the  bonds  issued  to 
pay  for  the  improvement.' 

91.  Signing  Petition. — ^Active  participation  or  encouragement  in 
causing  an  improvement  to  be  made  will  estop  the  owner  engaging 
therein  from  denying  the  validity  of  the  proceedings  and  the  assess- 
ment made  in  pursuance  thereof.  This  rule  is  well  established  and 
is  founded  upon  principles  of  justice.*  Accordingly  a  property  owner 
by  signing  a  petition  requesting  improvements  to  be  made  is  estopped 
to  deny  his  liability  for  a  special  assessment  imposed  on  his  property 
in  payment  therefor  on  the  ground  of  mere  irregularities  in  the  pro- 
ceedings, which  do  not  render  the  assessniient  void.'  But  it  hasbeen 
held  that  this  rule  does  not  obtain  where  the  assessment  when  levied 
is  void  by  reason  of  some  defect  in  jurisdiction  or  procedure  and  in 
.such  a  case  the  signature  of  the  property  owner  does  not  estop  him.^ 
So  where  a  city  council  has  no  right  to  authorize  an  improvement 
until  a  stated  number  of  property  owners  have  petitioned  the  council 
for  the  privileges  of  the  act,  the  mere  signing  of  a  petition  will  not 
ostop  one  from  asserting  the  invalidity  of  the  assessment,  on  the 
ground  that  the  required  number  of  signatures  were  not  procured." 
This  is  so  because  the  petMioner  has  a  right  to  rely  upon  a  performance 
of  its  duty  by  the  boards  which  required  it,  before  basing  any  action 

281,   48    Am.   Rep.- 438;    Bidwell   v.  7  Am.  Rep.  143;   Stewart  v.  Wyan- 
Pittsburgh,  85  Pa.   St.  412,  27  Am.  dotte  County,  45  Kan.  708,  26  Pac. 
R«p.  662.  683,  23  A.  S.  R.  746;  Bidwell  v.  Pitts- 
Note:  28  L.R.A.(N.S.)   1206.  burgJ-.  85  Pa.  St.  412,  27  Am.  Rep. 
And  see  infra,  par.  92.  662. 

4.  Note:  Ann.  Cas.  1915B  755.  Note:   Ann.   Cas.  1915B  764,  755. 

5.  English  v.  Arizona,  214  U.  S.  8.  Baltimore  v.  Porter,  18  Md.  284. 
359,  29  S.  Ct.  658,  53  U.  S.  (L.  ed.)  79  Am.  Dec  686;  In  re  Sharp,  56 
1030.  N.  Y.  267,  15  Am.  Rep.  415:  Howell 

«.  Shepard   v.   Barron,   194   U.   S.  v.  Tacoma,  3  Wash.  711,  29  Pac  447, 

553,  24  S.  Ct.  737,  48  U.  S.  (L.  ed.)  28  A.  S.  R.  83 

1116;  Andrna  v.  Board  of  Police,  41  Note:   Ann.   Cas.  1915B  7.54. 

Ia.  Ann.  697,  6  So.  603,  17  A.  S.  R.  And  see  Estoppei.,  vol.  10,  p.  724. 

411,  5  L.R.A.  681;  Tone  v.  Columbus,  9.  In  re  Sliaip,  56  N.  Y.  257,  15 

39  Ohio  St.  281,  48  Am.  Rep.  438.  Am.  Rep.  415;  Tone  v.  Columbus,  39 

Note:  28  LJl.A.(N.S.)   1206.  Ohio  St.  281,  48  Am.  Rep.  438. 

7.  Burlington  ▼.  Gilbert,  31  la.  356, 
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on  the  petition,  to  ascertain  whether  a  sufficient  number  had  siecned  to 
confer  jurisdiction.*'  A  petitioner  is  not  estopped  to  deny  liability  for 
an  assessment  imposed  on  him  to  cover  improvements  made  outside 
the  boundaries  of  the  municipality  levying  the  assessment**  And 
one  who  signs  a  petition  for  improvements  is  not  thereby  precluded 
from  asserting  that  an  assessment  is  arbitrary  in  amount.*'  However, 
even  where  the  resolution  authorizing  a  special  assessment  is  illegal, 
it  has  been  held  that  a  property  owner  is  estopped  to  assert  that  fact 
where  he  has  signed  the  petition,  executed  a  release  of  damages,  and 
requested  the  municipality  to  proceed  with  the  work  and  the  assess- 
ments.** So  a  party  who  signs  a  petition  asking  for  the  enactment  of 
a  municipal  ordinance  for  the  grading  and  paving  of  a  street,  and 
who  is  elected  and  acts  as  one  of  the  commissioners  in  the  perform- 
ance of  the  work,  selling  the  bonds  of  the  city  and  expending  the  pro- 
ceeds in  the  work,  and  in  assessing  the  property  benefited,  including 
his  own,  has  been  said  to  be  estopped  from  denying  the  validity  of 
the  act  of  the  lecislature  b„y  virtue  of  which  the  ordinance  is  passed 
or  of  the  mode  of  assessment  thus  adopted.**  And  it  has  been  decided 
that  an  objection  that  the  frontage  rule  of  assessment  for  a  public 
improvement  operated  as  a  denial  of  due  process  of  law  cannot  be 
urged  to  defeat  the  collection  of  the  assessment  by  abutting  owners 
who  petitioned  for  the  improvement  under  the  act,  actively  partici- 
pated in  carrving  out  the  work,  recognized  the  justice  of  the  assea.«- 
ments  from  time  to  time  during  its  progress,  and  signed  a  statement 
for  the  purpose  of  inducing  the  issuance  and  purchase  of  county 
improvement  bonds  practically  to  the  effect  that  the  work  had  been 
property  done,  and  that  there  was  no  defense  to  the  bonds.**  Where 
a  property  owner  .sismed  a  petition  he  cannot  be  allowed  to  repudiate 
tiiat  agreement  on  the  ground  that  other  parties  should  have  entered 
into  the  same  agreement ;  while  they  may  not  be  bound  he  is.**  And 
petitioners  for  a  public  improvement  have  been  held  liable  to  a  con- 
tractor who  has  done  work  in  accordance  with  the  contract,  where 
it  turns  out  that  an  assessment  cannot  be  made  because  the  improve- 
ment is  not  beneficial.*' 

92.  Failure  to  Object. — ^Where  an  assessment  is  void  the  property 
owner  is  not  estopped  to  assert  the  invalidity  of  the  assessment  by  his 
failure  to  appear  before  the  body  legally  constituted  to  hear  objec- 

10.  Tone  v.  ColumbuB,  39  Ohio  St.  412,  27  Am.  Rep.  662. 

281,  48  Am.  Rep.  438.  15.  Shepard  v.   Barron,  194  U.   S. 

11.  Note:  Ann.  Cas.  1915B  754.         553,  24  8.  Ct.  737,  48  U.  S;  (L.  ed.) 

12.  Howell  V.  Tacoma,  3  Waah.  711,  1115. 

29  Pac.  447,  28  A.  S.  R.  83.  Note:  28  L.R.A.(N.S.)   1206. 

Note:  Ann.  Gas.  1915B  754.  16.  Bnrlington    v.    Gilbert,    31    la. 

13.  Note:    Ann.    Cas.    1915B    754,  356,  7  Am.  Rep.  143. 

755.  17.  Moore  v.  Barry,  30  S.  C.  530, 

14.  Bidwell  v.  Pittsburgh,  85  Pa.  St.   »  S.  E.  589,  4  L.R.A.  294. 
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tiona."  So  a  property  owner  is  not  estopped  from  disputing  the  jidbil- 
ily  of  his  property  to  an  assessment  to  pay  for  improvemenia  made 
outside  of  the  district  in  which  his  property  is  located,  although  he 
knew  of  the  formation  and  extent  of  the  district,  of  the  assessment, 
and  that  the  improvement  was  being  made  on  the  faith  of  the  assess- 
ment, and  remained  silent  while  the  improvements  were  being  made, 
notwithstanding  he  had  an  opportunity  to  speak.**  But  where  an 
assessment  is  not  absolutely  void,  a  property  owner  who  fails  to  appear 
and  object  thereto  within  the  time  and  in  the  ipanner  prescribed  by 
the  law  authorizing  the  assessment  waives  any  defects  or  irregulari- 
lios  therein  and  is  estopped  to  deny  his  liability  for  the  amount  of 
the  assessment.*"  A  property  owner  whose  property  is  so  situated 
that  it  cannot  be  benefited  by  a  public  improvement  cannot,  where 
the  facts  do  not  appear  on  the  face  of  the  record,  ignore  the  pro- 
ceedings to  fix  the  boundaries  of  the  assessment  district,  of  which  he 
has  notice,  and  resort  to  a  court  of  equity  in  the  first  instance  to 
relieve  him  from  an  assessment  for  benefite  against  his  property  on 
account  of  such  improvement,  since,  having  misled  the  authorities 
into  the  belief  that  his  property  would  share  in  the  expense,  be  is 
estoped  to  contest  his  liability.*  S©  also  where  it  is  provided  that  per- 
sons aggrieved,  by  the  orders  and  decisions  of  the  council  have  a 
right  of  appeal  therefrom  and  have  all  questions  touching  the  valid- 
ity of  such  assessment  which  have  not  been  waived  heard  and  deter- 
mined, it  follows  of  necessity  that  having  appeared  before  the  desig- 
nated tribunal  and  made  known  their  grievances,  and  having  failed 
to  appeal  from  the  order  made  thereon,  the  property  owners  are  there- 
after estopped  to  question  the  assessments  or  maintain  action  to  enjoin 
their  enforcement,  unless  it  be  found  that  the  council  was  wholly 
without  jurisdiction  in  the  premises.*  The  operation  of  this  rule 
has  been  held  not  to  be  affected  by  the  fact  that  the  property  owner 
relied  on  the  promise  of  a  city  official  to  give  him  notice  of  the  time 
to  be  fixed  for  hearing  objections  to  an  assessment,  and  as  a  result 
failed  to  appear.*  The  judgment  of  a  court  of  competent  jurisdiction 
will  sometimes  operate  as  an  estoppel  and  a  former  adjudication 
against  persons  who  were  not  named  in  the  proceeding  and  who  were 
not  parties  to  the  record  by  name.    It  is  enough  if  tihey  were  repre- 

18.  Howell  V.  Tacoma,  3  Wash.  711,   v.   Everett,  66  Wash.  366,  119  Pac. 
29  Pac.  447,  28  A.  S.  R.  83.  807,  38  L.R.A.(N.8.)   582  and  note. 

Note:  Ann.  Gas.  1915B  755.  Note:  Ann.  Cas.  1915B  759. 

19.  Note:   36   L.R.A.(N.S.)    41.  And  see  Estoppel,  vol.  10,  p.  723. 

20.  Anderson  v.  Ocala,  67  Fla.  204,       1.  Power  v.  Helena,  43  Mont.  336, 
64    So.   775,   52   L.R.A.(N.S.)    287;    116  Pac.  415,  36  L.R.A.(N.S.)  39. 
Power  V.  Helena,  43  Mont.  336,  116       2.  Nixon    v.    Burlington,    141    la. 
Pac.   415,   417,   36   L.R.A.(N.S.)    39   316,  115  N.  W.  239,  18  Ann.  Caa. 
and   note;   Northern   Pac.   B.   Co.  v.  1037. 

Pierce  County,  51  Wash.  12,  97  Pac.       8.  Note:  Ann.  Cas.  1915B  759. 
1099,  23  L,B.A.(N.S.)    286;   Bucker 
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se&t«d:  io  the  action  or  proceeding  which  resulted  in  the  judgment, 
-or  were  entitled  to  be  heard.*  So  it  has  been  held  that  property 
owners  are  bound  by  a  judgment  in  mandamus  proceedings  brought 
to  compel  a  municipal  board  to  make  a  contract  for  a  local  improve- 
ment, for  when  the  board  was  before  the  court  on  tliat  application, 
they  represented  and  spoke,  not  only  for  themselves  and  the  city,  but 
nlsp  the  property  owners  who  were  to  be  bound  by  the  contract,  and 
whose  property  was  to  be  assessed  for  the  expenditure  which  the  work 
•embraced  in  the  contract  involved.  On  that  question  property  own- 
ers could  have  been  heard,  and  on  their  application  were  entitled  to 
a  hearing,  and  to  be  made  parties  to  the  proceeding,  and  to  appeal 
from  the  decisioq,  and  they  were  therefore  estopped  from  thereafter 
questioqing  the  validity  of  the  assessment  on  the  ground  that  tho 
board  did  not  have  power  to  contract.' 

93.  Acquiescence  in  Making  ImproTement — ^Acquiescence  in  the 
making  of  an  improvement  will  not  estop  a  property  owner  to  attnck 
a  void  assessment  therefor.*  Thus  a  property  owner  is  not  estopped 
to  contest  a  void  assessment  levied  for  the  purpose  of  building  sewers ' 
by  reason  of  the  fact  that  he  has  connected  his  sewer  or  drain  there- 
with and  is  benefited  by  it'  So  he  is  not  .estopped  from  enjoining 
the  collection  of  a  special  assessment  by  reason  of  having  waited  until 
the  conipletion  of  the  improvement*  But  unless  a  special  assessment 
is  absolutely  void  by  reason  of  an  excess  of  jurisdiction  or  a  failure 
of  the  taxing  power  to  observe  the  essential  requests  of  a  valid  assess- 
ment there  are  numerous  decisions  to  the  effect  that  a  property  owner, 
-who  with  knowledge  that  an  improvement  is  being  made  stands  idly 
by  and  permits  it  to  proceed  without  a  protest  and  receives  the  con- 
aequdnt  benefit  thereof,  is  estopped  subsequently  to  assert  the  invalid- 
ity of  .the  assessment  by  reason  of  irregularities  in  its  levy.'  Even 
though  a  contract  for  doing  work  upon  a  public  street  contains  an 

4.  See  Jdiximents,  vol.  15,  p.  1026.  9.  New    Orleans    v.    Warner,    175 

5.  Ashton  V.  Rochester,  133  N.  Y.  U.  S.  120,  20  S.  Ct  44,  44  U.  S. 
187,  30  N.  E.  965,  31  N.  E.  334,  28  (L.  ed.)  96;  Chadwick  v.  KelLey,  187 
A.   S.  R.«19.  U.  S.  540,  23  S.  Ct  175,  47  U.  S. 

6.  Western  Paving,  etc.,  Co.  v.  (L.  ed.)  293;  English  v.  Arizona,  214 
Citizens  St  R.  Co.,  128  Ind.  525,  26  U.  S.  359,  29  S.  Ct.  658,  53  U.  S. 
N.  E.  188,  28  N.  E.  88,  25  A.  S.  R.  (L.  ed.)  1030;  New  Haven  v.  Fair 
462,  10  L.R.A.  770;  Lewis  v.  Symmes,  Haven,  etc.,  R.  Co.,  38  Conn.  422,  9 
61  Ohio  St.  471,  56  N.  E.  194,  76  A.  Am.  Rep.  399;  Evansville  v.  Pfisterer, 
S.  R.  428.                 ■  34  Ind.  36,  7  Am.  Rep.  214;  Western 

Note:  Ann.  Cas.  1915B  755.  Paving,  etc.,   Co.  v.   Citizens   St.   R. 

7.  New  Brunswick  Rubber  Co.  v.  Co.,  128  Ind.  525,  26  N.  E.  188,  28 
New  Brunswick  St.,  etc.,  Com'is,  38  N.  E.  88,  25  A.  S.  R.  462,  10  L.R.A. 
N.  J.  L.  190,  20  Am.  Rep.  380.  770;    Edwards,    etc.,    Constr.    Co.   ▼. 

Note:  Ann.  Cas.  1915B  755.  Jasper  County,  117  la.  365,  90  N.  W. 

8.  Johns  V.  Pendleton,  66  Ore.  182,  1006,  94  A.  S.  R.  301;  Diver  v.  Keo- 
133  Pae.  817,  134  Pac.  312,  Ann.  Cas.  kuk  Sav.  Bank,  126  la.  691,  102  N. 
1915B'<*54,  46  L.R.A.(N.S.)   990.  W.  542,  3  Ann.  Cas.  669;  Broadway 
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unlawful  provision  that  all  the  laborers  to  be  employed  shall  be 
citizens  of  the  town,  yet  if  none  of  the  parties  interested  object,  and 
the  work  is  done  and  the  benefits  received  by  the  property  owners, 
and  it  is  not  claimed  that  any  damages  resulted  from  this  provision, 
the  assessment  cannot  be  successfully  resisted  because  thereof.**  The 
rule  as  stated  by  some  courts  is  that  when  the  improvement  is  of  a 
public  street  upon  which  the  owner's  property  abuts,  before  the  duty 
to  speak  can  be  said  to  exist,  which  is  so  imperative  that  if  he  keeps 
silent  then  he  shall  not  afterward  be  heard,  it  must  be  shown :  First. 
That  he  knew  the  improvement  was  being  made.  Second.  That 
he  had  knowledge  that  the  public  authorities  intended  and  were  mak- 
ing the  improvement  upon  the  faith  that  the  cost  thereof  was  to  be 
paid  by  the  abutting  property  owners,  and  that  an  assessment  for 
that  purpose  was  contemplated,  because  cities  may  impfove  the 
public  streets  out  of  the  general  fund  and  without  a  special  assess- 
ment. Third.  That  he  knew  of  the  defect  in  the  proceedings  un<lor 
which  the  improvement  was  being  made  which  would  render  sucli 
assessment  invalid  and  which  he  is  to  be  estopped  from  asserlinp." 

94.  Payment. — A  payment  of  an  assessment  or  any  part  thereof  is 
usually  considered  as  a  waiver  of  any  right  to  contest  its  validity,  but 
this  rule  does  not  apply  where  the  assessment  is  void  and  such  invalid- 
ity does  not  appear  on  the  face  of  the  proceedings,  in  which  case  the 
payment  does  not  operate  as  an  estoppel.''  Assuming  that  a  special 
assessment  is  not  void  by  reason  of  inherent  defects,  the  payment,  with- 
out protest,  of  a  part  thereof  constitutes  a  waiver  of  any  irregularities, 
and  estops  the  property  owner  from  contesting  the  validity  of  the 
iissessment  in  pnK-eedings  to  recover  the  amount  unpaid.**  But  the 
submission  to  and  payment  of  an  original  assessment  will  not  estop  or 
bar  the  landowner  from  contesting  a  subsequent  assessment  for  repair, 
because  the  land  is  not  benefited,  since  the  cost  of  repairing  must  be 
apportioned  and  asseased  against  the  lands  benefited  by  the  repairs, 
and  not  assessed  in  the  same  proportion  as  in  the  original  construc- 
tion.** 

95.  Judgment. — A  court  has  no  more  authority  in  an  action  to 
enforce  a  special  assessment  than  in  any  other  suit  or  action  to  render 
a  default  judgment  against  a  lot  or  tract  for  a  larger  sum  than  is 
charged  upon  the  assessment  roll.    The  roll  is  in  effect  the  complaint, 

Baptist   Charch   v.   McAtee,   8   Bush  Jasper  County,  117  la.  365,  90  N.  W. 

(Ky.)  508,  8  Am.  Eep.  480;  Ashton  1006,  94  A.  S.  R.  301. 

V.  Rochester,  133  N.  T.  187,  30  N.  E.  11.  Tone  v.  Columbus,  39  Ohio  St. 

965,  31  N.  E.  334,  28  A.  S.  R.  619;  281,  48  Am.  Rep.  438.     And  see  Es- 

Bidwell  V.  Pittsburgh,  85  Pa.  St.  412,  toppel,  vol.  10,  p.  723  et  seq. 

27  Am.  Rep.  662.  12.  Note:    Ann.    Cas.    1915B    755, 

Notes:   56  L.R.A.  917;   38  L.R.A.  758.    And  see  infra,  par.  lOo. 

(N.S.)    584;   Ann.    Cas.   1915B   757.  18.  Note:  Ann.  Cas.  1915B  75& 

10.  Edwards,   ete.,   Constr.    Co.   v.  14.  Not«:   36  L.R.A.(N.8.)   4«. 
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and  if  the  property  owner  doee  not  care  to  object  to  the  assessment 
which  it  ia  thereby  proposed  to  levy  upon  his  property,  he  has  all 
the  rights  of  a  defendant  in  an  ordinary  action  who  suffers  a  default 
judgment  to  be  entered  against  him  by  not  appearing  or  answering 
in  the  cause.^'  Judgments  for  taxes  have  the  same  effect  as  judg- 
ments for  other  causes  of  action,  so  far  as  concerns  the  question  wheth- 
er the  judgment  is  voidable  or  absolutely  void.  So  a  judgment  ren- 
dered as  required  by  law  after  due  service  of  process,  for  taxes  assessed 
for  street  improvement  upon  property  which  cannot  be  lawfully  taxed 
for  such  improvements,  is  not  void,  but  only  erroneous  and  reversible 
on  appeal  in  a  direct  proceeding  therefor.**  A  judgment  for  certain 
instsdments  of  a  special  assessment  is  res  judicata  as  to  subsequent 
instalments  as  to  all  objections  raised,  or  which  might  properly 
have  been  raised,  and  determined  in  .the  former  proceeding.*'  Where 
suit  has  once  been  brought  against  a  property  owner  for  the  recovery 
of  a  tax,  and  it  has  been  duly  and  finally  adjudged  that  the  tax  is 
invalid  and  that  no  recovery  can  be  had  thereon,  no  legalizing  statute 
subsequently  enacted  will  operate  to  nullify  the  effect  of  the  judg- 
ment, and  subject  the  property  owner  to  another  suit  upon  the 
same  demand.*^  It  has  been  heJd,  however,  that  a  judgment  enforc- 
ing a  special  assessment  as  being  not  against  the  property  owner  per- 
sonally but  against  the  lot,  in  a  proceeding  in  rem,  does  not  estop 
him  from  asserting  that  the  improvement  of  thd  street  was  tcnrtious.** 
96.  Sale  of  Land  Generally;  Applicatibn  of  Doctrine  of  Caveat 
Emptor. — The  power  to  sell  lands  upon  the  failure  to  pay  an  assess- 
ment levied  thereon  is  a  mere  incident  to  the  power  of  taxation.^ 
And  so  while  the  lien  of  the  assessment  may  be  enforced  by  an 
ordinary  civil  action  in  court,  it  may  also  be  enforced  by  the  very 
common  summary  method  of  sale  of  the  land  and  execution  of  a 
jtax  deed  therefor.  It  is  the  whole  interest  in  the  land  that  is  assessed 
for  the  improvement,  not  some  particular  estate  therein.  The  im- 
provement is  for  the  benefit  of  all  interests  in  the  land,  for  that  of 
the  lienholder,  as  well  as  that  of  the  fee  owner,  and  necessarily  the 
lien  of  the  assessment  for  the  improvement  must  be  coextensive  with 
the  estate  benefited  and  assessed.  If  the  land  is  sold  under  the  judg- 
ment, the  whole  estate  and  interest  of  all  parties  therein  passes  to 

15.  In  re  Sixth  Ave.  West,  59  18.  McManns  v.  Hornaday,  124  la. 
Wash,  41,  109  Pac.  1052,  Ann.  Cas.  267,  100  N.  W.  33,  104  A.  S.  R.  316, 
1912A  1047.    Generally  as  to  the  ef-  2  Ann.  Cas.  237. 

feet    of    judgments    by    default,    see       19.  Farrell  v.   St.   Paul,   62  Mine. 
Judgments,  vol.  15,  p.  667  et  seq.        271,  64  N.  W.  809,  54  A.  S.  R.  641, 

16.  Mayo  v.  Ah  Loy,  32  Cal.  477,  91  29  L.R.A.  778. 

Am.  Dec.  595.  20.  Williams  v.  Cammack,  27  Miss. 

17.  Gross  v.  People,  193  IlL  260,  209,  61  Am.  Dee.  508.  And  see  gen- 
61  N.  E.  1012,  86  A.  8.  B.  322  and  erally  Tixinow. 

note. 
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.the -porchaaeir.  The  title  conveyed  by  the  deed  is  the  whole  ihtereet 
jin  the  land,  not  simply  that  of  l^e  fee  owner.^  Some  com'ts  have 
„hel(i>that  cemeteries  may  not  beisold  on  assessment  for  local  improvie- 
mei))t,*  especially  where  &e  disturbance  of  cemeteries  is  made  a  penal 
offense  by  statute.*  But  it  has  been  decided  that  an  exemption  of  the 
lands  of  a  cemetery  association  from  "executions"  does  not  exempt 
its  lands  not  actually  u^ed  for  burial  purposes  from  sale  under  an 
order  of  court  for  a  ,deUnquent  special  assessment.*  Property  occu- 
pied and  used  as  a  homestead  can  be  sold. to  collect  a  special  assess- 
ment.^ -  Proceedings  for  the  sale  of  land  cannot  be  legally  commenced 
until  the  full  time  has  ekpsed  in  which  the  owner  is  given  to  make 
a  payment.*  One  claiming  title  to  lands  under  sale  for  unpaid  -assese- 
ment  must  show  that  all  the  requirements  of  the  law  were  strictly 
complied ' with,  or  his  title  will. fail,  and  where  it  is  required  that 
an  application  for  a  local  improvement  shall  come  from  a  majority 
of -the -owners  of  the  property  liable  to  be  assessed,  if  the  purchaser 
fails,  to-prove  that  such  r application  was  signed  by  a  majority  of  such 
owners,  the  title  of  the  former  owner  muj>t  prevail.'  In  the  absence 
of  an  express  statutory  provision  authorizing  it,  no  municipality  can 
be  Compelled,  either  at  law  or  in  equity,  to  refund  money  received 
by  it  from  the  sale  of  real  estate  for  taxes,  even  in  cases  where  the 
property  against  which  such  taxes  were  levied  was  not  liable  there- 
for. •  The  doctrine  of  caveat  emptor  applies  with  full  force  to  the 
purchase  at  such  a  sale.^  ' 

-  97.  Eaforcement  of  Araessment  against  Public  and  Quasi  Public 
Property; — It  is  well  settled  that  property  in  use  for  public  or  govern- 
mental purposes  cannot  be  sold  on  execution  or  other  legal  proces.«. 
This  nile  is  generally  applied  to  the  sale  of  public  property  to  pay 
local  assessments  for  public  improvements.'  The  rule  has  been 
applied  in  cases  of  an  assessment  against  public  property  belonging 
to  a  county,*'  and  to  public  property  used  for  school  purposes.*'  In 
such  cases  the  amount  should  be  paid  out  of  the  treasury,  and  man- 

1.  Carstens  v.  Seattle,  84  Wash.  88,  Forks,  1  N.  D.  309,  47  N.  W.  390, 
146  Pac.  381,  Ann.  Cas.  1917A  1070.  10  L.R.A.  165. 

2.  Note :  16  Eng.  Rul.  Cas.  488.  9.  Windfall    City   School    Town    v. 

3.  Louisville    v.    Nevin,    10    Bush   SomerviUe,  181  Ind.  463,  !l04  N.  E. 
(Ky.)  549,  19  Am.  Rep.  78.  859,  Ann.  Cas.  1916D  661;  Franklin 

4.  Note:  Ann.  Cas.  1912A  1055.         County  v.  Ottawa,  49   Kan.  747,  31 

5.  Patterwm  v.   Wallace,   47   Okla.   Pac.  788,  33  A.  S.  R.  396. 
267,  147  Pac.  1034,  L.R.A.1915E  662.       Note:  15  Ann.  Cas.  353. 

6.  Ronkendorff   v.    Taylor,  4   Pet.       10.  Franklin  County  v.  Ottawa,  49 
349,  7  U.  S.  (L.  ed.)  882.  Kan.  747,  31  Pac.  788,  33  A.  S.  R. 

7.  Sharp  t.  Johnson,  4  Hill  (N.  Y.)   396. 

92>  40  Am.  Dee.  259.  11.  Windfall  City  School  Town  v. 

8.  Pennoek  v.  Douglas  County,  39  Somerville,  181  Ind.  463,  104  N.  E. 
Neb.  293,  58  N.  W.  117,  42  A.  S;,R.  869,  Ann.  Cas.  1916D  66L 

579,  27  L.R.A.  121;  Budge  v.  Grand 
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damus  will  lie  to  compel  guch'  payment**  And  if  a  coimty  tefases 
to  pay  the  special  assessments  or  taxes  l^ally  levied  against  its  prop- 
erty, as  such  property,  on  aocoant  of  the  public  uses  to  which  it  is 
implied,  cannot  be  sold  at  'a  tax  or  other  forced  sale,  there  is  no 
impropriety,  after  the  claim  is  disallowed,  in  Jjermitting  an  actiofn 
to  recover  the  same.  The  judgment  can  then  be  paid  as  other  judg- 
ments against  a  county."  According  to  the  larger  number  of  deci- 
sions, the  tracks  and  necessary  right  of  way  of  a  railway  company  are 
not  subject  to  sale  to  enforce  an  assessment  for  local  improvements, 
in  the  alwence  of  an  express  statutory  provision  to  that  eifect.**  And 
the  sale  of  such  property,  although  at  its  terminus,  cannot  be  sustained 
as  a  mode  of  collecting  an  assessment  for  local'  improvementa.**  But 
there  is  authority  supporting  the  rule  that  the  portion  of  the  track  or 
right  of  way  of  a  railroad  company  which  lies  within  a  local  improve- 
ment district  may  be  sold  for  the  payment  of  an  assessment  thereon.** 
And  so  it  is  held  that  a  yard  owned  and  used  by  a  railroad  company 
as  a  coal  and  ore  terminal  may  be  sold  to  satisfy  an  assessment  lien, 
but  the  purchaser  will  take  subject  to  the  easement  of  the  company 
to  operate  its  tracks  over  the  property.*' 

98.  Amount  of  Payment;  Interest;  Penalty;  Costs  and  Attorneys' 
Fees. — It  is  the  generally  accepted  view  that  a  special  assessment 
carries  no  interest,  as  such,  nor  by  way  of  penalty  for  nonpayment, 
unless  the  law  so  provides,**  though  there  are  decisions  to  the  effect 
that  a  municipal  claim  for  street  grading  and  paving  is  due  on 
demand,  and  bears  interest  from  the  date  of  demand.**  According  to 
some  decisions  the  holder  of  a  warrant  issued  on  a  street  assessment 
is  not  entitled  to  the  penalty  collected  by  the  municipality  for  the  fail- 
ure of  the  property  owner  to  pay  the  assessment  within  the  specified 
time,  and  the  amount  of  the  warrant  is  the  measure  of  the  war- 

12.  Note:  15  Ann.  Cas.  353.  16.  Wabash  Eastern  R.  Co.  v.  East 

13.  Franklin  County  v.  Ottawa,  49  Lake  Pork  Special  Drainage  Dist. 
Kan.  747,  31  Pac.  788,  33  A.  S.  R.  Comr's,  134  IlL  384,  25  N.  B-.  7ai, 
396.  10  L.R.A.  285. 

14.  Deoatnr  v.  Sontbem  R.  Co.,  183  17.  Philadelphia  ▼.  Philadelphia, 
Ala.  531,  62  So.  855,  48  LJl«A..(N.S.)  etc.,  B.  Co.,  177  Pa.  St  292,  36  Atl. 
231;   Detroit,  etc.,  R,  Co.  v.   Grand  610,  34  L.R.A.  564. 

'  Rapids,  106  Mich.  13,  63  N.  W.  1007,  Note:  Ann.  Cas.  1916E  585. 

58  A.  S.  R.  466,  28  L.R.A.  793;  Phil-  For  a  full  discussion  of  the  linbility 

adelphia  ▼.  Philadelphia,  etc.,  R.  Co.,  of  public  and  quasi  public  property  to 

177  Pa.  St  292,  35  Atl.  610,  34  LMJi,  assessment  for  local  improvemoits,  see 

564.  supra,  par.  31  et  seq. 

Notes:    40    L.R.A.(N.8.)     936;    2  18.  Sargent  v.  TutUe,  67  Conn.  162, 

Ann.  Cas.  589.  34  Atl.  1028,  32  LJt.A.  822.    Aad  see 

15.  Lake    Shore,    etc.,    R.    Co.    t.  Taxation. 

Orand  Rapids,  102  Mich.  374,  60  N.       10.'  Stheoley  t.  Com.,  36  Pa.  St.  29, 
W.  767,  29  L.R.A,  195.  78  Am.  Dm.  359. 
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rant  holder's  right.**  There  is,  however,  authority  supporting  the 
contrary  view.*  In  some  jurisdictions  it  is  the  rule  that  where  the 
collection  of  the  tax  assessment  is  enforced  hy  one  other  than  the 
city,  the  penalty  allowed  to  the  city  in  such  cases  does  not  apply.* 
A  statute  providing  that  if  the  property  owner  refuses  to  pay  a  special 
assessment  against  his  property  he  will  be  liable,  in  addition  to  the 
assessment,  to  pay  a  reasonable  attorney's  fee  is  valid.*  The  basis  for 
this  rule  is  that  the  nature  of  the  proceedings  is  such  that  the  expense 
of  collecting  the  tax  on  property  delinquent,  if  "not  recoverable  against 
3uch  property  in  the  proceeding  to  enforce  the  tax,  would  fall  in  part 
on  those  who  voluntarily  pay  their  assessments,  since  contractors  in 
bidding  upon  street  work  would  be  compelled  to  include  in  their 
estimates  an  additional  amount  sufficient  to  indemnify  them  against 
the  probable  further  expense  in  this  regard.  Such  expense  should 
equitably  be  borne  only  by  the  property  as  to  which  such  proceedings 
are  rendered  necessary  by  the  delinquency  of  the  owners.* 

99.  Method  and  Time  of  Payment. — ^The  method  very  generally 
used  for  the  collection  of  special  assessments  is  the  issuance  of  a  cer- 
tificate for  the  amount  of  the  assessment  against  each  parcel,  made 
payable  in  stated  instalments  extending  over  a  series  of  years.*  But 
an  assessment  of  benefits  on  the  opening  of  a  city  street  will  not  be 
set  aside  because  the  assessment  roll  is  made  in  one  part,  payable  at 
once,  instead  of  in  several  parts,  payable  in  several  successive  years 
as  required  by  law.*  The  acts  of  Congress  making  the  notes  of  the 
United  States  a  legal  tender  do  not  apply  to  involuntary  contribu- 
tions exacted  by  a  state,  but  only  to  debts,  in  the  strict  sense  of  that 
term,  that  ia,  to  obligations  for  the  payment  of  money  founded  on 
contracts,  express  or  implied,  and  it  is  not  objectionable  that  the  law 
requires  assessments  to  be  paid  in  gold  and  silver. '  Where  substan- 
tial benefits  are  assessed  to  a  county,  that  part  of  the  expense  appor- 
tioned to  the  county,  corresponding  with  the  amount  of  benefits 
conferred,  must  be  paid  by  the  county  out  of  funds  raised  by  general 
taxation,  and  cannot  legally  be  paid  out  of  funds  collected  by  special 

20.  Seymour  ▼.  Oklahoma  City,  38  Note:  Ann.  Cas.  ldl2A  692. 

Okla.  547,  134  Pac.  45,  47  L.R.A.  4.  Engebretsen  t.  Oay,  158  Cal.  30, 

(N.S.)  702.  109  Pac.  880,  Ann.  Cas.  1912A  600, 

1.  Note:  47  L.R.A.(N.S.)  702.  28  LR.A.(N.S.)  1062. 

S.  Edwards,  etc.,  Constr.  Co.  v.  Jas-  6.  Anderson  v.  Fuller,  51  Fla.  380, 

per  County,  117  la.  365,  90  N.  W.  41  So.  684, 120  A.  S.  R.  170,  6  L.R.A. 

1006,  94  A.  S.  R.  301.  (N.S.)  1026. 

Note:  47  L.R.A.(N.8.)  704.  6.  Power  v.  Detroit,  139  Mich.  30, 

8.  Engebretsffli  t.  Qay,  158  Cal.  30,  102  N.  W.  288,  5  Ann.  Cas.  645. 

109  Pac.  880,  Ann.  Cas.  1912A  690,  7.  Hagar  v.  Reclamation  Dist.  No. 

28  L.B.A.(N.S.)  1062  and  note;  Pitts-  108,  111  U.  S.  701,  4  S.  Ct.  663,  28 

burgh,  eto.,  R.  Go.  v.  Taber,  168  Ind.  U.  S.   (L.  ed.)  569.     And  see  Pat. 

419,  77  N.  E.  741,  U  Ann.  Cas.  808  msmt,  vol.  21,  p.  39. 
and  nota. 
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aaseasment  made  against  the  property  owners  in  said  district,  as  it 
would  be  taking  private  property  for  public  use  without  just  com- 
pensation.^ The  extension  of  the  time  for  paying  an  assessment  for 
a  local  improvement,  in  favor  of  those  who  waive  objections  to  its 
validity,  does  not  deprive  those  who  fail  to  make  the  waiver,  and  who 
are  therefore  required  to  pay  when  the  assessment  is  due,  of  the  equal 
protection  of  the  laws.* 

100.  Lien  of  Assessment. — ^The  lien  of  a  special  assessment  is  an 
incumbrance  on  the  property  itself,  and  the  estate  owned  by  the 
person  in  possession  is  of  no  consideration.*'  The  purpose  of  the  lien 
is  to  establish  the  order  of  the  priority  of  claims  to  the  property  and 
to  operate  as  notice  to  other  creditors  as  well  as  purchasers  and  incum- 
brancers.** The  lien  for  local  assessment  being  made  possible  only 
by  statutory  permission,  and  being  a  burden  put  upon  the  proprietor 
of  the  land  against  his  will,  it  follows  that  to  make  such  a  lien  effi- 
cient there  must  be  a  substantial  compliance  with  all  the  provisions 
of  the  statute.  Such  an  assessment  is  an  entirety,  and  the  invalidity 
of  a  part  will  invalidate  the  whole.**  The  lien  upon  property  liable 
for  a  special  assessment  is  initiated  by  and  arises  out  of  the  assess- 
ment,** and  falls  with  the  setting  aside  of  the  assessment  for  invalid- 
ity.** When  no  time  is  expressly  fixed  by  the  statute  for  the  lien 
to  take  effect,  it  accrues  upon  the  assessment  of  the  tax,"  though 
it  would  seem  that  where  confirmation  of  the  assessment  is  necessary 
the  lien  does  not  become  effective  until  such  confirmation.**  The 
time  when  the  lien  shall  be  effective  is,  however,  usually  fixed  by  the 
statutes  of  the  various  states.  By  some  it  is  effective  from  the  date  of 
filing  the  report  of  the  commissioners,  by  others  from  the  time  of 
filing  the  petition  for  the  improvement,*'  and  still  others  provide 
that  it  shall  attach  at  the  commencement  of  the  work.**  Where 
it  is  provided  that  w.henever  work  on  a  public  improvement  shall  be 
fully  completed  the  cost  thereof  shall  be  computed  and  assessed  as  a 
speciid  tax,  property  cannot  be  charged  with  a  lien  therefor  until  the 
completion  of  the  whole  work.**    According  to  some  decisions  when 

8.  Wilkina    v.    HiDman,    45    OHa.    (N.S.)  395. 

451,  145  Pae.  1111,  L.R.A.1915D  249.       14.  Denver  v.  State  Invest  Co.,  49 

9.  Sisson  V.   Buena  Vista   County,   Colo.   241,   112   Pao.  789,  33  L.B.A. 
128  la.  442, 104  N.  W.  454,  70  L.R.A.    (N.S.)  395. 

440.  15.  Lyon  v.  Alley,  130  U.  S.  177, 

10.  Note:   Ann.   Cas.  1913C  1210.  9  S.  Ct.  480,  32  U.  S.  (L.  ed.)  899. 
And  see  snpra,  par.  97.  16.  Ashton  v.  Rochester,  133  N.  Y. 

11.  Clark  V.  Salem,  61  Ore.  116, 121  187,  30  N.  E.  965,  31  N.  E.  334,  28 
Pac.  416,  Ann.  Cas.  1914B  205.  A.  S.  R.  619. 

12.  Note:  35  L.R.A.  375.  17.  Note:  30  L.R.A.(N.S.)  766. 
IS.  Londoner  v.  Denver,  210  U.  8.       18.  Eagle  Mfg.   Co.  v.   Davenport, 

373,  28  S.  Ct.  708,  53  U.  8.  (L  ed.)    101  la.  493,  70  N.  W.  707,  38  L.B-A. 
1103;  Denver  v.  State  Invest.  Co.,  49  480. 
Colo.  244,  112  Pac.   789,  33  L.R.A       19.  Note:  56  L.R.A.  914. 
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the  proof  conclusively  establishes  that  the  "cost  of  a  street  imfprovc- 
ment  is  far  in  excess  of  the  entire  value  of  the  property  assessed  to 
pay  for  it  after  the  improvement  has  been  made,  the  courts '^ould 
refuse  to  enforce  a  lien  upon  the  property.**  A  lien  which  h^  been 
perfected  by  judgment  at  the  time  the  property  is  condemned  for 
other  public  purposes  is  not  affected  by .  such  condemnation,  but 
attaches  to  the  fund  paid  into  court,*  and  in  such  case."?  may  be 
enforced  by  the  court  in  whose  register  the  fund  is .  deposited.* 

101.  Priority  of  Lien  Generally. — That  the  legislature  may  cteate 
a  lien  for  taxes,  whether  such  taxes  be  general  or  by  local  assessment, 
superior  to  all  other  liens  regardless  of  priority  of  time,  is'isettlcd 
beyond  controversy.'  A  statute  of  this  kind  is  not  open  to  the  objec- 
tion that  it  impairs  the  obligation  of  a  contract,*  or  the  divesting  of 
vested  rights,'  and  a  mortgagee  has  no  ground  of  complaint,  although 
he  is  not  by  notice  or  otherwise  made  party  to  the  proceedings  in 
which  the  assessment  is  levied.*  It  is  generally  held  that  where  a 
statute  makes  a  local  or  special  assessment  a  lien  on  property,-  and  is 
silent  as  to  its  priority,  the  lien  so  created  may  be  given  priority  over 
any  and  all  other  liens,  whether  prior  or  subsequent  to  the  asst^ment, 
if  such  an  intention  can  be  gathered  from  the  act,  but  not  otherwise.  ' 
It  would  seem  that  such  a  legislative  intent  may  be  gathered  from  the 

20.  Louisville    ▼.    Bitzer,    115    Ky.  etc.,  Nat.  Bank,  100  Ky,  571,  38  S.  W. 

359,  73  S.  W.  1115,  61  L.R.A.  434.  1052,  36  L.R.A.  121;  Seattle  vi  Hill, 

Note:  28  L.R.A.(N.S.)   1175.  14  Wash.  487,  45  Pac.  17,  35  L.R.A. 

And  see  supra,  par.  59.  372;  Carstens  v.  Seattle,  84  Wash.  88, 

1.  Buchanan   v.   Kansas   City,   208  146  Pac.  381,  Ann.  Cas.  1917A  1070 
Mo.  674,  106  S.  W.  531,  15  L.R.A.  and  note. 

(N.S.)  834.  Notes:   35  L.R.A.   377;   30  L.R.A. 

2.  State  v.  Kilbnm,  81  Conn.  9,  69   (N.S.)   762;  Ann.  Caa.  1913C  1210, 
Atl.  1028,  129  A.  S.  R.  205^  Cambria  1211. 

Iron  Co.  V.  Union  Trust  Co.,  154  Ind.  And   see   Taxation. 

291,  55  N.  E.  745,  56  N.  E.  665,  48  4.  Note:   30   L.R.A.(N.S.)    763. 

L.R.A.  41 ;  Dressman  v.  Fanners',  etc.,  6.  Wabash  Eastern  R.  Co.  v.  East 

Nat.  Bank,  100  Ky.  571,  38   S.  W.  Lake   Fork    Special    Draiaaye   Dist 

1052,   36    L.R.A.    121;    Buchanan   v.  Com'rs,  134  lU.  384,  25  N.  E.  781,  10 

Kansas  City,  208  Mo.  674,  106  S.  W.  L.R.A.  285. 

531,  15  L.R.A.(N.S.)   834.  "g"  Washington    County   ▼,    Eastern 

17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270,    g   j,    947   ^„    ^..^   19150  40. 

?ofktpeeS'DraLS'D\t    134  l^r       ""•  ^'"^^'^'^  ^-  ^-™«'^'  «*«•'  ^at. 

Cambria  Iron  Co.  v.  Union  Trust  Co.  ^  ^.R  A    121;    Seattle  v    HiU,   14 

154  Ind.  291,  55  N.  E.  745,  56  N.  E.  ^f^  ^^'  ^  ?""•  17,  35  L.R.A.  372 

665,  48  L.R.A.  41;   Baldwin  v.  Mo-  »"«    "<**«;    Carstens    v.    Seattle,    84 

roney,  173  Ind.  574,  91  N.  E.  3,  30  Wash.  88,  146  Pac.  381,   Ann.   Cas. 

L.R.A.(N.S.)     761;    Pitchpatrick    v.  1917A  1070  and  note. 
Botheras,  150  la.  376,  130  N.  W.  163,      Notes:  30  L.R.A.  (N.  S.)  763;  Ann. 

Ann.    Cas.    1912D    534,    37    L.R.A.  Cas.  1913C  1212;  Ann.  Cas.  1917A 

(N.S.)   558;   Dressman  v.  Farmers',  1081. 
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i;eneral  statutoiy  provi^dns  rlegardkig  taxation.  Tbaa  it  has  been 
lield  that  a  lien  for  an  assessment  is  prior  to  mortgage  existing  at  the 
time  it  accrues,  under  a  statute  maJdng  such  an  assessment  a  part 
of  the  tax  due  on  the  property  and  collectable  as  other  taxes,  and 
making  tax  liens  prior  to  mortgages.^  In  some  cases  the  rule  of 
priority  of  special  assessments  over  all  other  incumbrances  has  been 
laid  down  without  any  discussion  of  the  existence  of  a  statute,*  but  an 
asse3sment  lien  has  been  denied  priority  over  a  mortgage  running  to 
the  state  to  secure  the  payment  of  moneys  loaned  from  a  public 
fund." 

102.  Priority  as  to  General  Taxes  and  between  Successive  Assess- 
ments.— In  several  jurisdictions  it  is  the  rule  that  the  lien  of  the  state 
for  general  taxes  is  paramount  and  superior  to  the  lien  of  a  special 
assessment,**  and  sometimes  this  superiority  is  fixed  by  statute.**  In 
other  jurisdictions  it  is  held  that  there  ia  no  priority  between  the 
general  lien  of  a  state  for  taxes  and  the  lien  given  special  assessments.*" 
In  reference  to  the  priority  between  successive  special  assessments 
there  is  some  conflict.  One  view  is  that  there  is  no  priority  between 
successive  assessments  of  the  same  property  for  improvements.  In 
other  jurisdictions  the  rule,  in  the  absence  of  statutory  provision  to 
the  contraiy,  that  liens  tfike  precedence  in  order  of  time  ia  held  to 
be  applicable  to  successive  liens  of  assessments  for  local  improve- 
ments; and  this  order  of  priority  will  not  b6  disturbed  or  altered, 
unless  expressly  provided  by  statute.**  Still  other  deciaona  are  to  the 
effect  that  an  assessment  lien  has  priority  over  a  prior  assessment 
under  a  statute  making  an  assessment  a  lien  superior  to  all  other  liens 
except  taxes.*' 

8,  Seattle  v.  Hill,  14  Wash.  487,  45  12.  Note:  Ann.  Cas.  1913C  1212. 

Pac.  17,  35  L.R.A.  372  and  note.  18.  Anderson  v.  Fuller,  51  Fla.  380, 

8.  State  v.  KUbum,  81  Conn.  9,  69  41  So.  684, 120  A.  S.  R.  170,  6  L.R.A. 

Atl.  1028,  129  A.  S.  R.  205;  Dress-  (N.S.)  1026. 

man  v.  Farmers',  etc.,  Nat.  Bank,  100  Note:  Ann.  Cas.  1913C  1212. 

Ky;-571,  38  S.  W.  1052,  36  L.R.A.  u.  Notes:    30    L.R.A.(N.S.)    767; 

121;  Morey  Engmeenng,  etc.,  .Co.  v.  Ann.  Cas.  1913C  1213.    AndseeLiKKS, 

«•  ^&  -f^^i^"^^"^, ?."^.  ^°-' ^^  vol- 17,  p.  609  et  seq. 

fo^Vr*^U*^  f  •  T-  in^^'W^r  m^<r;  15.  Burke  v.  Lukens,  12  Ind.  App. 
1913C  1200  and  note,  40  L.R.A.(N  S.)    ^         ^   ^     ^^   ^  ^   g    ^   539 

119;  Eecles  v.  Will,  (N.  M.  170  Pae.  u-iij-^  that  the  last  assessment  for 
748,  L.R.A.-  1918C  1022  and  note  "o^**™?  """  ^^  ^^\  assessment  lor 
(stating  the  different  views  as  to  the  street  "nprovements  takes  precedence 

priority  of  assessment  liens).  ««  *  ''^'^  "r'r'S^  ?^rs     4f  *r^- 

'  Note:  35  L.R.A.  374.                        •  Notes:    30    L.R.A.(N.S.)    767    (m 

10.  State  V.  Kilbum,  81  Conn.  9,  ^l»»ch  it  is  noted  that  the  case  of 
69  Atl.  1028,  IM  A.  S.  R.  205.  Burke    v.    Lukens    has    been    distin- 

11.  Ballard  v.  Way,  34  Wash.  116,  guiahed  by  a  later  decision  in  the  In- 
74  Pac.  1067,  101  A.  S.  R.  993.  diana  appellate  court,  and  disapproved 

Notes:  30  L.R.A.<N<S.)  768;  Ann.  by  the  Iowa  sutHreme  court);  Ann. 
Cas.  1913C  '1212.  Gas.  1913C  1213. 

189 


Digitized  by 


Google 


Si  193,  104  SPECIAL  0&  LOCAL  ABS£SSli£NTS  25  B.  C.  L. 

Vni.  Rbmbdies  of  Pbopbkty  Ownbb 

103.  In  General — ^Where  a  statute  provides  an  adequate  remedy  in 
case  of  an  erroneous  assessment  that  remedy  is  exclusive,  and  those 
who  neglect  to  pursue  it  will  be  conclusively  presumed  to  be  eon- 
tented  with  the  assessment.**  But  it  has  been  held  that  the  exdu- 
siveneas  of  a  remedy  for  recovering  back  payments  of  illegal,  inequi- 
table, and  unjust  special  taxes  or  assessments  does  not  extend  to  the 
case  of  a  tax  which  is  wholly  void  and  illegal.''  Where  a  local 
improvement  for  and  on  account  of  which  only  an  assessment  has  been 
made  i?  abandoned  before  any  work  is  done,  the  consideration  of 
the  assessment  wholly  fails  and  an  action  will  lie  as  at  common  law 
for  money  had  and  received.**  And  the  same  rule  applies  even  though 
.some  work  has  been  done,  if  the  claimant's  property  has  not  been 
benefited  in  any  manner  by  the  work  already  done.**  But  where  the 
work  is  stopped  because  the  money  raised  has  been  expended,  the 
property  owners  cannot  recover  the  money  paid  as  for  failure  of  con- 
sideration; the  remedy  lies  in  another  direction.**  An  assessment 
which  is  voidable  if  proceeded  against  directly  is  good  if  no  objection 
is  made  in  the  proper  manner.  So  an  assessment  may  be  assailed 
in  a  direct  proceeding  to  review  or  reverse  the  same  for  want  of  juris- 
diction of  the  assessors  arising  from  the  fact  that  one  of  tliem 
was  not  qualified ;  but  the  assessment  is  not  assailable  on  that  grwind 
in  a  collateral  proceeding.*, 

104.  Recovery  of  Illegal  Assessment. — ^In  accordance  with  the  gen- 
erally accepted  doctrine  as  to  voluntary  payments,*  it  is  usually  held 
that  a  property  owner,  having  voluntarily  paid  an  illegal  assessment 
levied  upon  his  property,  cannot  maintain  a  suit  for  reimbursement.* 
To  enable  one  to  recover  an  illegal  assessment  the  payment  must  be 
involuntary,  which  is  tantamount  to  saying  that  it  must  be  compul- 
sory from  coercion  either  in  fact  or  by  law.  The  reason  of  this  prin- 
ciple is  that  a  pereon  shall  not  be  permitted,  with  the  knowledge  that 
the  demand  made  upon  him  is  illegal  and  unfounded,  to  make  pay- 
ment without  resistance,  where  resistance  is  lawful  and  possible,  and 

16.  Wabash  Eastern  R.  Co.  v.  East  508,  43  L.R.A.  584. 

Lake    Fork    Special    Drainage   Dist.,       20.  Rogers  v.  St.  Paul,  79  Minn.  5, 

134  111.  384,  25  N.  E.  781,  10  L.R.A.  31  N.  W.  539,  47  L.R.A.  537. 

235.  1.  Porter  v.  Purdy,  29  N.  Y.  106, 

17.  Ogden   City  v.  Armstrong,  168  86  Am.  Dec.  283. 

U.  S.  224,  18  S.  Ct.  98,  42  U.  S.  (L.  2.  See  Payment,  vol.  21,  p.  141  et 

ed.)  444.  seq. 

18.  MeConville  v.  St.  Paul,  75  S.  Hudson  v.  People,  188  ID.  103, 
Minn.  383,  77  N.  W.  993.  74  A.  S.  R.  58  N.  E.  964,  80  A.  S.  R.  166;  Riker 
508,  43  L.R.A.  584;  Rogere  v.  St.  v.  Jersey  City,  38  N.  J.  L.  225,  20 
Paul,  79  Minn.  5,  81  N.  W.  539,  47  Am.  Rep.  386;  Phelps  v.  New  York, 
L.R.A.  537.  112  N.  Y.  216,  19  N.  E.  408,  2  L.R.A. 

19.  MeConville  v.  St.  Paul,  75  626;  Peebles  v.  Pittsburg^,  101  Pa. 
Minn.  383,  77  N.  W.  993,  74  A.  S.  B.  St.  304,  47  Am.  Rep.  Tli. 
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afterward  to  chooee  his  own  thne  to  bring  an  action  for  restoration, 
when,  perchance,  his  adversary  has  lost  the  evidence  to  sustain  hie 
side.*  To  warrant  an  action  to  recover  back  money  paid  by  coercion 
of  law  upon  an  assessment  laid,  it  must  appear  that  the  proceedings 
were  prima  facie  regular,  so  as  not,  themselves,  to  furnish  evidence 
of  their  own  invalidity;  and  it  must  also  appear  that  the  rights  and 
positions  of  the  parties  have  been  changed  sinciB  the  payment  was 
made,  as  by  a  reversal  for  error  or  a  setting  aside  for  irregularity  or 
illegality.'  Where  it  is  apparent  upon  the  face  of  the  proceedinf?- 
that  there  was  no  foundation  for  an  assessment,  as  where  no  ordinance 
was  adopted  for  laying  the  assessment,  a  payment  is  voluntary  and 
nonrecoverable,  as  the  owner  of  the  land  assessed  could  always  have 
relied  upon  this  as  a  defense  to  an  action  to  dispossess  him.*  So  one 
who  voluntarily  pays  an  assessment  under  a  void  statute  with  full 
knowledge  of  aJl  the  facts  cannot  recover  it.  He  is  conclusively  pre- 
sumed to  know  the  law  applicable  to  the  facts,  and  he  is  presumed  to 
have  known  at  the  time  he  paid  the  tax  that  the  statute  under  which 
the  assessment  was  made  was  void,  and  that  a  sale  of  the  premises 
therefor  would  constitute  no  cloud  upon  his  title,  and  that  he  could  not 
be  injured  by  such  sale.'  The  payment  of  an  assessment  levied  under 
a  void  statute,  with  full  knowledge  of  the  facts,  is  ordinarily  not 
recoverable  merely  because  it  is  paid  under  protest;  *  but  in  some 
states  provision  is  made  for  the  recovery  of  illegal  taxes  paid  invol- 
iintarily  under  protest,  and  it  is  held  that  a  payment  of  an  assessment 
is  not  voluntary  and  the  amount  paid  may  be  recovered  when  made 
under  protest  to  prevent  a  tax  sale  then  advertised,  though,  because 
of  the  illegality  of  the  taxes,  the  sale  would  have  been  void,  and  any 
cloud  upon  the  title  resulting  therefrom  might  have  been  removed 
by  legal  proceedings.*  While  the  general  rule  as  to  the  eflfect  of  vol- 
untary payment  of  assessments  is  as  just  stated,  the  courts  of  some  ju- 
risdictions take  the  view  that  where  an  assessment  is  vacated  by  direct 
judicial  action,  the  law  raises  an  assumption  to  refund  the  money 
which  can  no  longer  be  honestly  retained.  An  assessment,  in  this 
respecfr,  is  considered  as  analogous  to  a  judgment,  and  when  a  judg- 
ment is  reversed  the  defendant  is  restored,  as  nearly  as  practicable,  to 
his  original  condition,  and  for  this  purpose  a  writ  of  restitution  goes.^* 

4.  Dexter  v.  Boston,  176  Mass.  247,  22  Am.  Rep.  512;  Phelps  v.  New  York, 
57  N.  E.  379,  79  A.  S.  R.  306;  Peyser  112  N.  Y.  216,  19  N.  E.  408,  2  L.R.A. 
v.  New  York,  70  N.  Y.  497,  26  Am.  626  and  note;  Peebles  v.  Pittsburgh,! 
Rep.  624.  101  Pa.  St.  304,  47  Am.  Rep.  714. 

6.  Peyser  t.  New  York,  70  N.  Y.  8.  Detroit  v.  Martin,  34  Mich.  170. 
497,  26  Am.  Rep.  624;  Horn  v.  New  22  Am.  Rep.  612;  Peebles  v.  Pitts- 
Lots,  83  N.  Y.  100,  38  Am.  Rep.  402.  burgh,  101  Pa.  St.  304,  47  Am.  Rep. 

6.  Bucknall  v.  Stoiy,  46  Gal.  589,  714. 

13  Am.  Rep.  220;  P^ser  v.  New  9.  Whitney  v.  Port  Huron,  88  Mich. 
York,  70  N.  Y.  497,  26  Am.  Rep.  624.  268,  50  N.  W.  316,  26  A.  S.  R.  291. 

7.  Detroit  v.  Martin,  34  Mieb.  170,      10.  Riker  v.  Jersey  City,  38  N.  J. 

191 


Digitized  by 


Google 


§  10^  SPEGIAIi  OB  LOCAL  ASSESSMENTS  2o  B.  G.  L. 

'  105.  Relief  in  Equity  Generally. — Courts  of  eqmty,  looking  at  the 
grave  consequences  of  embarrassing  the  operations  of  the  government 
by  stopping  its  revenue,  prefer,  in  most  cases,  to  leave  a  party  to  his 
remedies  at  law,**  and  It  may  he  stated  as  the  generally  accepted 
doctrine  that  equity  will  not  enjoin  the  collection  of  local  assessments 
except  under  special  circumstances,  such  as  leave  the  complainant 
without  any  remedy  at  law,  and  bring  his  case  under  some  of  the 
recognized  heads  of  equity  jurisdiction,**  or  where  it  is  clear  that  the 
tax  has  been  imposed  without  authority  and  is  absolutely  void.**  It 
has,  however,  frequently  been  held  that  an  injunction  will  lie  to 
restrain  local  authorities  from  making  an  assessment  which  they  have 
no  authority  to  make.**  Likewise  a  preliminary  injunction  will  issue 
to  stop  performance  of  a  contract  for  a  local  improvement  at  the  suit 
of  an  abutting  property  owner  upon  whom  the  cost  is  to  be  assessed, 
where  no  valid  contract  for  work  has  been  made,  and  the  invalidity 
is  of  a  character  highly  likely  to  prejudice  the  plaintiff  in  a  manner 
and  degree  not  readily  separable  from  the  burdens  which  may  law- 
fully be  imposed  upon  him.*'  So  also  a  resident  taxpayer  of  an  im- 
provement district,  although  he  shows  no  special  private  interest,  may 
invoke  the  interposition  of  a  court  of  equity  to  restrain  the  carrying 
into  effect  of  an  invalid  contract  for  a  local  improvement,  and  such  suit 
is  not  premature  because  commenced  before  the  passage  of  the  assess- 
ment ordinance,  and  the  creation  thereby  of  a  lien  against  his  prop- 
erty.** An  injunction  lies  to  restrain  the  collection  of  a  sidewalk 
assessment  against  property  which  is  not  subject  thereto,*'  or  to  pre- 
vent the  collection  by  a  municipal  corporation  from  an  abutting  owner 
of  an  assessment  for  a  worthless  sidewalk  which  it  accepted,  after  con- 
tracting under  its  police  power  for  a  sound  walk  to  be  laid  at  his 

L.  225,  20  Am.  Rep.  386;  Peyser  v.  14.  Adams  v.  Shelbyville,  154  Ind. 

New  York,  70  N.  Y.  497,  26  Am.  Rep.  467,  57  N.  E.  114,  77  A.  S.  R.  484, 

624.  49  L.RJL.  .797;  Holland  v.  Baltimore, 

11.  Note:  69  Am.  Dee.  198.  11  Md.  186,  69  Am.  Dec.  19^;  Bark- 

12.  Ogden  City  v.  .Armstrong,  168  ley  v.  Lincoln,  82  Neb.  181,  117  N. 
U.  S.  224,  18  S.  Ct.  98,  42  U.  S.  (L.  W.  398,  130  A.  S.  R.  659,  18  LR.A. 
ed.)    444;  Murphy  v.  Wilmington,  6  '  (N.S.)  392. 

Houst.  (Del.)   108,  22  A.  S.  B.  345.  Notes:  8  L.B.A.  370;  35  L.R.A.  59. 

Note:  69  Am.  Dec.  199.  16.  Allen   v.   Milwaukee,   128  Wis. 

13.  Murphv  V.  Wilmington,  6  Houst.  678,  106  N.  W.  1099,  116  A.  S.  B. 
(Del.)  108,  22  A.  S.  R.  345;  Philadel-  54,  8  Ann.  Cas.  392,  5  L.R.A.(N.S.) 
I)hia  Mortg.,  etc.,  Co.  v.  Omaha,  63  680. 

Neb.  280,  88  N.  W.  523,  93  A.  S.  R.  16.  El  Reno  v.  Cleveland  Trinidad 

442,  57  L.R.A.  150;  Arnold  v.  Knox-  Paving  Co.,  25  Okla.  648,  107  Pac. 

ville,  115  Tenn.  195,  90  S.  W.  469,  163,  27  L.R.A.(N.S.)  650. 

5  Ann.  Cas.  881,  3  L.R.A.(N.S.)  837;  17.  Northern  Light  Lodge  No.  156, 

Dean  v.   Charlton,  23  Wis.   590,  99  «tc.,  v.  Monona,  <.Ia.)  161  N.  W.  78, 

Am.  Dec.  205.  L.R.A.1918A  150. 
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expense.*'  The  owner  of  a  city  lot  abutting  op  a  street  which  is 
being  paved  in  an  imperfect  manner,  under  a  contract  with  the 
cify,  has  a  right  in  equity  to  an  injunction  to  restrain  the  common 
council  from  paying  for  such  imp^ect  work  before  a  trial  at  law, 
where  his  property  will  be  assessed  for  part  of  the  cost  thereof.  The 
bill  in  such  case  should  be  exhibited  for  the  relief  of  the  complainant, 
and  also  for  all  other  landowners  similarly  situated  who  desired  to 
come  in,  and  should  show  distinctly  that  the  common  council  had 
been  called  upon  to  perform  the  duty,  the  not  doing  of  which  forms 
the  basis  of  complaint.*'  Equity  will  enjoin  the  sale  of  land  for  the 
payment  of  an  assessment  where  the  assessment  is  void  on  account  of 
failure  of  jurisdiction  in  the  assessing  body.*  If  adequate  redress 
against  anticipated  or  threatened  injustice  be  afforded  through  an 
appeal  to  a  court,  or  other  statutory  tribunal,  in  assessment  proceed- 
ings, injunction  will  not  lie.*  But  it  is  held  that  the  remedy  by 
appeal  from  a  wrongful  assessment  is  not  exclusive  of  a  remedy  in 
equity,  where  the  assessment  is  shown  to  be  arbitrary  and  fraudulent.' 
An  injunction  against  a  wrongful  assessment  where  ihe  ^rk  has 
been  legally  authorized  should  not  include  an  order  for  the  restora- 
tion of  the  property  to  its  original  condition,  but  should  extend  only 
to  a  stay  of  proceedings  under  the  invalid  assessment.* 

106.  Setting  Aside  Assessment. — ^Wheu  assessors  adopt  erroneous 
rules  as  the  basis  of  making  an  assessment  upon  property  benefited  by 
a  local  improvement,  and  in  so  doing  violate  the  spirit  and  intent  of 
statutory  provisions,  the  courts  will  set  the  assessment  aside.'    But  an 

18.  Eiermaim  T.  Milwaukee,  142  of  any  grievance  he  may  have  by  rea- 
Wis.  606,  126  N.  W.  53,  27  L.R.A.  son  of  the  improvement  cannot  deprive 
(N.S.)   1085.  him  of  his  right  to  enjoin  the  enforce- 

19.  Lodor  T.  MeOoTwn,  48  N.  J.  ment  of  the  asseaantent  by  a  suit  in 
Eq.  275,  22  AtL  199,  27  A  S.  B.  equity,  where  such  aaaeasment  is  im- 
446.  posed    in   an   unequal   and   irregular 

1.  Holland  t.  Baltimore,  U  Md.  manner,  if  that  question  cannot  be 
186,  69  Am.  Dee.  196;  Bomet  v.  C&i-  raised  on  appeal;  but  in  a  later  case 
cinnati,  3  Ohio  73,  17  Am.  Dee.  582.  (Newton  v.  Superior,  146  Wis.  308, 

2.  Gardner  v.  Bluffton,  173  Ind.  454,  130  N.  W.  242)  the  court  held  that  the 
89  N.  £.  853,  90  N.  E.  898,  Ann.  Cas.  remedy  by  appeal  is  exclusive  as  to 
1912A  713;  Murphy  v.  Wilmington,  oomplianee  with  statutory  reqnire- 
6  Houst.  (Del.)  108,  ^  A  S.  R.  345;  ments. 

Kelly  T.  Minneapolis,  57  Minn.  294,  3.  Eeraten  ▼.  Milwaukee,  106  Wis. 

59  N.  W.  304,  47  A.  S.  R.  605  and  200,  81  N.  W.  948,  1103,  48  L.RA. 

note,  26  L.R.A.  92;  Greene  v.  Mom-  851. 

ford,  5  R.  I.  472,  73  Am.  Dee.  79.  4.  Eersten  v.  Mihraidcee,  106  Wis. 

Li   Hayes   v.   Douglas   County,   92  200,  81  N.  W.  948,  1103,  48  L.R.A. 

Wis.  429,  65  N.  W.  482,  53  A.  S.  R.  85L 

926,  31  LJt.A.  213,  it  was  held  that  5.  Howell  v.  Tacoma,  3  Wash.  711, 

a  statute  which  deelares  that  appeal  29  Pac.  447,  28  A  S.  R.  83. 

shall  be  the  only  remedy  of  the  owner  Note:  28  L.RA..CN.S.)   116L 
of  any  parcel  of  land  for  the  redress 
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entire  assesement  cannot  be  quashed  merely  because  the  assessment  of 
a  single  lot  is  shown  to  be  illegal,  where  no  assessments  are  before  the 
oourt  but  ihose  against  the  petitioners,  with  nothing  to  show  whether 
or  not  the  proceeding  was  a  departure  from  a  correct  application  of 
the  8tatut«.*  An  assessment  may  be  set  aside  on  the  ground  that  the 
improvement  constructed  is  different  from  that  proposed  or  because 
the  construction  is  made  in  a  materially  defective  manner. '  Local 
assessment  statutes  generally  prescribe  a  short  period  of  limitation  in 
which  it  is  necessary  to  begin  a  suit  to  set  aside  an  assessment,^  but  it 
has  been  held  t^at  a  statute  so  limiting  the  right  to  bring  an  action 
to  avoid  an  assessment  that  it  may  expire  within  forty  days  after 
such  assessment  has  been  levied,  and  before  the  property  owner  has 
any  actual  notice  thereof  or  of  the  proceedings  on  which  it  is  based, 
is  unreasonable  and  void.*  An  action  begun  by  one  property  owner  to 
set  aside  an  assessment  does  not  inure  to  \he  benefit  of  another  who 
seeks  to  intervene  after  the  running  of  the  statute  of  limitations. *• 

107.  Invalid  Assessment  as  Cloud  on  Title. — Equitable  jurisdiction 
for  relitf  against  void  assessments  may  be  iiiVoked  to  relieve  the 
property  owners  from  a  cloud  upon  their  title.**  But  where  the  illegal- 
ity of  a  municipal  assessment  or  tax  is  apparent  on  the  record  of  the 
proceedings,  and  requires  no  extrinsic  evidence  to  show  it,  such  assess- 
ment or  tax  is  not  a  cloud  upon  title,"  and  the  owner  has  an  adequate 
remedy  at  law  in  some  jurisdictions,  either  by  paying  the  tax  under 
protest  and  bringing  an  action  against  the  city  to  recover  it  back,  or 
by  action  of  trespass  to  recover  damages;  or  if  the  property  is  sold, 
he  may  maintain  ejectment,  or  test  the  validity  of  the  tax  by  writ  of 
certiorari.**  Aii  action  may  be  sustained  to  remove,  as  a  cloud  upon 
tiie  plaintiff's  title,  a  street  assessment  valid  upon  its  face,  but  void 
because  of  informalities  in  the  proceedings  preceding  it.  Though 
the  plaintiff  has  a  perfect  defense  in  an  action  for  the  enforcement 
of  the  assessment,  he  is  not  required  to  wait  until  such  action  is 
brought,  but  may  himself  invoke  the  equitable  aid  of  the  court  to 

6.  Corcoran  v.  Cambridge,  199  11.  Ogdien  City  v.  Armstrong,  168 
Mass.  5,  85  N.  E.  155,  18  L.R.A.  U.  S.  224,  18  S.  Ct.  98,  42  U.  S.  (L, 
(N.8.)  187.  ed.)    444;   Holknd  v.   Baltimore,  11 

7.  Note:  56  L.RA..  910.  Md.  186,  69  Am.  Dec.  195;  Thomas 

8.  Rockwell  v.  Junction  City,  92  v.  Gain,  35  Mich.  155,  24  Am.  Bep. 
Kan.  513,  141  Pac.  299,  Aim.   Cas.  535. 

1916B  315.  12.  Murphy  v.  Wilmington,  6  Houst. 

9.  Hayes  v.  Douglas  County,  92  Wis.  (Del.)  108,  22  A.  S.  R.  345;  Scott  v. 
429,  65  N.  W.  482,  53  A.  S.  R.  926,  Onderdonk,  14  N.  Y.  9,  67  Am.  Dec. 
31  L.R.A.  213,  overruled  on  another  106.  And  see  CLOtjD  on  Titi.e,  vol.  5, 
point  by  Newton  v.  Superior,  146  Wis.  p.  658. 

308,  130  N.  W.  242.  13.  Murphy  v.  Wilmington,  6  Houst. 

10.  Rockwell  V.  Junction  City,  92.  (Del.)  108,  22  A.  S.  R.  345;  Stuart  v. 
Kan.  513,  141  Pac.  299,  Ann.  Cas.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
1916B  315.  •  289. 
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remove  the  cloud,  and  enjoin  the  holder  of  the  aasesamsat  from  assert- 
ing any  claim  based  thereon.** 

108.  Necessity  for  Tendei  as  Condition  of  Relief.— Where  an  entire 
special  assessment  is  illegal,  no  tender  by  the  owner  pf  the  property 
assessed  is  necessary  before  seeking  equitable  relief.*'  So  where  the 
whole  assessment  was  made  upon  a  basis  so  false  and  unwarranted  that 
it  furnished  no  data  from  which  the  just  proportion  of  any  of  the 
property  prc^rly  chargeable  with  the  cost  of  the  improvement  could 
be  determined,  a  tender  is  not  a  prerequisite.**  But  it  has  been  held 
that  the  collection  of  the  excess  of  an  erroneous  special  assessment  will 
only  be  enjoined  on  condition  that  the  correct  amount  thereof  be  paid.^ 
if  clearly  ascertainable  by  computation.*' 

109.  Parties. — ^A  suit  to  restrain  the  carrying  into  effect  of  a  con- 
tract for  a  local  improvement  may  properly  be  brought  in  the  name 
of  one  or  more  of  the  taxable  inhabitants  of  the  dis^ot,  for  them- 
selves and  all  others  similarly  situated,  and  the  court  shovdd  ibien 
regard  it  in  the  nature  of  a  public  proceeding  to  test  th«  validity  of  the 
corporate  acts  sought  to  be  impeached,  and  deal  with  and  control  it 
accordingly.*^  But  it  has  been  held  that  where  an  assessment  is 
levied  upon  property. for  a  share  of  the  cost  of  a  local  improvement, 
which  is  so  situated  that  it  oannot  possibly  be  benefited  thereby,  the 
different  owners  of  distinct  parcels  of  property  so  assessed  have  no 
right  to  join  as  plaintiffs  in  such  Suit.**  A  suit  to  restrain  the  collec- 
tion of  a  void  assessment  should  be  against  the  city  as  weU  as  the 
collector,  as  the  clqud  on  the  owner's  title,  w^ujd  not  bie  removed  by 
merely  enjoining  ttie  action  of  tiie  marshal  on  his  tax  warrant.*' 

110.  Certiorari;  Appeal. — A  certiorari,  may  issue  not  only  to  in- 
ferior courts,  bat  to  persons  invested  by  the  legislature  with  power  to 
decide  on  the  property  or  rights  of  the  cttize.n8,  JKffi  in  cases  wiiere 
they  have  been  authorized  by  stattute  finally  to  hear  and  determine. 
It  may  therefore  issue  against  a  board  empowered  to  levy  local  assess- 

14.  Miller  v.  Mobile,  47  Ala.   163,   overruled  on  another  point  by  New- 
11  Am.  Rep.  768;  Bolton  v.  Gilleran,   ton  v.  Superior,  146  Wis.  308,  130  N. 

105  Cal.  244,  38  Pae.  881,  45  A.  S.  R.   W.  242. 

33;  Murphy  v.  Wilmington,  6  Hoost.  16.  Howell  v.  Tacoma,  3  Wash.  711, 

(Del.)  108,  22  A.  S.  R.  345.  29  Pae.  447,  28  A.  S.  R.  83. 

15.  Norwood  v.   Baker,   172  U.  S.  17.  Mills  v.  Chaxleton,  29  Wis.  400, 
269,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.)  9  Am.  Rep.  578. 

443;    Denver   v.    State    Inv.    Co.,   49       18.  El  Reno  v.  Cleveland  Trinidad 

Colo.   244,   112  Pae.   789,   33  L.R.A.  Paving  Co.,  25  Okla.   648,  107  Pae. 

(N.S.)    395;  Iowa  Pipe,  etc.,   Co.  v.  163;  27  L.R.A.(N.S.)  660;  Paulson  v. 

Callanan,  125  la.  358,  101  N.  W.  141,  Portland,  16  Ore.  450,  19  Pae.  450, 

106  A.  S.  R.  311,  3  Ann.  Cas.  7,  67  1  L.B.A.  673. 

L.R.A.  408;  Dean  v.  Charlton,  23  Wis.       19.  Paulson   v.    Portland,    16    Ore. 
590,  99  Am.  Dec.  205;  Hayes  v.  Doug-  450,  19  Pae.  450,  1  L.R.A.  673. 
las  County,  92  Wis.  429,  65  N.  W.       20.  Thomas  v.  Gain,  35  Mich.  155, 
482,  53  A.  S.  R.  926,  31  L.B.A.  213,   24  Am.  Rep.  536. 
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mentB,*  and  is  a  proper  remedy  to  try  the  question  whether  the 
assessments  are  invalid  for  any  reason  disclosed  by  the  record,  or 
because  of  the  unconstitutionality  of  a  statute.'  On  certiorari  to  review 
the  action  of  a  municipal  council  in  reassessing  the  cost  of  a  special 
improvement  the  court  is  confined  to  an  examination  of  the  records 
and  the  proceedinp  of  the  council  resulting  in  the  assessment.* 
Many  of  the  local  improvement  statutes  protect  the  property  owner's 
rights  by  providing  for  an  appeal  to  the  courts,*  but  such  a  provision 
does  not  necessarily  prevent  the  owner  from  resorting  to  equity 
for  reUef  in  a  proper  case.*  Where  provision  is  made  by  law  for  a 
review  of  assessment  proceedings,  and  a  body  appoint«d  with  ihe 
power  to  set  the  assessment  aside  or  correct  the  error  complained  of, 
and  the  party  wholly  fails  to  appear  before  such  body,  or  take  any 
steps  to  have  such  correction  made,  he  is  not  in  a  position  to  appeal 
to  the  courts  for  redress  in  the  absence  of  fraud  or  bad  faith.*  The 
facts  upon  which  an  assessment  for  a  public  improvement  is  based 
and  the  result  of  the  assessment  cannot  be  reviewed  by  writ  of  review 
where  the  statute  provides  for  an  appeal,  where  the  facts  may  be 
passed  upon  by  a  jury.' 

1.  Dexter  v.  Boston,  176  Maas.  247,  454,  89  N.  E.  853,  90  N.  E.  898,  Ann. 
^7  N.  E.  379,  79  A.  8.  R.  306;  Le  Boy  Cas.  1912A  713;  Alexander  v.  Balti- 
V.  New  York,  20  Johns.  (N.  Y.)  430,  more,  5  Gill  (Md.)  383,  46  Am.  Dec. 
4  Am.  Dec.  289.    And  see  Cebtiorabi,  630. 

vol.  5,  p.  251  et  seq.  6.  See  supra,  par.  106. 

2.  WeM  V.  Boston,  172  Mass.  28,  6.  Power  v.  Detroit,  139  Mich.  30, 
31  N.  E.  204,  42  L.E.A.  642.  102  N.  W.  288,  5  Ann.  Cas.  646. 

8.  Reifl  V.  Portland,  71  Ore.  421,  7.  Beiff  v.  Portland,  71  Ore.  421, 
141  Pac,  X67,  142  Pac.  827,  L.R.A.  141  Pac.  167,  142  Pac  827,  LJBA. 
1315D  772.  ,    "15D  772. 

4.  Gardiner  ▼.  Bbftton,  173  Ind. 
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I.  Introductory 

1.  Scope  of  Article. — As  indicated  by  its  title  the  present  article 
is  devoted  to  a  consideration  of  the  remedy  administered  in  courts 
of  chancery  for  the  specific  performance  of  contracts.  Other  equi- 
table remedies  enjoyed  by  parties  to  contracts,  such  as  cancellation, 
the  right  of  reformation  or  of  discovery,  or  the  privilege  of  having 
an  accounting,  are  treated  elsewhere.*  The  general  principles  as  to 
the  requisites,  validity  and  construction  of  contracts,'  as  well  as  the 
general  principles  of  equity  jurisdiction,  are  wholly  excluded,  as  they 
are  covered  by  other  articles.'  While  the  general  subject  of  the 
statute  of  frauds  is  treated  elsewhere  in  this  work,*  the  present  arti- 
cle discusses  the  doctrine  that  part  performance  of  a  contract  may 
take  it  out  of  the  statute  of  frauds  as  far  as  the  right  to  enforce  it 
specifically  is  concerned. 

2.  Nature  of  Remedy. — Specific  performance  of  a  contract  is  an 
equitable  remedy  '  of  very  ancient  origin,*  and  has  been  declared  to 
be  the  most  useful  one  of  the  various  equitable  remedies. ''  Juris- 
diction to  decree  the  specific  performance  of  agreements  rests  on  the 
ground  of  the  inadequacy  and  incompleteness  of  the  remedy  at  law.* 

1.  See  Accounts  and  Accounting,  Am.  Rep.  243;  Gotthelf  v.  Stranahan, 
vol.  1,  p.  204;  Cancellation  op  In-  138  N.  Y.  345,  34  N.  E.  286,  20  L.E.A. 
STBUMENTS,  vol.  4,  p.  485;  Discovert,  455. 

vol.  9,  p.  163;  Refobuation  of  In-  6.  Union  Pac.  B.  Co.  v.  Chicago,  etc., 

STBUMENTS,  vol.  23,  p.  306.  E.  Co.,  163  U.  S.  564,  16  S.  Ct.  1173, 

2.  See  generally.  Contracts,  vol.  6,  41  U.  S.  (L.  ed.)  265;  Trigg  v.  Read,  5 
p.  573;  and  see  Bills  and  Notes,  vol.  Humph.  (Tenn.)  520,  ^  Am.  Dec 
3,  p.  814;  Bonds,  vol.  4,  p.  45;  Chat-  447. 

TEL  Mortgages,  vol.  5,  p.  380;  Cove-  7.  Love  v.  Camp,  41  N.  C.  209,  51 

HANTS,  vol.  7,  p.  1097;  Deeds,  vol.  8,  p.  Am.  Dec.  419    (quoting  Lord  Hard- 

916;  Landlobd  and  Tenant,  vol.  16,  wicke  in  Penn  v.  Lord  Baltimore,  1 

p.  609;  Mortgages,  vol.  19,  p.  225;  Yes.    Sr.    446).     And    see    Buck    v. 

Sales,  vol.  23,  p.  1165;  Tbademabks,  Smith,  29  Mich.  166,  18  Am.  Rep.  84. 

Trade  Names  and  Unfair  Coupeti-  8.  Union  Pae.  R.  Co.  v.  Chicago, 

•noN ;  Vendor  and  Purchaser.  etc.,  R.  Co.,  163  U.  S.  564,  16  S.  Ct 

5.  See  Equitt,.vo1.  10,  p.  245.  1173,  41  U.  S.  (L.  ed.)  265;  Love  v. 
4.  See  Statute  of  Frauds,  post.  Camp,  41  N.  C.  209,  51  Am.  Dec.  419; 

6.  St.  Louis  Nat.  Stock  Yards  v.  Trigg  v.  Read,  6  Humph.  (Taan.)  529, 
Wiggins  Ferry  Co.,  112  111.  384,  54  42  Am.  Dec.  447. 
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As  pointed  out  more  at  length  hereafter  *  this  remedy  cannot 
be  daimed  as  a  matter  of  right,***  and  will  be  denied  whenever 
the  circumstaDces  are  such  as  to  make  it  inequitable  for  a  court  of 
chancery  to  grant  relief.*^  Specific  performance  may  be  defined  as 
the  actual  aoc(»Qplishment  of  a  contract  by  the  party  bound  to  ful- 
fil it,**  for  a  decree  for  specific  performance  is  nothing  more  or  less 
than  a  means  of  compelling  a  party  to  do  precisely  what  he  ought 
to  have  done  without  being  coerced  by  a  court.*'  Although  in  most 
cases  equity  acts  in  personam,  and  it  was  once  laid  down  as  a  maxim 
that  equity  will  not  act  in  rem  on  the  subject  matter,  but  only  in 
personam  against  the  parties,  this  rule  has  been  modified  and,  as 
far  as  constitutional  Umitations  are  concerned,  the  legislature  of  a 
state  may  empower  its  courts  of  equity  to  deal  with  property  within 
their  jurisdiction  in  some  other  way  than  merely  by  directing  per- 
sons to  act  or  refrain  from  acting  in  a  designated  way  with  respect 
to  such  property.**  Hence  it  is  that  a  suit  for  specific  performance 
is  not  necessarily  one  which  (grates  Solely  in  personam.  Although 
in  ordinary  cases  a  bill  tax  the  specific  execution  of  a  contract  to  con- 
vey real  estate  is  not  strictly  a  proceeding  in  rem,  it  may  substan- 
tifdly  be  of  that  character  when  by  statute  the  proceeding  is  com- 
menced by  pubUcation  instead  of  personal,  service.** 

3.  DistiwgiiisTieA  from  Other  Remedies. — Specific  performance  of 
contracts  holds  a  place  all  its  own  among  the  methods  of  rehef  which 
courts  of  chancery  may  grant  to  litigants.  While  lihe  issuing  of  an 
injunction  is  one  of  the  usual  forms  for  the  interposition  <^  the 
powers  of  chancery  courts  to  effect  specific  performance  .of  an  instru- 
ment, many  occasions  arise  for  the  granting  of  injunctions,  even  of 
a  mandatory  character,  which  do  not  involve  any  element  of  specific 
performance,  as  for  example  in  cases  of  nuisances,  jtrespasses  of  an 
irreparable  nature,  and  the  protection  of  ri^ts  in  easements.*^  Oc- 
casionally confusion  arises  throu^  efforts  of  counsel  to  treat  as  a 
suit  for  specific  performance  one  which  does  not  possess  that  charac- 
ter. The  courts  are  careful  to  distinguish  the  true  nature  of  an 
action  and  to  refuse  to  apply  the  strict  rules  of  proceedinp  for  specific 
performance  when  in  fact  the  action  is  of  a  different  nature.*'  The 
jurisdicticHQ  of  chancery  courts  to  grant  injunctions  is  also  recognized 
IB  cases  of  cloud  on  title,  and  in  statutory  proceedings  to  quiet  title. 

Note:  47  L.B.A.(N.S.)  364.  16.  Boswett  ▼.  Otis,  9  How.  336, 

And  see  infra,  par.  26  et  seq.  13  U.  S.  (L.  ed.)   164;  Hawkins  v. 

9.  See  infra,  par.  16.  Doe,  60  Ore.  437,  119  Pao.  754,  Ann. 

10.  Gotthelf  v.  Stranahan,  138  N.  T.  <Jas.  1914A  766  and  not«.     And  see 
345,  34  N.  ;E.  286,  20  L.R.A.  455.        infra,  par.  140  et  seq. 

11.  See  infra,  par.  21.  '  W.  See  IvJvinmosB,  vol.   14,  p. 

12.  Note:  128  A.  S.  H.  383.  316. 

18.  Rindge  v.  Baker,  57  N.  T.  209,      17.  Weaver  v.  Osborne,  154  la.  10, 
15  Am.  Rep.  476.  134  N.'  W.  103,  88  L.B.A.(N.S.)  706. 

14.  See  Equitt,  vol.  10,  pp.  364, 387, 
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Such  actions  are  not'  Suits  for  specific  performance  and  the  rules 
governing  such  suits  have  no  application. i*  Although  courts  of 
chancery  have  junsdiction  to  decree  the  performance  of  duties  and 
obligations  arising  out  of  trusto,^*  and  in  one  sense  of  the 
term  a  decree  directing  the  performance  of  a  trust  may  also  be  one 
directing  the  specific  performance  of  a  contract,**  care  should  be 
taken  to  distinguish  between  the  two  classes  of  cases.*  It  may  be 
remarked  that  where  chancery  would  deco'ee  the  performance  of  a 
trust  it  may  decline  to  enforce  an  agreement  to  create  a  trust.  Snch 
contracts  are  enforceable  or  not  according  to  the  w^l  recognized  prin- 
ciples governing  the  specific  performance  of  contracts  generally.* 

4.  Enforcement  by  Other  Actions. — One  of  the  methods  of  procur- 
ing the  specific  performance  of  a  contract  involving  the  titie  to  real 
estate  is  by  bringing  an  action  of  ejectment.*  Sometimes  the  defend- 
ant in  an  ejectment  proceeding  is  practically  in  the  same  position  as 
a  litigant  in  a  court  of  chancery  asking  for  a  decree  of  specific  exe- 
cution of  a  contract.*  Since  an  action  of  mandamus  may  be  main- 
tained to  compel  the  performance  by  public  officials  of  duties  which 
have  been  imposed  on  them  by  law,  it  sometimes  occurs  that  a  writ 
of  mandamus  will  serve  the  purpose  of  procuring  specific  perfcom- 
ance.  of  a  contract  by  a  municipal  corporation  in  regard  to  the  col- 
lection of  taxes  for  the  purpose  of  paying  bonds  of  the  municipality.* 
Another  method  of  securing  the  specific  performance  of  c<Hil3uct8 
which  has  occasionally  been  invoked  is  by  recourse  to  the  power  of 
judicial  tribunals  to  commit  for  contempt  While  by  this  means 
compliance  with  a  decree  directing  the  conveyance  of  land  may  be 
compelled,  the  courts  do  not  favor  the  compulsory  performance  of 
contracts  through  the  process  of  contempt.* 

5.  Rescission  of  Contracts. — ^Although  it  has  been  said  that  in 
general  when  specific  performance  of  a  contract  is  denied  chancery 

18.  Pnterbangfa  y.  Pnterbangh,  131  8.  Boyce  v.'  McCnlloch,  3  Watts  ft 
Ind.  288,  30  N.  E.  519, 15  LJl.A.  341.  S.  (Pa.)  4S9,  30  Am.  Dec.  35;  Tyson 
Ab  to  injunctioBB  to  prevent  a  threat-  v.  Passmore,  2  Pa.  St.  122,  44  Am. 
eaoA  cloud  on  title,  see  Cloud  ok  Dec.  181;  Coison  v.  Mulvany,  49  ^a. 
Title,  vol.  5,  p.  662.  St.  88,  88  Am.   Dec.  485.     And  see 

19.  Neves  v.  Scott,  13  How.  268, 14  Ejectment,  vol.  9,  p.  828. 

U.  S.  (L.  ed.)  140;  Rash  v.  Vonght,      4.  Rankui  v.  Simpson,  19  Pa.  St 
55  Pa.  St  437,  93  Am.  Dec.  769 ;  Man-  471,  57  Am.  Dec.  668. 
ton  V.  Ray,  18  R.  L  672,  29  AtL  998,       5.  Heine  v.  Board  of  Levee  Com'rs, 
4»  A.  S.  E.  811.  19  Wall.  655,  22  U.  S.  (L.  ed.)  223. 

Note:  5  Ann.  Cas.  273.  As  to  mandaiaiu  in  reference  to  pub- 

20.  McQowin  v.  R«nington,  12  Pa.  lie  contracts,  see  Manbakus,  vol.  18, 
St  56,  51  Am.  Dec.  584  and  note;   p.  235. 

Cutler  v.  Babcoek,  81  Wis.  195,  51  N.  6.  Manning  ▼.  Cohen,  128  La.  148, 
W.  420,  29  A.  S.  It  882.  54  So.  700,  Ann.  Cas.  1912C  779  and 

1.  See  Trusts.  note.    And  see  Contempt,  vol.  6,  p. 

8.  Dennison  v.  Oodiring,  7  Pa.  St    502  et  seq.;  Equity,  toL  1Q,  p.  566. 
175,  47  Am.  Deo.  505. 
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will  decree  its  reaciasion,'  courts  of  equity  are  governed  by  diflPerent 
rules  in  determining  whether  a  con1ar»ct  should  be  specifically  en- 
forced and  in  deciding  whether  it  should  be  canceled.  In  determin- 
ing that  a  contract  should  be  rescinded  the  court  in  effect  decides  that 
it  should  not  be  enforced  either  in  equity  or  at  law,  but  in  refusing 
specific  enforcement  of  a  contract  the  decision  is  limited  to  the  ques- 
tion of  its  enforceability  in  equity,  leaving  open  the  inquiry  as  to 
its  binding  effect  at  law.*  Accordingly  it  is  well  settled  that  a  court 
of  eqtiity  may  refuse  specific  performance  of  a  contract  although  at 
the  same  time  it  would  refuse  to  set  it  aside.'  Yet  many  of  the  same 
grounds  are  available  for  the  setting  aside  of  instruments  and  for 
the  refusal  of  courts  to  enforce  them  specifically,  as  for  example 
fraud  or  mistake,^"  and  inadequacy  of  consideration.**  Generally 
speaking  a  greater  degree  of  unconscionableness  is  required  to  induce 
a  court  to  set  aside  a  contract  than  to  lead  it  to  refuse  specific  per- 
formance. Thus  inadequacy  of  price  may  justify  a  court  in  refus- 
ing to  order  the  performance  of  a  contract,  {qpajrt  from  any  question 
of  fraud,  while  inadequacy  of  price  will  not  lead  to  a  decree  of  re- 
scission of  the  contract  imless  an  inference  of  fraud  may  be  drawn 
from  gross  inadequacy  of  consideration.**  In  like  manner  there  is 
a  well  settled  difference  between  that  degree  of  imfaimess  which  will 
induce  a  court  of  equity  to  interfere  actively  by  setting  aside  a  con- 
tract and  that  which  will  induce  a  court  to  withhold  its  aid.** 

6.  Right  to  Break  Contracts. — ^There  is  a  wide  distinction  between 
the  power  to  break  a  conti^ct  and  the  right  to  do  so.  The  one  thing 
may  exist  in  the  absence  of  the  other.  The  power  to  Ariolate  a  con- 
tract exists  when  the  circumstances  are  such  that  courts  will  not  de- 
cree specific  performance ;  but  the  right  to  do  so  depencb  upon  some 
justification  recognized  in  the  law.**  The  jurisdieticm  of  chancery 
to  decree  specific  performance  prevents  the  travesty  of  justice  in- 
volved in  permitting  parties  to  refuse  performance  of  their  contracts 

7.  Hendry  v.  Benlisa,  37  FU.  609,  of  iKSTBtrusNTS,  vol.  4,  pp.  494,  508. 
20  So.  800,  34  L.B.A.  283.  See  also  infra,  par.  41,  45. 

8.  See    Cancellation    or  Instbit-  11.  Seymour  v.   Delancey,   3  Cow. 
MENTS,  vol.  4,  p.  492.  (N.  T.)  446,  15  Am.  Dec.  270.     See 

9.  Jackson  v.  Afihton,  11  Pet.  229,  Cancellation  of  iNsmuMENTS;  vol. 
9  U.  S.  (L.  ed.)  698;  Clark  v.  Reeder,  4,  p.  501.    See  also  infra,  par;  9. 
168  U.  S.  505,  15  S.  Ot.  849,  39  U.  S.  12.  Osgood   v.    Franklin,   2   Johns. 
(L.  ed.)  1070;  Kelly  v.  Central  P«c.  Ch.  (N.  T.)  1,  7  Am.  Deo.  513  and 
R.  Co..  74  Cal.  557,  16  Pae.  386,  5  A.  note. 

R.  U.  470;   6e3anour  v.   Delancey,  3  18.  Catbcart    v.    Robinson,    5    Pet. 

Cow.  (N.  T.)  445,  15  Am.  Dec.  270;  264,  8  U.  S.  (L.  ed.)  120;  Pone  Mfs. 

Twining:  v.  Morrice,  2  Bro.  C.  C.  326,  Co.  v.  GoMnnlly,  144  D.  S.  224,  12  S. 

6  Eng.  Rul.  Cas.  698.    GeneraUy  as  to  Ct.  632,  36  U.  S.  (L.  ed.)  414. 

the  rescission  of  contracts,  see  Con-  14.  Caldwell  v.  Donaghev,  108  Ark. 

Ta*0T8,  vol.  6,  p.  921  et  seq.  60.  156  S.  W.  839,  Ann.  Cas.  1915B 

10.  Gla.s8  v.  Hnlb«rt,  102  Maaa.  24,  133  and  note,  45  L.B.A.(N.S.)  721. 
3  Am.  Rep.  418.  See  Canckllation 
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at  pleasure  by  electing  to  pay  damages  for  the  breach."  Evmi  where 
a  contract  contains  provisions  imposing  a  penalty  for  its  breach,  equi- 
ty will  not  permit  a  defendant  to  escape  from  specific  performance 
by  volimtarily  paying  the  penalty." 

7.  Election  of  Remedies.— Not  infrequently  a  plaintiff  has  the 
privilege  either  of  suing  at  law  for  breach  of  a  contract  or  of  bring- 
ing proceedings  in  equity  for  the  specific  performance  of  such  con- 
tract.*' A  person  cannot,  however,  recover,  in  an  action  at  law,  the 
consideration  paid  on  a  contract,  and  at  the  same  time  proceed  in 
a  court  of  equity  for  a  specific  performance  of  the  same  contract.** 
Even  the  dismissal  of  a  suit  in  equity  "without  prejudice"  will  not 
necessarily  restore  to  the  plaintiff  his  original  freedom  of  electing 
between  the  two  remedies."  And  when  the  rules  of  practice  permit 
combining  equitable  and  legal  claims  in  a  single  suit,  the  election 
as  to  remedies  is  still  recognized,  and  if  the  plraidings  show  that  an 
actitm  is  one  at  law  for  tiie  recovery  of  damages  for  the  breach  of  con- 
tract, the  plaintiff  cannot  claim  the  right  to  have  specific  performanee 
decreed.** 

II.  Generai,  Principles  Governing  Availability  of  Remedy 

Existence  of  Legal  Contract 

8.  Necessity  of  Binding  Contract — Specific  perfcmnance  being  an 
equitable  remedy,  available  under  certain  circumstances  to  protect 
rights  under  contracts,'  it  is  implied  in  every  case  that  there  is  a  con- 
tract to  be  enforced.  Many  of  the  cases  in  which  an  appeal  is  made  to 
the  equitable  powers  of  the  chancery  courts  to  enforce  contracts  do  not 
turn  upon  the  special  rules  regulating  the  exercise  of  those  powers,  but 
■on  the  underlying  and  fundamental  question  as  to  the  existence  or 
nonexistence  of  a  valid  contract,  although  the  mere  existence  of  a  legal 
contract  may  not  be  sufficient  to  call  forth  the  equitable  interference 
of  chancery.'  It  has  sometimes  been  stated  as  a  general  rule  that  if  an 
action  at  law  will  not  lie  on  a  contract  to  recover  for  its  breach,  equity 

16.  Umon  Pae.  R.  Co.  v.  Chicago,  18.  Herrington  y.  Hubbard,  1  Scam, 

etc.,  E.  Co.,  163  U.  S.  564,  16  S.  Ct.  (lU.)  569,  33  Am.  Dec.  426. 

1173,  41  U.  S.  (L.  ed.)  265.  19.  Note:  34  L.R.A.(N.S.)  311. 

16.  Powell  V.  Dayes,  149  Mich.  141,  20.  Todd  v.  Bcttingen,  98  Minn. 
112  N.  W.  499,  11  L.E.A.(N.S.)  978.  170, 107  N.  W.  1049,  8  Ann.  Cas.  960. 
As  to  specific  performance  of  penal-  1.  Ensh  v.  Bought,  55  Pa.  St.  437, 
ties,  see  infra,  par.  169.  93  Am.  Dec.  760.  And  see  supra,  par.  2. 

17.  Craig  v.  Martin,  3  J.  J.  Marsh.  9.  Willard  v.  Tiayloe,  8  Wall.  557, 
(Ky.)  50,  19  Am.  Dec.  157;  Amot  v.  19  U.  S.  (L.  ed.)  501;  Insurance  Co. 
Alexander,  44  Mo.  25,  100  Am.  Dec.  of  North  America  v.  Schall,  it6  Md. 
2.52.  As  to  election  of  remedies  in  225,  53  Atl.  925,  61  L.E.A.  300.  As 
general,  see  EUKSIOK  OF  Ruikdiss,  to  the  validity  of  contracts  in  general, 
vol.  9,  p.  966.  see  Comtraots,  vol.  6,  p.  592. 
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YnSl  not  decrM  its  specific  execution,*  but  it  has  been  held  in  a  num- 
ber of  instances  that  the  fact  that  an  action  at  law  cannot  be  main- 
tained upon  an  agreement  does  not  necessarily  prevent  a  court  of  equi- 
ty from  enforcing  it  by  specific  performance  if  free  from  objections 
which  would  generally  prevent  equitable  relief.*  Many  reasons  are 
available  as  defenses  to  bills  in  equity  for  specific  performance,  all  of 
which  turn  <m  the  invalidity  of  the  contract  itself.  Thus  it  may  be 
shown  that  there  was  never  any  legal  acceptance  of  the  contract,''  or 
that  conditions  attached  to  the  contract  were  not  fulfilled,*  or  that  the 
contract  was  made  by  one  claiming  to  be  an  agent,  although  in  fact 
the  agaicy  did  not  exist,'  or  had  expired  •  or  that  the  agent  had  no  ' 
authori^  to  bind  the  principal.*  Still  another  reason  for  the  invalid- 
ity of  the  contract  might  be  found  in  its  optional  character,  for  it  is 
a  general  rule  of  equity  that  an  executory  contract,  which  under  its 
terms  leaves  it  optional  with  one  party  whether  or  not  he  will  proceed 
with  the  contemplated  enterprise,  makes  the  contract  likewise  optional 
with  the  other  party,  and  for  this  reason  specific  performance  will  not 
be  decreed.^*  It  is  also  true  that  the  plaintiff's  abandonment  of  the 
contract  will  be  sufficient  to  prevent  him  from  later  securing  its  spe- 
cific performance.** 

9.  Consideration  Generally. — It  is  a  fundamental  principle  that 
equity  will  not  decree  the  specific  performance  of  a  contract  unless 
the  undertaking  to  be  enforced  is  founded  upon  a  valuable  consider- 
ation moving  from  the  party  in  whose  behalf  the  performance  is 
sought.**     The  consideration  on  which  the  contract  rests  must  of 

8.  Hickman    v.    Orimes,   1   A.   E.  B.  942.    As  to  the  disinclination  of 

Marsh.  (Ky.)  88,  10  Am.  Dec  714.  eourts  of  equity  to  enforce  optional 

4.  Winne  y.  Winne,  166  N.  Y.  263,  contracts  even  when  binding  at  law, 

59  N.  E.  832,  82  A.  8.  E.  647.  on  account  of  the  doctrine  of  mutual- 

6.  Lee  v.  Dodge,  5  Wall.  808,  18  XT.  ity,  see  infra,  par.  37. 

S.   (L.  ed.)  472;  Sawyer  v.  Brossart,  IL  Patterson    v.    Martz,    8    Watts 

67  la.  678,  25  N.  W.  876, 56  Am.  Rep.  (Pa.)  374,  34  Am.  Dec.  474;  De  Cor- 
371.  As  to  the  acceptance  of  con-  dova  v.  Smith,  9  Tex.  129,  68  Am. 
tracts,  see  Contk&cts,  toL  6,  p.  592  Dec.  136. 

et  seq.  12.  Very  v.  Levy,  13  How.  345,  14 

6.  Pendergast  v.  Meserve,  22  N.  H.  U.  S.  (L.  ed.)  173;  Howland  v.  Blake, 
109,  53  Am.  Dec.  234;  Keffer  v.  Gray-  97  U.  S.  624,  24  U.  S.  (L.  ed.)  1027; 
son,  76  Va.  517,  44  Am.  Eep.  171.  Sturgis  v.  Galindo,  59  Cal.  28,  43  Am. 

7.  McCallum  v.  Giier,  86  S.  C.  162,  Rep.  239;  NewmMi  v.  Freitas,  129  CaL 

68  S.  E.  .466, 138  A.  S.  R.  1037.  283,   61   Pac.   907,   60    L.R.A.   548; 

8.  Larson  v.  Newman,  19  N.  D.  153,  Heraog  v.  Atchison,  etc.,  R.  Co.,  153 
121  N.  W.  202,  23  L.R.A.(N.S.)  849;  Cal.  496,  95  Pac.  898,  17  L.R.A. 
Jenkins  v.  Atkins,  1  Humph.  (Tenn.)  (N.S.)  428;  Van  Epps  v.  Redfield.  68 
294,  34  Am.  Dec.  648.  Conn.  39,  35  Atl.  809,  34  L.R.A.  360; 

9.  Insurance  Co.  of  North  America  Howes  v.  Harmon,  11  Idaho  64.  81 
▼.  SchaU,  96  Md.  225,  53  Atl.  925,  61  Pac.  48,  114  A.  S.  R.  255,  69  L.R.A. 
LJI.A.  300.  568;    Casstevens    v.    Caastevens,    227 

10.  Superior  Oil,  etc.,  Co.  v.  Mehlin,  lU.  547,  81  N.  E.  709,  118  A.  S.  R. 
25  Okla.  809,  108  Pac.  545,  138  A.  S.  291;  Shackelford  v.  Hendley,  1  A.  K 
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course  be  legal,  and  where  such  consideration  is  illegal  or  contrary 
to  public  policy  specific  performance  will  be  denied.**  Specific  per- 
formance will  also  be  refused  where  the  consideration  for  the  agree- 
ment is  leh  in  doubt  and  uncertainty ,**  and  the  burden  of  proof  is  on 
the  complainant  to  show  that  he  has  performed,  or  offered  to  perform, 
on  his  part,  the  acts  which  formed  the  consideration  of  the  undertaking 
on  the  part  .of  the  defendant.*^  When  the  contract  is  diown  to  have 
been  based  on  a  valuable  consideration  and  all  other  necessary  ele- 
ments for  equitable  interference  are  present,  specific  performance  may 
ibe  awarded  almost  as  a  matter  of  course.** 

10.  Adequacy  of  Consideration. — The  point  has  been  much  dis- 
cussed whether  mere  inadequacy  of  consideration  as  distinguished 
from  want  of  consideration  is  a  sufficient  ground  for  refusing  a 
decree  for  specific  performance.  The  rule  adopted  in  the  early  Eng- 
lish cases  undoubtedly  was  that  inadequacy  of  consideration  alone, 
if  sufficiently  great  to  moke  the  bargain  a  hard  and  unconscionable 
one,  would  warrant  a  court  of  equity  in  denying  reUef  by  ^>ecific 
enforcement,  and  in  leaving,  the  party  to  his  remedy  at  law.  Thia 
rule  has  been  followed  in  some  of  the  American  courts,*'  and  by 
virtue  of  express  statutory  provision  in  a  few  jurisdictions  specific 
performance  of  a  contract  will  not  be  decreed  if  the  contaract  is 
not  founded  on  an  adequate  consideration.**  It  is,  however,  the 
generally  accepted  rule  both  in  England  and  in  this  country  at  the 
present  time  that  mere  inadequacy  of  consideration  does  not  in 

Marsh.  (Ky.)  496,  10  Am.  Dec.  753;  vol.  6,  p.  649  et  seq. 

Anderson   v.   Green,   7   J.   J.   Marsh.       13.  Camden  v.  Dewing,  47  W.  Va. 

(Ky.)   448,  23  Am.  Dec.  417;  Tier-  310,  34  S.  E.  911,  81  A.  S.  R.  797. 

nan  v.  Poor,  1  Gill  &  J.  (Md.)  216,  As  to  the  refusal  of  specific  perform- 

19    Am.    Dec.    225 ;    Dagan    v.    GKt-   ance  where  the  contract  -is  illegal,  see 

tings,  3  Gill  (Md.)  138,  43  Am.  Dec.  infra,  par.  11.    As  to  illegality  of  con- 

306;  Gloucester  Isinglass,  etc.,  Co.  v.  tracts  in  general,  see  Contracts,  voL 

Russia  Cement  Co.,  154  Ma^.  92,  27   6/  pp.  681,  692  et  seq. 

N.  E.  1005,  26  A.  S.  R.  214,  12  L.R.A.       14.  Hudson     v.     Layton,     5    Har. 

563;  Woodcock  v.  Bennet,  1  Cow.  (N.    (Del.)  74,  48  Am.  Dec.  167. 

T.)  711,  13  Am.  Dec.  568;  Seymour       15.  Colson  v.  Thompson,  2  Wheat, 

V.  Delancy,  3  Cow.   (N.  Y.)   445,  15  336,  4  U.  S.   (L.  ed.)  253.     And  see 

Am.  Dec.  270;  St.  David's  Rector  v.  infra,  par.  159. 

Wood,  24  Ore.  396,  34  Pac.  18,  41  A,       16.  Hudson     v.     Layton,    5     Har. 

S.  R.  860;  Bayler  v.  Com.,  40  Pa.  St.    (Del.)  74,  48  Am.  Dec.  167;  Rogers  v. 

37,    80   Am.   Dec   551;    Oraybill   v,   Saunders,  16  Me.  "92,  33  Am.  Dec.  635. 

Brugh,  89  Va.  895,  17  S.  E.  558,  37       17.  Notes:    15   Am.    Dec.    299;    14 

A.  S.  R.  894,  21  L.R.A.  133;  Hissam  v.  L.R.A.(N.S.)  317. 

Parish,  41  W.  Va.  686,  24  S.  E.  600,       18.  Newman    v.    Freitas,    129    Cal. 

56  A.  S.  R.  892.  283,  61  Pac.  907,  50  L.R.A.  548;  Her- 

Notes:  15  Am  Dec.  302;  11  L.R.A.  zog  v.  Atchison,  etc.,  R.  Co.,  153  Cal. 
116.  496,    95   Pac    898,   17   L.R.A.  (N.S.) 

For  a  full  discussion  of  the  neces-  428. 
sity   and   sufficiency  of  consideration       Notes:    14    L.R.A.(N.S.)    319;    12 
to  support  a  contract,  see  Contracts,  Ann.  Cas.  124. 
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itself  eonstitute  a  sufficient  reason  for  a  court  of  equity  to  withhold 
specific  porfonuance  of  a  contract.^*  The  enforcement  of  a  contract 
may,  however,  be  refused  where  the  consideration  is  so  inadequate 
as  to  make  the  contract  hard,  unfair,  and  unreasonable,***  or  where 
the  inadequacy  is  so  gross  as  to  amount  to  evidence  of  fraud  ^  or 
mistake  in  the  making  of  the  contract.'  There  seems  to  be  no  fixed 
standard  by  which  to  determine  whether  the  inadequacy  of  consid- 
eration in  any  particular  instance  is  so  great  as  to  prevent  the  spe- 
cific enforcement  of  a  contract.  Each  case  must  be  governed  by  its 
own  circumstances  and  particular  facts.'  For  example,  the  United 
States  sui»eme  court  has  ruled  that  where  the  complainants  ask  the 
interpodtion  of  a  court  of  equity  to  establish  their  title  to  pn^rty 
worth  over  half  a  miilicm  of  dollars,  obtained  by  purchase  at  execu- 
tion sales  for  $275,  the  immense  di^roportion  between  the  value  and 
cost  shocks  the  conscience  and  fort>ids  the  supporting  action  of  a 
court  of  equity.*  On  the  other  hand,  a  court  of  equity  has  enforced 
a  purchase  made  at  an  open  and  fair  judicial  sale  of  certain  promis- 
sory notes  secured  by  a  mortgage  amounting  to  $260,000,  although 
the  purchase  price  was  only  $600.*  An  undue  excess  of  price  over 
value  may  be  an  ingredient  which,  associated  with  others,  will  con> 

19.  Catheaxt   v.   Robinson,   5   Pet.      80.  Seymonr  v.  Delaney,  3  Cow.  (N. 
264,  8  U.  S.  (L.  ed.)   120;  Erwin  v.  Y.)   445,  15  Am.  Dec.  270. 
Parham,  12  How.  197,  13  U.  S.   (L.       1.  Marks  v.  Gates,  154  Fed.  481,  83 
ed.)    952;  Marks  v.   Gates,  154  Fed.   G.  C.  A.  321,  12  Ann.  Cas.  120  and 
481,  83  C.  C.  A.  321,  12  Ann.  Cas.  note,  14  L.R.A.(N.S.)  317  and  note; 
120  and  note,  14  L.R.A.(N.S.)    317  New  BngJaad  Troat  Co.  v.  Abbott,  162 
and  note;  South,  etc.,  R.  Co.  v.  High-  Mass.  148,  38  N.  E.  432,  27  L.R.A. 
land  Ave.,  etc.,  R.  Co.,  98  Ala.  400,  271;  Seymour  v.  Delancy,  3  Cow.  (N. 
13  So.  682,  39  A.  S.  R  74;  Ullsperger  Y.)  445,  15  Am.  Dee.  270  and  note; 
▼.  Meyer,  217  111.  262,  75  N.  E.  482,    Crotty  V.  Effler,  60  W.  Va.  268,  54  S. 
3   Ann.    Cas.    1032,   2   LJl.A.(N.S.)   E.  345,  9  Ann.  Cas.  770. 
221;  New  England  Trust  Co.  v.  Ab-       Notes:  33  Am.  Rep.  184;  128  A.  S. 
bott,  162  Mass.  148,  38  N.  E.  432,  27   R.   395,   396;   44   L.R.A.(N.S.)    734; 
L.R.A.  271;  Seymour  ▼.  Delancy,  3  Ann.  Cas.  1912C  559. 
Cow.   (N.  Y.)  445,  15  Am.  Deo.  ^0      2.  New  England  Trust  Co.  v.  Ab- 
and  note;  Davidson  v.  Little,  22  Pa.  ^h   152  Mass.  148,  38  N.  E.  432,  27 
St  245,  60  Am.  Dec.  81;  Sweeney  v.  lr^a.  271 
Brow,  35  R.  I.  227,  86  Atl.  115,  Ann.       vf  j^.  44  l  R  A  /N  8  ^  7<14 

V-  R.i'^crsiJ  •■"•  -■  '•  ""•  '^  ^  '^"  -^^<^  -'».  •  -- 

Notes  :'l5  Am.  Dee.  299;  128  A.  S.  t«ictwas  enforced  although  it  >aelded 

R    3flS-   14  LRJ^fNS)    319.  320:  *  return  disproportionate  to  the  ex- 

M  !SjL(N.S:r7M;  12  S.  Cas!  SO  Colo.  287,  71  Pac.  360,  97  A.  S.  R. 

124.  ^^• 

As  to  the  effect  of  inadequacy  of      5.  Erwin  v.  Parham,  12  How,  197, 

consideration    in    general,    see    Con-  13  U,  8.  (L.  ed.)  952. 
nuoTS,  vol.  6,  p.  678. 
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i  11  SPECIFIC  PERFORMANCE  25  E.  C.  L. 

tribute  to  prevent  the  interference  of  a  court  of  equity.*  The  inad- 
equacy of  price  which  will  defeat  specific  performance  must  be  an 
inadequacy  existing  at  the  time  the  contract  was  made.  Thus  it  is  no 
ground  for  refusing  specific  performance  of  a  contract  for  the  sale  of 
land  that  the  land  has  become  more  valuable  since  the  time  of  the  con- 
tract where  the  sale  was  made  at  a  fair  price.' 

11.  Illegality  of  Contract. — Where  the  interests  of  the  parties 
alone  are  concerned  a  court  of  equity  will  not  decree  specific  per- 
formance  of  a  contract  which  is  illegal  and  for  that  reason  void  at 
law.8  Thus  where  positive  law  prohibits  the  sale  of  intoxicating  liq- 
uors an  agreement  of  sale  cannot  be  enforced  in  equity,  since  in  sudi 
a  case  only  the  interests  <rf  the  parties  are  involved.*  An  exprera 
statutory  restriction  will  not  be  ignored  by  the  courts  but  will  be 
enforced  by  the  refusal  of  chancery  to  decree  the  specific  performance 
of  contracts  made  contrary  to  the  statute.  For  example,  where  a 
state  statute  provides  that  corporations  shall  make  no  contract,  or 
purchase  or  hold  any  property. of  any  kind,  excqpt  snch  as  is  neces- 
sary in  legimately  carrying  into  effect  the  declared  purposes  of  the 
corporation,  the  courts  will  not  aid  the  corporation  to  compel  spe- 
cific  performance  of  a  contract  for  the  purchase  of  land,  which  it 
has  no  power  under  its  charter  to  acquire  and  hold.**  And  where 
a  federal  statute  prohibits  a  combination  amounting  to  monopoly 
of  trade  or  commerce  among  the  several  states  equity  will  not  enforce 
performance  of  a  contract  to  effect  such  combination.*"  The  fact 
that  the  defendant  is  benefited  by  t^e  refusal  to  enforce  an  illegal 
contract  affords  no  reason  for  enforcing  it.**  It  may  therefore  be 
stated  as  a  general  proposition  that  an  act  which  the  law  prohibits 
to  be  done  is  in  so  far  infirm  that  a  court  of  equity  will  not  lend  its 
aid  to  enforce  its  performance,**  and  where  a  contract  grows  imme- 
diately out  of  or  is  connected  with  an  illegal  act,  equity  will  not  decree 
its  specific  performance.**  Where,  however,  public  interests  are  in- 
volved chancery  may  enforce  an  illegal  contract  as  long  as  such 
interest  requires  the  enforcement  of  such  a  contract.     Under  this 

6.  Cathcart  v.  Robinson,  5  Pet.  264,       10.  Eohlrass   v.   Zaehery,   139   Om. 
8  U.  S.  (L.  ed.)  120.  625,  77  S.  E.  812,  46  L.R.A.(N.S.)  72 

Notes:  128  A.  S.  R  396;  12  Ann.  and  note. 

Cas.  124.  11.  United  Sheet  Machinery  Co.  v. 

7.  Notes:  128  A.  S.  R.  413;  12  Ann.  La  Chapelle,  212  Mass.  467,  99  N.  E. 
Cas.  123.  289,  Ann.  Cas.  1913D  715.    And  see 

8.  St.  Louis,  etc.,  R.  Co.  v.  Mathers,  Monopolies  and  Combinations,  voL 
71  111.  592,  22  Am.  Rep.  122;  Swint  v.  19,  pp.  26,  78,  97. 

Carr,  76  Ga.  322,  2  A.  S.  R.  44.    As  12.  Dillon  v.  Allen,  46  la.  299,  26 

to  the  general  rule  that  no  action  can  Am.  Rep.  145. 

he  based  on  an  illegal  contract,  see  13.  Martin    y.   Zellerbach,   38   Cal. 

Contracts,  vol.  6,  p.  817.  300,  99  Am.  Dec.  365. 

9.  (Serlach  v.  Skinner,  34  Kan.  86,  14.  Dodson  v.  Swan,  2  W.  Va.  511, 
8  Pac.  257,  55  Am.  Rep.  240.  98  Am.  Dec.  787. 
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principle  it  has  been  held  that  although  equity  will  not  q)ecifically 
enforce  ,a  contract  to  furnish  a  supply  of  electricity  to  a  street  car 
and  electric  lighting  company,  which  creates  a  monopoly  contrary 
to  the  terms  of  a  franchise  given  the  company  which  has  contracted 
to  furnish  the  power,  it  may  enjoin  the  breach  of  the  contract  until 
such  time  as  an  adequate  supply  can  be  procured  elsewhere,  wh«e 
such  breach  will  restdt  in  great  public  inconvenience.**  The  ques- 
tion as  to  the  legality  of  a  contract  is  distinct  from  that  as  to  whethei 
equity  will  enforce  it  specifically.  The  right  to  such  a  decree  does 
not  necessarily  follow  from  the  fait  that  the  contract  in  question 
is  a  legal  one." 

12.  Pttblic  Policy  as  Affecting  Remedy. — Except  when  a  contract 
is  illegal  a  person  may  make  himself  answerable  in  damages  for  the 
happening  or  not  happening  of  what  event  he  likes.  But  he  cannot 
•  ■<cure  to  his  contractor  the  help  of  the  court  to  bring  that  event 
to  pass,  unless  it  is  in  accordance  with  public  policy  to  grant  that 
help.  To  compel  the  specific  performance  of  contracts  still  is  the 
exception,  not  the  rule,  and  courts  are  slow  to  compel  it  in  cases 
where  it  appears  that  paramount  interests  may  be  interfered  with  by 
their  action.^'  Although  it  may  be  said  that  it  is  against  public 
policy  to  enforce  in  equity  any  contract  which  is  inequitable  the 
courts  are  accustomed  to  treat  "public  policy"  as  a  distinct  ground 
for  refusing  specific  performance.'*  For  example,  enforcement  has 
been  refused  on  tiiis  ground  in  the  case  of  aa  agreement  which  pro- 
vides for  the  giving  of  assistance  to  a  felon  to  enable  him  to  escape 
arrest.^*  So  an  oral  agreement  between  husband  and  wife  to  sepfir 
rate  and  live  apart,  upon  con^deratioa  that  he  supports  her  and  the 
children  and  absolutely  assigns  to  her  certain  insurance  policies 
on  his  life,  has  been  held  to  be  void  as  against  public  policy,  so  that 
f=he  cannot  enforce  in  equity  the  assignment  of  the  policies.*'  And 
it  has  been  decided  that  an  agreement  between  a  married  woman  and- 
her  attorney  that  he  should  receive  a  shard  of  what  may  be  recovered 
in  divorce  proceedings  cannot  be  specifically  enforced  by  him.' 

15.  Seattle  Electric  Co.  v.  Snoqual-  N.  W.  809,  31  L.it.A.  557;  Patterson 
mie  Falls  Power  Co.,  40  Wash.  380,  v.  Martz,  8  Watts  (Pa.)  a74,  34  Am. 
82  Pae.  713,  1  L.R.A.(N.S.)  1032  and  Dec.  474;  Reecl  v.  Johnson,  27  Wash, 
note.  42,  67  Pae.  381,  57  L.R.A.  404. 

16.  Johnson  v.  Hnbbell,  10  N.  J.  19.  Dodson  v.  Swan,  2  W.  Va.  511, 
Eq.  332,  66  Am.  Dec.  773.  98  Am.  Dee.  787. 

17.  Beasley  v.  Texas,  etc.,  R.  Co.,  20.  Baum  v.  Baiim,  109  Wis.  47,  85 
191  U.  S.  492,  24  S.  Ct.  164,  48  tJ.  S.  N.  W.  122,  83  A.  S.  R.  854,  53  L.R.A. 
(L.  ed.)  274.  6.50.     As   to   the   validity   at   law   of 

18.  Dial  V.  Hair,  18  Ala.  798,  54  contracts  affecting  marital  relations. 
Am.  Dee.  179 ;  Chicago  Gas  Light,  etc.,  see  Contracts,  vol.  6,  p.  768. 

Co.  V.  People's  Oas  Light,  etc.,  Co.,  1.  Newman  v.  Freitas,  129  Cal.  283, 
121  111.  530,  13  N.  E.  169,  2  A.  8.  R.  61  Pae.  907,  50  L.R.A.  548.  And  see 
124;  Gage  v.  Fisher,  5  N.  D.  297,  65  Attobnetb  a*  Law,  vol.. 2,  pw  1044. 
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Even  though  a  contract  affecting  marital  relations  may  not  be  void 
as  against  public  policy  at  the  time  it  is  entered  into,  yet  upon  the 
happening  of  subsequent  events  and  tiie  intervention  of  the  rights 
of  innocent  third  parties  a  decree  of  specific  performance  may  prop- 
erly be  refused."  Public  policy  may  nullify  contracts  for  menial 
services  for  a  long  period  of  years  so  that  specific  performance  of 
such  contracts  will  be  refused.*  The  rule  against  perpetuities,  as 
a  principle  of  public  poUcy,  may  Ukewise  operate  to  prevent  the 
enforcement  in  equity  of  an  agreement  in  reference  to  real  estate.^ 
It  must,  however,  always  be  botne  in  mind  that  the  meanings  of 
the  terms  "inequitable,"  "contrary  to  public  policy"  and  "illegal" 
merge  into  each  other.  Thus  a  contract  which  is  tainted  with  fraud 
may  be  looked  upon  as  unenforceable  in  equity  on  the  grounds  of 
public  policy  or  because  of  its  illegality,  or  because  it  is  not  equi* 
table.'  When  "public  policy"  is  treated  as  a  distinct  ground  for 
granting  or  withholding  speafic  performance  a  court  of  equity  will 
not,  it  seems,  let  its  judgment  be  influenced  by  the  presence  or 
absence  of  a  confidential  relationship  between  the  parties.  Thus  it 
has  been  held  that  the  existence  of  confidential  relations  between 
the  plaintiff  and  defendant  will  not  transmute  into  a  contract  bind- 
ing in  equity  a  contract  which  otherwise  would  not  be  enforced  by 
a  court  of  equity;  and  that  equity  will  not  grant  or  withhold  reUef 
because  the  promisor  was  or  was  not  trusted  by  the  promisee.*  The 
considerations  which  lead  courts  of  equity  cm  the  grounds  of  public 
policy  to  refuse  to  enforce  contracts  resemble  but  are  not  identical 
with  those  which  govern  the  refusal  of  courta  of  law  to  sustain  suits 
on  such  contracts.'  Thus  a  contract  in  restraint  of  trade  on  account 
of  its  being  limited  in  time  and  space  may  be  valid  at  lam  and  yet 
chancery  may  reifuse  to  enforce  it.* 

13.  Wagering  Contracts. — It  may  be  stated  as  a  general  rule  that 
a  court  of  equity  will  not  decree  specific  performance  of  a  promise  to 
pay  a  prize  in  a  lottery  or  'gift  enterprise.*    Hence  specific  perf orm- 

2.  Owens  v.  McNaUy,  113  Cal.  444,  N.  W.  809,  31  I^.B.A.  557. 

45  Pac.  710,  33  L.B.A.  369.  7.  Generally  as   to  the  subject  of 

3.  In   re .  Clark,   1    Blackf.    (Ind.)  unenforceabil^y  of  contracts   at  law 
122,  12  Am.  Dec  213.  on  account  of  public  policy,  see  Con- 

4.  Starcher  v.  Duty,  6l  W.  Va.  373,  tracts,  vol.  6,  p.  707  et  seq. 

56  S.  E.  524,  123  A.  S.  B.  990,  9  8.  Keeler  v.  Taylor,  53  Pa.  St.  467, 

L.E.A.(N.S.)    913.     As   to    the    rule  91  Am.  Dec.  771. 

against  perpetuities,  see  Pbibpbtuitiks,  9.  Glennville  Invest.   Co.  v.  Grace, 

vol.  21,  p.  278  et  seq.  134  Ga.  572,  68  S.  E.  301,  29  L.RA. 

6.  For  fraud  as  a  ground  for  treat-  (N.S.)   758.     Generally  as  to  the  le- 

bag  contracts  illegal  at  law,  see  CoK-  gality  of  contracts  of  a  gambling  or 

teacts,  vol.   6,  p.   721.     For  fraud  wagering    character,    see    Coktbaots, 

as  a  reason  for  refusing  specific  per-  vol.  6,  p.  775;  Gaiokq,  vol.  12,  p.  745 

fonnance  in  equity,  see  infra,  par.  41.  et  seq. 

6.  Gage  v.  Fisher,  5  N.  D.  297,  65 
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anoe  of  on  illegal  agreement  whereby  the  purchasens,  at  a  unifotxa 
price,  of  lots  of  unequal  valne  into  which  a  tract  had  been  divided  were 
to  ehooee  their  respective  lots  by  chance  will  not  be  decreed  against 
the  seUer  at  the  suit  of  a  purchaser  who  drew  certain  of  the  lots.** 
Similarly  speoific  performance  of  an  agreement  whereby  the  pur- 
chasers of  lots  to  be  sold  at  auction  are  to  draw  for  an  additional  lot 
which  is  to  be  transferred  to  the  lucky  one  will  not  be  decreed  after 
such  sale  and  refusal  of  the  seller  to  comply  therewith,  nor  will  a 
conveyance  of  such  prize  lot  to  the  purchaser  of  the  first  lot  be 
compelled  on  the  ground  that  the  seller,  who  reserved  the  right  to 
make  the  first  bid,  failed  to  obtain  another  bid  on  the  second  lot 
offered  for  sale,  and  thereupon  withdrew  it  and  stopped  the  sale.** 

14.  Contracts  in  Restraint  of  Competitiv*  Bidding. — Contracts 
made  in  restraint  of  competitive  bidding  at  public  sales  are  usually 
denied  specific  performance  in  equity.*'  An  agreement  by  a  party 
to  an  action  for  partition,  having  knowledge  that  the  property  was  sold 
for  less  than  its  real  value,  to  refrain  from  making  any  objections 
to  the  confirmation  of  the  sale  in  consideration  of  the  payment  of 
a  given  sum,  has  been  held  to  be  against  pubUc  policy,  and  enforce- 
ment thereof  refused.**  On  the  other  hand  it  has  been  decided  that 
if  two  persons  engaged  in  buying  lands  in  the  same  locality,  to  avoid 
competition  and  secure  the  lands  at  low  rates,  agree  that  one  shall 
buy  for  both,  and  that  the  lands  purchased  shall  be  divided  between 
them,  and  one  of  them  retires  from  business  while  the  other  buys 
the  lands  according  to  the  agreement,  equity  may  decree  specific  per- 
formance.** An  agreement  in  relation  to  the  Mdding  of  property  at  a 
judicial  sale  may  also  be  unenforceable  in  equity  b^use  of  an 
improper  understanding  between  the  bidder  and  a  fiduciary  intrusted 
with  the  conduct  of  the  sale.*'  Thus  equity  has  refused  to  enforce 
an  agreement  entered  into  by  a  commissioner  appointed  by  court 
to  sell  real  estate,  by  which  the  property  to  be  sold  is  to  be  purchased 
by  another  person,  and  afterwards  divided  between  them.** 

15.  Contracts  Improperly  Affecting  Public  Service. — ^In  the  case  of 
oontaracts  which  improperly  affect  the  public  service,  chancOTy 
may  dedine  to  decree  specific  performance  and  may  leave  the  parties 

10.  Glennville  Invest  Co.  v.  Grace,  80  Cal.  570,  22  Pac.  ^7,  13  A.  S.  B. 
134  Ga.  572,  68  S.  E.  301,  29  L.B.A.  17^  5  L.H.A.  428. 

(N.S.)  758.  14.  Camden  v.  Dewing,  47  W.  Va. 

11.  Whitley  v.  McConneU,  133  Ga.  310,  34  S.  E.  911,  81  A.  S.  R.  797. 
738,  66  S.  E.  933,  134  A.  S.  B.  223,      16.  Saltmarsh    v.    Beene,    4    Port. 
27  L.BA.CN.S.)  287.  (Ala.)  283,  30  Am.  Dec.  525:  Munro 

12.  Milhons  ▼.  SaUy,  43  S.  C.  318,  v.  Allaire,  2  Caines  Oaa.  (N.  Y.)  183, 
21  S.  B.  288,  885,  49  A.  S.  B,  834.  As  2  Am.  Dee.  330. 

to  the  legally  of  such  contracts,  see  16.  Saltmarsh  ▼.  Beene,  4  Port. 
CoMTa&cis,  vol.  6,  p.  809.  (Ala.)  283,  30  Am.  Dec.  526. 

IS.  Tappaa  v.  Albany  Brewing  Co., 
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to  their  remedies  at  law.^'  For  example  chancery  has  refused  to 
enforce  a  contract  between  two  persons  for  mutual  co-op^ati(Mi  in 
securing  a  franchise  for  a  street  railway,  and  the  equal  division 
of  what  may  be  realized  from  the  enterprise.*'  So  it  has  declined 
to  enforce  a  promise  made  by  the  agent  of  a  corporation  in  solicit- 
ing subscriptions  to  its  stock  that  its  franchise  shall  be  exercised 
in  a  particular  manner  for  the  benefit  of  one  person,  in  consideration 
that  he  will  become  a  stockholder."  Specific  performance  has  also 
been  denied  where  a  contract  provides  that  the  compensation  of 
one  of  the  parties  shall  be  contingent  on  his  success  in  procuring  legis- 
lation.*" And  the  broad  general  principle  has  been  laid  down  that 
an  agreement  for  compensation  to  procure  a  contract  from  the  gov- 
ernment to  furnish  its  supplies  cannot  be  enforced,  irrespective  of 
the  question  whether  improper  means  are  contemplated  or  used  for 
procuring  it.*  Although  an  agreement  has  been  enforced  under 
which  a  pers(m  entering  timber  lands  imder  an  act  of  Congress 
undertook  to  convey  his  claim  to  a  proposed  partnership  as  soon 
as  he  should  acquire  title  from  the  government,"  it  has  also  been 
held  that  a  contract  by  which  one  of  the  parties  was  to  take  posses- 
sion of  public  land  until  he  became  entitled  to  a  pre-emption,  and 
on  obtaining  a  title  from  the  government,  which  was  paid  for  by 
his  associate,  to  make  a  title  of  one  half  to  such  associate,  is  illegal ; 
and  equity  will  not  decree  its  specific  performance.* 

Elements  Controlling  Discretion  of  Chancellor 

16.  Freedom  of  Court's  Discretion. — A  decree  for  the  q>ecifio  per- 
formance of  a  contract  is  not  a  matter  of  right,*  but  rests  in  the  sound 

17.  Generally  aa  to  the  legality  o£  19  U.  S.  (L.  e^.)  501  j  Hennessey  v. 
contraete  affecting  the  public  service,  Wollworth,  128  tl.  S.  438,  9  S.  Ct.  109, 
see  Contracts,  vol.  6,  p.  730  et  seq.        32  U.  S.  (L.  ed.)  500;  Pope  Mfg.  Co. 

18.  Hyer  v.  Richmond  Traction  Co.,  v.  Gormnlly,  144  U.  S.  224,  12  8.  Ct. 
168  U.  S.  471, 18  S.  a.  114,  42  U.  S.  632,  36  TJ.  S.  (L.  ed.)  414;  McCabe  v. 
(L.  ed.)  547.  Matthews,  155  U.  S.  550,  15  S.  Ct. 

19.  Converse  v.  Hood,  149  Mass.  190,  39  U.  S.  (L.  ed.)  256;  Wesley  v. 
471,  21  N.  E.  878,  4  L.R.A.  521.         Eells,  177  U.  S.  370.  20  S.  Ct.  661,  44 

20.  Hazelton  v.  Sheckells,  202  U.  U.  S.  (L.  ed.)  810;  Van  Epps  t.  Red- 
S.  71,  26  S.  Ct.  567,  50  U.  S.  (L.  ed.)  field,  68  Conn.  39,  35  Atl.  809,  34 
939,  6  Ann.  Cas.  217  and  note.  L.R.A.  360;  Woods  v.  Evans,  113  111. 

1.  Providence  Tool  Co.  v.  Norris,  2  186,  55  Am.  Rep.  409;  Turn  Verein 
WaU.  46,  17  U.  S.  (L.  ed.)  868;  Eiche  v.  Kionka,  255  111.  392,  99  N*.  E. 
Hazelton  v.  Sheckells,  202  U.  S.  71,  26  684,  43  L.R.A.(N.S.)  44;  Boldt  v. 
S.  Ct.  567,  50  U.  S.  (h.  ed.)  939,  6  Early,  33  Ind.  App.  434,  70  N.  E.  271, 
Ajnn.  Caa.  217  and  note.  104  A.  S.  R.  255;  Shipley  v.  Fink,  102 

2.  Adams  v.  Church,  193  U.  8.  510,  Md.  219,  62  Atl.  360,  2  L.R.A.(N.S.} 
24  S.  Ct.  612,  48  U.  8.  (L.  ed.)  769.  1002;  Maryland  Telephone,  etc.,  Co. 

3.  Dial  V.  Hirir,  18  Ala.  798,  54  Am.  v.  Simons  Sons  Co.,  103  Md.  136,  63 
Deo.  179.  Atl.  314, 115  A.  S.  R.  346;  Whalen  V. 

4.  WUlard  v,  Tayloe,  8  WaU.  557.  Baltimore,  etc.,  B.  Co.,  108  Md..ll, 
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diflcretum  of  the  court*    This  discretion  a  not  arbitrary  or  capricious 

69  AtL  390,  129  A.  S.  B.  423,  17  App.  434,  70  N.  E.  271, 104  A.  8.  £. 

LJl.A.(N.S.)    130;    Ghraves   v.   Gold-  255;    Fowler   Utilities    Co.  v.    Gray, 

thwait,  153  Maas.  268,  26  N.  E.  860,  168  Ind.  1,  79  N.  E.  897, 120  A.  8.  B. 

10L.B.A.  763;  Johnson  v.HubbeU,  10  344,  7  L.BA..(N.S.)    726;   Young  v. 

N.    J.   £q.   332,   66   Am.    Dec    773;  Daniels,  2  la.  126,  63  Am.  Dec.  477; 

Gottbelf  V.  Stranaban,  138  N.  Y.  345,  Quarton  y.  American  Law  Book  Co., 

34  N.  E.  286,  20  L.B.A.  455;  Burk's  143  la.  517, 121  N.  W.  1009,  32  L.B.A. 

Appeal,  75  Pa.  St.  141,  15  Am.  Bep.  (N.S.)  1;  Beid  v.  Mix,  63  Kan.  745, 

587;     Trigg    v.     Read,    5    Humph.  66  Pac  1021,  55  L.BjL.  706;  Andor- 

(Tenn.)   529,  42  Am.  Dec.  447  and  son  v.  Anderson,  75  Kan.  117,  88  Pae. 

note.  743,  9   L.B.A.(N.S.)    229;   Moore  v. 

Notes:  128  A.  S.  R.  884;  31  L.B.A.  Skidmore,  Litt.  Sel.  Cas.  (Ky.)  453, 12 

(N.S.)  492.  Am.  Deo.  333;  Grundy  v.  Edwards,  7 

5.  Ahl  V.  Johnson,  20  How.  511,  15  J.  J.  Marsh.  (Ky.)  368,  23  Am.  Dec. 
U.  S.  (Li  ed.)  1005;  Willard  v.  Tay-  409;  Wilbur  v.  Toothakcr,  105  Me. 
loe,  8  WaU.  557, 19  U.  S.  (L.  ed.)  501;  490,  75  Ati.  42,  18  Ann.  Cas.  1190; 
Nickerson  v.  Nickerson,  127  U.  S.  668,  Brewer  y.  Herbert,  30  Md.  301,  96 
8  S.  Ct,  1355,  32  U.  S.  (L.  ed.)  314;  Am.  Dec.  582;  Shipley  y.  Fink,  102 
Hennessey  y.  Woolworth,  128  U.  S.  Md.  219,  62  Atl.  360,  2  L.R.A.(N.S.) 
438,  9  S.  Ct.  109,  32  U.  8.  (L.  ed.)  1002;  Maryland  Telephone,  etc.,  Co. 
500;  Western  Union  Tel.  Co.  v.  Penn-  v.  Simons  Sons  Co.,  103  Md.  136,  63 
sylyania  Co.,  129  Fed.  849,  64  C.  C.  A  Atl.  314, 115  A.  8.  R.  346;  Whalen  y. 
285,  68  L.B.A.  968;  Marks  v.  Gates,  Baltimore,  etc.,  B.  Co.,  108  Md.  11, 
154  Fed.  481,  83  C.  C.  A.  321, 12  Ann.  69  Atl.  390,  129  A.  S.  R.  423,  17 
Cas.  120,  14  L.BA.(N.S.)  317;  Stur-  L.B.A.(N.S.)  130;  Weed  y.  Terry,  2 
gis  y.  Galindo,  59  Cal.  28, 43  Am.  Bep.  Dong.  (Mich.)  344,  45  Am.  Deo.  257; 
239;  Patterson  v.  Bloomer,  35  Conn.  Bust  y.  Conrad,  47  Mich.  449,  11  N. 
57,  95  Am.  Dec.  218;  Van  Epps  v.  W.  266,  41  Am.  Bep.  720;  Kofka  y. 
Bedfleld,  68  Conn.  39,  35  Atl.  809,  34  Bosicky,  41  Neb.  328,  69  N.  W.  788, 
L.BA.  360;  Chabot  Y.  Winter  Park  43  A.  S.  B.  685,  25  L.R.A.  207;  Loos- 
Co.,  34  Fla.  258,  15  So.  766,  43  A.  S.  ing  y.  Loosing,  86  Neb.  66,  122  N.  W. 
R.  192;  Taylor  v.  Florida  East  Coast  707,  25  L.RA.(N.8.)  920;  Eckstein  y. 
R.  Co.,  54  Fla.  635,  45  So.  574,  127  A.  Downing,  64  N.  H.  248,  9  Atl.  626,  10 
S.  R.  155, 14  Ann.  Cas.  472,  16  LJl.A.  A.  S.  B.  404;  Johnson  y.  Hubbell,  10 
(N.S.)  307;  Murphy  y.  Hohne,  (Fla.)  N.  J.  Eq.  332,  66  Am.  Dec.  773;  Blake 
74  So.  973,  L.B.A.1917P  594;  Frisbv  y.  Flatley,  44  N.  J.  Eq.  228,  10  Atl. 
y.  Ballancc,  4  Scam.  (lU.)  287,  39  158,  14  Atl.  128,  6  A.  8.  B.  886;  Gil- 
Am.  Dec.  409  and  note;  Wood  v.  lespie  y.  Moon,  2  Johns.  Ch.  (N.  Y.) 
Evans,  113  lU.  186,  55  Am.  Rep.  409;  585,  7  Am.  Dec.  559;  Trustees  y. 
Welty  y.  Jacobs,  171  lU.  624,  49  N.  B.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
723,  40  L.BA.  98;  Cleveland  v.  Mar-  366;  Standard  Fashion  Co.  y.  Siegel- 
tin,  218  HI.  73,  75  N.  E.  772,  3  Cooper  Co.,  157  N.  Y.  60,  51  N.  E. 
L.B.A.(N.S.)  629;  Marshall  y.  Keach,  408,  68  A-  S.  B.  749,  43  L.B.A.  854; 
227  HI.  35,  81  N.  E.  29,  10  Ann.  Cas.  Phalen  v.  United  States  Trust  Co.,  186 
164;  Casstevens  y.  Casstevens,  227  HI.  N.  Y.  178,  78  N.  E.  943,  9  Ann.  Cas. 
547,  81  N.  E.  709,  118  A.  S.  B.  291;  595,  7  L.R.A.(N.S.)  734;  Wool  y. 
Anderson  v.  Anderson,  251  111.  415,  Fleetwood,  136  N.  C.  460,  48  S.  B. 
96  N.  E.  265,  Ann.  Cas.  1912C  556;  785,  67  L.E.A.  444;  Spengler  v.  Son- 
Turn  Verein  Eiche  y.  Kionka,  255  111.  nenberg,  88  Ohio  St.  192,  102  N.  E. 
392,  99  N.  E.  684,  43  L.RA.(N.S.)  737,  Ann.  Cas.  1914D  1083,  52  L.B.A. 
44;  Bennett  y.  Burkhalter,  257  HI.  (N.S.)  510;  Hawkins  y.  Doe,  60  Ore. 
572,  101  N.  E.  189,  44  L.E.A.(N.S.)  437,  119  Pae.  754,  Aim.  Cas.  1914A 
733  ai^  note;  Boldt  v.  Early,  33  Ind.  766;  Workman  y.  Guthrie,  29  Pa.  8t 
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but  ju()icial,*  and  is  ccmtrolled  by  the  established  doctrines  and  eetr 
tied  principles  of  equity.'  The  desired  relief  will  be  granted  or  with- 
held by  the  court  upon  a  consideration  of  all  the  circumstances 
of  each  particular  case,^  and  no  positive  rule  can  be  laid  dowu  by 

495,  72  Am.  Dee.  654;  Burk's  Appeal,  19  U.  S.  (L.  ed.)  501  j  Niekerson  v. 

75  Pa.   St.  141,  15  Am.  Rep.  587;  Niekerson,  127  U.  S.  668,  8  S.  Ct 

BaU  V.  Milliken,  31  B.  I.  36,  76  Atl.  1355,  32  U.  S.  (L.  ed.)  314;  Hennessey 

789,  Ann.  Gas.  1912B  30,  37  L.B.A.  v.  Woolworth,  128  U.  S.  438,  9  S.  Ct. 

(N.S.)  623;  Bryan  v.  Lofftus,  1  Bob.  109,  32  U.  S.  (L.  ed.)  500;  Pope  Mlg. 

(Va.)  12,  39  Am.  Dec  242;  Lowther  Co.  v.  Gormully,  144  U.  S.  224,  12  a. 

OU  Co.  V.  Miller,  etc,  Oil  Co.,  53  W.  Ct.  632,  36  U.  S.  (L.  ed.)  414;  Wesley 

Va.  501,  44  S.  E.  433,  97  A.  S.  B.  r.  Bella,  177  U.  S.  370,  20  S.  Ct.  661, 

1027;  Dyer  v.  Duffy,  39  W.  Va.  148,  44  U.  S.  (L.  ed.)  810;  Marks  v.  Gates, 

19  S.  £.  640,  24  L.B.A.  339.  154  Fed.  481,  83  C.  C.  A.  321,  12 

Notes:  12  A.  S.  B.  743;  14  A.  S.  B.  Ann.  Cas.  120,  14  L.R.A.(N.S.)  317; 

220;  30  A.  S.  B.  49;  128  A.  S.  B.  384;  Sturgis  v.  Galindo,  59  Cal.  28,  43  Am. 

135  A.  S.  B.  691;  140  A.  S„  B.  57;  Eep.  239;  Hudson  v,  Layton,  5  Har. 

8  L.B.A.  625;  12  L.B.A.  239;  4  L.B.A.  (Del.)  7^  48  Am.  Dec  167;  Taylor  v. 

(N.S.)   4U;  31  L.B.A.(N.S.)  492.  Florida  East  Coast  B.  Co.,  54  Fla.  635, 

6.  Willard  v.  Tayloe,  8  Wall.  557,  45  So.  574,  127  A.  S.  B.  155,  14  Ann. 
19  U.  S.  (L.  ed.)  501;  Niekerson  v.  Cas.  472,  16  L.B.A.(N.S.)  307;  Mur- 
Nickerson,  127  U.S.  668,  8  S.  Ct.  phy  v.  Hohne,  (Fla.)  74  So.  973, 
1355,  32  U.  S.  (L.  ed.)  314;  Hennessey  L.B.A.1917F  594;  Marshall  t.  Keach, 
▼.  Woolworth,  128  U.  S.  438,  9  8.  Ct.  227  III.  36,  81  N.  E.  29,  U8  A.  S.  B. 
109,  32  U.  S.  (L.  ed.)  500;  Pope  Mfg.  247,  10  Ann.  Cas.  164;  Young  v.  Dan- 
Co.  V.  QormuUy,  144  U.  S.  224,  12  S.  iels,  2  la.  126,  63  Am.  Dec.  477;  Bog- 
Ct.  632,  36  U.  S.  (L.  ed.)  414;  Wesley  ers  v.  Saunders,  16  Me.  92,  33  Am. 
V.  EeUs,  177  U.  S.  370,  20  S.  Ct.  661,  Dec  p35;  Shipley  v.  Fink,  102  Md. 
44  U.  S.  (L.  ed.)  810;  Sturgis  v.  G»-  219,  62  AtL  360,  2L.R.A.(N.S.)  1002; 
Undo,  69  Cal.  28,  43  Am.  Bep.  239;  Offutt  y.  Offutt,  106  Md.  236,  67  Atl. 
Hudson  T.  Layton,  5  Har.  (Del.)  7^  138,  124  A.  S.  B.  491,  12  L.B.A- 
48  Am.  Dec.  167;  Ullsperger  V.Meyer,  (N.S.)  232;  Wool  v.  Fleetwood,  136 
217  HI.  262,  75  N.  E.  482,  3  Ann.  Cas.  N.  C.  460,  48  S.  E.  785,  67  L.B.A. 
1032,  2  L.B.A.(N.S.)  221;  Marshall  444;  Spengler  v.  Sonnenberg,  88  Ohio 
V.  Keach,  227  IlL  35,  81  N.  E.  29,  118  St.  192,  102  N.  E.  737,  Ann.  Caa. 
A.  S.  B.  247,  10  Ann.  Cas.  164;  An-  1914D  1083,  52  L.B.A.(N.S.)  610; 
derson  v.  Anderson,  251  HI.  415,  96  Haywood  v.  Cope,  25  Beav.  140,  27  L. 
N.  E.  265,  Ann.  Cas.  1912C  556;  Ab-  J.  Ch.  468,  4  Jur.  (N.  S.)  227,  17 
bott  V.  Moldestad,  74  Minn.  293,  77  N.  Eng.  Rul.  Cas.  816. 

W.  227,  73  A.  S.  B.  348;  Thompson  V.  Notes:    128  A.  S.  B.  385;  140  A.  S. 

Winter,  42  Minn.  121,  43  N.  W.  796,  E.  57;  8  L.B.A.  626. 

6  L.B.A.  236;  Ecikstein  v.  Downing,  8.  Willard  v.  Tayloe,  8  Wall.  567, 

64  N.  H.  248,  9  Afl.  626,  10  A.  S.  R.  19  U.  S.  (L.  ed.)  501;  Niekerson  t. 

404;  Seymour  v.  Delancy,  3  Cow.  (N.  Niekerson,  127  U.  S.  668,  8  S.   Ct. 

Y.)  445,  15  Am.  Dee.  270  and  note;  1355,32  U.  S.  (L.  ed.)  314;  Hffljnessev 

Spengler  v.  Sonnenberg,  88  Ohio  St.  v.  Woolworth,  128  U.  S.  438,  9  S.  Ct. 

192,  102  N.  E.  737,  Ann.  Cas.  1914D  109,  32  U.  S.  (L.  ed.)  500;  Cheney  v. 

1083,  62  L.BA.(N.S.)  610;  Workman  Libby,  134  TJ.  S.  68,  10  S.  Ct.  498,  33 

V.  Guthrie,  29  Pa.  St.  495,  72  Am.  U.  S.  (L.  ed.)  818;  Pope  Mfg.  Co.  v. 

Dec.  654;  Tri^  v.  Bead,  5  Humph.  GormuUy,  144  U.  S.  224,  12  S.  Ct. 

(Tenn.)   529,  42  Am.  Dec.  447  and  632,  36  U.  S.  (L.  ed.)  414;  Wesley  v. 

note.  Eells,  177  TJ.  S.  370,  20  S.  Ct  661,  44 

Note:  128  A.  S.  B.  385.  U.  S.  (L.  ed.)  810;  Murphy  v.  Hohne, 

7.  Willard  y.  Tayloe,  8  Wall.  557,  ^Pla.)     74     So.    97S,    L.E.A19171!' 
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which  the  action  of  the  court  can  be  detetmined  in  all  caseB.*  If, 
however,  all  the  necessary  incidents  and  conditions  axe  proven  by 
satisfactory  evidence,  the  relief  should  be  decreed  as  a  matter  of 
right,  and  not  as  a  mere  favor.*"  Broadly  speaking,  whenever  a 
contract  is  in  writing,  is  certain  in  its  terms,  is  for  a  valuable  consid- 
eration, is  fair  and  just  in  all  its  provisions,  and  is  capable  of  being 
enforced  without  hardship  to  either  party,  it  is  as  much  a  matter 
of  course  for  a  court  of  equity  to.  decree  its  specific  performance  as 
for  a  court  of  law  to  award  damages  for  its  breach.**  It  has  been 
said  that  there  is  a  tendency  on  the  part  of  American  courts  to  lower 
or  elevate  the  general  standards  as  to  the  proof  of  contracto  in  accord- 
ance with  the  views  of  the  chancellor  concerning  the  justice  of  fhe 
plaintiff's  cause.^'  This  latitude  is  implied  in  judicial  statements 
that  the  granting  of  specific  performance  ia  an  extraordinary  power 
which  is  not  to  be  exercised  when  in  a  given  case  it  would  be  contrary 
to  equity  and  justice  to  exercise  it,*'  and  that  it  is  discretionary  with 
the  court  to  grant  or  withhold  specific  performance  in  furtherance 
of  justice  or  to  prevent  injustice.**  On  the  other  hand  it  is  recog- 
nized, e^ecially  by  the  English'  courts,  that  discretion  cannot  1^ 
exeircised  by  merely  considering  what  may  be  fair  as  between  the 
litigants,  for  what  one  person  may  oonsider  fair  another  may  con- 
sider unfair.** 

604;  Wood  t.  Evans,  U3  HL  186,  55  Notes:  80  A.  S.  B.  49;  128  A.  8.  B. 

Am.  Rep.  409;  Casstevens  v.  Casstev-  384. 

ens,  227  HL  547,  81  N.  E.  709,  118  A.  9.  WiHard  v.  Tayloe,  8  WaD.  567, 

8.  R.  291;  Anderson  v.  Anderson,  251  19  IT.  S.  (L.  ed.)  501;  Owens  v.  Mc- 

m.  415,  96  N.  E.  265,  Ann.  Gas.  1912C  Nally,  113  Cal.  444,  45  Pac.  710,  33 

556;  Bennett  v.  Burkhalter,  257  IlL  L.R.A.  309;  Eckstdn  v.  Downing,  64 

672,  101  N.  E.  189,  44  L.R.A.(N.S.)  N.  H.  248,  9  Atl.  626, 10  A.  S.  B.  404; 

733  and  note;  Anderson  v.  Anderson,  Blake  v.  Flatley,  44  N.  J.  Eq.  228,  10 

75  Kan.  117,  88  Pae.  743,  9  L.R.A.  Atl.  168,  14  Atl.  128,  6  A.  S.  B.  886. 

(N.S.)  229;  Offutt  v,  Offntt,  106  Md.  10.  Turn  Verein  Eiche  v.  Kionka, 

236,  67  AtL  138,  124  A.  S.  R.  491,  255  lU.  392,  99  N.  E.  684,  43  L.R.A. 

12  LJa.A.(N.S.)  232;  Graves  v.  Gold-  (N.S.)  44. 

thwait,  153  Mass.  268,  26  N.  E.  860,  11.  Marshall  ▼.  Keach,  227  HI.  35, 

10  L.B.A.  763;  Weed  v.  Terry,  2  Dong.  81  N.  E.  29, 118  A.  8.  B.  247, 10  Ann. 

(Mich.)  344,  45  Am.  Dec.  257;  Bnok  Cas.  164.    As  to  fairness  of  eontraet, 

V.  Smith,  29  Mich.  166,  18  Am.  Rep.  see  infra,   par.   20;   as   to  hardship, 

84;  Kofka  v.  Bosieky,  41  Neb.  328,  59  see  infra,  par.  22. 

N.  W.  788,  43  A.  S.  B.  685,  25  L.B.A.  12.  Note:  44  L.B.A.(N.S.)  734. 

207:  Blake  v.  Flatley,  44  N.  J.  Eg.  13.  Workman  v.  Guthrie,  29  Pa.  St. 

228,  10  Atl.  158,  14  AU.  128,  6  A.  8.  ^5,  72  Am.  Dec.  654. 

B.   886;  John^n  v.  Hubbell,  10  N.  14.  Bowen  v.  Vickers,  2  N.  J.  Eq. 

J.     Eq.    332,    66    Axn.    Dec.    773;  520,  35  Am.  Dec.  516;   Gottfaelf  v. 

Wijme  V.  Winne,  166  N.  Y.  263,  59  N.  Stranahan.  138  N.  T.  345,  34  N.  E. 

E,  832,  82  A.  8.  B.  647;  Ball  v.  MilU-  28fi.  20  L.R.A.  455. 

ken,  31  B.  I.  36,  76  Atl.  789,  Ann.  Cas.  Note:  128  A.  8.  B.  384. 

1912B  30,  37  L.B.A.(N.S.)  23;  Bryan  15.  Haywood  v.  Cope,  25  Beav.  140, 

T.  Lofftus,  1  Bob.   (Va.)  12,  39  Am.  27  L.  J.  Ch.  468,  4  Jnr.  N.  8.  227, 17 

Dee.  242.  Eng.  BuL  Cas.  816. 
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17.  Certainty  of  Contract  Generally.— One  of  the  fundamental 
rules  respecting  the  specific  performance  of  contracts  is  that  perform- 
ance will  not  be  decreed  where  the  contract  is  not  certain  in  its 
terms.^*  The  terms  must  be  complete  "  and  free  from  doubt  '*  or 
ambiguity,"  and  must  make  the  precise  act  which  is  to  be  done 
clearly  ascertainable.**  A  decree  of  specific  performance  may  bo 
entered  where  the  contract  is  certain  and  complete/  or  contains 
provisions  which  are  capable  in  themselves  of  being  reduced  to  cei^ 
tainty,*  and  from  which  the  intention  of  the  parties  can'  be  clearly 

16.  King  V.  Thompson,  9  Pet.  204,  9  14   Ves.    400,   9    Rev.    Rep.    307,   6 
U.  S.  (L.  ed.)  102;  Preston  v.  Preston,  Eng.  Rul.  Gas.  683  and  note;  Town- 
95  U.  S.  200,  24  U.  S.  (L.  ed.)  494;   bend   v.    Stangroom,   6   Yes.   328,   5 
Dalzell  V.  Dueber  Watch  Case  Mfg.  Rev.  Rep.  312,  22  Eng.  RoL  Cas.  842. 
Co.,  149  U.  S.  315,  13  S.  Ct.  886,  37       Notes:  26  Am.  Dec.  668;  30  A.  S.  R. 
U.  S.  (L.  ed.)  749;  Sturgis  v.  Galinda,  49;  135  A.  S.  R.  691;  140  A.  S.  R.  58; 
59  Cal.  28,  43  Am.  Rep.  239;  Stanton  2  L.R.A.(N.S.)  221;  31  L.R.A.(N.S.) 
V.  Singleton,  12«  Cal.  057,  39  Pftc.  146,  «7;  6  British  Rul.  Cas.  920. 
47  L.R.A.  834;  Baumann  v.  Easian,       17.  Note:  140  A.  S.  R.  56. 
164  C^  582, 129  Pac,  986,  44  L.R.A,      18.  RnsseU  v.  Agar,  121  Cal.  396, 
(N.S.)  756;  Van  Dpps  v.  Redfield,  68  53  Pac.  926,  66  A.  S.  R.  35. 
Conn.  39,  36  Atl.  809,  34  L.R.A.  360;      19.  Pressed  Steel  Car  Co.  v.  Han- 
Woods  V.  Evans,  113  HI.  186,  55  Am.  sen,  137  Fed.  403,  77  C.  C.  A.  207,  2 
Rep.  409;  Folsom  v.  Harr,  218  lU.  L.R.A.(N.S.)   U72;  OfEutt  v.  Offiwtt, 
369,  75  N.  E.  987,  109  A.  S.  E.  297;  106  Md.  236,  67  Atl.  138, 124  A.  S.  R. 
Cleveland  v.  Martin,  218  HI  73,  75  491,  12  L.R.A.(N.S.)  232;  RudisUl  v. 
N.  E.  772,  3  L.R.A.(N.S.)  (529;  John-  Whitener,  146  N.  C.  403,  56  S.  E.  995, 
stoin  V.  Glaacy,  4  Blackf.  (Ind.)  94,  15  L.R.A.(N.S.)  81. 
28  Am.  Dec  45;  Rankin  v.  MaxweU,       Notes:  135  A.  S.  R.  691;  2  L.R.A. 
2  A.  K  Marsh.   (Ky.)  488,  12  Am.   (N.S.)  221. 

Dec.  431;  Schmidt  v.  Louisville  &  R.  20.  Russell  v.  Agar,  121  Cal.  396,  53 
Co.,  101  Ky.  441,  41  S.  W.  1015,  38  Pac.  926,  66  A.  S.  R.  35. 
L.R.A.  809;  Rider  v.  Gray,  10  Md.  1.  Coffee  v.  Emigh,  15  Colo.  184,  25 
282,  69  Am,  Dec.  136;  Ward  v.  New-  Pac  83,  10  L.R.A.  125;  Patterson  v. 
bold,  115  Md.  689,  81  Atl.  793,  Ann.  Bloomer,  35  Conn.  57,  95  Am.  Dec. 
Cas.  1913A  919;  Bomer  v.  Canady,  218;  Hudson  v.  Layton,  5  Har.  (Del.) 
79  Miss.  222,  30  So.  638,  89  A.  S.  R.  74,  48  Am.  Dec.  167;  Flege  v.  Cov- 
593,  55  L.R.A.  328;  Crosdale  v.  Lani-  ington,  etc.,  El.  R.,  etc,  Co.,  122  Ky. 
gan.  129  N.  Y.  604,  29  N.  E.  824,  26  3^,  &[  g.  W.  738,  121  A.  S.  R.  463; 
A.  S.  R.  551  and  noU;  SupOTwr  Oi^  Rogers  v.  Saunders,  16  Me.  92,  33  Am. 
U"-'  ^?c^;o^''a'"'c  ^r  ^n^o-  2?^'  ^"^  Dec.  635;  Schwanebeck  v.  Smith,  77 
n"^  f ii  ^  /T  ^-  ^f'L^I^^  "•  Md.  314,  26  Atl.  409,  24  L.R.A.  168; 
Read,  5  Humph  (Tenn.)  5^,  42  Am.  y^^^^  ^  whelpley,  62  Mich.  16,  29  N 
Dec.  447  Croft  v.  Hanover  F.  Ins.  trr  taa  *  a  o  d  oin  nu  J^ 
Co.,  40  W.  Va.  508,  21  S.  E.  854,  52  J'  ^*t  *  ^^  ^\^:  5^"/  ^^^*T  I 
A.  S.  R.  902;  His^m  v.  Parish  41  S°'^^*  ^^^^**iL.^;,f  ?'  ^• 
W.  Va.  686,  24  S.  E.  600,  56  A.  S.  R.  ^'ij^'  ^  A"-  1^'  ^^i  ^-  ?• 
892;  Metcalf  v.  Hart,  3  Wyo.  513,  R-  4^5,  3  Ann.  Cas.  402,  69  L.R.A. 
27  Pac.  900,  31  Pae.  407,  31  A.  S.  R.  394;  Harper  v.  Wallerstein,  (Va.)  94 
122;  Solomao  v.  Wilmington  Sewer-  S.  E.  781,  L.R.A.1918C  517  and  note, 
age  Co.,  142  N.  C.  4.31)  .')o  S.  E.  300,  2.  Parkhurst  v.  Van  CorHand.  14 
e  L.R.A.(N.S.)   391;  Milnes  v.  Gery,  Johns.  (N.  Y.)  15,  7  Am.  Deo.  427. 
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26  B.  a  L^  SPBCmC  PBBVO&MANCB  S  18 

asoertained,*  bat  audi  a  decrae  wOl  be  denied  if  SMUe  of  the  terms 
•f  ibe  ooDtvaot  ate  ind^xiite  and  uncertain  *  or  an  left  open  for 
fttton  detennination  by  the  paztiee.* 

18.  Katten  Wkkh  Mtot  Be  Certain.— The  requirement  of  certainty 
as  to  ccHitraetB  in  order  that  they  may  be  a^ieoifically  enforced  extends 
not  oaly  to  the  subject  matter*  and  purpoee  of  the  contract,'  but 
to  Ibe  parties,'  consideration,'  and  even  the  place  ^'  and  time  of 
performance  where  these  are  essential^^  Where,  however,  a  con- 
traet  contains  no  specified  time  in  which  the  oontxaot  should  be 
performed,  it  may  still  be  speeifically  enforced,  nnce  it  is  implied 
that  performance  may  be  reqtdnd  within  a  reasonable  time,**  or 
on  demand.*'  Similarly  a  contract  may  be  enforceable  although  the 
amsideration  is  not  designated  but  the  contract  provides  that  it  shall 
be  "satisfactmy"  to  the  party  against  whom  eofofceement  ol  tiie 
etmtract  is  sou  j^**  It  cannot  be  said  that  the  principle  is  so  inflex- 
ible that  ihe  court  will  not  f^ecifically  enforce  a  contract  where  the 
parioe  is  not  fizad  or  is  Ititt  to  be  fixed  by  arbitration."    Again,  it 

3.  Tienuo  ▼;  Peer.  1  GiU  *  J.  137  Fed.  403,  71  C.  C.  A.  307,  2 
(Md.)  216,  19  Aqi,  Dee.  225.  L.BJL.(N.S.)  1172:  Glevdand  v.  Mar- 

4.  Coboa  V.  Thompson.  2  Wheat,  tin,  218  111.  73,  75  N.  £.  772,  3  L.B.A. 


336,  4  U.  8.  (L.  ed.)  253;  Iron  Age  (KB.)  629;  Hisaam  ▼.  Parith,  «I  W. 

Pnb.  Co.  T.  WMtem  Union  TeL>  Oo.,  Vn.  686,  24  S.  £.  600,  66  A.  8.  A. 

83  Ala.  408, 8  8e.  449,  3  A.  8.  B.  758]  802. 

Sehwanebodc  ▼.  Smith,  77  Md.  31^  26  Note:  26  Am.  Dee.  666. 

Atl.  409,  24  L.E.A.  168;  Ward  v.  New-  And  see  infra,  par.  19. 

h<Ai,  115  Md.  689,  81  Afl.  793,  Ann.  7.  Oleveland  ▼.  Martin,  218  ID.  73> 

Gaa  1913A  »1»;  Bomer  v.  Canady,  79  76  N.  EL  77S;  3  LJLA.(H.B.)  629. 

Miss.  222, 30  So.  638,  89  A.  8.  B.  603,  8.  Hiasam   v.   Paash.   41,  W.   Va. 

56  L.BA.,  328;  Soloman  v.  Wilming^  686,  24  S.  E.  600,  56  A.  S.  B.  892. 

ton  Sewerage  Co.,  142  N.  C.  439,  66  9.  Pressed  Steel  Car  Co.  v.  Bmaea, 

8.  B.  300,  6  LJl.A.(N.S.)  391;  «r»y  197  Fed.  «8,  71  C.   C.  A.  207,  3 

T.  Hawkias,  8  Ohio  St.  4^,  72  Am.  LAA.(K.S.)  1172;  Fdsom  v.  Han, 

Deo.  600:  Staieher  v.  Duty,  61  W.  Va.  218  DL  869,  76  N.  B.  987,  109  A.  8. 

373,  56  8.  E.  524,  123  A.  8.  B.  990,  R.  297;  WoodrnfE  v.  Woodruff,  44  N. 

®  i-5^-<S^;)  ^^-      -<.«    -  T  T,  A  J-  Eq.  340,  16  Atl.  1,  1  L.B.A.  380; 

,JS^L^  Am.  Dec  660;  6  L.B.A.  Lombard    Invest    Co.    v.    Carter,    7 

^^  L^  i^S*«.  9ia  Til  «»»  75  '''"*•  *»  ^^"-  209.  38  A  S.  B.  861. 
V  »  Q^^flO  ?T'^IjS'^;?      "•  Stanton  v.  Singleton,  128  Cal. 
N.  B.  987, 109  A.  8.  R  207;  Byan  v.  gg,,  gg  p       ,^  47L.R  A  ^M 
McL«ne»  01  Md.  176,  46  Afl.  340,  80  ^'i    v,!f!^9  T  B  a  rwoV  ^' 
A.  S.  £  438,  50  L.B.A.  601;  Li^g-      "•  ^!fj,  ^  L-RA.(N.S )  22L 

^.^    'nr.»^_..»i».    .,    t:^..«1»««     m       1°-  Wilkins   v.    Somerville,   80   Vt. 
sfon    Waterworks   v.    Livingston,   8S   „    „  '  ^    '•■• 

Mont.  1,  162  Pae.  381,  LJLA1917D  f>^  ^^-  f^^,  130  A.  8.  B.  906,  U 

1074  and  note:  Metcalf  ▼.  Hart,  3  ^^J^i^-?-'   ^83. 

Wyo.  613,  27  Pao.  900,  31  Pao.  407,  „13-  f«^  l'  i^>  »5  Wis.  06,  69  N. 

31  A.  8.  B.  122;  Milnea  v.  Oery,  14  W.  297,  37  LJIA.  848. 

Ves.  400,  9  Bev.  B«p.  307,  6  Eng.  Bui.  14.  Hayas  v.  O'Brien,  149  Bl,  403, 

Cas.  683  and  note.  37  N.  E.  73,  23  L.B.A.  555. 

Note:  6  British  Bnl.  Cas.  920.  15.  Gunton  v.   Carroll,  IW  U.   8. 

«.  Piesaad  Steel  Car  CoL  v.  Baasen,  426,  26  U.  8.  (L.  ed.)  986. 
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§19  SPECIFIC  PBBFOBMANCB  2»  R  C  L. 

has  been  held  that  it  b  no  objection  to  q)eciiic  performalDoe  of  an 
agreement  to  permit  the  right  of  way  of  a  railroad  to  be  used  by  other 
railroads  that  the  railroads  entitled  to  such  use  axe  not  named  in 
the  agreement.*'  And,  generally  speaking,  uncertainty  in  a  sub- 
sidiary part  of  an  agreement,  whose  main  particulars  are  Bufficiently 
certain,  will  not  prevent  a  decree  for  specific  perfocmaoce.*^  It 
should  be  noted  that  the  uncertainty  which  may  defeat  ^«cifi«  per- 
formance is  nncertainty  as  to  the  terms  of  the  contract  and .  not  aa 
to  the  outcome  of  the  enterprise  undertaken  under  the  >«Q!ntraiOt. 
Thus  an  agreement  for  a  lease  of  a  raise  will  not  be  denij9d.:8|)ecific 
performance  on  the  ground  of  uncertainty,  in  the  sense  that  the 
existence  of  minerals  which  can  be  profitably  worked  is  .merely 
jqaeculative.*' 

19.  Degree  of  Certainty  Required. — ^While  there  is  no  doubt  as  to 
the  correctness  of  the  general  principle  that  oonttaeta  must  be  cer- 
tain before  the  courts  will  spedfically  enforce  them,  Ihere  iaa  lack 
of  harmony  in  the  cases  as  to  l^e  requisite  degree  of  certainty  needed 
to  justify  specific  performance.  This  lack  of  uniformity  has  been 
the  subject  of  criticism  and  it  has  been  said  thst  not  infrequently 
the  court's  conception  of  certainty  and  definiteness  varies  in  pro- 
portion to  its  conviction  of  the  justice  of  the  caui^.^*  A  contract 
expressed  in  very  general  terms  may  not  be  void  f<Mr  uncertainty, 
and  therefore  may  be  the  basis  of  an  acticHi  for  damages  for  its 
breach,  while  it  would  be  entirely  too  loose  and  inexact  to  warrant 
a  decree  for  q>eoific  performance.'*  The  degree  oi^  certainty  required 
has  sometimes  been  described  as  being  reasonaUe  certainty,  having 
regard  to  the  subject  matter  of  the  contract.*  As  a  general  rule  a 
contract  to  convey  real  estate  will  not  be  specifically  enforced  unless 
it  de»;ribes  the  land  to  be  conveyed  with  sufficient  certainty  to  enable 
it  to  be  located.'  But  it  has  frequently  been  held  that  in  an  action 
for  spedfie  performance  of  such  a  contract  latent  ambiguities  in  the 
description  of  the  premises  involved  may  be  aided  by  extrinsic 

16.  Joy  ▼.  St.  Louis,  138  U.  S.  1, 11  24  U.  S.  (L.  ed.)  494;  White  v.  Her- 
S.  Ct.  243,  34  n.  S.  (L.  ed.)  843.  mann.  51  HI  243,  89  Am.  Dec.  543; 

17.  Note:  26  Am.  Deo.  670.  Hamiltoa  v.  Barvey,  121  HL  469,  13 

18.  Haywood  v.  Cope,  25  Beav.  140,  N.  E.  210,  2  A.  S.  R.  118;  Witmore 
27  L.  J.  Ch.  468,  4  Jur.  N.  S.  227,  17  v.  Watson,  253  HI.  88,  97  N.  E.  237, 
Eng.  Rul.  Cas.  816.  38  L.R.A.(N.S.)  331;  Haaly  v.  Blacft- 

19.  Note:   44  L.R.A.(N.S.)  740.  ford,  1  Dana  (Ky.)  1,  25  Am.  Dee. 

20.  Stanton  v.  Singleton,  126  Cal.  114;  Roberts  ▼.  Bennett,  166  Ky.  588, 
«7,  59  Pac  146,  47  L.R.A.  334.  179  S.  W.  605,  LJLA19ieC  1098  and 

Note:  26  Am.  Dee.  663.  note;  HaU  ▼.  Cotton,  167  Ey.  464, 180 

And  gee  Cohtbaots,  vol.  6,  p.  644  et  S.  W.  779,  L.R.A.1916C  1124  and 
seq.  note;  Safe  Deposit,  etc.,  Co.  v.  Dia- 

1.  Note:  26  Am.  Dee.  662.  mond  Goal,  etc.,  Co.,  234  Pa.  St.  100, 

8.  Preston  ▼.  Pzeaton,  95  TT.  8.  200,  83  Ati.  54,  LJI.AJ917A  SBA. 
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25  R.  C.  L.  SPECIFIC  PERFORMANCE  §  20 

e'vidmoe.'  Such  evidenoe  may  be  used  to  locate  monuments  and 
calls  *  or  to  identify  tracts  of  land  referred  to  by  their  popular  names.* 
Hie  distinction  should,  however,  alwaya  be  clearly  drawn  between 
the  admission  of  oral  extxinsdo  evidenoe  for  the  purpose  of  identify- 
ing the  land  described  in  the  writing,  and  Applying  the  description 
herein  contained,  and  that  of  supplying  and  eddiug  to  a  description 
insufficient  and  v<Hd  on  its  face.*  The. description  of  property  in  a 
contract  of  sale  as  in  a  certain  town  is  considered  sufficient,  although 
it  is  described  merely  as  a  certain  number  on  a  certain  street,  if  the 
contract  bears  date  at  the  town  where  the  property  is  situated.' 
Where  a  vendor  puts  his  vendee  into  po^ession  of  real  estate,  an 
uncertainty  of  description  in  the  contract  of  sale,  which  otherwise 
might  prevent  specific  perforrdance  of  the  contract,  is  thereby  cured.' 
20.  Fairness  of  Contract — Another  well  established  rule  in  courts 
of  equity  is  that  in  a  suit  for  i^cific  performance  it  must  {^pear 
that  the  contract  is  fair,*  reasonable,^*  and  just  in  its  provisions." 

3.  Lymato  v.  Gednery,  114  111.  388,  57,  95  Am.  Deo.  218;  Van  Epp9  ▼. 
29  N.  E.  282,  65  Am.  Rep.  871;  Hayes  Redfield,  68  Comi.  39,  35  Atl.  809,  34 
V.  O'Brien,  149  111.  403,  37  N.  E.  73,  L.E.A.    360;    Friaby   v.    Ballance,   4 

23  L.B.A.  555;  Ba«en  v.  Leslie,  60  Seam.  (HI.)  287,  39  Am.  Dec.  409; 
Kan.  494,  31  Pao.  1066,  34  A.  S.  B.  Rogers  v.  Saunders,  16  Me.  92,  33  Am. 
134;  Zelleken  v.  Lyneh,  80  Kan.  746,  Deo.  635;  Rider  v.  Gray,  10  Md.  282, 
104  Pise.  563,  46  L.B.A.(N.8.)  659;  69  Am.  Dee.  136;  Superior  Oil,  etc, 
Moayon  t.  Moay<»i,  114  Ky.  855,  72  Co.  v.  MdbJin,  26  Okla.  809,  108  Pae. 
S.  W.  33, 102  A.  8..B.  80S,  60  L.R.A.  546, 138  A.  S.  E.  942;  Crotty  v.  Effler, 
415.  60  W.  Va.  258,  54  S.  E.  345,  9  Ann. 

4.  Lyman  v.  Gedney,  114  111.  388,  Cas.  770. 

29  N.  E.  282,  55  Am.  Bep.  871;  As-  Notes:  136  A.  S.  B.  691;  140  A.  S. 

berrv  v.  Mitchell,  121  Va.  276,  93  S.  B.  68, 

E.  638,  L.R.A.1918A  785.  10.  Heraog  v.  Atchison,  etc.,  B.  Co., 

6.  Clark  v.  Cagle,  141  Ga.  703,  82  153  Cal.  496,  95  Pac.  898,  17  L.R.A. 

8.  E.  21,  L.B.A.1915A  317.  (N.S.)  428;  Coflfee  t.  Emigh,  15  Colo. 

6.  Allen  v.  Kitehen,  16  Idaho  133,  184,  25  Pac.  83,  10  L.R.A.  125;  Pat- 
100  Pac.  1052.  18  Ann.  Cas.  914  and  terson  v.  Bloomer,  85  Conn.  57,  95 
note,  L.B.A.1917A  563.  Am.  Dec.  218;  Hatch  v.  Kilzer.  140 

7.  Kilday  v.  Schancunp.  91  Conn.  HI.  583,  30  N.  E.  605,  83  A.  S.  B. 
29,  98  Atl.  335,  LJI.A.1917A  151.  258;  Bowman  v.  Irons,  2  Bibb  (Kv.) 

5.  Mundv  V.  Irwin.  20  N.  M.  43,  78,  4  Am.  Dec.  686;  Rider  v.  Gray, 
145  Pae.  1080,  Ann.  Cas.  1918D  713.  10    Md.    282,    69    Am.     Deo.     135 ; 

9.  Preston  v.  Preston,  95  U.  S.  200,  Schwanebeck  v.  Smith,  77  Md.  314,  28 

24  U.  8.  (L.  ed.)  494;  Dalzell  v.  Due-  Atl.  409,  24  L.R.A.  168;  Seymour  v. 
ber  Watch  Case  Mfg.  Co.,  149  U.  S.  Delancy,  3  Cow.  (N.  Y.)  445,  15  Am. 
315,  13  S.  Ct.  886,  37  U.  S.  (L-  ed.)  Deo.  270;  Brown  v.  Pitoaim,  148  Pa. 
749;  Russell  v.  Agar,  121  Cal.  396,  53  St.  387,  24  Atl.  52,  33  A.  S.  R.  834. 
Pac.  926.  66  A.  S.  R.  35;  Newman  v.  11.  Dalzell  v.  Dueber  Watch  Case 
Freitas,  129  Cal.  283,  61  Pac.  907,  50  Mfg.  Co.,  149  U.  S.  315,  13  S.  Ct. 
L.R.A.  548;  Herzog  v.  Atchison,  etc.,  886,  37  U.  S.  (L.  ed.)  749;  Stupgis  v. 
R.  Co.,  153  Cal.  496.  9-5  Pae.  S98.  17  Galinda,  59  Cal.  28,  43  Am.  Rep.  239; 
L.B.A.(N.S.)  428;  Coffee  v.  Emigh,  Newman  v.  Freitas,  129  Cal.  283,  61 
15  Colo.  184,  25  Pac.  83,  10  L.R.A.  Pac.  907,  50  L.R.A.  548;  Herz<^  v. 
126;  Patterson  v.  Bloomer,  85  Conn.  Atehison,  etc.,  B.  Co.,  153  Cal.  496, 
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8  30  SPECIFIC  PBBFORICANCB  36  B.  C  L. 

If  a  contract  fulfils  these  requirements  and  is  otherwise  in  harmony 
with  equitable  principles  specific  performance  is  usually  granted." 
The  unfaimees  of  a  contract  is  among  the  causes  which  will  induce 
a  court  of  equity  to  refuse  its  aid,"  and  if  to  unfairness  are  added 
other  elements  lowing  that  it  k  not  equitable,  specific  performance 
will  be  unquestionably  denied.**  The  reason  for  this  doetrine  lies 
in  the  theory  that  a  court  of  chancery  assumes  jurisdiction  only  on 
the  principle  that  it  would  be  unjust  and  inequitable  to  permit  the 
contract  to  remain  unenforced,*'  and  will  not  lend  its  aid  to  carry 
out  an  inequitable  contract,**  or  an  unconscionable  bargain,  but  will 
leave  the  party  to  bis  remedy  at  law.*'  The  mere  absence  of  any 
intention  to  take  an  unfair  advantage  will  not  be  sufficient  to  procure 
the  equitable  enforcement  of  a  contract  which  lacks  certainty  ** 

95   Pac   898,  17  L.R.A.{N.S.)    ^8;  Evans,  113  111.  186,  55  Am.  Rep.  409. 

Coffee  V.  Em^h,  15  Colo.  18^  65  Pac.  15.  Hatch  v.   Eaer,   140  111.   583, 

83,  10  L.R.A.  125;  Woods  v.  Evans,  30  N.  E.  606,  33  A.  S.  R.  258. 

113  lU.  186,  55  Am.  Rep.  409;  Rider  v.  16.  King  v.  Hamilton,  4  Pet.  311, 

Gray,  10  Md.  282,  69  Am.  Bee.  135;  7  U.  S.  (L.  ed.)  869;  Wesley  v.  Fells, 

Rudiaill  v.  Whitenia-,  146  N.  C.  403,  59  177  U.  S.  370,  20  8.  Ct.  661,  44  U. 

S.  E.  995,  15  L.R.A.(N.S.)  81;  Sup©-  S.  (L.  ed.)  810;  MaAs  ▼.  Gates,  154 

rior  Oa,  etc,  Co.  v.  Mehlia,  25  Okla.  Fed.  481,  83  C.  C.  A.  321,  12  Aim 

809,  108  Pac.  545,  138  A.  S.  R.  942;  Cas.  120, 14L.R.A.(N.5.)  317;  Friend 

Trigg  V.  Read,  5  Humph.  (Tenn.)  529,  v.  Lamb,  152  Pa.  St.  529,  25  AtL  577. 

42  Am.  Dec  447;  dotty  v.  Effler,  60  34  A.  S.  R.  672  and  note. 

W.  Va.  258,  64  S.  E.  345,  9  Ann.  Cas.  17.  Missiasippi,  etc.,  R.  Oo.  v.  Ciom- 

770.  weU,  91  U.  S.  643,  23  U.  S.  (L.  ed.) 

Notes:  128  A.  S.  R.  391;  135  A.  367;  Randolph  v.  Quidnick  Co.,  13') 

S,  R,  681 ;  140  A.  S.  R.  57,  58.  U.  S.  457,  10  S.  Ct.  655,  34  U.  8. 

12.  Hudson  v.  Layton,  5  Har.  (L.  ed.)  200;  Pope  Mfg.  Co.  v.  Gor- 
(Del.)  74,  48  Am.  Dec.  167;  Fl^fe  v.  mully,  144  U.  S.  224.  12  S.  Ct.  632, 
Covington,  etc..  El.  R.,  etc.,  Co.,  122  36  U.  S.  (L.  ed.)  414;  Swint  v.  Carr, 
Ky.  348,  91  S.  W.  738,  121  A.  S.  R.  76  Ga.  322,  2  A.  S.  R.  44;  Hart  v. 
463.  Life,  etc.,  Ass'n,  86   Kan.   318,  120 

13.  Cathcart   v.   Robinson,    6    Pet.  Pac.    363,    Ann.    Cas.    1913C    672; 

264,  8  U.  S.  (L.  ed.)  120;  Hatch  v.  Schmidtz  v.  Lonisville,  etc.,  R.  Co., 
Kizer,  140  111.  583,  30  N.  E.  605,  38  loi  Ky.  441,  41  S.  W.  1015,  38  L.R.A. 
^.•,.^"  ,?•  ^'  BowmM  V.  Irons,  2  gog.  Old  Colony  R.  Corp.  v.  Evans, 
Bibb  (Ky  )  78,  4  Am.  Dec.  686;  Rust  g  (j„y  (jfass.)  25,  66  Am.  Dec.  394; 

o«^*!?/*^  ^^J^''^-..^^^^  ^-  ^-  Thompson  v.  Winter,  42  Minn.  121 

265,  41  Am.  Rep.  720;  Seymour  v.  43  n;  w.  796,  6  L.R.A.  -36;  ^,p!e- 
Dekn^.3Cow.  (N.Y)  440  15Am.  ^  ,  'jj  J  ^  ^  ^\ 
Dec.  270;  Data  v.  Phillips,  137  Pa.  «<  iv  •  u  o-n  «  cii  in  o  tir 
St.  203,  20  Atl.  426,  21  AS.  R.  864;  fPf^T^:  ^^^  J^"' ^^^'  F^  ^-  ^■ 
Bto^^n  V.  Pitcaim.  148  Pa.  St.  387,  ^^'  ^^  ^''^.  Cas^^652;   Seymour  v. 

24  Atl.  52,  33  A.  S.  R.  834;  Maguire  5*>*"2j>^  ^*"^-.  ^^-  ^'l  ^'  l^^""' 

V.  Heraty,  163  Pa.  St  381,  30  AtL  Jec.  270;  Davidson  v.  Little    22  Pa. 

151,  43  A.  S.  R.  800.  St.   245,  60  Am.  Dec.  81;   Tnpg  v. 

Note^:  128  A.  S.  R.  391.  410.  140  Kead,  5  Humph.  (Tenn.)  529,  42  Am. 

A.  S.  R.  58;  14  L.R.A.(N.S.)  317.  Dec.  447. 

14.  Catiicart   v.    Robinson,    5    Pet  Note:  14  L.R.A.(N.S.)  317. 
264,  8  U.  S.  (L.  ed.)  120;  Wood  v.  18.  See  supra,  par.  17. 
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or  which  violates  any  of  the  reeognized  roles  goveming  the  granting 
of  equitable  relief.^*  The  fairness  is  to  be  deteirminecl  as  of  the  time 
when  the  contract  is  mBde*"  rather  than  Hie  time  of  suit,  unless 
a  delay  has  occurred  caused  by  the  person  seeking  perf(»:mance.^ 
Tha:ef<»e  a  court  of  equity  will  not  refuse  to  aid  in  the  enforcement 
of  a  c<mtiract  morely  because  an  increase  in  value  has  taken  place 
ance  the  oontract  was  executed'  or  by  reason  of  its  subsequently 
having  become  a  hard  bargain  hj  the  f<»oe  of  changing  events.* 
21.  EquitaUeaeis  of  Decree. — ^As  already  seen  an  application  for 
specific  performance  is  an  appeal  to  the  sound  discretion  of  the  court,* 
and  one  of  the  principles  which  control  the  exercise  at  this  discre- 
tion is  that  specific  performance  of  a  contaract  Vrill  not  be  decreed 
where  its  enforoement  would  be  inequitable  under  the  particular 
facts  as  they  exist*  This  is  in  aoeordwoe  with  the  general  doctrine 
of  equity  that  ?rhen  a  party  comes  into  i^  court  of  Qhanoery-  seeking 
equity  he  must  have  clean  hands,  tjad  is  bound  to  do  justice,  and  not 
adk  the  court  to  become  the  instrument  of  iniquity.'     Therefoorei, 

19.  Starcfaer  v.  JMy,  O.  W.  Va.  C.  A.  321,  12  Ann.  Cu.  120;  New- 
373,  56  S.  £.  524,  123  A.  S.  R.  990,  man  v.  Preitas,  129  Cal.  283,  61  Pac. 
9  L.E.A.(N.S.)  913.  907, 50  L.R.A.  548 ;  Barbour  v.  Hiekey, 

20.  Franklin  Tel.  Co.  v.  Harrison,  2  D.  C.  207,  24  L.R.A.  763;  Mur- 
145  U.  8.  459, 12  S.  a.  900,  30  U.  8.  phy  v.  Hohne,  (Ma.)  74  So.  973, 
(L.  ed.)  776;  Andermn  ▼.  Anderwn,  L.R.A.iai7F  594;  Caaetereins  v.  Gas- 
251  lU.  415,  96  N.  E.  265,  Ann.  Caa.  Stevens,  227  lU.  547,  81  N.  £.  709, 
1912C  556;  Schmidtz  v.  Louisville,  118  A.  S.  B.  291;  Fowler  Utilities  Co. 
etc.,  B:  Co.,  101  Ky.  441,  41  S.  W.  v.  Gray,  168  Ind.  1,  79  N.  E.  897, 120 
1015,  38  L.B.A.  809;  Brewer  v.  Her-  A.  S.  B.  344,  7  L.R.A.(N.S.)  726; 
bert,  30  Md.  301,  96  Am.  Deo.  582.  Old  Colony  R.  Corp.  v.  Biran8,'6  Qiay 

1.  Anderson  v.   Anderson,  251  111.  (Mass.)  25,  66  Am.  Dee.  894;  Rust  v. 

415,  96  N.  E.  266,  Ann.  Cas.  1912C  Conrad,  47  Mich.  449,  11  N.  W.  265, 

556.  41  Am.  Rep.  720;  Johnson  v.  Hubbell, 

.    2.  Franklin    Tel.    Co.   v.   Harrison,  10  N.  J.  Eq.  382,  66  Am.  Deo.  773; 

145  U.  S.  459,  12  8.  Ot  900,  36  V.  Columbia  CoUego  v.  Thacher,  87  N. 

S.  (L.  ed.)  776.  T.  311,  41  Am.  Rep.  366;  Phalen  v. 

8.  Schmidtz   ▼.   Loniarfllo,   etc.,   B.  United  States  Trust  Co.,  186  N.  Y, 

Co.,  101  Ky.  441,  41  8.  W.  1015,  38  178,  78  N.  B.  943,  9  Ann.  Cas.  595, 

L.R.A.   809;   Prospect  Park,  etc.,  B.  7  L.B.A.(N.S.)  734;  Datz  v.  Phillips, 

Co.  V.  Coney  Island,  etc.,  B.  Co.,  144  137  Pa.  St  203,  20  Atl.  426,  21  A. 

N.  T.  152,  39  N.  E.  17,  26  L.R.A.  610.  8.  R.  864;  Friend  v.  Lamb,  152  Pa.  8tl 

As  to  the  effect  of  ehanRing  circum-  529,  25  Atl.  677,  34  A.  S.  R.  672  and 

stances  eenerally,  see  infra,  par.  22,  note;  Mapuire  v.  Hwaty,  163  Pa.  St 

66.  381,  30  Atl.  151,  48  A.  S.  R.  800; 

4.  See  strpra,  par.  16.  Lonf?   v.    Dooley,  4   Hayw.    (Tenn.) 

6.  Mechanics  Bank  v.  Lvnn,  1  Pet.  128,  9  Am.  Dec.  754;  Bryan  v.  Loflftns, 

376,  7  U.  S.    (L.  ed.)   185;  King  v.  1  Rob.  (Va.)  12,  39  Am.  Dec  242. 
Hamilton,  4  Pet.  311,  7  U.  8.  (L.  ed.)       6.  King  v.  Hamilton,  4  Pet.  311,  7 

869;  Very  v.  Levy,  13  How.  345,  14  U.  8.   (L.  ed.)   869;  Pope  Mfg.  Co. 

U.  8.  (L.  ed.)  173;  Union  Pac.  R.  Co.  v.  Gormully,  144  U.  8.  224,  12  S.  Ct 

▼.  Chicago,  etc.,  R.  Co.,  163  U.  S.  564,  632,  36  U.  S.   (L.  ed.)   414;  RndisiU 

16  8.  Ct  173,  41  U.  8.  (L.  ed.)  265;  v.  Whit«ier.  146  N.  C.  403,  59  8.  E. 

Marks  v.  Gates,  154  Fed.  481,  83  G  995,  15   L.R.A. (NJ3.)    81;   Trigg  v. 
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before  relief  will  be  granted  it  must  i^pear  that  good  oonsoienoe 
and  substantial  justice  require  it.^  Specnfio  perfonnanoe  will  not  be 
decreed  where  it  would  violate  the  spirit  of  the  contract)^  or  defeat 
the  object  for  which  tiie  contract  was  made,'  or  would  operate  unjust- 
ly,^** eith»  towards  those  against  whom  the  the  prayer  is  made,**  or  as 
regards  third  persons  who  have  not  been  made  parties.**  For  example, 
because  it  would  be  inequitable  to  do  so,  specific  performance  will  not 
be  decreed  of  an  agreement  to  pay  a  certain  fund  to  one  creditor 
in  preference  to  others,  where  the  creditor  claiming  the  fund  has  no 
superior  right  to  it  over  the  other  creditors,  except  such  promise  by 
the  debtor.**  But  the  equitable  consideraticHis  which  will  justify 
a  court  in  refusing  to  compel  ^edfic  performance  of  a  valid  ccmtract 
must  have  some  reference  to,  or  some  cminection  with,  the  contract 
itself  or  the  duties  of  the  parties  in  relation  to  it.*^ 

22.  Hardship. — ^Although  courts  of  equity  may  decline  to  enforce 
those  contracts  which  are  inequitable  or  unfair,*'  it  is  not  their  prov- 
ince to  undo  a  bargain  merely  because  it  is  hard.**  The  courts  ara 
not  concerned  with  the  question  of  the  wisdom  of  bargains  of  persons 
competent  to  deal  with  their  own  affairs,*'  a^d  hardship  mil  not 
ordinarily  prevent  specific  performance  of  a  contract  which  was 
fairly  and  justly  made,  when  it  results  from  mispalculation  or  firom 
contingencies  which  might  have  been  foreseen,  and  for  which  the 
complainant  is  not  at  fault**  For  example,  the  mere  fact  that  a  con- 
tract having  a  number  of  years  to  run  may  turn  out  a  losdng  invest- 
ment affords  no  reason  for  refusing  specifically  to  enforce  it.**.   And 

Bead,  6  Humph.  (Tenn.)  629,  42  Am.  286,  20  L.II.A.  456;  Phalen  v.  United 

Dec.  447;  Bryan  v.  Loiftus,  1  Rob.  States  Trust  Co.,  186  N.  Y.  178,  78 

(Vs.)  12,  39  Am.  Dee.  242.  N.  £.  943,  9  Ann.  Cas.  595,  7  L.B.A. 

Note:  6  L.BA.(N.S.)  1119.  (N.S.)  734. 

7.  King  v.  Hamilton,  4  Pet  311,  7  11.  Bryan  v.  LofiEtns,  1  Bob.  (Va.) 
U.  S.  (L.  ed.)  869;  Marks  v.  Oates,  12,  39  Am.  Dee.  242. 

154  Fed.  481,  83  C.  C.  A.  321,  12  12.  Walsh  v.  Preeton,  109  U.  S.  297, 
Ann.  Cas.  120;  Anderson  v.  Anderson,  3  S.  Ct.  169,  27  U.  S.  {h,  ed.)  940. 
75  Kan.  117,  88  Pac.  743,  9  L.BJL  13.  Boom;^:  v.  Cunningham,  22  DL 
(N.S.)  229;  North  American  Ins.  Co.  320,  74  Am.  Dec.  166. 
V.  Schall,  96  Md.  225,  53  Atl.  925,  61  14.  Thompson  v.  Winter,  42  Minn. 
L.R.A.  300.  121,  43  N.  W.  796,  6  L.B.A.  236. 

8.  Gottheie  ▼.  Strandian,  138  N.  Y.       16.  See  supra,  par.  20. 

346,  34  N.  E.  286,  20  L.R.A.  456.  16.  Rutland  Marble  Co.  v.  Bipley, 

9.  Phalen  v.  United  States  Trust  10  WaH.  339,  19  U.  S.  (L.  ed.)  955. 
Co.,  186  N.  Y.  178,  78  N.  E.  943,  9  17.  South,  etc.,  Alabama  R.  Co.  v. 
Ann.  Cas.  595,  7  L.R.A.(N.S.)  734;  Highland  Ave.,  etc.,  B.  Co.,  98  Ala. 
Rudisill  V.  Whitener,  146  N.  C.  403,  59  400,  13  So.  682,  39  A.  S.  R.  74. 

S.  E.  995,  15  L.R.A.(N.S.)  8L  18.  Southern   B.   Co.  ▼.   Franklin, 

10.  Hudson  v.  Layton,  5  Har.  etc.,  B.  Co.,  96  Va.  693,  32  S.  E.  485, 
(Del.)  74,  48  Am.  Dec.  167;  Abbott  44  L.B.A.  297. 

V.  Moldestad,  74  Minn.  293,  77  N.  W.  19.  Schmidtz  v.  Louisville,  etc,  B. 
227,  73  A.  S.  B.  238;  Gotthelf  v.  Co.,  101  Ky.  441,  41  S.  W.  1015,  38 
Stranahan,  138  N.  Y.  345,  34  N.  E.  L.BA.  809. 
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the  allegation  that  the  defendant  made  a  bad  trade  does  not  exempt 
him  from  specific  pprfonnance  in  the  absence  of  charges  of  fraud  or 
mistake.*'  Nevertheless  hardship  is  one  of  the  elements  taken  into 
consideration  in  deciding  whether  a  contract  will  be  enforced  by  a 
chancery  decree/  and  the  rule  has  been  laid  down  that  equity  will 
not  decree  a  specific  performance  of  a  contract  obtained  under  cir- 
cumstances of  hardship '  or  where  the  contract  itself  is  hard  '  and 
destitute  of  all  equity.*  Accordingly  a  com:t  of  chancery  will  refuse 
to  order  specific  performance  of  a  contract  which  would  result  in 
unnecessary  hardship  to  either  of  the  parties  to  it,'  or  which  would 
operate  harshly  on  innocent  third  persons.*  This  is  especially  true 
if  the  advantage  to  the  plaintiff  would  be  but  slight.  In  other  words, 
the  benefite  to  the  plaintiff  from  the  specific  performance  should  sub- 
tantially  correspond  with  the  burdens  imposed  on  the  defendant  by 
the  decree  compelling  the  performance.'  The  fact  that  a  contract 
may  be  enforced  without  hardship  to  either  party  is  one  which  may 
properly  be  considered  by  the  court  in  deciding  to  grant  specific 
performance,^  and  that  a  contract  is  free  from  hardship  may  be  shown 
from  the  fact  that  it  has  been  complied  with  for  a  considerable  num- 
ber of  years.'  The  hardship  of  a  contract,  like  all  its  other  qualities, 
must  be  judged  of  at  the  time  it  was  entered  into,  not  by  subsequent 
events,**  and  the  fact  that  a  contract  fair  when  made  has  become  a 
hard  one  by  the  force  of  changing  circumstances  or  subsequent  events 
will  not  necessarily  prevent  its  specific  performance.**  The  question 
of  hardship  is  one  which  closely  affects  other  mattiers  which  are  neces- 

20.  Rodman  v.  Robinson,  134  N.  C.  York,  etc.,  R.  Co.,  123  N.  T,  316,  25 
503,  47  S.  E.  19,  101  A.  S.  R.  877,  N.  E.  499,  11  L.R.A.  116;  Data  v. 
65  L.R.A.  682.  PhUlips,  137  Pa.  St.  203,  21  A.  S.  R. 

Note:  128  A.  S.  R.  393.  864;  Twining  v.  Morrice,  2  Bro.  C.  C. 

1.  Swint  V.  Carr,  76  Ga.  322,  2  A.  326,  6  Eng.  Rol.  Cas.  698. 

S.  E.  44;  Seymour  v.  Delancy,  3  Cow.  6.  Owena  v.  MoNally,  113  Cal.  444, 

(N.  Y.)  445,  15  Am.  Dee.  270.  45  Pac.  710,  33  L.R.A.  369. 

Note:  12  L.B.A.  239.  7.  Note:  128  A.  S.  R.  400. 

2.  Edwards  v.  Handley,  Hard.  8.  Fledge  v.  Covington,  etc.,  R.  Co;, 
(Ky.)  602,  3  Am.  Dee.  745.  etc.,  Bridge  Co.,  122  Ky.  348,  91  S. 

Note:  6  Eng.  Rul.  Cas.  813.  W.  738,  121  A.  S.  R.  463. 

3.  Marks  v.  Gates,  154  Fed.  481,  83  9.  Pledge  v.  Covington,  etc.,  R.  Co., 
C.  C.  A.  321,  12  Ann.  Cas.  120;  Swint  etc..  Bridge  Co.,  122  Ky.  348,  91  S. 
V.  Carr,  76  Qa.  322,  2  A.  S.  R.  44.  W.  738,  121  A.  8.  B,  463. 

4.  Marks  v.  Gates,  154  Fed.  481,  83  10.  Anderson  v.  Anderson,  251  III. 
C.  C.  A.  321,  12  Ann.  Cas.  120.  415,  96  N.  E.  265,  Ann.  Cas.  1912C 

6.  Willard  v.  Tayloe,  8  Wall.  557,  556;  Brewer  v.  Herbert,  30  Md.  301, 
19  U.  S.  (L.  ed.)  501;  Marks  v.  Gates,  96  Am.  Dec.  582.  As  to  the  general 
154  Fed.  481,  83  C.  C.  A.  321, 12  Ann.  effect  of  the  alteration  of  circum- 
Cas.  120;  Owens  v.  McNally,  113  Cal.  stances  after  the  execution  of  a  con- 
444,  45  Pae.  710,  33  L.R.A.  369;  tract,  see  infra,  par,  56. 
Schmidtz  v.  Louisville,  etc.,  R.  Co.,  11.  Prospect  Park,  etc.,  R.  Co.  v. 
101  Kv.  441,  41  S.  W.  1015,  38  L.R.A.  Coney  Island,  etc,  R.  Co.,  144  N.  Y. 
809;  Bradford,  etc.,  R.  Co.  v.  New  152,  39  N.  E.  17,  26  L.B.A.  610. 
E.  C.  L.  Vol.  XXV.— 15.        225 


Digitized  by 


Google 


§  23  SPECIFIC  PERFORMANCE  26  B.  C.  L. 

sarily  considered  in  determining  whether  specific  performance  will  be 
decreed.  Thus  the  inadequacy  of  consideration  may  be  so  great  that 
the  court  may  refuse  to  enforce  specifically  a  contract  on  the  ground 
of  hardship  and  unfairness.^*  But  the  fact  that  land  contracted  to 
be  sold  for  a  fair  price  has  since  become  more  valuable  is  not  such 
a  circumstance  of  hardship  as  will  prevent  a  decree  for  the  specific 
performance  of  the  contract.^* 

23.  Necessity  for  Supervision  by  Court. — ^As  a  general  rule  ooorto 
of  equity  will  decline  to  enforce  a  contract  whose  provisions  are 
multifarious,  and  whose  obligations  are  continuing,  so  that  a  final 
decree  cannot  be  made,  which  will  end  the  matter,  but  will  require 
constant  supervision  and  supplemental  proceedings  to  enforce  the 
performance  of  constantly  recurring  duties.**  Each  case,  however, 
depends  largely  on  its  own  circumstances,*'  and  the  fact  that  enforce- 
ment  of  a  contract  may  require  a  multiplicity  of  orders  by  the  court 
in  its  endeavor  to  superintend  the  business  to  which  it  relates  does 
not  deprive  the  court  of  jurisdiction,  but  justifies  its  refusal,  in  its 
sound  discretion,  to  exercise  it.**  The  mere  fact  that  a  contract  cov- 
ers a  period  of  years  and  involves  continuing  contributions  of  money 
and  property  and  the  exercise  of  skill  and  judgment  does  not  neces- 
sarily prevent  its  specific  performance  in  equity.  For  example,  it 
has  been  held  that  specific  performance  will  not  be  denied  of  a  con- 
tract between  a  railroad  company  and  a  telegraph  company  for  the 
maintenance,  at  joint  expense,  of  a  telegraph  line  along  the  railroad 
right  of  way,  although  it  calls  for  continuing  contributions  of  money 
and  property  and  exercise  of  judgment  and  skill,  where  the  only 
performance  sought  is  to  require  the  railroad  company  not  to  compel 
the  telegraph  company  to  remove  the  lilies  from  the  right  of  way 
and  dismantie  its  offices  along  the  line  of  the  railroad.**  So  it  has 
been  held  that  specific  performance  will  be  enforced  of  a  covenant 
in  a  lease  that  during  the  term  the  lessor  will  reasonably  light  and 

12.  Seymour  v.  Delancy,  3  Cow.  (N.  Cooper  Co.,  157  N.  T.  60,  51  N.  E. 
T.)  445,  15  Am.  Dec.  270.  As  to  408,  68  A.  S.  R.  749,  43  L.R.A.  854; 
inadequacy  of  consideration,  see  su-  Lone  Star  Salt  Co.  t.  Texas  Short 
pra,  par.  10.  As  to  unfairness,  see  Line  B.  Co.,  99  Tex.  434,  90  S.  W. 
supra,  par.  20.  863,   3   L.R.A.(N.S.)    828   and  note; 

13.  Young  V.  Wright,  4  Wis.  144,  Servais  v.  Edwards,  2  Dr.  &  War.  80, 
65  Am.  Dec.  303.  6  Eng.  Rul.  Cas!  647. 

14.  Javierre  v.  Central  Altagracia,  Note:  68  A.  S.  R.  753,  754. 

217  U.  S.  602,  30  S.  Ct.  598,  54  0.  16.  Western  Union  Tel.  Co.  v.  Penn- 

S.  (L.  ed.)  859;  Western  Union  Tele-  sylvania  Co.,  129  Fed.  849,  64  C.  C. 

graph   Co.  v.  Pennsylvania  Co.,  129  A.  285,  68  L.R.A.  968. 

Fed.  849,  64  C.  C.  A.  285,  68  L.R.A.  16.  Standard  Fashion  Co.  v.  Siegel- 

968;    Stanton  v.   Singleton,  126   Cal.  Cooper  Co.,  157  N.  T.  60,  51  N.  E. 

657,    59    Pac.    146,    47    L.R.A.    334;  408,  68  A.  8.  B.  749,  43  L.R.A.  854. 

Bomer  v.  Canaday,  79  Miss.  222,  30  17.  Western  Union  Tel.  Co.  v.  Penn- 

8o.  638,  89  A.  S.  R.  593,  55  L.R.A.  sylvania  B.  Co.,  129  Fed.  849,  64  C. 

328;  Standard  Fashion  Co.  v.  Seigel-  C.  A.  285,  68  L.R.A.  968. 
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Leat  the  demised  premises,  and  the  fact  that  Uie  court  may  be 
caHfd  upon  to  form  a  scheme  for  heating  and  lighting,  and  to  provide 
the  proper  apparatus,  does  not  justify  it  in  declining  jurisdiction.** 
But  it  has  been  decided  that  equity  will  not  enforce  performance  of 
a  contract  to  let  a  certain  amount  of  floor  space  in  a  building  to  be 
constructed,  which  would  require  supervision  of  the  method  of  con- 
struction to  produce  the  requisite  space."  Difficulties  in  regard  to 
supervision  will  not  be  allowed  to  deter  a  court  of  equity  from  grant- 
ing specific  performance  of  a  contract  where  public  interest  seems 
to  require  it.** 

24.  Nonenforceability  of  Decree  Generally. — A  court  of  equity 
will  not  decree  the  specific  performance  of  an  executory  contract  when 
there  is  no  method  available  by  which  its  decree  can  be  enforced.* 
No  matter  how  inadequate  may  be  the  remedy  at  law,  if  the  contract 
is  of  such  a  nature  that  obedience  to  the  decree  could  not  be  compelled 
by  the  ordinary  processes  of  the  court,  chancery  will  decline  to  inter- 
fere.* It  should  not  be  forgotten,  however,  that  in  the  increasing  com- 
plexities of  modem  business  relations,  equitable  remedies  have  neces- 
sarily and  steadily  been  expanded,  and  no  inflexible  rule  has  been 
permitted  to  circumscribe  them.' 

25.  Contract  Performable  at  Option  of  One  Party. — A  court  of 
equity  will  not  decree  that  one  party  shall  specifically  perform  a 
contract  which  the  other  party  at  his  option  may  refuse  to  carry  out.* 
This  does  not  depend  on  any  illegality,  inequality  or  unfairness,  but 
on  the  impropriety  of  imposing  on  the  court  the  labor  of  an  investiga- 
tion of  disputes  when  the  circumstances  are  such  as  to  preclude  any 
judgment  that  may  be  rendered  from  being  final.'  For  this  reason 
an  agreement  to  convey  land  at  a  specified  price  will  not  be  enforced 
which  provides  that  the  vendees  should  prospect  the  land  for  coal, 
and  that  if  they  did  not  find  enough  coal  to  warrant  the  organization 
of  a  corporation  to  export  it,  they  could  abandon  the  contract  on 
notice  in  writing.'  Again,  the  reservati<m  of  the  power  of  revocation 
in  a  lease  may  for  the  same  reason  have  the  effect  of  preventing  the 

18.  Jones  v.  Parker,  163  Mass.  564,  «te.,  R.  Co.,  163  U.  S.  564,  16  6.  Ct 
40  N.  E.  1044,  47  A.  S.  R.  485.  1173,  41  U.  S.  (L.  cd.)  265. 

19.  Broraberg  v.  Eugenotta  Oonstr.  4.  Southern  Express  Co.  v.  Weston 
Co.,  158  Ala.  323,  48  So.  60, 19  L.R.A.  North  Carolina  R.  Co.,  99  U.  S.  191, 
(N.S.)  1175.  25  U.   S.    (L.  ed.)    319;   Sturgis   v. 

20.  Note:  3  L.R_A..(N.S.)  828.  Galindp,  59  Cal.  28,  43  Am;  Rep.  239; 

1.  Leonard  v.  Plum  Bayou  Levee  Rust  v.  Conrad,  47  Mich.  449,  11  N. 
Dist.,  79  Ark.  42,  94  S.  W.  922,  9  W.  265,  41  Am.  Rep.  720;  Kolachny 
Ann.  Cas.  159;  Sellers  v.  Greer,  172  v.  Galbreath,  26  Okla.  772,  110  Pac 
111.  549,  50  N.  E.  246,  40  L.R.A.  589.  902,  38  L.R.A.  (N.S.)    451  and  note. 

2.  Leonard  v.  Plum  Bayou   Levee  6.  Rust  v.  Conrad,  47  Mich.  449,  11 
Dist.,  79  Ark.  42,  94  S.  W.  922,  9  N.  W.  265,  41  Am.  Rep.  720. 
Ann.  Cas.  159.  6.  Sturgis  v.  Galindo,  59  Cal.  28, 

8.  Union  Pac.  R.  Co.  ▼.  Chicago,  43  Am.  Rep.  239. 
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parties  from  resorting  to  equity  for  specific  performance  of  tlie 
contract.' 

Absence  of  Adequate  Remedy  at  Lmo 

26.  In  GeneraL — The  fundamental  principle  that  the  want  of  an 
adequate  remedy  at  law  is  essential  to  relief  in  equity'  is,  gener- 
ally speaking,  applicable  to  suits  in  equity  for  the  specific  perform- 
ance of  contracts,'  though  where  land  is  the  subject  matter  of  the 
agreement  there  are  numerous  decisions  to  the  effect  that  the  juris- 
diction of  equity  does  not  depend  on  the  inadequacy  of  a  legail  remedy 
in  the  particular  case.*'    The  mere  existence  of  a  remedy  at  law  will 

7.  Watford  OU,  etc.,  Co.  v.  Ship-  Rep.  97;  Somerly  v.  Bunten,  118  Mass. 
man,  233  III.  9,  84  N.  E.  53,  122  A.  279,  19  Am.  Rep.  459;  Gloucester 
S.  R.  144;  Kolachny  v.  Oalbreath,  26  Isinglass,  ete.,  Co.  v.  Russia  Cement 
Okla.  772,  110  Pae.  902,  38  L.R.A.  Co.,  154  Mass.  92,  27  N.  £.  1005,  26 
(N.S.)  451  and  note.  A.  S.  B.  214,  12  LJI.A.  563;  Cbilds 

8.  See  EguiTT,  vol.  10,  p.  271  et  seq.  v.  Boston,  etc.,  R.  Co.,  213  Mass.  91, 

9.  Mechanics'  Bank  v.  Seton,  1  Pet.  99  N.  E.  957,  48  L.B.A.(N.S.)  378; 
299,  7  U.  S.  (L.  ed.)  152;  Rutland  Johnson  v.  Skillman,  29  Minn.  95,  12 
Marble  Co.  v.  Ripley,  10  Wall.  339,  N.  W.  149,  43  Am.  Rep.  192;  Oorder 
19  TJ.  8.  (L.  ed.)  955;  Ruokmaa  v.  v.  Pankonin,  83  Neb.  204,  119  N.  W. 
Cory,  129  U.  S.  387,  9  S.  Ct.  316,  32  449,  131  A.  S.  R.  629;  Echstein  v. 
U.  S.  (L.  ed.)  728;  Castle  Creek  Water  Downing,  64  N.  H.  248,  9  Atl.  626, 
Co.  V.  Aspen,  146  Fed.  8,  76  C.  C.  A.  10  A.  S.  R.  404;  Seymour  v.  Delancy, 
516,  8  Ann.  Cas.  660;  Brown  v.  E.  3  Cow.  (N.  T.)  445, 15  Am.  Dec.  270; 
Van  Winkle  Gin,  etc.,  Works,  141  Ala.  Bomeisler  v.  Forster,  154  N.  Y.  229, 
580,  39  So.  243,  6  L.R.A.(N.S.)  585;  48  N.  E.  534,  39  L.R.A.  240;  Winne  v. 
Lewman  v.  Ogden,  143  Ala.  351,  42  Winne,  166  N.  T.  263,  59  N.  E.  832, 
So.  102,  5  Ann.  Cas.  265;  Jones  v.  82  A.  S.  R.  647;  Hawkins  v.  Doe, 
Gainer,  157  Ala.  218,  47  So.  142,  131  60  Ore.  437,  119  Pac.  754,  Ann.  Cas. 
A.  8.  B.  52;  Leonard  v.  Plum  Bayon  1914A  765;  Goodwin  Gas  Stove,  etc, 
Levee  Dist.,  79  Ark.  42,  94  S.  W.  922,  Oo.'s  Appeal,  117  Pa.  St.  514,  12  AtL 
9  Ann.  Cas.  159;  Owens  v.  McNaUy,  736,  2  A.  S.  R.  696:  Cornwall,  etc, 
113  Cal.  444,  45  Pac.  710,  33  L.R.A.  r.  Co.'s  Appeal,  125  Pa.  St.  232,  17 
369;  Doggett  v  Hart,  5  Ma.  215,  58  ^a,  427  n  a.  S.  B.  884;  Safe  De- 
Am.  Dec.  464;  T^lor  V.  Florida  East  poeit,  etc,  Co.  v.  Diamond  Coal,  etc., 
Coast  B.  Co.,  54  Fla.  635,  45  80.  574,  q^  234  Pa.  St  100,  83  Atl.  54,  L.R.A. 
W  ^Ji  f^l^'  Itr^^^iii'f-  *^^  1917A  596;  Lining  v.  Gedd«^  1  Mc- 
i?-.  ^n"^;^^-^Lfi^'A  ^n*"Pofifl^-  Cord  Eq.  8.  C.)  304,  16  A^.  Dec. 
MitcheU,17Ga.558,63ian.Dec258;  ^  ^^^  Randdph,  6  Leigh 
Andrews  v.  Sullivan,  2  Oilman  (111.)  ,„' .  ,7^  „„  .  J:  *^  L.^  la 
327,  43  Am.  Dec.  58;  Fowler  Utilities  (^«)  ^^^>  29  A™.  Dec  208;  Bum- 
Co.'v.  Gray,  168  Ind.'  1,  79  N.  E.  897,  f^f^L,  ^-  ^^\  f  W  Va^l94, 
120  A.  S.  R.  344,  7  L.R.A.(N.S.)  726;  \f  °-  ^-  »/»  12  LB.A  776;  B^  v. 
Litz  v.,Goosling,  93  Ky.  186, 19  S.  W.  !!<=Shane,  48  W  Va^l26,  35  S.  E  848, 
527,  21  L.R.A.  127;  Jones  v.  Boston  49  L.B.A.  527;  Bedford  v.  British  Mu- 
Mill  Corp.,  4  Pick.  (Mass.)  507.  16  seum,  2  Myl.  &  K.  522,  6  Eng.  BuL 
Am.  Dec.  358;  Clark  v.  Flint,  22  Pick.  Cas.  702. 

(Mass.)   231,  33  Am.  Dec  733;  Old       Notes:  8  L.B.A.  625;  10  Ann.  Caa. 
Colony   R.   Corp.  v.   Evans.   6  Gray  230 ;  6  British  Rul.  Cas.  912. 
(Mass.)  25,  66  Am.  Dec.  394;  Jones      10.  See  infra,  pax.  72. 
V.  Newhall,  115  Mass.  244,  15  Am. 
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not  defeat  the  jurisdiction  of  equity  unless  such  remedy  is  plain, 
adequate  and  efficient,  and  not  circuitous  or  doubtful.**  It  may  here 
be  noted  that  specific  performance  may  be  denied  because  the  plain- 
tiff has  an  adequate  remedy  reserved  in  the  provisions  of  the  con- 
tract itself,"  as  where  by  the  terms  of  the  agreement  in  the  event 
of  default  by  the  defendant  the  complainant  has  an  unqualified 
right  to  terminate  the  contract.** 

27.  Absence  of  Right  to  Sue  at  Law. — The  remedy  at  law  is 
clearly  inadequate  when  on  account  of  the  statute  of  frauds,**  or 
for  any  other  reason,  no  action  at  law  will  he  on  the  contract  in  ques- 
tion. But  in  such  cases  the  agreement  must  be  one  enforceable  in 
eqvtity.*'  The  absence  of  any  right  to  sue  at  law  is  the  essential 
fact  in  such  cases  which  confers  jurisdiction  on  chancery.  Hence  if 
a  remedy  at  law  once  existed  and  it  has  been  lost  without  the  fault 
or  laches  of  the  party  seeking  relief  specific  performance  may  be 
decreed  in  equity.** 

28.  Damages  as  an  Adequate  Remedy. — ^The  right  to  specific 
performance  is  essentially  an  exceptional  one,  and  a  decree  for  such 
reUef  is  given  instead  of  damages  only  when  by  this  means  a  court 
can  do  more  perfect  and  complete  justice.*'  Ordinarily  to  entitle 
one  to  specific  performance  of  a  contract,  he  must  show  that  a  recov- 
ery of  damages  for  its  breach  will  not  be  an  adequate  remedy.**  If 
the  breach  of  an  agreement  can  be  compensated  for  in  damages  spe- 
ll. Tayloe  t.  Merchants'  F.  Ins.  Co.,      12.  Rutland  Marble  Co.  v.  Ripley, 

9  How.  390,  13  U.  8.  (L.  ed.)   187;  10  WaU.  339,  19  U.  S.  (L.  ed.)  956. 

May  V.  Le  Claire,  11  Wall.  217,  20  U.  IS.  Mobile  Electric  Lighting  Co.  v. 

S.  (L.  ed:)  50;  Sonthem  Express  Co.  Mobile,   etc.,   R.    Co.,   109   Ala.   190, 

V.  Western  North  Carolina  R.  Co.,  99  19  So.  721,  55  A.  S.  R.  927. 

U.  S.  191,  25  U.  S.  (L.  ed.)  319;  Castle  14.  Green  v.  Drummond,  31  Md.  71, 

Creek  Water  Co.  v.  Aspen,  146  Fed.  1  Am.  Rep.  14;  Henrikson  v.  Henrik- 

8,  76  C.  C.  A.  616,  8  Ann.  Cas.  660;  son,  143  Wis.  314,  127  N.  W.  962,  33 

South,  etc.,  Alabama  R.  Co.  v.  High-  L.R.A.(N.S.)  634. 

land  Ave.,  etc.,  R.  Co.,  98  Ala.  400,  15.  "winne  v.  Winne,  166  N.  T.  263, 

^  tJ^h^K/"-  ^o?-  r*\  ^'"S  ^-  59  N.  E.  832,  82  A.  S.  R.  647. 
HulbCTt,  102  Mass.  24    3  Am.  Rep.       jg.  Rogers  v.  Saunders,  16  Me.  92, 
418;  Jona  v.  NewhaU  115  Mass.  244,  33  ^^  %^^    535    ^^  ^    Smith,  1 

^T^j    ^^•J^-^v!*!^"!??'^  w  Ohio  124,  13  Am.  Dec.  599. 

10S^TA'tT5hri2'S.n%l:  ,,'l  «,-*  -  2— ^'i^  M^J-  ^^' 

88;  Livesley  v.  Johnston,  45  Ore.  30,  ^^\^\?^\%^-^^'  ^^' 

76  Pac.  946,  106  A.   S.  R.  647,  66  ^ote:  1^  A.  S.  R.  56. 

LJI.A.  783;   Bumgardner  v.  I^eavitt,  ,  ^^  *<>  the  awardmg  m  equity  of 

35  W.  Va.  194, 13  S.  E.  67, 12  LR.A.  oxmages  in  lieu  of  speaflc  perfonn- 

776;    Henrikson    v.    Henrikson.    143  ance,  see  infra,  par.  173. 

Wis.  314,  127  N.  W.  962,  33  L.R.A.  18-  Herzog  v.  Atchison,  etc,  R.  Co., 

(N.S.)  534.  153  Cal.  496,  95  Pac.  898,  17  L.R.A. 

Note:  12  L.R.A.  240.  (N.  S.)  428;  Gray  v.  Hawkins,  8  Ohio 

And  see  Eqottt,  vol.  10,  p.  275  et  St.  449,  72  Am.  Dee.  600. 

seq.  Note:  140  A.  S.  R.  66. 
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cific  performance  will  be  denied/'  but  if  damages  would  not  constitute 
adequate  compensation  specific  performance  may  be  had.*"  The 
fact  that  the  bringing  of  actions  at  law  for  damages  will  necessarily 
involve  the  instituting  of  a  multiplicity  of  suits  may  be  enou^  to 
induce  chancery  to  take  jurisdiction.*  That  one  party  to  a  contract 
is  entitled  to  have  a  specific  performance  of  such  contract  decreed 
by  a  court  of  equity  does  not  entitle  the  adverse  party  to  a  decree 
of  specific  performance  in  his  favor  if  a  breach  of  the  contract  may 
be  adequately  compensated,  so  far  as  he  is  concerned,  by  the  payment 
of  a  sum  of  money.* 

29.  Provisions  as  to  Penalties  or  Liquidated  Damages. — ^It  has 
sometimes  been  stated  that  in  the  case  of  a  penalty  equity  will  decree 
specific  performance,*  and  will  refuse  such  relief  in  the  case  of  liq- 
uidated damages.*  The  better  rule  appears  to  be  that  equity. may 
decree  a  specific  performance  of  a  contract  providing  for  a  certain 
act  to  be  done  with  a  sum  annexed,  whether  by  way  of  penalty  or 
damages,  to  secure  the  performance  of  the  contract;  but  where  the 
contract  provides  for  the  performance  of  one  of  two  things  in  the 
alternative — ^that  is,  where  a  party  has  the  right  either  to  perform 
certain  acts  or  pay  a  sum  of  money  stipulated  in  lieu  thereof — ^then 
equity  will  not  decree  a  specific  performance  of  the  first  alternative.' 
Thus,  for  example,  it  has  been  held  that  equitable  jurisdiction  to 
enforce  specific  performance  of  a  craitract  not  to  engage  in  a  certain 

19.  Memphis  v.  Brown,  20  Wall.  Ballance,  4  Scam.  (111.)  287,  39  Am. 
289,  22  U.  S.  (L.  ed.)  264;  Javierre  Dec.  409;  Wirmo  v.  Winne,  166  N.  T. 
V.  Central  Altagracia,  217  U.  S.  502,  263,  59  N.  E.  832,  82  A.  S.  R.  647; 
30  S.  Ct.  598,  54  U.  S.  (L.  ed.)  859;  Rerick  v.  Kern,  14  Serg.  &  R.  (Pa.) 
Lewman  v.  Ogden,  143  Ala.  351,  42  267,  16  Am.  Dec.  497;  Trigg  v.  Read, 
So.  102,  5  Ann.  Cas.  265  and  note;  5  Humph.  (Tenn.)  529,  42  Am.  Dec. 
Roquemore  v.  Mitchell,  167  Ala.  475,  447. 

52  So.  423, 140  A.  S.  R.  52;  Bntterick       Note:  136  A.  S.  R.  1040. 

Pub.   Co.  V.   Fisher,  203  Mass.   122,       1.  Franklin    Tel.    Co.   v.    Harrison, 

89  N.  E.  189,  133  A.  S.  R.  283;  Curtis  146  U.  S.  459,  12  S.  Ct.  900,  36  U.  S. 

V.  Blair,  26  Miss.  309,  59  Am.  Dec.    (L.  ed.)   776;  Union  Pae.  R.  Co.  v. 

257;  Gray  v.  Hawkins,  8  Ohio  St.  449,  Chicago,  etc.,  R.  Co.,  163  U.  S.  564, 

72  Am.   Dee.  600;  MUler  v.  NeweU,   16  S.  Ct.  1173,  41  U.  S.  (L.  ed.)  265. 

20  S.  C.  123,  47  Am.  Rep.  833;  Lone  And  see  E<jniTT,  vol.  10,  p.  281  et  seq. 

Star  Salt  Co.  v.  Texas  Short  Line  R.      2.  Eckstein  v.  Downing,  64  N.  H. 

Co.,  99   Tex.  434,  90   S.  W.  863,   3  248,  9  Atl.  626,  10  A.  S.  R.  404. 

L.R.Av(N.S.)  828;  Morgan  v.  Bell,  3       3.  Buekhout  v.  Witwer,  157  Mich. 

Wash.   554,  28  Pac.  925,  16  L.R.A.   406,  122  N.  W.  184,  23  L.R.A.(N.S.) 

614  nnd  note;  Hissam  v.  Parish.  41   506. 

W.  Va.  686,  24  S.  E.  600,  56  A.  S.  R.      Note:  8  Ann.  Cas.  359. 

892;  Cud  v.  Rutter,  5  Viner  Abr.  538,       4.  Bodine  v.  Glading,  21  Pa.  St.  50, 

1  P.  Wms.  570,  6  Eng.  Rul.  Cas.  640.   59  Am.  Dec.  749. 

20.  O'Donnell  v.  Chamberlain,  36  Notes:  2  L.R.A. (N.S.)  210;  8  Ann. 
Colo.  395,  91  Pac.  39,  10  Ann.  Cas.   Cas.  359. 

931;  Clark  v.  Cagle,  141  Ga.  703,  82  5.  Davis  v.  Isenstein,  257  IlL  260, 
S.  E.  21,  L.B.A.1915A  317;  Frisby  v.  100  N.  E.  940,  45  L.R.A. (N.S.)  52, 
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business  will  not  be  ousted  by  the  fact  that  the  contract  fixes  a  sum 
as  liquidated  damages  in  case  of  breach.*  Whenever  it  appears  that 
the  intention  of  the  parties  was  that  the  contract  should  be  performed 
and  that  a  stipulation  for  liquidated  damages  or  a  penalty  was  in- 
serted merely  as  a  security  for  such  performance,  then  the  contract 
will  be  specifically  enforced,  notwithstanding  the  contract  is  alter- 
native in  form.'  On  the  other  hand  if  the  contract  is  in  the  alter- 
native, so  that  the  defendants  have  the  option  of  conveying  or  paying 
a  stipulated  sum  by  way  of  liquidated  damages,  then  it  is  improper 
for  a  court  of  equity  to  interfere.*  Accordingly  it  has  been  held  that 
specific  performance  will  not  be  enforced  of  a  contract  to  exchange 
real  estate,  which  provides  for  liquidated  damages  for  failure  to  per- 
form, upon  payment  of  which  the  contract  is  to  become  null  and 
void.' 

30.  Contracts  to  Borrow  Money  or  Give  Security. — ^As  a  general 
rule  specific  performance  will  not  be  enforced  of  an  executory  agree- 
ment either  to  borrow  or  lend  money.*"  Accordingly  it  has  been 
held  that  where  a  defendant  agreed  to  enter  into  partnership  with 
the  plaintiffs  on  a  future  day,  and  on  his  failing  to  do  so,  to  lend  them 
a  designated  sum  of  money  for  a  certain  period,  specific  performance 
of  the  agreement  would  not  be  directed.**  It  seems  that  in  England 
a  chancery  court  will  specifically  enforce  an  agreement  to  give  secur- 
ity for  a  present  loan  where  the  money  is  actually  advanced  before 
or  at  the  time  of  the  agreement.**  But  in  this  country  it  has  been 
held  that  specific  performance  will  not  be  decreed  of  a  contract  to 

.give  security  for  a  debt,  even  by  mortgage  on  real  estate,  where  the 
insolvency  of  the  debtor,  or  some  other  special  ground  for  equitable 
relief,  is  not  alleged,  since  breach  of  the  contract  will  give  an  immedi- 
ate right  of  action  and  the  measure  of  damages  will  be  the  amount 
of  the  debt,  so  that  the  remedy  at  law  is  complete.*' 

31.  Effect  <rf  Insolvency. — ^Wherethe  complainant's  remedy  at  law 
is  of  no  value  by  reason  of  the  insolvency  of  the  promisor,  equity 
for  this  reason  will  decree  specific  performance.**    Even  where  the 

6.  Harris  v.  Theus,  149  Ala.  133,  York,  etc.,  R.  Co.,  123  N.  T.  316,  25 
43  So.  131, 123  A.  S.  R.  17,  10  L.R.A.  N.  E.  499,  11  L.R.A.  116;  Rogers  v. 
(N.S.)  204  and  note.  Challis,  27  Beav.  175,  29  L.  J.  Ch.  240, 

7.  Koch  V.  Streuter,  218  111.  546,  75  6  Jur.  N.  S.  134,  18  Eng.  Rul.  Cas. 
N.  E.  1049,  2  L.R.A.(N.S.)  210  and  278. 

note;  Kettering  v.  Eastlack,  130  la.  Note:  6  Eng.  Rul.  Cas.  644. 

«8,  107  N.  W.  177,  8  Ann.  Cas.  357  11.  Sichel  v.   Mosenthal,  30  Beav. 

and  note.  371,  8  Jur.  (N.S.)  275,  18  Eng.  RuL 

8.  Kettcrin?   v.    Eastlack,    130    la.  Cas.  282  and  note. 

498,  107  N.  W.  177,  8  Ann.  Cas,  357.       12.  Note:  18  Eng.  Rul.  Cas.  288. 

9.  Davis  V.  Isenstein,  257  111.  260,  13.  Brown  v.  E.  Van  Winkle  Gin, 
100  N.  E.  940,  45  L.R.A.(N.S.)  52  etc.,  Works,  141  Ala.  580,  39  So.  243, 
endnote.  6  L.R.A. (N.S.)  585  and  note. 

10.  Bradford,  etc.,  R.  Co.  v.  New      14.  Shockley  v.  Davia,  17  Ga.  177, 
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defendant  has  a  considerable  amount  of  property  it  has  been  held  that 
specific  performance  may  be  decreed  if  his  solvency  is  problematical 
and  doubtful.**  There  are  decisions  to  the  effect  that  the  insolvency 
of  the  defendant  is  not  of  itself  sufficient  to  give  equity  jurisdiction 
to  enforce  specific  performance  of  a  contract  for  the  sale  of  chattels,** 
but  this  seems  to  be  due  to  the  influence  of  the  doctrine  formerly 
accepted  that  specific  performance  did  not  lie  in  regard  to  contracts 
as  to  personalty.*' 

32.  Absence  of  Adequate  Measure  of  Damages. — ^Although  a  suit 
at  law  may  be  brought  the  absence  of  any  convenient  measure  of 
damages  may  be  sufficient  to  make  such  remedy  inadequate  and  justi- 
fy the  resort  to  equity  to  obtain  a  decree  of  specific  performance.'* 
This  is  true  where  the  plaintiff  has  suffered  an  injury  which  is 
peculiar  in  its  nature  and  a  jury  cannot  estimate  with  any  degree  of 
certainty  the  damages  sustained.*'  For  example,  a  lease  of  a  rail- 
road has  been  enforced  because  it  would  have  been  impossible  to 
ascertain  the  amount  of  damage  that  the  complainant  would  sustain 
from  an  abandonment  of  the  road  during  the  remainder  of  the 
lease.-*  The  same  conclusion  has  been  reached  as  regards  an  agree- 
ment by  one  railroad  permitting  another  to  cross  its  tracks.* 

MtUtudity 

33.  In  General. — It  is  frequently  stated  as  a  general  principle  of 
equity  that  a  contract  will  not  be  specifically  enforced  unless  it  has 
such  mutuality  that  it  may  be  enforced  by  either  party,*  and  the  Ian-* 

63  Am.  Dec,  233;  Clark  v.  FUnt,  22  R.  155,  14  Ann.  Cas.  472,  16  L.B.A. 

Pick.   (Mass.)  231,  33  Am.  Dec.  733;  (N.S.)  307. 

Brett  V.  Wamick,  44  Ore.  511,  75  Pac.  20.  Southern    B.    Co.    v.    Franklin, 

1061,  102  A.  S.  R.  639.  etc.,  R.  Co.,  96  Va.  693,  32  S.  E.  485, 

Note:  5  Ann.  Cas.  273.  44  L.R.A.  297. 

15.  Hogg  V.  McGuflSn,  67  W.  Va.  1.  South,  etc.,  Alabama  R.  Co.  v. 
456,  68  S.  E.  41,  31  L.R.A.{N.S.)  491.  Highland  Ave.,  etc.,  E.  Co.,  98  Ala. 

16.  Livesley  v.  Johnston,  45  Ore.  30,  400, 13  So.  682,  39  L.R.A.  74. 

76  Pac.  13,  946,  106  A.  S.  R.  647,  65  2.  Dorsey   v.    Packwood,   12,  How. 

L.RA.  783.  126,  13  U.  8.  (L.  ed.)  921;  Ross  v. 

Notes:  128  A.  S.  R.  412;  5  Ann.  Parks,  93  Ala.  153,  8  So.  368,  30  A. 

Cas.  273.  S.  R.  47, 11  L.R.A.  148;  Wynn  v.  Gar- 

17.  As  to  this  doctrine,  see  infra,  land,  19  Ark.  23,  68  Am.  Dec.  190; 
par.  103.  Sturgis  v.  Galindo,  59  Cal.  28,  43  Am. 

18.  O'Donnell  v.  Chamberlin,  36  Rep.  239;  Patterson  v.  Bloomer,  35 
Colo.  395,  91  Pac.  39,  10  Ann.  Cas.  Conn.  57,  95  Am.  Dec.  218;  Welty  v. 
931  and  note;  McGowin  v.  Remington,  Jacobs,  171  Dl.  624,  49  N.  E.  723,  40 
12  Pa.  St.  56,  51  Am.  Dec.  584.  L.R.A.  98;  Ullsperger  v.  Meyer,  217 

Notes:  140  A.  S.  R.  56;  5  Ann.  Cas.  111.  262,  75  N.  E.  482,  3  Ann.  Cas. 

271.  1032,    2    L.R.A.(N.S.)    221;    Fowler 

19.  Taylor  v.  Florida  East  Coast  R.  Utilities  Co.  v.  Gray,  168  Ind.  1.  79 
Co.,  54  Pla.  635,  46  So.  574, 127  A.  S.  N.  E.  897,  120  A.  S.  B.  344,  7  L.B.A. 
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guage  adopted  by  numerous  courts  is  to  the  effect  that  equity  will 
grant  a  decree  of  specific  performauce  only  in  cases  where  there  is 
a  mutuality  of  obligation  •  and  of  remedy.*  In  accordance  with 
this  doctrine  of  mutUjality  it  is  held  that  when  a  contract  for  any 
reason  cannot  be  enforced  against  one  of  the  parties  such  party  will 
not  be  permitted  to  enforce  it  specifically  against  the  other  party, 
although  except  for  this  particular  rule  the  contract  would  otherwise 
have  been  enforceable.*  It  has  been  said  that  the  whole  contract 
must  be  enforceable  on  both  sid^,*  or  at  least  such  part  of  it  as  the 
court  can  ever  be  called  upon  to  enforce;  but  this  rule  seems  to  be 
subject  to  some  exceptions,  and  among  the  exceptions  are  the  cases 
of  contracts  where  the  consideration  is  entire,  but  the  performance 
separate.'  There  are  a  number  of  decisions  which  take  the  view 
that  the  principle  that  contracts  must  be  mutual  does  not  mean  that 
in  every  case  each  party  must  have  the  same  remedy  for  a  breach 

(N.S.)  726;  Hoiiser  t.  Hobart,  22  4.  United  States  v.  Noe,  23  How. 
Idaho  735,  127  Pac  735,  43  L.R.A.  312,  16  U.  S.  (L.  ed.)  462;  Iron  Age 
(N.S.)  410;  Moayon  v.  Moayon,  114  Pub.  Co.  v.  Western  Union  Tel.  Co., 
Ky.  855,  72  S.  W.  33,  102  A.  S.  R.  83  Ala.  498,  3  So.  449,  3  A.  S.  R.  758; 
303,  60  L.B.A.  415;  Rogers  v.  Saun-  Stanton  v.  Singleton,  126  Cal.  667,  59 
ders,  16  Me.  92,  33  Am.  Dec.  635;  Rid-  Pac.  146,  47  L.R.A.  334;  Smith  v. 
er  V.  Gray,  10  Md.  282,  69  Am.  Dec.  Smith,  36  Ga.  184,  91  Am.  Dec.  761; 
135;  Schwanebeek  v.  Smith,  77  Md.  Warren  v.  Costello,  109  Mo.  338, 19  S. 
314,  26  Atl.  409,  24  L.R.A.  168;  Kan-.W.  29,  32  A.  S.  R.  669;  Hawralty  v. 
sas,  etc.,  R.  Constr.  Co.  v.  Topeka,  etc.,  Warren,  18  N.  J.  Eq.  124,  90  Am. 
R.  Co.,  135Masa.  34,  46  Am.  Rep.  439;  Deo.  613;  Mutual  Life  Ins.  Co.  v. 
Buck  V.  Smith,  29  Mich.  166,  18  Am.  Stephens,  214  N.  Y.  488,  108  N.  E. 
Rep.  84;  Eckstein  t.  Downing,  64  N.  856,  L.R.A.1917C  809;  Corson  v.  Mul- 
H.  248,  9  Atl.  626,  10  A.  S.  R.  404;  vany,  49  Pa.  St.  88,  88  Am.  Dee.  485; 
Solomon  v.  Wilmington  Sewerage  Co.,  Hissam  v.  Parish,  24  W.  Va.  686,  24 
142  N.  C.  439,  55  S.  E.  300,  6  L.R.A.  S.  E.  600,  56  A.  S.  R.  892;  Bnmgard- 
(N.S.)  391  and  note;  Brown  v.  Farm-  ner  v.  Leavitt,  35  W.  Va,  194, 13  S.  E. 
ers',  etc.,  Nat.  Bank,  76  Ore.  113,  147  67,  12  L.R.A.  776;  Flight  v.  BoUand, 
Pac.  537,  Ann.  Cas.  1917B  1041;  4  Russ.  298,  6  Eng.  Rul.  Cas.  693. 
Bodine  v.  Glading,  21  Pa.  St.  50,  59  Notes:  14  A.  S.  R.  220;  27  A.  S.  R. 
Am.  Dec.  749;  De  Cordova  V.  Smith,  9  173;  24  L.R.A.  766;  31  A.  S.  B. 
Tex.  129,  58  Am.  Dec.  136;  Moore  v.    (N.  S.)  496. 

Randolph,  6  Leigh  (Va.)  175,  29  Am.  5.  Rutland  Marble  Co.  v.  Ripley,  10 
Dec.  208;  Flight  v.  Bolland,  4  Russ.  Wall.  339, 19  U.  S.  (L.  ed.)  955;  Kuhn 
298,  6  Eng.  Rul.  Cas,  693  and  note.       v.  Eppstein,  219  111.  154,  76  N.  E.  145, 

Notes:  50  L.R.A.  507;  6  L.R.A.  2  L.R.A.(N.S.)  884;  Benedict  v. 
(N.S.)  1116.  Lynch,  1  Johns.  Ch.  (N.  T.)  370,  7 

3.  United  States  v.  Noe,  23  How.  Ain.  Dec.  484;  Hissam  v.  Parish,  41 
312,  16  U.  S.  (L.  ed.)  462;  Iron  Age  W.  Va.  686,  24  S.  E.  600,  56  A.  S.  R. 
Pub.  Co.  V.  Western  Union  Tel.  Co.,  892. 

83  Ala.  498,  3  So.  449,  3  A.  S.  R.  758;      Note:  6  L.R.A. (N.S.)  391, 
Litz  V.  Goosling,  93  Ky.  185, 19  S.  W.       6.  Sterling  v.  Klepsattle,  24  Irid.  94, 
527,  21  L.E.A.  127;  Hissam  v.  Parish,  87  Am.  Dec.  319. 
41  W.  Va.  686,  24  S.  E.  600,  56  A.  S.      Note:  6  Eng.  Rul.  Cas.  660. 
B.  892.  7.  Sterling  v.  Klepsattle,  24  Ind.  94, 

Note:  31  L.B.A.(N.S.)  496.  87  Am.  Dec,  319. ' 
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by  the  other,  but  liiat  the  contract  is  enforceable  on  both  aides  in  some 
manner;  not  necessarily  enforceable  on  both  sides  by  specific  per- 
formance.* Many  contracts  afiFord  one  party  a  remedy  by  an  action 
for  the  recovery  of  money,  either  upon  a  specific  promise  to  pay  or 
in  an  action  for  damages,  while  the  other  party  may  be  entitied  to 
a  specific  performance.' 

34.  Time  When  Mutuality  Must  Exist. — ^The  rule  has  been  broadly 
laid  down  that  the  mutuality  of  a  contract  is  to  be  ascertained  as  of 
the  time  when  it  is  made.*"  But  while  this  is  true  to  the  extent  that 
if  when  the  contract  is  executed  it  is  mutual  it  is  immaterial  that 
subsequent  events  have  produced  want  of  mutuality,**  the  better 
opinion  is  that  it  is  not  essential  that  the  mutuality  of  remedy  shall 
exist  at  the  inception  of  the  contract,**  and  that  where  the  contract 
was  originally  lacking  in  mutuality  this  element  may  be  supplied 
by  voluntary  performance  on  the  part  of  the  party  seeking  specific 
performance.*'  Hence  the  fact  that  when  executed  the  contract  was 
unilateral  **  or  was  not  specifically  enforceable  by  both  parties  at  its 
inception  is  not  conclusive  of  the  right  of  one  of  them  subsequently 
to  have  specific  performance.*' 

35.  Disability  as  Affecting  Mutuality. — By  reason  of  the  doctrine 
of  mutuality  *•  an  executory  contract  containing  mutual  covenants 
which  is  not  enforceable  as  regards  one  of  the  parties  because  of 
infancy,  coverture,  or  other  disability  will  not  be  enforced  in  equity 
against  the  other  party.*'  Hence' it  is  a  general  rule  that  where  a 
married  woman  does  not  have  capacity  to  bind  herself  to  the  per- 
formance of  an  executory  contract,  the  party  assuming  to  contract 
with  her  is  not,  in  equity,  obliged  to  perform  such  contract  on  his 
part.*'  Similarly  an  infant  cannot  siistdn  a  suit  for  the  specific 
performance  of  a  contract,  because  the  remedy  is  not  mutual.*'  But 
in  all  such  cases  where  the  one  under  legal  disability  has  performed 

8.  Northern  Cent.  R.  Co.  v.  Wal-  Y.  488,  108  N.  E.  856,  L.B.A.1917C 
worth,  193  Pa.  St.  207,  44  Atl.  253,  74  809. 

A.  S.  R.  683.  13.  Turley  v.  Thomas,  31  Nev.  181, 

9.  Zelleken  v.  Lynch,  80  Kan.  746,  101  Pac.  568,  135  A.  S.  R.  667. 
104  Pac.  563,  46  L.R.A.(N.S.)   659.        Note:  6  L.R.A(N.S.)  391. 

10.  Zelleken  v.  Lynch,  80  Kan.  746,  14.  Zelleken  v.  Lynch,  80  Kan.  746, 
104  Pac.  563,  46  L.Tl.A.(N.S.)  659;  104  Pac.  563,  46  L.R.A.(N.S.)  659. 
Hissam  v.  Parish,  41  W.  Va.  686,  24  And  see  infra,  par.  37. 

S.  E.  600,  56  A.  8.  R.  892.  15.  Turley  v.  Thomas,  31  Nev.  181, 

Note:  6  Eng.  Rul.  Cas.  696.  101  Pac.  568,  135  A.  S.  R.  667. 

11.  Moore    v.    Randolph,    6    Leigh       16.  See  supra,  par.  33. 

(Va.)   175,  29  Am.  Dec.  208.    As  to  17.  Yerkes  v.  Richards.  153  Pa.  St. 

the     general     effect     of     subsequent  646,  26  Atl.  221,  34  A.  S.  R.  721. 

changes,  see  infra,  par.  56.  18.  Richards  v.  Doyle,  36  Ohio  St. 

Note:  6  Eng.  Rul.  Cas.  696.  37,  38  Am.  Rep.  550. 

12.  Woodruff  V.  Woodruff,  44  N.  J.  19.  Flight  v.  Bolland,  4  Rnss.  298, 
Eq.  349,   16  Atl.  4,  1  L.R.A.   380;  6  Eng.  RuL  Cas.  693. 

Mutual  L.  Ins.  Co.  v.  Stephens,  214  N. 
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all  his  obligations  equity  may  compel  specific  performance  on  the 
part  of  the  other.*" 

36.  Executed  Contracts. — The  necessity  of  mutuality  is  one  which 
applies  primarily  to  executory  contracts/  and  not  to  contracts  in  which 
the  provisions  jf hich  could  not  be  enforced  specifically  have  been  fully 
performed.*  Therefore  the  doctrine  that  a  contract  wanting  in  mu- 
tuality will  not  be  specifically  enforced  has  no  application  if  the  con- 
tract has  been  performed  by  the  plaintiff.*  For  example,  the  lack  of 
mutuality  cannot  be  set  up  as  a  defense  in  a  suit  for  the  specific  per- 
formance of  a  contract  to  convey  land,  where  the  plaintiff  fully 
performed  tne  contract  on  his  part.*  Tne  practical  effect  of  this  distinc- 
tion is  that  while  contracts  which  lack  mutuality  may  not  be  specifi- 
cally enforced  as  long  as  they  are  executory  on  both  sides,  when  the 
plaintiff  has  fully  executed  his  obligations  he  may  be  entitled  to 
specific  performance.'  Full  performance  on  the  part  of  the  plaintiff 
is  not  in  all  cases  necessary,  for  if  he  has  performed  a  valuable  part  of 
an  agreement,  and  is  in  no  default  as  to  the  residue,  the  courts  may 
direct  the  specific  execution  of  the  other  part  of  the  contract.* 

37.  Unilateral  Contracts  and  Options. — Unilateral  contracts  are  not 
.favored  in  equity,  and  the  want  of  mutuality  of  obligation  and  risk 
may  generdlly  be  urged  as  a  bar  to  their  specific  enforcement.'  But 
while  great  care  is  observed  in  enforcing  unilateral  contracts,'  cer- 
tain contracta  are  constantly  recognized  as  legal  and  binding,  such 
as  bonds  and  similar  obligations  which  are  unilateral  in  form  if 
not  in  effect.*  Options  constitute  an  important  class  of  unilateral 
contracts  which  form  an  exception  in  certain  respects  to  the  general 
rule  as  to  the  necessity  of  mutuality.**  The  privilege  given  in  options 
1 

20.  Dickson  v.  Stewart,  71  Neb.  424,  5.  Newman  v.  French,  138  la.  482, 
Yerkes  v.  Richards,  163  Pa.  St.  646,  116  N.  W.  468,  128  A.  S.  R.  212,  18 

26  Atl.  221,  34  A.  S.  R.  721.  L.R.A.(N.S.)  218. 

1.  Rogers  v.  Saunders,  16  Me.  92,  6.  Wynn  v.  Garland,  19  Ark.  23,  68 
33  Am.  Dec.  635;  Frank  v.  Stratford-  Am.  Dec.  190. 

Handcock,  13  Wyo.  37,  77  Pac  134,       7.  Levin  v.  Dietz,  194  N.  Y.  376,  87 

110  A.  8.  R.  963,  67  L.R.A.  57L  N.  E.  454,  20  L.R.A.(N.S.)  251;  Oray- 

Note:  31  L.R.A.(N.S.)  496.  bill  v.  BruKh,  89  Va.  895,  17  S.  E. 

2.  Welch  V.  Whelpley,  62  Mich.  15,  558,  37  A.  S.  R.  894,  21  L.R.A.  133. 
28  N.  W.  744,  4  A.  S.  R.  810;  Bigler       Note:  1  L.R.A.  554. 

v.  Baker,  40  Neb.  325,  58  N.  W.  1026,  8.  Anderson  v.   Anderson,   251  HL 

24  L.R.A.  255.  415,  96  N.  E.  265,  Ann.  Cas.  1912C 

Note:  31  L.R.A.(N.S.)  496.  556. 

3.  Mississippi  Glasq  Co.  v.  Franzen,  .  9.  Davis  v.  Robert,  89  Ala.  402,  8 
143  Fed.  501,  74  C.  C.  A.  135,  6  Ann.  So.  114,  18  A.  S.  R.  126;  Frank  v. 
Cas.  707;  Rogers  v.  Saunders,  16  Me.  Stratford-Handcock,  13  Wyo.  37,  77 
92,  33  Am.  Dec.  635;  Turley  v.  Thom-  Pac.  134,  110  A.  S.  R.  963,  67  L.R.A. 
as,  31  Nev.  181,  101  Pac  568,  135  A.  571. 

S.  R.  667.  Note:  1  L.R.A.  554. 

4.  Peckham  v.  Lane,  81  Kan.  489,  10.  Fowler  Utilities  Co.  v.  Gray, 
106  Pac.  464,  19  Ann.  Caa.  369,  25  168  Ind.  1,  79  N.  E.  897,  120  A.  S.  R. 
L.R.A.(N.S.)  967.  344,   7   L.R.A.(N.S;)    726;    Cummins 
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to  the  holder  either  to  enforce  or  cancel  the  contract  does  not  prevent 
him  from  obtaining  the  specific  performance  of  the  contract,*^  pro- 
vided the  option  itself  is  founded  on  sufficient  and  valuable  consid- 
eration.*^ In  cases  of  options  as  well  as  of  other  contracts  the  exist- 
ence of  a  seal  may  import  consideration.**  The  right  of  the  holder 
of  an  option,  based  on  a  valuable  consideration,  to  the  specific  enforce- 
ment thereof  is  not  lost  by  the  fact  that  the  vendor  refuses  to  per- 
form the  contract  before  the  purchaser  demands  performance.** 
A  mere  naked  option,  not  supported  by  any  consideration,  is  not 
enforceable.**  It  may  be  withdrawn  at  any  time  before  it  is  accept- 
ed.** By  his  election  to  accept  and  exercise  the  option  the  con- 
tract becomes  binding  on  the  holder  and  any  objection  to  its  enforce- 
ment on  account  of  want  of  mutuality  is  removed.*'  The  contract 
may  then  be  specifically  enforced  in  equity,**  and  it  has  been  said 
that  the  act  of  filing  a  bill  for  specific  performance  is  an  exercise 
of  the  option  and  supplies  the  element  of  mutuality,  and  that  the 
party  who  has  not  so  far  been  bound  thereby  places  himself  under 

v.   Beaners,   103   Va.   230,  48   S.   E.  91;  Bryant  Timber  Co.  v.  Wilson,  151 

891,  106  A.  S.  R.  881,  1  Ann.  Cas.  N.  C.  154,  65  S.  E.  932,  ^34  A.  S.  R. 

986  and  note.  982;  Weaver  v.  Burr,  31  W.  Va.  736, 

11.  Solomon  Mier  Co.  v.  Hadden,  8  S.  E.  743,  3  L.R.A.  94;  Hissam  t. 
148  Mich.  488,  111  N.  W.  1040,  118  Parish,  41  W.  Va.  686,  24  S.  E.  600,  56 
A.  S.  R.  586, 12  Ann.  Cas.  88  and  note.  A.  S.  R.  892;  Pollock  v  Brookover,  60 

12.  Richardson  v.  Hardwick,  106  W.  Va.  75,  53  S.  E.  795,  6  L.R.A. 
U.  S.  252,  1  S.  Ct.  213,  27  U.  S.  (L.  (N.S.)  403. 

ed.)   145;  Hayes  v.  O'Brien,  149  HI.  Notes:  6  L.R.A.(N.S.)  403;  12  Ann. 

403,  37   N.    E.    73,   23   L.R_A.   555;  Cas.  91;  Ann.  Caa.  1913A  364. 

Hawralty  v.  Warren,  18  N.  J.  Eq.  124,  17.  Smith  v.  Bangham,  156  Cal.  359, 

90   Am.   Dec.   613;   Mueller  v.  Nort-  104  Pac.  689,  28  L.R.A.(N.S.)   522; 

mann,  116  Wis.  468,  93  N.  W.  538,  Watford  Oil,  etc.,  Co.  v.  Shipman,  233 

96  A.  S.>  R.  997;  Frank  v.  Stratford-  lU.  9,  84  N.  E.  53,  122  A.  S.  R.  144; 

Handcock,  13  Wyo.  37,  77  Pac.  134,  Bryant  Timber  Co.  v.  Wilson,  151  N. 

110  A.  S.  R.  963,  67  L.R.A.  571.  C.  154,  65  S.  E.  932, 134  A.  S.  R.  982; 

Notes:  118  A.  S.  R.  594;  6  L.R.A.  Frank  v.  Stratford-Handcock,  13  Wvo. 

(N.S.)  403.     As  to  the  effect  of  ab-  37,  77  Pac.  134,  110  A.   S.  R.  963, 

sence    of    consideration,    see    supra,  67  L.R.A.  571. 

par.  9.  Note:  6  L.R.A. (N.S.)  403. 

13.  Watkins  v.  Robertson,  105  Va.  18.  Rude  v.  Levy,  43  Colo.  482,  96 
269,  54  S.  E.  33,  115  A.  S.  R.  880,  5  Pac.  560,  127  A.  S.  R.  123,  24  L.R.A. 
L.R.A.(N.S.)  1194.  And  see  Con-  (N.S.)  91;  Louisville,  etc.,  R.  Co.  v, 
TRACTS,  vol.  6,  p.  651;  Coyle,  123  Ky.  854,  97  S.  W.  772,  99 

14.  Solomon  Mier  Co.  v.  Hadden,  S.  W.  237,  124  A.  S.  R.  384,  8  L.R.A 
148  Mich.  488,  111  N.  W.  1040,  118  A.  (N.S.)  433  and  tote;  Solomon  v.  Wil- 
S.  R.  586,  12  Ann.  Cas.  88  and  note,  mington  Sewerage  Co.,  142  N.  C.  439, 

15.  Litz  V.  Goosling,  93  Ky.  185,  19  55  S.  E.  300,  6  L.R.A. (N.S.)  391  and 
S.  W.  527,  21  L.R.A.  127  and  note.  note;  Davis  v.  Brigham,  56  Ore.  41, 

16.  Smith  v.  Bangham,  156  Cal.  359,  107  Pac.  961,  Ann.  Cas.  1912B  1340; 
104  Pac.  689.  28  L.R.A. (N.S.)  522;  Friendlv  v.  Elwert,  57  Ore.  599.  105 
Rude  V.  Levy,  43  Colo.  482,  96  Pac.  Pac.  404,  111  Pac.  690,  112  Pac.  1085, 
560, 127  A.  S.  R.  123,  24  L.R.A.(N.S.)  Ann.  Cas.  1913A  357  and  note. 
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all  the  obligations  of  the  contract.**  The  inadequacy  of  consid- 
eration for  an  option  to  purchase  real  estate  cannot  defeat  the  ri^t 
to  performance  of  the  contract  to  eoavey  after  the  option  has  been 
accepted,  if  the  price  to  be  paid  for  the  land  is  adequate.^  An 
acceptance  of  an  option,  to  be  good  and  to  entitle  the  holder  to 
specific  performance,  must  be  such  as  to  conclude  an  agreement 
or  contract  between  the  parties.  To  do  this  it  must  in  every  respect 
meet  and  correspond  with  the  offer,  neither  falling  within  nor  going 
beyond  the  terms  proposed,  but  exactly  meeting  them  at  all  points 
and  closing  them  just  as  they  stand.*  Strictly  speaking,  It  is  inaccu- 
rate to  speak  of  the  specific  performance  of  an  option,  for,  before  the 
remedy  can  be  invoked,  the  agreement  has  ceased  to  be  an  option, 
and  has  npened  into  a  mutually  binding  and  mutually  enforceable 
contract*  But  in  the  language  generally  used  tiie  rule  is  properly 
stated  when  it  is  said  that  specific  performance  may  be  awarded  of 
an  option  which  has  been  consummated  by  acceptance,'  according 
to  its  terms  within  the  time  specified.* 

38.  Time  of  Exercise  of  Option. — ^Whenever  by  the  terms  of  a 
contract  for  an  option,  the  exercise  thereof  is  limited  to  a  specified 
and  definite  time,  the  option  must  be  exercised  before  the  expiration 
of  such  time.'  Any  delay  by  the  party  in  whose  favor  the  contract 
is  binding  is  looked  at  with  especial  strictness  in  determining  the 
sufiiciency  of  the  acceptance,*  and  ^)ecific  performance  will  be 
denied  where  the  party  holding  the  option  fails  to  make  his  election 
and  comply  with  the  terms  of  ihe  option.' 

39.  Options  Involving  Real  Estate. — Contracts  containing  options 
in  respect  to  land,  when  unconditionally  accepted,  are  usually 
enforced  by  courts  of  equity,  and  specific  performance  decreed.* 
Such  an  option,  when  supported  by  a  valuable  consideration,  cannot 

19.  Note:  1  Ann.  Caa.  990.  (N.S.)  1150  and  note;  Davis  v.  Brig- 

20.  Smith  v.  Bankham,  156  Cal.  359,  ham,  56  Ore.  41,  107  Pao.  961,  Ann. 
104  Pac.  689,  28  L.B.A.(N.S.)  522.         Cas.  1912B  1340. 

1    Not««'  118  A    S   R  597-  1  Ann.  *•  SolOTnon  Mier  Co.  v.  Hadden,  148 

ci  99?'          ^^-^-^^'^  ^^-  Mich.  488,  111  N.  W.  1040,  118  A.  S. 

2*  Rudfi  V    Lew    43  Colo   482    96  ^  ^^>  12  Ann.  Cas.  88. 

■Po-  FM\  ii>7  4    s'p   19^  24TjRA  Notes:  118  A.  S.  R.  692;  6  L.R.A. 

y^oVoi  (WS.)  403;  Ann.  Cas.  1913A  362. 

(W.a.)   SI.                      lAajn  anri  V7  5.  Note:  12  Ann.  Cas.  92. 

.T  ^JF^^!^  «;  *^T®^?'  it^     T     •  '  «•  Harding  v.  Gibbs,  125  Dl.  85,  17 

N.  E.  73,  23  L.E.A.  555;  Levrn  ▼<  w  w  fio  «  A   8  R  345. 

Diet«,  194  N.  T.  376,  87  N.  E.  454,  VnI?  eVkAdS.)  407. 

20  L.R.A<N.S.)  251;  Rockland-Eock-  g   Aiple-Hemmelmann   Real   Estate 

port  lime  Co.  v.  Leary,  203  N.  Y.  469,  q^  ^  Spelbrink,  211  Mo.  671,  111  S. 

97  N.  B.  43,  Ann.   Caa.   1913B  62,  ^.  4^0, 14  Ann.  Cas.  652;  Bryant  Tim- 

LJIA.1916F  352;  Bryant  Timber  Co.  her  Co.  v.  Wilson,  151  N.  C.  154,  65 

V.  Wilson,  151  N.  C.  154,  65  S.  E.  932,  s.  E.  932, 134  A.  S.  R.  983. 

134  A.  S.  R.  982;  Horgan  v.  Russell,  Note:  118  A.  S.  R.  595. 

24  N.  D.  490, 140  N.  W.  99,  43  L.R. A  As  lo  the  ipeci^  performance  in 

237 


Digitized  by 


Google 


§  40  SPECIFIC  PEBFORMANCE  25  R.  C.  I*. 

be  withdrawn  during  the  time  stipulated  for;  aad,  upon  acceptance 
within  that  time,  it  becomes  an  executory  contract  for  the  sale  of  land, 
which  may  be  specifically  enforced  in  a  proper  case.*  .In  similar 
manner  an  option  to  sell  standing  timber,  after  being  uncondition- 
ally accepted  by  the  vendee,  may  be  specifically  enforced  against  the 
vendor.**  And  if  one  railway  corporation  agrees  that  another  may 
construct  its  tracks  across  the  right  of  way  of  the  former,  upon  speci- 
fied conditions,  the  contract  will  not  be  refused  specific  performance 
for  want  of  mutuality  if  the  corporation  has  accepted  the  contract  in 
its  favor,**  But  a  contract  providing  that  one  of  the  parties  thereto 
may  purchase  of  the  other  specified  lands  at  a  price  designated  will 
not  be  specifically  enforced  where,  by  its  terms,  it  does  not  obligate 
anyone  to  make  the  purchase.**  If  an  option  to  purchase  real  prop- 
erty is  given  for  a  specified  time  on  a  good  consideration,  the  death 
of  the  giver  before  the  expiration  of  the  time  does  not  impair  the 
right  of  the  other  party  thereafter  to  make  his  election  and  do  the 
other  things  necessary  on  his  part,  and  thereupon  to  enforce  per- 
formance against  the  heirs  and  representatives  of  the  giver.** 

40.  Options  in  Leases. — ^It  is  well  settled  that  an  opti(mal  agreement 
to  convey  or  renew  a  lease,  without  any  covenant  or  obligation  to 
purchase  or  accept,  and  without  any  mutuality  of  remedy,  will  be 
enforced  in  equity,  if  it  is  made  upon  proper  consideration,  or  forms 
part  of  a  lease  or  other  contract  between  the  parties.**  When  an  agree- 
ment to  renew  a  lease  or  to  ccmvey,  at  the  option  of  the  lessee,  forma 
part  of  a  lease,  specific  performance  will  be  decreed,  though  tiiere  may 
be  no  obligation  on  the  part  of  the  lessee  to  effect  the  purchase,  and 
for  this  reason  no  mutuality  of  remedy.**  In  the  case  of  a  lease  with 
option  of  purchase  the  privilege  of  becoming  a  purchaser  of  the  prem- 
ises may  be  treated  as  part  of  the  consideration,  and  the  option  may 
be  upheld  as  far  as  consideration  is  concerned.**'  Even  a  contract 
of  sale  in  the  form  of  a  lease  for  land  for  a  certain  term  for  a  fixed 

general  of  contracts  relating  to  real  13.  Mueller  v.  Nortmann,  116  Wis. 

estate,  see  infra,  par.  71  et  seq.  468,  93  N.  W.  538,  96  A.  8.  R.  997. 

9.  Warren  v.  Costello,  109  Mo.  338,  14.  WiUard  v.  Tayloe,  8  WalL  557, 
19  S  W.  29,  32  A.  S.  R.  669  and  note;  19  U.  S.  (L.  ed.)  501;  Hawralty  v. 
Davis  v  Brigham,  56  Ore.  41, 107  Pac.  Warren,  18  N.  J.  Eq.  124,  90  Am.  Dec 
961,  Ann.  Cas.  1912B  1340;  Pollock  v.  613;  Kerr  v.  Day,  14  Pa.  SL  112,  53 
Brookover,  60  W.  Va.  75,  53  S.  E.  795,  Am.  Dec.  526  and  note. 

6  L.R.A.(N.S.)  403  and  note.  Note:  12  Ann.  Cas.  9L 

10.  Bryant  Timber  Co.  v.  Wilson,  Generally  as  to  options  to  purchase 
151  N.  C.  154,  65  S.  E.  932, 134  A.  S.  in  leases,  see  Laitslobd  akd  Tenant, 
B.  982.  ^ol- 1^>  P-  802  et  seq. 

11  South,  etc.,  R.  Co.  v.  Highland  16.  Davis  v.  Robert,  89  Ala.  402,  8 
Ave..'  etc.,  R.  Co.,  98  Ala.  400,  13  So.  So.  114,  18  A.  S.  R.  126. 

682  39  A.  8.  B.  74.  16.  Hays  v.  O'Brien,  140  HL  403,  37 

12  Lipscomb   v.   Adams,   193  Mo.  N.  E.  73,  23  L.B.A.  556. 
630.  91  8.  W.  1046,  112  A.  S.  B.  500. 
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rent,  covenanting  on  the  part  of  the  lessor,  if  the  rent  is  paid  at  the 
time  fixed,  to  execute  to  the  lessee  "a  good  and  sufficient  deed  to  said 
land,  as  a  free  gift,  without  any  charge  or  compensation  from  him," 
has  been  held  to  be  supported  by  a  valuable  consideration  as  an  agree- 
ment to  convey,  and  as  constituting  a  contract  which  is  not  void  for 
want  of  mutuality,  but  one  which  may  be  specifically  enforced,  at 
the  request  of  the  leasee  or  vendee,  at  the  expiration  of  Uie  term,  upon 
proof  of  the  payment  of  the  rent  as  agreed  upon.*'  It  has  also  been 
decided  that  since  a  lessee  is  considered  as  having  an  equitable  estate 
in  the  land  tmder  his  contract  for  an  optional  purchase,  his  right 
to  exercise  the  option  will  pass  to  his  ahenee,  vesting  him  with  the 
right  to  call  for  a  specific  execution  on  declaring  his  election.*^ 

Miscellaneow  Defenses 

41.  Fraud. — ^In  order  that  a  contract  may  be  specifically  enforced 
it  must  be  free  from  fraud,**  and  therefore  when  a  court  of  equity 
is  called  upon  to  exercise  its  pecular  jurisdiction  by  decreeing  specific 
performance  the  defendant  may  show  that  the  contract  was  tainted 
with  fraud.**  It  is  not  necessary  to  authorize  the  denial  of  the  desired 
relief  that  the  agreement  should  be  so  tainted  with  fraud  that  a 
chancellor  would  cancel  it,*  for  the  fraud  may  be  such  that  chancery 
will  decline  either  to  enforce  it  or  cancel  it.*  Fraud  in  obtain- 
ing a  contract  will  defeat  the  right  to  its  specific  performance  although 
the  fraud  was  not  productive  of  injury  to  the  defendant.  It  is  suffi- 
cient that  it  would  result  in  an  injury  to  third  persons,  as  where  one, 

17.  Davis  T.  Robert,  89  Ala.  402,  8  the  title  involved  in  contracts  to  con- 
So.  114,  18  A.  S.  R.  126.  vey  real  estate,  see  infra,  par.  79. 

18.  Kerr  v.  Day,  14  Pa.  St.  112,  63  20.  Thomas  v.  Brownville,  etc.,  R. 
Am    Dec.  526  and  note.  Co.,  109  IT.  S.  522,  3  S.  Ct.  315,  27  U. 

19.  Dent  v.  Fei^son,  132  U.  S.  50,  S.  (L.  ed.)  1018;  Schenck  v.  Ballon, 
10  S.  Ct.  13,  33  U.  S.  (L.  ed.)  242  j  253  lU.  415,  97  N-  E.  704,  Ann.  Cas. 
Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  1913A  251 ;  Old  Colony  B.  Corp.  v. 
Co.,  163  U.  S.  564,  16  S.  Ct  1173,  41  Evans,  6  Gray  (Mass.)  15,  66  Am. 
XJ.  S.  (L.  ed.)  265;  Kelly  v.  Central  Dec.  394;  Thompson  v.  Winter,  42 
Pac.  R.  R.  Co.,.  74  Cal.  557,  16  jjinn.  121,  43  N.  W.  796,  6  L.R.A. 
Pac.  386,  5  A.  S.  R.  470;  Patter-  236;  Aiple-Hemmelmann  Real  Estate 
son  V.  Bloomer,  35  Conn.  57,  95  Am.  q^  ^  Spelbrink,  211  Mo.  671,  111  S. 
^  N^^i  fT^  n«.  ^^S^'m?,^"^  W-  480,  14  Ani.  Cas.  652;  Long  v. 
f^it?%VoS;  ?S  I^T^^Td  g-^ey   *  H^yw.  (T^128   9  'L 

Ann.   C.;.   1912A  1297;   Seymour  v.  XJ^A^J^  A™^  L?"^^' 
Delancy,  3  Cow.  (N.  Y.)  445,  15  Am.    (T«m.)  5^  «J  Am   Dec   ^. 
Dec.  270;  RudisUl  v.  Whitener,  146  N.      ^otos:  128  A.  S.  R  401;  50  L.R.A. 
C.  403,  59  S.  E.  995,  15  L.R.A. (N.S.)   50?;  3  Aan.  Cm.  942. 
81;  Brown  v.  Pitcaim,  148  Pa.  St.  387,       1-  Fnaby  v.  Ballanee,  4  Scam.  (Dl.) 
24  Atl.  52.  33  A.  S.  R.  834.    As  to  the  287,  39  Am.  Dee.  409. 
General  effect  of  fraud  on  the  legality      2.  Lowther  Oil  Co.  v.  Miller-Sibley 
Sf  contracts,  see   Contracts,  vol.  6,  Oil  Co.,  53  W.  V*.  601,  44  8.  E.  433, 
pp.  «,  127.     As  to  fraud  affecting  97  A.  S.  R.  1027. 
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by  fraud,  procured  a  contract  for  the  sale  of  lands  to  him.,  which  con- 
tract, but  for  such  fraud,  would  have  been  given  to  another.*  Fraud 
is  frequently  a  material  ingredient  among  other  facts  and  circum- 
stances which  influence  the  decision  of  the  court  in  refusing  specific 
performance ;  *  but  a  party  will  not  be  permitted  to  set  up  his  own 
fraud  as  a  defense  in  a  proceeding  to  obtain  the  specific  performance 
of  a  contract.'  Circumstances  of  delay  and  acquiescence  may  be 
invoked  to  negative  the  inference  of  fraud  in  a  transaction.'  And 
a  party  may  lose  the  right  to  raise  the  defense  of  fraud  to  defeat 
specific  performance  where  benefits  under  the  contract  have  been 
accepted  and  the  contract  was  not  rescinded  promptly  on  such  fraud 
being  discovered.' 

42.  Duress  and  Oppression. — ^Duress  in  procuring  the  execution 
of  a  contract  will  prevent  a  court  of  equity  from  decreeing  its  specific 
performance,®  and  in  order  to  establish  the  defense  of  duress  it  is 
not  necessary  to  show  that  actual  violence  was  used.*  A  decree  of 
specific  performance  will  not  be  entered  unless  the  agreement  has 
been  made  without  oppression,*'  and  the  circumstances  must  be  such 
at  the  time  the  court  is  called  upon  to  act  that  to  enforce  it  will  not 
operate  to  the  oppression  of  the  person  against  whom  its  enforcement 
is  asked.**  Where  an  illiterate  person  entered  into  a  contract,  and  was 
subsequently  induced  by  threats  and  misrepresentations  to  surrender 
part  of  his  rights  imder  it,  a  decree  has  been  entered  enforcing  the 
contract  as  originally  made.** 

43.  Overreaching. — Where  a  contract  has  been  procured  by  over- 
reaching on  the  plaintiff's  part,**  or  if  it  has  been  artfully  contrived 
as  a  snare  to  bind  the  defendant  in  a  manner  which  he  did  not  com- 

3.  KeUy  v.  Central  Pac.  R,  Co.,  74  314,  21  U.  S.  (L.  ed.)  852.    And  see 
Cal.  557,  16  Pac.  386,  5  A.  S.  R.  470.  Duress,  vol.  9,  p.  714  et  seq. 

4.  Gotthelf  V.  Stranahan,  138  N.  Y.  10.  Pope  Mfg.  Co.  v.  Gormully,  144 
345,  34  N.  E.  286,  20  I..R.A.  455.  U.   S.  224,  12  S.  Ct.  632,  36  U.  S. 

Note:  12  Ann.  Cas.  124.  (L.  ed.)  414;  Newman  v.  Freltas,  129 

5.  Snow  V.  Flannery,  10  la.  318,  77  Cal.  283,  61  Pac.  907,  50  L.R.A.  548; 
Am   Dec   120  Frisby  v.  Ballanee,  4  Scam.  (111.)  287, 

6.'  Bacon  v.'LesBe,  50  Kan.  494,  31  39  A^  Dec.  409;^tch  v.  Kizar,  140 
Pac  1066,  34  A.  S.  R.  134.  ^-  583,  30  N.  E.  606,  33  A.  S.  R.  258. 

7.  LeVine  v.  Whitehonse,  37  Utah  ^  '»  opprraaion  generaUy,  see  Con- 
260, 109  Pac.  2,  Ann.  Caa.  1912C  407.  ™aots,  vol.  «,  p.  U^. 

8.  United    Shoe   Mach.   Co.   v.   h^  Jh^V^  l^^Sf^i^^  ^   '  ^' 
Chapelle,  212  Mass.  467,  99  N.  E.  289,  ^J'^;  \^'  **  c   R  57 

Ann.  Cas.  1913D  715;  Union  Pac   R.      i^J  ^i  sntrT,-  par   21. 

^^e'^^'^'m^, 5  S's'Ted'-  s'k  tr' "  ^^"' ''  ^"  '''• ' ^- 

266;  French  v  Shoemaker,  14  Wall.  13.  Rugt  y.  Conrad,  47  Mich.  449, 11 

314,  21  U.  S.    (L.  ed.)   852.     Aa  to  N.  W.  265,  41  Am.  Rep.  720;  Gotthelf 

dui«sei  affecting  the  validity  of  con-  v.  Stranahan,  138  N.  Y.  345,  34  N.  B; 

tracts,  see  Contraces,  vol.  6,  p.  638.  286,  20  L.R.A.-455. 

9.  French  v.  Shoemaker,  14  WaU.  Note:  128  A,  S.  R.  410. 
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prehend  at  the  time  he  became  a  parfy  to  it,  the  agreement  will  not 
be  enforced  by  a  court  of  equity.**  Thus  if  one  party  to  a  contract 
is  ignorant  and  illiterate  and  has  been  overreached  and  improperly 
persuaded  to  execute  it,  specific  performance  of  the  agreement  will 
not  as  a  rule  be  decreed  against  him.*'  For  example  specific  per- 
formance of  a  contract  entered  into  between  an  aged  and  illiterate 
woman  and  her  children,  whereby  the  estate  of  her  deceased  husband 
is  distributed  in  violation  of  the  terms  of  his  will,  will  not  be  granted 
where  it  appears  that  at  the  time  she  signed  the  contract  she  did  not 
know  her  legal  rights  and  was  overreached  by  her  children.**  80 
it  has  been  held  that  where  a  party  bought  a  tract  of  land,  and  agreed 
to  pay  for  it  in  forty  days,  in  a  currency  which  he  knew  was  depre- 
dating rapidly,  and  would  soon  become  worthless,  of  which  deprecia- 
tion ^e  vendor  was  not  fully  informed,  a  court  of  equity  would  not 
decree  a  conveyance  of  the  land  at  the  instance  of  the  vendee.*' 
Ignorance,  inexperience,**  or  even  habitual  intemperance  of  one  of 
the  contracting  parties  may  be  a  ground  for  denying  a  decree  for 
specific  performance,  where  it  is  sufficient  to  cast  a  suspicion  on  the 
fairness  of  the  transaction.** 

44.  Mistake. — The  doctrine  is  well  settled  that  equity  will  not 
enforce  specifically  a  contract  entered  into  by  the  defendant  under 
a  nustake,™  especially  when  the  mistake  has  been  produced  by  the 
complainant.  In  such  a  case  equity  will  refuse  to  lend  its  aid  to 
compel  the  specific  performance  of  the  contract,  if  it  appears  that  the 
defendant  would  not  have  entered  into  it  had  it  not  been  for  such 
mistake.*  It  is  sufficient  that  the  mistake  is  one  to  which  the  plain- 
tiff by  his  acts  has  unintentionally  contributed.*    Specific  perform- 

14.  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S.  224,  12  S.  Ct.  632,  36  U.  S.  (L. 
U.  S.  224,  12  S.  Ct.  632,  36  U.  S.  (L.  ed.)  414;  Patterson  v.  Bloomer,  53 
ed.)  414.  Conn.  57,  95  Am.  Dec.  218;  Frisby  v. 

16.  Swint  V.  Carr,  76  Ga.  322,  2  A.  Ballance,  4  Scam.  (lU.)  287,  39  Am. 
8.  R.  44;  Banaghan  v.  Malaney,  200  Dec  409;  Meaux  v.  Helm,  Sneed 
Mas*.  46,  85  N.  E.  839,  19  L.R.A.  (Ky.)  252,  2  Am.  Dec.  716;  Thomp- 
(N.8.)  871;  Loosing  v.  Loosing,  85  son  v.  Winter,  42  Minn.  121,  43  N. 
Neb.  66,  122  N.  W.  707,  25  L.R.A.  W.  796,  6  L.R.A.  236;  Aiple-Hem- 
(N.S.)  920.  melmann  Real  Estate  Co;  v.  Spelbrink, 

16.  Loosing  v.  Loosing,  85  Neb.  66,  211  Mo.  671,  111  S.  W.  480,  14  Ann. 
122  N.  W.  707,  25  L.R.A.(N.S.)  920.   Cas.  652;  Gotthelf  v.  Stranahan,  138 

17.  Meanx  v.  Helm,  Sneed  (Ky.)  N.  Y.  845,  34  N.  E.  286,  20  L.R.A. 
252.  2  Am.  Dec.  716.  455;  Rudisill  v.  Whitener,  146  N.  C. 

18.  Starcber  v.  Duty,  61  W.  Va.  373,  403,  59  S.  E.  995,  15  L.R.A.(N.S.)  81. 
56  8.  E.  524,  123  A.  S.  R.  990,' 9  Notes:  15  LJl.A.(N.S.)  81;  12  Ann. 
LJt.A.(N.S.)  913.  Cas.  124. 

19.  Seymour  V.  Delancy,  3  Cow.  (N.  1.  Note:  15  L.R.A.(N.S.)  81.  As 
T.)  445,  15  Am.  Dec.  270.  to  the  general  effect  of  mistake  in  con- 

20.  Mechanics  Bank  v.  Lvnn,  1  Pet  tracts,  se©  Contracts,  vol.  6,  p.  625  ct 
376,  7  U.  S.   (L.  ed.)   185;  King  v.  seq. 

Hamilton,  4  Pet.  311,  7  U.  S.  (L.  ed.)       2.  Rudisill  v.  Whitfenir,  146  N.  C. 
869;  Pope  Mfg.  Co.  ▼.  Gormully,  144  403,  59  S.  E.  895, 15  L.R.A.(N.S.)  81. 
R.  C.  L.  Vol.  XXV.— 16.        241 
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ance  may  also  be  refused  on  account  of  a  unilateral  mistake  not  in- 
duced by  the  opposite  party.*  The  mistake  may  involve  an  omission,* 
or  an  improper  inclusion  of  something  which  was  not  m  the  agreement 
as  actually  made.*^  In  general,  the  mistakes  against  which  a  court 
of  equity  relieves  are  mistakes  in  fact  and  not  mistakes  of  law.*  Yet 
equity  may  decline  specific  performance  where  a  party  signed  the 
agreement  under  a  mistaken  belief  as  to  the  law,  as,  for  instance, 
a  case  in  which  the  mistake  was  as  to  the  legal  effect  of  a  chattel  mort- 
gage.' Similarly  specific  performance  has  been  refused  as  to  an 
agreement  of  reconveyance  entered  into  under  the  mistaken  belief 
that  a  certain  title  was  invalid,  when  in  fact  it  had  ripened  into  a 
complete  title  under  the  statute  of  limitations.*  It  is  to  be  observed 
that  it  is  not  sufficient  in  all  cases  to  give  the  party  relief  that  the 
fact  is  material,  but  it  must  also  be  such  as  he  could  not  by  reasonable 
diligence  have  learned.  The  reason  for  the  refusal  of  equity  to 
countenance  ignorance  of  facts  which  could  have  been  discovered 
by  such  reasonable  diligence  lies  in  the  danger  of  encouraging  cul- 
pable negligence.*  In  proper  cases  if  the  mistake  is  clearly  shown 
the  court  may  either  decline  to  enforce  the  contract,**  or  it  may 
reform  it  and  then  enforce  it.**  Closely  akin  to  the  effect  of  mis- 
take are  those  cases  in  which  a  contract  has  been  entered  into  by  a 
party  under  a  serious  and  material  misapprehension  of  its  terms. 
Under  such  circumstances  specific  performance  may  be  refused.** 
The  same  is  true  where  the  element  of  surprise  is  present,**  but  sur- 
prise is  a  term  of  general  signification  not  capable  of  exact  definition, 
and  when  mentioned  as  a  ground  affecting  the  discretion  of  a  chancel- 
lor is  usually  joined  with  other  elements  such  as  fraud  or  mistake.** 

3.  Welch  Pub.  Co.  ▼.  Johnson  Realty  529,  42  Am.  Dec.  447. 

Co.,  78  W.  Va.  350,  89   S.  E.  707,  9.  Trigg  v.  Read,  5  Humph.  (Tenn.) 

L.R.A.1917A  200.  629,  42  Am.  Dec.  447. 

Note:  15'L.R.A.(N.S.)  81.  10.  Bradford   y.    Union    Bank,   13 

4.  Catheart  v.  Robinson,  5  Pet.  264,  How.  57,  14  U.  S.  (L.  ed.)  50;  Gilles- 
8  U.  S.  (L.  ed.)  120;  Bradford  v.  pie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  585, 
Union  Bank,  13  How.  57,  14  U.  S.  7  Am.  Dec.  559. 

(L.  ed.)  50;  Pope  Mfg.  Co.  v.  Qor-  11.  Townshend    v.     Stangroom,    6 

muUy,  144  U.  S.  224, 12  S.  Ct  632,  36  Ves.  Jr.  328,  5  Bev.  Rep.  312,  22  Eng. 

U.  S.   (L.  ed.)  414.  Rul.  Cas.  842.    As  to  the  reformation 

5.  Bradford  v.  Union  Bank,  13  and  enforcement  of  contracts,  see  in- 
How.  57,  14  U.  S.  (L.  ed.)  50.  fra,  par.  167  et  seq. 

6.  Hunt  ▼.  Rousmanier,  8  Wheat.  12.  Mechanics  Biuik  ▼.  Lynn,  1  Pet. 
174,  5  U.  S.  (L.  ed.)  589;  Trigg  v.  376,  7  U.  S.  (L.  ed.)  185;  Scbenok  ▼. 
Read,  5  Humph.  (Tenn.)  529,  42  Am.  Ballon,  253  III.  415,  97  N.  E.  704,  Ann. 
Dec.  447  and  note.    As  to  the  jnrisdic-  Cas.  1913A  251. 

tion  of  chancery  based  on  mistakes  of  13.  Patterson  v.  Bloomer,  35  Conn, 

law,  see  Equrrr,  vol.  10,  p.  304.  57,  95  Am.  Dee.  218;  Brown  v.  Pit- 

7.  Patterson  ▼.  Bloomer,  35  Conn,  cairn,  148  Pa.  St.  387,  24  AtL  52,  S3 
67,  95  Am.  Dec  218.  A.  S.  R.  834. 

8.  Trigg  y.  Read,  5  Humph.  (Tenn.)  14.  See  Eooctr,  yuL  10,  p.  289. 
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Furthermore,  it  has  been  broadly  asserted  that  a  decree  of  specific 
performance  will  be  denied  where  to  grant  it  would  produce  results 
not  within  the  intention  or  understanding  of  the  parties  when  the 
bargain  was  made.*" 

45.  Misrepresentation  and  Deception. — One  who  asks  speciflc  per- 
formance of  a  contract  in  the  procurement  of  which  he  has  practiced 
deceit  is  always  an  unwelcome  suitor  in  a  court  of  equity  and  will 
generally  be  denied  reUef.**  Misrepresentation  leading  to  the  execu- 
tion of  a  contract  is  likewise  a  ground  for  the  refusal  of  a  court  to 
grant  specific  performance,*'  as  for  example  where  a  contract  for  the 
sale  of  land  is  obtained  by  deceitful  representations  made  by  the  ven- 
dee that  he  intends  to  use  the  property  for  the  erection  of  dwelUng 
houses  when  in  fact  he  intends  to  use  it  for  a  blacksmith  shop.  Spe- 
cific performance  of  such  a  contract  will  be  refused.**  The  represen- 
tations need  not  be  fraudulent.  Thus  specific  performance  of  a  cchi- 
tract  to  exchange  a  farm  for  tenement  houses  has  been  refused  in  favor 
of  the  owner  of  the  houses,  who  induced  the  defendant  to  enter  into 
the  contract  by  means  of  material  misrepresentations  of  the  amount 
of  rent  yielded  by  the  houses;  although  such  representations  were 
not  fraudulent,  and  the  plaintiff  offered  .to  make  good  the  deficiency 
in  the  rent.*'  Nor  ia  it  material  that  the  party  making  the  repre- 
sentations believed  them  to  be  true.**  Misrepresentations,  in  order 
to  constitute  a  defense  to  a  suit  fof  the  specific  performance  of  a  con- 
tract, however,  must  have  been  relied  upon  by  the  defendant,  for  un- 
less an  crntrue  statement  is  believed  and  acted  upon,  it  occasions  no 
legal  injury.*  Unfair  concealment  may  have  the  same  effect  as  af- 
finnative  misrepresentation  as  a  ground  for  the  refusal  of  a  court  of 
equity  to  grant  specific  performance.*  For  example,  the  studied 
suppression  of  the  value  of  property  may  be  one  circumstance  leading 

16.  Gotthelf  v.  Stranahan,  138  N.  Y.  25  Atl.  577,  34  A.  S.  R.  672  and  note. 

345,  34  N.  E.  286,  20  L.R.A.  455.  Note:   128   A.   S.   R.   401. 

16.  Kdly  V.  Central  Pac.  R.  Co.,  74  For  the  effect  of  misrepresentation 
Cal.  557,  16  Pac.  386,  5  A.  S.  R.  470;  on  the  validity  of  contracts  in  general, 
Brown  v.  Piteaim,  148  Pa.  St  387,  24  see  Contracts,  vol.  6,  p.  625.  Aa  to 
Atl.  52,  33  A.  S.  R.  834.  the  effect  of  misrepresentation  on  the 

17.  Frisby  v.  Ballance,  4  Scam,  specific  performance  of  contracts  a£- 
(Hl.)  287,  39  Am.  Dec.  409;  Hat4^  v.  fecting  real  estate,  see  infra,  par.  74. 
Kieer,  140  111.  583,  30  N.  E.  605,  33  18.  Brown  v.  Piteaim,  148  Pa.  St. 
A.  S.  R.  258;  Schenck  v.  Ballon,  253  387,  24  Atl.  52,  33  A.  8.  R.  834. 

HI.   415,   97    N.   E.   704,   Ann.    Cas.  19.  Boynton  ▼.  Hazelboom,  14  Al- 

1913A  251;  Boynton  v.  Hazelboom,  14  len  (Mass.)  107,  92  Am.  Dec.  738. 

Allen  (Mass.)  107,  92  Am.  Dec.  738;  20.  Note:  128  A.  S.  R.  406. 

Seymour  v.  Delancv,  3  Cow.  (N.  T.)  1.  Crotty  v.  Effler,  60  W.  Va.  258, 

445,  15  Am.  Dec.  270;  Brown  v.  Hafl,  64  S.  E.  345,  9  Ann.  Cas.  770. 

5  Paige  Ch.  (N.  Y.)  235,  28  Am.  Dec  Note:  128  A.  S.  R.  404. 

425;  Rudisill  v.  Whitener,  146  N.  C.  2.  Brown  v.  Piteaim,  148  Pa.  St 

403,  59  S.  E.  996,  15  L.R.A.(N.S.)  387,  24  AtL  62,  33  A.  S.  R.  834. 
81:  Friend  ▼.  Lamb,  162  Pa.  St  629, 
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a  chancellor  to  refuse  specific  performance.*  But  the  suppression  of 
facts  under  circumstances  which  do  not  involve  any  obligation  to 
speak  will  not  necessarily  result  in  a  denial  of  the  remedy  of  specific 
performance.* 

46.  Decree  Involving  Breach  of  Duty. — Chancery  will  not  enforce 
the  specific  performance  of  a  contract  to  compel  a  person  who  had 
entered  inadvertently  into  the  contract  to  commit  a  breach  of  duty,  as 
where  trustees  have  entered  into  a  contract  the  performance  of  which 
would  be  a  breach  of  trust.'  Public  policy  likewise  precludes  a  decree 
for  the  specific  performance  of  a  covenant  in  a  deed  of  a  railroad's 
right  of  way  not  to  build  or  establish  a  depot  within  a  given  distance 
of  the  one  therein  stipulated  for,  where  the  erection  of  the  structure  in 
dispute  has  been  ordered  by  the  state  railroad  commission  having 
jurisdiction.*  So  a  contract  to  ignore  and  disregard  a  public  duty,  as 
where  a  gas  company  authorized  by  the  legislature  to  manufacture  and 
sell  illuminating  gas  in  a  city  agrees  not  to  manufacture  or  sell  such 
gas  in  a  designated  part  of  the  city,  will  not  be  aided  nor  enforced  in 
equity.'  Where  a  person  has  entered  into  two  independent  contracts 
with  different  parties,  each  equally  valid  and  enforceable  against  him. 
a  court  of  equity  will  not  compel  him  to  violate  material  provisions 
of  one  of  them,  to  the  injury  of  the  other  party  thereto,  for  the  pur- 
pose of  affording  relief  under  the  other.'  • 

47.  Waiver  of  Defenses. — ^The  ■Various  defenses  to  proceedings  for 
specific  performance  may  as  a  rule  be  waived.  For  example  the 
defendant  in  an  action  for  specific  performance  cannot  set  up  a  lack  of 
mutuality  in  the  contract,  where  by  his  conduct  he  has  clearly  waived 
this  defense.*  In  like  manner  the  right  of  a  defendant  to  rescind  a 
contract  on  account  of  the  plaintiflf's  default*'  or  fraud  may  be 
waived."  The  waiver  of  defects  in  contracts  and  of  estoppel  of  par- 
ties in  raising  objections  to  the  enforcement  of  contracts  are  treated 
at  length  elsewhere  in  this  work.**    The  scope  of  the  present  article 

3.  Note:  12  Ann.  Caa  124.  8.  DeVitia  v.  Loprete,  77  N.  J.  Eq. 

4.  Chicora  Fertilizer  Co.  v.  Dtman,  533,  77  Atl.  536,  Ann.  Gas.  1912A  362. 
9  Md.  144,  46  AU.  347,  50  L.R.A.  401.  9.  Marshall  v.  Keach,  227  lU.  35,  81 

5.  Haywood  v.  Cope,  25  Beav.  140,  N.  E.  29,  118  A.  S.  B.  247,  10  Ann. 
27  L.  J.  Ch.  468,  4  Jur.  N.  S.  227,  17  Cas.  164. 

Eng.  Rnl.  Cas.  816.    Aa  to  the  legality  10.  Catholic  Foreign  Mission  Soc.  of 

of  contracts  involving  a  breach  of  duty  America  v.  Onssani,  215  N.  Y.  1,  109 

or  trust,  see  Contracts,  vol.  6,  p.  719.  N.  E.  80,  Ann.  Cas.  1917A  479;  Pugh 

6.  Beasley  v.  Texas,  etc,  R.  Co.,  191  v.  Chessddine,  11  Ohio  109,  37  Am. 
U.  S.  492,  24  S.  Ct  164,  48  U.  S.  (L.  Dec.   414;    Ramsay   v.   Brailsford,   2 
ed.)  274.    As  to  the  specific  perform-  Desaus.  (S.  C.)  582,  2  Am.  Dec.  698. 
anee  of  agreements  relating  to  railroad  Note :  Ann.  Cas.  1913D  935. 
stations,  see  infra,  par.  97.    And  see  11.  Le  Vine  v.  Whitehouse,  37  Utah 
Railroads,  vol.  22,  pp.  839-842.  260,  109  Pac  2,  Ann.  Cas.  1912C  407. 

7.  Chicago  Gas-Light,  etc.,  Co.  v.  12.  As  to  the  waiver  of  defects  in 
People's  Gas-Light,  etc.,  Co.,  121  Dl.  contracts,  see  CoiraRACTS,  voL  6,  p. 
530,  13  N.  E.  169,  2  A.  S.  R.  124.  990  et  seq.    As  to  the  operation  f»f 
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includes,  however,  the  eflfect  of  the  inability  of  a  grantor  to  convey 
part  of  the  land  or  a  perfect  title  to  property  which  he  has  agreed  to 
convey,  and  the  consequent  right  of  the  vendee  to  T\-aive  the  partial 
inability  and  procure  the  speciiic  performance  of  the  rest.*' 

Impombility  of  Performaiice 

48.  Inability  to  Convey  Title  Generally. — Since  a  court  of  equity 
will  not  do  a  useless  thing  or  make  a  nugatory  decree  **  specific  per- 
formance will  not,  as  a  rule,  be  decreed  against  a  vendor  who  is  un- 
able, for  want  of  title,  to  comply  with  his  contract,''  and  this  is  true 
although  the  want  of  title  is  caused  by  the  defendant's  own  act,  as 
by  his  conveyance  to  a  bona  fide  purchaser.*'  Accordingly,  if,  on  the 
trial  of  a  bill  for  specific  performance  of  a  contract  to  convey  land,  it 
appears  that  the  vendor  has  made  the  execution  of  the  agreement 
impossible,  by  the  performance  of  a  prior  contract  of  sale  and  the 
acknowledgment  and  delivery  of  a  deed  in  pursuance  thereof,  his 
liability  upon  the  second  contract  is  for  damages  only,  and  the  sec- 
ond agreement  will  not  be  specifically  enforced.*'  This  principle  has 
also  been  applied  in  the  case  of  personal  property."  Sometimes  a 
defendant  in  one  capacity  may  be  able  and  in  another  capacity  be 
unable  to  perform  his  contractual  obligations.  In  such  cases  the  courts 
look  to  the  capacity  in  which  a  party  makes  an  agreement.  For  ex- 
ample, where  an  administrator-  as  such  has  covenanted  to  convey 
real  estate  of  hia  decedent,  specific  performance  will  not  be  decreed 
against  him  in  his  capacity  as  an  heir.**  Specific  performance  will 
not  be  granted  in  favor  of  a  person  who  knew  when  the  contract  was 
made  that  the  other  party  had  no  authority  to  deal  with  ihe  subject 
matter.*" 

49.  Effect  of  Subsequent  Power  to  Give  Title. — Equity  may  enforce 
the  ^ecific  performance  of  a  contract  for  the  sale  of  lands,  although 

the  principles  of  estoppel  as  to  con-  ter,  5  Vin.  Abr.  538,  1  P.  Wms.  570, 

tracts,  see  Estoppel,  vol.  10,  p.  799  et  6  Eng.  Rul.  Cas.  640. 

seq.  16.  Kennedy  v.  Hazelton,  128  U.  S. 

13.  See  infra,  par.  48  et  seq.  667,  9  S.  Ct.  202,  32  U.  S.  (L.  ed.) 

14.  Morgan  v.  Bell,  3  Wash.  554,  28   576;  Halsell  v.  Renfrew,  202  U.  S.  287, 
Pac.  925,  16  L.R.A.  614  and  note.       26  S.  Ct.  610,  50  U.  S.  (L.  ed.)  1032,  6 

16.  Boone  v.  Missouri  Iron  Co.,  17  Ann.  Cas.  189. 

How.   340,   15   U.    S.    (L.   ed.)    171;  17.  Maguire  ▼.  Heraty,  163  Pa.  St. 

Smith  v.  Bangham,  156  Cal.  K9,  104  381,  30  Atl.  151,  43  A.  S.  R.  800. 

Pac.  689,  28  L.R.A.(N.S.)  522;  Dren-  18.  Cud  v.  Rutter,  5  Vin.  Abr.  538, 

men  v.  Williams,  59  Colo.  301, 148  Pao.  1  P.  Wms.  570,  6  Eng.  Rul.  Cas.  640. 

265,  Ann.  Cas.  1917A  664;  Zeigler  v.  19.  Metcalf  v.   Hart,  3  Wyo.  613, 

Sontsiner,  8  Gill  &  J.  (Md.)   150,  29  27  Pac.  900,  31  Pac.  407,  31  A.  S.  R. 

Am.  Dec.  534;  Ward  v.  Newbold,  115  122. 

Md.  689,  81  Atl.  793,  Ann.  Cas.  1913A  20.  SeUers  v.  Greer,  172  111,  549,  50 

919;  Hurley  v.  Brown,  98  Mass.  545,  N.  E.  246,  40  L.R.A.  589. 

96  Am.  Dec.  671  and  note;  Cad  v.  Rut-  ' 
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the  vendor  may  have  had  no  title  at  the  time  of  the  sale,  or  even 
at  the  time  of  filing  the  bill,  if  he  can  make  a  good  title  at  the  time 
of  the  decree.*  The  same  holds  true  of  a  mortgagor  who  afterwards 
becomes  possessed  of  property  answering  the  description  of  that 
which  he  undertook  to  mortgage  when  he  had  no  title.*  The  same 
principle  applies  also  to  intangible  property  rights  acquired  after  the 
execution  of  an  agreement  to  transfer  them.*  But  where  the  vendor 
in  a  contract  for  the  sale  of  land  has  no  interest  in  the  land  which 
he  agrees  to  convey,  but  enters  into  it  as  a  mere  speculation  or  ven- 
ture, he  is  not  deemed  a  bona  fide  contractor,  and  for  this  reason  a 
court  of  equity  will  not  lend  him  its  aid  in  enforcing  it* 

50.  Destruction  of  Subject  Matter  by  Fire. — I.t  is  a  general  princi- 
ple of  the  law  that  where  from  the  nature  of  a  contract  it  appears 
that  the  parties  must  have  contemplated  the  continued  existence  of 
some  particular  thing  as  the  foundation  of  what  was  to  be  done,  then, 
in  the  absence  of  any  warranty  that  the  thing  shall  exist,  the  contract 
is  to  be  construed,  not  as  a  positive  contract,  but  as  subject  to  an  im- 
plied condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  accidental  perishing  of  the 
thing  without  the  fault  of  either  party.*  Accordingly  specific  per- 
formance has  been  refused  in  the  case  of  a  contract  to  purchase  real 
j'cstate  with  buildings  located  thereon  where  before  the  time  for  per- 
formance arrived  the  buildings  were  destroyed  by  fire.*  The  same 
result  is  attained  under  the  principle  that  a  plaintiff  who  seeks  spe- 
cific performance  must  be  in  a  position  to  comply  substantially  with 
his  contract  in  every  part.  Obviously  if  the  buildings  have  been 
destroyed  on  the  property  which  is  being  sold  by  the  plaintiff  he  is 
not  able  to  give  substantial  performance  of  hia  own  undertakings.' 
Where,  however,  a  statute  provides  that  judicial  sale  shall  be  confirmed 
upon  certain  facts  being  shown  to  the  court,  and  a  fire  occurs  after 
the  confirmation  of  such  a  sale  and  before  delivery  of  the  deed,  spe- 

1.  Hepburn  v.  Auld,  5  Cranch  262,  N.  E.  793,  19  A.  S.  R.  23. 

3  U.  S.  (L.  ed.)  96;  Hepburn  v.  Dun-  S.  Wood  v.  Casserieigh,  30  Colo.  287, 

lop,  1  Wheat.  179,  4  U.  S.  (L.  ed.)  65;  71  Pae.  360,  97  A.  S.  R.  138. 

Mason  V.  Caldwell,  5  Oilman  (111.)  196,  4.  Townsbend    v.    Goodfellow,    40 

48  Am.  Dec.  330;  Borden  v.  Croak,  131  Minn.  312,  41  N.  W.  1056,  12  A.  S.  R. 

111.  68,  22  N.  E.  793,  19  A.  S.  R.  23;  736,  3  L.R.A.  739. 

Townshend  v.   Goodfellow,  40   Minn.  6.  Hawkea  v.  Kehoe,  193  Mass.  419, 

312,  41  N.  W.  1056,  12  A.  S.  R.  736,  79  N.  E.  766,  9  Ann.  Cas.  1053  and 

3  L.R.  A.  739;  Filley  V.Duncan,  1  Neb.  note,  10  L.R.A.(N.S.)  125  and  note. 

134,   93   Am.   Dee.  337;   Seymour  v.  For  a  full  discussion  of  this  principle, 

Delaney,  3  Cow.  (N.  T.)  445,  15  Am.  see  Conteacts,  vol.  6,  p.  1005. 

Dec.  270;  Brown  v.  Haff,  5  Paige  (N.  «.  Good  v.  Jarrard,  93  S.  C.  229,  76 

Y.)   235,  28  Am.  Dec.  425;  Pugh  v.  S.  B.  698,  43  L.R.A.(N.S.)   383  and 

Chesseldine,  11  Ohio  109,  37  Am.  Dec.  note. 

414;  Tyson  v.  Passmore,  2  Pa.  St.  122,  7.  Phinizy  v.  Guernsey,  111  Ga.  346, 

44  Am.  Dec.  181.  36  S.  E.  796,  78  A.  S.  R.  207,  50 

2.  Borden  v.  Croak,  131  111.  68,  22  L.R.A.  680. 
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cific  performance  of  the  agreement  of  purchase  will  not  on  that  ac- 
count be  refused.*  Under  a  statute  providing  that  the  want  of  title 
or  other  inability  of  the  vendor  to  perform  part  of  his  obligation  will 
not  defeat  the  right  of  the  vendee  to  performance  of  the  other  part, 
a  vendee  may  compel  specific  performance  of  the  real  estate  without 
the  burned  buildings  being  restored,  and  to  this  end  a  court  of  equity 
will  allow  him  such  an  abatement  of  the  contract  price  as  is  just  and 
reasonable  in  view  of  the  changed  condition  of  the  property.*  But, 
in  the  absence  of  any  statute,  a  provision  in  a  contract  for  the  sale 
of  real  estate,  the  buildings  on  which  constitute  an  important  part 
of  the  subject  matter  of  the  contract,  that  the  premises  at  the  time  of 
delivery  are  to  be  "in  the  same  condition  in  which  they  now  are,  rea- 
sonable use  and  wear  of  the  buildings  thereon  alone  excepted,"  does 
not,  in  case  of  deslaruction  of  the  buildings  by  fire,  give  the  vendee  a 
right  to  specific  performance  with  the  buildings  restored,  or  with  an 
allowance  for  their  value.** 

51.  Partial  Impossibility  of  Performance;  In  General.< — Specific 
performance  of  part  of  a  contract  may  be  decreed  when  it  consists  of 
two  distinctly  severable  parts,**  and  as  a  general  rule  where  a  con- 
tract is  divisible  the  inability  of  the  court  to  order  performance  of 
one  or  more  parts  will  not  deter  it  from  ordering  performance  of  the 
rest*'  Especially  where  part  of  a  contract  cannot  be  performed 
through  default  of  the  defendant,  he  may  be  ordered  to  perform  the 
remainder.*'  But  where  a  contract  is  entire  and  not  severable,  al- 
though it  may  relate  to  two  or  more  distinct  items,  such  as  parcels  of 
ground,  equity  will  refuse  to  enforce  specifically  the  contract  as 
regards  less  than  the  entire  subject  matter  of  the  contract.**  Par- 
ticular stipulations  of  a  contract  will  be  specifically  enforced  apart 
from  the  rest  of  the  contract  only  where  they  clearly  stand  by  them- 
selves, unaffected  by  other  provisions.**  Where  the  plaintiff  is  will- 
ing to  perform  all  of  his  obligations  under  a  contract  he  may  waive 
the  failure  of  the  defendant  to  perform  portions  of  the  contract  and 
obtain  specific  performance  of  the  balance  of  the  contract  provided  the 
case  is  otherwise  an  appropriate  one  for  such  a  decree.**    As  a  gen- 

8.  MoUer  v.  Niagara  F.  Ins.  Co.,  54  v.  Hurst,  223  Mo.  688,  122  S.  W.  1022, 
Wash.  439,  103  Pac.  449,  132  A.  S.  R.  135  A.  S.  R.  531. 

1115,  24  L.R.A.(N.S.)  807.  Note:  6  Eng.  Rul.  Cas.  661. 

9.  Phinizv    v.    Guernsey,    111    Ga.  13.  Note :  6  Eng.  Rul.  Cas.  662. 
346,  36  S.  E.  796,  78  A.  S.  R.  207,  50  14.  Combs  v.  Little,  4  N.  J.  Eq.  310, 
L.R.A.  680.  40  Am.  Dec.  207. 

10.  Hawkes  v.  Kehoe,  193  Mass.  419,       15.  Weltz  v.  Jacobs,  171  111.  624,  49 
79  N.  E.  766,  9  Ann.  C^.  1053  and  N.  E.  723,  40  L.R.A.  98. 

note,  10  L.R.A.(N.S.)  125  and  note.  16.  Jasper  v.  Wilson,  14  N.  M.  482, 

11.  Adams  v.  Messinger,  147  Mass.  94  Pac  951,  23  L.R.A.(N.S.)  982.   As 
185,  17  N.  E.  491,  9  A.  S.  R.  679.        to  the  waiver  of  defenses,  see  supra, 

12.  Moore  v.  Gariglietti,  228  111.  143,  par.  47. 
81  N.  E.  826,  10  Ann.  Cas.  560;  Meek 
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§  52  SPECIFIC  PERFORMANCE  25  R.  C.  L. 

eral  rule  a  plaintiff  seeking  specific  performance  must  be  able  to  por^ 
form  all  of  his  own  obligations.  Thus  a  complainant  who  relies  on 
part  performance  in  order  to  sustain  his  action  must  show  that  he  is 
not  in  default  in  not  performing  the  residue  of  his  obligations,"  and 
that  he  is  ready  and  willing  to  do  all  the  things  that  are  required  of 
him  by  the  agreement  according  to  its  terms.**  But  the  failure  of 
title  to  a  small  portion  of  the  land  which  one  has  contracted  to  con-. 
vey  does  not  destroy  his  right  to  specific  performance  of  the  contract, 
if  such  portion  is  not  material  to  the  enjoyment  of  the  rest  of  the 
land/*  and  if  due  abatement  is  made  in  the  purchase  price.**  It 
seems,  however,  that  in  such  a  case  it  is  essential  that  the  vendor  shall 
not  have  made  any  misrepresentation  or  done  any  other  act  which 
would  deprive  him  of  the  privilege  of  an  equitable  decree.*  Where  the 
vendor  can  convey  only  an  insigniiicant  and  immaterial  part  of  the 
land  which  is  the  subject  of  the  contract,  equity  will  not  compel  a 
vendee  to  take  that,  even  at  a  corresponding  deduction  of  the  price.* 
52.  Defendant's  Inability  to  Convey  Entire  Title. — Although  when 
performance  is  impossible  it  obviously  cannot  be  decreed,*  it  is  a 
well  recognized  principle  of  equity  that  a  vendee,  in  an  action  brought 
by  him  for  specific  performance  of  a  contract,  may  waive  the  per- 
formance on  the  part  of  the  vendor  of  portions  of  his  contract,  and 
may  elect  to  take  a  partial  performance,  if  he  himself  is  willing  to 
perform  fully.*  Especially  where  the  vendee  is  willing  to  take  the 
vendor's  defective  title  without  asking  for  an  abatement  in  the  pur- 
chase price,  the  vendor  will  not  be  permitted  to  set  up  his  defective  title 
or  insufiicient  estate  as  a  defense  to  an  action  for  the  specific  perform- 
ance of  his  contract.'    Since  the  vendor  is  estopped  from  asserting  his 

17.  Hays  v.  Hall,  4  Port.  (Ala.)  374,  [1915]  A.  C.  (Ei^.)  866,  Ann.  Cas. 
30  Am.  Dec.  530;  McKean  v.  Reed,   1915D  1106  and  note. 

Litt.  Sel.  Cas.  (Ky.)  395, 12  Am.  Dec.  2.  Note:  52  L.R..A.(N.S.)  959. 

318  and  note;  Jones  v.  Peterman,  3  3.  Maryland  Telephone,  etc.,  Co.  v. 

Sea^.  &  R.  (Pa.)  543,  8  Am.  Dec.  672.  Chas.  Simons  Sons  Co.,  103  Md.  136, 

Note:  39  A.  S.  R.  843.  63  Atl.  314,  115  A.  S.  R.  346;  Wlialen 

18.  Clancy  v.  Flusky,  187  HI.  605,  v.  Baltimore,  etc.,  R.  Co.,  108  Md.  11, 
58  N.  E.  594,  52  L.R.A.  277.  69   Atl.   390,   129   A.   S.   R.  423,   17 

19.  James'  Land,  etc.,  Co.  v.  Ver-  L.R.A.(N.S.)  130. 

non,  129  Tenn.  637,  168  S.  W.  156,  52       4.  Jasper  v.  Wilson,  14  N.  M.  482, 

L.R.A.(N.S.)  959  and  note.  94   Pac.   951,   23   L.R.A.(N.S.)    982; 

Note:  12  Am.  Dec.  324.  Spengler  v.  Sonnenberg,  88  Ohio  St. 

20.  James'  Land,  etc.,  Co.  v.  Ver-  192,  102  N..  E.  737,  Ann.  Cas.  1914D 
non,  129  Tenn.  637,  168  S.  W.  156.  52  1083  and  note,  52  L.R.A.(N.S.)  510; 
L.R.A.(N.S.)  959  and  note;  Rutber-  Corson  v.  Mulvany,  49  Pa.  St.  88,  88 
ford  V.   Acton-Adams,   [1915]    A.  C.  Am.  Dec.  485. 

(Eng.)    866,  Ann.   Cas.  1915D  1106.       Note:  L.R.A.1917F  597. 
As  to  abatement  in  case  the  suit  is       Generally  as  to  the  right  of  a  party 
against  a  grantor  who   is  unable  to  to  waive  defenses  to  the  specific  per- 
convey  a  complete  title,  see  infra,  par.  formance  of  contracts,  see  supra,  par. 
52.  47. 

1.  Rutherford      ▼.      Acton-Adams,      6.  Note:  10  L.R.A.(N.S.)  121. 
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inability  to  perform,*  a  vendee  may  have  specific  performance  of  an 
agreement  to  sell  land  to  the  extent  that  the  grantor  is  able  to  transfer 
title  and  comply  with  his  agreement  of  sale.'  Where  the  sale  relates  to 
crops  to  be  grown  on  land  the  same  principle  has  been  applied  and  if 
there  is  a  deficiency  due  to  drought  or  other  cause  the  seller  may  be  re- 
quired to  perform  as  far  as  it  is  possible.*  But  the  vendee  cannot  re- 
quire the  grantor  to  deposit  security  for  the  fulfilment  of  his  contract 
as  an  indemnity  against  eviction  in  the  event  of  the  title  proving  defec- 
tive.* 

53.  Abatement  for  Partial  Inability  to  Perform. — ^Where  a  vendor 
has  undertaken  to  sell  a  larger  interest  in  land  than  he  possesses, 
the  vendee  may  as  a  rule  not  only  obtain  a  decree  of  specific  per- 
formance as  to  such  title  as  the  vendor  can  furnish,**  but  he  may 
have  a  just  abatement  from  the  purchase  money  for  the  deficiency 
of  title,  or  quantity  or  quality  of  the  estate.**  If  the  vendor  cov- 
enants to  convey  a  clear  title,  and  it  is  in  fact  subject  to  a  lease- 
hold, the  purchaser  may  have  specific  performance  of  the  contract  to 
convey,  with  an  abatement  because  of  the  incumbrance,  so  far  as  he 
is  able  to  do  so.**  The  same  rule  is  enforced  in  cases  of  misdescrip- 
tion and  misrepresentation  in  important  particulars  in  reference  to 
the  land.  Thus,  if  the  real  estate  sold  is  marsh  land  when  the  rep- 
resentation at  time  of  sale  was  that  it  was  highland,  the  vendee  may 

6.  Spengler  v.  Sonnenberg,  «8  Ohio  346,  36  S.  E.  796,  78  A.  S.  R.  207,  50 
St.  192,  102  N.  E.  737,  Ann.  Cas.  L.R.A.  680;  Moore  v.  Gariglietti,  228 
1914D  1083,  52  L.R.A.  (N.S.)  510.  111.  143,  81  N.  E.  826,  10  Ann.  Cas. 

7.  Kuhn  V.  Eppstein,  219  111.  154,  560  and  note;  Keepers  v.  Yoeum,  84 
76  N.  E.  145,  2  L.R.A.(N.S.)  884;  Kan.  554,  114  Pac.  1063,  Ann.  Cas. 
Keepers  v.  Yocnm,  84  Kan.  554,  114  1912A  748;  KeUy  v.  Bradford,  3  Bibb 
Pac.  1063,  Ann.  Cas.  1912A  748;  Melin  (Ky.)  317,  6  Am.  Dec.  656;  Melin  v. 
V.  Woolley,  103  Minn.  498,  115  N.  W.  Woolley,  103  Minn.  4»8,  115  N.  W. 
654,  946,  22  L.R.A.(N.S.)  595;  654,  946,  22  L.R.A.(N.S.)  595; 
Spengler  v.  Sonnenberg,  88  Ohio  St.  Mundy  v.  Irwin,  20  N.  M.  43, 145  Pac. 
192,  102  N.  E.  737,  Ann.  Cas.  1914D  1080,  Ann.  Cas.  1918D  713;  Burk's 
1083,  52  L.R.A.(N.8.)  510;  Burk's  Appeal,  75  Pa.  St.  141,  15  Am.  Rep. 
Appeal,  75  Pa.  St.  141,  15  Am.  Rep.  587;  Harbers  v.  Gadsden,  6  Rich.  Bq. 
587;  Harbers  v.  Gadsden,  6  Rich.  Eq.  (g  c.)  284,  62  Am.  Deo.  390;  Heav- 
(S  C.)  284,  62  AitL  Dec.  390;  Wnght  ^,^  ^.  Morgan,  30  W.  Va.  335,  4  S.  E. 
V.  Young,  6  Wis.  127,  70  Am.  Dec.  453  4^6,  8  A.  S  r!  55;  Wright  v.  Young, 
and  note.  x  »  a  /xr  c  ^  nos.  «  Wis.  127,  70  Am.  Dec.  453  and  note; 
T  w1^oi7^^Q7  ^^    ^  ^^  '  Rutherford   v.    Acton-Adams,    [J915] 

T  OntS  Deciduous  Fruit  Grow-  ^■^-   <f  *«;)   866,  Ann.  Cas.  1915D 

ers'  Ass'n  v.  Cutting  Fruit  Packing  Co.,  ^^^^^  "»*«•,  t,.,^.,    ,,7.    or 

134  Cal.  21,  66  Pac.  28,  86  A.  S.  R.  ,  ^.^=  ^'^    L.R.A.(N.S.)    117;    38 

231,  53  L.R.A.  681.  L.R.A.(N.S.)  1195. 

9.  Refeld  v.  Woodfolk,  22  How.  12.  Kuhn  v.  Eppstein,  219  HI.  154, 
318, 16  U.  S.  (L.ed.)  370.  76  N.  E.  145,  2  L.R..A.(N.S.)   884; 

10.  See  supra,  par.  52.  Eppstein  v.  Kuhn,  225  111.  115,  80  N. 

11.  Phinizy  v.  Guernsey,  HI   Ga.  E.  80, 10  L.R.A.(N.S.)  117  and  note. 
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have  specific  performance  with  due  abatement  in  the  price.  Specific 
performance  with  abatement  in  price  in  such  cases  is  awarded  al- 
though the  grantor  may  seek  to  rescind  the  contract.**  Under  this 
same  principle  it  has  been  held  that  on  a  bill  for  specific  performance 
of  a  contract  for  the  conveyance  of  land,  if  the  vendor's  title  is  doubt- 
ful to  a  paxt,  the  court  will  not  compel  him  to  give  Ifmd  out  of  the 
same  survey,  to  which  his  title  is  clear,  in  heu  of  the  land  sold,  but 
will  give  compensation  in  damages  for  that  portion  to  which  the 
title  is  doubtful.**  The  abatement  may  even  be  allowed  by  ordering 
a  repayment  of  a  proportionate  part  of  the  purchase  money  where 
the  entire  consideration  was  paid  and  the  vendor  is  imable  to  convey 
part  of  the  land.*'  In  ascertaining  the  amount  of  abatement  in  such 
cases  different  rules  have  been  laid  down.  Thus  it  has  been  held  that 
where  it  appeared  that  the  vendor  owned  only  two  fifths  of  the  land 
contracted  to  be  sold,  a  decree  directing  the  vendor  to  convey  his  in- 
terest should  require  the  purchaser  to  pay  only  two  fifths  of  the  pur- 
chase price  stipulated  in  the  contract.**  But  there  are  also  authori- 
ties to  the  effect  that  the  court  should  not  attempt  to  ascertain  the  aver- 
age price  per  acre  of  the  entire  tract  sold  as  the  rule  of  abatement,  but 
should  edopt  as  the  measure  of  abatement  such  portion  of  the  pur- 
chase price  as  the  relative  value  of  the  land  lost  bears  to  the  purchase 
price  of  the  whole  tract.*'  It  should  be  noted  that  a  contract  of  ex- 
change of  real  estate  may  be  specifically  enforced  the  same  as  one  for 
ordinary  sale,  and  the  vendee  may  have  a  specific  performance  of  that 
part  of  the  contract  which  the  vendor  can  perform,  with  compensa- 
tion for  that  part  which  he  cannot  perform,  the  same  as  in  ordinary 
cases  of  sales  of  real  estate.*' 

Laches 

54.  General  Principles. — A  party  seeking  specific  performance  must 
show  that  he  has  not  been  guilty  of  laches  or  negligence,**  for  when- 
ever a  bill  for  specific  performance  is  brought  by  a  party  who  is  himself 
in  fault,  the  court  will  consider  all  the  circumstances  of  the  case,  and 
decree  according  to  those  circumstances.**  Laches  is  a  distinct  ground 
for  the  refusal  of  courts  of  chancery  to  grant  specific  performance  of 

13.  Harbers  v.  Gadsden,  6  Rich.  Eq.  18.  Mundy  v.  Irwin,  20  N.  M.  43, 
(S.  C.)  284,  62  Am.  Dec.  390.  145  Pac.  1080,  Ann.  Cas.  1918D  713 

14.  Kelly     v.     Bradford,     3     Bibb  and  note. 

(Ky.)  317,  6  Am.  Dec.  656.  19.  Dorsev  v.  Packwood,  12  How. 

15.  Pratt  V.  Law,  9  Cranch  456,  3  U.  126,  13  U.  S.  (L.  ed.)  921;  Rogers  v. 
S.  (L.  ed.)  792.  Saunders,  16  Me.  92,  33  Am.  Dec.  635. 

16.  Moore  v.  Gariglietti,  228  lU.  143,  20.  Brashier  v.  Gratz,  6  Wheat.  528, 
81  N.  E.  826,  10  Ann.  Cas.  660  and  5  U.  S.  (L.  ed.)  322.  As  to  the  gener- 
note.  al  effect  of  statutes  of  limitation  in 

17.  Heavener  v.  Morgan,  30  W.  Va.  equity,  see  Limitation  of  AenoNS. 
336,  4  S.  B.  406,  8  A.  S.  R.  65.  vol.  17,  p.  735. 
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contract&^  Even  vhen  the  contract  does  not  make  time  of  the  essence 
ot  the  contract,*  any  unreasonable  delay  •  or  inexcusable  negligence 
on  the  part  of  the  plaintiff  may  be  sufficient  to  prevent  his  procuring 
a  decree  in  equity  for  specific  performance.*  Laches  may  consist  of 
delay  in  the  performance  by  the  plaintiff  of  his  own  obligations,*  when 
unable  to  assign  any  sufficient  justification  or  excuse  for  bis  delay,  and 
when  there  is  nothing  in  the  acta  or  conduct  of  the  other  party  that 
amoimts  to  an  acquiescence  in  that  delay.*  Again,  the  plaintiff's 
laches  may  consist  of  his  failure  promptly  to  institute  and  prosecute 
proceedings  in  reference  to  such  contract'  But  delay  in  suing 
for  a  specific  performance  of  a  contract  for  the  sale  of  real  estate  wUl 
not  defeat  the  plaintiff,  if  such  delay  was  the  result  of  the  acta  of  the 
defendants  or  their  predecessors  in  interest  in  attempting  to  deceive 
the  plaintiff,  and  to  deprive  him  of  the  benefit  of  his  contract.^  And 
in  a  suit  for  ^ecific  performance  of  a  contract  to  convey  land,  the 
vendor,  to  make  the  plaintiff's  delay  available  as  a  defense,  must 
have  performed  or  been  ready  and  wUling  to  perform  all  the  terms 
of  the  contract  stipulated  for  on  his  own  part' 

1.  Davison  v.  Davis,  125  U.  S.  90,'  10  U.  8.  (L.  ed.)  405;  Ahl  v.  Johnson, 
8  S.  Ct  825,  31  U.  S.  (L.  ed.)  635;  20  How.  511,  15  U.  S.  (L.  ed.)  1005; 
Castner  v.  Walrod,  83  lU.  171,  25  Am.  Moore  v.  Skidmore,  Litt  Sel.  Cas. 
Rep.  369;  Walker  v.  Emerson,  20  Tex.  (Ky.)  453,  12  Am.  Dec.  333;  McAus- 
706,  73  Am.  Dec  207.  land  v.  Ptmdt,  1  Neb.  211,  93  Am.  Dec. 

Note:  54  Ain.  Dec.  132.  358. 

And  see  Limitaxioh  ov  Aonoirs,  Note:  13  Eng.  Rol.  Cas.  108. 

vol.  17,  p.  743.  5.  Hatch  v.  Kizer,  140  111.  583,  30  N. 

2.  As  to  the  effect  of  time  being  of  E.  605,  33  A.  S.  B.  258  and  note; 
the  essence  of  the  contract,  see  infra,  Quarton  v.  American  Law  Book  Co., 
par.  58.  143  la.  517, 121  N.  W.  1009,  32  L.R.A. 

3.  Watts  V.  Waddle,  6  Pet.  389,  8  (N.S.)  1;  Hogan  v.  Kyle,7  Wash.  595, 
U.  S.  (L.  ed.)  437;  United  States  v.  35  Pac.  399,  38  A.  S.  B.  910;  Dyer  v. 
Noe,  23  How.  312,  16  U.  S.  (L.  ed.)  Duffy,  39  W.  Va.  148,  19  S.  E.  540, 
462;  Nickerson  v.  Nickerson,  127  U.  24  LRA  339 

S.  668,  8  S.  Ct.  1355,  32  U.  S.  (L.  ed.)  e.  Lewis  v.  Woods,  4  How.  (Miss.) 
^i*'A^*??  ^•,«'^.5?^,1  1"  Cal  317,  86,  34  Am.  Dec.  110;  Kirby  v.  Har- 
70  Am.  Dee.  725;  Oiabot  v.  Winter  ^son,  2  Ohio  St  326,  59  Am.  Dec.  677. 
?""|  ^^'.fo  ^\^'^^  ®'*-  J^^\^       7.  Townsend  v.  Vanderwerker,  160 

T?  OK1.  Tr.»..h  L  Tr;,«,  idA  Tii  Koa  ed.)  383;  Hatch  v.  Kizer,  140  111.  583, 
R.  251;  Hatch  v.  Kizer,  140  III.  583,  „.  <„  _,'  „-  „_  .  q  t>  oko.  w„i 
30  N.  E.  605,  33  A.  S.  B.  258;  Ben©-  ?"  N-  ^-  ^P'  33  A.  S.  B  258;  Wal- 
dict  v.  Lynch,  1  Johns.  Ch.  (N.  T.)  ^f  ^•^<^'?^'  1^*°*  (Ky.)  92,  25 
370,  7  Am.  Dec.  484  and  note;  Gotthelf  Am.  Dec.  134;  Hogan  v.  Kyle,  7 
V.  Stranahan,  138  N.  T.  345,  34  N.  E.  Wash,  595,  35  Pac.  399,  38  A.  S.  B. 
286,  20  L.B.A.  455;  CampbeU  v.  Bart-  910- 

lett,  122  Tenn.  208,  122  S.  W.  250,  25      Note:  13  Eng.  Bui.  Cas.  108. 
L.B.A.(N.S.)  639  and  note.  8.  Earns  v.  Olney,  80  Cal.  90,  22 

Notes:  54  Am.  Dec.  132;  12  Ann.  Pac.  57,  13  A.  S.  B.  101. 
Cas.  124.  9.  Tate  v.  Pensacola,  ete.,  Co.,  37 

4.  Taylor  v.  Longworth,  14  Pet  172,  Fla.  439,  20  So.  542,  53  A.  S.  R.  251. 
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55.  Factors  Involved  in  Laches. — Delay  in  seeking  specific  perfonn- 
fince  works  no  harm  where  there  has  been  continued  acquiescence  on 
both  sides,^"  but  laches  may  be  imputed  to  one  seeking  specific  per- 
formance from  the  time  when  the  one  against  whom  relief  is  sought 
has  indicated  by  hia  acts  or  expressions  his  intention  to  .abandon  the 
eontract.^^  What  is  a  reasonable  time  within  which  to  file  a  bill 
for  specific  performance  of  a  contract  cannot  be  fixed  with  precision 
by  any  general  rule,  but  such  delay  as  raises  a  presumption  that  the 
party  has  abandoned  the  contract  is  considered  the  equivalent  to 
consent  to  its  rescission.**  Many  different  factors  may  be  considered 
in  determining  whether  or  not  a  party  has  been  guilty  of  such  laches 
that  he  will  lose  the  right  to  specific  performance.  Thus  the  ques- 
tion of  laches  in  actions  for  specific  performance  may  depend  on  the 
absence  of  the  adverse  party  from  the  jurisdiction  in  which  suit  might 
have  been  brought,*'  or  on  the  unexpected  necessity  of  the  plaintiff 
himself  being  absent  from  home  on  the  day  when  he  should  have 
fierformed  his  own  obligations.'*  Again,  it  may  depend  on  the  inr 
fancy  •*  or  insanity  of  the  complainants.**  Even  illness  *'  or  the 
peculiar  confidential  relationship  which  existed  between  the  parties 
may  be  sufficient  excuse  for  delay.*'  A  defect  in  the  title  may  excuse 
the  failure  to  comply  promptly  with  a  contract  to  purchase  lands,** 
and  the  same  seems  to  be  true  of  a  mere  mistake  by  a  party  as  to 
his  legal  rights  provided  the  circumstances  of  the  case  are  novel.*' 
Laches  is  less  excusable  in  regard  to  certain  classes  of  ptoperty  than 
others.  For  example  promptness  in  seeking  specific  performance  is 
especially  required  in  reference  to  contracts  involving  the  stock  of 

10.  Welch  V.  Whelpl^,  62  Mich.  15,  to  excuse  delay) ;  CampbeU  v.  Bartlett, 
28  N.  W.  744,  4  A.  S.  R.  810;  Bright  122  Tenn.  208,  122  S.  W.  250,  25 
V.  James,  35  R.  I.  492,  87  Atl.  316,  L.R.A.(N.S.)  639.  As  to  infancy  ex- 
Ann.  Cas.  1915B  1099  and  note.  eusing  delay,  see  LiiiiTjiaiOsr  of  Ao- 

11.  DeCordova  v.  Smith,  9  Tex.  129,  tions,  vol.  17,  p.  867. 

58  Am.  Dec.  136.  16.  Craig  v.  Leiper,  2  Yerg.  (Tenn.) 

12.  Chabot  v.  Winter  Park  Co.,  34  193,  24  Am.  Dec.  479.  As  to  mental 
Fla.  258,  15  So.  756,  43  A.  S.  B.  192.  incapacity  suspending  the  statute  of 
As  to  particular  periods  of  delay  con-  limitations,  see  Iahitatios  or  Ao- 
sidered  reasonable  or  unreasonable  in  tions,  vol.  17,  p.  876. 

the  bringing  of  proceedings  for  the  17.  Jones  v.  Bobbins,  29  Me.  351, 

specific  performance  of  contracts,  see  50  Am.  Dec.  593  and  note;  Seymour  v. 

infra,  par.  59.  Delaney,  3  Cow.  (N.  Y.)  445,  15  Am. 

13.  Young  V.  Daniels,  2  la.  126,  63  Dec.  270. 

Am.  Dec.  477.  18.  Townsend  v.  Vanderwerker,  160 

14.  Andrews  v.  Sullivan,  2  GUman  U.  S.  171,  15  S.  Ct.  997,  40  U.  S.  (L. 
(111.)  327,  43  Am.  Dec.  53.  ed.)  383;  Bowie  v.  Stonestreet,  6  Md. 

15.  Allen  v.  Beal,  3  A.  K.  Marsh.  418,  61  Am.  Dec.  318. 

(Ky.)  554, 13  Am.  Dec.  203;  Hayes  v.      19.  Craig  v.  Martin,  3  J.  J.  Marsh. 
Nourse,  114  N.  Y.  595,  22  N.  E.  40, 11   (Ky.)  50,  19  Am.  Dec.  157. 
A.  S.  R.  700  (but  in  this  case  infancy      20.  Estes  v.  Browning,  11  Tex.  237, 
was  not  adjudged  as  a  sufficient  reason  60  Am.  Dec.  238. 
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corporations.*  On  the  other  hand  laches  cannot  be  imputed  to  one 
in  the  peaceable  possession  of  land  for  delay  in  resorting  to  a  court 
of  equity,  since  the  possession  is  notice  to  all  of  the  possessor's  equi- 
table rights,  and  he  needs  to  assert  them  only  when  he  may  find 
occasion  to  do  so.*  When  time  is  material  to  the  contract,  rather 
than  of  its  essence,  and  the  vendee  is  in  possession  with  the  vendor's 
consent,  the  vendee's  mere  delay  in  either  bringing  suit  or  paying 
will  not  prevent  his  compelling  a  conveyance  when  at  last  he  does 
pay  or  tender  the  amount  due.  His  right  to  relief  endures  until  the 
vendor  shall  have  duly  demanded  payment  within  some  named  pe- 
riod with  rescission  as  the  alternative,  and  the  vendee  shall  have  there- 
upon defaulted.'  Where  neither  party  to  a  contract  offers  to  perform 
his  obligations  under  it  on  the  day  fixed  for  performance  they  are 
considered  equally  in  default.  Under  such  circumstances  either  par- 
ty may  relieve  himself  from  his  own  default,  by  performance  or  an 
oflfer  to  perform,  and  may  then  require  the  other  to  do'  so  within  a 
reasonable  time.*  Elements  of  estoppel  may  control  the  exercise  of 
the  power  of  chancery  as  to  specific  performance.*  For  example  a 
person  who  stands  by  without  making  known  his  rights,  and  encour- 
ages and  permits  an  innocent  purchaser  to  negotiate  a  lease  with 
the  owner  of  the  property  and  thereafter  to  incur  great  expenditure 
in  search  for  and  developing  of  oil,  is  estopped  from  maintaining  a 
suit  against  the  landowner  and  such  lessee  to  enforce  a  contract  to 
purchase  the  lands  entered  into  before  such  lease  was  made.* 
.  56.  Change  in  Circumstances. — Although  it  is  a  principle  of  equity 
that  a  contract  is  to  be  judged  as  of  the  time  at  which  it  was  entered 
into,  and  if  fair  when  made  the  fact  that  it  has  become  a  hard  one  by 
the  force  of  subsequent  circumstances  or  changing  events  will  not  nec- 
essarily prevent  its  specific  performance,'  it  is  also  a  rule  that  chancery 
will  not  interfere  to  grant  specific  performance  where  there  has  been 
a  great  change  of  circumstances.*    Therefore,  where  lands  have  been 

1.  Note:  60  L.B.A.  508.  4.  Brown  v.  Slee,  103  U.  8.  828,  26 

2.  Rnekman  v.  Cory,  129  U.  S.  387,  U.  S.  (L.  ed.)  618. 

9  8.  Ct.  316,  32  U.  S.  (L  ed.)  728;  6.  As  to  equitoble  estoppel  in  gen- 
Jones  T.  Gainer,  157  Ala.  218,  47  So.  eral,  see  Estoppel,  vol.  10,  p.  688. 
1^,  131  A.  S.  R.  52;  Love  v.  Watkins,  6.  Lowther  Oil  Co.  v.  Miller-Sibley 
40  Cal.  547,  6  Am.  Rep.  624;  Coffee  v.  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433, 
Emigb,  15  Colo.  184,  25  Pac.  83,  10  97  A.  S.  R.  1027. 
L.R.A.  125;  Tate  v.  Pensacola,  etc.,  7.  Schmidtz  v.  Louisville,  etc.,  R. 
Co.,  37  Fla.  439,  20  So.  542,  53  A.  S.  Co.,  101  Ky.  441,  41  S.  W.  1015,  38 
.R.  251.  L.R.A.  809.     And  see  supra,  par.  20, 

8.  Jones  v.  Gainer,  157  Ala.  218,  47  22. 
So.  142,  131  A.  S.  R.  52;  Boone  v.  8.  Pratt  v.  Carroll,  8  Cranch  471, 
Templeman,  158  Cal.  290,  110  Pac.  3  U.  8.  (L.  ed.)  627;  Pratt  v.  Law,  9 
947,  139  A.  8.  R.  126;  Tate  v.  Pensa-  Cranch  456,  3  U.  S.  (L.  ed.)  791;  Holt 
eola,  etc.,  Co.,  37  Fla.  439,  20  So.  642,  v.  Rogers,  8  Pet.  420,  8  U.  S.  (L.  ed.) 
63  A.  S.  R.  251.  995;  Taylor  v.  Longwotth,  14  Pet.  172, 
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conveyed  with  restrictive  covenants  limiting  their  use,  and  the  condi- 
tion and  character  of  the  adjoining  land  with  reference  to  those  con- 
veyed have  so  changed  as  to  render  the  restriction  in  the  conveyance 
inapplicable  according  to  its  true  intent  and  spirit,  equity  will  not 
interpose  by  injunction  to  prevent  the  breach  of  the  covenant,  but  will 
leave  the  party  aggrieved  to  his  remedy  at  law.'  Nor  will  a  covenant 
to  keep  a  dock  in  good  order  and  repair  and  make  good  all  damages 
to  the  leased  premises  be  specifically  enforced  where  by  a  sudden  storm 
and  flood  the  land  is  so  washed  away  as  to  make  performance  an  engi- 
neering feat  of  great  expense  and  difficulty.**  The  same  conclusion 
has  been  reached  in  a  case  in  which  the  plaintiff  contracted  to  sell  and 
the  defendant  to  buy  a  leasehold  interest  in  land  to  commence  in  the 
future  and  before  the  day  an  ocean  storm  washed  away  part  of  the 
land.**  The  change  in  circumstances  may  involve  the  rights  of  third 
persons,  for.it  is  settled  law  that  specific  performance  will  be  denied 
•  when  rights  of  innocent  third  persons  have  intervened  so  that  the  en- 
forcement of  the  contract  would  be  inequitable  or  unjust  to  them.** 
Although  it  has  been  ruled  that  if  a  contract,  when  entered  into,  is 
certain,  mutual,  fair  in  all  its  parts,  and  for  an  adequate  consideration, 
it  is  immaterial  that  by  force  of  subsequent  circumstances  it  has  be- 
come less  beneficial  to  one  party,  unless  such  change  is  in  some  way 
the  fault  of  the  party  seeking  its  specific  execution,*'  the  better  opinion 
appears  to  be  that  even  if  a  contract  was  fair  and  just  when  made,  the 
interference  of  the  court  should  be  denied,  if  subsequent  events  have 
made  performance  by  the  defendant  so  onerous  that  its  enfo-cement 
would  impose  great  hardship  upon  him,  and  cause  little  or  no  benefit 
to  the  plaintiff.** 

57.  Change  in  Value. — The  fact  that  the  value  of  property  which 
is  the  subject  of  a  contract  has  increased  or  diminished  since  the  con- 
tract was  executed  will  not  ordinarily  warrant  a  refusal  to  carry  out 
its  terms,  in  the  absence  of  circumstances  indicating  fraud  or  bad 

10  U.  S.  (L.  ed.)  405;  Ahl  T.  Johnson,  L.R.A.  550. 

20  How.  511,  15  U.  S.  (L.  ed.)  1005;  11.  Huguenin  ▼.  Courtoiay,  21  8,  C. 

Johnson   v.    Hnbbell,   10   N.   J.    Eq.  403,  53  Am.  Ftep.  688. 

332,   66   Am.  Dec.   773;   Gotthelf  ▼.  •   12.  Holt  v.  Rogers,  8  Pet.  420,  8  U. 

Stranahan,  138  N.  Y.  345,  34  N.  E.  S,  (L.  ed.).995;  Bernard  v.  Benson, 

286,  20  L.B.A.  455;  Friend  v.  Lamb,  58  Wash.  191, 108  Pae.  439,  137  A.  S. 

152  Pa.  St.  529,  25  Atl.  577,  34  A.  S.  K.'  1051. 

R.  672  and  note.  Note:  140  A.  S.  B.  60. 

Note:  13  Eng.  Rul.  Cas.  108.  IS-  Brewer  v.  Herbert,  30  Md.  301, 

9.  Amwrnan  v.   Deane,   132  N.   T.  96  Am.  Dec.  582. 

355,  30  N.  E.  741,  28  A.  S.  R.  584;       14.  Columbia  CoUege  v.  Thacher,  8? 
Bedford  (Duke  of)  v.  Trustees  of  Brit.  N.  Y.  311,  41  Am.  Rep.  365. 
Museum,  2  Myl.  &  K.  552,  6  Eng.  BuL       No^e:  128  A.  S.  R.  412. 
Cas.  702  and  note.    And  see  Injuno-       As* to  unfairness  or  hardship  as  a 
TiONS,  vol.  14,  p.  399  et  seq.  factor,  in  granting  or  refusing  speeifio 

10.  Wait  V.  O'Neil,  76  Fed.  408,  47  performance  of  contracts,  see  supra, 
U.  S.  App.  19,  22  C.  C.  A.  248,  34  par.  2t3,  22. 
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faith ;  *•  yet  it  haa  been  held  that  a  material  change  in  the  value  of 
property  may  be  a  change  in  circumstances  sufficient  to  lead  a  court 
of  equity  to  deny  ^ecific  performance  of  a  contract.**  For  example, 
an  unexplained  delay  of  the  vendee  for  several  years  and  a  great  rise 
in  value  of  the  lands  forming  the  subject  matter  of  the  contract  will 
constitute  an  insuperable  objection  to  the  granting  pf  a  decree  for 
specific  performance.  1'  The  same  holds  true  where  a  contract  in- 
volves personal  property  and  the  vendee  delays  until  after  th$  value 
of  the  subject  matter  markedly  increases.**  This  rule  is  especially 
applicable  where  the  purchaser  has  laid  by  apparently  for  the  pur- 
pose of  talcing  advantage  of  the  change  in  value.**  And  a  vendee  will 
not  be  compelled,  after  a  number  of  years  of  default  upon  the  part  of 
his  vendor,  during  which  time  the  latter  has  been  unable  to  comply 
with  his  covenants,  and  during  which  the  land  has  depreciated  greatly 
in  value,  to  an  execution  of  his  contract  of  purchase.*'  A  considerable 
increase  in  the  value  of  the  property  is  deemed  a  sufficient  reason  for 
denying  specific  performance  since  this  would  encourage  delays  and 
favor  speculation  in  possible  changes  in  value.*  On  the  ottier  hand 
the  purchaser  in  a  contract  for  the  sale  of  land  has  been  held  not  to 
be  precluded  from  maintaining  a  suit  for  its  specific  performance 
becaijse  the  land  has  increased  in  value,  where  such  increase  has 
taken  place  after  he  has  paid  a  part  of  the  purchase  price  and  the 
delay  in  ofifering  to  pay  the  balance  is  neither  unreasonable  nor  due 
to  bad  faith.*  And  chancery  has  lent  its  aid  in  the  enforcement  of  a 
contract  which  was  fair  when  it  was  made  although  the  value  of  the 
rights  thereby  secured  has  increased  considerably  in  value  since  the 
contract  was  made.* 

58.  Time  as  of  Essence  of  Contract. — ^In  equity  time  is  not  ordi- 
narily regarded  as  of  the  essence  of  contracts,*  and  therefore  specific 

16.  Vance  v.  Newman,  72  Ark.  359,  20.  Bryan  v.  Lofiftus,  1  Rob.  (Va.) 

80  S.  W.  574,  105  A.  S.  R.  42;  An-  12,  39  Am.  Dec.  242. 

derson  v.  Anderson,  251  111.  415,  96  1.  Hendry  v.  Benlisa,  37  Fla.  609,  20 

N.  E.  265,  Ann.  Cas.  1912C  556  and  So.    800,    34    L.R.A.    283;    Boldt    v. 

note.  Eariv,  33  Ind.  App.  434,  70  N.  E.  271, 

16.  Rogers  v.  Saunders,  16  Me.  92,  104  A.  S.  R.  255. 

33  Am.  Dec.  635;  Campbell  v.  Bartlett,  2.  Harris  v.  Greenleaf,  117  Ky.  817, 

122  Tenn.  208,   122   S.   W.   250,  25  79  S.  W.  267,  4  Ann.  Cas.  849. 

li.R~A..(N.S.)  639  and  note.  3.  Franklin    Tel.    Co.   v.   Harrison, 

17.  Pattereon  v.  Martz,  8  Watts  145  U.  S.  459,  12  S.  Ct.  900,  36  U.  S. 
(Pa.)  374,  .34  Am.  Dec.  474:  Lowther  (L.  ed.)  776. 

Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  4.  Brashier  v.  Gratz,  6  VSTieat.  528, 
Va.  501,  44  S.  E.  433,  97  A.  S.  R.  5  U.  S.  (L.  ed.)  322;  Taylor  v.  Long- 
1027.  worth,  14  Pet.  172,  10  V.  S.  (L.  ed.) 

18.  Quarton  v.  American  Law  Book  405;  Oreen  v.  Covilland,  10  Cal.  317, 
Co.,  143  la.  517,  121  N.  W.  1009,  32  70  Am.  Dec.  725;  Tyree  v.  Williams,  3 
L.ILA.(N.S.)  1;  De  Cordova  v.  Smith,  Bibb  (Ky.)  365,  6  Am.  Dec.  663;  Jones 
9  Tex.  129,  58  Am.  Dec.  136.  v.  Robbins.  29  Me.  35,  50  Am.  Dec. 

19.  Green  v.  Covilland,  10  Cal.  317,  593  and  note;  Coleman  v.  Appleparth, 
70  Am.  Dec.  725.  68  Md.  21,  11  Atl.  284,  6  A.  S.  R. 
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performance  may  be  decreed  in  cases  where  justice  requires  it,  even 
though  literal  terms  of  stipulations  as  to  time  have  not  been  ob- 
served.* A  failure  on  the  part  of  the  purchaser,  or  vendor,  in  a  con- 
tract of  sale  to  perform  his  contract  on  the  stipulated  day  does  not,  of 
itself,  deprive  him  of  his  right  to  a  specific  performance,  when  he  is 
able  to  comply  with  his  part  of  the  engagement.*  Time  may,  how- 
ever, be  made  of  the  essence  of  the  contract,'  and  specific  performance 
will  not  be  decreed  where  a  default  has  occurred  if  the  parties  have 
expressly  provided  that  time  should  be  of  the  essence  of  the  contract* 
The  same  has  been  held  true  if  it  necessarily  follows  from  the  nature 
and  circumstances  of  the  agrement  that  time  should  be  regarded  as 
of  the  essence  of  the  contract.'  Where,  however,  in  an  action  for 
•the  specific  performance  of  a  contract,  it  appears  that  the  parties  have 
waived  the  stipulation  that  time  should  be  of  the  essence,  the  stipu- 
lation cannot  be  £et  up  to  defeat  the  reUef  sought.**  Such  a  provi- 
sion may  be  waived  either  expressly  or  by  implication.** 

59.  Delay  Amounting  to  Laches;  Applicability  of  Statute  of  Limita- 
tions.— The  courts  have  refused  to  direct  the  specific  performance  of 
contracts  after  the  lapse  of  periods  of  years  of  different  lengths. 
Among  the  periods  after  which  such  performance  has  been  refused 

417;  Young  v.  Rathbone,  16  N.  J.  Eq.  Dec.  593  and  note;  Coleman  v.  Apple- 

224,  84  Am.  Dec.  151.    And  see  Con-  garth,  68  Md.  21, 11  Atl.  284,  6  A.  S. 

THACTS,  vol.  6,  p.  898  at  seq.  B.  417;  Cannon  River  Mfg.  Ass'n  v. 

6.  Brashier  v.  Gratz,  6  Wheat.  528,  Rogers,  42  Minn.  123,  43  N.  W.  792, 

5   U.    S.    (L.   ed.)    322;    Sanford   v.  18  A.  S.  B.  497;  Young  ▼.  Rathbone, 

Weeks,  38  Kan.  319,  16  Pac.  465,  5  16  N.  J.  Eq.  224,  84  Am.  Deo.  151; 

A.  S.  R.  748;  Jones  v.  Bobbins,  29  Me.  Wells  v.  Smith,  7  Paige  Ch.  (N.  Y.) 

35,  50  Am.  Dec.  593  and  note;  Young  22,  31  Am.  Dee.  274;  Sowles  v.  Hall, 

V.  Rathbone,  16  N.  J.  Eq.  224,  84  Am.  62  Vt.  247,  20  Atl.  810,  22  A  8.  R. 

Dec.     151;     Steedman     v.     Drinkle,  101;    'Steedman    v.    Drinkle,    [1916] 

[1916]   A.  C.   (Eng.)  275,  Ann.  Cas.  A.  C.   (Eng.)   275,  Ann.  Cas.  1916B 

1916B  685.  685. 

6.  Brashier  v.  Gratz,  6  Wheat.  528,  Notes:  12  L.RA..  239;  Ann.  Cas. 
5  U.  S.  (L.  cd.)  322.  1913D  933. 

7.  Cleary  v.  Folger,  84  Cal.  316,  24  9.  Taylor  v.  Longworth,  14  Pet.  172, 
Pac.  280,  18  A.  S.  R.  187;  Martin  v.  10  U.  S.  (L.  ed.)  405;  AM  v.  John- 
Morgan,  87  Cal.  203,  25  Pac.  350,  22  son,  20  How.  511,  15  U.  S.  (L.  ed.) 
A.  S.  R.  240  and  note.  And  see  Con-  1005;  Jones  v.  Robbins,  29  Me.  35,  50 
TRACTS,  vol.  6,  p.  898  et  seq.  Am.  Dec.  593  and  note;  Coleman  ▼. 

8.  Taylor  v.  Longworth,  14  Pet.  172,  Applegarth,  68  Md.  21,  11  AtL  284, 
10  U.  S.  (L.  ed.)  405;  Ahl  v.  Johnson,  6  A.  S.  R.  417. 

20  How.  511,  15  U.  S.  (L.  ed.)  1005;  Note:  12  L.R.A.  239. 

Brown  v  Ouarantee  Trust,  etc.,  De-  10.  Marshall  v.  Reach,  227  HI.  35, 

posit  Co.,  128  U.  S.  403,  9  S.  Ct.  127,  81  N.  E.  27, 118  A.  S.  R.  247, 10  Ann. 

32  U.  8.  (L.  ed.)  468;  Turn  Verein  Cas.  164. 

Eiche  T.  Kionka,  255  lU.  392,  99  N.  E.  11.  Steedman    v.    Drinkle,    [1916] 

684,  43  L.R.A.(N.S.)  44;  Bogen  v.  A.  C.   (Eng.)  276,  Ann.  Cas.  1016B 

Saunders.  16  Me.  92,  33  Am.  Dec.  635;  685. 

Jones  V.  Robbins,  29  Me.  351,  60  Am. 
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may  be  menti'oned  twenty-four  years,**  twenty-three,**  twenty,** 
nineteen,**  fourteen,**  nine,*'  eight,**  seven,**  and  three  years.*" 
Even  a  delay  of  two  years  may  be  unreasonable  and  amount  to  laches 
under  the  circumstanoes  of  a  particular  oase  where  there  is  nothing 
to  justify  the  delay.*  And  it  has  been  held  that  equity  will  not  en- 
force specific  performance  of  a  contract  to  convey  lands,  when  the 
plaintiff  shows  no  compliance  or  offer  to  comply  on  his  part  with  the 
agreement,  nor  any  excuse  therefor,  for  the  period  of  twenty-one  or 
twenty-two  months  from  the  time  he  bound  himself  to  perform.* 
On  the  other  hand  specific  performance  of  the  obUgation  of  a  bond 
given  to  secure  a  conveyance  has  been  awarded  thirty-five  years  after 
the  execution  of  the  bond,  but  this  was  a  case  in  which  the  obligee 
had  entered  and  been  in  possession  during  such  period.*  When  it 
appears  that  delay  has  been  by  the  consent  of  both  parties,  and  occa- 
sioned by  the  vendor  failing  to  obtain  the  legal  title,  specific  perform- 
ance has  been  decreed  notwithstanding  thirty  years  elapsed  from  the 
making  of  the  contract.*  It  has  even  been  ruled  that  specific  perform- 
ance of  a  parol  agreement  for  a  conveyance,  though  made  sixty  or 
seventy  yecus  previously,  will  be  decreed  when  the  agreement  had 
been  fully  performed  on  both  sides  except  the  execution  of  a  deed  to 
the  purchaser.'  While  courts  of  equity  follow  by  analogy  the  stat- 
ute of  limitations  '  the  defense  of  laches  may  be  made  when  the  lapse 
of  time  is  less  than  the  statutory  period  of  limitation.  But  in  such 
cases  it  can  be  maintained  only  when  from  the  delay  and  oircum- 

12.  Seenlovich  ▼.  Mortoa,  101  Cal.  Am.  Dec.  242. 

673,   36  Pac.   387,  40  A,  S.  R.  106       19.  Pratt  v.  Carroll,  SCranch  471, 
(coupled     with     absence     from     the  3  U.  S.    (L.  ed.)   627;   Patterson  v. 
state);    Wilbur    v.    Toothaker,    105  Martz,  8  Watts  (Pa.)   374,  34  Am. 
Me.  490,  75  Ati.  42,  18  Ann.  Cas.  Deo.  474. 
1190.  20.  Fuller     v.     Hovey,     2     Allen 

13.  B«nnett  ▼.  Welch,  26  Ind.  140,  (Mass.)  324,  79  Am.  Dec.  782. 

37  Am.  Dec,  354.  1.  Barbour  v.  Hickey,  2  App.  Cas. 

14.  Pratt  V.  Law,  9  Cranch  456,  3  (D.  C.)  207,  24  LJR.A.  763;  Lewis  v. 
U.  S.  (L,  ed.)  791.  Woods,  4  How.   (Miss.)   86,  34  Am. 

16.  Castner  v.  Walrod,  88  lU.  171,  D«e,  no. 

25  Am.  Rep.  369;  Frame  v,Fram«,  g.  q,^  ,.  CovUland,  10  Cal.  317, 
32  W.  Va.  463,  9  S.  E.  901,  6  UR-A.  70  Am.  Dec.  725  and  note. 

'\  Galliher  v.  CadweU,  145  U.  S.  ,j 's  TX  Si'"*''"''  '  "'*'  '''  ' 
m,  12  S.  Ct.  873,  36  D.  S.  (L.  ed.>   ^^i^'cmirv.  Sper,  2  Yerg.  (Tenn.) 

17.  McCabe  v.  Matthews,  155  U.  S.  ^^J  24  Am.  Dec.  479. 

550,  15  8.  Ct  190,  39  U.  S.  (L.  ed.)  ^^vS^Tf  ?  A  J  nT4«J 

256;  Lowther  Oil  Co.  v.  MiUer-Sibley  \^^^l  *3,  1  ^- ^ec.  389 

OU   Co,,   53   W.   Va.   501,  44  S.   E.  „  «•  Cast"er  \J^'>^'  ^^  ^-  P' 

433  97  A  S.  R.  1027.  25  Am.  Rep.  369 ;  Allen  v.   Beal,   3 

18.  Hatch  V.  Kisser.  140  III.  583,  30  A.  K.  Marsli.  (Ky.)  554,  13  Am.  Deo. 
N.  E.  608,  33  A.  S.  R.  258  and  note;  203.  And  see  Liiuxatios  of  Actions, 
Bryan  v.  Lofftus,  1  Rob.  (Va.)  12,  39  vol.  17,  p.  737. 
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stances  there  appears  either  actual  or  presumptiTe  injury  or  prejudice 
to  the  other  party.* 

ni.  Part  Performance 

60.  Effect  in  General. — Though  the  courts  in  a  few  jurisdictions 
do  not  recogniase  the  doctrine  of  part  performance,^  it  is  the  gen- 
erally accepted  view  that  part  performance  of  a  parol  contract  has 
under  certain  circumstances  the  effect  of  taking"  such  contract  out 
from  Uie  operation  of  the  statute  of  frauds,'  so  that  chancery  may 

7.  Boone  ▼.  Templeman,  158  Cal.  frow,  202  U.  S.  287,  26  S.  Ct.  610, 
290,  110  Pac.  947,  139  A.  S.  R.  120.  50  U.  S.   (L.  ed.)  1032,  6  Ann.  Gas. 

8.  Doty  V.  Doty,  118  Ky.  204,  80  189;  Horton  v.  Stegmyer,  175  Tea. 
S.  W.  803,  4  Ann.  Caa.  1064,  2  L.R.A.  756,  99  C.  C.  A.  332,  20  Ann.  Cas. 
(N.S.)  713  and  note;  Waters  v.  Cline,  1134  and  note;  JohnBon  v.  Hanson,  6 
121  Ky.  6U,  86  S.  W.  209,  750,  123  Ala.  351,  41  Am.  Dee.  54;  Norris  v. 
A.  8.  B.  215;  Box  v.  Stanford,  13  LUly,  147  Cal.  754,  82  Pac.  425,  109 
Smedea  &  M.  (Miss.)  93,  51  Am.  Dec.  A.  S.  B.  188  and  note;  Eaton  v. 
142  and  note;  McQuire  v.  Stevens,  42  Whitaker,  18  Cons.  222,  44  Am.  Dec. 
Miss.  724,  2  Am.  Rep.  649;  Washing-  586;  Maddox  v.  Bowe,  23  Ga.  431, 
ton  ▼.  Soria,  73  Miss.  665,  19  So.  485,  68  Am.  Dec.  535;  Cook  v.  Pridgen,  45 
55  A.  S.  B.  555;  Cole  v.  Cole,  99  Miss.  Ga.  331,  12  Am.  Rep.  582;  Houser  v. 
335,  54  So.  953,  Ann.  Cas.  1913E  332,  Hobart,  22  Idaho  735,  127  Pac.  997, 
34  L.R.A.(N.S.)  147;  Barnes  v.  43  L.B.A.(N.S.)  410  and  note;  Mar- 
Teague,  54  N.  C.  277,  62  Am.  Dec.  tin  v.  Martin,  170  Dl.  639,  48  N.  E. 
200;  Luton  t.  Badham,  127  N.  C.  96,  924,  62  A.   S.  R.  411;   Johnston  t. 

37  S.  E.  143,  80  A.  S.  B.  783,  53  Glancy,  4  Blackf.  (Ind.)  94,  28  Am, 
L.R.A.  337  and  note;  Hall  v.  Misen-  Dec.  45;  Fall  v.  Hazelre^,  45  Ind. 
heimer,  137  N.  C.  183,  49  S.  E.  104,  576,  15  Am.  Rep.  278;  McCoy  v.  Mc- 
107  A.  S.  E.  474;  Givens  v.  Calder,  2  Coy,  32  Ind.  App.  38,  69  N.  E.  193, 
Desaus.  (S.  C.)  171,  2  Am.  Dec.  686;  102  A.  8.  R.  223;  Hart  v,  life,  etc., 
Goodloe  V.  Goodloe,  116  Tenn.  252,  Ass'n,  86  Kan.  318, 120  Pac.  363,  Ann. 
92  S.  W.  767,  8  Ann.  Cas.  112,  6  Cas.  1913C  672;  Scott  v.  Bnsh,  26 
L.B.A.(N.S.)  703.  Mich.  418,  12  Am.  Rep.  311;  Pike  v. 

Note:  3  L.R.A.(N.S.)  803  (stating  Pike,  121  Mich.  170,  80  N.  W.  5,  80 
this  to  be  the  case  in  Kentucky,  Mis-  A.  S.  R.  488  and  note;  Poland  v. 
sissippi.  North  Carolina  and  Tennes-  O'Connor,  1  Neb.  50,  93  Am.  Dec.  327; 
see).  Kofka  v.  Rosicky,  41  Neb.  328,  51  N. 

As  to  the  allowance  of  compensa-  W.  788,  43  A.  8.  R.  685,  25  L.B.A. 
tion  for  improvements  in  these  juris-  207;  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
dictions,  see  infra,  par.  173.  332,  66  Am.  Dec.  773  and  note;  Cooper 

9.  Caldwell  v.  Carrington,  9  Pet.  86,  v.  Colson,  66  N.  J.  Eq.  328,  58  Atl. 
9  U.  S.  (L.  ed.)  60;  Purcell  v.  Miner,  337,  105  A.  S.  R.  660,  1  Ann.  Cas. 
4  WaU.  513,  18  U.  8.  (L.  ed.)  435;  997;  Wetmore  v.  White,  2  Caines  Cas. 
Neale  v.  Neale,  9  Wall.  1,  19  U.  S.  (N.  Y.)  87,  2  Am.  Dec.  323;  Paric- 
(L.  ed.)  590;  Williams  v.  Morris,  95  hurst  v.  Van  Cortland,  14  Johns.  (N. 
U.  S.  444,  24  U.  S.  (L.  ed.)  360;  Big©-  Y.)  15,  7  Am.  Dec.  427;  Sprague  v. 
low  V.  Armes,  108  U.  8.  10,  1  8.  Ct.  Jessup,  48  Ore.  211,  83  Pao.  145,  84 
S3,  27  U.  S.  (L.  ed.)  631;  Brown  v.  Pac.  802,  4  L.R'A.(N.S.)  410  and 
Sutton,  129  U.  8.  238,  9  S.  Ct.  273,  note;  Jones  v.  Peterman,  3  Serg.  & 
32  U.  S.  (L.  ed.)  664;  Higgles  v.  R.  (Pa.)  543,  8  Am.  Dec.  672;  Dor- 
Erney,  154  U.  S.  244,  14  S.  Ct  1083,  sett  v.  Black  Hills  Traction  Co.,  30  S. 

38  U.  8.  (L.  ed.)  976;  Halsell  v.  Ren-  D.   420,   138  N.   W.  808,  Ann.   Cas. 
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decree  its  specific  performance,*'  if  the  remedy  at  law  would  be  inad- 
equate,** and  the  contract  is  one  which  if  in  writing  would  be  enforce* 
able  in  equity.**  In  some  jurisdictions  the  powers  of  the  court  of 
chancery  to  compel  the  specific  performance  of  agreements  in  cases 
of  part  performance  is  expressly  recognized  by  statute.**  Part  per- 
formance by  the  party  sought  to  be  charged  does  not  take  an  agree- 
ment out  of  the  statute  of  frauds,  for  it  is  part  performance  by  the 
party  seeking  to  enforce,  and  not  by  the  other  party,  to  which  courts 
of  equity  look,  in  giving  relief  from  the  statute.**  It  is  not  necessary 
that  both  of  the  parties  should  have  made  part  performance,  but  it  is 
sufficient  that  the  contract  shall  have  been  partially  performed  by 
the  party  seeking  to  enforce  it.*'  The  ground  on  which  courts  of 
equity  proceed  in  holding  that  part  performance  of  a  contract  within 
the  statute  of  frauds  takes  the  case  out  of  the  statute  is  that  it  would 
amount  to  a  fraud  on  the  party  who,  in  reliance  on  the  contract  and 
pursuant  thereto,  has  pai'tly  performed  it  to  permit  the  other  paity 
to  refuse  performance  on  his  part**  The  enforcement  is  made  in 
harmony  with  the  principle  that  courts  of  equity  will  not  allow  the 

191GA  846;  Price  v.  Lloyd,  31  Utah  16.  Freeman  v.  Freeman,  43  N.  Y. 
80,  86  Pac.  767,  8  L.R.A.(N.S.)  870;  34,  3  Am.  Rep.  657. 
ileaeh  v.  Stone,  1  D.  Chip.  (Vt.)  182,  16.  Caldwell  v.  Carrington,  9  Pet. 
6  Am.  Dec.  719;  Hoover  v.  Baugh,  108  86,  9  U.  S.  (L.  ed.)  60;  Neale  v.  Neale, 
Va.  695,  62  S.  E.  968,  128  A.  S.  B.  9  WaU.  1,  19  U.  S.  (L.  ed.)  590; 
985;  Wuerfler  v.  Grand  Grove,  etc.,  Townsend  v.  Vanderwerker,  160  U.  S. 
116  Wis.  19,  92  N,  W.  433,  96  A.  S.  171,  16  S.  Ct.  258,  40  U,  S.  (L.  ed.) 
R.  940;  Bowell  v.  Smith,  123  Wis.  383;  Whitney  v.  Hay,  181  U.  S.  77, 
510,  102  N.  W.  1,  3  Ann.  Cas.  773.  21  S.  Ct.  537,  45  U.  S.  (L.  ed.)  758; 
Notes:  17  Am.  Dieo.  58;  32  Am.  Dec.  Winslow  v.  Baltimore,  etc.,  R.  Co.,  188 
130;  22  A.  S,  B.  777;  5  L.B.A.  324;  U.  S.  646,  23  S.  Ct.  443,  47  U.  S. 
39  L.R.A.(N.S.)  928;  49  L.RA.(N.S.)  (L.  ed.)  035;  Hoen  v.  Simmons,  1 
42.  Cal.  119,  52  Am.  Dec.  291;  Eaton  v. 

10.  Ryan  v.  Dox,  34  N.  Y.  307,  90  Wbitaker,  18  Conn.  222,  44  Am.  Dec. 
Am.  Dee.  696  and  note;  Price  v.  Lloyd,  586;  Houston  v.  Townsend,  1  Del.  Cli. 
31  Utah  86,  86  Pac.  767,  8  L.R.A.  416,  12  Am.  Dec.  109;  Bozza  v.  Rowe, 
(N.S.)  870  and  note.  30  III.  198,  83  Am.  Dec.  184;  Pond 

11.  Best  V.  Gralapp,  69  Neb.  811,  v.  Sheean,  132  III.  312,  23  N.  E.  1018, 
96  N.  W.  641,  99  N,  W.  837,  5  Ann.  8  L.R.A.  414;  Dicken  v.  McKinley, 
Cas.  491.  163  111.  318,  45  N.  E.  134,  54  A.  S.  R. 

12.  Notes:  53  Am.  Dec.  640;  6  Eng.  471;  Johnson  v,  Glacy,  4  Blackf. 
Rul.  Cas.  744.  (Ind.)  94,  28  Am.  Dee.  45:  Halligan 

13.  Grice  v.  Woodworth,  10  Idaho  v.  Frey,  161  la.  185,  141  N.  W.  944, 
459,  80  Pac  912,  109  A.  S.  R.  214,  69  49  L.R.A. (N.S.)  112  and  note;  Bald- 
L.R.A.  5S4:  Weed  v.  Terry;  2  Doug,  win  v.  Baldwin,  73  Kan.  39,  84  Pac. 
fMieh.)  344,  45  Am.  Dec.  257;  Brown  568,  4  L.R.A.(N.S.)  957;  Overstreet 
V.  Webster,  90  Neb.  591,  134  N.  W.  v.  Bice,  4  Bush  (Ky.)  1,  96  Am.  Dec. 
185,  37  L.R.A.{N.S.)  1196  and  note;  279;  Maryland  Sav.  Inst.  v.  Schroe- 
Schener  v.  Cocliem,  120  Wis.  209,  105  der,  8  Gill  &  J.  (Md.)  93,  29  Am. 
N.  W.  .573,  4  L.R.A.(N.S.)  427.  Dec.   528;   Kidder   v.   Hunt.   1   Pick. 

14.  (!!a«3  V.  Hulbert,  102  Mass.  24,  (Mass.)  328,  11  Am.  Dec.  183;  Ben- 
3  Am.  IJcp.  418.  nett  v.  Bennett,  115  Minn.  342,  132 
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statute  of  frauds  to  be  used  as  an  instrument  of  fraud."  This  being 
the  basis  of  the  doctrine,  it  follows  that  nothing  can  be  regarded  as  a 
part  performance  to  take  a  verbal  contract  out  of  the  operation  of  the 
statute  which  does  not  place  the  party  in  a  situation  which  is  a  fraud 
upon  him  unless  the  contract  be  executed.**  The  partial  perform- 
ance must  be  such  as  would  prevent  the  court  from  restoring  the 
promisee  to  the  situation  in  which  he  was  when  the  agreement  was 
made.*' 

61.  Necessity  for  Reference  of  Acts  to  Contract. — As  a  general  rule 
acts  of  part  performance  in  order  to  take  a  case  out  of  the  statute  must 
be  referable  solely  to  the  contract  which  is  to  be  enforced  and  not 
to  any  other.*'  They  must  be  in  consequence  of  the  contract,*  and 
such  as  would  not  have  been  done  but  for  the  contract.*    It  has  been 

N.  W.  309,  37  L.R.A.(N.S.)  521;  Kan.  39,  84  Pac.  568,  4  L.R.A.(N.S.)  . 
Nowack  V.  Berger,  133  Mo.  24,  34  S.  957;  Graves  v.  Goldthwait,  153  Mass. 
W.  489,  54  A,  S.  R.  663,  31  L.R.A.  268,  26  N.  E.  860,  10  L.R.A.  763: 
810;  RusseU  v.  Sharp,  192  Mo.  270,  91  Best  v.  Gralapp,  69  Neb.  811,  96  N. 
S.  W.  134,  111  A.  S.  R.  496;  School  W.  641;  99  N.  W.  837,  5  Ann.  Cas. 
Dist.  No.  1  V.  Holt,.  226  Mo.  406, 126  491;  Robbins  v.  McKnight,  5  N.  J. 
S.  W.  462,  136  A.  S.  R.  651;  Johnson  Eq.  642,  45  Am.  Dec.  406;  Johnson  v. 
v,  Hubbell,  10  N.  J.  Eo.  332,  66  Am.  HubbeU,  10  N.  J.  Eq.  332,  66  Am. 
Dee.  773;  Parkhurst  V.  Van  Cortland,  Dec.  773;  Halsell  v.  Rfenfrow,  14 
14  Johns.  (N.  Y.)  15,  7  Am.  Dec.  427;  Okla.  674,  78  Pac.  118,  2  Ann.  Cas. 
Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  286;  Price  v.  Lloyd,  31  Utah  86,  86 
Dec.  696  and  note;  Halsell  v.  Ren-  Pac.  767,  8  L.R.A.(N.S.)  870. 
frow,  14  Okla.  674,  78  Pac.  118,  2  20.  Movius  v.  Arthur,  95  U.  S.  444, 
Ann.  Cas.  286;  Collins  v.  Lackey,  31  24  U.  S.  (L.  ed.)  ^0;  Winslow  v. 
Okla.  776,  123  Pac.  1118,  Ann.  Cas.  Baltimore,  etc.,  R.  Co.,  188  U.  S.  646, 
1913E  507  and  note,  40  L.R.A.(N.S.)  23  S.  Ct.  4.S3,  47  tJ.  S.  (L.  ed.)  635; 
883;  Price  v.  Lloyd,  31  Utah  86,  86  Howes  v.  Barmon,  11  Idaho  64,  81 
Pac.  767,  8  L.R.A.(N.S.)  870  and  Pac.  48,  114  A.  S.  R.  255,  69  L.R.A. 
note:  Meade  v.  Stone,  1  D.  Chip.  568;  Baldwin  v.  Baldwin,  73  Kan.  39, 
(Vt.)  182,  6  Am.  Dee.  719;  Frame  v.  84  Pac.  568,  4  L.R.A.(N.S.)  957; 
Frame,  32  W.  Va.  463,  9  S.  E.  901,  Johnson  v.  Skillman,  29  Minn.  95,  12 
6  L.R.A.  323;  Seaman  v.  Aschermann,  N.  W.  149,  43  Am.  Rep.  192  and  note; 
51  Wis.  678,  8  N.  W.  818,  37  Am.  Rep.  Poland  v.  O'Connor,  1  Neb.  50,  93 
849;  Cutler  v.  Babcock,  81  Wis.  195,  Am.  Dec.  327;  Cooper  v.  Colson,  66 
51  N.  W.  420,  29  A.  S.  R.  882.  N.  J.  Eq.  328,  58  Atl.  337,  105  A.  S. 

Note:  53  Am.  Dec.  539,  540.  R.  660,  1  Ann.  Cas.  997;   Cutler  v. 

17.  Svanburg  v.  Fosseen,  75  Minn.  Babcock,  81  Wis.  195,  51  N.  W.  420, 
350,  78  N.  W.  4,  74  A.  8.  R.  490,  43  29  A.  S.  R.  882. 

L.R.A.    427;    Wetmore    v.    White,    2  Notes:   12  L.R.A.   123;  49  L.R.A. 

Caines  Cas.   (N.  Y.)   87,  2  Am.  Dec.  (N.S.)  117;  6  Eng.  Rul.  Cas.  744. 

323;  Rowell  v.  Smith,  123  Wis.  510,  1.  Johnston    v.    Glacy,    4    Blackf. 

102  N.  W.  1,  3  Ann.  Cas.  773.  (Ind.)  94,  28  Am.  Dec.  45;  Squire  v. 

18.  Notes:  17  Am.  Dec.  58;  6  Eng.  Harder,  1  Paige  (N.  Y.)  494,  19  Am. 
Rul.  Cas.  745.  Dec.  446;  Burkholdcr  v.  Ludlam,  30 

19.  Riggles  V.  Emey,  154  U.  S.  244.  Grat.  (Va.)  255,  32  Am.  Dec.  668. 
14  S.  Ct.  1083,  38  U.  S.  (L.  ed.)  976;  Note:  53  Am.  Dec.  540. 

Hav  V.  Hall,  4  Port.  (Ala.)  374,  30  2.  Williams  v.  Morris,  95  U.  S.  444, 
Am".  Dec.  530;  Baldwin  v.  Baldwin,  73  24  U.  S.  (L.  ed.)  360;  Townsend  V. 
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said  that  an  agreement  will  not  be  ccmsidered  as  partly  executed 
unleea  the  aeis  done  are  mich  as  could  be  done  wiUi  no  other  view  or 
dengn  than  to  perform  Ae  agreement.*  Under  this  rule  it  naturally 
follows  that  acta  done  prior  to  the  making  of  an  agreement  do  not 
amount  to  a  part  performance  of  it*  Nor  will  acta  have  this  effect 
which  are  merely  preparatory  to  the  execution  of  the  contract.'  The 
adjudications  upon  the  subject  are,  however,  not  always  in  harmony, 
and  according  to  some  of  thiem  it  is  sufficient  if  the  acts  of  part  per- 
formance clearly  refer  to  some  contract  in  relation  to  the  subject 
matter  in  dispute,*  the  terms  of  which  may  then  be  established  by . 
parol.' 

62.  PossessifHB  as  Part  Performance  Generally. — In  England,  ac- 
cording to  tiie  generally  accepted  rule,  delivery  of  possession  pursuant 
to  an  agreement  is,  in  itaelf,  such  part  performance  as  wUl  take  the 
case. out  of  the  statute;  *  but  the  American  decisions  are  not  in  har- 
mony on  this  question.*  Many  of  our  courts  follow  the  English 
rule,**  and  in  some  jurisdictions  there  is  express  statutory  provision 

Houston,  1  Har.  (Del.)  532,  27  Am.  Note:  8  L.R.A.(N.S.)  870. 

Dec.  732.  10.  Phillips  v.  Jones,  79  Ark.  100, 

3.  Hetb  T.  Wooldridge,  6  Rand.  95  S.  W.  164,  9  Ann.  Cas.  131;  Eaton 
(Va.)  605,  18  Am.  Deo.  751.  t.  Whitaker,  18  Conn.  222,  44  Am. 

4.  Note:  53  Am.  Hec  540.  Dee.  586;  Johnson  v.  Glacy,  4  Blackf. 

5.  Williams  v.  Morris,  95  U.  S.  444,  (Ind.)  94,  28  Am.  Dec.  45;  Puter- 
24  U.  S.  (L.  ed.)  3G0;  Townsend  v.  baugh  v.  Puterbaugh,  131  Ind.  288,  30 
Houston,  1  Har.  (Del.)  532,  37  Am.  N.  E.  519,  15  L.B.A.  341;  Baldwin  v. 
Dee.  782;  Price  v.  Uioyd,  81  Utah  86,  Baldwin,  73  Ean.  39,  84  Pae.  568,  4 
86  Pae.  767,  8  L.R.A.(N.S.)  870.  L.B.A.(N.S.)   957;  Weed  v.  Terry,  2 

Note:  6  Eng.  Bui.  Cas.  743.  Doug.  (Mich.)  344,  45  Am.  Dec.  257; 

6.  Grant  v.  Grant,  63  Conn.  530,  29  Collins  v.  Lackey,  31  Okla.  776,  123 
Atl.  15,  38  A.  S.  B.  379;  Shahan  v.  Pae.  1118,  Ann.  Cas.  1913E  507,  40 
Swan,  48  Ohio  St.  26,  26  N.  E.  222,  LJt.A.(N.S.)  863  and  note;  Sprague 
29  A.  S.  B.  517.  And  see  Sutherland  v.  Jessup,  48  Ore.  211,  83  Pae.  145,  84 
V.  Briggs,  1  Hare  26, 11  L.  J.  Ch.  36,  Pae  802,  4  L.B.A(N.S.)  410;  Frame 
6  Eng.  Rul.  Cas.  733  and  note;  Me-  v.  Frame,  32  W.  Va.  463,  9  S.  E.  901, 
Neil  V.  Corbett,  89  Can.  Sup.  Ct.  608,  5  L.B.A.  323  and  note;  Cutler  v.  Bab- 
10  Ann.  Cas.  98.  cock,  81  Wis.  195,  51  N.  W.  420,  29 

7.  Grant  v.  Grant,  63  Conn.  630,  29  A.  S.  B.  882  and  note;  Henrikson  v. 
Atl.  15,  38  A.  8.  B.  379.  Henrikson,  143  Wis.  314,  127  N.  W. 

8.  Collins  V.  Lackev,  31  Okla.  776,  962,  33  L.R.A(N.S.)   .534. 

123  Pae.  1118,  Ann.  Cas.  1913E  507,  Notes:  53  Am.  Dee.  541;  3  L.R.A. 
40  L.B.A.(N.S.)  883;  Pugh  ▼.  Good.  3  (N.S.)  795,  798;  8  L.B.A.(N.S.)  872. 
Watts  &  S.  (Pa.)  56,  37  Am.  Dec.  534.  In  Sprague  v.  Jessup,  48  Ore.  211, 
Notes:  3  L.B.A.(N.8.)  798,  795  83  Pae.  145,  84  Pae.  802,  4  L.R.A. 
(stating  this  to  be  the  rule  in  Eng-  (N.S.)  410,  the  court,  while  stating  this 
Innd,  Ireland  and  Canada) ;  8  L.B.A.  as  the  general  rule,  held  that  where  the 
(N.S.)  872;  6  Eng.  Rul.  Cas.  746.  parties  to  a  suit  are  related  by  affinity 

9.  Baldwin  v.  Baldwin,  73  Kan.  39,  or  consanguinity,  a  presumption  might 
84  Pae.  568,  4  L.B.A.(N.S.)  957;  Col-  arise  of  a  license  to  occupy  the  prem- 
Hns  V.  Lackey,  31  Okla.  776,  123  Pae.  ises  so  that  possession,  in  the  absence 
1118,  Ann.  Cas.  1913E  507,  40  L.R.A.  of  valuable  improvements  to  the  oitate, 
(N.S.)  883.  would  not  be  a  su£Saient  part  per- 
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to  this  effect.'*  Other  courts,  however,  take  the  view  that  possession 
in  pursuance  of  a  parol  contract  is  not  of  itself  such  part  performance 
as  necessarily  to  take  it  out  of  the  statute ; "  though  conceding  that 
such  possession  is  a  very  strong  circumstance  to  be  considered  in 
reaching  the  conclusion  ihaX  the  contract  has  been  partially  per- 
formed.** 

63.  Nature  and  Sufficiency  of  Possession. — It  has  been  said  that 
in  order  that  the  taking  of  possession  under  an  oral  contract  may  con- 
stitute part  performance  it  must  be  exclusive,  open,  notorious,**  and 
.continuous.*'  Hence  it  has  been  held  that  ^ero  exists  no  such  part 
performance  as  justified  specific  performance  of  an  oral  agreement  to 
convey  land  where  all  the  steps  looking  toward  performanee  have  been 
disputed  by  a  lessee  in  possession.**  The  possession  of  the  purchaser 
must  not  be  concurrent  with  that  of  the  vendor  but  it  must  indicate 
the  commencement  of  a  new  estate  or  interest.*'  Where  there  has  been 
an  oral  contract  of  sale  of  land  the  conveyance  of  a  portion  of  the 
land  is  neither  a  part  performance,  nor  a  recognition  of  the  oral  con- 
tract, so  far  as  it  relates  to  the  remaining  land  not  included  in  the 
deed.  Rather  it  is  to  be  regarded  as  a  distinct  and  implied  disavowal 
of  such  a  contract.**  The  mere  fact  that  one  of  the  parties  who 
entered  into  a  parol  agreement  to  purchase  real  estate,  who  is  to 
receive  title  to  his  share  when  he  pays  his  portion  of  the  purchase 
money,  receives  some  rent  collected  by  the  other  and  makes  some 
repairs,  does  not  show  such  possession  as  will  take  the  contract  out 
of  the  statute  of  frauds  and  enable  equity  to  decree  its  ^Mecific  per* 
formance.**  But  it  has  been  held  to  be  suflScient  part  performance  of 
an  oral  contract  touching  the  title  of  lands  to  foimd  a  claim  for  spe- 

formance  within  the  meaning  of  the  Roberts  v.  Templeton,  48  Ore.  65,  80 

rule.  Pac.    481,    3    L.E.A.(N.S.)    790    and 

11.  Note:  3  L.R.A.(N.S.)  796  (stat-  note;  Christy  v.  Bamhart,  14  Pa.  St. 
ing  this  to  be  true  under  the  Iowa  260,  53  Am.  Dec.  538  and  note;  Price 
statute  of  frauds  except  in  the  case  of  v.  Lloyd,  31  Utah  86,  86  Pao.  767, 
parol  leases).  8  L.R.A.(N.S.)  870  and  note. 

12.  Glass  T.  Hulbert,  102  Mass.  24,       Note:  53  Am.  Dee.  541. 

3  Am.  Rep.  418;  Poorman  v.  Kilgore,       15.  Baldwin  v.  Baldwin,  73  Kan.  39, 
26   Pa.    St.   365,   67   Am.   Dec.   425;  84  Pac.  568,  4  L.R-^(N.S.)  957. 
Workman  v.  Guthrie,  29  Pa.  St.  495,       16.  Habell  y.  Renfrow,  202  U.  S. 

72  Am.  Dec.  654.  287,  26  S.  Ct.  610,  50  U.  S.  (L.  ed.) 
Notes:  3  L.R.A.(N.S.)  798-803;  8  1032,  6  Ann.  Cas.  189. 

L.R.A.(N.S.)  873.  17.  Baldwin  v.  Baldwin,  73  Kan.  30, 

13.  Jones  v.  Peterman,  3  Serg.  &  R.  84  Pao.  568,  4  L.R.A.(N.S.)  957; 
(Pa.)  543,  8  Am.  Dec.  672.  Price  v.  Lloyd,  31  Utah  86,  86  Pac. 

14.  Fall  V.  Hazelrigg,  45  Ind.  576,   767,  8  L.R.A.(N.S.)  870. 

15  Am.  Rep.  278;  Baldwin  v.  Baldwin,       18.  Glass  v.  Hulbert,  102  Mass.  24, 

73  Kan.   39,  84  Pac.  568,  4  L.R.A.  3"  Am.  Rep.  418. 

(N.S.)  957;  Collins  v.  Lackey,  31  19.  Scheuer  v.  Cochem,  126  Wis. 
Okla.  776,  123  Pac.  1118,  Ann.  Cas.  209,  105  N.  W.  673,  4  L.R.A.(N.S.) 
1913E    607,    40    L.R.A.(N.S.)     883;  427. 
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cific  performance  thereof  and  avoid  the  bar  of  thb  statute  of  frauds, 
when  one  in  prior  possession  of  a  portion  of  a  tract  of  land  remains 
in  full  possession  of  the  whole  tract  under  an  oral  agreement  of  par- 
tition awarding  to  him  such  full  possession.**  It  is  the  general 
rule  that  when  a  purchaser  has  entered  into  possession  of  one  of  sev- 
eral distinct  parcels  of  real  estate,  all  of  which  have  been  purchased 
under  an  entire  parol  contract  and  for  a  sum  in  gross,  there  is  such 
a  part  performance  of  the  contract  of  sale  as  to  require  its  enforce- 
ment in  equity  notwithstanding  the  statute  of  frauds.^ 

64.  Possession  Must  Be  in  Pursuance  of  Contract. — ^In  order  that  it 
may  constitute  part  performance  of  an  oral  contract  of  sale,  the  pos- 
session of  the  purchaser  must  be  in  pursuance  of  the  contract,*  and 
not  merely  the  continuance  of  a  former  possession  •  even  when 
claimed  under  a  different  right  or  title.*  A  lessee  who  continues  in 
possession  after  the  expiration  of  his  lease  may  be  supposed  to  retain 
the  possession,  by  permission  of  the  landlord,  on  the  terms  of  the  old 
lease,  and  therefore  his  possession  is  not  considered  sufGcient  evi- 
dence of  pai"t  performance  of  an  agreement  to  purchase  the  land.' 
Although  continued  possession,  because  of  the  fact  that  it  may  be 
referable  to  the  antecedent  right  and  not  necessarily  to  the  new  right 
or  estate  created  by  the  contract,  is  insufficient  to  prevent  the  opera- 
tion of  the  statute,  yet  the  contrary  is  the  case  when  accompanied  by 
some  further  acts,  such  as  payment  of  part  of  the  purchase  price  or 

20.  McMahan  v.  McMahan,  13  P».  v.  Day,  51  Pa.  St  51,  88  Am.  Dec. 

St.  376,  53  Am.  St.  Rep.  481.  562;    Scheuer   v.    Cochcm,   126   Wis. 

1.  TUlia  V.  Folmar,  145  Ala.  176,  39  209,  105  N.  W.  573,  4  L.RJL(N.S.) 
So.  913,  U7  A.  S.  R.  31,  8  Ann.  Cas.  427. 

78  and  note.  Notes:  53  Am.  Dec.  541;  6  L.R.A. 

2.  PurceU  v.  Miner,  4  Wall.  513,  18  326. 

U.  S.  (L.  ed.)  435:  Ducie  v.  Ford,  138  S.  Ducie  v.  Ford,  138  U.  S.  587,  11 
U.  S.  587,  11  S.  Ct.  417,  34  U.  S.  (L.  S.  Ct  417,  34  U.  S.  (L.  od.)  1091; 
ed.)  1091;  Phillips  v.  Jones,  79  Ark.  Phillips  v.  Jones,  79  Ark.  100,  95  S. 
100,  95  S.  W.  164,  9  Ann.  Cas.  131  W.  164,  9  Ann.  Cas.  131  and  note; 
and  note;  Fall  v.  Hazelrigg,  45  Ind.  Collins  v.  Lackey,  31  Okla.  77^,  123 
576, 15  Am.  Rep.  278;  Weed  v.  Terry,  Pac.  1118,  Ann.  Cas.  1913E  507  and 
2  Dong.  (Mich.)  344, 45  Am.  Dec.  257;  note,  40  L.R.A.(N.S.)  883;  Roberts  v. 
Emmel  v.  Hayes,  1C2  Mo.  186, 14  S.  W.  Templeton,  48  O.re.  65,  80  Pac.  481, 
209,  22  A.  S.  R.  769,  11  L.R.A.  323;  3  L.R.A.(N.S.)  790  and  note;  Jones 
Collins  v.  Lackey,  31  Okla.  776,  123  v.  Peterman,  3  Serg.  &  R.  (Pa.)  543, 
Pac.  1118,  Ann.  Cas.  1913E  507  and  8  Am.  Dec.  672. 
note,  40  L.R.A,(N.S.)  883  and  note;  4.  Ducie  v.  Ford,  138  U.  S.  587,  11 
Jones  V.  Peterman,  3  Serg.  &  R.  (Pa.)  S.  Ct.  417,  34  U.  S.  (L.  ed.)  1091. 
543,  8  Am.  Dec.  672;  Pngh  v.  Good,  3  6.  Jones  v.  Peterman,  3  Serg.  &  R. 
Watts  &  S.  (Pa.)  56,  37  Am.  Dec.  (Pa.)  543,  8  Am.  Dec.  672;  Christy 
534  and  note;  Christy  v.  Bamhart,  14  v.  Barnhart,  14  Pa.  St.  260,  53  Ani. 
Pa.  St  260,  53  Am.  Dec  538  and  note;  Dec.  538  and  note;  Blanchard  v.  Mc- 
Ganzwer  v.  Fry,  17  Pa.  St.  491,  58  Dougal,  6  Wis.  167,  70  Am.  Dec.  458. 
"Am.  Dec.  578:  Rankin  v.  Simpson,  19  Note:  6  Eng  Rtd.  Caa.  744 
Pa.  St.  471,  57  Am.  Dec.  668;  Willev 
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making  substantial  and  valuable  iniprovements  which  characterize 
the  continued  possession  and  make  it  referable  to  t'.o  new  relation 
created  by  the  contract.?  Similarly  the  continuance  in  possession 
with  payment  of  an  increased  rent  may  be  treated  as  an  act  of  part 
performance  of  a  contract  for  a  new  lease.'  An  entry  made  after 
the  parol  agreement,  not  in  pursuance  thereof,  and  without  the 
knowledge  or  consent  of  the  vendor,  is  a  trespass,  and  does  not  author- 
ize a  decree  of  specific  performance.'  Possession  taken  by  the  pur- 
chaser under  an  agreement  for  the  sale  of  lands,  at  a  time  when  the 
seller  had  no  control  over  them,  is  not  such  part  performance  of 
the  agreement  as  will  take  it  out  of  the  operation  of  the  statute  of 
frauds.'  Similarly  possession  as  tenant  pending  a  final  agreement 
of  purchase  will  not  be  U-eated  as  amounting  to  part  performance.** 
.\cts  of  possession  done  after  th*e  vendor  has  disavowed  a  parol  con- 
tract for  the  sale  of  land,  made  by  an  unauthorized  agent,  are  with- 
out warrant,  and  will  not  take  the  contract  out  of  the  statute  of  frauds.** 
Not  only  must  possession  be  taken  under  the  contract  in  order  to 
constitute  part  performance  to  take  it  out  of  the  statute  of  frauds, 
but  such  possession  must  be  maintained  in  pursuance  of  such  con- 
tract. And  if  a  purchaser  by  parol  takes  possession  under  his  con- 
tract, and  afterwards  attorns  to  the  vendor  as  landlord,  or  fixes  upon 
himself  any  other  character  than  that  with  which  he  entered,  he 
lets  go  his  equities,  and  his  possession  is  referred  to  his  new  agree- 
ment.*' 

65.  Improvements. — ^Though  as  has  been  seen  the  courts  are  qot 
in  harmony  as  to  the  sufficiency  of  possession  alone  to  constitute 
part  performance,*'  there  seems  to  be  practically  no  diversity  of 
opinion  where  possession  is  taken  under  the  contract,  in  pursuance 
thereof  and  continued,  accompanied  by  lasting  and  valuable  improve- 
ments of  the  premises.**  The  entry  into  possession  and  the  making 
of  the  improvements  are  held  to  amount  to  such  an  alteration  in  the 
purchaser's  position  as  will  warrant  the  court's  entering  a  decree  of  spe- 
cific ^rformance.**    It  has  also  been  held  that  specific  performance  of 

6.  Phillips  V.  Jones,  79   Ark.  100,       11.  Poland  v.  O'Connor,  1  Neb.  50, 
95  S.  W.  154,  9  Ann.  Cas.  131  and  93  Am.  Dee.  327. 

note.  12.  Rankin  v.  Simpson,  19  Pa.  St. 

7.  Note:  6  Eng.  Rul.  Cas.  744.  471,  57  Am.  Dee.  668. 

8.  Collins  V.  Lackey,  31  Okla.  776,       IS.  See  supra,  par.  62. 

123  Pae.  1118,  Ann.  Cas.  1913E  507  14.  Baldwin  v.  Baldwin,  73  Kan.  39, 

and  note,  40  L.R.A.(N.S.)  883;  Givens  84  Pac.  568,  4  L.R.A.(N.S.)  957. 

V.  Calder,  2  Desaus.   (S.  C.)   171,  2  15.  Neale  v.  Neale,  9  Wall.  1,  19  U. 

Am.  Deo.  686.  S.  (L.  ed.)  590;  Brown  v.  Sutton,  129 

9.  Osbom  V.  Phelps,  19  Conn.  63,  U.  S.  238,  9  S.  Ct.  273,  32  U.  S.  (L. 
48  Am.  Dee.  133.  ed.)  664;  Townsend  v.  Vanden\erker, 

10.  Hawkins  v.  Doe,  60  Ore.  437,  160  U.  S.  171,  16  S.  Ct.  258,  40  U.  S. 
119  Pac.  754,  Aan.  Cas.  1914A  765.        (L.  ed.)  383;  Allen  v.  Booker,  2  Stew. 
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an  oral  o<mtract  to  convey  real  estate  may  be  decreed,  although  pos- 
session was  not  taken,  as  for  instance  where  one  remainderman 
accepts  the  offer  by  another  to  convey  his  interest  in  the  common 
property  upon  the  death  of  the  life  tenant  if  the  former  will  build 
a  home  for  the  life  tenant  on  the  property,  builds  the  home,  and  has 
no  adequate  remedy  at  law  for  his  reimbursement.**  But  improve- 
ments afford  no  independent  ground  for  specific  performance  unless 
they  axe  both  valuable  and  permanent  and  are  warranted  by  the 
contract.*'  Improvements  such  as  might  ordinarily  have  been  made 
by  a  tenant  at  will,  and  are  ae  eonsiatent  with  some  interest  in  the 
premises  leee  than  a  freehold  as  with  an  estate  in  freehold,  do  not 
come  up  to  the  required  standard.*^  Sometimes  the  rental  value 
of  the  property  is  referred  to  as  the  test  of  the  coet  of  valuable  im- 
provements under  this  rule.*'  In  any  event  the  improvements  should 
not.  be  capable  of  compensation  in  damages,'*  for  whenever  the 
improvements  are  capable  of  fair  appraisement  and  compensation 
the  remedy  at  law  will  be  considered  adequate  and  specific  perform- 
ance will  be  refused.*  It  may  also  be  noted  that  the  improvements 
must  be  made  on  the  premises  in  question,  and  where  uiider  an  oral 

(Ala.)    21,  19   Am.   Dec.   38;   Bnr-  Johnson  Realty  Co.,  78  W.  Va.  350, 

lingame  v.  Rowland,  77  Cal.  315,  19  89  S.  E.  707,  L.R.A.1917A  200;  Bartz 

PacL    526,    1    L.R.A.    829;    Pond    v.  v.  Paff,  95  Wis.  95,  69  N.  W.  297,  37 

Sheean,  132  111.  312,  23  N.  E.  lOlS.  L.R.A.  8J8;  Henrikson  v.  Henrikson. 

8  L.R.A.  414;  Johnston  v.  Glacy,  4  143   Wis.    314,   127   N.   W.   962,  33 

Blackf.   (Ind.)  94,  28  Am.  Dee.  45;  L.R.A.(N.S.)  534;  Clinan  v.  Cooke,  1 

Fall  V.  Haeelrigg,  45  Ind.  576, 15  Am.  Sch.  &  Le£.  22,  9  Rev.  Rep.  3,  6  Eng. 

Rep.    278;    Baldwin    v.    Baldwin,    73  Rul.  Cas.  721;  Sutherland  v.  Briggs, 

Kan.  39,  84  Pac.  568,  4  L.B.A.(N.S.)  1  Hare  26, 11  L.  J.  Cb.  36,  6  Eng.  Bui. 

957;  Grindling  v.  Reyhl,  1^  Mich.  641,  Cas.  733  and  note. 

113  N.  W.  290,  15  L.R.A.(N.S.)  466;  Notes:    5    L.R.A.    326;    44   L.R.A. 

Story  V.  Black,  5  Mont.  26,  1  Pac.  1,  (N.S.)  748, 

51  Am.  Rep.  37;  Wetmore  v.  White,  As  to  the  effect  of  possession  alone, 

2  Caines  Cas.  (N.  Y.)  87,  2  Am.  Dec.  see  infra,  par.  68  and  69. 

323;  Parkhurst  v.  Van  Cortland,  14  16.  Henrikson    v.    Hetirikson,    143 

Johns.   (N.  y.)   15,  7  Am.  Dec.  427;  Wis.  314,  127  N.  W.  962,  33  L.R.A. 

Halsell  V.  Renfrew,  14  Okla.  674,  78  (N.S.)  534  and  note. 

Pac.  118,  2  Ann.  Cas.  286;  Collins  v.  17,  Mnrphy  v.  Hohne,  (Pla.)  74  So. 

Lackey,  31  Okla.  776,  123  Pac.  1118,  973^    L.R.A.1917F     594;     Young    v. 

^^•^'^■J^^^^^^I'^L^;^-^-^^^^!  Glendenning,  6  Watts   (Pa.)  509,  31 

^'  ^^^M^;c^T^\^Ao  ^?-  ^^'n^^  Am.  Dee.  492;  Price  v.  Lloyd,  31  Utah 

foi'oA^?^  ^f   Pac.   249,   Ann     Cas.  gg    36  Pac  767,  8  L.R.A.(N.S.)  870. 

1912A  557;  Jon^  v.  Peterman  3  Serg.  ^^^^ ^  53  ^     'j,      ^^ 

&  R.  (Pa.)  543,  8  Am.  Dec.  6/2    Mar-  -„    „  .           ,,     ,    „.  ^^    ,    ^„ 

tin  V.  McCord,  5  Watts  (Pa.)  493,  30  p^^-.l^'^ilJ-l^'^}  ^^^  ^^'  ^^ 

Am.  Dec.  342;  Price  v.  Lloyd,  31  Utah  ^'^f;  ^2/'.  ^  ^-^l^^^-^li  "Z?-,  „„    „„ 

86,  86  Pac.  767,  8  L.R.A.(N.S.)  870;  ^^^'Z^'^W  ¥7^ir^}s^l^^  ^^'  ^'^^ 

Butler  V.  Thompson,  45  W.  Va.  660.  31  Pac.  767,  8  L.R.A. (N.S.)   870. 

S.  E.  960,  72  A.  S.  R.  838;  Ratliff  v.  20.  Note:  53  Am.  Dec.  541. 

Soiumers,  55  W.  Va.  30,  46  S.  E.  712,  1-  McKowen  v.  McDonald,  43  Pa 

1  Ann.  Cas.  970;  Welch  Pub.  Co.  v.  St.  441,  82  Am.  Dec.  576. 
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contract  to  purchase  one  lot  the  vendee  makes  costly  improvementa 
to  his  house  on  the  adjoining  lot,  which  he  would  not  have  been 
justified  in  making,  except  on  expectation  of  acquiring  title  to  the 
first  lot,  such  improvements  are  not  such  acts  of  part  performance 
as  are  deemed  incapable  of  compensation  in  damages.* 

66.  Marriage. — Where  an  oral  contract  is  made  in  consideration 
of  marriage,  the  marriage  itself  does  not  in  ordinary  cases  consti- 
tute such  part  performance  as  will  take  the  case  out  of  the  st^ute 
of  frauds,*  but  where  a  marriage  settlement  is  orally  contracted  for, 
the  marriage  may  be  treated  as  a  pai*t  performance  justifying  the 
interference  of  chancery  to  enforce  the  terms  of  the  settlement.* 
Hence  contracts  made  in  consideration  of  marriage  have  in  some 
cases  been  enforced.' 

67.  Services. — ^Where,  in  a  parol  agreement  for  the  conveyance  of 
real  estate,  the  consideration  consists  of  services  to  be  rendered  which 
are  of  such  a  peculiar  character  that  it  is  impossible  to  estimate  the 
value  to  the  vendor  by  a  pecuniary  standard,  and  neither  party 
intended  so  to  measure  them,  the  perforiAance  of  the  services  will 
usually  entitle  the  vendee  to  a  specific  performance,  notwitlistanding 
the  contract  was  by  parol ; '  and  it  has  been  held  that  in  such  a  case 
specific  performance  does  not  depend  upon  the  complainant's  pos- 
session of  the  property  when  the  consideration  therefor  has  been 
fully  performed.'  But  the  mere  performance  of  services  under  a 
parol  agreement  which  is  within  the  statute  of  frauds  is  not  in 
itself  sufhcient  to  take  the  agreement  out  of  the  statute.^  It  mu<;t 
appear,  to  constitute  ground  for.a  decree  for  the  specific  performance 
of  an  oral  agreement  to  convey  land,  founded  upon  alleged  services, 
that  the  services  were  in  some  respects  of  an  exceptional  character 

2.  Hoover  v.  Baugh,  108  Va.  695,  62  5.  Peek  v.  Pedt,  77  Cal.  106, 19  Pac. 

S.  E.  968,  128  A.  S.  R.  985.  227,  11  A.  S.  R.  244,  1  L.R.A.  185; 

8.  Peek  v.  Peek,  77  Cal.  106, 19  Pac.  Moore  v., Allen,  26  Colo.  197,  57  Pac. 

227,  11  A.  S:  R.  244,  1  L.R.A.  185;  698,  77  A.  S.  R.  255. 

Green  v.  Green,  34  Kan.  740,  10  Pac.  6.  Schoonover    v.     Sehoonover,    86 

156,  55  Am.  Rep.  256;  Glass  v.  Hul-  Kan.   487,   121   Pa«.  485,  38  L.R.A. 

bert,  102  Mass.  24,  3  Am.  Rep.  418;  (N.S.)   752;  Pike  v.  Pike,  121  Mich. 

Hunt  V.  Hunt,  171  N.  Y.  396,  64  N.  170,  80  N.  W.  5,  80  A.  S.  R.  488; 

E.  159,  59  L.R.A.  306;  Rowell  v.  Bar-  Svanburg  v.  Fosseen.  75  Minn.  350.  78 

ber,  142  Wis.  304,  125  N.  W.  937,  27  N.  W.  4,  74  A.  S.  R.  490,  43  L.R.A. 

L.R.A.(N.S.)   1140.  427. 

Notes:  53  Am.  Dec.  544;  Ann.  Cas.  Note:  38  L.R.A.(N.S.)  752. 

1913E  334.  7.  Bryson  v.  McShane.  48  W.  Va. 

4.  Green  v.  Green,  34  Kan.  740,  10  126,  35  S.  E.  848,  49  L.R.A.  527. 

Pac.  156,  55  Am.  Rep.  256;  Glass  v.  8.  Russell  v.  Brigg8,165  N.  Y.  500, 

Hulbert,  102  Mass.  24,  3  Am.  Rep.  59  N.  E.  303,  53  L.R.A.  556;  Ellis  v. 

418;  Nowack  v.  Berger,  133  Mo.  24  Carv,  74  Wis.  176,  42  N.  W.  252.  17 

34  S.  W.  489,  54  A.  S.  R.  663,  31  A.  S.  R.  125,  4  L.R.A.  55.    As  to  the 

L.R.A.  810.     And  see  Husband  asd  effect    of    services    in    agreements   to 

Wipe,  vol.  13,  p.  1026  et  seq.  make  a  will,  see  infra,  par.  122. 
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.  so  that  it  is  impoeeible  to  estimate  their  value  by  any  pecuniary 
standard.'  If  the  services  are  merely  such  as  could  be  compenaated 
for  on  the  basis  of  quantum  meruit  they  are  not  of  the  peculiar  char- 
acter requisite  to  constitute  part  performance.**  In  such  cases  dam- 
ages would  be  an  adequate  remedy  at  law  and  the  jurisdiction  of 
chancery  could  not  be  invoked.** 

68.  Payment  of  Purchase  Honey. — The  courts  are  practically 
unanimous  that  the  mere  payment  of  a  portion  of  the  purchase 
money,  unaccompanied  by  any  other  act,  docs  not  amount  to  part 
performance  of  an  oral  contract  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.**  Even  the  payment  of  the  whole  consideration 
has  been  held  not  to  be  sufficient  for  that  purpose.**  This  is  for  the 
reason  that  the  plaintiff  is  considered  as  having  a  sufficient  remedy 
at  law  to  recover  back  the  money.**    But  payment  of  the  purchase 

9.  Cooper  v.  Colson,  66  N.  J.  Eq.  L.R.A.(N.S.)  184;  Gangwer  v.  Fry,  17 
328,  58  Atl.  337,  105  A.  S.  K.  660,  Pa.  St.  491,  55  Am.  Dec.  578  and  note; 
1  Ann.  Caa.  997.  Myers  v.  Byerly,  45  Pa.  St.  368,  84 

10.  SteUmaeher  y.  Bmder,  89  Minn.  Am.  Dee.  407  and  note;  Qninn  v. 
507,  95  N.  W.  324,  99  A.  S.  R.  609;  Quinn,  5  S.  D.  328>  58  N.  W.  808,  ^ 
Cooper  V.  Colson,  66  N.  J.  Eq.  328,  58  A.  S.  R.  875;  Pinnock  v.  Clough,  16 
Atl.  337, 105  A.  S.  B.  660, 1  Ann.  Gas.  Vt.  500,  42  Am.  Dec.  521;  Swash  v. 
997  and  note.  Sharpstein,    14   Wash.   426,   44   Pae. 

Note:  53  Am.  Dec.  545.  862,  32  L.R.A.  796;  Blandiard  v.  Me- 

11.  As  to  damages  as  an  adequate  Dongal,  6  Wis.  167,  70  Am.  Dec.  458; 
i«medy  at  law,  see  supra,  par.  28.  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22,  9 

12.  Williams  v.  Morris,  95  U.  S.  444,  Rev.  Rep.  3,  6  Eng.  Rul.  Cas.  721. 
24  U.  S.  (L.  ed.)  360;  Franklyn  v.  Notes :  53  Am.  Dec.  540 ;  6  Eng.  Rul. 
Matoa  Gold  Min.  Co.,  158  Fed.  941,  Cas.  745. 

86  C.  C.  A.  145,  14  Ann.  Cas.  302,      IS.  PurceU  v.  Miner,  4  WaU.  513, 

16   L.B.A.(N.S.)    381;    Thompson    v.  18  U.  S.  (L.  ed.)  435;  Allen  v.  Brooker, 

New  South  Coal  Co.,  l95  Ala.  630,  34  2  Stew.   (Ala.)  21.  19  Am.  Dec.  33; 

So.  31,  93  A.  S.  R.  49,  62  L.R.A.  551;  Nelson  v.  Shelbv  Mfg.,  etc.,  Co.,  96 

Harper  v.  Qoldschmidt,  156  Cal.  245,  Ala.  515,  11  So.  695,  38  A.  S.  R.  116 

104  Pac.  451,  134  A.  S.  R.  124,  28  and  note;  Johnson  v.  Glancy,  4  Blackf. 

L.R.A.(N.S.)  689;  Eaton  v.  Whitaker,  (Ind.)  94,  28  Am.  Dec.  45;  Glass  v. 

ISConn.  222,  44  Am.  Dec.  586;Dicken  Hulbert,  102  Mass.  24,  3  Am.  Rep. 

v.McIOnley,  163I11.318,45N.E.  134,  418;  Cooper  v.  Colson,  66  N.  J.  Eq. 

■^T>r^i    /V^JV^.    no'"."  V.  Glancy,  323,  58  Atl.  337,  105  A.  S.  R.  660, 

4  Blackf    (Ind.)  94  28  Am   Dec.  45;  1  Ann.  Cas.  997  and  note;  Scheurer  v. 

In.m^  Hubbard,  49  Ind.  350, 19  Am.  Coehem,  126  Wis.  209,  105  N.  W.  573, 

Rep.  679;  Puterbaugh  v.  Puterbaugh,  a  t  R  A  rv  s  ^  d97 

131  Ind.  288,  30  N.  E.  519,  15  L.R.A.  *  T;   o  ^    ,,  '     „•         >i  w  n    cio 

.341;  Warren  V.  Costello,  109  Mo.  338,  ,1*:  P?^";"  \^"^tl'  t^H'  ^^^' 

19  S.  W.  29,  32  A.  S.  R.  669;  Poland  ^  Yi  ^Jb-  t^-Lt^,;o^5°^"Lr 

V.  O'Connor,  1  Neb.  50,  93  Am.  Dec.  ?«>•"'!*?  ?Sf\^'  ^^^  ^-  ^-  ^"' 

327  and  note;  Cooper  v.  Colson,  66  15     L.R.A.(N.S.)     466;     Russell    v. 

N.  J.  Eq.  328,  58  Atl.  337,  105  A.  S.  Bnggs,  165  N.  Y.  500,  59  N.  E.  .303, 

R.  660, 1  Ann.  Cas.  997  and  note;  Hal-  53  L.R.A.  556;  Clinan  v.  Cooke,  1  Sch. 

sell  V.  Renfrow,  14  Okla.  674,  78  Pac.  &  Lef.  22,  9  Rev.  Rep.  3,  6  Eng.  Rul. 

118.  2  Ann.  Cas.  286;  Farrin  v.  Mat-  Cas.  721. 
thews,  62  Ore.  517,  124  Pac.  675,  41      Note:  5  L.R.A.  326. 
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money  accompanied  by  possession  nnder  the  contract  is  generally  held 
to  amount  to  part  performance  sufficient  to  take  the  case  out  from 
under  the  statute.*'  In  such  a  case  it  ia  said  that  the  payment  of  the 
consideration  strengthens  the  equitable  claim  of  the  plaintiff,  arising 
from  delivery  of  possession.**  From  the  refusal  of  the  courts  to 
treat  payment  of  the  consideration  as  part  performance,  it  necessarily 
follows  that  the  mere  payment  of  the  consideration  for  an  option 
will  not  amount  to  part  performance  of  a  contract  to  purchase  land 
covered  by  such  option.*'  The  rule  that  payment  will  not  amount 
to  part  performance  is  not  universally  accepted,**  and  in  a  few  states 
it  has  been  held  that  the  payment  of  a  substantial  part  of  the  pur- 
chase money  in  the  execution  of  a  parol  agreement  for  the  sale  of  lands 
is  such  a  part  performance  as  will  take  the  case  out  of  the  statute  of 
frauds,  and  will  warrant  a  specific  performance.*' 

69.  Application  of  Doctrine  of  Part  Performance  to  Contracts  to 
Exchange  Realty. — A  contract  to  exchange  real  estate  may  be  spe- 
cifically enforced  the  same  as  one  for  an  ordinary  sale.**  And  there 
is  no  difiference  between  a  parol  sale  and  an  exchange  in  regard  to 
the  facts  needed  to  take  it  out  of  the  statute  of  frauds  and  perjuries.* 
While  the  terms  of  an  oral  contract  to  exchange  lands  must  be  clear- 
ly proved,'  and  great  caution  should  be  exercised  in  determining 
what  is  a  part  execution,*  part  performance  of  an  oral  contract 
to  exchange  lands  is  sufiicient  to  take  it  out  of  the  statute  of  frauds 
in  the  same  way  as  an  ordinary  contract  of  sale.*  Possession  taken 
by  each  of  the  parties,'  especially  when  accompanied  by  acts  of 

15.  Townsend  ▼.  Vanderwerker,  160  19.  Houston  v.  Townsend,  1  Del. 
U.  S.  171,  16  S.  Ct.  258,  40  U.  S.  Ch.  416,  12  Am.  Dec.  109;  Townsend 
(L.  ed.)  383;  MerreU  v.  Witherby,  120  v.  Houston,  1  Har.  (Del.)  532,  27  Am. 
Ala.  418,  23  So.  994,  26  So.  974,  74  Dec.  732  and  note;  Daily  v.  Winnick, 
A.  S.  R.  39;  Brown  v.  Sebastopol,  153  117  la.  563,  91  N.  W.  913,  60  L.R.A. 
Cal.  704,  96  Pae.  363,  19  L.R.A.  (N.S.)  840  (stating  this  to  be  the  ease  in  Dela- 
178;  Langston  v.  Bates,  84  111.  524,  25  ware  and  Iowa). 

Am.  Rep.  466;  Halsell  v.  Renfrow,  14  Notes:    3    L.R.A.(N.S.)     796;    51 

Okie.  674,  78  Pac.  118,  2  Ann.  Cas.  L.R.A.(N.S.)  1111. 

286;  Peay  v.  Seigler,  48  S.  C.  496,  26  20.  Mundy  v.  Irwin,  20  N.  M.  43. 

S.  C.  885,  59  A.  S.  R.  731;  Blanehard  145  Pac.  1080,  Ann.  Cas.  1918D  713. 

V.  MoDougal,  6  Wis.  167,  70  Am.  Dec.  1.  Wardell  v.  Williams,  62  Mich.  50. 

458;  Bartz  v.  Paff,  95  Wis.  95,  69  N.  28  N.  W.  796,  4  A.  S.  R.  814;  Mo.ss 

W.  297,  37  L.R.A.   848;   Scheuer  v.  ▼.  Culver,  64  Pa.  St.  414,  3  Am.  Rep. 

Cocliem,  126  Wis.  209,  105  N.  W.  573,  601. 

4  L.R.A.(N.S.)  427.  2.  Moss  v.  Culver,  64  Pa.  St.  414,  3 

Note:  12  Am.  Dec.  120.  Am.  Rep.  601;  Boggs  v.  Bodkin,  32 

16.  Eaton  v.  Whitaker,  18  Conn.  W.  Va.  566,  9  S.  E.  891,  5  L.R.A.  245 
222.  44  Am.  Dec.  586.  and  note. 

17.  King  V.  Upper,  57  Wash.  130,  3.  Overstreet  v.  Rice,  4  Bush  (Kv.) 
106  Pac.  612,  1135,  31  L.R.A.(N.S.)  1,  96  Am.  Dec.  279. 

606.  4.  ParreU    v.    McKinlev,    9    Grat. 

18.  Wetmore  v.  White,  2  Caines  Cas.  (Va.)  1,  58  Am.  Dec.  212  and  note. 
(N.  y.)  87,  2  Am.  Dec.  323  and  note.       5.  School  Dist.  No.  1  v.  Holt,  226 
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ownership,*  such  as  the  making  of  expenditures  for  huildings  and 
other  improvements  upon  the  respective  parcels,  will,  as  in  the  case  of 
an  ordinary  sale,  constitute  a  part  performance  sufficient  to  take  the 
contract  out  of  the  operation  of  the  statute  and  authorize  a  decree  for 
its  full  performance.^  But  there  is  a  marked  difference  in  the  evidence 
which  establishes  the  possession.  In  the  ca.se  of  an  exchange  where 
the  evidence  shows  a  clear,  unequivocal,  and  complete  taking  posses- 
sion of  one  of  the  subjects  of  an  exchange  by  the  party  owning  the 
other  subject,  it  strengthens  the  evidence  of  a  possession  taken  by  the 
opposite  party  of  the  corresponding  subject.  Hence  evidence  of  pos- 
s&ssion  that  might  seem  weak  and  inconclusive  in  the  case  of  a  parol 
sale  is  thus  made  clear  and  convincing  in  the  case  of  an  exchange.^ 
A  pai*ol  agreement  to  exchange  lands  may  take  the  form  of  a  parol 
contract  to  rescind  a  written  agreement  to  exchange  the  lands.  Such 
parol  rescission  when  partly  performed  may  be  specifically 'enforced. 
Thus  it  has  been  held  that  where  parties  to  a  written  eoatraot  for  the' 
exchange  of  lands  have  exchanged  possession  but  have  not  executed 
deeds,  a  parol  rescission  ef  the  contract,  followed  by  part  performance 
and  by  reetoration  of  possession  by  one  of  the  parties^  will  be  enforced 
against  the  other.*  In  jurisdictions  in  which  part  performance  of 
agreements  to  sell  land  is  not  recognized  as  taking  the  case  out  from 
under  the  statute  of  frauds,*"  it  would  seem  to  follow  logically  that 
part  performance  of  a  parol  agreement  mutually  to  exchange  lands 
will  not  be  recognized  as  dispensing  with  the  requirenbents  of  the 
statute  of  frauds  so  as  to  entitle  the  party  so  partly  performing  to  a 
specific  perf(Mrmance  of  such  agreanent.** 

70.  Application  of  Doctrine  to  Contracts  Creating  Easements  and 
Licenses. — ^T%e  doctrine  of  part  performance  in  reference  to  parol 
contracts  respecting  lands  has  also  been  applied  to  parol  licenses  *' 
and  to  parol  agreemoits  creating  easements  where  it  would  be  a  fraud 
to  permit  the  statute  of  frauds  to  be  pleaded  to  prevent  the  specific 
performance  of  the  contract.**  Therefore  where  the  licensee  has  in 
reliance  thereon  made  considerable  improvements  on  the  property  in 
question  a  decree  of  specific  performance  may  be  obtained.'*  The 
expenditure  of  money  for  improvements  will  not,  however,  neces- 
sarily lead  to  the  enforcement  of  the  agreement,  for  it  has  been  held 

Mo.  406,  126  S.  W.  462,  136  A.  8.  E.  9  S.  E.  891,  6  L.R.A.  245. 
651.  10.  See  supra,  par.  50. 

6.  ParriU    v.    MeKinley,    9    (Jrat.       11.  Barnes  v.  Teague,  54  N.  C.  277, 
(Ta.)  1,  58  Am.  Dec.  212  and  note.  62  Am.  Dec.  200. 

7.  Union  Pac  R.  Co.  v.  McAlpine,       12.  Wynn  t.  Garland,  19  Ark.  23, 68 
129  U.  S.  305,  9  S.  Ct.  286,  32  U.  S.  Am.  Dec.  190. 

(L.  ed.)  673.  13.  Cook  v.  Pridger,  45  Ga.  331,  12 

8.  Moss  T.  Culver,  64  Pa.  St.  414,  3  Am.  R«p.  582. 

Am.  Rep.  601.  14.  Wynn  v.  Garland,  19  Ark.  28,  68 

9.  Boggs  V.  Bodkin,  32  W.  Va.  566,  Am.  Dec.  190. 
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that  a  mere  oral  license  to  construct  a  railway  track  over  the  land  of 
another,  as  distinguished  from  an  oral  agreement  of  tale  of  the  right 
of  way,  cannot  be  enforced  in  equity,  even  after  the  expenditure  of 
a  large  sum  of  money  in  constructing  the  road  on  the  faith  of  it,** 
and  where  one  orally  promised  others  that  if  they  would  erect  a  mill 
at  a  certain  point  on  their  own  land,  he  would  give  them  the  privilege 
of  flowing  his  land  so  long  as  they  would  maintain  such  mill,  and 
they,  relying  on  that  promise  and  partly  induced  by  it,  erected  a  dam 
and  a  mill  accordingly,  at  large  expense,  it  was  held  that  the  promise 
was  a  mere  license,  and  revocable  even  after  it  had  been  acted  upon.** 

IV.  Contracts  Relating  to.  Real  Estate 

)  General  Principlea 

71.  Remedy  by  Specific  Performaace.— Courts  of  chancery  enter- 
tain jurisdiction  to  enforce  agreements  for  the  sale  of  real  estate,*' 
such  proceedings  being  usually  classified  as  in  personam  in  charac- 
ter.*^ As  in  other  cases  the  granting  or  withholding  of  a  decree  of 
q>ecific  performance  is  within  the  sound  discretion  of  the  court,** 
to  be  exercised  according  as  equity  and  justice  seem  to  demand.** 
Even  the  purchaser  in  an  executory  contract  for  the  sale  of  land  does 
not  have  an  absolute  right  to  a  specific  performance  of  the  contract, 
but  such  relief  is  granted  or  refused,  according  to  the  circumstances 
of  each  case.*  But  while  a  court  may,  in  the  exercise  of  a  sound 
discretion,  grant  or  withhold  a  decree  for  the  specific  p^ormanoe  of 
an  executory  c<mtract  for  the  sale  and  conveyasice  of  land,  this  dis- 
cretion is  not  arbitrary  or  capricious  but  judicial,  and  if  the  contriict 
has  been  entered  into  by  competent  parties,  and  is  equitable  aad  not 
objectionable  in  its  nature  and  the  circnmstanoes  surrounding  it, 
specific  performance  is  almost  a  matter  of  right.*    The  right  to  spe- 

15.  St.  Louis  Nat.  Stock  Yards  ▼.  1912C  556;  Willmr  v.  Toothaker,  105 
Wiggins  Ferry  Co.,  112  111.  384,  54  Me.  490,  75  Atl.  42, 18  Ann.  Caa.  1190; 
Am.  Rep.  243.  Brewer  v.   Herbert,  30  Md.   301,  90 

16.  Johnson  v.  Skillman,  29  Minn.  Am.  Dec.  582;  Thompson  v.  Winter, 
95,  12  N.  W.  149,  43  Am.  Rep.  192  42  Minn.  121,  43  N.  W.  796,  6  L JI.A. 
and  note.  236. 

17.  Morgan    v.    Morgan,    3    Stew.  Note:  12  L.R*A.  239. 

(Ala  )  383,  21  Am.  Dec.  638.  20.  MeCabe  v.  Matthews,  155  U.  S. 

-  18.  Silver  Camp  Min,  Co.  v.  Dickers,  550,  15  S.  Ot.  190,- 39  V.  S.  (L.  ed.) 

31  Mont.  488, 78  Pac.  867,  3  Ann.  Ca?.  256.    And  see  siipra,  par.  16. 

1000  and  note,  67  L.RJV.  940.    And  1.  Murijby  v.  Hohne,  (Fla.)  74  So. 

see  supra,  par.  2,  and  infra,  par.  139.  973,    L.R.A.1917F     594;     Hayes    v. 

19.  Sturgia  v.  QaUndo,  59  Cal.  28,  Nourse,  114  N.  Y.  595,  22  N.  E.  40, 11 

43  Am.  Rep.  239;  Chabot  v.  Winter  A.  S.  R.  700. 

Park  Co.,  34  Fla.  258,  15  So.  756,  43  2.  Abbott   v.   Moldestad,   74  Minn. 

A.  S.  R.  192;  Anderson  v.  Anderson,  293,  77  N.  W.  227,  73  A.  S.  R.  348. 
251  111.  415,  96  N.  E.  265,  Ann.  Cas. 
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cific  performance  is  especially  recognized  in  cases  in  which  the  vendee 
has  partly  performed  the  contract.*  In  harmony  with  the  general 
rule  elsewhere  considered/  an  agreement  relating  to  real  estate  in 
order  to  be  enforceable  in  equity  must  be  a  complete  contract 
founded  on  a  valuable  consideration.'  A  description  of  land  to  be  con- 
veyed, which  is  sufficientlj''  certain  to  enable  the  vendee  to  find  and 
examine  it,  is  it  seems,  sufficient  to  justify  specific  performance  of 
the  contract.'  When  personal  property  is  mingled  with  an.  agree- 
ment for  the  sale  of  realty,  the  court  may  decree  specific  performance 
of  the  entire  contract,  provided,  of  course,  the  complainant  makes 
out  a  case  showing  that  he  is  entitled  to  specific  performance  of  the 
contract  as  to  the  realty.' 

72.  Adequacy  of  Remedy  at  Law  as  Affecting  Right  to  Relief. — 
Specific  performance  is  granted  to  a  greater  extent  in  oases  of  con- 
tracts respecting  real  property  than  in  cases  respecting  personal  prop- 
erty. While  in  the  latter  case  the  jurisdiction  to  grant  it  is  limited 
to  special  circumstances,*  in  the  case  of  real  estate  specific  perform- 
ance is  decreed  almost  as  a  matter  of  course  when  the  contract  has 
been  properly  established  and  is  unobjectionable  in  any  of  its  fea- 
tures which  address  themselves  to  the  chancellor's  discretion.'  Under 
such  circumstances  the  vendee  is  entitled  to  have  the  contract  spe- 
cifically enforced  *•  irrespective  of  his  right  to  recover  damages  for 

8.  Union  Pac  B.  Co.  v.  McAlpine,  L.B.A.1915C    367;    Garden    v..  Pan- 
129  U.  S.  305,  9  S.  Ct.  286,  32  U.  konin,  83  Neb.  204,  119  N.  W.  449, 
S.  (L.  ed.)  673;  Cooper  v.  Colson,  66  131  A.  8.  B.  629;  Blake  v.  Flatley,  44 
N.  J.  Bq.  328,  58  Atl.  337,  105  A.  S.  N.  J.  Eq.  228,  10  Atl.  158,  14  Ati. 
B.  660, 1  Ann.  Cas.  997.  128,  6  A.S.,R.  886. 
4.  See  Bupra,  par.  8  et  seq.  10.  Hays  v.  Hal!,  4  Port.  (Ala.)  374, 
6.  Shackelford  v.  Hendley,  1  A.  K.  30  Am.  Dec.  530;  Stewart  v.  Stokes, 
Marsh.  (Ky.)  496,  10  Am.  Dec.  753.  33  Ala.  494,  73  Am.  Dec  429;  Hod- 
Note:  49  L.E.A.  507.  ges  v.  Rowing,  58  Conu.  12,  18  Atl. 

6.  Koeh  v.  Strcoter,  218  111.  546,  75  797,  7  L.R.A.  87;  Sterling  v.  Klep- 
N.  E.  1049,  2  L.R.A.(N.S.)  210;  Hal-  sattU^  24  Ind.  94,  87  Am.  Dec.  319; 
sell  v.  Kenfrow,  14  Okla.  674,  78  Pac  Searle  v.  Hill.  73  la,  367,  35  N.  VV. 
118,  2  Ann.  Cas.  286;  Flegel  v.  Dow-  490,  5  A.  S.  B.  688;  Minneapolis,  etc., 
ling.  54  Ore.  40,  102  Pac.  178,  135  R.  Co.  v.  Cox,  76  la.  306,  41  N.  W. 
A.  S.  B,  812  and  note,  19  Ann.  Cap.  24,  14  A.  S.  K.  216;  Hart  v.  Brand, 
1159.  1  A.  K.  Marsh.  (Ky.)  159, 10  Am.  Dee. 

7.  Note:  5  Ann.  Cas.  273.  715;  Buck  v.  Swazey,  35 -Me.  41,  50 

8.  Young  V.  Daniels,  2  la.  126,  63  Am.  Dec.  681;  Old  Colony  R.  Corp. 
Am.  Dee.  477.  v.  Evans,  G  Gray  (Mass.)  25,  C6  Am. 

9.  Clark  v.'  Cagle,  141  Ga.  703,  82  Dec.  394;  Aiple-Hemmelmann  R«al 
S.  E.  21,  L.R.A.1915A  317;- Anderson  E.state  Co.  v.  Spelbrink,  211  Mo.  671, 
V.  Anderson,  251  111.  415,  96  N.  E.  265,  111  S.  W,  480,  14  Ann.  Cas.  652; 
Ann.  Cas.  1912C  556;  Brewer  v.  Her-  Whitbeck  v.  Wliitbeck,  9  Cow.  (N.  Y.) 
bert,  30  Md.  301,  96  Am.  Dee.  582;  266,  18  Am.  Dec.  503;  Gaites  v.  Dud- 
Freomaii  v.  Panlson,  107  Minn.  64. 119  geon,  173  N.  Y.  426,  66  N.  E.  116,  93 
N.  W.  651.  331  A.  S.  B.  438;  Tebeau  A.  S.  R.  608;  Falls  v.  Carpenter,  21 
V.  Ridge,  261  Mo.  547, 170  S.  W.  871,  N.  C.  237,  28  Am.  Dec.  592;  Rodman 
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its  breach."  In  other  words  where  land  is  the  subject  matter  of 
the  agreement,  the  jurisdiction  of  equity  does  not  depend  upon  the 
existence  of  special  facts  showing  the  inadequacy  of  a  legal  remedy 
in  the  particular  case,**  but  the  presumption  arises  that  damages 
will  not  constitute  an  adequate  remedy.**  Damages  are  not  regarded 
as  the  equivalent  of  the  specific  relief**  because  the  exact  counter- 
part of  any  particular  piece  of  real  estate  does  not  exist  anywhere  else 
in  the  world.*'  Where,  however,  it  appears  that  damages  for  a 
breach  of  the  contract,  to  be  recovered  in  em  action  at  law,  would 
afford  ample  redress,  it  has  been  held  that  courts  of  equity  will 
not  interfere,  in  the  absence  of  some  special  circumstances  c(Hitrolling 
the  discretion  of  the  court.** 

73.  Vendor's  Right  of  Enforcement. — According  to  the  weight  of 
authority,  the  remedy  by  specific  performance  is  mutual  as  between 
vendor  and  vendee,*'  and  therefore  the  vendor  may  obtain  in  equity 
a  decree  of  specific  performance  of  a  contract  for  the  sale  of  land,*^ 
although  he  may  have  another  remedy  by  action  at  law  for  the  pur- 
chase money.*'  It  has  sometimes  been  said  that  equity  compels 
specific  performance  in  favor  of  the  vendor,  not  on  the  ground  of 
mutuality  of  remedy,  but  because  compensation  in  damages,  meas- 
ured by  the  difference  in  price,  as  ascertained  by  the  market  value 

V.  Robinson,  134  N.  C.  603,  47  S.  E.  52  So.  305, 138  A.  S.  R.  167;  Freeman 

19,  101  A.  S.  R.  877,  65  L.R.A.  682;  v.  Paulson,  107  Minn.  64,  119  N.  W. 

Dillinger  v.   Ogden,  244  Pa.   St.  20,  651,  131  A.  S.  R.  438;  Moore  v.  Ran- 

90   Atl.   446,  Ann.   Cas.  1915C  533;  dolph,  6  Leigh  (Va.)  175,  29  Am.  Dec. 

Moore  v.  Randolph,  6  Leigh  (Va.)  175,  208. 
29  Am.  Dec.  208.  18.  Cathcart  v.  Robinson,  5  Pet.  264, 

11.  Buck  V.  Swazey,  35  Me.  41,  56  8  U.  S.  (L.  ed.)  120;  Morgan  v.  Eaton, 
Am.  Dec.  681;  Cushman  v.  Thayer  59  Fla.  562,  52  So.  305,  138  A.  S.  R. 
Mfg.  Jewelry  Co.,  76  N.  T.  365,  32  167;  Clark  v.  Ca^e,  141  Ga.  702,  82 
Am.  Rep.  315.  S.  E.  21,  L.B.A.1915A  317;  Old  Colony 

12.  Clark  v.  Cagle,  141  Oa.  703,  82  R.  Corp.  v.  Evans,  6  Gray  (Mass.) 
S.  E.  21,  L.R.Aa915A  317.  25,  66  Am.  Deo.  394;  Jones  v.  New- 

13.  Ide  V.  Leiser,  10  Mont.  6,  24  Pao.  hall,  115  Mass.  244,  15  Am.  Rep.  97; 
695,  24  A.  S.  R.  17.  0.  W.  Kerr  Co.  v.  Nygren,  114  Minn. 

14.  O'Donneli  v.  Chambei-lain,  36  268, 130  N.  W.  1112,  Ann.  Cas.  1912C 
Colo.  395,  91  Pac.  39,  10  Ann.  Cas.  538;  Brown  v.  Haflf,  5  Paige  (N.  Y.) 
931  and  note;  Hodges  v.  Kowing,  58  236,  28  Am.  Dec.  425;  Phyfe  v.  War- 
Conn.  12,  18  Atl.  979,  7  L.R.A.  87;  dell,  5  Paige  (N.  Y.)  268,  28  Am.  Dec. 
Jones  V.  Newball,  115  Mass.  244,  15  430;  Kennedy  v.  Gramling,  33  S;  C. 
Am.  Rep.  97;  Eckstein  v.  Downing,  64  367,  11  S.  E.  1081,  26  A.  S.  R.  676; 
N.  H.  248,  9  AtL  626,  10  A.  S.  R.  Hanna  v.  Wilson,  3  Grat.  (Va.)  243, 
404.  46  Am.  Dec.  190  and  note. 

Note:  8  L.R.A.  625.  Note:  67  Am.  Dec.  277. 

15.  Melin  v.  Woolley,  103  Minn.  498,  19.  Morgan  v.  Eaton,  69  Fla.  562, 
115  N.  W.  654,  946,  22  L.R.A. (N.S.)  52  So.  305,  138  A.  S.  R.  167;  0.  W. 
595.  Kerr  Co.  v.  Nygren,  114  Minn.  268, 

1«.  Curtis  v.  Blair,  26  Miss.  309,  59  130  N.  W.  1112,  Ann.  Cas.  1912C  538; 
Am.  Dec.  257.  Phyfe  v.  Wardell,  5  Paige    (N.   Y.) 

17,  Morgan  v.  Eaton,  59  Fla.  562,  2C8,  28  Am.  Dec.  430. 
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and  by  the  contract,  is  not  regarded  as  adequate  iiideiuDity  for  the 
nonfulfilment  of  the  contract.**  According  to  other  authorities 
where  parties  make  a  mutual  executory  contract  for  the  sale  of  real 
estate,  equity  regards  the  vendee  as  the  beneficial  owner  of  the  prem- 
ises, even  though  he  has  not  paid  the  purchase  price;  and  that  the 
vendor  has  the  right  to  enforce  payment  of  the  purchase  money  by 
a  suit  in  equity  against  ihe  vendue's  equitable  estate  in  the  land, 
instead  of  by  an  ordinary  action  at  law  to  recover  the  debt.' 

74.  Misrepresentation  and  Mistake. — Under  certain  circumstances 
a  court  of  equity  will  not  enforce  the  specific  performance  of  a  con- 
tact for  a  conveyance  of  land  which  has  been  brought  about  by  mis- 
take *  or  misrepresentation.*  Thus  a  contract  for  the  sale  of  a  house, 
entered  into  by  the  seller  in  the  mistaken  belief  that  he  will  get  an 
option  on  another  piece  of  land  near  by,  from  the  buyer,  will  not  be 
specifically  enforced.*  So  when  a  married  women  enters  into  an 
improvident  and  oppressive  contract  for  the  purchase  of  land  at  an 
unconscionable  price,  where  the  chief  inducing  cause  of  the  contract 
on  the  part  of  the  vendee  is  the  supposed  presence  of  a  large  body  of 
coal  as  represented  by  the  vendor  when  such  coal  has  been  removed, 
specific  performance  of  the  contract  will  be  refused."  Specific  per- 
formance of  a  contract  to  convey  real  property  will  not  be  decreed 
when  it  is  shown  that  it  was  entered  into  through  a  misapprehension 
of  both  parties  in  beheving  that  the  legal  title  was  vested  in  the  ven- 
dor.* It  has  been  held,  however,  that  a  mutual  mistake  as  to  the 
quality  of  land  from  which  the  defendant  has  undertaken  to  dig 
gravel  for  the  plaintiff's  benefit  is  not  a  ground  for  dismissing  a  bill 
for  the  specific  performance  of  another  and  subsequwt  contract  mode 

aO.  Eekstein  v.  Downing,  64  N.  H.  Freeman  t.  Paulson,  107  Minn.  64, 

248,  9  Atl.  626,  10  A.  S.  R.  404.    In  119  N.  W.  651,  131  A.  S.  R.  438. 

Massachusetts,  where  by  express  statu-  2.  Meaux   v.    Helm,    Sneed    (Ky.) 

tory    provision    the    jurisdiction    of  252,  2  Am.  Dee.  716.     Generally  as 

equity  to  hear  and  determine  suits  for  to  the  effect  of  mistake  on  the  right  to 

the   specific  performance  of  written  specific  performance,  see  supra,  par. 

contracts  by  and  against  either  party  44. 

to  the  contract  is  restricted  to  cases  3.  SchaefEer  v.  Coldren,  237  Pa,  St 
where  the  parties  have  not  a  plain,  ade-  77  gS  Atl.  98,  Ann.  Cas.  1914B  175. 
quate  and  complete  remedy  at  the  com-  jjote:  35  LJE.A.  433. 
mon  law,  eqmty  mil  not  decreespwific  Generally  as  to  the  effect  of  mis- 
performance  of  a  written  contract  of  ^^^^^JTTz-^  ■ «          <, 

Se  at  the  instance  of  the  vendor,  «P««entation  in  cases  of  specific  per- 

when  aH  that  is  to  be  done  by  the  ^T«^'  -.f  ^^w^f "'  ^i"^  m   n 

vendee  is  the  payment  of  money,  for  *'  ??^  J' eS^.'"*T?'  rI?  ^R< 

which  the  vendor  may  maintain  an  ac-  ™*'  °^  '»•  *•  ^°>  -^^  L.li.A,(N.8.) 

tion  at  law  after  a  tender  of  perform-  "^ 

anee  on  his  part.    Jones  v.  Newhall,  ".  Friend  v.  Lamb,  152  Pa.  St  52S'; 

115  Mass.  244, 15  Am.  Rep.  97.  25  Atl.  577,  34  A.  S.  R.  672. 

1.  Abbott   v.  Moldestad,   74  Minn.  «•  Hatch  v.  Kizer,  140  III.  583.  30 

293,  77  N.  W.  227,  73  A.  S.  R.  348;  N.  E.  605,  33  A.  S.  R.  258  and  »ote. 
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after  tlie  defendant  knew  of  the  character  of  the  land,  and  by  which 
other  land  was  substituted,  and  the  defendant  agreed  to  pay  for  the 
first  land.'  And  the  rule  seems  to  be  that  the  mere  fact  that  a  contract 
for  the  sale  of  land  is  entered  into  by  the  vendor  in  ignorance  of  the 
identity  or  personality  or  race  of  the  purchaser  is  not  itself  ground  for 
refusing  specific  perfoimance  of  the  contract.*  It  has  been  held, 
however,  that  where  a  contract  for  the  gale  of  land  is  made  by  a  ven- 
dor, through  the  agents  of  the  vendee,  and  upon  their  false  repre- 
sentations that  the  vendee  is  another  ^han  the  true  purcliase^.  the 
vendor  may,  upon  discovering  the  falsity  of  the  representations,  rescind 
the  contract  upon  repayment  or  tender  of  the  purchase  money  re- 
.  ceived.*    . 

Effect  of  DoubtftU  Title 

75.  Right  to  Clear  Title. — Specific  performance  of  a  contract  for 
ihe  purchase  of  Iftnd  will  not  be  decreed  where  the  vendor  cannot 
show  a  cleiar  title,^*  but  merely  one  concerning  which  there  is  a  reason- 
able doubt,**  or  one  which  is  in  fact  defective.**  This  is  true  unless 
the  purchase  has  been  made  at  the  risk  of  the  vendee  as  to  the  title, 
or  the  latter  has  agreed  to  accept  such  title  as  the  vendor  may  be  able 
to  give.**  It  is  immaterial  that  it  is  doubtful  whether  the  defect  will 
tver  incommode  the  purchaser.  If  there  is  any  reasonable  chance 
that  some  third  person  may  raise  a  question  against  the  owner  of  the 

7.  Old  Colony  B.  Corp.  v.  Evans,  89  N.  E.  686, 132  A.  S.  B.  231;  Jack- 
6  Gray  (Mass.)  25,  66  Am.  Dee.  394.  son  t.  Mnrray,  5  T.  B.  Mon.  (Ky.) 

8.  Lenman  v.  Jones,  222  U.  S.  51,  184,  17  Am.  Dec.  53;  Conley  v.  Finn, 
32  S.  Ct.  18,  56  U.  S.  (L.  ed.)  88;  171  Mass.  70, 50  N.  E.  460,  68  A.  S.  B. 
Cole  V.  Hunter  Track  Imp.  Co.,  61  399;  Meyer  v.  Madreperla,  68  N.  J. 
Wash.  365,  112  Pac.  368,  Ann.  Cas.  L.  258,  53  AtL  477,  96  A.  S.  B.  536; 
1912C  749  and  note,  32  L.E.A.(N.S.)  Van  Biper  v.  Wickersham,  77  N.  J. 
125.  Eq.  232, 76  AU.  1020,  Ann.  Cas.  1912A 

Note:  Ann.  Cas.  1912C  750.  319,  30   L.B.A.(N.S.)    25;   Toole  v. 

9.  Ellsworth  v.  Eandall,  78  la.  141,  Toole,  112  N.  Y.  333,  19  N.  E.  682, 
42  N.  W.  629,  16  A.  S.  R.  425.  8  A.  S.  B.  750,  2  L.E.A.  465  and  note; 

Note:  Ann.  Cas.  1912C  751.      '  Seymour  v.  De  Lancey,  1  Hopk.  (N. 

10.  Watts  V.  Waddle,  6  Pet.  389,  8  Y.)  436  14  Am.  Dec.  552;  Brown  v. 
U.  S.  (L.  ed.)  437;  Lewis  v.  Hemdon,  Haff,  5  Paige  Ch.  (N.  Y.)  235,  28  Am. 
3  Litt.   (Ky.)   358,  14  Am.  Dec.  68;  Dec.  425. 

Brewer  v.  Herbert,  'SO'Md.   301,  96  Note:  3  L.B.A.  164. 

Am.  Dee.  582;  Bowen  v.  Vickers,  2  12.  Ouild  v.  Atchison,  etc.,  B.  Co., 

N.   J.   Eq.   520,    35   Am.    Dee'.   516;  57  Kan.  70,  45  Pac.  82,  57  A,  S.  B. 

Sutheriand  v.  Briggs,  1  Hare  26,  11  312,  33  L.B.A.  77;  Johnson  v.  Hub- 

L.  J.  Ch.  36,  6  Eng.  Rul.  Cas.  738.  bell,  10  N.  J.  Eq.  332,  66  Am.  Dec. 

Note:34  A.  S.  B.  678.  773. 

As  to  the  effect  of  the  inability  of  13.  Morris  v.  Mowatt,  2  Pa^  (N. 

tile  defendant  to  convey  a  good  title,  Y.)  586,  22  Am.  Dec.  661;  Brown  v. 

see  supra,  par.  48.    ,  Haff,  5  Paige  (N.  Y.)  235,  28  Am. 

11.  Smith  v.  Hunter,  241  111.  514,  Dec.  425. 
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estate  afto  ishe  completion  of  the  contract,  the  court  oonsiderB  this 
a  circumstance  whidi  renders  the  bargain  a  hard  one  for  the  pur- 
chaser, and  one  which  it  will  not,  in  the  exercise  of  ilB  discretion, 
compel  him  to  execute.**  And  a  purchaser,  who  has  contracted  for 
a  good  title,  will  not  be  compelled  to  accef^  a  mere  equitable  title, 
of  which  he  cannot  avail  himself  in  a  suit  at  law,  to  recover  the  prop- 
erty, or  to  defend  his  poesession,  if  necessary.*'  But  a  bill  for  spe- 
cific performance  Will  not  be  dismissed  merely  because  the  title  was 
not  perfect  at  the  commencement  of  the  suit.  A  specific  perform- 
ance may  be  decreed,  if  it  appears  that  a  perfect  title  can  be  made 
to  the  purchaser  at  the  time  when  performance  is  due.**  These  gen- 
eral principles  appear  to  apply  also  to  the  exchange  of  real  estate. 
Thus  it  has  been  held  that  a  parol  contract  for  the  exchange  of  lands 
will  not  be  specifically  enforced  in  the  absence  of  proof  that  the  par- 
ties have  good  titles.*'  It  may  be  noted  here  that  while  the  seller 
cannot  compel  Uie  purchaser  to  take  aa  estate  mHi  a  defective  title, 
the  purchaser  may  compel  the  vendor  .to  give  him  the  estate  with 
such  title  88  he  has.** 

76.  Test  of  Suffidency  of  Title. — ^While  a  purchaser  eannot  be 
compelled  to  take  a  doubtful  title,  he  will  not  be  permitted  tq  object 
to  a  title  on  account  of  a  bare  possibility  that  it  will  prove  defective.** 
An  objection  to  a  title  should  have  some  merit  in  order  to  defeat  the 
claim  of  the  vendor  to  the  specific  performance  of  the  contract  of 
sale.  It  is  not  enough  that  the  purchaser  should  have  an  honest 
doubt  as  to  its  sufficiency.  It  is  only  in  cases  where  the  court  itself 
is  in  doubt  as  to  the  title  that  a  specific  execution  will  be  refused  on 
the  ground  that  the  title  is  not  marketable.'*  But  though  the  court 
may  entertain  an  opinion  in  favor  of  the  title,  if  it  is  satisfied  that 
that  opinion  may  fairly  and  reasonably  be  questioned,  it  will  refuse 
specific  performance.*  The  standard  test  of  the  sufficiency  of  the 
title  is  its  marketability,'  tod  equity  will  not  actively  interfere  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  land  in 
favor  of  the  vendor,-  if  there  is  such  uncertainty  about  the  title  as  to 

11  Brooklyn  Park  Com'rs  t.  Arm-  19.  Atteberv  v.  Blair,  244  111.  363, 
strong,  45  N.  Y.  234,  6  Am.  Rep.  70.   91  N.  E.  475,  135  A.  Si  R.  342;  Con- 

16.  Morris  v.  Mowatt,  2  Paige  (N.  lev  v.  Finn,  171  Mass.  70,  50  N.  E. 
T.)  586,  22  Am.  Dec.  661.  460,  68  A.  S.  R.  399. 

16.  Reformed  Protestant  Dutch  20.  Rife  v.  Lybarger-  48  Ohio  St. 
Churcli  V.  Mott,  7  Paige  (N.  T.)  77,  422,  31  N.  E.  768,  17  L.R.A.  403. 

82  Am.  Dec.  613.  1.  Turner  v.  McDonald,  76  Cal.  177, 

17.  Boggs  V.  Bodkin,  32  W.  Va.  566,  18  Pac.  262,  9  A.  S.  R.  189. 

9  S.  E.  891,  5  L.R.A.  245.  2.  Moore   v.   Williams,   115   N.   Y. 

18.  Sutherland  v.  Briggs,  1  Hare  586,  22  N.  E.  233,  12  A.  S.  B.  844, 
26,  U  L.  J.  Ch.  36,  6  Eng.  Rul.  Cas.  5  L.R.A.  654  and  note;  Rife  v.  Ly- 
•733.  As  to  partial  imposfsibility  of  barger,  49  Ohio  St.  422,  31  N.  E.  768, 
performsnee,  see  supra,  par.  51  et  seq.  17  L.R.A.  403. 

275 


Digitized  by 


Google 


.  §  77  SPECIFIC  PEEFORMANCE  J5  R.  C.  L. 

affect  its  marketable  value.*  Nor  will  a  purchaser  geoerally  be  com- 
pelled to  take  a  title  when  there  ia  a  defect  in  the  record  title  which 
can  be  cured  only  by  a  resort  to  parol  evidence,  or  when  there  is  an 
apparent  incumbrance  which  can  be  removed  or  defeated  only  by 
such  evidence.*  Specific  performance  will  likewise  be  refused  of  a 
contract  to  purchase  real  estate  where  the  defendant  is  entitled  to  an 
indefeasible  title,  and  there  is  doubt  whether  persons  not  made  par- 
ties to  the  action  may  not  have  an  interest  in  tlie  property.'  Where 
the  doubt  depends  on  the  construction  of  an  act  of  Uie  legislature  or 
of  a  written  instrument,  and  the  construction  is  readily  arrived  at 
by  the  application  of  the  well  known  rules  of  interpretation,  it  seems 
that  the  court  will  not  regard  the  title  as  doubtful.^  But  ordinarily 
the  court  will  not  resolve  the  doubt  as  to  a  title  by  deciding  the  ques- 
tion which  has  given  rise  to  such  doubt,'  especially  where  persons 
whose  rights  would  be  affected  by  such  decision  are  not  parties  to  be 
proceedings.' 

77.  Necessity  for  Documentary  Title. — As  a  general  rule  a  court 
of  equity  will  not  force  upon  a  vendee  a  title  which  he  may  be 
required  to  engage  in  litigation  to  defend,'  but  it  has  been  held  in 
a  number  of  cases  that  a  title  by  adverse  possession  may  be  so  clearly 
proved  and  be  so  free  from  doubt  as  to  be  a  proper  foundation  for 
a  decree  for  specific  performance  against  the  purchaser,^^  in  the 
absence  of  a  contract  for  a  perfect  record  title.*^  It  seente  to  make 
no  difference  that  the  title  is  based  on  adverse  possession  which  must 
be  proven  by  parol  evidence,^'  and  it  has  been  said  that  even  the 
possibility  that  the  former  owner  waa  an  alien,  or  t^at  he  may  have 
died,  leaving  heirs  disabled  from  asserting  their  rights,  will  not  make 
the  title  doubtful."  Specific  performance  of  a  contract  of  purchase 
will  be  decreed  against  a  purchaser  who  has  gone  into  possession 
and  held  it  for  many  years,  though  the  deed  under  which  the  vendor 
deraigns  title  has  been  lost    But  in  such  case,  as  the  onus  of  proving 

3.  Townsend     v.     GoodfeUow,     40  1912A  319,  30  L.R.A.(N.S.)  25. 
Minn.  312,  41  N.  W.  1056,  12  A.  S.  R.       8.  Irving  v.   CampbeU,   121   N.   Y. 
736,  3  LJI.A.  739  and  note;  Meyer  353,  24  N.  E.  821,  8  L.ILA.  620. 

V.    Madreparla,    68    N.    J.    L.    258,  9.  Wesley  v.  EeUs,  177  U.  S.  370, 

53  AtL  477,  96  A.  S.  R.  536;  Van  20  S.  Ct.  661,  44  U.  S.  (L.  ed.)  810; 

Riper  v.  Wickersham,  77  N.  J.  L.  232,  Smith  v.  Hunter,  241  111.  514,  89  N. 

76  Atl.  1020,  Ann.  Cas.  1912A  319,  E.  686,  132  A.  S.  R.  231.    And  see 

30  L.R.A.(N.S.)  25.  supra,  par.  76. 

4.  Moore  v.   Williams,  115  N.  T.  10.  Conley  v.  Finn,  171  Mass.  70, 
586,  22  N.  E.  233,  12  A.  S.  R.  844,  50  N.  E.  460,  68  A.  S.  R.  399. 

5  L.R.A.  654  and  note.  Note:  46  L.R.A.(N.S.)  515. 

5.  Triplett  V.  Williams,  149  N.  C.  11.  Note:  46  L.R.A.(N.S.)  515. 
394,  63  S.  E.  79,  24  L.R.A.(N.S.)  514.  12.  Freedman  v.  Oppenheim,  187  N.  • 

6.  Hedderly  v.   Johnson,  42  Minn.  T.  101,  79  N.  E.  841,  116  A.  S.  E. 
443,  44  N.  W.  527,  18  A.  S.  R.  521.  595. 

7.  Van    Riper   v.    Wickersham,    77  13.  Seymour  v.  De  Lancey,  1  Hopk>. 
N.  J.  L.  232,  76  Atl.  1020,  Ann.  Cas.  (N.  Y.)  436, 14  Am.  Dec.  552. 
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suoh  title  reets  (»i  the  vendor,  he  must  pay  the  ooefs.'*  Oo  the 
other  hand  the  rule  has  been  laid  down  by  some  courts  that 
the  specific  performance  of  a  contract  for  the  conveyance  of  a  good 
and  sufficient  title  to  real  property  will  not  be  decreed,  unless  the 
grantor  can  place  in  the  hands  of  the  grantee  all  the  munimtents  of 
title,  sufficient  to  enable  him  to  make  out  a  title  in  ejectment.*'  And 
if  a  purchaser  has  contracted  for  a  good  title  of  record,  a  court  of 
equity  will  not  compel  him  to  take  a  title  depending  upon  adverse 
possession,  although  it  may  be  a  good  title.*^  Similarly  where  the 
contract  called  for  a  warranty  deed  the  court  has  refused  to  consider 
as  sufficient  a  warranty  deed  depending  on  parol  evidence,  on  the 
general  principle  that  a  vendee  will  not  be  compelled  to  take  a  title 
which  can  be  proved  only  by  parol  evidence.*' 

78.  liens  and  Incnmbrances. — Generally  speaking,  the  existence 
of  a  lien  on  property  agreed  to  be  sold  is  a  defense  to  an  action  for 
specific  performance.  The  purchaaer  will  not  be  compelled  to  take 
the  property  subject  to  such  lien.*^  Where  one  has  bargained  for 
a  good  tiUe  free  from  liens  and  incumbrances,  equity  will  not  decree 
specific  performance  if  there  is  a  reasonable  doubt  whether  the  title 
is  subject  to  liens  or  incombraaees,*'  The  purchaser  will  not  be 
compelled  to  receive  a  deed  with  an  encumbered  title  and  be  forced 
to  rely  on  the  vendor's  covenants  for  his  security  unless  "he  has 
expressly  agreed  to  do  8o.'*>  It  matters  not  that  the  Uen  may  possibly 
be  removed  by  litigation.*  It  has  been  held,  however,  that  the  exist- 
ence of  a  lien  to  remove  which  adequate  security  has  been  given 
does  not  constitute  a  defect  in  title.'  For  example  a  judgment  against 
the  vendor  will  not  be  deemed  a  defect  sufficient  to  prevent  specific 
performance,  where  the  vendor  has  entered  an  appeal  from  such  judg- 
ment and  has  given  bond  with  ample  security  to  pay  the  amount 
of  the  judgment,  with  costs,  in  case  he  should  fail  to  prosecute  his 
s^peal  with  efifect.*  And  if  an  incumbrance  can  be  removed  merely 
by  the  application  of  the  purchase  money,  and  the  court  is  able  to 
provide  for  the  conveyance  of  a  clear  title  to  the  vendee,  the  mere 
fact  that  incumbrances  exist  which  the  vendor  has  not  removed,  or 
even  is  unable  to  remove  witliout  the  application  of  the  purchase 

14.  Wade    v.    Greenwood,    2    Rob.  19.  Attebery  v.  Blair,  244  111.  363, 

(Va.)  474,  40  Am.  Dec.  759.  91  N.  E.  475, 135  A.  £'.  R.  342. 

16.  Roes    v.    (3^^imball,    T.    U.    P.  20.  Guild  v.  Atchison,  etc.,  R.  Co., 

Charit.    (Ga.)   268,  4  Am.  Dec.  71L  57  Kan.  70,  45  Pac.  82,  57  A.  S.  R. 

16.  Attebery  v.  Blair,  244  111,  363,  312,  33  L.R.A.  77. 

91  N.  E.  475,  135  A.  S.  R.  342.  1.  Note:  Ann.  Cas.  1913A  717. 

17.  Cross  V.  Buskirk-Rutledge  Lum-  2.  Brewer  v.  Herbert,  30  Md.  301, 
ber  Co.,  139  Tenn.  79,  201  S.  W.  141,  96  Am.  Dec.  582;  Thompson  v.  Car- 
Ann.  Cas.  1918D  983.  penter,  4  Pa.   St.  132,  45  Am.  Dec 

18.  Butler  v.  O'Hear.  1  Desaus.  (S.  681  and  note. 

C.)  382,  1  Am.  Dec.  671.  3.  Brewer  v.  Herbert,  30  Md.  301, 

Note:  Ann.  Cas.  1913A  717.  96  Am.  Dec.  5^ 
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money  for  that  purpose,  will  not  prevent  a  decree  for  a  specific  perform- 
ance.* For  example,  mortgages  amounting  to  less  than  the  contract 
price  to  be  paid  by  a  purchaser  of  land,  and  which  can  be  discharged 
out  of  the  purchase  money,  will  not  prevent  specific  performance  of  a 
contract  for  the  sale  of  the  land.'  But  a  purchaser  will  not  be  com- 
pelled to  accept  a  title  subject  to  incumbrances,  for  the  payment  of 
which  out  of  the  purchase  money  provision  cannot  be  made.*  The 
existence  of  a  building  restriction  may  be  sufficient  to  render  a  title 
defective  within  the  meaning  of  the  rule  now  under  consideration.' 
But  specific  performance  of  a  contract  to  purchase  real  estate  will  not 
be  refused  because  owners  of  neighboring  property  may  institute  pro- 
ceedinp  to  enjoin  the  erection  upon  the  property  of  the  building 
for  which  it  is  purchased,  as  a  breach  of  a  restrictive  covenant  in 
the  title,  if  the  question  of  the  construction  of  the  covenant  does  not 
depend  on  facts,  and  is  held  by  the  court  not  to  apply  to  the  intended 
building.'  It  has  also  been  decided  that  the  right  of  an  adjoining 
owner  to  use  a  party  wall  does  not  constitute  such  incumbrance  upon 
the  premises  or  defect  in  the  title  thereof  as  will  prevent  the  specific 
performance  of  a  contract  of  purchase  of  such  property.* 

79.  Fraud  Making  Title  Defective. — ^A  titie  tainted  by  fraud  may 
be  80  defective-  that  specific  performance  will  be  refused,  not  on 
account  of  the  fraud  but  on  account  of  the  doubt  as  to  the  title 
thereby  resulting. i*  Thus  the  title  of  a  vendor  has  been  adjudged 
defective  where  it  was  acquired  at  a  sheriff's  sale  which  had  been 
fraudulently  procured  by  the  vendor's  husband  to  defeat  ttie  rights 
of  the  real  owners.**  The  same  holds  true  where  the  vendor's  title 
is  derived  from  a  judicial  sale  which  has  been  pronounced  unauthor- 
ized and  illegal  by  the  appellate  court.*'  On  the  same  principle 
it  has  been  held  that  where  title  is  acquired  by  the  vendor's  employees 
by  fraudulent  entry  under  the  United  States  homestead  laws,  and  the 
employees  immediately  after  obtaining  certificates  of  entry  convey 
the  laud  at  prices  much  less  than  a  fair  cash  value,  the  latter's  title 

4.  Guild  V.  Atchison,  etc.,  E.  Co.,  Church  v.  Madison  Ave.  Bldg.  Co.,  214 
57  Kan.  70,  45  Pac.  82,  57  A.  S.  R.  N.  Y.  268,  108  N.  E.  444,  L.R.A.1915F 
312,  33  L.R.A.  77;  Poor  v.  Mechanics'  651. 

Bank,  etc.,  Co.,  144  Ky.  682,  139  S.  9.  Hendricks  v.  Stark,  37  N.  Y.  106, 

W.   840,   Ann.    Cas.  1913A  714  and  93  Am.  Dec.  549. 

note.  10.  Close  v.  Stuyvcsant,  132  111.  607, 

5.  Guild  v.  Atchison,  etc.,  R.  Co.,  24  N.  E.  868,  3  L.RA.  161;  Herman 
57  Kan.  70,  45  Pac.  82,  67  A.  S.  R.  v.  Somers,  158  Pa.  St.  424,  27  Atl. 
312,  33  L.R.A.  77.  1050,  38  A.  S.  R.  851.    Generally  as 

6.  Guild  V.  Atchison,  etc.,  R.  Co.,  to  fraud  as  a  defense  to  specific  per- 
57  Kan.  70,  45  Pac.  82,  57  A.  8.  E.  formance,  see  supra,  par.  41. 

312,  33  L.R.A.  77.  11.  Herman  v.  Somers,  158  Pa.  St. 

7.  GUbert  v.  Peteler,  38  N.  Y.  165,  424,  27  Atl.  1050,  38  A.  S.  R.  851. 
97  Am.  Dec.  785.  12.  Young  v.  Rathbone,  16   N.   J. 

8.  Reformed       Protestant       Dutch  Eq.  224,  84  Am.  Dec.  151. 
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26  R.  G.  Ll  specific  PERFORMANCE  §§  80,  81 

to  such  gDvemmeDi  land  is  so  doubtful  that  one  who  has  contracted 
to  purchase  the  same  will  not  be  eompelled  to  perform  his  contract^* 

Oift«  of  Land 

80.  la  General. — ^By  reason  of  the  -statute  of  frauds  **  equity 
will  not  enforce  a  mere  voluntary  agreement  or  parol  gift  of  land.^' 
And  generally,  where  a  contract  is  entirely  voluntary  or  without 
consideration,  or  is  in  effect  and  substance  a  mere  gift,  it  will  not  be 
specifically  enforced,  for  equity  will  not  compel  a  party  to  be  gen- 
erous." A  mere  oral  promise  to  convey  a  certain  tract  of  land  to  a 
child  in  consideration  of  blood  and  affection  is  not  sufficient  to  war- 
rant a  decree  of  specific  execution,*'  in  the  absence  of  an  entry  into 
possession  or  the  making  of  improvements.**  But  though  a  gift  is 
considered  always  revocable  until  it  is  executed,**  a  voluntary  con- 
veyance free  from  fraud  will  not  be  set  aside.**  And  where  a  donor 
destroyed  a  voluntary  deed  fairly  obtained,  after  it  was  delivered  to 
the  grantee,  but  before  it  was  registered,  it  has  been  held  that  a  court 
of  chancery  may  compel  such  donor  to  convey  the  same  property 
to  the  donee.* 

81.  Where  Possession  Taken  and  Zmprovements  Hade  in  Reliance, 
on  Gift. — Before  equity  will  enforce  a  parol  gift  of  land  it  demands 
a  showing  that,  in  consequence  of  the  gift,  the  donee  has  done  some- 
thing whereby  a  refusal  to  grant  specific  performance  is  not  merely 
a  denial  of  rights  which  were  intended  to  be  conferred,  but  is  an 
infliction  of  an  injustice  upon  him.'  Where,  however,  the  donee  has 
entered  into  possession  and  made  valuable  improvements  his  right 
to  specific  performance  is  generally  recognized,*  especially  in  the  case 

13.  Close  V.  Stuyvesant,  132  III.  607,       19.  Richardson  v.   Biohardson,   148 
24  N.  £.  868,  3  L.R.A.  161.  111.  563,  36  N.  E.  608,  26  L.B.A.  305 

14.  See  Statute  of  Frauds,  post  and  note.    Generally  as  to  the  revoca- 
16.  Wack  v.  Sorber,  2  Wbart.  (Pa.)    bility  of  gifts,  see  Gifts,  vol.  12,  p. 

387,  30  Am.  Dee.  269;  Price  v.  Lloyd,  952  et  seq. 

31  Utah   86,  86  Pac.  767,  8  L.R.A.       20.  Note:  15  Am.  Dec.  302. 

(N.S.)  870.         „     .     _  „     ,„.     ,       1.  Tolar  v.  Tolar,  16  N.  C.  456,  18 

16.  Mercer  ▼.  Stark,  Walk.  (Miss.)   ^j^  j)gg  593 

«1,    12    Am     Dec.    583;    Taylor    v.  ^  Pri^e  v.'  Lloj-d,  31  Utah  86,  86 

Staples  8  B.  I  170,  5  Am  Rep  656;  p^  757  g  l.R.A.(N.S.)  870. 

~  o^^^^r  ""•«  "^    fi"^                 ^    ^  3-  Neale  V.  Neale,  9  Wall.  1, 19  U.  S. 

Note-  IS^aS   Dm  302  ^^-  «^-)  59";  Bevington  v.  Bevington, 

Gei^^aUvaftoth^"  necessity  of  con-  133  la.  351,  110  N.  W.  840,  12  Ann. 

sideration  in  all  cases  of  specific  per-  ^-   490   and   note,   9   L.B.A.(NS.) 

fonnance,  see  supra,  par.  9  et  seq.  ^08;  Hardesty  v.  Bichardson,  44  Md. 

17.  Hickman   v.   Grimes,   1   A.   K.  «17,  22  Am.  Rep.  57;  Dozier  v.  Mat- 
Marsh.   (Ky.)   86;  10  Am.  Dec.  714.  son.  94  Mo.  328,  7  S.  W.  268,  4  A.  S. 

18.  Mooro  V.  Pierson,  6  la.  279,  71  B.  388;  Martin  v.  McCord,  5  Watts 
Am.  Dec.  409.    And  see  infra,  par.  81.  (Pa.)  493,  30  Am.  Dec.  342;  Cauble 
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of  a  parol  gift  from  a  parent  to  a  child.*  The  ri^t  to  i4>ply  for  a 
decree  is  complete  as  soon  as  improvements  are  erected,  without  refer- 
ence to  the  length  of  time  since  the  donee  took  possession.^  But  a 
parol  gift  of  land  by  a  father  to  his  son,  requiring  improvements  on 
the  land  by  the  son  within  a  certain  time,  will  not  be  enforced  unless 
such  improvements  are  made  within  the  specified  time.*  In  order 
to  entitle  the  donee  to  specific  performance,  however,  the  improve- 
ments must  be  of  a  permanent  and  valuable  character,  and  it  has  been 
held  that  a  gift  of  land  is  not  so  far  executed  by  reason  of  improve- 
ments as  to  take  the  case  out  of  the  statute  of  frauds,  and  prevent  a  re- 
scission, where  it  appears  that  although  the  donee  has  been  in  posses- 
sion a  number  of  years,  he  has  only  made  improvements  to  the 
amount  of  one  year's  rent,  and  those  not  of  permanent  value.'  In 
all  cases  it  is  essential  that  the  parol  gift  should  be  established  by  clear, 
unequivocal,  and  definite  testimony,  and  that  the  acts  daimed  to 
be  done  thereunder  should  be  equally  clear  and  definite,  and  refer- 
able exclusively  to  the  gift.*  The  mere  making  of  improvements 
without  an  actual  gift,  and  only  on  the  expectation  or  promise  of 
a  gift,  does  not  avert  the  rule  of  the  statute.*  While  the  general  rule 
is  as  above  stated  the  courts  of  some  states  take  the  view  that  even 
.when  the  improxements  are  permanent  in  charact^  the  tight  of 
one  who  has  gone  into  possession  under  a  verbal  gift  is  limited  to 
reimbursement  for  such  improvements,  and  a  lien  on  the  land  there- 
for." 

Special  Classes  of  Contracts 

82.  Building  Contracts  Getaerally. — As  a  general  rule  contracts 
for  building  and  construction  will  not  be  specifically  enforced," 

V.  Worsham,  96  Tex.  86,  70  S.  W.  737,  Am.  Rep.  535;  Frame  v.  Frame,  32 

97  A.  S.  R.  871.  W.  Va.  463,  9  S.  E.  901,  6  L.R.A. 

Note:  53  Am.  Dec.  543.  323  and  note.    And  see  Oifts,  vol  16> 

Generally  as  to  the  effect  of  entry  p.  939  et  seq. 

into  possession  and  the  making  of  im-  6.  Garbutt  ▼.  Mayo,  128  Ge.  269, 

provementa,  see  supra,  par.  62  et  seq.  57  S.  E.  495,  13  L.R.A.(N.S.)  58. 

4.  Kurtz  V.  Hibner,  55  111.  514,  8  8.  Frame  v.  Frame,  32  W.  Va.  463, 

Am.  Rep.  665;  Langston  v.  Bates,  84  9  S.  E.  901,  5  L.R.A.  323  and  note. 

lU.  52^  25  Am.  Rep.  466;  Pond  v.  7.  Waek  v.  Sorber,  2  Whart  (Pa.) 

Sheean,  132  lU.  312,  23  N.  E.  1018,  387,  30  Am.  Dec.  269. 

8  L.R.A.  414;  Moore  v.  Pierson,  6  la.  8.  Price  v.  Lloyd,  31  Utah  86,  86 

279,  71  Am.  Dec.  409;   Hardesty  v.  Pac.  767,  8  L.R.A.(N.S.)  870. 

Richardson,  44  Md.  617,  22  Am.  Rep.  9.  Poorman  v.  Kilgore,  26  Pa.  St. 

57;  Dozier  v.  Matson,  94  Mo.  328,  7  365,  67  Am.  Dec.  425. 

S.  W.  268,  4  A.  S.  R.  388;  Storv  v.  10.  Rucker    v.    Abell,    8    B.    Mon. 

Black,  5  Mont.  26,  1  Pac.  1,  51  Am.  (Ky.)   566,  48  Am.  Dec.  406.     And 

Rep.  37;  Potter  v.  Bern',  53  N.  J.  see  supra,  par.  60,  and  infra,  par.  173. 

Eq.  151,  32  Atl.  259,  51  A.  S.  R.  626,  11.  Ward  v.  Newbold,  115  Md.  689. 

34  L.R.A.  297  and  note;  Cox  v.  Cox,  81  Atl.   793,   Ann.  Cas.  1913A  919: 

26  Pa.    St.   375.   67   Am.   Dec.   432;  Bomer  v.  Canaday,  79  Miss.  222,  30 

Marling  v.  MarUng,  9  W.  Va.  79,  27  So.  638,  89  A,  S.  B.  593,  55  L.B.A. 
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partly  because  damagea  are  un  adeqviate  remedy  at  law,^'  and  partly 
because  of  the  incapaeitiy  oi  the  court  to  superintend  the  perform- 
ance.** The  latter  reason  is  held  e^ecially  to  be  true  if  the  per- 
formance of  the  contract  would  extend  over  a  considerable  period 
of  time  and  would  include  a  series  of  acts.**  Accordingly  it  has  been 
ruled  that  a  court  of  equity  will  not  decree  specific  performance  of 
an  executory  contract  to  construct  a  levee,"  to  erect  a  building,** 
or  even  to  make  repairs  in  a  building.*'  The  general  reluctance 
of  chancery  to  enforce  building  contracts  is  strengthened  in  the  case 
of  an  agreement  by  the  city  to  construct  a  town  ball  on  a  particular 
plot  of  ground.  Considerations  of  public  policy  in  such  a  case  operate 
to  leave  the  municipal  councils  free  to  exercise  their  judgment  as  to 
the  proper  location  of  such  buildings.** 

83.  Exceptions  to  Rule. — Certain  exceptions  are  recognized  to  the 
general  rule  that  building  contracts  will  not  be  enforced  specifically,** 
such  exceptions  resting  primarily  on  the  inadequacy  of  the  remedy 
at  law  under  the  particular  circumstances  of  the  case.**  Among 
these  exceptions  are  cases  in  which  the  work  to  be  done  is  clearly 
defined,  and  where  the  defendant  has  by. the  contract  obtained  for 
the  plaintiff  possession  of  the  land  upon  which  the  work  is  to  be 
done.*  Another  exception  is  where  Uie  plaintiff  has  a  substantial 
interest  in  the  execution  of  the  contract  for  which  damages  would  not 

328;  McCarter  v.  Armstrong,  32  S.  C.  30  So.  638,  89  A.  S.  B.  593,  55  L.R.A. 

203,  10  S.  E.  953,  8  L.R.A.  625;  Wol-  328. 

verfaampton  ▼.  Emmons,  [1901]  1  Q.  Notes :  68  A.  S.  R.  765;  3  L.RJI. 

B.  515,  70  L.  J.  K.  B.  N.  S.  429,  (N.S.)  830. 

49  W.  R.  553,  84  L.  T.  N.  S.  407,  17  17.  Ward  v.  Newbold,  115  Md.  689, 

Times  L.  Rep.  234,  6  British  Rul.  Cas.  81  Atl.  793,  Ami.  Cas.  1913A  919. 

900.  Notes:   68  A.  S.  R.  755;   0   Ann. 

Notes:  3  L.R.A.(N.S.)    830;  Ann.  Caa.  160. 

Cas.  1913A  923;  6  Eng.  Rnl.  Ca«.  644;  18.  Kendall  v.  Prey,.  74  Wis.  26,  42 

27  Eng.  Rul.  Cas.  384.  N.  W.  4(i6,  17  A.  S.  R.  118. 

12.  Beck  v.  Allison.  56  N.  Y.  366,  ^  ^^-  McCarter  v.  Armstrong,  32  S. 


I  -^-if  bT'r^^  IZ""  ^-  ^-  ^'  *  Tim4  L  R^p  2M  6  British  r5|.  Cas. 

Bntish  Rul  Cas  900  and  note.  900  and  note. 

i^  bA  "^-A^J^-      fifi  1J"  V   QfiR  20.  Becfe  V.  AlKson,  56  N.  Y.  366, 

13.  Bock  V.  AlUson,  56  N.  Y.  366,  jg  j^  j^  43Q 

15  Am.  Rep.  430.  j.  -yvard  v.  Newbold,  115  Md.  689, 

Notes:  Ann.  Cas.  1913A  923;  6  Eng.  81  Atl.  793,  Ann.   Cas.   1913A   919; 

Rul.  Cas.  644  Beok  v.  Allison,  56  N.  Y.  366,  15  Am. 

14.  Note:  9  Ann.  Cas.  160,  Rep.  430;  Wolverhampton  v.  Emmons, 
16.  Leonard  v.  PJnm  Bayou  Levee  [1901]  1  Q.  B.  515,  70  L.  J.  K.  B.  N. 

Dist.,  79  Adt.  42,  94  8.  W.  922, 9  Ann.  S.  429,  49  W.  R.  553,  84  L.  T.  N.  S. 

Cas.  159.  407,  17  Times  L.  Rep.  234,  6  British 

16.  Bomer  v.  Canaday,  79  Miss.  222,  Rul.  Cas.  900. 
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be  adequate  compensation.*  Thus  it  has  been  held  that  specific  per- 
formance of  a  building  contract  will  be  decreed  when  it  appears  that 
it  required  stone  of  a  peculiar  kind  and  texture  which  couk? 
be  furnished  by  the  defendant  only  and  enough  had  been  furnished 
to  build  two,  thirds  of  the  structure,  so  that  if  the  defendant  shoulo 
not  be  required  to  furnish  the  residue  it  would  be  necessary  to  U8( 
other  stone,  and  thus  destroy  the  harmony  and  beauty  of  the  build- 
ing, or  to  tear  down  the  part  already  built,  and  rebuild  with  othe» 
materials.' 

84.  Contracts  Relating  to  Party  and  Retaining  Walls. — Thv 
principles  governing  the  specific  performance  of  contracts  have  been 
applied  in  a  number  of  cases  involving  party  walls  and  retain- 
ing walla.*  Ordinarily  where  there  has  been  part  performance  of 
an  agreement  to  build  a  party  wall  so  that  a  refusal  to  complete  the 
performance  would  operate  as  a  fraud  on  the  plaintiff,  the  latter 
may  resort  to  a  court  of  equity  for  a  decree  of  specific  performance.* 
But  specific  perfoiTTiance  of  an  agreement  to  close  windows  in  a  party 
wall,  upon  receiving  one  year's  notice  and  one  half  the  cost  of  erect- 
ing the  wall,  will  not  be  granted  in  favor  of  a  party  who  has  violated 
his  part  of  the  agreement.'  An  outstanding  agreement  that  the  own- 
er of  one  property  should  pay  to  the  owner  of  the  adjacent  premises 
one  half  of  the  cost  of  a  party  wall  whenever  such  wall  should  be 
used  may  have  the  effect  of  a  covenant  running  with  the  land.  In 
such  a  case  the  incumbrance  created  by  the  agreement  cannot  be 
removed  by  payment  to  a  prior  owner.  And  in  an  action  for  the  spe- 
cific performance  of  a  contract  of  sale  made  by  such  adjoining  owner 
to  convey  his  lot  by  warranty  deed,  it  is  inequitable  and  impracticable 
for  the  court  to  ascertain  the  cost  of  the  wall  and  to  require  the  seller 
to  deposit  in  court  one  half  of  such  cost  to  await  the  time  when  the 
wall  will  be  used,  but  the  seller  should  be  required  to  deliver  a  deed 
containing  a  covenant  of  general  warranty.'  As  regards  a  retaining 
wall  it  has  been  held  that  a  covenant  in  a  deed  to  a  railroad  company 
of  a  right  of  way  that  the  grantee  shall  erect  a  retaining  wall  between 
the  grantor's  land  and  the  right  of  way,  keep  it  in  repair  at  all  times, 
and  renew  it  when  necessary,  may  be  specifically  enforced.* 

2.  Ward  v.  Newbold,  115  Md.  689,  15  Am.  Rep.  475. 

81  Atl.   793,   Ann.  Cas.  1913 A  919;  6.  Datz  v.  Phillips,  137  Pa.  St.  203, 

Beck  V.  Allison,  56  N.  Y.  366,  15  Am.  20  Atl.  426,  21  A.  S.  R.  864. 

Rep.  430.  7.  Hoffman  v.   Dickson,  47  Wash. 

3.  St.  David's  Rector  v.  Wood,  24  431,  92  Pac.  272,  93  Pac.  523,  125  A. 
Ore.  396,  34  Pac.  18,  41  A.  8.  R.  860.  S.  R.  907  and  note,  15  Ann.  Cas.  173. 

4.  As  to  the  general  law  of  party  8.  Flege  v.  Covington,  etc.,  EL  R., 
walls,  see  Pabtt  Walls,  vol.  20,  p.  etc.,  Co.,  122  Ky.  348,  91  S.  W.  738, 
1080.  121  A.  S.  B.  463. 

5.  Rindge  v.  Baker,  57  N.  Y.  209, 
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S5.  AgrMmentt  as  to  DitchM. — Specific  performance  may  be  de- 
creed of  an  agreement  whereby  a  landowner  stipulates  that  a  ditch 
may  be  constructed  on  his  land,  that  after  it  is  constructed  he  will 
ctHnvey  to  the  persons  constructing  the  ditch  one  half  of  the  right 
of  way  over  his  land  for  the  ditch,  and  acting  under  his  agreement, 
the  other  parties  have  entered  upon  the  land,  and  constructed  the 
ditch.'  Where  a  condemnation  .proceeding  instituted  by  a  corpora- 
tion vested  with  the  power  to  acquire  land  for  its  drainage  canal  is 
compromised  by  the  conveyance  of  the  Itind  to  the  corporation,  and 
liie  deed  contains  an  agreement  binding  the  grantee  to  maintain  a 
levee  and  ditch  on  its  own  land  for  the  benefit  of  the  grantor,  it  is 
no  defense  to  an  action  by  ike  grantor  for  specific  performance  of 
the -agreement  that  the  grantee  does  not  own  the  land  upon  which 
it  will  be  necessary  to  construct  the  levee  and  ditch,  as  its  power  of 
eminent  domain  gives  it  the  right  to  condemn  such  land  if  neces- 
sary.^ But  where  the  remedy  at  law  by  damages  would  be  adequate, 
a  court  of  chancery  will  not  grant  specific  performance  of  a  contract 
to  construct  a  ditch  to  drain  lands.*'  In  determining  whether  an 
agreement  of  this  character  will  be  enforced  in  equity  the  court  may 
weigh  the  oost  and  expense  which  it  would  impose  on  the  defendant 
as  compared  with  the  benefit  which  the  plainlaff  would  receive  from 
specific  performance  of  the  contract,  and  enforcement  may  be  refused 
where  the  burden  would  be  much  in  excess  of  the  benefit.** 

86.  Contmcts  to  Supply  Water  or  Gas.— A  contract  to  furnish  a 
designated  quantity  of  water  from  a  canal  may  have  the  effect  of 
creating  a  perpetual  easement,  and  specific  performance  of  the  con- 
tract may  be  awarded  irrespective  of  the  objection  that  it  requires 
the  continuous  exercise  of  personal  sOTvice,  skill,  and  judgment,  and ' 
constant  supervision  by  a  court  of  equity.*'  So  it  has  frequently  been 
held  that  courts  will  enforce  specifically  contracts  by  water  companies 
to  supply  water  to  communities,**  and  contracts  by  gas  companies 
to  supply  natural  gas.*' 

87.  Leases  Generally. — A  written  agreement  to  make  a  lease  may 
be  specifically  enforced.**    Such  an  agreement  not  infrequently  ap- 

9.  Hickinger  ▼.  Shaw,  87  CaL  126,  Cas.  1916A  846. 

26  Pac.  268,  ^  A.  S.  R.  234, 11  LuBJL  14.  San  Di^po  Water  Co.  v.   San 

134.  Diego  Fhime  Co.,  108  Cal.   549,  41 

10  Chicago  Sanitary  Dist.  v.  Mar-  Pac.  405,  29  L.R.A.  839;  Agua  Para 
tin.  227  ni.  280,  81  N.  E.  417, 10  Ann.  Co.  v.  Las  Vegas,  10  N,  M.  6,  60  Pac. 
Cas.  227.  208,  50  L.R.A.  224. 

11  McCarter  v.  Armstrong,  32  S.  16.  Conemangh  Gas  Co.  v.  Jackson 
C  203, 10  S.  E.  953,  8  L.R.A.  625.  Farm  Gas  Co.,  186  Pa.  St  448,  40  Atl. 

12.  Chicago  Sanitary  Dist.  v.  Mar-  1000,  65  A.  S.  R.  865. 
tin,  227  111.  260,  81  N.  E.  417, 10  Ann.       16.  As  to  the  general  law  of  leases, 
Cas.  227.  see  LANDuao)  akd  Tenant,  vol.  16,  p. 

18.  Dorsett  v.  Black  Hills  Traction  758  et  seq. 
Co.,  30  S.  D.  ^0, 138  N.  W.  808,  Ann. 
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pears  in  the  form  of  a  covenant  embodied  in  a  lease  to  the  ^ect 
that  on  the  expiration  of  its  terms  the  lease  should  be  renewed  on  the 
same  or  other  specified  terms.*'  Where  a  plaintiff  purchases  a-  stock 
of  goods  and  the  goodwill  of  a  bu^eas,  and  at  the  same  time  takes 
a  lease  of  the  premises  in  which  said  business  has  been  carried  on, 
for  a  term  of  years,  with  an  option  to  renew  at  the  end  of  such  term, 
he  is  not  confined  to  an  action  at  law  for  damages  in  case  of  the  land- 
lord's refusal  to  fulfil  the  covenant  to  renew,  but  may  maintain  an 
action  in  equity  for  the  specific  performance  of  such  covenant.'* 
A  covenant  to  renew  a  lease  is  one  which  runs  with  the  land,  hence 
it  may  be  enforced  by  the  assignee  of  the  lease.**  Not  only  may  tlie 
lessee  obtain  specific  performance  of  an  agreement  to  malco  «  lease, 
but  such  an  agreement  may  be  enforced  at  the  instance  of  the  lessor 
pro^dded  the  contract  is  clear  and  a  lease  is  tendered  which  contains 
the  proper  clauses  and  is  of  the  form  called  for  by  the  contract.** 
It  seems  to  be  a  general  rule  that  a  party  sued  for  specifio  performance 
of  an  agreement  to  lease  lands  can  only  be  OHnpelled  to  execute  a 
lease  containing  the  usual  provisions,  where  at  the  time  when  the 
agreement  is  made  nothing  is  said  as  to  the  terms  to  be  embodied 
in  the  lease.*  Where  a  contract  for  a  lease  provides  that  the  lessee 
may  by  giving  notice  terminate  the  lease,  specific  performance  Vill 
not  be  decreed.' 

88.  Oral  Leases. — The  great  weight  of  authority  is  to  the  effect 
that  equity  will  intervene  to  protect  the  r^hts  of  one  who  by  reason 
of  part  performance  has  taken  an  oral  lease  out  of  the  statute  of 
frauds.*  It  is  sufficient  that  the  lessee,  relying  upon  the  oral  lease, 
has  entered  into  possession  and  erected  valuable  and  pwmanent  im- 
provements.* Likewise  an  oral  agreement  to  execute  a  written  lease 
may  be  specifically  enforced  when  it  has  been  partly  performed.' 
Thus  if  a  tenant  has  entered  into  possession  undw  an  oral  agreement 
for  a  lease  and  has  paid  rent,  incurred  expenses  in  improvements, 
and  changed  his  circumstances  and  condition,  relying  upon  the  oral 
agreement,  to  such  an  extent  that  a  refusal  on  the  part  of  the  land- 

17.  Amot  V.  Alexander,  44  Mo.  25,      3.  Note:  49  L.R.A.(N.S.)  113.    As 
100  Am.  Dec.  252.  to  the  geaeral  effect  of  part  perform- 

18.  Gorder   v.   Pankonin,   83   Neb.  atnoe,  Bee  supra,  par.  60  et  seq. 

204,  119  N.  W.  449,  131  A.  8.  R.  629.  4.  Notes:   3  L.R.A.(N.S.)    852;  49 

19.  Robinson  v.  Perry,  21  Ga.  183,  L.R.A.(N.S.)  120.    Gwierally  as  to  tlie 
68  Am.  Deo.  455.  effect  of  improvaments  and  possession 

20.  Hampshire  v.  Wickens,  7  Oh.  D.  as  part  performance,  see  supra,  par. 
."iSS,  47  L.  J.  Ch.  243,  38  L.  T.  N.  S.  67  et  seq. 

408,  26  W.  R.  491,  15  Eng.  Rul.  Cas.  5.  Eaton    v.    Whitaker,    18    Conn. 

699.  222,   44   Am.    Dec.    586;    Wallace   v. 

1.  Eaton  v.  Whitaker,  18  Conn.  222,  Seoggina,  18  Ore.  602,  21  Pac.  558,  17 
44  Am.  Dec.  586.  A.  S.  R.  749;  Seaman  v.  Aschoniiann, 

2.  Rust  V.  Conrad,  47  Mich.  449,  11  51  Wis.  678,  8  N.  W.  818,  37  Am.  Rep. 
N.  W.  265,  41  Am.  Rep.  720.  849. 
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lord  to  perform  operates  as  a  fraud  on  liie  tenant,  there  is  sncb  part 
performance  as  ^I  take  the  cam  out  of  the  statute  of  frauds,  and 
authorize  the  court  to  decree  specific  performwice  of  the  parol  agree- 
ment.* Where,  however,  a  tenant  continues  in  possession  after  the 
expiration  of  his  term  such  possession  standing  tiaae  is  not  a  sufii- 
dent  part  performance  of  a  new  verbal  lease  to  take  it  out  of  the  stat- 
ute of  frauds,  since  in  such  case  a  presumption  arises  tiiat  the  pos- 
session is  a  holding  over  under  the  former  lease.'  But  the  maMng 
of  valuable  improvements  in  reliance  upon  an  oral  contract  for  a 
further  and  long  term  may  be  sufficient  to  rebut  the  presumption  that . 
the  action  of  the  tenant  in  continuing  in  possession  was  a  holding 
over  under  a  former  lease,  and  to  take  the  case  out  of  the  statute  of 
frauds.  T%e  foregoing  viewB  are  not  universally  accepted,  for  some 
oonrts  have  inclined  to  the  view  that  there  can  be  no  part  perform- 
ance of  an  oral  leiase  which  will  take  it  out  of  the  statute  of  frauds.^ 
89.  lUniag,  Oil  and  Gas  Leases. — On  the  ground  that  the  payment 
of  rent  is  all  that  the  lessor  of  mining  ptopertj  is  entitled  to  receive, 
and  that  the  remedy  at  law  to  recover  such  rent  is  adequate,  specific 
performance  is  not  ordinarily  awarded  against  the  lessee  under  a 
mining  lease  even  if  he  does  not  operate  the  mines  at  all.*  Nor  will 
chancery  in  the  absence  (rf  a  oovenaxtt-as  to  the  maoner  oi  working 
the  mines  covered  by  a  lease  issue  its  mandate  that  the  mines  must 
be  worked  in  a  particular  manner.**  If  the  right  under  a  mining  corn- 
tract  is  reserved  so  as  to  p^mit  one  of  the  parties  to  enter  and  hold 
possession  until  the  tenants  of  ^e  fee  are  ready  and  willing  to  carry 
out  the  agreement,  and  until  he  has  been  compensated  for  all  bis 
expenditure,  this  may  constitute  a  remedy  more  adequate  and  full 
than  any  decree  for  specific  performance  and  may  render  the  inter- 
ference of  a  court  of  equity  unnecessary.^^  Equity  has  juiisdiction 
at  the  suit  of  a  lessor  against  the  lessee,  on  covenants  broken,  to  en- 
force specific  performance  of  the  terms  and  provisions  of  a  lease  of 
land  for  oil  and  gas  purposes.**  But  a  court  of  equity  has  no  juris- 
diction to  enforce  specifically  implied  covenants  in  an  oil  and  gas 
lease,  unless  it  appears  that  the  lessee  is  fraudulently  evading  his  obli- 
gations to  the  lessor.** 

6.  Zelleken  v.  Lynch,  80  Kan.  746,  mining  leases,  see  Mines,  vol.  18,  p. 
104  Pac.  563,  46  L.R.A.(N.S.)   659;  1186. 

Wallace  v.  Seoggfas,  18  Ore.  502,  21  10.  Wheatley  v.  Westminster  Brym- 

Pac.  502,  17  A.  S.  R.  749.  bo  Coal  Co.,  L.  E.  9  Eq.  538,  39  L.  J. 

7.  Crawford  v.  Wick,  18  Ohio  St.  Ch.  175,  22  L.  T.  N.  S.  7,  17  Eng. 
190,  98  Am.  Dec.  103.  Rnl.  Cas.  827. 

Note:  49  L.R.A.(N.S.)  118.  11.  Rutland  Marble  Co.  v.  Ripley, 

8.  Note:  49  L.R.A.(N.S.)  114,  118.  10  Wall.  339,  19  U.  S.  (L.  ed.)  955. 

9.  Wheatley  v.  Westminster  Brym-  12.  Lockwood  v.  Carter  Oil  Co..  73 
bo  Coal  Co.,  L.  R.  9  Eq.  538,  39  L.  J.  W.  Va.  175,  80  S.  E.  814,  52  L.R.A. 
Ch.  175,  22  L.  T.  N.  S.  7, 17  Eng.  Rul.  (N.S.)  765. 

Cas.  827.     As  to  the  jreneral  law  of      13.  Coglan  v.  Forest  Qil  Co.,  194 
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90.  Agreements  as  to  Homesteads. — Homestefid  lawg  usually  re- 
stnct  the  alienability  of  the  property  which  forms  the  homestead 
during  the  lives  of  those  entitled  to  enjoy  it  or  until  the  homestead 
has  been  abandoned.^*  The  specific  performance  of  an  agreement 
to  sell  that  which  is  actually  a  homestead  will  not  as  a  nile  be  decreed. 
But  after  the  property  has  ceased  to  be  the  family  homratead  q)ecifie 
performance  may  be  decreed  even  of  an  agreement  made  prior  to 
the  change  in  the  character  of  the  property.  This  holds  true  whether 
the  alteration  in  the  status  of  the  property  is  due  to  the  death  of 
the  wife  for  whose  protection  the  homestead  exists,  or  is  due  to  the 
voluntary  abandonment  of  the  homestead.**  Under  a  homestead 
law  the  right  of  a  wife  to  change  her  mind  has  been  judicially  recog- 
nized, and  she  has  been  protected  from  contracting  away  her  right 
to  retract  her  promises  to  convey.  Under  such  circumstances  the 
impropriety  of  a  court  of  equity  compelling  hw  to  live  up  to  her  con- 
tract is  obvious.**  Although  a  deed  of  a  homestead  made  by  a  father 
alone  to  his  son  is  void,  as  a  conveyance,  yet  if  it  is  made  in  pursu- 
ance of  a  parol  contract  between  the  grantee  and  his  parents  that  they 
are  to  convey  to  him,  in  consideration  of  his  supporting  them  during 
their  lives,  he  is  entitled  to  specific  performance  of  ihe  contract  after 
their  death,  upon  full  performance  on  his  part,  and  he  is  also  enti- 
tled to  have  the  deed  reformed,  so  as  to  vest  the  whole  title  in  him, 
as  against  the  heirs  of  the  grantor.*' 

91.  Enforcement  of  Covenants  Generally. — Covenants  in  deeds  pro- 
viding for  a  reconveyance  on  breach  of  specified  conditions  may  be 
specifically  enforced  in  equity,  where  they  are  not  in  effect  mortgages, 
in  which  case  the  remedy  at  law  is  adequate.  Thus  it  has  been  held 
that  a  bond  executed  by  a  grantee  to  the  grantor  in  consideration 
of  a  conveyance,  and  conditioned  for  the  support  of  the  grantor  during 
his  life,  and  in  case  of  neglect  or  failure  in  the  condition,  to  reconvey 
the  land,  does  not  constitute  a  mortgage;  and  that  in  case  of  n^lect 
or  failure  so  to  support,  the  grantor  is  entitled  to  relief  in  equity  by 
a  decree  of  reconveyance.**  Restrictive  covenants  in  deeds  may  also 
be  specifically  enforced  in  equity,**  but  the  plaintiff  who  seeks  the 
decree  of  enforcement  must  show  that  he  is  the  owner  of  or  has  an 
interest  in  the  premises  in  favor  of  which  the  benefit  or  privilege  has 

Pa.  St.  234,  46  Atl.  119,  76  A.  S.  E.  55  N.  W.  708,  39  A,S.  R.  838. 

695.  18.  Robinson  v.  Robinson,  9  Gray 

14.  As  to  the  general  law  of  home-    (Mass.)  447,  69  Am.  Dec.  301.    As  to 
steads,  see  Homestead,  vol.  13,  p.  535.   the    general    law    of    covenants,    see 

16.  Brewer  v.  Wall,  23  Tex.  585,  76  Covenants,  vol.  7,  p.  1079. 
Am.  Dec.  76  and  note;  Allison  v.  Shill-       19.  Fortesque  v.   Carrol,  76   N.   J. 
ing,  27  Tex.  450,  86  Am.  Dec.  622.         Eq.    583,    75    Atl.    923,    Ann.    Cas. 

16.  GofE  T.  Jones,  70  Tex.  572,  8  S.  1912 A  79  and  note;  Lewis  v.  GoUner, 
W.  525,  8  A.  S.  R.  619.  129  N.  T.  227, 26  N.  E.  81,  26  A.  6.  B. 

17.  Whitmore  v.  Hay,  85  Wis.  240,  516. 
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been  created.**  And  equity  will  not  lend  its  aid  to  one  who  fails 
to  show  that  he  has  such  an  interest  For  example,  persons  who  have 
sonveyed  property  for  a  college  campus  upon  condition  that  it  shall 
bo  used  for  no  other  purpose  have,  after  they  have  disposed  of  all 
land  in  the  vicinity  which  can  be  benefited  by  performance  of  the 
covenant,  no  standing  in  a  court  of  equity  to  enforce  such  perform- 
ance.* But  it  has  been  held  that  specific  performance  of  an  agree- 
ment, entered  into  by  the  pttrchasers  of  different  parcels  of  real  prop- 
erty, not  to  use  it  for  the  sale  of  intoxicating  liquors  will  be  enforced 
against  one  of  them,  though  some  of  the  purchasers  have  sold  their 
lots  to  grantees  who  are  not  bound  by  the  agreement,  if  none  of  such 
grantees  have  in  fact  violated  it.'  A  building  restriction  in  regard 
to  the  location  of  buildings  a  certain  distance  back  from  the  front 
line  of  the  lot  is  not  fulfilled  by  the  actual  erection  of  a  bmlding  in 
accordance  with  the  restriction  so  as  to  relieve  the  title  from  the 
future  operation  of  the  restriction,  but  such  restriction  will  still  con- 
tinue in  force  as  regards  any  future  building  or  rebuilding  on  the 
premises.*  C!ovenauts  contained  in  leases  in  regard  to  the  use  of 
the  premises  may  be  specifically  enforced,  not  only  as  between  the 
lessor  and  lessee,*  but  as  against  the  lessee's  assigns  with  notice  al- 
though the  covenant  is  not  of  a  character  to  run  with  the  land.* 
92.  Covenants  Binding  Subsequent  Owners. — The  general  rule  is 
that  a  covenant  which  enhances  ihe  value  of  land  and  enters  as  a 
factor  into  the  consideration  of  a  conveyance  may  be  treated  as  run- 
ning with  the  land  and  specifically  enforceable  between  poTBons  in 
privity  of  estate  with  the  original  parties  to  the  covenant.*  A  change 
in  circumstances  may,  however,  so  defeat  the  scheme  of  the  original 
povpnantors  that  equity  will  decline  to  enforce  the  covenant,'  and 
even  where  a  change  in  the  character  of  a  neighborhood  is  not  in 
itself  sufficient  so  as  to  become  a  ground  for  refusing  relief  to  the 
plaintiff,  he  may  lose  his  right  to  enforce  the  covenant  through  laches* 
and  acquiescence  in  the  proceedings  of  the  defendant  in  disregard 
of  the  covenant.*  In  other  words  a  person  who  is  entitled  to  the  benefit 

20.  Los     Angeles     University     v.  6.  Hollander  v.  Central  Metal,  etc., 

Swarth,  107  Fed.  798,  46  C.  C.  A.  647,  Co.,   109   Md.    131,   71   Atl.   442,   23 

54  L.R.A.  262.  L.R.A.(N.S.)  1135.    And  see  general- 

1.  Los  Angeles  University  v.  Swarth,  ly.  Covenants,  vol.  7,  pp.  1099,  1125. 
107  Fed.  798,  46  C.  C.  A.  647,  54  7.  Colnmbia  College  v,  Thacher,  87 
I^R.A.  262.  N.  T.  311,  41  Am.  Rep.  305;  Atner- 

2.  Hall  V.  Solomon,  61  Conn.  476,  man  v.  Deane,  132  N.  Y.  355,  30  N.  E. 
23  AtJ.  876,  29  A.  S.  R.  218.  741,  28  A.  S.  R.  584.    Generally  as  to 

S.  Abrahan)  v.  Stewatrt,  83  Mich.  7,  the  effect  of  a  change  in  circnmstances 
46  N.  W.  1080,  21  A.  S.  R.  585.  on  the  right  to  apeciflc  performance, 

4.  Jones  v.  Parker,  163  Mass.  564,  see  supra,  par.  56. 

40  N.  E.  1044,  41  A.  S.  R.  485.  8.  Savers  v.  Collyer,  28  Ch.  D.  109, 

5.  Newbold  v.  Peabody  Heii^hts  Co.,  54  L.  J.  Ch.  1,  51  L.  T.  N.  S.  723,  33 
70  Md.  493,  17  AtL  372,  3  L.R.A.  579.   W.  R.  91,  13  Eng.  Rul.  Cas.  101. 
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of  a  restrictive  covenant  may,  by  his  conduct  or  omissions,  put  him- 
self in  such  an  altered  relation  to  the  person  bound  by  it  as  makes 
it  manifestly  unjust  for  him  to  ask  a  court  of  equity  specifically  to 
enforce  the  covenant.*  Not  (mly  may  covenants  wiiich  run  with  the 
land  be  specifically  enforced  as  against  those  deriving  title  through 
the  original  parties,  but  independently  of  the  question  whether  it 
is  one  which  runs  with  the  land,  a  restrictive  covenant  as  to  the  use 
of  land  is  normally  binding  oa  one  who  acquires  the  title  with  notice 
of  the  covenant,  and  as  against  him  may  be  specifically  enforced.'* 

93.  Agreemeats  for  Mortgage. — ^An  agreement  to  execute  a  mort- 
gage upon  real  property  may  be  raiforeed  in  equity  if  the  complainant 
has  performed  his  part  of  the  agreement  by  furnishing  the  money 
for  which  such  mortgage  was  agreed  to  be  given."  Equitable  relief 
is  granted  because  the  complainant  does  not  trust  to  the  personal 
responsibility  of  the  defendant,  and  to  refuse  relief  would  be  to  deprive 
him  of  the  security  upon  which  he  relies.'*  Yet  a  mortgage  may  be 
viewed  as  a  means  of  securing  the  debt,  and,  if  a  party  can  collect 
his  money  by  a  direct  suit  at  law,  his  remedy  at  law  may  be  conffld««d 
complete.  Accordingly  it  has  been  asserted  that  the  remedy  by  spe- 
cific performanoe  does  not  follow  as  a  matter  of  course,  as  in  the  case 
of  a  contract  for  the  sale  of  real  estate,  and  that  to  obtain  such  relief 
the  bill  must  allege  aad  the  evidence  must  show  the  faots  which  call 
for  equitable  interposition  in  the  particular  case,  as,  for  instance, 
that  the  defendant  is  insolvent,  (ht  ^at  the  mortgage  was  contracted 
for  as  an  investment  which  was  to  run  for  years.^* 

Contractt  ReloLtmg  to  Railroads 

94.  General  Rule. — ^Wliile  as  already  seen  specific  performanoe 
will  usually  be  denied  in  the  case  of  contracts  requiring  continuous 
acts  involving  skill,  judgment  and  technical  knowledge,  or  contracts 
requiring  the  construction  of  buildings,'*  there  is  a  generally  reo- 
ognized  exception  in  the  case  of  contracts  made  by  railroad  companies. 
As  a  rule  whenever  a  railroad  company  in  consideration  of  a  convey- 
ance to  it  of  land  for  a  right  of  way  enters  into  a  contract  to  con- 
struct certain  works  such  an  agreement  is  capable  of  enforcement  in 
equity  provided  it  is  not  illegal  or  contrary  to  public  policy.'*    One 

9.  SayeiB  v,  CoUyer,  28  Ch.  D.  103,      12.  Note:  6  LJl.A.(N.8,)  685. 

54  L.  J.  Ch.  1,  51  L.  T.  N.  S.  728,  33  IS.  Brown  v.  E.  Van  Winkle  Gin, 

W.  B.  91,  13  Eng.  Bui.  Caa.  101.  et«..  Works,  141  Ala.  5S0,  39  So.  243, 

10.  Newbold    v.    Peabody    Heights  6  L.B.A.(N.S.)  585. 
Co.,  70  Md.  493,  17  Ati.  372,  3  LJl.A.  14.  See  supra,  par.  82. 

579  and  note.  16.  Taylor  v.  Florida  East  Coast  B. 

11.  Sterling  t.  Elepsattle,  24  Ind.  Co.,  54  Fla.  635,  45  So.  574, 127  A.  S. 
94,  87  Am.  Dec.  319;  Baker  v.  Baker,  R.  155,  14  Ann.  Cas.  472,  16  L.B.A. 
2  S.  D.  261, 49  N.  W.  1004, 39  A.  S.  B.  (N.S.)  307;  Wolverhampton  v.  Em- 
776.  mons,  [1901]  1KB.  515,  70  L.  J. 
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reason  for  this  exception  is  found  in  the  fact  that  the  landowner 
cannot  enter  upon  the  company's  land  to  do  the  work  and  therefore 
damages  would  not  be  adequate  compensation.*'  It  has  been  said 
that  this  exception  is  founded  upon  the  rights  of  the  public  rather  than 
on  those  of  the  plaintiff,  and  when  the  inconvenience  of  the  courts 
in  acting  is  more  than  counterbalanced  by  the  inconvenience  of  the 
public  if  they  do  not  act,  the  interest  of  the  public  will  prevail." 
The  courts  assume  jurisdiction  in  such  cases  the  more  readily  because 
they  are  accustomed  to  operate  railroads  in  receivership  cases.**  One 
factor  of  considerable  importance  influencing  the  decision  of  chancery 
in  the  enforcement  of  contracts  as  to  the  operation  of  railroads  is 
found  in  the  question  whether  a  decree  of  enforcement  would  impose 
a  burden  upon  the  defendant  disproportionate  to  the  amount  of  the 
beneflt  which  would  accrue  to  the  plaintiff.** 

95.  Contracts  as  to  Location  of  Tracks  and  Routes. — ^As  a  general 
rule,  equity  will  not  undertake  the  specific  enforcement  of  contracts 
to  construct  a  railroad,*"  and  if  a  contract  involves  the  location  of 
railroad  tracks  along  a  particular  route  in  consideration  of  the  convey- 
ance of  land  to  the  railroad  company,  the  agreement  will  not  be 
enforced  in  equity  so  as  to  tie  the  hands  of  the  railroad  company  from 
relocating  its  route  to  meet  the  demands  of  changed  conditions.*  In 
such  cases  the  right  of  the  railroad  company  to  change  its  route  before 
the  line  is  built  or  to  abandon  it  afterwards  is  recognized  and  if  the 
other  party  to  such  a  contract  is  injured  by  such  a  change  his  remedy 
is  by  an  action  at  law  for  damages,  and  not  by  a  bill  in  equity  for 
specific  performance.'  To  this  general  rule  it  seems  that  an  exception 
exists  in  the  case  of  a  contract  by  a  railroad  company  to  maintain 
a  spur  track  leading  to  a  particular  point.  Such  an  agreement  when 
based  on  proper  consideration  may  be  enforced  unless  a  further  main- 
tenance of  the  spur  track  will  injuriously  affect  the  service  of  the  rail- 
road to  the  general  public* 

K  B.  429,  49  W.  R.  553,  84  L.  T,  N.  153  Cal.  496,  95  Pac.  898,  17  L.R.A. 

S.  407, 17  Times  L.  Rep.  234,  6  British    (N.S.)  428. 

Rul.  Cas.  900.  20. -Notes:  68  A.  S.  R.  756;  140  A. 

Note:  9  Ann.  Cas.  161.  S.  R.  64. 

Generally  as  to  the  validity  and  con-       1.  Whalen  v.  Baltimore,  etc.,  R.  Co., 
struetion  of  agreements,  conditions  and  108  Md.  11,  69  Atl.  390,  129  A.  S.  R. 
covenants  in  deeds  conveying  a  rail-  423  and  note,  17  L.R.A.(N.S.)  130. 
road  right  of  way,  see  Rahjioads,  vol.       2.  Hoard  v.  Chesapeake,  etc.,  R.  Co., 
22,  p.  854  et  seq.  123  U.  S.  222,  8  S.  Ct.  74,  31  U.  S. 

l£  Note:  9  Ann.  Cas.  161.  (L.  ed.)    130.     Generally  as  to  con- 

17.  Standard  Fashion  Co.  v.  Siegel-  tracts  for  the  location  of  the  road  and 
Cooper  Co.,  157  N.  Y.  60,  51  N.  E.  498,  power  of  relocation,  see  RAttROADS, 
68  A.  S.  R.  749,  43  L.R.A.  854.  voL  22,  p.  833  et  seq. 

18.  Southern  R.  Co.  v.  Franklin,  3.  Taylor  v.  Florida  East  Coast  R. 
etc.,  R.  Co.,  96  Va.  693,  32  S.  E.  485,  Co.,  54  Fla.  635,  46  So.  574, 127  A.  S. 
44  L.R.A.  297.  R.  155,  14  Ann.  Cas.  472  and  note, 

19.  Herzog  v.  Atchison,  etc.,  R.  Co.,  16  L.R.A.(N.S.)  307. 
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96.  Agreements  as  to  Private  Ways  and  Crossings. — An  action  in 
equity  will  lie  against  a  railroad  company  to  compel  it  to  perform 
a  contract  to  maintain  a  crossing  in  consideration  of  the  conveyance 
of  land  to  the  railroad.*  Such  an  agreement  may  be  enforced  even 
in  favor  of  successors  in  title  of  the  grantor.'  Similarly,  equity  will 
enforce  specifically  an  agreement  made  by  the  railway  company  with 
a  landowner  to  construct  an  arch  under  their  road  for  his  use.* 
In  cases  of  this  character  the  remedy  at  law  by  suit  for  damages  is 
considered  inadequate.' 

97.  Location  of  Stations. — Contracts  entered  into  by  railroad  com- 
panies that  they  will  maintain  stations  or  depots  at  designated  places 
or  stop  their  trains  at  particular  points  are  held  by  some  courts  to 
be  unenforceable  on  the  grounds  of  public  policy,^  but  the  better 
opinion  appears  to  be  that  such  contracts  are  not  per  se  void,'  and 
that  if  the  breach  of  a  contract  to  erect  and  maintain  a  station  at 
a  particular  point  results  in  an  injury  that  cannot  be  adequately 
compensated  in  damages,  equity  may  enforce  performance  of  such 
contract  in  the  absence  of  superior  rights  in  the  public.**  In  a  given 
case,  it  is  incumbent  upon  a  railroad  company,  before  it  can  be 
discharged  from  a  contract  to  locate  a  station,  to  establish  satisfacto- 
rily that  there  has  arisen  such  a  conflict  between  its  public  duties  on 
the  oi^e  hand  and  its  duties  under  the  contract  on  the  other  that  it 
is  impossible  for  it  to  discharge  the  former  without  entirely  abandon- 
ing the  latter.**  Especially  where  a  contract  for  the  conveyance  of 
land  is  made  in  consideration  that  the  vendee  shall  erect  and  maintain 
a  station  or  depot  at  a  designated  place,  after  the  depot  is  built  the 
contract  may  be  enforced  either  against  the  vendor  **  or  the  vendee 
unless  the  contract  is  unlawful  or  its  performance  will  be  detrimental 
to  the  interests  of  the  public  or  impose  a  great  burden  without  corre- 
sponding benefit."  •  The  relative  oppressiveness  of  the  burden  imposed 
on  the  defendant  as  compared  with  the  benefit  which  the  plaintiff 

4.  Note:  48  L.R.A.(N.S.)  387.  117  Pae.  809,  Ann.  Cas.  1914A  280, 

5.  Childs  V.  Boston,  etc.,  R.  Co.,  213  36  L.R.A.(N.S.)   358. 

Mass.   91,  99  N.   E.   957,  48  L.R.A.  9.  Atlanta,  etc.,  R.  Co.  v.  Camp,  130 

(N.S.)  378  and  note.    Generally  as  to  Ga.  1,  60  S.  E.  177,  124  A.  S.  R.  151, 

the  validity,  construction  and  enforce-  14  Ann.  Cas.  439  and  note,  15  L.R.A. 

ment    of    agreements    as    to    private  (N.S.)  594  and  note, 

crossings  over  ji  railroad  right  of  way,  10.  Note:  16  L.R.A.(N.S.)  307. 

see  Railboads,  vol.  22,  pp.  855,  871  11.  Atlanta,  etc.,  R.  Co.  v.  Camp, 

et  9eq.  130  Ga.  1,  60  S.  E.  177,  124  A.  S.  R. 

6.  Beck  V.  Allisbn,  56  N.  Y.  366,  15  151,  14  Ann.  Cas.  439  and  note,  15 
Am.  Rep.  430.  L.R.A.(N.S.)  594  and  note. 

7.  Beck  v.  Allison,  56  N.  T.  366,  15  12.  Minneapolis,  et«?.,  R.  Co.  v.  Cox, 
Am.  Rep.  430.  76  la.  306,  41  N.  W.  24,  14  A.  S.  R. 

8.  Blanchard  v.  Detroit,  etc.,  R.  Co.,  216. 

31  Mich.  43,  18  Am.  Rep.  142;  Ford       13.  Herzog  v.  Atchiston,  etc.,  R.  Co., 
V.  Oregon  Electric  R.  Co.,  60  Ore.  278,  153  Cal.  496,  95  Pac  898,  17  L.R.A. 
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would  derive  from  the  enforcement  of  a  contract  to  maintain  a  station 
at  a  particular  point  **  or  the  indefiniteness  of  the  agreement  and  its 
failure  to  describe  the  character  of  the  station  or  depot  which  was 
to  be  maintained  have  also  been  considered  adequate  reasons  for'  the 
refusal  of  a  chancellor  to  direct  the  specific  performance  of  a  contract 
of  this  type.*'  And  a  contract  that  a  station  should  be  maintained 
at  a  designated  location  and  that  at  least  one  train  a  day  each  way 
should  stop  there  has  been  refused  enforcement  in  equity  on  the 
additional  ground  that  the  court  is  not  capable  of  supervising  its 
enforcement**  It  is  generally  held  that  courts  of  equity  will  not 
enforce  contracts  that  no  rival  station  shall  be  constructed  within 
a  given  distance  of  a  designated  point.*' 

98.  Establishment  and  Maintenance  of  General  Offices  and  Shops. — 
The  same  general .  principles  which  govern  the  specific  performance 
of  contracts  to  construct  and  maintain  way  stations  and  depots  have 

.  been  applied  in  the  case  of  contracts  by  railroad  companies  to  keep 
its  general  offices  and  machine  shops  in  a  designated  city,  and  the 
same  difference  of  opinion  appears  in  regard  to  the  enforceability 
of  such  a  contract.  An  agreement  by  a  railroad  company  entered 
into  with  a  municipality  based  on  proper  consideration  that  the  rail- 
road would  forever  maintain  its  machine  shops,  car  works  and  its 
principal  offices  in  such  municipality  has  been  refused  specific  per- 
formance on  the  grounds  of  public  policy.  This  is  because  the 
exigencies  of  railroad  business  and  the  public  convenience  may  im- 
peratively demand  that  these  establishments  should  be  removed  to 
other  places.**  On  the  other  hand  it  has  been  held  that  the  specific 
enforcfinent  of  a  contract  by  a  railroad  company  for  a  valuable  con- 
sideration to  maintain  its  general  offices,  roundhouses,  and  machine 
shops  in  a  certain  city  is  not  necessarily  against  public  policy, 
especially  where  the  observance  of  such  a  contract  is  specifically 
required  by  statute.** 

99.  Contracts  as  to  Railroad  Passes. — ^It  has  been  held  that  a  cove- 
nant in  a  deed  of  land  to  a  railroad  that  the  conveyance  should 
operate  subject  to  the  condition  that  an  annual  pass  should  be  issued 
to  the  grantor  may  be  specifically  enforced  in  equity.*"     But  the 

(N.S.)  42S.    Generally  as  to  the  valid-  64  111.   414.   16  Am.   Rep.   564;   St. 

ity    and    enforcement   of   agreements  Louis,    etc.,    R.    Co.    v.    Mathers,    71 

for  the  location  of  railroad  stations,  see  111.  592,  22  Am.  Rep.  122.     And  see 

Railroads,  vol.  22,  pp.   837  et  seq.,  Railroads,  vol.  22,  p.  841  et  seq. 

854.  18.  Texas,  etc.,  R.  Co.  v.  Marshall, 

14.  Note:  14  Ann.  Cas.  478.  136  U.  S.  393,  10  S.  Ct.  846,  34  U.  S. 

15.  Blanchard   v.    Detroit,   etc.,   R.  (L.  ed.)  385. 

Co.,  31  Mich.  43,  18  Am.  Rep.  142.  19.  Tyler  v.  St.  Louis  Southwestern 

16.  Blanciiard  v.   Detroit,   etc.,   R.  R.  Co.,  99  Tex.  491,  91  S.  W;  1,  1» 
Co.,  31  Mich.  43, 18  Am.  R«p.  142.  Ann.  Cas.  911. 

17.  Marsh  v.  Fairhnry,  etc.,  R.  Co.,  20.  Munro  v.  Syracuse,  eta.,  R.  Co., 
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right  to  specific  performance  was  denied  by  the  supreme  court  of 
the  United  States  in  a  case  in  which  a  railroad  company  contracted 
to  issue  annual  passes  for  life  in  consideration  of  a  release  of  a 
clai^  for  damages.  ,  Such  a  contract  was  held  to  be  unenforceable 
by  reason  of  the  act  of  Congress  of  June  29,  1906,  prohibiting  the 
demanding,  collecting  or  receiving  of  "a  greater  or  less  or  different 
compensation"  for  the  transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than  that  specified  in  the  carrier's 
published  schedule  of  rates.^ 

100,  Agreements  between  Railroads  as  to  Use  of  Tracks. — ^TraflBc 
agreements  between  railroad  companies  for  the  use  of  each  other's 
tracks  are  ordinarily  enforceable  in  equity.*  Where  one  railroad 
company  has  the  privilege  under  a  traffic  agreement  to  use  the  tracks 
of  another  the  objection  that  a  coiirt  of  equity. may  be  compelled 
to  supervise  the  traffic  regulations  does  not  appear  to  be  sufficient 
to  prevent  the  equitable  enforcement  of  the  contract.  It  has  been, 
pointed  out  that  this  would  be  no  more  than  a  court  of  equity  would 
be  called  upon  to  do  whenever  it  takes  charge  of  the  running  of  a 
railroad  by  means  of  a  receiver.'  Similarly  a  contract  to  run  street 
cars  for  a  series  of  years  over  a  track  of  another  company  to  a  depot 
will  not  be  denied  enforcement  on  the  ground  that  it  requires  the 
exercise  of  skill  and  judgment  and  a  continuous  series  of  acts.* 

101.  Inter-railroad  Contracts  as  to  Crossings. — ^Although  an  ac- 
tion at  law  may  be  maintained  to  recover  damages  for  the  refusal 
of  one  railway  corporation  to  permit  another  to  cross  its  tracks, 
according  to  the  terms  of  an  agreement  between  them,  a  court  of 
equity  will  usually  compel  specific  performance  of  an  agreement  of 
this  character.  Thus  a  traffic  agreement  between  two  railroad  com- 
panies involving  the  obligation  on  the  part  of  one  company  to  keep 
a  crossing  in  repair  may  be  specifically  enforced.'  Even  a  contract 
which  gives  priority  to  all  trains  of  one  of  the  companies  or  requires 
all  trains  of  the  other  to  come  to  a  full  stop  before  passing  the  point 
of  intersection  of  the  tracks  may  be  enforced  by  decree  of  a  court  of 
equity.* 

200  N.  Y.  224,  93  N.  E.  516,  21  Ann.  koads,  vol.  22,  p.  1093  ct  seq. 

Cas.  594  and  note.     And  see  Raiii-       3.  Joy  v.  St.  Louis,  138  U.  S.  1,  II 

ROADS,  vol.  22,  p.  854.  S.  Ct.  243,  34  U.  S.  (L.  ed.)  843. 

1.  Louisville,  etc.,  R.  Co,  v.  Mottlcy,  4.  Prospect  Park,  etc.,  R.  Co.  v. 
219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S.  Coney  Island,  etc.,  R.  Co.,  144  N.  Y. 
(L.  ed.)  297,  34  L.R.A.(N.S.)  671.  152,  39  N.  E.  17,  26  L.R.A.  610. 

Note:  49  L.R.A.(N.S.)  848.  5.  South,  etc.,  R.  Co.  v.  Highland 

2.  Joy  V.  St.  Louis,  138  U.  S.  1,  11  Avenue,  etc.,  R.  Co.,  98  Ala.  400,  13 
S.   Ct.  243,  34  U.  fi.    (L.  ed.)   843;    So.  682,  39  A.  S.  R.  74. 

Union  Pac.  'R.  Co.  v.  Chicago,  etc.,  R.  6.  Cornwall,  etc.,  R.  Co.'s  Appeal, 
Co.,  163  U.  S.  564,  16  S.  Ct.  1173,  41  125  Pa.  St.  232,  17  Atl.  427,  U  A.  S. 
U  S,   (L.  ed.)   265.     And  see  Rail-  R.  889  and  note, 
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102.  Agreements  as  to  Tonnage  and  Service. — It  has  been  held 
that  equity  will  compel  the  specific  performance  of  a  contract  to 
give  to  a  railway  corporation  all  traffic  to  and  from  the  mines  and 
furnaces  of  a  mining  corporation,  where  the  railway  corporation, 
on  its  part,  agrees  by  such  contract  to  carry  such  traffic  for  fair  and 
reasonable  charges.'  So  a  contract  by  a  railroad  company  to  main- 
tain a  siding  for  private  use  and  to  run  trains  to  and  from  it  may 
be  enforced  in  equity.'  But  difficulties  on  the  part  of  a  court  of 
chancery  in  supervising  the  performance  of  a  contract  to  supply  a 
certain  percentage  of  tonnage  have  been  held  sufficient  to  justify 
the  refusal  of  the  court  to  lend  its  aid  to  enforce  such  contract.* 
And  when  a  shipper  seeks  to  enforce  against  a  railroad  a  contract 
obligating  the  latter  to  transport  all  freight  and  deliver  it  in  accord- 
ance with  the  terms  of  a  contract  between  the  parties,  the  court  may 
decline  to  enforce  it  on  the  ground  of  its  inability  to  frame  a  decree 
which  will  be  satisfied  by  any  specific  act  of  performance.** 

V.  Contracts  Not  Affecting  Real  Estate  Generally 

103.  In  GeneraL — ^The  general  rule  is  that  a  court  of  equity  will 
not  order  the  specific  performance  of  a  contract  for  a  sale  of  personal 
property,  because,  ordinarily,  there  is  an  adequate  remedy  at  law.*' 
The  interposition  of  equity  is,  however,  not  withheld  except  upon 
this  particular  ground,**  as  its  jurisdiction  is  as  ample  to  decree  the 
specific  performance  of  an  agreement  relative  to  personalty  as  it  is 

7.  Bald  Eagle  Val.  R.  Co.  v.  Nittany  David's  Rector  v.  Wood,  24  Ore.  396, 
Val.  R.  Co.,  171  Pa.  St.  284,  33  Atl.  34  Pae.  18,  41  A.  S.  R.  860;  Livesley 
239,  60  A.  S.  R.  807,  29  L.R.A.  423.  v.  Johnston,  45  Ore.  .30,  76  Pac.  13, 

8.  Whalen  v.  Baltimore,  etc.,  R.  Co.,  946,  106  A.  S.  R.  647,  65  L.R.A.  783; 
108  Md.  11,  69  Atl.  390,  129  A.  S.  R.  Foil's  Appeal,  91  Pa.  St.  434,  36  Am. 
423  and  note,  17  L.R.A.(N.S.)  130  Rep.  671;  Goodwin  Gas  Stove,  etc., 
and  note.  Co.'s  Appeal,  117  Pa.  St.  514,  12  Atl. 

9.  Lone  Star  Salt  Co.  v.  Texas  736,  2  A.  S.  R.  696;  Steinmeyer  v. 
Short  Line  R.  Co.,  99  Tex.  434,  90  S.  Siebert,  190  Pa.  St  471,  42  Atl.  880, 
W.  863,  3  L.R.A.(N.S.)  828  and  note.  70  A.  S.  R.  641;  Manton  v.  Ray,  18  R. 

10.  Atlanta,  etc.,  R.  Co.  v.  Spoer,  I.  672,  29  Atl.  998,  49  A.  S.  R.  811; 
32  Ga.  550,  79  Am.  Dec.  305.  Lining  v.  Geddes,  1  McCord  Eq.   (S. 

11.  Mechanics'  Bank  v.  Seton,  1  C.)  304,  16  Am.  Dec.  606;  Gleason  v. 
Pet.  299,  7  U.  S.  (L.  ed.)  152;  Cowles  Earles,  78  Wash.  491, 139  Pae.  213,  51 
V.  Whitman,  10  Conn.  121,  25  Am.  L.R.A.(N.S.)  785  and  note;  Morgan  v 
Dec.  60;  Shockley  v.  Davis,  17  Ga.  177,  Bartlett,  75  W.  Va.  293,  83  S.  E.  1001, 
63  Am.  Dee.  233;  Jones  v.  Newball,  L.R.A.1915D  300. 

115  Mass.  244,  15  Am.  Rep.  97;  Eck-  Notes:  51  Am.  Dec.  589;  135  A.  S. 

stein  V.  Downing,  64  N.  H.  248,  9  Atl.  R.  689;  5  Ann.  Cas.  269;  Ann.  Cas. 

626,  10  A.  S.  R.  404;  Kimball  v.  Mor-  1915D  788;  6  Eng.  Rul.  Cas.  644. 

ton,  5  N.  J.  Eq.  26,  43  Am.  Dee.  621  12.  Livesley  v.  Johnston,  45  Ore.  30, 

and  note;  Gage  v.  Fisher,  5  N.  D.  297,  76  Pae.  13,  946,  106  A.  S.  R.  647,  65 

65  N.   W.   809,  31   L.R.A.  657;   St.  L.R.A.  783. 
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one  relative  to  realty.*'  But  while  contracts  relating  to  real  estate 
are  enforceable  in  equity  almost  as  a  matter  of  course,**  those  respect- 
ing personalty  are  enforced  only  under  proof  of  circumstances  show- 
ing the  case  to  be  one  appropriate  for  equitable  relief.*"  Contracts 
which  relate  to  real  property  can  necessarily  be  satisfied  only  by  a 
conveyance  of  the  particular  estate  or  parcel  contracted  for,  while 
those  which  relate  to  personal  property  are  often  fully  satisfied  by 
damages  which  enable  the  party  injured  to  obtain  elsewhere  in  the 
market  property  precisely  similar  to  that  which  he  had  agreed  to 
purchase.*'  The  exercise  of  equity  jurisdiction  therefore  does  not 
proceed  upon  any  distinction  between  real  estate  and  personal  estate, 
but  depends  on  the  question  whether  damages  at  law  may  not  in  the 
particular  case  afford  a  complete  remedy.*'  If  from  the  nature  of 
tJie  case  an  adequate  remedy  at  law  does  not  exist  and  the  plaintiff 
stands  in  need  of  specific  relief,  chancery  will  entertain  jurisdiction 
to  enforce  the  contract,*'  Thus  the  denial  of  equitable  jurisdiction 
does  not  apply  if  the  articles  sold  are  of  such  a  nature  that  they  can- 
not be  purchased  in  the  market,*'  or  if  the  personal  property  is  such 
that  it  can  be  supplied  by  no  one  except  the  defendant.*"  To  obtain 
a  decree  for  the  specific  performance  of  a  contract  for  the  delivery 
of  chattels  it  must  be  shown  that  like  property  cannot  be  r«;adily 
obtained  and  that  the  complainant  cannot  be  fully  compensated  in 
damages.* 

104.  Heirlooms  and  Property  of  Unique  Value. — Specific  perform- 
ance will  be  decreed  and  a  contract  enforced  in  regard  to  personal 
property  which  has  a  sentimental  *  or  peculiar  and  unique  value,* 

13.  Somerby  v.  Buntin,  118  Mass.  18.  Southern  Express  Co.  v.  West- 
279,  19  Am.  Rep.  459;  Livesley  v.  ern  North  Carolina  R.  Co.,  99  U.  S. 
Johnston,  45  Ore.  30,  76  Pac.  13,  946,  191,  25  U.  S.  (L.  ed.)  319;  Adams  v. 
106  A.  S.  R.  647,  65  L.R.A.  783.  Messinger,  147  Mass.  185,  17  'N.  E.' 

14.  See  supra,  par.  71.  491,  9  A.  S.  R.  679;  Eckstein  v.  Down- 

15.  Brown  v.  E.  Van  Winkle  Gin,  ing,  64  N.  H.  248,  9  Atl.  626,  10  A.  S. 
etc.,  141  Ala.  580,  39  So.  243,  6  L.R.A.  R.  404;  Livesley  v.  Johnston,  45  Ore. 
(N.S.)  585;  Gilfallan  v.  Gilfallan,  168  30,  76  Pac.  13,  946,  106  A.  S.  R.  647, 
Cal.    23,    141    Pac.    623,    Ann.    Cas.  65  L.R.A.  783. 

1915D  784;  Young  v.  Daniels,  2  la.  19.  Northern  Cent.  Ry.  Co.  v.  Wal- 

126,  63  Am.  Dec.  477.  worth,  193  Pa.  St.  207,  44  Atl.  253,  74 

16.  Adams  v.  Messinger,  147  Mass.  A.  S.  R.  683;  Manton  v.  Rav,  18  R.  I. 
185,  17  N.  E.  491,  9  A.  S.  R.  679;  672,  29  Atl.  998,  49  A.  S.  R.  811 ;  Mor- 
Qoodwin  Gas  Stove,  etc.,  Co.'s  Appeal,  gan  v.  Bartlett,  75  W.  Va.  293,  83  S. 
117  Pa.  St.  514,  12  Atl.  736,  2  A.  S.  E.  1001,  L.R.A.1915D  300. 

R.  696.  Note:  10  Ann.  Cas.  934. 

17.  Clark  v.  Flint,  22  Pick.  (Mass.)  20.  St.  David's  Rector  v.  Wood,  24 
231,  33  Am.  Dec.  733  and  note;  Adams  Ore.  396,  34  Pac.  18,  41  A.  S.  R.  860. 
V.  Messinger,  147  Mass.  185,  17  N.  E.  1.  Lewman  v.  Ogden,  143  Ala.  351, 
491,  9  A.  S.  R.  679.  42  So.  102,  5  Ann.  Cas.  265  and  note. 

Notes:  31  L.R.A. (N.S.)  492;  5  Ann.       2.  Note:  Ann.  Cas.  1915D  788. 
Cas.  269.  3.  Notes:  6  Eng.  Rul.  Cas.  646. 
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over  and  above  its  pecuniary  or  intrinsic  value.*  For  this  reason 
contracts  relating  to  heirlooms  may  ordinarily  be  specifically  enforced 
in  equity.'  Included  in  this  class  are  pictures,  family  furniture  or 
curiosities  which  have  a  special  value  on  account  of  the  associations 
connected  with  them.* 

105.  Interest  in  Veoels. — Contracts  relating  to  interests  in  ships 
and  vessels  appear  to  occupy  a  peculiar  status  as  regards  their  equi- 
table enforcement.  It  seems  to  be  established  that  contracts  for  the 
sale  of  sailing  rights  by  a  part  owner  of  a  vessel  are  not  susceptible 
of  specific  enforcement'  On  the  other  hand  it  has  been  ruled  that 
the  assignee  of  a  vessel  may  be  compelled  by  a  decree  in  equity  to 
perform  a  written  agreement,  entered  into  by  his  assignor  with  the 
plaintiff  for  a  valid  consideration,  to  hold  half  the  vessel  subject  to 
the  plaintiff's  order,  where  the  assignment  is  taken  with  notice  of 
the  agreement.* 

106.  Agreements  to  Execute  Chattel  Mortgages. — ^In  jiuisdictions 
recognizing  the  existence  of  chattel  mortgages  specific  performance 
will  be  decreed  of  contracts  to  execute  a  chattel  mortgage  or  security 
on  chattels,  where  the  remedy  at  law  is  inadequate,  and  where  the 
complainant  is  not  guilty  of  laches.*  It  also  seems  to  be  estabhshed 
that  an  agreement  to  execute,  after  they  are  growing,  a  mortgage 
upon  crops  may  be  enforced  specifically  in  equity  if  sufficiently 
definite  in  its  t6rms  and  clearly  established,  and  the  situation  of  the 
parties  and  property  is  such  that  justice  and  equity  call  for  such  a 
remedy,^* 

107.  Contracts  as  to  Inventions  and  Patents. — Courts  of  chancery 
are  accustomed  to  decree  the  specific  performance  of  agreements  to 
assign  patents/^  since  it,  is  recognized  that  damages  for  breach  of 
such  contracts  do  not  amount  to  an  adequate  remedy  at  law.**  A 
state  court  has  jurisdiction  of  a  suit  for  the  specific  performance  of 

4.  Note:  51  Am.  Dec.  589.  424,  52  Atl.  910,  90  A.  S.  E.  352  and 

5.  McGowin  v.  Kemington,  12  Pa.  note. 

St.  56,  51  Am.   Dec.  584  and  note;       8.  Clark  v.  Flint,  22  Pick.  (Mass.) 
Polb's  Appeal,  91  Pa.  St.  434,  36  Am.  231,  33  Am.  Dec  733  and  note 
R*p.  671;  Miller  v.  Newell,  20  S.  C.       ?•  Note:  6  L.RA^N.S.     5^. 

123,  47  Am.  Rep.  833;  Womack  v.  „J"- JPS"'  ^o^'^^",;"'/^  ^*''- 
Smith  &  Tinsley,  11  Humph.  (Tenn.)    ^33,  96  N.  W.  232   659,  5  Ann    Cas 

478,  54  Am.  dI'  51;  Morgan  v.  Bart-  ^^^lij'Z  5^39^ 
'fyAoT.ul^.''^'  ""  ^-  ^-  '''''       11    mftcomb  v.^WhUcomb,  85  Vt. 

L.R.A.1915D  300.  yg^  g^  ^j,    97^  ^^    q^^    igig^  iQig 

Note:  5  Ann.  Gas.  270.  -        ^^   ^^^g.   ^yiUer,  etc.,  Mfg.    Co. .  v. 

6.  Adams  v.  Messmger,  1*7  Mass.  Bartlett,  68  Wis.  73,  31  N.  W.  747,  60 
185, 17  N.  E.  491,  9  A.  S.  R.  679;  Lin-  ^m.  R^p.  838  and  note.  And  see 
ing  V.  Geddes,  1  McCord  Eq.  (S.  C.)    Patents,  vol.  20,  p.  1186. 

304,  16  Am.  Dec.  606.  12.  Fuller,  etc.,  Mfg.   Co.  v.  Bart- 

Note:  5  Ann.  Cas.  270.  lett,  68  Wis.  73,  31  N.  W.  747,  60  Am, 

7.  Smith-Green  Ca  v.  Bird,  96  Me.  Rep.  838. 

295 


Digitized  by 


Google 


§  108  SPECIFIC  PERFORMANCE  25  E.  C.  L. 

a  contract  relating  to  a  patent,*'  and  the  contract  may  be  one  that 
refers  to  patents  which  are  to  be  obtained  in  the  future.**  Specific 
performance  may  even  be  decreed  of  a  contract  to  obtain  patents  in 
a  foreign  country  for  improvements  which  should  thereafter  be  made 
in  certain  described  articles  or  machinery,  and  to  assign  such  patents 
when  obtained.*^  It  has  been  held  that  parol  executory  contracts 
for  the  assignment  of  patent  rights  may  also  be  enforced  in  equity 
although  the  revised  statutes  of  the  United  States  provide  that  pat- 
ents shall  be  assignable  in  law  by  an  instrument  in  writing.**  In  a 
number  of  cases  the  courts  have  been  called  on  to  determine  the 
enforceability  of  contracts  made  between  an  employer  and  an  em- 
ployee in  regard  to  patents  and  inventions  which  might  result  from 
the  skill  and  ingenuity  of  the  employee.  Where  the  invention  is 
made  during  the  working  hours  of  the  employee  a  contract  that  the 
employer  should  have  the  benefit  of  all  inventions  made  during  the 
term  of  the  employment  is  considered  as  being  consistent  with  public 
policy  and  one  which  may  be  enforced  in  equity.*'  But  in  the  ab- 
sence of  an  express  contract  chancery  will  not  recognize  and  enforce 
an  implied  contract  giving  the  employer  the  right  to  take  to  himself 
the  entire  fruits  of  the  employee's  inventions  merely  because  of  the 
relationship  of  employment  between  them.**  Nor  will  equity  com- 
pel compliance  with  an  agreement  to  assign  future  inventions  made 
after  the  inventor,  having  been  discharged  from  the  employment 
of  the  other  contracting  party,  has  assumed,  with  such  party's  ac- 
quiescence, that  the  contract  is  terminated,  and  has  expended  time, 
efforts,  and  money  in  developing  and  exploiting  new  ideas.** 

108.  Insurance  Agreements. — An  oral  agreement  for  insurance 
may  be  enforced  in  equity.*"  When  a  contract  for  insurance  has 
been  made,  but  no  policy  to  evidence  it  has  been  issued,  the  remedy 
of  the  insured  after  loss  may  be  by  bill  in  equity,  on  the  principle 
of  specific  performance.    In  such  a  case  the  court  does  not  simply 

13.  Binney  v.  Annam,  107  Mass.  94,  18.  Hopgood  v.  Hewitt,  119  U.  S. 
9  Am.  Rep.  10  and  note.  226,  7  S.  Ct.  193,  30  U.  S.   (L.  ed.) 

Note:  Ann.  Cas.  1916B  805.  369;  Pressed  Steel  Car  Co.  v.  Hansen, 

14.  Somerby  v.  Buntin,  118  Mass.  137  Fed.  403,  71  C.  C.  A.  207,  2  L.R.A. 
279,  19  Am.  Rep.  459.  (N.S.)  1172  and  note. 

15.  Adams  v.  Messinger,  147  Mass.  19.  Reeee  Folding  Mach.  Co.  v.  Fen- 
185, 17  N.  E.  491,  9  A.  S.  R.  679.  wick,  140  Fed.  287,  72  C.  C.  A.  39,  2 

16.  DalzeU  v.  Dueber  Wateh  Case  L.R.A.(N.S.)  1094  and  note.  And  see 
Mfg.  Co.,  149  U.  S.  315, 13  S.  Ct.  886,  Masteb  and  Servant,  vol.  18,  p.  500 
37  U.  S.  (L.  ed.)  749;  Searle  v.  Hill,  73  et  seq. 

la  367,  35  N.  W.  490,  5  A.  S.  R.  688.  20.  Wooddy  v.  Old  Dominion  Ins. 

17.  Thibodeau  v.  Hildreth,  124  Fed.  Co.,  31  Grat.  (Va.)  362,  31  Am.  Rep. 
892,  60  C.  C.  A.  78,  63  L.R.A.  480;  732.  And  see  Insuranck,  vol.  14,  p. 
Mississippi  Glass  Co.  v.  Franzen,  143  879  et  seq. 

Fed.  501,  74  C.  C.  A.  135,  6  Ann.  Cas. 
707. 
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decree  the  specific  performaace  of  the  agreement  by  the  actual  execu- 
tion of  a  policy  of  insurance,  and  then  compel  the  insured  to  bring 
an  action  on  that  policy,  but,  to  avoid  multiplicity  of  actions  and 
delay,  having  the  parties  before  it  properly  for  specific  performance, 
chancery  will  at  once  decree  the  payment  of  the  amount  which  would 
have  been  recoverable  under  the  policy  if  it  had  been  issued.*  Al- 
though equily  will  not  compel  the  issuance  of  a  policy  of  insurance 
in  accordance  with  the  provisions  of  a  contract  to  insure,  where  tlie 
property  intended  to  be  covered  has  been  destroyed,  and  its  owner 
has  received  from  other  insurers  more  than  its  value,'  yet  when  the 
owner  has  suffered  an  actual  loss  such  an  agreement  may  be  specifi- 
cally enforced  in  equity.  Specific  performance  of  an  executory  parol 
contract  to  insure  a  marine  risk  may  in  like  manner  be  compelled  in 
equity  after  the  loss  has  occurred,  when  it  appears  that  the  voyage 
was  undertaken  on  the  understanding  tiiat  the  risk  had  been  accepted, 
and  ihab  the  writing  to  effect  the  insurance  would  be  duly  made,  and 
that  the  premium  would  be  paid  when  required,  according  to  estab- 
lished usage.'  It  is  not  material  that  the  vessel  may  have  been 
destroyed  by  fire  before  the  premium  was  actually  paid,*  or  that 
the  loss  may  have  occurred  before  the  date  of  the  contract  when  the 
fact  of  such  loss  was  not  known  to  the  parties.* 

109.  Contracts  of  Indemnity. — When  the  requirements  of  the  stat- 
ute of  frauds  are  satisfied  a  contract  of  general  indemnity  may  be 
specifically  enforced  in  equity  where  a  loss  has  occurred.*  The 
decree  may  be  one  which  involves  merely  the  payment  of  damage^,' 
or  one  which  provides  that  a  surety  shall  assign  certain  choses  in 
action  as  a  means  of  indemnifying  the  complainant  in  accordance 
with  the  contract  between  the  parties.*  But  equity  will  not  decree 
a  specific  performance  of  a  contract  to  indemnify  and  save  harmless, 
before  the  party  has  been  actually  damnified.'  Nor  will  a  court  of 
equity  take  jurisdiction  to  compel  the  specific  performance  of  a  ver- 
bal agreement  to  make  a  valid  contract  of  guaranty  where  such  oral 
agreement  violates  the  statute  of  frauds,  and  it  has  been  held  that  a' 

1.  Croft  V.  Hanover  F.  Ins.  Co.,  40  6.  Champion  v.  Brown,  6  Johns.  Ch. 
W.  Va.  608,  21  S.  E.  854,  52  A.  S.  R.  (N.  Y.)  398,  10  Am.  Dec.  343.  Gen- 
902.  erally  as  to  equitable  relief  in  the  case 

2.  Insurance  Co.  of  North  America  of  contracts  to  indemnify,  gee  In- 
V.  Schall,  96  Md.  225,  53  Atl.  925,  61  dbmnity,  vol.  14,  p.  42. 

L.R.A.  300.  7.  Michi^n  State  Bank  v.  Hastings, 

3.  Phoenix  Ins.  Co.  v.  Ryland,  69  1  Doug.  (Mich.)  225,  41  Am.  Dec  549 
Md.  437, 16  Atl.  109,  1  L.R.A.  648.  and  note. 

4.  Commercial  Mut.  Ins.  Co.  v.  8.  Shockley  v.  Davis,  17  Ga.  177,  63 
Union  Mut.  Ins.  Co.,  19  How.  318,  15  Am.  Dee.  233. 

U.  S.  (L.  ed.)  636.  9.  Michigan  State  Bank  v.  Hastings, 

6.  Security  F.  Ins.  Co.  v.  Kentucky  1  Doug.  (Mich.)  225,  41  Am.  Dec.  649 
Marine,  etc.,  Ins.  Co.,  7  Bush  (Ky.)    and  note. 
81,  3  Am.  Rep.  301. 
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more  collateral  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  invalid  because  not  reduced  to  writing,  is  not  sus- 
ceptible of  part  performance  as  between  the  principal  contracting 
parties  so  as  to  afford  the  collateral  promisee  a  right  of  action  in 
equity  to  compel  the  making  of  a  valid  guaranty  in  writing.** 

110.  Contracts  as  to  Stock  Generally. — As  a  general  rule  a  con- 
tract to  buy  a  specified  number  of  shares  of  the  capital  stock  of  a 
corporation  at  a  price  designated  will  not  be  specifically  enforced  in 
equity  at  the  suit  of  the  seller,  since  his  remedy  at  law  is  adequate.** 
No  special  value  is  deemed  to  attach  to  any  particular  shares  of 
stock  over  other  like  shares,**  and  the  damages  which  may  be  obtained 
at  law  are  considered  adequate  to  enable  the  plaintiff  to  procure  stock 
in  the  open  market  equivalent  to  that  which  he  would  have  been 
entitled  to  receive  under  his  contract.**  But  where  no  stock  is  obtain- 
able in  the  open  market  a  different  situation  is  presented.  In  such 
a  case  the  remedy  at  law  may  be  wholly  inadequate  and  for  this 
reason  a  contract  of  sale  may  be  specifically  enforced  either  at  the 
instance  of  the  buyer, *^  or  the  seller.*'  So  it  has  been  held  that  spe- 
cific performance  may  be  had  of  a  contract  to  deliver  stock,  the  pecu- 
niary value  of  which  is  not  readily  ascertainable,*'  or  where  the 
stock  has  no  market  value.*'  Specific  performance  of  an  agreement 
to  permit  a  corporation  to  take  the  stock  of  a  deceased  subscriber  at 

10.  RoweU  V.  Smith,  123  Wis.  510,  bott,  162  Mass.  148,  38  N.  E.  432,  27 
102  N.  W.  1,  3  Ann.  Cas.  773.  L.R.A.  271;  Northern  Cent.  R.  Co.  v. 

11.  Ryan  v.  McLane,  91  Md.  175,  46  Walworth,  193  Pa.  St.  207, 44  Atl.  253, 
Atl.  340,  80  A.  S.  R.  438,  50  L.R.A.  74  A.  S.  R.  683;  Hogg  v.  McGufiSn, 
501  and  note;  Eckstein  v.  Downing,  67  W.  Va.  456,  68  S.  E.  41,  31  LJt.A. 
64  N.  H.  248,  9  Atl.  626,  10  A.  S.  R.  (N.S.)  491  and  note;  Hubbard  v. 
404;  Strasburg  R.  Co.  v.  Echtemacht,  George,  (W.  Va.)  94  S.  E.  974,  L.R.A. 
21  Pa.  St.  220,  60  Am.  Dee.  49;  His-  1918C  835. 

sam  V.  Parish,  41  W.  Va.  686,  24  S.  E.       Note:  50  L.R.A.  501. 
600,  56  A.  S.  R.  892;  Hogg  v.  McGuf-       16.  Moi^n  v.  Bartiett,  75  W.  Va. 
fin,  67  W.  Va.  456,  68  N.  E.  41;  31  293,  83  N.  E.  1001,  L.R.A.1915D  300 
.L.R.A.(N.S.)  491  and  note.  and  note. 

Notes:  135  A.  S.  R.  692;  50  L.R.A.  16.  Gillfallan  v.  GillfaUan,  168  Cal. 
501.  And  see  Corporations,  vol.  7,  23,  141  Pac.  6S3,  Ann.  Cas.  1915D 
p.  278  et  seq.  784  and  note;  Baunhoff  v.  St.  Lonis, 

12.  Cowles  V.  Whitman,  10  Conn,  etc.,  R.  Co.,  205  Mo.  248,  104  S.  W. 
121,  25  Am.  Dec.  60;  Goodwin  Gas  5,  120  A.  S.  R.  745;  Turley  v.  Thomas, 
Stove,  etc.,  Co.'«  Appeal,  117  Pa.  St.  31  Nev.  181,  101  Pac.  568,  135  A.  S. 
514,  12  Atl.  736,  2  A.  S.  R.  696;  Cud-  R.  667  and  note;  Manton  v.  Rav,  18 
dee  V.  Rutter,  5  Vin.  Abr.  538,  1  P.  R.  I.  672,  29  Atl.  998,  49  A.  S.  R.  811; 
Wms.  570,  6  Eng.  Rul.  Cas.  640.  Bumgardner  v.  Leavitt,  35  W.  Va.  194, 

13.  Notes:  135  A.  S.  R.  689;  5  Ann.  13  S.  E.  67,  12  L.R.A.  776  and  note; 
Cas.  272.  Hubbard  v.  George,  (W.  Va.)  94  S.  E. 

14.  O'Donnell    v.    Chamberlain,    36  E.  974,  L.R.A.1918C  835. 
Colo.  395,  91  Pac.  39,  10  Ann.  Cas.       Note:  50  L.R.A.  501. 

931  and  note;  Adams  v.  Messinger,  17.  Turley  v.  Thomas,  31  Nev.  181, 
147  Mass.  185, 17  N.  E.  491,  9  A.  S.  R.  101  Pac  568,  135  A.  S.  B.  667  and 
679;  New  England  Trust  Co.  v.  Ab-  note. 
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the  value  api^aiaed  by  the  directors,  if  they  so  elect,  will  not  be  denied 
on  the  ground  that  the  corporation  has  a  remedy  at  law,  where  its 
shares  are  all  subject  to  its  option  to  purchase,  and  are  not  bought 
and  sold  in  the  market  like  most  stocks,  and  it  would  be  difficult  to 
lay  down  a  clear  rule  of  damages.** 

111.  Where  Control  of  Corporation  Involved. — ^A  ground  for  invok- 
ing the  jurisdiction  of  equity  in  regard  to  contracts  relating  to  stock 
may  arise  from  the  peculiar  value  which  the  stock  has  vmder  the  special 
circumstances  of  the  case  by  reason  of  which  the  complainant's  right 
to  recover  damages  would  not  constitute  an  adequate  remedy  at  law.** 
The  most  important  instance  of  this  kind  is  where  a  purchaser  con- 
tracts to  buy  stock  for  the  purpose  of  securing  to  himself  control  of  the 
corporation,  or  of  preventing  the  control  of  tha  same  by  antagonistic 
interests.*"  Under  these  circumstances  specific  performance  may  be 
decreed.  Equity  will  not,  however,  enforce  a  contract  for  the  sale 
of  shares  of  stock  of  a  corporation,  in  order  to  place  the  corpora- 
tion in  the  plaintiff's  control,  where  the  enforcement  would  not  be 
equitable,*  even  if  it  would  be  legal,  and  although  the  stock  can- 
not be  obtained  elsewhere,  and  its  value  is  difficult  to  ascertain.* 
Agreements  of  this  character  are  sometimes  deemed  contrary  to 
public  policy,  and  it  has  been  held  that  a  contract  to  give  a  mi- 
nority stockholder  the  right  to  control  the  stock  of  another,  and 
vote  it  at  a  stockholders'  meeting  for  the  sole  purpose  of  securing 
control  of  the  corporation  by  the  use  of  such  stock,  will  not  be  specifi- 
cally enforced  in  equity.*  Specific  performance  has  also  been  refused 
of  a  vaUd  agreement  between  holders  of  stock  in  a  corporation  to  vote 
it  in  block  as  directed  by  a  majority  of  the  contractors.* 

112.  Agreements  as  to  Corporate  Bonds. — The  same  general  prin- 
ciples which  govern  the  specific  performance  of  contracts  concerning 
corporate  stock  are  applied  in  the  case  of  contracts  involving  bonds.* 

Note:  5  Ann.  Cas.  272.  501  and  note;  Foil's  Appeal,  91  Pa. 

18.  New  England  Trust  Co.  v.  Ab-   St.  434,  36  Am.  Rep.  671. 

bott,  162  Mass.  148,  38  N.  E.  432,  27  2.  Ryan  v,  McLane,  91  Md.  175,  46 
L.R.A.  271  and  note.  Atl.  340,  80  A.  S.  R.  438,  50  L.R.A. 

19.  Cushtaan  v.  Thayer  Mfg.  Jew-  501  and  note. 

elry  Co.,  76  N.  Y.  365,  32  Am.  Rep.  3.  Gage  y.  Fisher,  5  N.  D.  297,  65 

315;  Bumgardner  v.  Leavitt,  35  W.  N.  W.  809,  31  L.R.A.  557. 

Va.  194,  13  S.  E.  67,  12  L.R.A.  776;  4.  Gleason  v.  Earlea,  78  Wash.  491, 

Hubbard  v.  George,   (W.  Va.)   94  S.  139  Pac.  213,  51  L.R.A.(N.S.)  785  and 

E.  974,  L.R.A.1918C  835.  note. 

Note:  135  A.  S.  R.  692.  5.  Smith   v.   Bourbon   County,  127 

20.  Bumgardner  v.  Leavitt,  35  W.  U.  S.  105,  8  S.  Ct.  1043,  32  U.  S.  (L. 
Va.  194,  13  S.  E.  67,  12  L.R.A.  776;  ed.)  73;  Eckstein  v.  Downbg,  64  N. 
Hubbard  V.  George  (W.  Va.)  94  S.  E.  H.  248,  9  Atl.  626,  10  A.  S.  R.  404; 
974,  L.R.A.1918C  835.  Goodwin  Gas  Stove,  etc.,  Co.'s  Appeal, 

1.  Ryan  v.  McLane,  91  Md.  175,  46  117  Pa.  St.  514, 12  AU.  736,  2  A.  S.  B. 
Atl.  340,  80  A.  S.  R.  438,  50  L.B.A.   696. 
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Thus  a  contract  for  the  sale  or  purchase  of  bonds  which  are  the  subject 
of  sale  on  the  market  and  the  value  of  which  is  readily  ascertainable 
will  not  be  specifically  enforced.*  But  sometimes  a  distinction  is 
drawn  between  bonds  of  private  corporations,  the  number  of  which 
is  limited,  and  government  bonds,  which  are  always  readily  purchas- 
able at  their  market  value.  By  reason  of  their  availability  the  rem- 
edy at  law  is  considered  adequate  in  the  case  of  government  securities 
and  specific  performance  is  refused,  although  readily  granted  in  the 
case  of  bonds  of  private  corporations.' 

VT.   AbBITRATION  A<j)BEBME!NTS  and  AWABDg 

113.  Enforcement  of  Arbitration  Agreements  Generally. — ^An  agree- 
ment to  decide  a  controversy  by  arbitration  will  not  as  a  general 
rule  be  enforced  in  equity.*  Chancery  will  decline  either  to  appoint 
arbitrators  •  or  to  act  itself  in  such  capacity,  although  the  parties  have 
agreed  to  submit  a  controversy  to  arbitration.*"  Consistently  courts 
of  equity  will  always  refuse  to  compel  arbitrators  who  have  been 
named  and  agreed  upon  to  proceed  with  the  arbitration  and  make 
an  award  on  the  matter  submitted.**  But  the  presence  of  an  arbitra- 
tion clause  in  a  contract  does  not  necessarily  prevent  the  specific  per- 
formance of  the  rest  of  the  contract  although  the  clause  itself  may 
not  be  specifically  enforced.**  When  arbitration  as  to  the  price  to 
be  paid  in  a  contract  of  sale  is  of  the  essence  of  such  contract,  specific 
periformance  of  the  arbitration  clause  will  not  ordinarily  be  decreed 
by  a  court  of  equity.*'  Where,  however,  in  a  contract  of  sale  the 
price  is  to  be  fixed  by  appraisers  to  be  chosen  by  the  parties,  and  the 
stipulation  for  the  appraisers  is  not  a  condition  nor  of  the  essence  of 
the  agreement,  but  is  suh-'-idiary  or  auxiliary  to  its  main  purpose  and 
scope,  and  the  parlies  cannot  be  left  or  placed  in  statu  quo  by  a  refusal 
to  enforce  performance,  a  court  of  equity  may  determine  the  price 
itself,  and  may  enforce  specific  performance  of  the  agreement  of 

6.  Eckstein  v.  Downing,  64  N.   H.   856,  L.R.A.1917C  809  and  note. 
248,  9  Atl.  .626,  10  A.  S.  R.  404.  Note:   47  L.R.A.(N.S.)    364.     And 

Note :  5  Ann.  Cas.  272.  see  Arbitration  and  Award,  vol.  2,  p. 

7.  Eckstein  v.  Downing,  64  N.  H.  370  et  seq. 

248,  9  Atl.  626, 10  A.  S.  R.  404;  Good-  10,  Note:  47  L.R.A.(N.S.)  364. 

win  Gas  Stove,  etc,  Co.'s  Appeal,  117  11.  Note:  47  L.R.A.(N.S.)  364. 

Pa.  St.  514,  12  AtL  736,  2  A.  S.  B.  12.  March  v.  Eastern  R,  Co.,  40  N. 

696.  H.  548,  77  Am.  Dec.  732. 

8.  Notes:  15  L.E.A.  142;  47  L.R.A.  13.  Castle  Creek  Wat«r  Co.  v.  As- 
(N.S.)  364.  pen,  146  Fed.  8,  76  C.  C.  A.  516,  8 

9.  March  v.  Eastern  R.  Co.,  40  N.  Ann.  Cas.  660  and  note;  Bristol  v. 
H.  548,  77  Am.  Dec  732;  WoodruflE  v.  Bristol,  etc.,  Water  Works,  19  R.  L 
Woodruff,  44  N.  J.  Eq.  349,  16  Atl.  4,  413,  34  Atl.  359,  32  L.R.A.  740;  Milneo 
1  L.E.A.  380;  Mutual  L.  Ins.  Co.  v.  v.  Gery,  14  Ves.  Jr.  400,  9  Bev.  Eep. 
Stephens,  214  N.  T.  488,  108  N.  E.  307,  6  Eng.  RuL  Cas.  683. 
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sale.**  For  example,  if  the  parties  agree  to  make  a  sale  at  a  fair  valu- 
ation it  seems  that  a  bill  for  specific  performance  may  be  maintained, 
since  in  such  cases  the  determination  of  the  price  is  not  of  the  essence 
of  the  contract.** 

114.  Effect  of  Part  Performance. — One  method  of  determining 
whether  an  arbitration  clause  should  be  treated  as  an  incidental 
rather  than  a  substantial  part  of  a  contract  is  to  note  whether  there 
has  been  any  part  performance  of  the  contract.  The  courts  draw  a 
line  of  distinction  between  executory  contracts  and  those  in  which 
there  has  been  part  performance.**  In  the  latter  class  of  cases,  if  the 
arbitration  agreed  upon  fails  either  from  the  conduct  of  the  parties  or 
from  the  inability  of  the  arbitrators  to  agree,  a  court  of  equity  may 
grant  relief  by  substituting  itself  for  the  arbitrators.*'  The  general 
rule  is  that  equity  will  enforce  an  arbitration  clause  whenever  a  con- 
tract has  been  partly  performed  and  one  party  benefits  from  it  so 
that  the  parties  cannot  be  placed  in  statu  quo,  and  failure  to  enforce 
through  a  refusal  to  appoint  appraisers  might  result  in  a  gross  injus- 
tice by  permitting  one  of  the  litigants  to  take  advantage  of  its  own 
wrong  in  refusing  to  appoint  appraisers.^*  Accordingly  where  a  con- 
tract is  entered  into  between  a  water  company  and  a  city  for  the  con- 
struction of  waterworks  and  their  operation  for  a  specified  period,  by 
which  the  company  agrees  to  give  the  city  the  option  to  purchase 
the  works  at  the  end  of  the  terra  at  a  price  based  on  their  productive 
worth,  to  be  determined  by  four  appraisers  chosen  by  the  parties  and 
the  fifth  to  be  chosen  by  the  four,  on  condition  that  the  city 
shall  give  notice  of  its  intention  to  buy  before  the  expiration  of  the 
term,  and  the  city  gives  the  notice,  but  subsequently  refuses  to  ap- 
point the  appraisers  and  to  complete  the  purchase,  it  has  been  held 
that  the  water  company  is  entitled  to  specific  perfOTmance  of  the 
contjact.*'  So  a  contract  between  a  town  and  a  waterworks  company 
for  the  purchase  by  the  town  of  the  waterworks  at  a  price  to  be  mu- 
tually agreed  upon,  or,  on  failure  to  agree,  to  be  fixed  by  arbitrators, 
will  be  enforced  by  the  court  if  the  waterworks  company  refuses  to 
agree  or  to  appoint  arbitrators,  where  the  agreement  to  purchase  is 
merely  a  paxt  of  another  more  extensive  contract  under  which  the 

14.  Castle  Creek  Water  Co.  v.  As-  Ann.  Cas.  660  and  note;  Cooke  v.  Mil-, 
pen,  146  Fed.  8,  76  C.  C.  A.  516,  8   ler,  25  R.  I.  92,  54  Atl.  927,  1  Ann. 
Ann.  660;  Coles  v.  Peck,  96  Ind.  333,  Cas.  30  and  note. 

49  Am.  Rep.  161.  18.  Castle  Creek  Water  Co.  v.  Aa- 

15.  Milnes  v.  Gery,  14  Ves.  Jr.  400,  pen,  146  Fed.  8,  76  C.  C.  A.  516,  8 
9  Rev.  "Rep.  307,  6  Eng.  Rul.  Cas.  683.  Ann.  Cas.  660  and  note. 

16.  As  to  the  general  effect  of  part  19.  Castle    Creek    Water     Co.     v 
performance,  see  supra,  par.  60  et  seq.  Aspen,  146  Fed.  8,  76  C.  C.  A.  516,  8 

17.  Castle  Creek  Water  Co.  v.  As-  Ann.  Cas.  660. 
pen,  146  Fed.  8,  76  C.  C.  A.  516,  8 
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parties  have  incurred  obligations  so  that  they  cannot  be  placed  in 
statu  quo.*' 

115.  Arbitration  Clauses  in  Leases. — In  harmony  with  the  general 
rule  as  to  the  specific  performance  of  arbitration  agreements,  specific 
performance  will  ordinarily  be  refused  in  the  case  of  a  provision  in 
a  lease  for  the  appraisal  of  the  value  of  the  premises  with  a  view  to 
enable  the  lessee  to  exercise  an  option  to  purchase.*  But  where  a 
lease  provides  that  the  lessee  may  erect  a  building,  and  that  at  the 
end  of  the  term  the  lessor  may  elect  to  renew  the  lease,  or  to  buy  the 
building  or  sell  the  lot,  at  a  price  to  be  ascertained  by  arbitrators,  and 
the  lessee  constructs  the  building  and  the  lessor  fails  to  make  any 
election,  it  has  been  held  that  the  lessee  may  then  elect  to  purchase  the 
lot,  and  is  entitled  to  equitable  relief  if  the  lessor  refuses  to  join  in 
an  arbitration  as  to  the  price.*  The  distinction  between  the  cases 
lies  in  the  relative  importance  of  the  arbitration  clause.  The  court 
refuses  to  interfere  where  the  provisions  for  the  appointment  of  arbi- 
trators is  a  substantial  part  of  the' agreement  instead  of  a  mere  inci- 
dental matter.  Based  on  the  same  distinction  there  have  been  numer- 
ous cases  in  which  the  courts  have  decreed  specific  performance  of 
agreements  in  leases  to  renew  at  a  rental  value  to  be  fixed  by  ap- 
praisers chosen  by  the  parties.* 

.116.  Specific  Performance  of  Awards.-7Equity  will  refuse  to  in- 
terfere to  enforce  the  performance  of  an  sward,  when  the  injury  at 
damage  which  a  party  will  sustain  by  nonperformance  is  capable 
of  being  exactly  measured,  and  complete  redress  can  be  afforded  at 
law.*  But  where  this  is  not  the  case  specific  performance  may  be 
decreed,*  although  there  may  have  be«n  no  acquiescence  in  the 
award,  or  part  performance  of  it.*  For  example,  where  a  city  has 
refijsed  to  perform  its  contract  to  purchase  waterworks  of  a  company, 
at  a  price  based  on  their  productive  worth,  to  be  determined  by  ap- 
praisers, it  has  been  held  that  the  water  company  has  no  remedy  at 
law  as  complete  and  efiBcient  as  the  specific  performance  of  the  con- 
tract in  equity.'  It  is  to  be  noted  that  the  jurisdiction  of  equity  to 
# 
20.  Bristol  v.  Bristol,  etc..  Water  4.  Kirksey  v.  Fike,  27  Ala.  383,  62 
Works,  19  E.  I.  413,  34  Atl.  359,  32  Am.  Dec.  768. 
L.R.A.  740.  6.  Castle  Creek  Water  Co.  v.  Asp^, 

1.  Mutual  L.  Ins.  Co.  v.  Stephens,  146  Fed.  8,  76  C.  C.  A.  516,  8  Ann. 
214  N.  Y.  488,  108  N.  E.  856,  L.B.A.  Cas.  660;  Kirksey  v.  Fike,  27  Ala.  383, 
1917C  809  and  note.  Generally  as  to  62  Am.  Dec.  768  and  note.  Generally 
the  specific  performance  of  agree-  as  to  the  enforcement  of  awards,  see 
ments  relating  to  leases,  see  supra,  Arbitration  and  Award,  vol.  2,  p. 
par.  87.  388  et  seq. 

2.  Coles  T.  Peek,  96  Ind.  333,  49  6.  Jones,  v.  Boston  Mill  Corp.,  4 
Am.  Rep.  161.  Pick.  <Mas8.)  507,  16  Am.  Dec  358. 

3.  Mutual  L.  Ins.  Co.  v.  Stephens,  7.  Castle  Creek  Water  Co.  t.  Aspen, 
214  N.  Y.  488,  108  N.  B.  856,  L.R.A.  146  Fed.  8,  76  C.  C.  A.  516,  8  Ann. 
1917C  809.  Cas.  660. 
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grant  specific  performance  of  an  award  is  not  barred  by  the  fact  that 
the  complainant  might  successfully  maintain  an  action  at  law  there- 
upon. If  the'  verdict  at  law  could  not  give  him  all  that  it  was  the 
object  of  the  award  to  give  him,  specific  performance  may  be  decreed.* 
But  if  parties  submit  two  interfering  claims  to  arbitration,  and  it 
happens  after  the  award  is  made  that  one  of  the  parties  had  no 
power  over  the  principal  part  of  the  interfering  claim  submitted  by 
him,  a  court  of  equity  will  not  enforce  the  award  in  his  favor,  since 
to  do  so  would  be  inequitable.*  Among  the  cas^s  in  which  specific 
performance  of  an  award  has  been  directed  in  equity  may  be  men- 
tioned an  award  directing  the  execution  of  releases,*"  and  one  deter- 
mining the  location  of  a  boundary."  But  by  reason  of  the  statute 
of  frauds  an  oral  award  fixing  boundaries  of  land  will  not  be  enforce- 
able in  equity,**  unless  some  element  is  present  which  might  take 
the  case  out  from  under  the  operation  of  the  statute.**  Specific  per- 
formance will  not  generally  be  enforced  of  an  award  upon  a  parol 
submission  to  arbitration  of  a  question  involving  title  to  real  estate.** 
Where,  however,  the  contract  between  the  parties  is  in  writing  the 
statute  would  not  prevent  a  chancellor  from  enforcing  it.*' 

Vn.  Contracts  Involving  Services  and  Skill 

117.  General  Principles. — Chancery  will  not  as  a  rule  enter  an 
affirmative  decree  directing  the  performance  of  personal  services  by 
an  adult.**  Nor  will  it  in  this  manner  enforce  contracts  requiring 
either  continuous  acts  involving  skill,  judgment  and  technical  knowl- 
edge,*' or,  as  the  rule  is  sometimes  stated,  those  which  require  special 
skill,  judgment  and  discretion.**    This  is  especially  true  where  the 

8.  Kirksey  v.  Fike,  27  Ala.  383,  62  167  Ala.  475,  52  So.  423, 140  A.  S.  B. 
Am.  Dec.  768.  52;  Wm.  R<^ers  Mfg.  Co.  v.  Rogers, 

9.  Payne  v.  Moore,  2  Bibb  (Kv.)  58  Conn.  356,  20  Atl.  467,  18  A.  S.  R. 
163,  4  Am.  Dec.  689.  278,  7  L.R.A,   779;   In  re   Clark,  1 

10.  Jones  V.  Boston  Mill  Corp.,  4  Blackford  (Ind.)  122,  12  Am.  Dee. 
Pick.  (Mass.)  507,  16  Am.  Dec.  358.     213  and  note;  Oossard  Co.  v.  Crosby, 

11.  Davis  V.  Harvard,  15  Sei^.  &  E,  132  la.  155,  109  N.  W.  483,  6  L.R.A. 
(Pa.)   165,  16  Am.  Dec.  537.  (N.S.)  1115  and  note. 

12.  Philbrick  v.  Preble,  18  Me.  255,  Notes:  6  L.R.A.  653;  6  L.BJL 
36  Am.  Dec.  718.  (N.S.)  1123;  6  Eng.  Rul.  Cas.  665. 

13.  As  to  part  performance,  see  17.  Western  Union  Tel.  Co.  ▼. 
sapra,  par.  60.  Pennsylvania   Co.,  129   Fed.   849,   64 

14.  Walden  v.  McKinnon,  157  Ala.  C.  C.  A.  285,  68  L.R.A.  968;  Taylor  v. 
291,  47  So.  874,  22  L.R.A.(N.S.)  716  Florida  East  Coast  R.  Co.,54  Fla.  635, 
and  note.  45  So.  574,  127  A.  S.  R.  155,  14  Ann. 

16.  Brown  v.  Burkenmeyer,  9  Dana  Cas.  472, 16  L.R.A.(N.S.)  307;  Stand- 
(Ky.)  159,  33  Am.  Dec.  541.  ard  Fashion  Co.  v.  Siegel  Cooper  Co., 

16.  Karrick  v.  Hannaman,  168  U.  S.  157  N.  Y.  60,  51  N.  E.  408,  68  A.  S.  R. 
328,  18  S.  Ct.  135,  42  U.  S.  (L.  ed.)   749.  43  L.R.A.  854. 
484;    Roqnemore    ▼.    Mitchell    Bros.,       18.  Iron  Age  Pob.  Co.  ▼.  Western 
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contracts  are  continuous  in  their  nature  and  run  through  a  number 
of  years  or  an  indefinite  period  of  time.**  This  rule  ia  based  on  the 
futility  of  the  attempt  by  a  court  to  command  one  person  to  render 
personal  services  to  another,**  or  to  direct  the  performance  of  duties 
which  it  is  impossible  for  the  court  to  superintend.*  It  has  been  said 
that  any  system  or  plan  by  which  the  court  could  order  or  direct  the 
physical  coercion  of  the  laborer  would  be  wholly  out  of  harmony  with 
the  spirit  of  our  in$titutions,  and  his  imprisonment  for  nonperform- 
ance would  take  away  his  power  to  make  specific  performance.*  The 
exceptional  case  of  apprentices  depends  on  parental  authority,  and 
that  of  soldiers  and  sailors,  on  natignal  policy.'  The  courts  have  fre- 
quently been  called  upon  to  apply  to  particular  cases  the  general 
principle  that  chancery  will  not  decree  the  specific  performance  of 
contracts  involving  personal  services.  For  example  it  has  been  held 
that  the  services  to  be  rendered  by  one  member  of  a  partnership  to 
the  firm  involving  the  exercise  of  personal  skill  and  judgment  are 
such  that  no  decree  of  specific  performance  should  issue.*  So  it  has 
been  declared  that  a  contract  cannot  be  specifically  enforced  where 
it  involves  skill  and  the  exercise  of  a  cultivated  judgment  in  quarry- 
ing marble  in  blocks  of  suitable  sizes  and  shapes,'  or  in  opening  and 
developing  mining  property.*  Where  a  contract  covers  an  unexpired 
term  of  several  years,  and  imposes  on  the  complainant  the  rendition 
of  continuous  mechanical  services,  demanding  the  highest  degree  of 
skill  and  necessitating  the  expenditure  of  considerable  sums  of  money, 
and  imposing  on  the  defendant  the  duty  of  maintaining  costly  ma- 
chinery, keeping  it  in  repair,  and  the  daily  use  of  cars  moved  by 
electricity,  a  court  of  equity  cannot  enjoin  threatened  breaches  of  the 

Union  Tel.  Co.,  83  Ala.  498,  8  So.- 449,  Union  Tel.  Co.,  83  Ala.  498,  3  So.  449, 

3  A.  S.  R.  758;  South,  etc.,  Alabama  3  A.  S.  R.  758;  Standard  Fashion  Co. 

R.  Go.  V.  Highland  Ave.,  etc.,  R.  Co.,  v.  Siegel-Cooper  Co.,  157  N.  Y.  60,  51 

98  Ala.  400,  13  So.  682,  39  A.  S.  R.  N.  E.  408,  68  A.  S.  R.  749,  43  L.R.A. 

74.  854. 

Note:  68  A.  S.  R.  761.  Notes:  68  A.  S.  R.  761;  6  L.R.A. 

19.  Iron  Age  Pub.  Co.  v.  Western  (N.S.)  1125. 

Union  Tel.  Co.,  83  Ala.  498,  3  So.  449,  2.  Gossard  Co.  v.  Crosby,  132  la. 

3  A.  S.  R.  758;  Electric  Lighting  Co.  155,  109  N.  W.  483,  6  L.R.A.(N.S.) 

V.  Mobile,  etc.,  R.  Co.,  109  Ala.  190, 19  1115  and  note. 

So.  721,  55  A.  S.  R.  927;  Roquemore  v.  3.  In  re  Clark,  1  Blackf.  (Ind.)  122, 

Mitchell  Bros.,  167  Ala.  475,  52  So.  12  Am.  Dee.  213. 

423,  140  A.  8.  R.  62  and  note.  4.  Bnek  v.  Smith,  29  Mich.  166,  18 

20.  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  Am.  Rep.  84.  And  see  Karrick  v. 
58  Conn.  356,  20  Atl.  467, 18  A.  S.  R.  Hannaman,  168  U.  S.  328,  18  S.  Ct. 
278,  7  L.R.A.  779;  Buck  v.  Smith,  29  135,  42  U.  S.  (L.  ed.)  484. 

Mich.  166,  18  Am.  Rep.  84;  Asberrv  v,       5.  Rutland  Marble  Co.  v.  Ripley,  10 
Mitchell,  121  Va.  276,  93  S.  E.  638,  Wall  339,  19  U.  S.  (L.  ed.)  955. 
L.R.A.1918A  785.  6.  Stanton   v.    Singleton,   126    Cal. 

I.  Iron   Age  Pab.  Co.  v.  Western  657,  59  Pac.  146,  47  L.R.A,  334. 
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contract  or  decree  its  specific  performance.'  Although  a  contract 
requiring  one  of  the  parties  to  write  editorials  would  not  ordinarily 
be  enforceable  in  equity,  yet  where  the  contract  provides  that  the 
appointment  as  an  editorial  writer  is  to  continue  only  so  long  as  the 
newspaper  produces  certain  profits,  it  has  been  held  that  this  express 
establishment  of  a  pecuniary  test  of  Rtness  and  ability  of  an  editor 
may  make  the  entire  contract  enforceable  in  equity.* 

118.  <C<Mitracts  Involving  Services  by  Plaintiff. — ^By  reiason  of  the 
doctrine  of  mutuality,*  a  court  of  equity  will  refuse  to  decree  the 
specific  performance  of  an  executory  contract  wherever  it  creates  a 
duty  from  the  plaintiff  of  such  confidential  or  personal  nature  that 
the  court  could  not  have  enforced  it  at  the  instance  of  the  defend- 
ant.** After  the  services  have  been  rendered,  however,  the  reason 
for  the  foregoing  rule  no  longer  applies,  the  contract  having  become 
mutyal  in  both  obligation  and  remedy,  and  specific  performance  of 
a  contract  will  not  be  denied  because  the  consideration  consists  of 
personal  services,  where  all  such  services  have  been  fully  performed.'* 

119.  Enforcement  of  Negative  Covenants. — Although  equity  will 
not  ordinarily  attempt  to  enforce  contracts  which  cannot  be  carried 
out  by  the  machinery  of  a  court,  it  may  nevertheless  practically 
accomplish  the  same  end  by  enjoining  the  breach  of  a  negative 
promise ;  and  this  will  be  done  whenever  the  contract  is  one  of  which 
the  court  would  decree  specific  performance  if  by  such  decree  its 
observance  by  the  party  refusing  to  perforin  could  be  practically 
enforced.**  Usually  an  injunction  is  asked  for  where  the  contract 
contains  express  negative  stipulations  whereby  a  party  undertaking 
to  render  personal  services  to  one  person  covenants  not  to  render 
such  services  to  anyone  else  during  a  designated  period.  In  such 
cases  chancery  may  award  an  injunction,**  but  it  acts  with  caution 
even  where  the  remedy  at  law  is  inadequate.**  The  court  will  not 
as  a  rule  award  an  injunction  in  the  absence  of  an  express  or  implied 
negative  covenant  in  the  contract,**  but  in  exceptional  cases  an 

7.  Electric  Lighting  Co.  v.  MobUe,  Asberry  v.  Mitchell,  121  Va.  276,  93  S. 
etc.,  R.  Co.,  109  Ala.  190,  19  So.  721,  E.  638,  L.R.A.1918A  785. 

55  A.  8.  R.  927,  12.  Metropolitan  Exhibition  Co.  v. 

8.  Jones  v.  Williams,  139  Mo.  1,  39  Ewing,  42  Fed.  198,  7  L.R.A.  381. 

S.  W.  486,  40  S.  W.  353,  61  A.  S.  R.  13.  Karrick  v.  Hannaman,  168  TT. 
436,  37  LJIA.  682.  S.  328, 18  S.  Ct.  135,  42  U.  S.  (L.  ed.) 

9.  See  supra,  par.  33  et  seq.  484;  Gossard  Co.  y.  Crosby,  132  la. 

10.  Newman  v.  Frraich,  138  la.  482,  155,  109  N.  W.  483,  6  L.E.A.(N.S.) 
116  N.  W.  468,  128  A.  8.  R.  212,  18  1115. 

LJl.A.(N.S.)  218;  Asberry  v,  Mitch-  14.  Iron  Age  Pub.  Co.  v.  Western 
eU,  121  Va.  276,  98  S.  B.  638,  L.R.A.  Union  TeL  Co.,  83  Ala.  498,  3  So.  449, 
1918A  785.       ■  "3  A.  S.  R.  758. 

Note:  6  Eng.  Rul.  Cas.  695.  15.  Burton     v.     Marshall,    4    Gill 

11.  Brown  v.  Sebastopol,  153  Cal.   (Md.)  487,  45  Am.  Doc  17L 
704, 96  Pac.  363, 19  L.R. A..(N.6.)  178 ; 
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injunctioD  has  been  awarded  in  the  absence  of  any  negative  stipola- 
tion.**  Even  where  there  is  an  express  negative  covenant  an  injunc- 
tion will  not  be  granted  except  where  the  promised  services  are  of  a 
peculiar  or  extraordinary  character,^'  or  are  purely  intellectual  or 
personal  to  the  individual  who  is  to  perform  them.^*  If  it  appears, 
however,  that  the  services  are  of  this  exceptional  character  actual 
proof  of  the  impossibihty  of  obtaining  equivalent  service  is  not  a  pre- 
requisite to.  relief.^*  The  classic  examples  of  personal  services  of 
exceptional  and  unique  character  are  those  to  be  rendered  by  an  actor, 
singer,  or  ball  player,  and  injunctions  have  frequently  been  held 
available  in  such  cases.** 

VIII.  Agreement  as  to  Wills  and  Adoption;  Family 
Aghbements 

120.  Contracts  to  Hake  Wills  Generally. — There  can  be  no  dbubt 
but  that  a  person  may  make  a  valid  agreement  binding  himself  legally 
to  make  a  particular  disposition  of  his  property  by  last  will  and  testar 
ment.  The  law  permits  a  man  to  dispose  of  his  own  prc^erty  at  his 
pleasure,  and  he  may  make  a  valid  agreement  to  dispose  of  his  prop- 
erty by  will  to  a  particular  individual  or  for  a  particular  purpose.^ 
Usually  such  an  agreement  may  be  enforced  in  equity,*  if  it  is  not 
within  the  statute  of  frauds,*  provided  the  case  is  free  from  objection 
on  account  of  inadequacy  of  consideration,  and  there  are  no  circum- 
stances or  conditions  which  render  the  claim  inequitable.*  In  such 
cases  the  court  does  not  interfere  on  the  ground  that  it  has  the  power 
to  compel  a  person  to  execute  a  last  will  and  testament  carrying  out 
his  agreement  to  make  a  bequest  or  a  legacy,  for  this  can  be  done  only 
in  the  lifetime  of  the  testator,  and  no  breach  of  the  agreement  can 

16.  Cort  T.  Lasaard,  18  Ore.  221,  22  20.  See  Injunctions,  vol.  14,  p.  386 
Pac   1054,  17  A.  S.  R.  726,  6  L.R.A.   et  seq. 

653  and  note.  1.  For  a  fnll  discussion  of  the  valid- 

Note:  71  Am.  Dec.  750.  ity   of    agreements    as   to    wills,    see 

17.  Roquemore  v.  Mitchell  Bros..  167  Wills. 

Ala.  475,  52  So.  423,  140  A.  S.  R.  2.  Manning  v.  Pippen,  86  Ala.  357, 

52  and  note;  Leonard  v.  Plum  Bayou  5  So.  572,  11  A.  S.  R.  46;  White  v. 

Levee  Dist.,  79  Ark.  42,  94  S.  W.  922,  Winchester,  124  Md.  518,  92  Atl.  1067, 

9    Ann.    Cas.    159;    Gktssard    Co.    ▼.  Ann.    Cas.    1916D    1156    and    note; 

Crosby,  132  la.  155,  109  N.  W.  483,  6  Svanburg  v.  Fosseen,  75  Minn.  350,  78 

L.R.A.(N.S.)   1115;  Cort  v.  Lassard,  N.  W.  4,  74  A.  S.  R.  490,  43  L.R.A. 

18  Ore.  221,  22  Pac.  1054, 17  A.  S.  R.  427;  Johnson  v.  Hnbbell,  10  N.  J.  Bq. 

726,  6  L.R.A.  653  and  note.  332,  66  Am.  Dec.  773. 

18.  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  S.  Svanburg  v.  Fosseen,  75  Minn. 
68  Conn.  356,  20  Atl.  467,  18  A.  S.  B.  350,  78  N.  W.  4,  74  A.  S.  R.  490,  43 
278,  7  L.R.A.  779;  Cort  v.  Laasard,  18  L.R.A.  427.  And  see  Statutk  or 
Ore.  221,  22  Pac.  1054,  17  A.  S.  R.  Frauds,  post. 

726,  6  L.R.A.  653  and  note.  4.  Anderson  v.  Anderson,  76  Kan. 

19.  Note:  140  A.  S.  R.  63.  117,  88  Pao.  743,  9  L.R.A.(N.S.)  229. 
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be  assumed  so  long  as  he  lives.  The  theory  on  which  the  court  pro- 
ceeds is  to  construe  such  an  agreement  as  binding  the  property  of  the 
testator  or  intestate  so  far  as  to  fasten  a  trust  on  it  in  favor  of  the 
promisee.' 

121.  Oral  Contracts  as  to  Wills. — ^An  oral  agreement  to  devise 
property  is  like  any  other  agreement  for  the  conveyance  of  lands  as 
far  as  tne  statute  of  frauds  is  concerned.  If  it  is  an  oral  promise  it 
is  within  the  operation  of  the  statute  of  frauds,  and  hence  is  not  of 
itself  an  enforceable  contract,*  and  in  ordinary  cases  cannot  be  estab- 
lished by  parol  evidence  alone.'  But  an  agreement  to  leave  property 
to  compensate  for  sen'ices  is  not  within  the  statute  of  frauds  ii  the 
contract  is  fully  established  by  written  correspondence,  even  though 
the  letters  are  lost  and  ih&ir  contents  proved  by  oral  testimony.^ 
Furthermore,  if  the  contract  is  an  oral  one  to  devise  land  and  is 
reasonably  certain,  equity  may  decree  a  specific  performance  if  there 
has  been  such  a  part  performance  as  will  take  a  parol  agreement  to 
convey  land  out  of  the  statute  of  frauds.*  If  two  persons  enter  into 
an  oral  agreement  to  make  mutual  wills,  and  one  of  them,  in  execu- 
tion thereof,  bequeaths  property  to  the  other,  who  subsequently  dies 
without  making  a  will,  this  is  such  part  performance  of  the  agree- 
ment as  takes  the  case  out  of  the  operation  of  the  statute  of  frauds.** 
Such  part  performance  is  also  manifested  when  the  person  to  whom 
the  promise  was  made  has  altered  his  condition  in  reliance  thereon 
so  that  a  refusal  to  complete  the  agreement  would  constitute  a  fraud 
on  him.**  As  in  other  cases  the  taking  of  possession  may  be  a  suffi- 
cient compliance  with  the  statute  of  frauds,**  and  the  failure  to  take 
possession  has  been  adverted  to  as  a  factor  in  denying  specific  perform- 
ance.** When  by  reason  of  the  statute  of  frauds  a  parol  agreement 
to  make  testamentary  provision  in  favor  of  one  rendering  personal 
services  cannot  be  enforced,  an  action  may  lie  against  the  personal 
representative  of  the  decedent,  on  a  quantum  meruit,  to  recover  the 
value  of  the  services  performed,  as  that  amount  and  not  the  value  of 
the  property  agreed  to  be  conveyed  is  the  measure  of  damages.** 

122.  Rendition  of  Services  or  Furnishing  Support  as  Part  Per- 
formance.— Although  the  courts  are  not  in  harmony  on  the  proposition 
as  to  whether  or  not  the  performance  of  services,  or  furnishing  of 

6.  See  infra,  par.  125.  682,   129  Pac.   986,  44  L.R.A.(N.S.) 

6.  See   Statute   of   Frauds,   post.  756  and  note. 

7.  Brown  v.  Golightly,  106  S.  C.  12.  Smith  v.  Tuit,  127  Pa.  St.  341, 
519,  91  S.  E.  869,  Ann.  Caa.  1918A  17  Atl.  995,  14  A.  S.  R.  851.  And 
1185.  see  supra,  par.  63. 

8.  Note:  44  L.R.A.(N.S.)  748.  13.  GrindHng  v.  Reyhl,  149  Mich. 

9.  See  supra,  par.  60  et  seq.  641,  113  N.  W.  290,  15  LJl.A.(N.S.) 

10.  Tumipseed  v.  Sirrine,  57  S.  C.  466  and  note. 

559,  35  S.  E.  757,  76  A.  S.  R.  580.  14.  Grant  v.  Grant,  63  Conn.  530, 

11.  Baumann  t.  Kosian,  164   Cat.  29  Atl.  15,  38  A.  S.  R.  370. 
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support,  under  a  contract  to  devise  realty  in  cousideratiou  thereof,  is 
sufiicient  part  performance  to  satisfy  the  statute  of  frauds  -.There  no 
possession  of  real  estate  is  taken  under  such  contract,^'  the  weight  of 
authority  holds  that,  if  the  support  to  be  furnished,  or  servioes  to  be 
rendered,  are  of  such  a  character  as  to  be  capable  of  an  approximate- 
ly accurate  estimate,  and  their  value  liquidated  in  money,  so  that  the 
promisee  may  be  made  substantially  whole,  specific  performance  will 
not  be  decreed."  But  this  limitation  of  the  rule  has  no  application 
where  the  consideration  for  the  contract  is  that  the  promisee  shall 
assume  a  peculiar  and  domestic  relation  to  the  promisor,  and  render 
to  him  services  of  such  a  peculiar  character  that  it  is  practically 
impossible  to  estimate  their  value  by  any  pecuniary  standard.*' 
The  removal  of  a  person's  residence  and  his  taking  up  his  abode 
with  the  person  promising  the  testamentary  bienefits  is  considered 
evidence  of  the  peculiar  nature  of  the  services  rendered,**  while  the 
fact  that  no  such  change  in  the  manner  of  life  was  made  points  to 
the  conclusion  that  no  exceptional  services  were  actually  rendered.** 
Even  where  the  beneficiary  makes  the  necessary  change  in  his 
mode  of  living,  it  has  been  held  that  it  is  still  necessary  that  the  serv- 
ices should  be  continuously  rendered  during  the  period  called  for  by 
the  agreement.  If  the  residence  is  abandoned  without  cause  and  the 
services  cease  to  be  rendered,  the  promisee  will  thereby  forfeit  his 
rights  under  the  agreement  and  cannot  thereafter  sue  in  equity  for 
its  performance.*"  There  are,  however,  decisions  to  the  effect  that 
an  interruption  for  a  number  of  years  in  the  continuity  of  perform- 
ances of  the  services  rendered  in  consideration  of  the  promise  to  make 
a  will  in  behalf  of  the  person  rendering  them  does  not  prevent  the 
specific  performance  of  such  agreement  where  at  the  time  of  death 
the  services  were  being  rendered.*  The  agreement  may  be  enforced 
even  where  the  person  who  was  to  render  the  services  has  failed  to 
yield  complete  obedience  and  companionship  such  as  the  contract 

15.  Note:  15  L.R.A.(N.S.)  466.         Pac.  742,  09  A.  S.  R.  653. 

16.  Stellmacher  v.  Bruder,  89  Minn.       Notes:  15  L.R.A.(N.S.)  466;  Ann. 
507,  95  N.  W.  324,  99  A.  S.  R.  609.   Gas.  1914A  407. 

Notes:  15  L.R.A.(N.S.)  466;  Ann.  18.  Crawford   v.    Wilson,   139    Ga. 

Cas.  1914A  407.  654,  78  S.  E.  30,  44  L.R.A.(N.S.)  773; 

As  to  the  general  principle  that  spe-  Smith  v.  Cameron,  92  Kan.  652,  141 

cific  performance  will  be  refused  when  Pac.  596,  52  L.R.A.(N.S.)   1057. 

the  damages  at  law  are  adequate,  see  19.  Cooper  v.  Colson,  66  N.  J.  Eq. 

supra,  par.  28.  328,  58  Atl.  337,  105  A.  S.  R.  660, 

17.  Owens  v.  McNally,  113  Cal.  444,  1  Ann.  Cas.  997. 

45  Pac.  710,  33  L.R.A.  369;  Flood  v.  20.  Bennett  v.  Burkhalter,  257  111. 

Templeton,  152  Cal.  148,  92  Pac.  78,  572,  101  Atl.  189,  44  L.R.A. (N.S.) 

13  L.R.A.(N.S.)   579;   Stellmacher  v.  733  and  note. 

Bruder,  89  Minn.  507,  95  N.  W.  324,  1.  Smith  v.  Cameron,  92  Kan.  652, 

^9  A.  8.  R.  609;  Laird  v.  VUa,  93  141  Pac.  596,  52  L.R.A. (N.S.)  1057; 

Minn.  45, 100  N.  W.  656, 106  A.  S.  R.  Bums  v.  Smith,  21  Mont.  251,  53  Pae 

420;  Bums  v.  Smith,  21  Mont.  26l,  53  742,  69  A.  S.  R.  653. 
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demanded,  provided  it  does  not  appear  that  the  deceased  intended  to 
rescind  the  contract  on  account  of  such  conduct.*  The  duration  of 
the  period  during  which  the  services  are  rendered  does  not  appear  to 
be  a  matter  of  great  importance.'  While  most  contracts  of  this  type 
are  for  the  balance  of  the  lifetime  of  the  promisor,  it  is  not  materM 
that  the  period  of  expectancy  is  shortened  noticeably  by  bis  early 
death.* 

123.  Effect  of  Relationship  of  Parties. — ^The  validity  and  effect 
of  an  agreement  to  make  testamentary  provision  for  another  depends 
in  part  on  the  relationship  between  the  parties,  and  such  an  agree- 
ment has  been  adjudged  unenforceable  in  equity  where  it.  would 
operate  unjustly  to  the  prejudice  of  the  rights  of  the  wife  of  the 
promisor.*  Generally  speaking,  agreements  of  this  character  between 
husband  and  wife  are  enforceable.*  Thus  a  parol  agreement  between 
husband  and  wife  that  in  ccmsideration  of  his  leaving  his  property 
to  her,  she  should  leave  at  her  death  the  remainder  to  his  heirs  may 
be  enforced  in  equity  upon  her  decease.'  Even  where  such  a  parol 
agreement  between  husband  and  n^e  is  void  under  the  statute  of 
frauds  equity  may  nevertheless  enforce  it  by  declaring  a  trust  where 
the  circumstances  justify  such  a  decree.*  Where  the  mtiking  of  a 
parol  agreement  between  husband  and  wife  that  upon  the  predecease 
of  either  the  survivor  shall  thereupon  become  the  owner  of  aU  of  the 
estate  is  accompanied  by  the  execution  of  reciprocal  wiUs,  in  each  of 
which  the  other  spouse  is  made  sole  devisee  and  legatee,  it  seems 
that  the  oral  agreement  and  the  execution  of  the  wills  constitute  a 
single  transaction,  and  that  such  contract  may  be  specifically  enforced, 
and  that  the  agreement  cannot  be  said  to  rest  entirely  in  parol.' 
Where  a  woman  about  to  marry  agreed  in  writing,  with  her  intended 
husband,  to  renounce  all  claims  on  his  estate,  on  his  agreeing  to 
make  adequate  provision  for  her,  and  he  then  made  a  certain  provi- 
sion for  her  in  his  will,  it  has  been  held  within. the  province  of  a 
court  of  equity  to  determine  as  to  the  adequacy  of  the  provision  and 
to  enlarge  it  if  inadequate.'"  Agreements  to  make  testamentary  pro- 
vision for  children  who  are  adopted  and  promised  a  share  in  the  fos- 

2.  Burns  v.   Smith,  21  Mont.   251,       6.  Carmichael    v.     Carmiehael,    72 
63  Pac.  742,  69  A.  S.  R.  653.  Mich.  76,  40  N.  W.  173,  16  A.  S.  R. 

3.  Berg  v.  Moreau,  199  Mo.  416,  97  528,  1  L.R.A.  596. 

S.  W.  901,  9  L.R.A.{N.S.)   157  and  7.  Gilpatrick  v.  Glidden,  81  Me.  137, 

note.  16  Atl.  464,  10  A.  S.  R.  245,  2  L.R.A. 

Note:  9  L.R.A. (N.S.)  157.  662  and  note. 

4.  Berg  v.  Moreau,  199  Mo.  416,  97  8.  Manning  v.  Pippen,  86  Ala.  357, 
S.   W.  901,  9  L.R.A.(N.S.)   157  and  5  So.  572,  11  A.  S.  R.  46. 

note.  9.  Brown  v.  Webster,  90  Neb.  591, 

5.  Owens  v.  MeNally,  113  Cal.  444,  134  N.  W.  185,  37  L.R.A. (N.S.)  1196 
45  Pac.  710,  33  L.R.A.  369;  Woods  and  note. 

V.  Evans,  113  111.  186,  55  Am.  Rep.  10.  Rivers  v.  Rivers,  3  Desaus.  (S. 
409.  C.)  190,  4  Am.  Dec.  609. 
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ter  parent's  estate  are  usually  upheld  and  enforced  in  equity/'  and 
the  same  is  true  of  an  agreement  to  make  a  will  and  devise  property 
in  consideration  of  services  as  between  father  and  son.'*  Equity  has 
likewise  enforced  a  contract  of  this  type  made.by  brother  and  sister." 
On  the  other  hand  it  has  been  held  that  a  promise  to  will  property 
to  a  member  of  the  family  of  the  promisor  in  consideration  of-  serv- 
ices, rendered  without  any  -understanding  that  compensation  shall 
be  made  for  them,  cannot  be  specifically  enforced  against  the  estate 
of  the  promisor.'* 

124.  Certainty  of  Terms  of  Agreement. — It  is  well  settled  that  to 
warrant  the  court  in  decreeing  the  specific  performance  of  a  contract 
to  devise  or  bequeath  property  to  the  complainant,  the  contract  must 
be  definite  and  certain."  But  such  an  agreement  need  not  expressly 
stipulate  that  the  promisor  should  make  a  will,  and  it  has  been  held 
sufficient  if  it  merely  contains  a  promise  to  leave  property  to  the  des- 
ignated beneficiary,"  or  at  least  to  leave  to  him  a  definite  portion  of 
the  estate."  And  an  agreement  between  brothers  and  sistera  to  leave 
their  property  to  the  survivor  and  after  the  latter's  death  to  a  desig- 
nated third  person  has  been  enforced.'*  In  order  to  determine 
whether  there  has  been  a  proper  compliance  with  the  standards  es- 
tablished as  to  definiteness,  whenever  the  aid  of  a  court  of  equity  is 
^invoked  to  enforce  an  oral  contract  to  make  testamentary  provision 
for  another  it  becomes  the  duty  of  the  court  to  scrutinize  such  con- 
tract with  particular  care."  The  evidence  to  sustain  such  an  agree- 
ment must  in  all  particulars  be  clear,  positive,  and  convincing,**  and 
the  performance  relied  on  as  the  basis  of  the  desired  relief  must  like- 
wise be  proved  by  clear  and  sufficient  evidence.'  When  for  any  rear 
son  the  enforcement  of  an  agreement  to  make  testamentary  provision 

11.  As  to  agreements  of  adoption,  L.R.A.  352. 

see  infra,  par.  126.  18.  Murphy  v.  Whitney,  140  N.  Y. 

12.  Clancy  v.  Flusky,  187  lU.  605,  541,  35  N.  E.  930,  24  L.R.A.  123. 

58  N.  E.  594,  52  L.R.A.  277;  Teske       19.  Owens  v.  McNally,  113  Cal.  444, 

V.  Dittbemer,  65  Neb.  167,  91  N.  W.  45  Pae.  710,  33  L.R.A.  369;  Baumann 

181,  101  A.  S.  R.  614.  V.  Knsian,  164  Cal.  582,  129  Pae.  986, 

13.  Smith  V.  Cameron,  92  Kan.  652,  44  L.R.A.(N.S.)  756  and  note;  Cooper 
141  Pae.  596,  52  L.R.A.(N.S.)   1057.  v.  Colson,  66  N.  J.  Eq.  328,  58  Atl. 

14.  Harper  v.  Davis,  115  Md.  349,  337,  105  A.  S.  R.  660,  1  Ann.  Cas. 
80  Atl.  1012,  Ann.  Cas.  1913A  861,  997. 

35  L.R.A.(N.S.)  1026.  20.  Woods  v.  Evans,  113  III.  186, 

16.  Wall's  Appeal,  111  Pa.  St.  460,  55  Am.  Rep.  409;  Laird  v.  Vila,  93 

5  Atl.  220,  56  Am.  Rep.  288.  Minn.  45,  100  N.  W.  656, 106  A.  S.  R. 

Note:  Ann.  Cas.  1914A  404.  420. 

And  see  supra,  par.  17.  Note:  Ann.  Cas.  1914A  408. 

16.  Best  V.  Gralapp,  69  Neb.  811,  1.  Russell  v.  Sharp,  192  Mo.  270, 
96  N.  W.  641,  99  N.  W.  837,  5  Ann.  91  S.  W.  134,  111  A.  S.  R.  496.  As 
Cas.  491  and  note.  to  the  general  rules  of  evidence  in  pro- 

17.  Jaffee  v.  Jacobson,  48  Fed.  21,  ceedings  for  specific  performance,  see 
4  U.  S.  App.  4,  1  C.  C.  A.  11,  14  infra,  par.  157  et  seq. 
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for  another  would  be  unfair,  inequitable,  or  unjust,  specific  perform- 
ance should  be  denied.'  Hence  the  court  must  be  satisfied  as  to  the 
fairness  and  justice  of  the  transaction.'  The  weakness  of  the  case 
of  one  who  seeks  to  establish  an  agreement  to  make  a  will  in  consider- 
ation of  services  to  be  rendered  may  be  indicated  by  the  failure  of  the 
beneficiary's  adult  children  to  have  had  any  knowledge  of  the  con- 
tract during  many  years  when  they  were  in  intimate  contact  with 
both  parties  to  the  alleged  agreement.* 

125.  Enforcement  after  Death  of  Promisor. — ^It  is  settled  by  a  line 
of  authorities  which  ai-e  practically  uniform  that  while  a  court  of 
chancery  is  without  power  to  compel  the  execution  of  a  will,  and 
therefore  the  specific  execution  of  an  agreement  to  make  a  will  can- 
not be  enforced,  yet  if  the  contract  is  suiFiciently  proved  and  the 
usual  conditions  relating  to  specific  performance  have  been  complied 
with,  then  equity  will  specifically  enforce  it  after  the  promisor's 
death  by  seizing  the  property  which  is  the  subject  matter  of  the  agree- 
ment, and  fastening  a  trust  on  it  in  favor  of  the  person  to  whom  the 
decedent  agreed  to  give  it  by  his  will.*  There  is  no  doubt  therefore 
but  that  such  an  agreement  is  capable  of  enforcement  after  the  prom- 
isor's death  •  as  against  his  estate  '  and  his  personal  representatives.® 
Such  agreements  may  also  be  enforced  as  against  the  heirs  of  the 
decedent,'  especially  when  they  inherit  only  by  reason  of  a  remote 
relationship,^"  and  as  against  his  devisees,**  and,  in  general,  against 
all  those  who  acquire  the  property  without  consideration.**  It  is 
always  a  factor  to  be  considered  that  the  opposing  claimants  are 

2.  Winne  v.  Winne,  166  N.  Y.  263,  7.  Crawford  v.  Wilson,  139  Ga.  654, 
59  N.  E.  832,  82  A.  S.  R.  647.  78   S.   E.   30,  44  L.R.A.(N.S.)    773; 

3.  Stellmacker  v.  Bruder,  89  Mimi.  Laird  v.  Vila,  93  Minn.  45,  100  N.  W. 
507,  95  N.  W.  324,  99  A.  S.  R.  609.  656,    106    A.    S.    R.    420;    Green    v. 

Note:  44  L.R.A.(N.S.)  765.  Broyles,  3  Humph.    (Tenn.)    167,  39 

And  see  supra,  par.  20.  Am.  Dee.  156;  Burdine  v.  Burdine,  98 

4.  Russell  V.   Sharp,  192  Mo.  270,  Va.  515,  36  S.  E.  992,  81  A.  S.  R. 
91  S.  W.  134,  111  A.  S.  R.  496.  741. 

6.  Bolman  v.  Overall,  80  Ala.  451,  8.  Brown  v,  Sutton,  129  U.  8.  238, 

2  So.  624,  60  Am.  Rep.  107  and  note;  9  S.  Ct.  273,  32  U.  S.  (L.  ed.)  664; 

Dicken  v.  McKinley,  163  111.  318,  45  Lothrop  v.  Marble,  12  S.  D.  511,  81  N. 

N.  E.  134,  54  A.  S.  R.  471;  Teske  W.  885,  76  A.  S.  R.  626;  Burdine  v. 

V.  Dittbemer,  65  Neb.  167,  91  N,  W.  Burdine,  98  Va.  515,  36  S.  E.  992, 

181, 101  A.  S.  R.  614;  Best  v.  Gralapp,  81  A.  S.  R.  741. 

69  Neb.  811,  96  N.  W.  641,  99  N.  W.  9.  Tumipseed  v.   Sirrine,  57  S.  C. 

837,  5  Ann.  Cas.  491  and  note;  Bur-  559,  35  S.  E.  757,  76  A.  S.  R.  580. 

dine  v.  Burdine,  98  Va.  515,  36  S.  E.  10.  Bryson  v.  McShane,  48  W.  Va. 

992,  81  A.  S.  R.  741.  126,  35  S.  E.  848,  49  L.R.A.  527. 

Note:  Ann.  Caa.  1914A  399.  11.  Burdine  v.  Burdine,  98  Va.  515, 

6.  Bolman  v.  Overall,  80  Ala.  451,  36  S.  E.  992,  81  A.  S.  R.  741. 

2  So.  624,  60  Am.  Rep.  107;  Navlor  v.  12.  Johnson  v.  Hubbell,  10  N.  J.  Eq. 

Shelton,  102  Ark.  30.  143  S.  AV.  117,  332,  66  Am.  Dec.  773. 

Ann.  Cas.  1914A  394  and  note.  Note:  14  L.R.A.  862. 
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merely  collateral  heirs,"  During  the  promisor's  lifetime  an  agree- 
ment of  this  character  is  not  enforceable  where  an  essential  term  of 
the  agreement  is  that  the  services  are  to  be  rendered  during  the  entire 
balance  of  the  promisor's  lifetime.  The  consideration  is  not  fully 
performed  in  such  a  case  until  death  has  occurred.**  It  may  also 
be  observed  that  in  lieu  of  specific  performance  the  promisee  in  cases 
of  this  character  may  present  his  claim  for  compensation  as  a  creditor 
of  the  promisor's  estate.** 

126.  Agreements  to  Adopt  and  Provide  for  Children. — ^Public  policy 
does  not  prohibit  the  making  of  agreements  by  parents  for  the  sur- 
render of  their  children  to  strangers  for  nurture  and  rearing  in  con- 
sideration of  services  which  the  children  may  render,  and  such  agree- 
ments may  provide  that  the  foster  parents  shall  make  testamentary 
provision  for  such  children.**  Agreements  under  which  a  child  is 
taken  into  a  family  and  promised  testamentary  benefits  in  consider- 
ation of  services  and  affection  must,  hke  other  contracts,  meet  the 
requirements  of  the  statute  of  frauds,*'  and  a  parol  promise  by  a 
person  to  leave  all  his  property,  including  real  estate,  to  a  child  in 
consideration  of  her  becoming  a  member  of  his  family  and  taking  his 
name  is  void  under  the  statute  of  frauds.**  Performance  of  the  oral 
agreement  of  adoption  and  the  rendering  of  the  stipulated  services 
may,  however,  take  the  case  out  of  the  operation  of  the  statute,*'  and 
it  has  accordingly  been  held  that  an  agreement  by  a  man  and  his  wife 
to  adopt  a  child,  provide  and  care  well  for  it,  and  leave  it  their 
property  at  their  death,  is  enforceable  as  to  the  property  upon  their 
death  after  full  performance  by  the  child.*"  It  seems  clearly  estab- 
lished, however,  that  the  services  should  be  of  such  a  character  that 
they  must  necessarily  be  referable  to  the  agreement  of  adoption,  and 
specific  performance  has  been  denied  because  the  services  might  have 
been  attributed  to  mere  love  and  affection.*  A  failure  to  perform 
properly  the  services  called  for  by  the  agreement  obviously  will  pre- 
vent enforcement  by  the  beneficiary,*  and  this  is  true  although  the 

13.  Anderson  v.  Anderson,  75  Kan.  25  A.  S.  R.  456,  12  L.R.A.  120. 
117,  88  Pac.  743,  9  L.R.A.  (N.S.)  229.       19.  Crawford   v.    Wilson,    139    Ga. 

14.  Newman  v.  French,  138  la.  482,  654,  78  S.  E.  30,  44  L.R.A. (N.S.) 
116  N.  W.  468,  128  A.  S.  R.  212,  18  773;  Wright  v.  Wright,  99  Mich.  170, 
L.R.A.(N.S.)  218  and  note.  58  N.  W.  54,  23  L.R.A.  196;  Kofka 

16.  Grant  v.  Grant,  63  Conn.  530,  29  v.  Rosicky,  41  Neb.   328,  59  N.   W. 

Atl.  15,  38  A.  S.  R.  379.  788,  43  A.  S.  R.  685,  25  L.R.A.  207. 

16.  Anderson  v.  Anderson,  75  Kan.  For  the  general  effect  of  part  perform- 
117,  88  Pac.  743,  9  L.R.A.(N.S.)  229.  ance,  see  supra,  par.  60  et  seq. 

17.  See  generally,  Statcte  op  20.  Sharkey  v.  McDermott,  91  Mo. 
Frauds,  post.  647,  4  S.  W.  107,  60  Am.  Rep.  270. 

18.  Pond  V.  Sheean,  132  111.  312,  23  1.  Shawan  v.  Swan,  48  Ohio  St.  25, 
N.  E.  1018,  8  L.R.A.  414  and  note;  26  N.  E.  222,  29  A.  S.  R.  517. 
Wallace  v.  Long,  105  Ind.  522,  5  N.  2.  Fisher  v.  Davidson,  271  Mo.  195, 
E.  666,  55  Am.  Rep.  222;  Austin  v.  195  S.  W.  1024,  L.R.A.1917P  692. 
Davis,  128  Ind.  472,  26  N.  E.  890, 
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failure  in  performance  is  due  to  death  intervening  before  the  bene- 
liciary  had  an  opportunity  to  carry  out  his  agreement.  Thus  it  has 
been  held  that  an  agreement  by  an  uncle  to  leave  to  his  nieces  a  cer^ 
tain  portion  of  his  estate  at  his  decease,  in  consideration  of  the  relin- 
quishment of  control  over  them  by  their  father,  and  upon  the  under- 
standing that  they  should  become  members  of  his  family,  cannot  be 
specifically  enforced  where  he  dies  before  they  come  into  his  family 
or  under  his  control,  although  a  relinquishment  of  their  father's 
rights  has  been  procured  by  a  surrender  of  all  their  claims  upon  their 
deceased  mother's  estate.'  In  opposition  to  the  weight  of  authority 
it  has  been  held  that  a  parol  agreement  which  expressly  calls  for 
succession  by  will  to  both  real  and  personal  property,  and  which  is 
made  in  consideration  of  a  child  becoming  a  member  of  a  family, 
being  within  the  statute  of  frauds,  cannot  be  specifically  enforced  in 
equity  upon  the  death  of  the  promisor  without  performance  on  his 
part  and  that  the  fact  that  such  child  has  performed  its  part  of  the 
contract  does  not  constitute  such  part  performance  as  to  relieve  the 
case  from  the  operation  of  such  statute.*  According  to  the  weight  of 
authority  an  agreement  to  give  a  child  a  share  in  the  estate  of  the 
person  adopting  in"  consideration  of  the  surrender  of  the  child  by  its 
parents  may  be  enforced  in  equity,  although  the  agreement  is  not 
in  compliance  with  the  customary  or  statutory  mode  of  adoption,* 
and  a  suit  for  such  purpose  may  be  brought  by  the  child  in  his  own 
name.*  Such  contracts  may  be  enforced  after  the  death  of  the  prom- 
isor as  against  his  estate,'  especially  when  the  promisor  has  no  child 
of  his  own.'  Some  courts,  however,  hold  that  the  right  of  inheritance 
cannot  be  conferred  by  contract,  and  that  therefore  actual  legal  adop- 
tion is  the  only  method  of  making  a  child  heir  to  a  stranger.* 

127.  Family  Agreements.-.-The  policy  of  the  courts  is  to  support 
as  far  as  possible  agreements  which  have  for  their  object  the  amicable 
settlement  of  doubtful  rights  of  the  parties.    Such  agreements  when 

3.  Jaffee  v.  Jaeobeon,  48  Fed.  21,  69  A.  S.  R.  653. 

4  U.  S.  App.  4,  1  C.  C.  A.  11,  14  Notes:  8  L.R.A.(N.S.)  1130;  Ann. 

L.R.A.  352.  Cas.  1914A  403. 

4   Grant  v.  Grant,  63  Conn.  530,  29  And  see  Adoption  of  Children,  vol. 

Ath  15,  38  A.  S.  R.  379.  1,  p.  617  et  seq. 

6.  Crawford  v.  Wilson,  139  Oa.  654,  6.  Crawford  v.  Wilson,  139  Ga.  654, 

78   S.   E.   30,   44  L.R.A.(N.S.)    773;  78   S.   E.   30,  44  L.R.A.(N.S.)    773; 

Chehak  v.  Battles,  133  la.  107, 110  N.  Winne  v.  Winne,  166  N.  Y.  263,  59  N. 

W.  330,  12  Ann.  Cas.  140,  8  L.R.A.  E.  832,  82  A.  S.  R.  647. 

(N.S.)    1130;   Wright  v.  Wright,  99  7.  Crawford  v.  Wilson,  139  Ga.  654, 

Mich.  170,  58  N.  W.  54,  23  L.R.A.  78  S.  E.  30,  44  L.R.A.(N.S.)  773. 

196;  Odenbreet  v.  Uttreim,  131  Minn.  Note:  44  L.R.A.(N.S.)  763. 

58,  154  N.  W.  741,  L.R.A.1916D  421;  8.  Anderson  v.  Anderson,  75  Kan. 

Fisher  v.  Davidson,  271  Mo.  195,  195  117,  88  Pac.  743,  9  L.R.A.(N.S.)  229. 

S.  W.  1024,  L.R.A.1917P  692;  Bums  9.  Note:  44  L.R.A.(N.S.)  759. 
V.  Smith,  21  Mont.  251,  63  Pae.  742, 
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fairly  entered  into  and  falling  within  the  general  principles  of  equity 
may  be  specifically  enforced.^*  Thus  equity  has  jurisdiction  specifi- 
cally to  enforce  an  agreement  between  next  of  kin  of  a  decedent  to 
share  the  estate  in  certain  proportions,  in  compromise  of  a  threat  by 
one  of  them  to  contest  the  validity  of  the  wilL^^  So  it  has  been  held 
that  an  heir  at  law  may  maintain  an  action  for  the  specific  perform- 
ance of  a  contract  between  him  and  the  residuary  devisee  whereby  the 
latter  agreed  to  convey  to  the  former  an  interest  in  the  land  devised 
in  consideration  of  a  promise  to  refrain  from  qontesting  the  will.** 
Even  an  agreement  between  minor  children  and  their  adult  brother 
for  the  distribution  of  their  deceased  father's  estate  is  not  void  as  to 
the  minors,  but  voidable  only  at  their  election  upon  attaining  their 
majority,  and  the  agreement  may  be  specifically  enforced  by  them 
if  they  do  not  repudiate  it.**  A  family  agreement,  however,  may  be 
contrary  to  public  policy  and  for  this  reason  not  enforceable.  For 
example  where  a  son,  desiring  to  marry  against  the  wish  of  his  father, 
and  being  threatened  with  disinheritance,  entered  into  a  verbal  agree- 
ment with  his  sister  that  in  case  the  father  should  will  his  entire 
property  to  either  that  one  would  divide  with  the  other,  it  was  held 
that  such  an  agreement  was  against  public  policy  and  that  a  bill  for 
q)ecific  performance  would  not  lie." 

IX.  Agreements  Affecting  Mabried  Women 

,  128.  Enforcement  of  Antenuptial  Agreements  Generally. — ^It  has 
been  the  constant  practice  of  th*e  courts  of  this  country,  as  well  as  of 
England,  to  enforce  antenuptial  agreements  according  to  their  terms, 
whether  they  relate  to  existing  or  after  acquired  property.**  Thus  an 
antenuptial  agreement  made  for  the  purchase  of  a  home  out  of  the 
proceeds  of  lands  then  owned  by  the  husband  may  be  specifically 
enforced  even  as  against  other  property  subsequently  purchased  by 
him  out  of  the  proceeds  of  such  lands.*"  And  it  is  not  a  ground 
for  refusing  specific  performance  of  an  antenuptial  contract  that  it 
contains  covenants  on  the  part  of  one  of  its  parties  to  leave  prop- 
erty by  will  to  one  of  the  parties  to  the  marriage.*'    In  all  such  cases 

10.  Chandler  v.  Pomeroy,  143  U.  S.  300  and  note,  13  L.R.A.(N.S.)  484. 
318,  12  S.  Ct.  410,  36  U.  S.  (L.  ed.)  13.  Smith  v.  Smith,  36  Ga.  184,  91 
169;  Leach  v.  Fobes,  11  Gray,  (Mass.)    Am.  Deo.  761. 

506,  71  Am.  Dec.  732;  Weed  v.  Terry,  14.  Mereier  v.  Mercier,  50  Ga.  546, 

2  Doug.    (Mich.)    344,  45  Am.   Dec.  15  Am.  Rep.  694. 

257;  Triggv.  Read,  5Hmnph.  (Tenn.)  15.  Note:  1  L.R.A.  518.     And  see 

529,  42  Am.  Dec.  447.  Husband  and  Wipe,  vol.  13,  p.  1042 

11.  Blount   V.   Wheeler,   199   Mass.  et  seq. 

330,  85  N.  E.  477,  7  L.R.A.  (N.S.)  16.  Nickerson  v.  Nickerson,  127  U. 
1036.  S.  668,  8  S.  Ct.  1355,  32  U.  S.   (L. 

12.  Groohowski   v.    Grochowski,   77  ed.)  314. 

Neb.  506, 109  N.  W.  742, 15  Ann.  Cas.       17.  Phalen  v.  United  States  Trust 
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a  court  of  chancery  will  determine  whether  the  party  seeking  to 
enforce  the  trust  is  within  the  equity  of  the  original  contract.*' 
Agreements  of  this  character  may  be  sped^cally  enforced  after  the 
death  of  the  party  undertaking  to  make  provision  for  the  other  par- 
ties.** For  example,  a  promise,  in  a  letter  written  by  one  proposing 
marriage  to  his  intended  wife,  stating  that  he  pledges  to  support  her 
so  long  as  she  lives,  acted  upon  by  her  giving  up  a  comfortable  home 
and  entering  into  the  marriage,  which  proves  to  be  one  of  hardship, 
will,  after  his  death,  be  specifically  enforced  in  equity  by  allowing 
her  a  pn^r  sum  for  her  support  out  of  his  estate.*"  Such  agree- 
ments may  also  be  specitically  enforced  as  against  grantees  of  land 
forming  the  subject  matter  of  the  antenuptial  agreement  who  have 
notice  of  such  agreement.*  Not  only  may  marriage  settlements  be 
enforced  at  the  instance  of  the  husband  or  wife  as  the  case  may  be,* 
but  if,  from  the  circumstances  under  which  the  marriage  articles 
were  entered  into  by  the  parties,  or  as  collected  from  the  face  of  the 
instrument  itself,  it  appears  to  have  been  intended  that  collateral 
relatives,  in  a  given  event,  should  take  the  estate,  and  a  proper  Umi- 
tation  to  that  effect  is  contained  in  the  agreement,  a  court  of  equity 
will  enforce  it  for  their  benefit.*  Most  contracts  in  the  nature  of 
marriage  settlements  are  made  by  the  parties  to  the  marriage.  Yet 
a  contract  made  by  a  third  person  to  provide  for  one  of  those  joining 
in  mturriage  is  equally  enforceable  in  equity  when  properly  executed 
and  proven.*  Accordingly  a  husband  may  maintain  a  suit  in  equity 
to  compel  complete  specific  performance  -of  an  antenuptial  contract 
whereby  his  father  agreed  to  make  a  testamentary  provision  for  him.* 
129.  Oral  Antenuptial  Agreements. — Antenuptial  agreements  to 
convey  land  are  included  among  those  which  by  the  statute  of  frauds 
must  be  in  writing,'  but  where  a  woman  has  been  induced  to  enter 
into  a  contract  of  marriage  by  an  oral  promise  on  the  part  of  the  man 
to  convey  lands  to  her,  which  promise  he  fails  to  perform,  the  result 
is  such  a  fraud  upon  her  as  will  take  the  promise  to  convey  out  of 

Co.,  186  N.  Y.  178,  78  N.  B.  943,  9       3.  Neves  v.  Scott,  9  How.  196,  13 
Ann.  Cas.  595,  7  L.R.A.(N.S.)   734.  U.  S.  (L.  ed.)  102. 
Note:  12  L.R.A.(N.S.)  232.  4.  Notes:    7    L.R.A.(N.S.)    734;    9 

18.  Soilings  V.  Richmond,  5  Allen  Ann.  Cas.  604. 

(Mass.)  187,  81  Am.  Dec.  742.  6.  Phalen    v.   United    States    Trust 

19.  Decouche  v.  SavetLer,  3  Johns.  Co.,  186  N.  Y.  178,  78  N.  E.  943,  9 
Ch.  (N.  Y.)  190,  8  Am.  Dec.  478.  Ann.   Cas.  595,  7  L.R.A.(N.S.)    734. 

20.  Offutt  V.  Offutt,  106  Md.  236,  6.  Moore  v.  Allen,  26  Colo.  197,  57 
67  Atl.  138,  124  A.  S.  R.  491,  12  Pac.  698,  77  A.  S.  R.  255;  Deshon  v. 
L.R.A.(N.S.)  232  and  note.  Wood,  148  Mass.  132,  19  N.  E.  1,  1 

1;  Stratton  v.  Stratton,  58  N.  H.  L.R.A.  518  and  note;  Reade  v.  Liv- 
473,  42  Am.  Rep.  604.  ingston,  3  Johns.  Ch.  (N.  Y.)  481,  8 

2.  Neves  v.  Scott,  9  How.  196,  13   Am.  Dec.  520.     See  also  Statdtk  or 
U.  S.  (L.  ed.)  102;  Stratton  v.  Strat-   Fbauds,  post,  par.  21. 
ton,  58  N.  H.  473,  42  Am.  Rep.  604. 
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the  statute  of  frauds,  and,  as  between  them,  equity  will  enforce  the 
contract.' 

130.  Enforcement  of  Contracts  of  Married  Women. — ^While  the 
common  law  rule  as  to  the  incapacity  of  a  married  woman  to  convey 
her  real  property  or  bar  herself  or  her  heirs  of  any  estate  of  which 
she  was  seized  in  her  own  right  or  of  her  dower  in  her  husband's 
lands  by  joining  with  him  in  any  deed  or  conveyance  was  changed 
at  an  early  date  both  in  this  country  and  in  England,  it  ia  generally 
held  that  the  capacity  conferred  by  statute  on  a  married  woman  to 
convey  her  land  in  conjunction  with  her  husband  does  not  render 
her  capable  of  making  a  binding  executory  contract  to  convey,  and 
that  a  court  of  equity  will  not  compel  specific  performance  of  such  a 
contract.  On  the  other  hand,  it  has  been  held  that  a  married  woman's 
executory  contract  to  convey  her  lands  executed  with  all  the  formali- 
ties required  by  statute  for  a  conveyance  is  binding  on  her  and  will 
be  specifically  enforced  in  equity.*  Specific  performance  by  mar- 
ried women  of  their  contracts  to  alienate  their  rights  in  land  will  not, 
however,  be  enforced  where  such  contracts  have  not  been  executed 
in  the  particular  manner  required  by  law.*  Where  a  wife  pleads  her 
disability  in  defense  of  a  suit  to  compel  her  specific  performance  of 
a  contract  to  purchase  real  property  which  has  been  conveyed  to  her 
pursuant  to  such  purchase,  she  may  be  compelled  to  reconvey  the 
property,  but,  as  a  condition  to  relief,  she  will  be  allowed  for  taxes 
paid  by  her  and  for  moneys  paid  in  part  performance  of  the  con- 
tract." 

131.  Actions  against  Husband  on  Contracts  Involving  Wife's  Prop- 
erty or  Interests  Generally. — Chancery  will  not  require  of  a  husband 
the  specific  performance  of  his  contracts  involving  his  wife's  prop- 
erty," or  in  regard  to  lands  in  which  she  has  a  homestead  interest  •* 
or  inchoate  rights  of  dower.^'  If  the  wife's  refusal  to  join  in  the  con- 
veyance is  not  due  to  her  husband's  instigation,**  she  will  not  be 

7.  Moore  v.  Allen,  26  Colo.  197,  57       Note:  89  Am.  Dec.  578. 

Pac.  698,  77  A.  S.  R.  255.    And  Bee  And  see  Homestead,  vol.  13,  p.  639 

Husband  and  Wipe,  vol.  13,  pp.  1027,  et  seq. 

1028.  13.  Barbour  v.  Hiek^,  2  App.  Cas. 

8.  See  Husband  and  Wife,  vol.  13,  (D.  C.)  207,  24  L.R.A.  763  and  note; 
pp.  1307-1318.  Love  v.  Camp,  41  N.  C.  209,  51  Am. 

9.  Cox  V.  Holcomb,  87  Ala.  598,  6  Dec.  419;  McCreery  v.  Davis,  44  S.  C. 
So.  309,  13  A.  S.  R.  79;  Callahan  v.  195,  22  S.  B.  178,  51  A.  S.  R.  794,  28 
Patterson,  4  Tex.  61,  61  Am.  Dec.  712.  L.R.A.  655. 

10.  Atkins  v.  Atkins,  195  Mass.  124,  Notes:  89  Am.  Dec.  578;  14  Ann. 
80  N.  E.  806,  122  A.  S.  R.  221,  11   Cas.  671. 

L.R.A.(N.S.)  273.  And  see  Dowek,  vol.  9,  p.  584  et 

11.  Clark  V.  Seirer,  7  Watts  (Pa.)   seq. 

107.  32  Am.  Dec.  745.  14.  Aiple-Hemmelmann  Real  Estate 

12.  Cox  v.  Holeomb,  87  Ala.  589,  6  Co.  v.  Spelbrink,  211  Mo.  671,  111  S. 
So.  309,  13  A.  S.  R.  79.  W.  480, 14  Ann.  Cas.  652. 
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directed  to  join  him  in  a  conveyance  under  his  contract  to  sell  real 
estate."  This  is  especially  true  if  the  wife  on  hearing  of  the  contract 
signed  by  her  husband  promptly  notifies  the  vendee  of  her  refusal 
to  be  bound  by  it.**  In  some  of  the  early  English  cases  the  husband 
was  imprisoned  until  the  wife  agreed  to  join  in  the  conveyance,*' 
but  in  modern  times  if  the  wife  declines  to  execute  the  proper  deed 
releasing  her  dower  interest,  chancery  will  not  compel  her  husband  to 
procure  her  consent  and  signature  to  such  deed,*'  even  where  he  has 
particularly  agreed  to  procure  his  wife  to  join  hira  in  a  deed,  and  to 
release  her  right  of  dower.**  It  is  not  deemed  equitable  to  confront 
a  married  woman  with  the  alternative  of  either  executing  and  ac- 
knowledging the  deed,  or  of  allowing  her  husband  to  be  committed 
to  prison  for  contempt  of  court  because  of  the  noncompliance  with 
the  decree  for  specific  performance.**  Before  the  court  will  refuse 
to  enforce  performance  of  the  contract  the  unwillingness  of  the  wife 
must  be  pleaded  and  proved  as  a  defense.*  Where  the  husband  holds 
the  land  as  trustee  for  his  wife,  so  that  her  signature  is  not  actually 
necessary  to  a  conveyance,  specific  performance  may,  it  seems,  be 
directed.*  If  the  outstanding  homestead  right  of  the  wife  is  lost  by 
abandonment  a  contract  executed  by  husband  and  wife  to  convey 
their  homestead  can  be  enforced  against  the  husband  by  a  bill  for 
specific  performance.'  The  whole  doctrine  that  specific  performance 
will  be  declined  as  to  contracts  for  the  sale  of  lands  where  the  wife 
declines  to  execute  a  proper  conveyance  of  her  interests  in  such  lands 
is  subject  to  the  qualification  that  equity  will  enforce  such  contracts 
where  the  purchaser  is  willing  to  accept  a  deed  without  the  wife's 
making  any  release  of  her  interests.* 

132.  Abatement  on  Wife's  Refusing  to  Complete  Contract;  Gen- 
eral Rule. — There  is  a  conflict  in  authority  as  to  whether  there  should 
be  an  abatement  from  the  purchase  price  where  the  vendor's  wife 
refuses  to  join  in  a  conveyance.'    According  to  the  most  approved 

16.  Holgate  v.  Eaton,  116  U.  S.  33,  19.  Weed  v.  Terry,  2  Doug.  (Mich.) 

6  S.  Ct.  224,  29  U.  S.  (L.  ed.)  538;  344,  45  Am.  Dec.  257. 

Haden  v.  Falls,  115  Va.  779,  8  S.  E.  20.  Barbour  v.  Hickey,  2  App.  Cas. 

576,  Ann.  Cas.  1915C  1034  and  note.  (D.  C.)  207,  24  L.R.A.  763.    And  see 

16.  Graybin  v.  Bnigh,  89  Va.  895,  Husband  akd  Wura,  vol.  13,  p.  1336 
17  S.  E.  558,  37  A.   S.  R.  894,  21  et  seq. 

L.R.A.  133.  1.  Note:  14  Ann.  Cas.  671. 

17.  Martin  v.  Dwelly,  6  Wend.  (N.       2.  Rostetter  v.  Grant,  18  Ohio  Bt. 
T.)  9,  21  Am.  Dec.  245;  (citing  Eng-  126,  98  Am.  Dec.  93. 

lish  cases) ;  Love  v.  Camp,  41  N.  C.  3.  GoflE  ▼.  Jones,  70  Tex.  572,  8  S. 

209,  51  Am.  Deo  419  (citing  English  W.  525,  8  A.  S.  R.  619. 

cases).  4.  Corson  v.  Mulvany,  49  Pa.  St.  88, 

18.  Hawralty  v.  Warren,  18  N.  J.  88  Am.  Dec.  485. 

Eq.  124,  90  Am.  Dec.  613  and  note;  5.  Knratli  v.  Jackson,  60  Ore.  203, 
Martin  v.  Dwdly,  6  Wend.  (N.  Y.)  9,  118  Pac.  192,  1013,  Ann.  Cas.  1914A 
21  Am.  Dec.  245.  203,  38  L.R.A.(N.S.)  1195;  Haden  v. 
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view  no  abatement  will  be  allowed,  and  specific  performance  will  be 
decreed  only  when  the  plaintiff  is  willing  to  pay  the  full  amount  of 
the  purchase  money  and  to  accept  a  deed  executed  by  the  husband 
alone.*  In  other  words  in  the  absence  of  collusion,  the  husband  will 
not  be  required  to  suffer  an  abatement  of  the  purchase  money  to  an 
amount  equivalent  to  the  value  of  the  wife's  contingent  right  of 
dower  in  the  property,'  and  the  vendee  cannot  compel  specific  per- 
formance by  the  husband  alone,  and  retain  part  of  the  purchase 
money  as  indemnity  against  the  wife's  contingent  claim  of  dower.* 
This  is  true  especially  where,  when  the  contract  was  made,  the  com- 
plainant did  not  know  the  defendant  was  a  married  man,  but  contem- 
plated a  conveyance  by  him  of  the  entire  property  rights  in  the  land.' 
An  exception  to  the  rule  is  recognized  where  it  is  shown  that  the  wife 
assented  to  the  contract  to  convey,  although  she  did  not  sign  it,  and 
that  the  husband  fraudulently  induced  her  to  refuse  to  relea?e  her 
dower  right.*'  One  reason  for  the  refusal  of  the  courts  to  permit  an 
abatement  in  the  ordinary  case  of  the  refusal  of  the  wife  to  sign  is 
that  it  is  against  public  policy  for  the  courts  to  piftco  a  husband  in 
the  situation  of  being  tempted  to  coerce  his  wife  to  alien  her  dower 
rights."  Another  reason  for  the  refusal  to  award  specific  perform- 
ance with  an  abatement  in  the  purchase  money  is  found  in  the  diffi- 
culty in  ascertaining  the  value  of  such  contingent  right  of  dower.*- 
It  has  also  been  pointed  out  that  no  abatement  in  the  price  can  be 
made  without  in  effect  making  a  new  contract  for  the  parties;  a 
contract  which,  perhaps  in  the  first  instance,  neither  party  would  have 
agreed  to  make.*' 

Falls,  lis  Va.  779,  80  S.  E.  576,  Ann.  Burk's  Appeal,  75  Pa.  St.  141,  15  Am. 

Cas.  1915C  1034.  Rep.  587. 

Notes:  L.R.A.1917F  599;  Ann.  Cas.  9.  Murphy  v.  Hohne,  (Fla.)  74  So. 

1914A  207.  973,  L.R.A.1917F  594. 

6.  Aiple-Hemmelmann   Real   Estate  10.  Young  v.   Paul,  10  N.  J.   Eq. 
Co.  V.  Spelbrink,  211  Mo.  671,  111  S.  401,  64  Am.  Dec.  456. 

W.  480,  14  Ann.  Cas.  652;  Kuratli  v.  Notes:  14  Ann.  Cas.  672:  Ann.  Cas. 
Jackson,  60  Ore.  203,  118  Pac.  192,  1914A  207. 

1013,  Ann.  Cas.  1914A  203,  38  L.R.A.  n.  Burke  v.  SerriU,  80  Pa.  St.  413, 
(N.S.)  1195;  Clark  v.  Seirer,  7  Watts  21  Am  Rep  105 

f^f;  ^  i?I'  ^  ^Z  ^.TJ^  '  ^l^^f  ^-       Note :  14  Ann.'  Cas.  672. 

V^^'^o^J^I^'  ^^  ^-  ^-  ^^^'  '^°-       12.  Barbour  v.  Hickey,  2  App.  Cas.. 

^"  /a        n      loiAA  onT  (D.  C.)  207,  24  L.R.A.  763  and  note; 

Note:  Ann  Cas  1914A  207^  '^^J^  ^   j^^  ^  ^       ^^    ^  ^ 

13  D   1337  P"**-  1^2,  1013,  Ann.  Cas.  1914A  203 

7.  Barbour  v.  Hickey,  2  App.  Cas.  "^jl  »?^,  38  L.R  A  (N.S.)   1195. 

(D.  G.)  207,  24  L.R. A.  763  and  note;       l*-  Kurath  v.  Jackson,  60  Ore.  203, 

Aiple-Hemmelmann  Real  Estate  Co.  v.  US  Pac  192,  1013,  Ann.  Cas.  1914A 

Spelbrink,  211  Mo.   671,  111   S.  W.  203  and  note,  38  L.R.A.(N.S.)   1195. 

480,  14  Ann.  Cas.  652  and  note.  Generally  as  to  abatement  for  partial 

i.  Hawraltv  v.  Warren,   18  N.   J.  inability  to  perform,  see  supra,  par. 

Eq.  124,  90  Am.  Dec  613  and  note;  53. 

318 


Digitized  by 


Google 


25  R.  C.  L.  SPECIFIC  PERFORMANCE  ?  133 

133.  View  Permitting  Abatement — ^In  some  jurisdictions  it  is  held 
that  specific  performance  may  be  had  against  the  husband  notwith- 
standing the  refusal  of  the  mfe  to  join  in  the  execution  of  the  con- 
veyance, and  that  performance  may  be  directed  with  an  abatement  of 
the  purchase  money  to  an  amount  equivalent  to  the  value  of  the 
dower  right.**  At  the  option  of  the  purchaser  performance  is  decreed, 
on  the  principle  of  equity  that  if  a  seller  of  land  is  not  able  to  com- 
ply fully  with  the  contract,  either  in  respect  to  the  quantity  of  land 
or  the  extent  of  the  estate,  the  court  will  decree  specific  performance 
of  the  contract  so  far  as  the  same  can  be  performed,  awarding  compen- 
sation to  the  purchaser  by  way  of  abatement  from  the  purchase  price 
for  any  deficiency  in  title,  quantity  of  land,  or  other  matters  touch- 
ing the  estate,  the  value  of  which-is  capable  of  being  ascertained  and 
compensated  for  without  doing  injustice  to  either  party.*'  Thus  in 
an  action  against  husband  and  wife,  for  specific  performance  of  an 
agreement  to  convey  real  estate,  if  the  wife  pleads  her  coverture,*' 
and  the  vendee  is  willing  to  take  such  title  as  the  husband  has  to  give, 
he  may  enforce  the  performance  of  the  contract,  and  have  an  abate- 
ment of  the  purchase  money  in  compensation  for  the  right  of  dower 
left  outstanding.*'  Similarly  it  has  been  held  that  in  enforcing  spe- 
cific performance  of  a  contract  to  convey  real  estate  in  favor  of  one 
who  did  not  know  that  the  grantor  was  married,  diminution  of  the 
purchase  price  by  the  present  value  of  the  wife's  inchoate  right  of 
dower  may  be  allowed  where  the  vendor  has  not  attempted  to  secure 
her  signature  to  the  conveyance  and  the  contract  does  not  call  for  a 
warranty  deed.**  Instead  of  reducing  the  purchase  money  by  the 
value  of  the  outstanding  dower  right  the  vendee  has  been  allowed  to 
retain  so  much  of  the  purchase  money  as  was  proportionate  to  the 
utmost  possible  outstanding  contingent  interest  until  the  title  should 
be  perfected.*'  It  his  been  said  that  compensation  for  the  refusal  of 
the  wife  to  join  in  the  deed  might  do  great  injustice  if  the  wife  should 
not  survive  her  husband  while  such  an  indemnity  would  do  certain 
justice.*"  It  has  been  suggested  that  the  divergence  of  opinion  may 
be  partially  accounted  for  by  the  fact  that  the  courts  holding  that 
performance  will  be  decreed  in  such  cases  and  the  price  abated  to  the 
extent  of  the  value  of  the  dower  are  those  in  states  where  law  and 
equity  are  administered  by  the  same  court,  and  all  distinction  in  pro- 
cedure between  them  is  abolished,  while  those  refusing  to  enforce 

14.  Notes:  24  L.R.A.  765;  14  Ann.       Note:  38  L.R.A.(N.S.)  1196. 
Cas    672.      And    see    Husband    and       18.  Tebeau  v.  Ridge,  261  Mo.  547, 
Wipe,  vol.  13,  p.  1337.  170  S.  W.  871,  L.R.A.1915C  367. 

15   Note:  14  Ann.  Cas.  672.  19.  Leach  v.  Fomey,  21  la.  271,  89 

16.  Martin  v.  Meritt,  57  Ind.  34,  26  Am.  Dec.  574  ftnd  note. 

Am  Rep.  45.  20.  Young  v.  Paul,  10  N.  J.   Eq. 

17.  Wright  V.  Young,  6  Wis.  127,  401,  64  Am.  Dec.  456. 

70  Am.  Dec.  453. 

319 


Digitized  by 


Google 


§§  184,  135  SPECIFIC  PERFORMANCE  25  R.  C.  L. 

them  are  courts  in  states  where  the  procedure  in  law  and  equity  cases 
is  kept  distinct.* 

134.  Right  of  Married  Women  to  Enforce  Contracts. — ^To  what  ex- 
tent or  under  what  circumstances  performance  or  part  performance 
of  a  contract  by  a  feme  covert  will  raise  such  an  equity  in  her  favor 
that  specific  performance  will  be  decreed  to  her  is  not  clearly  settled.* 
Where  a  decree  of  specific  performance  could  not  be  entered  against 
a  married  woman,  the  doctrine  of  mutuality  leads  to  the  refusal  of 
the  court  to  lend  its  aid  to  her,*  but  if  she  performs  or  tenders  per- 
formance of  her  part  of  the  contract,  equity  will  at  her  instance  usu- 
ally compel  performance  by  the  other  contracting  party.* 

135.  Contracts  between  Husband  and  Wife. — ^Under  the  modem 
extension  of  the  rights  of  married  women,  a  contract  which  a  court 
of  equity  can  enforce  may  be  entered  into  by  a  husband  for  the 
transfer  of  real  property  to  his  wife,  for  a  bona  fide  and  valuable  con- 
sideration coming  from  her.  Likewise,  irrespective  of  the  disability 
of  coverture,  contracts  between  husband  and  wife  have  been  enforced 
by  courts  of  equity  against  the  wife  or  her  estate.*  It  has  been  held 
that  a  covenant  by  a  married  man,  valid  in  the  state  in  which  it  was 
made,  to  surrender  all  his  marital  rights  in  land  of  his  wife  situated 
in  another  state  will  be  enforced  in  the  latter  state.'  Separation 
agreements  between  husband  and  wife,  if  executed  subsequently  to 
the  marriage  and  not  contemplated  at  that  time,  and  not  brought 
about  by  a  frivolous  view  of  the  marriage  obligation,  may,  at  least  in 
some  jurisdictions,  be  of  such  a  character  that  courts  of  equity  will 
recognize  them  and  will  enforce  the  specific  performance  of  pecuniary 
agreements  relating  thereto.  But  on  grounds  of  public  policy,  courts 
of  equity  will  not  enforce  the  performance  of  contracts  tainted  with 
an  understanding,  contemporaneous  with  the  m'arriage,  looking  to  a 
possible  or  probable  separation  in  the  future,  and,  in  the  nature  of 
things,  tending  to  bring  such  a  separation  about.' 

1.  Kuratli  v.  Jackson,  60  Ore.  203,  6.  Poison  v.  Stewart,  167  Mass.  211, 
118  Pae.  192,  1013,  Ann.  Caa.  1914A  45  N.  E.  737,  57  A.  S.  R.  452,  36 
203,  38  L.R.A.(N.S.)  1195.  L.R.A.  77L    GencraUy  as  to  the  law 

2.  Richards  t.  Doyle,  36  Ohio  St  governing  the  validity  and  effect  of 
37,  38  Am.  Rep.  550.  contracts,  covenants,  and  conveyances 

3.  Generally  as  to  the  doctrine  of  between  husband  and  wife,  see  Hus- 
mutuality,  see  snpra,  par.  33  et  seq.  band  Ain>  Wtfs,  vol.  13,  p.  1351  et 

4.  Richards  v.  Doyle,  36  Ohio.  St.  seq. 

37,  38  Am.  Rep.  550;  Yerkes  v.  Rich-       7.  Sawyer  v.  Churchill,  77  Vt.  273, 
ards,  153  Pa.  St.  646,  26  Atl.  221,  34  59  Atl.  1014,  107  A.  S.  R.  762. 
A.  S.  R.  721.  Note:  83  A.  S.  R.  883. 

6.  See  Husband  and  Wifb,  vol.  13,  And  see  Divorcb  and  Separation, 
p.  1360  et  seq.  vol.  9,  pp.  524-533. 
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X.  Prockdtjbb 

Tender  ae  Prereqmnite  Uf  Sttit 

136.  Tender  of  Money. — ^Th©  obligation  which  rests  on  a  plaintiff 
seeking  specific  performance  of  a  contract  to  show  that  he  has  com- 
pleted or  is  ready  and  able  to  perform  his  part  of  the  contract  imposes 
the  duty  in  many  cases  of  making  a  tender  of  money  to  the  other 
party  in  accordance  with  the  terms  of  the  agreement.*  For  example, 
where  a  contract  for  the  sale  of  land  provides  that  the  piu-chase 
money  shall  be  paid  by  a  specified  day,  when  the  vendor  is  to  execute 
a  deed,  and  that  if  not  so  paid  the  contract  shall  be  void,  and  further, 
declares  that  this  provision  for  payment  is  of  the  essence  of  the  con- 
tract, the  vendee  is  not  entitled  to  specific  performance  unless  he  pays 
or  tenders  the  money  on  the  day  specified,  and  thus  puts  the  vendor 
in  default.'  And,  generally,  whenever  the  failure  to  convey  land 
under  an  executory  contract  of  sale  is  due  solely  to  the  refusal  of  the 
purchaser  to  pay  or  tender  the  stipulated  purchase  price,  according 
to  ihe  terms  of  his*  agreement,  specific  performance  will  be  refused  to 
the  purchaser.**  But  where  time  is  not  made  of  the  essence  of  the 
contract  for  the  sale  of  real  estate,  the  bargainor  will  be  held  to  the 
contract  and  compelled  to  convey  though  the  purchase  money  was  not 
paid  or  tendered  at  the  exact  time  fixed  in  the  contract  for  the  pay- 
ment, provided  that  compensation  can  be  made  him  for  the  delay, 
and  it  appears  to  be  conscientious  that  the  conveyance  should  be 
made.**  By  the  weight  of  authority  it  is  unnecessary  for  the  pur- 
chaser to  pay  the  money  into  court  at  the  time  he  commences  his 
suit  for  specific  performance.*'  Not  infrequently  the  necessity  of 
making  a  tender  is  waived,  and  after  a  party  to  a  contract,  whose 
specific  performance  is  sought,  resists  the  performance,  and  insists 
that  he  is  not  bound  by  the  contract,  no  tender  of  the  purchase  money 
need  be  made  before  bringing  suit** 

8.  Eelsey  v.  Crowther,  16^  U.  S.  Boesbaok  v.  Micks,  89  Neb.  821,  132 
404,  16  S.  a.  808,  40  U.  S.  (L.  ed.)  N.  W.  526,  42  L.R.A.(N.S.)  444. 
1017;  Hoen  v.  Simmona,  1  Cal.  119,  11.  Meaox  v.  Helm,  Sneed  (Ky.) 
52  Am.  Dec  291;  Rude  v.  Levy,  43  252,  2  Am.  Dec.  716;  Hall  v.  Dela- 
Colo.  482,  96  Pac.  560,  127  A.  8.  R.  plaine,  5  Wis.  206,  68  Am.  Dec.  57. 
123.  24  L.R.A.(N.S.)  91  and  note.  12.  Bateman  v.  HopkinB,  157  N.  C. 

Notes:  4  Ann.  Cas.  852;  Ann.  Cas.  470,  73  S.  E.  133,  Ann.  Gas.  1913C 

1913C  647.  6^  and  note. 

9.  Thompson   v.   Robinson,  66   W.  Note:  4  Ann.  Cas.  853. 
Va.  506,  64  S.  E.  718,  17  Ann.  Cas.  And  see  infra,  par.  150. 

1109;  Hall  v.  Ddaplaine,  5  Wis.  206,  18.  Cheney  v.  Libby,  134  U.  S.  68. 

38  Am.  Dec.  57.  10  S.  Ct.  498.  33  U.  S.  (L.  ed.)  818; 

10.  Telfener  v.  R«8a,  162  U.  S.  170,  Roekland-Rookport  Lime  Co.  v.  Leary, 
16  S.  Ct.  695,  40  U.  S.  (L.  ed.)  930;  203  N.  T.  469,  97  N.  E.  43,  Ann,  C»jj. 
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137.  Tender  of  Deed. — ^Where  a  vendor  of  land  has  given  bond  to 
make  title  to  the  vendee  on  payment  of  the  purchase  money  he  can- 
not maintain  a  bill  for  the  qiecific  performance  of  the  contract  until 
he  has  put  the  vendee  in  default  by  a  tender  of  a  deed.**  In  the 
absence  of  a  bond  requiring  a  conveyance  a  vendor  may,  it  seems, 
•either  tender  it  to  the-  defendant  or  bring  it  into  court."  The  deed 
tendered  by  a  vendor  should  be  one  in  accordance  with  the  agree- 
ment, for  equity  will  not  decree  the  specific  performance  of  a  con- 
tract to  purchase  a  tract  of  land  if,  for  example,  the  deed  tendered 
contains  a  reservation  of  a  parcel  in  a  manner  not  provided  for  in  the 
contract.*'  When  a  vendee  seeks  to  enforce  specifically  a  contract 
calling  for  the  transfer  of  title  to  land,  he  need  not  tender  a  deed  to 
the  vendor  for  execution  before  bringing  suit.** 

Jwrisdiction 

138.  In  Gonerat — Since,  as  has  been  seen,  speciiie  performance  is 
an  equitable  remedy,*^  a  covul;  of  chancery  is  the  proper  tribunal 
for  the  maintenance  of  proceedings  to  obtain  such  relief.*'  Aa  a  gen> 
eral  rule,  a  probate  court  does  not  have  any  jurisdiction  over  such 
actions  for  specific  performance,*"  especially  as  regards  contracts 
involving  the  conveyance  of  real  estate,*  but  it  seems  that  by  consent 
of  the  parties  controversies  as  to  the  specific  performance  of  contracts 
not  involving  real  estate  may  be  submitted  to  probate  courts  for  their 
determination.*  Power  to  decree  the  specific  performamrc  of  a  con- 
tract for  the  sale  of  real  estate,  made  by  a  decedent  in  his  lifetime, 
may  by  statute  be  conferred  on  courts  of  probate.* 

139.  Nature  of  Proceeding. — ^The  general  principle  is  well  settled, 
in  the  absence  of  any  statutory  modification,  that  a  suit  to  compel  the 
specific  performance  of  a  contract  to  rouvcy  real  property  is  a  suit 
in  personam,  and  not  in  rem,*  and  is  binding  on  the  consciences  of 

1913B  62,  L.R.A.1916F  352;  Bateman      19.  Grassmeyer  v.  Beeson,  18  Tex. 
V,  Hopkins,  157  N.  C.  470,  73  S.  E.  753,  70  Am.  Dec.  309. 
133,  Ann.  Cas.  1913G  642  and  note;      20.  Svanburg  v.  Fosseen,  75  Minn. 
Wright  v.  Young,  6  Wis.  127,  70  Am.   350,  78  N.  W.  4,  74  A.  S.  R.  490.  43 
Dec.  453.  L.R.A.  427;  Odenbreit  v.  Uthelm,  131 

Note:3L.R.A.  740.  Minn.    56,    154   N.    W.    741,    L.R.A. 

14.  Robinson  v.  Harbour,  42  Miss.  1916D  421. 

795,  97  Am.  Dec.  501  and  note,  2  Am.       1.  Svanbtirg  v.  Poaseen,  75  Minn. 
Rep.  671.  350,  78  N.  W.  4,  74  A.  S.  R.  490,  43 

15.  KnolhofE  v.  Mark,  68  Ore.  437,  L.R.A.  427. 

136  Pae.  893,  Ann.  Cas.  1915D  1229.  2.  Odenbreit  ▼.  Utheim,  131  Minn. 

16.  Bluegrass  Realty  Co.  v.  Shelton,  56,  154  N.  W.  741,  L.R.A.1916D  421. 
148  Ky.  666,  147  S.  W.  33,  41  L.R.A.  S.  Chess'  Appeal,  4  Pa.  St.  52,  45 
(N.S.)  384  and  note.  Am.  Dec.  668. 

17.  Young  V.  Daniels;  2  la.  126,  63  4.  Lindley  v.  O'Reilly,  50  N.  J.  L. 
Am.  Deo.  477.  636,  15  Atl.  379,  7  A.  S.  R.  802,  1 

18.  See  supra,  par.  2.  L.R.A.  79  and  note;  Johnson  t.  Kim- 
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the  parties.*  It  ia  perhaps  more  accurate  to  say  that  a  proceeding  {at 
speciiic  performance  of  contracts  relating  to  nal  estate  is  partly  in 
personam  and  partly  in  rem,  since  the  court  may  mforce  it  either 
by  a  decree  operating  on  ihe  person  of  the  defendant  to  compel  a 
conveyance,  or  in  certain  cases  by  a  decree  affecting  the  land  itself.' 
It  is  generally  conceded  that  for  the  latter  method 'of  enforcement 
tliere  must  be  statutory  authority,'  and  in  the  absence  of  a  statute 
«xpre8sly  or  impliedly  authorizing  service  of  process  by  pubUcatioa 
in  such  a  proceeding,  the  rule  is  that  the  d^endant  must  be  served 
personally  in  order  to  bring  him  within  the  jurisdiction  of  the  court.* 
140.  Real  Estate  within  Jurisdiction. — ^Notwithstanding  the  geU' 
eral  principle  that  a  suit  for  the  specific  performance  of  a  contract  to 
convey  real  property  is  a  suit  in  persouam,  apd  not  in  rem,  so  that 
jurisdiction  cannot  rest  upon  oonstenictive  service  of  process  against 
a  nonresident  who  do^  not  t^pear,  it  is  clearly  within  the  power  of 
■  a  state  to  provide  by  statute  for  the  maintenance  of  a  proceeding  for 
the  ^ecific  performance  of  a  contract  for  the  conveyance  of  real 
estate  within  its  borders,  and  for  the  service  of  process  in  such  a  pro- 
ceeding on  a  nonresident  by  publication.*  Where  a  court  does  not 
have  personal  jurisdiction  of  the  defendant,  in  order  to  grant  specific 
performance  of  a  contract  to  convey  land  within  the  state  it  should 
mould  its  decree  in  a  form  in  rem,*"  and  such  decree  may  be  executed 
by  appointing  a  commissioner  or  trustee  to  convey  the  land,**  either 
in  behalf  of  a  nonresident  defendant,**  or  a  resident  defendant  who 
refuses  to  execute  the  proper  eonveyacce.*'  Since  equity  treats  as 
done  that  which  ought  to  be  done,**  it  has  been  held  that  when  a 
court  of  chancery  having  jurisdiction  of  the  parties  directs  the  execu- 
tion of  a  conveyance  such  decree,  although  no  conveyance  has  been 

bro,  3  Head  (Tenn.)  557,  75  Am.  Dee.  8.  Note:  Ana.  Cas.  lOllA  769.   And 

781;  Morgan  v.  Bell,  3  Wash.  554,  28  see  Process,  vol.  21,  p.  1286  et  seq. 

Pac.  925,  16  L.BA..  614.  9.  Hollander  v.  Central  Metal,  etc.. 

Notes:    23    L.B.A.(N.8.)    1135;    3  Co.,   109   Md.   131,   71   Atl.  442,   23 

Ann.  Cas.  1004;  Ann.  Cas.  1912C  539;  L.R.A.  (N.S.)  1135  aad  note. 

Ann;  Cas.  1914A  769.  10.  Note:  23  L.R.A.(N.S.)  1139. 

And  see  supra,  par.  2.  11.  Silver  v.  Ladd,  7  Wall.  219,  19 

6.  lindley  v.  O'ReUly,  50  N.  J.  L.  U.  S.  (L.  ed.)  138;  Cooley  v.  Scarlett, 

636,  15  Atl.  379,  7  A.  S.  B.  802,  1  38  HI.  316,  87  Am.  Dec.  298  and  note; 

L.R.A.  79  and  note;  Burnley  v.  Stev-  Sprcule   v.    Winant,    7    T.   B.    Mon. 

enson,  24  Ohio  St.  47^  13  Am.  Bq».  (Ky.)    195,   18  Am.   Dec   164;   Hol- 

621.  lander  v.  Central  Metal,  etc.,  Co.,  lOS 

6.  Hawkins  v.  Doe,  60  Ore.  437, 119  Md.  131,  71  AU.  442,  23  L.R.A.(N.S.) 
Pae°.  754,  Ann.  Ota.  1914A  765  and  1136  and  note. 

note.  12.  Hollander  v.  Central  Metal,  etc.. 

Note:  23  L.B.A.(N.S.)  1139.      '  Co.,   109   Md.    131,  71   AU.   442,   23 

And  see  infra,  par.  140.  L.R.A.(N.S.)  1135  and  note. 

7.  Hawkins  v.  Doe,  60  Ore.  437,  119  IS.  Love  v.  Watkins,  40  Cal.  547,  6 
Pac.  754,  Ann.  Caa.  1914A  766  and  Abl  Rep.  624. 

note.  14.  £ee  Ewiair,  vol.  10,  p.  133. 
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executed,  may,  in  litigation  between  the  parties,  be  pleaded  as  a  cause 
of  action  or  as  a  ground  of  defense  in  the  courts  of  the  state  where 
the  land  is  situated.**  By  statute  the  necessity  of  any  conveyance  in 
such  cases  may  be  altogether  dispensed  with.»« 

141.  Real  Estate  Located  beyond  Jurisdiction.— Where  the  court 
has  jurisdiction  of  the  defendant  a  suit  for  specific  performance  may 
be  maintained  although  the  land  which  is  the  subject  of  the  action 
is  located  in  a  difiFerent  county,"  or  state,"  or  even  in  another  coun- 
try."   This  principle  was  early  enunciated  in  the  leading  case  of 
Penn  ▼.  Baltimore,  1  Ves.  Sr.  444,  in  which  the  chancellor  decreed 
speciiic  performance  of  articles  executed  in  England  concerning  the 
boundaries  of  two  provinces  in  America.*^     Even  where  a  statute 
provides  that  actions  for  real  property  must  be  tried  in  the  county  in 
which  the  real  estate  is  situated  it  has  been  held  that  a  court  of  chan- 
cery in  a  difiFerent  county  or  state  may  direct  the  specific  performance 
of  a  conveyance  when  it  has  personal  jurisdiction  over  the  defend- 
ant*   In  all  such  cases  eflfective  relief  can  be  granted  only  by  a 
decree  acting  solely  upon  the  person  whose  title  oi*  interest  in  the  land 
is  to  be  affected,  as  distinguished  from  a  decree  acting  directly  upon  * 
the  land,"  and  jurisdiction  over  the  defendant  is  essential.*    Courts 
cannot,  by  judgment  or  decree,  pass  title  to  land  siiuate  in  a  foreign 
country,*  for  the  transfer  and  devolution  of  title  to  real  estate  within 
the  limits  of  a  state  is  entirely  subject  to  the  laws  of  that  state  and 

16.  Burnley  ▼.  Stevenson,  24  Ohio  19.  0.  W.  Kerr  Go.  t.  TXjggm,  114 

St.  474,  15  Am.  Rep.  621.  Minn.  268, 130  N.  W.  1112,  Ann.  Gas. 

16.  Clark  v.  Cagle,  141  Ga.  703,  82  1912C  538  and  note;  Lindley  v.  O'Rol- 
8.  E.  21,  L.R.A.1915A  317.  ly,  50  N.  J.  L.  636,  15  Atl.  379,  1 

17.  Morgan  v.  Eaton,  59  Ela.  562,  L.R.A.  79  and  note;  Johnson  v.  Kuu- 
52  So.  305,  138  A.  S.  R.  167;  Hayes  bro,  3  Head  (Tenn.)  557,76  Am.  Dec 
V.  O'Brien,  149  111.  403,  37  N.  B.  73,  781. 

23  L.R.A.  555:  Homer  v.  Ellis,  75      20.  Lindley  v.  CRdlly,  60  N.  J.  L. 
Kan.  675,  90  Pao.  275,  121  A.  S.  R.   636,  15  Atl.  379,  1  L.R.A.  79. 
448;  Fall  v.  FaU,  75  Neb.  104,  113  N.       Notes:  67  Am.  Dee.  95;  69  L.R.A. 
W.  120,  121  A.  S.  R.  767.  681. 

Note:  3  Ann.  Gas.  1004.  1.  Newton  v.  Bronson,  13  N.  Y.  587, 

18.  Fall  V.  Eastin,  215  U.  S.  1,  30  67  Am.  Dec.  89;  Gardner  v.  Ogden, 
S.  Ct.  3,  54  U.  S.  (L.  ed.)  65, 17  Ann.  22  N.  Y.  327,  78  Am.  Deo.  192  and 
Gas.   853,  23  L.R.A.(N.S.)   924  and  note. 

note;  Fall  v.  Fall,  75  Neb.  104,  113  2.  FaU  v.  Eastin,  215  U.  8.  1,  30 

N.  W.  120, 121  A.  S.  R.  767;  Lindley  S.  Ct.  3,  54  U.  S.  (L.  ed.)  65,  17  Ann. 

V.  O'Reilly,  50  N.  J.  L.  636,  15  Atl.  Gas.   853,   23   L.R.A.{N.S.)    924  and 

379,  1  L.R.A.  79  and  note;  Michell  v.  note. 

Bunch,  2  Paige  (N.  Y.)  606,  22  Am.  Note:  23  L.R.A.(N.S.)  924,  1139. 

Dec.  669;  Newton  v.  Bronson,  13  N.  3.  Iron  Age  Pub.   Co.  v.  Western 

T.  587,  67  Am.   Dec.  89  and  note;  Union  Tel.  Co.,  83  Ala.  498,  3  So.  449, 

Burnley  v.  Stevenson,  24  Ohio  St.  474,  3  A.  S.  R.  758. 

15  Am.  Rep.  621.  4.  Johnson    v.    Kimbro,    3    Head 

Notes:  23  L.R.A.(N.S.)  924;  3  Ann.  (Tenn.)  557,  75  Am.  Deo.  781. 
Cos.  1004;  Ann.  Gas.  1912G  539. 
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no  interference  with  it  can  be  permitted  by  other  states.*  Therefore 
a  decree  of  a  court  of  chancery  in  one  state  directing  the  specifif  per- 
formance of  an  agreement  to  convey  real  property  in  another  state 
does  not  directly  affect  the  title  to  the  land,*  and  the  court  cannot 
bind  such  land  by  a  judgment  or  decree.  If  it  should  enter  a  decree 
making  a  conveyance  by  a  deed,  executed  merely  by  appointees  of 
the  court,  such  conveyance  would  be  treated,  where  the  land  is 
situated,  as  a  mere  nullity.'  In  recognition  of  the  fact  that  a  court 
of  chancery  cannot  affect  the  title  to  real  estate  beyond  its  borders  a 
distinction  has  been  drawn  between  suits  for  specific  performance 
brought  by  vendors  and  those  instituted  by  vendees.  £a  the  latter 
case  the  hands  of  the  court  are  clearly  tied  beosuae  the  real  estate  is 
beyond  its  jurisdiction.  But  in  the  case  of  a  vendor  bringing  suit 
the  objection  that  the  land  is  not  within  the  jurisdiction  is  of  little 
important  snce  the  court  need  only  direct  that  the  defendant  pay 
the  purchase  price  on  the  pl^tiff's  making  tender  of  the  convey- 
ance.* 

Parties 

142.  In  General.— A  coorfc  of  chancery  will  not  ent^  a  decree  of 
specific  performance  unless  all  the  prc^r  parties  are  before  the 
.  court,*  and  the  nonjoinder  of  neoeesary  parties  in  interest  will  pre- 
dude  a  decree  for  the  enforcement  of  a  contract.^*  There  is  no  prin- 
ciple of  chancery  practice  which  in  a  suit  for  a  specific  performance 
of  a  contract  for  the  conveyance  of  lauds  permits  the  defmdants 
before  the  court  to  answer  and  defend  for  all  the  defendants  in  the 
cause.*^  Although  in  suits  for  specific  performance  it  frequently 
occurs  that  the  only  necessary  parties  are  the  parties  to  the  contract,^* 
the  ^>ecific  execution  of  an  agreement  respecting  lands  will  be  decreed 
not  only  between  the  parties  but  between  all  those  claiming  under 
them  in  privity  of  estate  or  representation  or  titie  unless  other  con- 
trolling equities  interveioe.^*    Hence  such  contracts  are  capable  of 

6.  FaU  T.  FaU,  76  Neb.  104,  113  10.  Stanton  v.  Singleton,  126  Cal. 
N.  W.  120, 121  A.  S.  B,  767.  657,  59  Pac.  146,  47  L.R.A.  334.  For 

6.  Cool^  ▼.  Scarlett,  38  III.  316,  87  a  fnU  discnssion  of  the  subject  of  par- 
Am.  Dec  298  and  note;  Page  t.  Me-  ties,  see  Pabhes,  voL  20,  p.  660  et 
Eee;  3  Bush  (Ky.)  135,  96  Am.  Dec  seq. 

201;  FaU  v.  FaU,  75  Neb.  104,  US  11.  McQneen  ▼.  Choatean,  20  Mo. 
N.  W.  120,  121  A.  S.  B.  767.  222,  64  Am.  Dec.  178. 

7.  Page  V.  McKee,  3  Buab  (Ky.)  12.  Steinman  v.  Hogan,  108  Ya.  563, 
135,  96  Am.  Dec.  201.  62  S.  £.  348,  128  A.  S.  B.  978. 

8.  0.  W.  Kerr  Co.  v,  Nygren,  114  IS.  Hayes  v.  HaU,  4  Port.  (Ala.) 
Minn.  268, 130  N.  W.  1112,  Ann.  Cas.  374,  30  Am.  Dec.  530;  Hollander  v. 
1912C  538  and  note.  Central  Metel,  etc,  Co.,  109  Md.  131, 

9.  Phalen  v.  United  States  Tmst  Co.,  71  AtL  442,  23  LJl.A.(N.S.)  1136  and 
186  N.  Y.  178,  78  N.  E.  943,  9  Ann.  note. 

Cas.  595,  7  L.B.A.(N.S.)  734. 
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specific  performance  not  only  against  the  partiea  and  their  voluntary 
gran'tees  and  vendees  with  notice,  but  as  against  their  heirs,  dev- 
isees,** and  widows ;  *'  and  such  suits  may  be  maintained  againat  the 
heirs,  although  the  contsact  did  not  purport  to  be  obligatory  against 
the  heirs  of  the  parties.**  Where  a  person  seeks  the  specific  perform- 
ance of  a  contract  in  which  he  has  no  privity  he  must,  as  a  rule, 
make  all  those  through  whom  he  claims  the  right  of  enfoinsing  the 
contract  parties  to  hia  suit.*'  But  a  person  is  not  ordinarily  a  neo- 
essary  party  to  specific  performance  when  there  i«  no  proper  privity 
or  common  interest  between  him  and  the  plaintiff  such  as  would  war- 
rant the  court  in  decreeing  performance  between  them.** 

143.  P«rs<MUl  Representatives  and  Heirs^^^-The  personal  represen- 
tatives of  a  deceased  vendor  may  ordinarily  maintain  a  bill  of  spe- 
cific performance  to  compel  the  completion  of  the  testator's  contract.** 
Similarly  the  executor  or  administrator  of  a'  deceased  vendee  may 
sue  for  the  specific  pecforaaance  of  a  (Contract  entered  into  by  the 
decedent  to  purchase  land.*"  And  where  the  personal  representa- 
tive of  a  deceased  owner  of  real  estate  makes  a  valid  contract  to  sell  it 
in  order  to  raise  a  fund  to  pay  legacies  as  provided  in  the  testator's 
will,  a  ball  for  ihe  specific  performance  of  such  contract  may  b^  main- 
tained by  the  personal  representative.*  Since  by  general  principles 
oi  law  a  court  cannot  enter  judgmenti  against  the  estate  of  a  deceased 
person  unless  proper^  parties  have  be^i  brought  in  to  dei«ad  the  inter< 
ests  of  the  deceased,*  in  suits  for  specific  performance  of  a  contract 
for  the  sale  of  lands  all  the  heirs  of  a  deceased  vender  should  be 
made  pajrtdes.to  the  proceedings,*  and  in  some  cases  the  cteeedent's 
personal  representatives  should  also  be  joined  as  defendants.*  A 
petition  for  specific  performance  of  a  contract  of  a  testator  is  not  in 
condition  to'  be  heard,  where  the  record  shows  no  appearance  for  the 
heirs  or  personal  represaatatives.'  , 

14.  Middletown  ▼.  Newport  Hospi-  20.  GuB<an  ▼.  Uiu(m  Sohool-Dist.,  94  ■. 
tal,  16  R.  I.  319, 15  Atl.  800,  1  L.E.A.  Mich.  502,  54  N.  W.  156,  34  A.  S.  R.  j 
191  and  note.  8^1;  Champion  v.  Brown,  6  Johns.  Ch. 

15.  Robinson  v.  HeDonald,  11  Tex.  (N.  T.)  398,  10  Am.  Dec.  343. 
385,  62  Am.  Dec.  480  and  uot&    As  to  1.  Varble  v.  Collins,  168  Ky.  247, 
heirs  and  representatives  as  parties,  181  N.  W.  1115,  Ann.  Cas.  1916D  448. 
see  infra,  par.  143.  2.  Hollingsworth  v.  Barbour,  4  Pet. 

16.  Moore    v.    Randolph,    6   Leigh  466,  7  U.  S.  (L.  ed.)  922.                                   * 
(Va.)  175,  29  Am.  Dec  208.  3.  Morgan  v.  Morgan,  2  Wheat.  290, 

17.  Allison  V.  ShUling,  27  Tex.  450,  4  U.  S.  (L.  ed.)  242j  Hiokey  v.  Dole, 
86  Am.  Dec.  622.  66  N.  R  336,  29  Atl.  792,  49  A.  S.  R. 

18.  Steinman  v.  Hogan,  108  Va.  563,  614. 
62  S.  E.  348,  128  A.  S.  R.  97a  4.  ©wing's  Case,  1  Bland  (Md.)  370, 

19.  Stewart  v.  Grifflth,  217  U.  S.  17  Am.  Dec.  311;  Hiokey  v.  Dole,  66 
323,  30  B.  Ct.  528,  54,  U.  S.  <L.  ed.)  N.  H.  338;  29  Atl.  792, 49  A.  S.  R.  614. 
782, 19  Ann.  Cas.  639;  Hays  v.  Hall,  4  5.  Chess'  Appeal,  4  Pa.'  St.  52,  45 
Port.  (Ala.)  374,  30  Am,  Dec.  530.  Am.  Dec.  .668. 
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144.  Coflfktfng  Pordiaserg. — ^Itis  well  settled  that  one  who  takes 
a  deed  of  land  with  knowledge  of  an  outstanding  contract  or  title 
takes  it  subject  to  such  contract  or  title,*  and  the  person  who  pur- 
chases pn^rty  with  notice  of  a  prior  agreement  by  the  vendor  to 
convey  to  another  person  is  regarded  as  the  trustee  of  the  latter.' 
Therefore  one  purchasing  property  with  notice  that  the  grantor  has 
contracted  to  convey  it  to  another  may  be  compelled  to  perform  the 
contract  in  the  same  manner  and  to  the  same  extent  as  his  grantor 
would  hare  been  hable  to  do  had  he  not  transferred  the  legal  title.* 
Where  the  holder  of  An  opti(m  exercises  his  rights  thereunder  and 
makes  a  purchase  of  real  estate  covered  by  the  option  his  act  will 
relate  back  to  the  time  of  giving  the  option  so  as  to  cut  off  the  rights 
of  all  persons  who  with  knowledge  of  the  option  acquired  subsequent 
interests  in  the  land.*  Therefore  as  against  all  such  persons  the  one 
exercising  the  option  may  maintain  a  bill  for  specific  performance.** 
Where  an  owner  has  contracted  to  sell  the  same  land  to  two  different 
purchasers  and  a  suit  for  specific  performance  is  brought  by  one  of 
them,  he  should  join  as  defendants  the  original  owner  and  the  other 
vendee.*^  Accordingly  after  an  owner  of  land  has  ignored  bis  writ- 
ten agreement  to  convey  the  land,  by  conveying  to  another  under 
a  prior  oral  contract^  the  purchaser  who  has  paid  the  putohase  money 
and  directed  the  deed  to  be  made  to  a  third  person  is  a  necessary 
party  to  a  bill  for  specific  performance  filed  by  the  holder  of  the 
written  agreement  against  the  vendor  and  against  the  grantee  in  the 
deed  to  have  the  latter'  declared  a  trustee  of  the  legal  title. ^' 

145.  Subvendees. — One  who  has  contraoted  to  purchase  lands 
from  another  >  who  in  turn  has  n^reed  to  buy  such  lands  from  the 
legal  owner  may  Imng  a  suit  for'  specific  performance  against  such 
owner  to  compel  him  to  convey  to  the  intermediate  vendor.^*  Where 
all  the  parties  interested  in  the  two  agreementa  ot  sale  have  been 
joined,  a  decree  in  such  a  suit  instituted  by  the  subpurchaser  will  be 

«.  Hargaa  ▼.  RmaeU,  24  N.  D.  400,  seU,  24  N.  D.  490,  140  N.  W.  99,  43 

140  N.  W.  99,  43  LJl.A.(N.S.)  U50;  L.B.A.(N.S.)  1150;  WUkins  v.  Somer- 

Frank  v.  Stratford-Handcock,  13  Wyo.  \-ille,  80  Vt.  48,  66  Atl.  893,  130  A.  S. 

37,  77  Pae.  134,  110  A.  S.  R.  963,  67  R.    906,    11   L.R.A.(N.S.)    1183   and 

L.R.A.  571.  note;   Frank  v.    Stratford-Handcock, 

7.  Anderson  v.  Anderson,  251  111.  13  Wyo.  37,  77  Pac.  134, 110  A.  8.  R. 
415,  96  N.  E.  265,  Ann.  Caa.  1912C  963,  67  L.R.A.  571. 

656;  Frank  v.  Stratford-Handcock,  13  9.  Horgan  v.  Russell,  24  N.  D.  490, 
Wyo.  37, 77  Pac.  134, 110  A.  S.  R.  963,  140  N.  W.  99,  43  L.R.A.{N.S.>  1150. 
67  LJI.A.  571.  10.  Note:  28  L.R.A.<N.S.)  523. 

8.  Vance  v.  Newman,  72  Ark.  359,  80       11.  Henry  v.  Black,  210  Pa.  St.  245, 
S.  W.  574, 105  A.  S.  R.  42;  Forthman  59  AU.  1070, 105  A.  S.  R.  802. 

v.  Deters,  206  IlL  159,  69  N.  E.  97,  99       12.  Magnire  v.  Heraty,  163  Pa.  St. 
A.  S.  R.  145  and  note;  Anderson  v.   381.  30  Atl.  151,  43  A.  S.  R.  800. 
Anderson,  251  lU.  415,  96  N.  E.  265,       13.  Hancock  v.   Hancock,   1   T.  B. 
Ann.  Cas.  1912C  556;  Hoigan  t.  Rus-  Mon.  (Ky.)  121,  15  Am.  D«e.  92. 
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<MHtdu8Xv«  oa  all  the  parties;  ^*  but  a  subvendee  of  a  portion  'of  the 
land  which  the  vendor  agreed  to  sell  cannot  compel  a  conveyance  to 
himself  from  the  vendor,  except  upon  the  payment  of  the  whole 
amount  due  from  the  original  vendee  of  the  entire  tract. *•  And 
where  the  title  of  a  vendee  who  in  turn  sells  to  a  subvendee  depends  on 
the  validity  of  a  judicial  sale  which  is  subsequently  set  aside,  such 
subvendee  cannot  maintain  a  bill  for  specific  performance  as  against 
those  having  the  title  at  the  time  of  Uie  judicial  sale.^*  In  a  suit 
by  a  vendor,  who  has  n«t  parted  with  the  legal  title,  for  specific 
performance  of  a  contract  for  the  sale  of  real  estate,  a  purchaser  of 
the  vendee  is  not  a  necessary  party,  and  he  is  bound,  although  not 
made  a  party,  by  any  decree  in  the  action  affecting  the  title.^' 

146.  Assignees. — A  contract  to  sell  land  may  be  asugned  by.  the 
purchaser,  and  may  be  enforced  specifically  by  the  assignee.^'  And 
the  assignee  of  a  note  given  for  the  purchase  price  of  land,  where 
the  vendor  has  retained  the  title  as  security,  may,  by  a  bill  filed 
against  the  vendor  and  the  vendee,  comi>el  -the  specific  performance 
of  the  contract  of  purchase,  and  obtain  satisfactfon  of  the  amount  due 
him  on  such  note  by  subjecting  the  land  to  sale  for  the  payment 
thereof.^*  The  assignee  of  an  option  also  may  sue  for  its  specific 
performance  where  the  option  has  been  given  to  the  optionee  and 
his  assigns.**  Ordinarily  the  assignor  must  be  joined  as  a  party  in 
a  suit  for  specific  performance  by  the  assignee,"*  but  this  is  not  neces- 
sary where  the  assignment  of  the  contract  carries  with  it  the  legal 
title  and  not  a  mere  equity.* 

147.  Principal  ajid  Agent. — An  undisclosed  principal  may  ordina- 
rily bring  suit  for  the  specific  performance  of  a  contract  made  in  his 
behalf  by  an  agent,  unless  the  contract  is  personal  in  its  nature,  such 
as  one  of  guaranty  or  indemnity.'  Specific  performance  of  a  con- , 
tract  to  purchase  real  estate  duly  «gned  by  an  agent  may  be  enforced 
against  an  undisclosed  principal  by  the  aid  of  parol  evidence,  although 
a  statute  provides  that  no  action  shall  be  brought  to  charge  one  on 
a  contract  for  the  sale  of  lands  unless  the  agreement  is  in  writing 
Mid  signed  by  the  party  to  be  charged  or  some  other  person  by  him 
lawfully  authorized.*    Where  an  agent  to  sell  land  exceeds  his  author- 

14.  Henderson  t.  Pickett,  4  T.  B.      20.  Note:  Ann.  Gas.  1913A  364. 
Hon.  (Ky.)  54,  16  Am.  Deo.  130.  1.  Allison  ▼.  Shilling,  27  Tex.  460, 

15.  Hoover  v.  Baugh,  108  Va.  695,  86  Am.  Dec.  622. 

«2  S.  E.  968,  128  A.  S.  B.  985.  2.  Colerick  v.  Hooper,  3  Ind.  316, 

16.  Stnltz  v.  Brown,  112  Ind.  370,  56  Am.  Deo.  505. 

14  N.  E.  230,  2  A.  S.  B.  190.  8.  Davidson  v.   Hurty,   116   Minn. 

17.  Steinman  v.  Hagan,  108  Va.  563,  280,  133  N.  W.  862,  39  L.B.A.(N.S.) 
62  S.  E.  348,  128  A.  S.  R.  978.  324  and  note. 

18.  Moore  v.  Gariglietti,  228  Dl.  143,  4.  Walker  v.  Hafer,  170  Fed.  37, 
81  N.  E.  826, 10  Ann.  Cas.  560.  95  C.  C.  A.  311,  24  L.RJL.(N.S.)  315 

19.  Hanna  v.  Wilson,  3  Orat.  (Va.)  and  note. 
243,  46  Am.  Dec.  190. 
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ify,  as  for  example  by  stipulating  that  bis  principal  sbiall  pay  a 
certain  amount  for  every  day  he  fails  to  make  a  deed  after  a  specified 
date,  the  contract  is  invalid,  and  the  vendee  is  not  entitled  to  specific 
performance  although  he  waives  the  unauthorized  stipulation.*  On 
the  other  band  it  has  been  held  that  where  an  agent  or  broker  for 
the  sale  of  real  estate  exceeds  his  authority  in  contracting  to  furnish 
a  warranty  deed  and  abstract  of  title  instead  of  a  bare  transfer  of 
the  title,  tiie  court  may  specifically  enforce  the  contract  as  far  as  it 
lay  in  the  power  of  the  agent  to  make  it.' 

148.  States  and  Municipalities. — ^An  incorporated  town  having 
authority  to  purchase  real  estate  may  compel  specific  performance 
of  an  agreement  to  convey  to  it  lands  designated  in  such  contract,' 
and  it  has  been  ruled  that  a  municipal  corporation  may  properly 
be  the  depository  of  a  contract  by  which  a  railroad  company  agrees 
to  maintain  its  offices,  roundhouses,  and  machine  shops  in  the  city, 
and  that  it  may  maintain  silit  on  such  contract  as  trustee  for  its 
citizens.*  By  reason  of  the  provisions  of  .tie  federal  constitution 
an  action  brought  by  an  individual  for  the  purpose  of  compelling 
one  of  the  sovereign  states  either  directly  or  indirectly  to  perform 
a  contract  cannot  be  maintained.*  .  The  immunity  of  a  state  from 
suit  precludes  the  bringing  of  an  action  for  i^oifio  performance 
against  the  officers  of  the  state  where  the  decree  would  either  require 
them  to  do  tJiose  things  which  would  constitute  a  performance  by 
the  state  or  would  forbid  their  doing  those  things  which  would  be 
breaches  of  the  contraiet  by  the  state.^" 

149.  Partners  and  Coteaaats. — The  courts  are  seldom  called  on  to 
enforce  specifically  agreements  to  form  partnerships,  but  there  does 
not  appear  to  be  any  insuperable  objection  to  the  entry  of  such  a 
decree  in  a  proper  oase.^^  Ordinarily  a  division  of  partnership 
land  is  void  and  cannot  be  specifically  enf<»ced  unless  evidenced 
by  writing,**  or  unless  there  has  been  sufficient  part  performance  to 
take  the  case  out  of  the  statute  of  frauds.**  Specific  performance  of 
a  contract  for  the  sale  of  real  property,  executed  by  a  tenant  in  com- 
mon in  his  own  name,  and  also,  but  without  authority,  in  the  name  of 
his  cotenant,  the  unauthorized  act  being  repudiated  l^  the  cotenant. 

5.  Hagler  v.  Ferguson,  102  Tex.  432,  60,  156  S.  W.  839,  Ann.  Caa.  1915B 
118  S.  W.  133,  132  A.  S.  R.  895.  133,  45  L.R.A.(N.S.)  721. 

6.  Jasper  v.  Wilson,  14  N.  M.  482,       Note:  5  Ann.  Cas.  295. 

94  Pac.  951,  23  L.R.A.(N.S.)  982  and  And  see  Constitutional  Law,  vol. 

note.  6,  p.  286;  States,  post,  par.  50. 

7.  Brown   v.    Sebastopol,   153    Cal.  10.  Note:  140  A.  S.  R.  61. 
704,  96  Pac.  363, 19  L.R.A.(N.8.)  178.  11.  Note:  19  Eng.  Rul.  Cas.  615. 

8.  Tyler  v.  St.  Louis  Southwestern  12.  Duncan  v.  Dnncan,  93  Ky.  37, 
E.  Co.,  99  Tex.  491,  91  S.  W.  1,  13  18  S.  W.  1022,  40  A.  B.  R.  159. 
Ann.  Cas.  911.          13.  Weed  v.  Terry,  2  Doug.  (Mich.) 

9.  Caldwell  v.  Donaghey,  108  Ark.  344,  45  Am.  Dec  267.     ' 
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may  be  had  against  the  sigaing  tenant  as  to  bis  interest.**  And 
"where  oi^e  of  several  cotenants  places  improvements  upon  the  com- 
mon property  at  the  instance  of  another,  under  a  parol  contract  f<H' 
aa  interest  therein  void  under  the  statute  of  frauds,  he  cannot  com- 
pel the  other  contracting  party  to  reimburse  him  for  the  improve- 
ments, since  such  party  is  liable  only  for  such  portion  of  the  cost  as 
his  share  of  the  property  bears  to  the  whole.  Accordingly  it  has 
been  held  that  the  remedy  at  law  by  such  suit  not  being  adequate 
a  bill  in  equity  Ues  for  the  e^)ecifio  performance  of  the  oontxact** 
An  agreement  by  one  tenant  in  common  to  convey  the  whole  of  the 
joint  property  cannot  be  enforced  against  his  cotenanta.'*  On  Oxe 
other  hand  a  contract  for  the  purchaae  of  lands  by  a  partnership 
may  be  enforced  in  equity,  and  the  court  niay  direct  •tiaa.t  a  deed 
should  be  executed  to  the  individual  partners  as  tenants  in  common.*' 

Phading 

150.  Requisites  of  Bill,  Complaint  or  Petition  Generally. — A  bill 
for  specific  performance  should  contain  a  simple,  accurate  and  unam- 
biguous statement  of  the  essential  facts  of  the  case.**  The  necessity 
for  accuracy  is  greater  in  bills  for  q>ecific  performance  than  in  other 
cases  and  vagueness  of  statement,  or  indefiniteness,  as  to  matters  at 
substance,  is  not  permitted.**  When  a  party  seeks  the  specific  per- 
formance of  a  contract  he  must  set  forth  in  his  bill  the  existence  of 
a  contract  either  legal  or  equitable  which  has  been  concluded  between 
the  parties,"*  and  which  is  fair  and  just  in  its  terms.*  This  is 
especially  true  where  the  contract  is  one  which  is  unusual  in  its  pro- 
visions, such  as  one  which  would  give  to  an  adopted  child  great- 
er rights  than  the  law  gives  a  natural  child.'  In  bills  for  specific 
peiformance  in  regard  to  the  sale  of  real  estate  l^e  contract  laid 
must  be  clear  and  definite  as  to  the  description  of  the  land,  the 

14.  Melin  t.  WooUey,  103  Minn.  488,  69  AU.  1070, 105  A.  S.  R.  802.  Ab  to 
115  N.  W.  654,  946,  22  L.E.A.(N.S.)  the  nature,  requisites  and  safficiency  of 
595.  bills  in  equity  generally,  see  Equitt, 

15.  Henrikson    v.    Henrikson,    143  vol.  10,  p.  408  et  seq. 

Wis.-  814,  127  v.  W.  962,  38  L.R.A.  19.  Iron  Age  Pub.  Co.  v.  Westera 
(N.S.)  534  and  note.  Union  Tel.  Co.,  83  Ala.  488,  3  So.  449, 

16.  Moore  v.  OaiigUetti,  228  Bl.  143,  3  A.  S.  R.  758. 

81  N.  E.  826,  10  Ann.  Cas.  560  and  20.  Milnes  v.  Oery,  14  Ves.  400,  9 

note.  Rev.  Rep.  307,  6  Eng.  Rul.  Cas.  683. 

17.  Townsbend  v.  Goodfellow,  40  1.  HerEog  v.  Atehison,  etc,  R.  Co., 
Minn.  312,  41  N.  W.  1056, 12  A.  S.  R.  153  Cal.  496,  95  Pac.  898,  17  L.R.A. 
736,  3  L.R.A.  730  and  note.  (N.S.)  428;  Fraser  v.  Bentel,  161  Cal. 

18.  Roquemore  v.  Mitchell,  167  Ala.  390,  119  Pac.  509,  Ann.  Cas.  1913B 
475,  52  So.  423,  140  A.  S.  R.  52  and  1062. 

note;  Shipley  t.  Fink,  102  Md.  219,  62      2.  Odenbreit  v.  Utheim,  131  Minn. 
AtL   860,   2   L.R.A.(N.S.)    1002   and  56, 154  N.  W.  741,  L.R.A.1916D  42L 
note;  Heniy  v.  Black,  210  Pa.  St.  245, 
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amovmt  of  the  purchase  money,  and  the  time  of  payment.*  The  l»ll 
should  show  affirmatively  that  the  contract  was  founded  on  proper 
consideration,^  although  it  has  been  held  that  a  complaint  to  compel 
specific  performance  of  a  ccmtract  to  convey  land  is  not  demurrable 
for  failure  to  present  facts  which  will  enable  the  court  to  say  that  the 
oonaideraticm  is  adequate,  where  it  spedfically  alleges  the  adequacy 
of  the  c(Hisideraiioo.*  If  part  performance  is  relied  on  to  tak6  the 
case  out  from  under  4be  statute  of  frauds  the  facts  indicating  such 
part  performance  diould  be  expretAy  stated  in  the  bill.*  A  bill 
for  specific  performance  of  a  contract  to  estabUsh  a  railway  station 
and  stop  trains  at  a  certain  place  must  aHege  that  performance  will 
not  be  detrimental  to  tiie  interests  of  the  public,  or  impose  great 
burdens  with  no  corresponding  advantage,'  ainee  these  facts  are 
essential  to  granting  specific  performance  of  such  contracts.*  A 
complaint  in  an  action  for  the  q>ecific  performance  of  a  contract 
for  the  sale  of  land,  alleging  that  the  vendor  was  the  owner  thereof* 
at  the  time  of  the  execution  of  the  contract,  need  not  also  allege  that 
he  was  the  owner  at  the  time  that  such  complaint  was  filed.*  And 
it  has  been  held  that  the  failure  of  a  petition  for  specific  performance 
of  an  agreement  in  a  lease  to  convey  the  leased  property  to  allege  the 
defendant's  ownership  of  the  property  does  not  require  a  reversal 
of  a  decree  in  the  plaintiflf's  favor  if  the  sufficiency  of  the  petition  was 
not  challenged  until  a  motion  in  arrest  of  judgment,  and  the  defend- 
ant's ownership  of  the  property  was  conceded  at  the  trial.** 

151.  Allegations  of  Performance  or  Offer  to  Perform. — ^A  bill,  peti- 
tion, or  complaint  seeking  the  specific  performance  of  a  contract 
should  aver  that  the  plaintiff  has  performed  his  part  of  the  contract 
or  that  he  is  wilUng  and  ready  to  perform  it,"  though  it  has  been 
held  that  a  failure  to. make  such  an  averment  ia  a  defect  in  form  only 
which  may  be  amended.**  Thus  it  has  been  held  that  a  failure  to 
plead  readiness  and  wilUngness  to  perform  will  not  cause  a  court  of 
equity  to  dismiss  a  Mil  for  specific  performance  of  a  contract  to  convey 
reial  estaite,  without  an  opportunity  to  the  complainant  to  move  for 
leave  to  amend  his  bill  in  that  respect,  if  a  case  for  specific  perform- 

3.  Johnston   v.    Glancy,    4   Blaokf.  695,  24  A.  S.  B.  17. 

(Ind.)  94,  28  Am.  Dec.  46.  10.  Tebeau  v.  Bidge,  261  Mo.  547, 

4.  Note:  19  L.B.A.(N.S.)  178,  170  S.  W.  871,  L.B.A.1915C  367. 

5.  Brown  v.  Sebastopol,  153  Cal.  11.  Boqnemore  v.  Mitchell,  167  Ala. 
704,  96  Pao.  868, 19  L.B.A.(N.S.)  178  475,  62  So.  423, 140  A.  8.  K.  52;  Gar- 
and  note.  retson  v.  Vanloon,  3  Q.  Greene  (la.) 

6.  Meaeh  y.  Stone,  1  D.  Chip.  (Vt)  128,  54  Am.  Dec.  492;  Hobart  v.  Ke- 
182,  6  Am.  Dec.  719.  hoe,  110  Minn.  490, 126  N.  W.  66, 136 

7.  Benog  v.  Atehison,  ete.,  B.  Co.,  A.  S.  B.  524;  Chess'  Appeal,  4  Pa.  St. 
153  Cal.  ^96,  96  Pao.  898,  17  LJt.A.   52,  46  Am.  Dec  668. 

(N.S.)  428.  IS.  Chess'  Appeal,  4  Pa.  St  62,  46 

8.  See  supra,  par.  97.  Am.  Dee.  668. 

9.  Ide  v.  Leiser,  10  Mont.  6,  24  Pac. 
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ance  is  otherwise  made  out."  Whenever  the  consent  of  a  third 
party  is  necessary  before  a  contract  becomes  binding  or  can  be  per- 
formed, a  bill  for  the  specific  performance  should  allege  such  con- 
sent.** One  form  of  averring  readiness  and  willingness  to  perform 
is  by  setting  forth  a  legal  tender  of  the  amount  which  may  be  due 
by  the  complainant  to  the  defendant  under  the  contract,*'  and  it  has 
been  held  that  it  is  sufficient  if  the  purchaser  offers  in  his  bill  to  make 
payment  and  perform  his  part  of  the  contract.**  £v«i  if  the  petition 
in  a  suit  by  a  purchaser  for  the  specific  performance  of  a  contract 
for  the  sale  of  land  contains  no  good  allegation  of  a  legal  tender  of 
the  purchase  price,  it  may  state  such  a  case  as  in  equity  will  excuse 
a  better  tender,  leaving  the  rights  of  the  parties  to  be  adjusted  and 
enforced  by  the  appropriate  decree.**  It  seems  to  be  sufficient  if  the 
plaintiff  shows  tha^  the  defendant  would  have  refused  the  tender  if 
,  it  had  been  made,**  and  that  a  purchaser  need  not  aver  tender  of  per- 
formance if  he  avers  that  the  defendant  has  repudiated  the  contract, 
and  expressly  waived  tender.*'  An  averment  of  tender  in  general 
words  will  be  sufficient,  since  the  technical  rules  governing  pleas  of 
tender  in  actions  at  law  are  inapplicable  in  equity.** 

152.  Averments  as  to  Inadequacy  of  Remedy  at  Law. — In  order  td 
obtain  a  decree  for  the  specific  performance  of  a  contract  other  than 
one  relating  to  real  estate  it  is  generally  necessary  for  the  complainant 
to  allege  some  special  equitable  ground  and  show  that  the  remedy 
at  law  is  inadequate.*  A  bill  is  insufficient  when  it  does  not  appear 
from  its  averments  that  injuries  which  may  accrue  to  complainants 
from  a  breach  of  their  contract  with  defendants  may  not  be  readily 
estimated  by  a  jury  and  damages  commensurate  with  them  given  in 
the  courts  of  law.'  A  bill  therefore  is  demurrable  if  it  either  shows 
that  the  plaintiff  has  a  remedy  at  law,  equally  sufficient  and  available, 
or  if  it  faib  to  show  that  he  is  without  such  remedy.*  But  a  com- 
plaint in  an  action  for  the  specific  performance  of  a  contract  for  the 

15.  WiMns  v.  Somerville,  80  Yt.  48,  and  note. 

66  Atl.  893,   130  A.   S.   R.  906,  11  Note:  4  Ann.  Cas.  853. 

L.R.A.(N.S.)  1183.  19.  Marten  v.  Merritt,  57  Ind.  34,  26 

14.  Roquemore  v.  Mitchell,  167  Ala.  Am.  Rep.  45. 

475,  52  So.  423,  140  A.  S.  R.  52.  20.  Chicora  Fertiliuer  Co.  v.  Dunan, 

16.  Bateman  v,  Hopkins,  157  N.  C.  91  Md.  144,  46  Atl.  347,  5aL.R.A.  401. 
470,  73  S.  E.  133,  Ann.  Cas.  1913C  And  see  Tender. 

642  and  note.  1.  Note:  6  L.R.A.(N.8.)  594.   Qen- 

16.  Solomon  Mier  Co.  v.  Hadden,  erally  as  to  the  eflEeet  of  adequacy  of 
148  Mich.  488,  111  N.  W.  1040,  118  A.  remedy  at  low,  see  supra,  par.  26  et 
S.  R.  586, 12  Ann.  Cas.  88.  seq. 

Note:  4  Ann.  Cas.  852.  2.  Lewman  y.  Ogden,  143  Ala.  351, 

17.  Harris   v.    Greenleaf,   117   Ky.  92  So.  102,  5  Ann.  Cas.  265. 

817,  79  S.  W-.  267,  4  Ann.  Cas.  849.  3.  Jones  v.  Newhall,  115  Mass.  244^ 

18.  Bateman  v.  Hopkins,  167  N.  C.  15  Am.  Rep.  97. 
470,  73  S.  E.  133,  Ann.  Cas.  1913C  642  /        . 
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sale  of  land  need  not  allege  the  n<mexistenoe  of  *  complete  or  adequate 
remedy  at  law  in  damages.* 

153.  Prayers  for  Relief. — ^It  ia  customary  for  a  bill  in  equity  for 
specific  performance  to  contain  a  prayw  for  specific  relief,  although 
a  prayer  for  an  injunction,  to  be  continued  doring  the  term  of  a  con- 
tract, restraining  the  defendants  from  threatened  breaches  of  the  con- 
tract, may  be  treated  as  ttie  equivalent  of  such  a  prayer.'  In  addition 
to  ^ecifio  performance  the  plaintiff  in  a  bill  in  equity  may  by  proper 
averments  and  proof  obtain  discovery  of  matters  involved  in  the  pro- 
ceedings.* Where  the  only  prayers  in  a  petition  are  for  specific 
performance  and  general  relief,  the  only  relief  that  can  be  granted 
in  such  as  is  connected  with  the  specific  prayer,'  and  is  not  incon- 
sistent with  itw*  Yet  in  a  case  in  which  specific  perfOTmance  is  refused 
the  court  may  retain  the  bill  and  grant  under  the  prayer  for  general 
relief  some  other  relief,'  such  as  may  be  proper  under  the  statements 
in  the  bill  and  the  facts  proved  proved  in  the  case.***  Where  a  bili 
prays  for  the  rescinding  of  a  contract  and  for  general  relief,  and  tho 
court  refuses  the  prayer  as  to  rescission,  it  may,  it  seems,  grant  specific 
performance'  of  the  contract  under  the  prayer  for  general  rdief,** 
while  it  will  not  adopt  this  course  if  there  is  no  prayer  for  general 
relief." 

154.  Demurrers.— 'A  demurrer  may  be  successfully  filed  to  a  bill 
praying  specific  performance  when  the  court  does  not  have  juris- 
diction,*' or  the  contract  is  unenforceable  under  the  statute  of  frauds,** 
or  the  bill  fails  to  show  that  the  remedy  at  law  is  not  adequate,*' 
or  where,  for  any  other  reason,  it  is  apparent  that  the  plaintiff  would 
not  be  entitled  to  a  decree  assuming  the  truth  of  his  averments.** 
The  grounds  of  a  demurrer  must  be  clearly  set  forth,  and  it  has  been 

4.  Ide  V.  Leiser,  10  Mont.  5,  24  Pac.   thnr,  16  Pet.  182, 10  U.  S.  (L.  ed.)  930. 
695,  24  A.  S.  E.  17.  11.  Hepburn  v.  Dnnlop,  1  Wheat. 

6.  Electrio  Lighting  Co.  v.  Mobile,  179,  4  U.  S.  (L.  ed.)  65. 
etc.,  E.  Co.,  109  Ala.  190, 19  So.  721,  55       12.  Cameal   v.    Banks,   10    Wheat 
A.  S.  R.  927.  181,  6  U.  S.  (L.  ed.)  297. 

6.  R«ece  Foldbe  Mach.  Co.  v.  Fen-       IS.  Bumgardner  v.  Leavitt,  35  W. 
wiek,  140  Fed.  287,  72  C.  C.  A.  30,  2  Va.  104,  13  8.  B.  87,  12  L.R.A.  776. 
L.R.A.(N.S.)  1094.  14.  Thompson  v.  New   South  Coal 

7.  White  V.  Sikes,  129  Ga.  508,  59  Co.,  135  Ala,  630,  34  So.  31,  93  A.  S. 
S.  E.  228,  121  A.  S.  E.  228.  R.  49,  62  L.E.A.  551;  Dicken  v.  Mc- 

8.  Ward  v.  Newbold,  115  Md.  689,  Kinley,  162  111.  318,  45  N.  E.  134,  54 
81  Atl.  793,  Ann.  Cas.  1913A  919.         A.  S.  E.  471;  Meach  v.  Perry,  1  D. 

9.  Tayloe  v.  Merchants'  P.  Ins.  Co.,  Chip.  (Vt)  182,  6  Am.  Dec.  719. 
9  How.  390,  13  U.  S.   (L.  ed.)   187;       15.  Note:  31  L.R.A.(N.S.)  494. 
Wait  V.  O'Neil,  76  Fed.  408,  47  U.  S.       16.  Standard   Fashion    Oo.   v.    Sie- 
App.  19,  22  C.  C.  A.  248,  34  L.E.A.  gel-Cooper  Co.,  157  N.  T.  60,  51  N.  E. 
550;  Casstevens  v.  Casstevens,  227  111.  408,  68  A.  S.  E.  749,  43  L.R.A    864. 
547,  81  N.  E.  709,  118  A.  S.  R.  291.  Generally  as  to  demurrers,  see  Equity, 

10.  Watts  V.  Waddle,  6  Pet.  389,  8  vol.  10,  p.  464;  Pleading,  vol.  21,  p 
U.  S.  (L.  ed.)  437;  Hohson  v.  M'Ar-  519  et  seq. 
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Iield  that  a  demurrer  to  a  bill  for  specific  performance  of  a  contract 
is  too  indefinite  when  it  merely  charges  that  the  complainant  does 
not  state  such  a  case  as  would  entitle  him  to  the  relief  sought,  that 
the  contract  is  void  and  of  no  effect,  and  that  Uie  promise  is  such 
that  it  cannot  be  enforced.^'  Allegations  in  a  bill  for  specific  p^- 
formance  which  announce  the  pleader's  construction  of  an  unambig- 
uous  and  entire  contract  pleaded  as  the  basis  of  recovery  or  relief 
are  not  taken  as  true  on  demurrer,  since  it  is  for  the  court,  not  the 
pleader,  to  put  a  construction  upon  such  contract.** 

155.  Pleas  and  Answers. — The  customary  rules  of  equity  pleading 
are  applicable  to  proceedings  for  specific  performance,  and  there  seems 
to  be  no  special  need  for  a  separate  discussion  here  of  the  nae  of  pleas 
and  answers  in  such  proceedings."  It  may  be  pointed  out,  however, 
that  a  bill  in  equity  for  specific  performance  may  sometimes  be 
strengthened  and  aided  by  reading  the  defendant's  answer  in  con- 
nection with  such  bill.  Thus  the  disclosures  contained  in  an  answer 
may  enable  the  plaintiff  to  correct  a  mistake  in  the  bill  and  laaj 
show  that  he  is  entitled  to  equitable  relief  although  of  a  character 
different  from  that  originally  claimed.**  Similarly  wHere  specific 
performance  oi  a  written  agreement  is  d^nanded,  and  parol  evidence 
is  admitted  -to  prove  a  contemporaneous  oral  agreement  alleged 
in  the  answer,  and  varying  the  written  contract,  the  court  nray  deeree 
specific  performance  of  the  contract  with  the  parol  variation  upon 
the  allegations  in  the  answer.*  Certain  defenses  must  be  pleaded 
specially  while  others  need  not  be  pleaded  at  all.  For  example,  to 
raise  the  defense  of  the  statute  of  frauds  to  prevent  a  decree  of  the 
specific  performance  of  a  parol  contract  for  the  sale  of  lands,  the 
■defendant  must  specially  plead  the  statute."  And  where,  in  a  suit  for 
specific  performance,  the  defendant  intends  to  ask  the  court  not  io- 
exercise  jurisdiction,  because  the  remedy  at  law  is  adequate,  the  objec- 
tion should  be  taken  by  answer,  and  unless  so  taken,  it  will  be  deemed 
to  have  been  waived.*  On  the  other  hand  it  is  not  necessary  specially  to 
plead  the  defense  of  illegality  in  proceedings  for  specific  performance, 
for  the  reason  that  whenever  the  same  is  made  to  appear,  to  the  court 
at  any  stage  of  a  case,  it  becomes  the  duty  of  the  court  to  refuse  to 
entertain  the  action.* 

156.  Amendments. — The  pleadings  in  actions  for  specific  perform- 
ance are  subject  to  the  usual  rules  of  pleading  and  practice  relating 

17  Darcey  v.  Darcey,  29  E.  I.  384,  1.  Redfield  v.  Gleaaon,  61  Vt.  220, 17 
71  Atl.  595,  23  L.R.A.{N.S.)  886.  Atl.  1075,  15  AS.  R.  889 

18  Meek  v.  Hurst,  223  Mo.  688, 122  2,  Talbot  v.  Bowen,  1  A.  K.  Marsh. 
S.  W.  1022,  135  A.  S.  R.  531.  (Ky.)  436,  10  Am   Dee.  747 

19  See  EouiTY,  vol.  10,  pp.  441,  3.  Rothholz  v.  Sohwarta,  46  N.  J. 
453     °'"      "*        '               '  ""  Eq  477^  19  au.  312,  19  A.  S.  R.  409. 

20  Rankin   v.    Maxwell,   2   A.   K.  4.  Reed  v.  Johnson,  27  Wash.  42,  67 
Mar^h.  (Ky.)  488, 12  Am.  Dec.  431.  Pac.  381,  57  L.R.A.  404. 
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lo  ameodmentB.*  A  ctMnplainant  may  amend  his  bill  to  oorreci 
omissions  when  a  case  for  specific  performance  has  been  made  out  in 
other  respects.*  A  bill  for  specific  performance  of  a  contract  may  also 
be  amended  to  ask  for  rersciasion  of  the  agreemmt  where  it  appears 
that  this  is  the  most  appropriate  relief  under  the  circumstances  of 
the  case.^  It  has  also  been  (^ecided  that  a  j)laintiff  may  amend  his 
petition  for  the  purpose  of  asking  thai  he  may  have  judgment  for 
damages  when  it  appears  that  the  original  relief  of  specific  perform- 
ance is  not  available  because  the  court  has  found  that  the  defendants 
are  unable  to  make  a  eonveyance.^  But  a  petition  for  leave  to  amend 
a  bill  for  specific  performance  by  adding  a  prayer  which  is  not  sup- 
ported by  the  allegations  in  the  bill  will  be  denied,  since  the  prnpn-oi 
amendment,  if  allowed,  would  be  nugatory.'  Answers  filed  to  bills 
in  equity  for  specific  performance  may  also  be  amended  with  leave  of 
court,!^  but  a  defendant  wiU  not  be  allowed  to  amend  his  answer 
by  inserting  an  allegaticoi  which  is  not  material  to  the  issues  involved 
in  the  proceedings.** 

Proof 

157.  Burden  of  Proof. — ^In  suits  for  specific  performance  the  gen- 
eral burden  of,  proof,  as  in  other  cases,**  rests  on  the  plaintiff." 
Not  only  must  he  prove  the  existence  of  the  contract  and  its  terms,** 
but  he  must  show  a  full  and  complete  performance  on  his  part,  or 
an  offw  of  such  performance.**  Furthermore  a  party  coming  to  a 
court  of  equity  for  specific  performance  must  show  that  there  is  equity 
and  good  conscience  in  support  of  his  claim  to  relief.**  For  example 
if  a  husband  sues  to  compel  specific  performance  of  his  wife's  con- 
tract to  convey  to  him  certain  real  estate,  the  burden  is  upon  him 
to  prove  that  she  made  the  contract  freely  and  voluntarily,  with  full 
knowledge  of  all  the  facts  surrounding  it,  without  any  fraud  being 
practiced  upon  her,  and  that  she  was  not  induced  to  make  it  by  his 
coercion  or  undue  influence.*'  Where  a  prima  fficie  case  has  been 
established,  and  the  defendant  rests  his  defense  oa  the  theory  that 

6.  See  Equitt,  vol.  10,  p.  491  et      11.  Kettering  v.  Eaatlack,  130  la. 

aeq.;  Pleading,  vol.  21,  p.  572  et  seq.  498,  107  N.  W.  177,  8  Ann.  Cas.  357. 

6.  Chess'  Appeal,  4  Pa.  St.  52,  45       12.  See  Evidence,  v<^.  10,  p.  900. 
Am.  Dec.  668;  Wilkins  v.  Somerville,       13.  Pureell  v.  Miner,  4  Wall.  513, 18 
80  Vt  48,  66  Atl.  893,  130  A.  S.  R.  U.  S.  (L.  ed.)  435;  Croft  v.  Hanover 
906,  11  L.R.A.(N.S.)  1183.  P.  Ins.  Co.,  40  W.  Va.  508,  21  S.  E. 

7.  Parrill    v.    McKinley,    9    Grat.  854,  52  A.  S.  R.  902. 

(Va.)  1,  58  Am.  Dee.  212  and  note.  14.  Clancy  v.  Plusky,  187  PI.  605, 

8.  Cornell    v.    Rodabaugh,   117   la.  58  N.  E.  594,  52  L.R.A.  277. 
287,  60  N.  W.  599,  94  A.  S.  R.  298.  15.  See  infra,  par.  158. 

9.  Newton  v.  Newton,  11  R.  I.  390,  16.  Barbour  v.  Hickey,  2  App.  Cas. 
23  Am.  Rep.  476.  (D.  C.)  207,  24  L.R.A.  763. 

10.  Flood   V.    Templeton,   152   Cal.       17.  Greene  v.  Greene,  42  Neb.  634, 
148,  92  Pac.  78, 13  L.R.A.  (N.S.)  579.     60  N.  W.  937,  47  A.  8.  R.  724. 
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the  contract  in  question  is  void  by  reason  of  a' provision  embodied 
therein  that  it  should  be  void  on  the  happening  of  a  certain  condi- 
tion, the  burden  of  proof  is  on  the  defendant  to  show  affirmatively 
the  existence  of  the  condition.*^  And  where  a  defendant  claims  that 
the  specific  performance  would  be  inequitable  as  respects  him,  it 
is  incumbent  on  him  to  ^tablish  that  ^ct.^'  Similarly  if  a  defend- 
ant seeks  to  avoid  the  specific  performance  of  a  contract  on  the  ground 

.   that  it  is  against  public  policy,  he  must  clearly  show  such  to  be  the 
case.*" 

158.  Proof  of  Performance  or  Readiness  to  Perform. — It  is  a  uni- 
versal rule  that  one  who  asks  for  qmcific  performance  must  be  in 
a  condition  to  perform  himself,*  and  a  decree  for  a  specific  perform- 
ance will  not  ordinarily  be  made  in  favor  of  a  party  who  has  himself 
been  in  default,*  or  who  has  wilfully  violated  his  part  of  the  con- 

,  tract,*  whereby  the  defendant  has  been  deprived  of  a  substantial 
benefit  under  it.*  Hence  it  is  that  a  party  seeking  to  enforce  specific 
performance  usually  has  the  burden  of  proving  that  he  has  complied 
with  its  terms,'  or  that  he  is  ready,  able,  and  willing  to  perform  his 
obligations  under  the  contract,"  in  their  entirety,'  and  to  do  whatever 
has  been  made  a  condition  precedent  on  his  part.^    Sometimes  the 

18.  Deakin  v!  Underwood,  37  Minn.  255  lU.  392,  99  N.  B.  684,  43  L.R.A. 
98,  33  N.  W.  318,  5  A.  S.  R.  827.  (N.S.)  44;  Brainett  v.  Burkhalter,  257 

19.  Old  Colony  R.  Corp.  v.  Evans,  111.  572,  101  N.  E.  189,  44  L.R.A. 
6  Gray  (Mass.)  25,  66  Am.  Dec.  394.  (N.S.)   733;  Boldt  v.  Early,  33  Ind. 

20.  Conemaugh  Gas  Co.  v.  Jackson  App.  43^  70  N.  E.  271,  104  A.  S.  R. 
Farm  Gas  Co.,  186  Pa.  St.  443,  40  Atl.  255. 

1000,  65  A.  S.  R.  865.  6.  Dorsey   v.    Paekwood,    12   How. 

1.  Morgan  V.  Morgan,  2  Wheat.  290,  126,  13  U.  S.  (L.  ed.)  921;  Very  v. 
4  U.  S.  (L.  ed.)  242.  Lew,  13  How.  345,  14  U.  S.  (L.  ed.) 

2.  Hyde  v.  Booraem,  16  Pet.  169,  10  173:  Robbins  v.  Kimball.  55  Ark.  414, 
U.  S.  (L.  ed.)  925;  Rutland  Marble  18  S.  W.  457,  29  A.  S.  R.  45;  Forth- 
Co.  V.  Ripley,  19  Wall.  339,  19  U.  S.  man  v.  Detera,  206  111.  159,  69  N.  E. 
(L.  ed.)  955;  Bowman  v.  Irons,  2  Bibb  97.  99  ±,  s.  R.  145;  Schenck  v.  Bal- 
(Ky.)  78,  4  Am.  Dec.  686;  Johnston  loy^  253  111.  415,  97  N.  E.  704,  Ann. 
V.  Mitchell,  1  A.  K.  Marsh.  (Ky.)  225,  Cas.  1913A  251;  Turn  Verein  Eiche  v. 
10  Am.  Dee.  727;  Breckenridge  v.  Kionka,  255  111.  392,  99  N.  E.  684,  43 
CUnkinbeai^,  2  Litt.    (Ky.)    127,   13  l.R.A.(N.S.)    44;    Bennett   v.    Burk- 

^M,*  P^-/o  Vv  i„°  o^  a''*  Tf  .^,  halter,  257  111.  572,  101  N.  E.  189,  44 
Hill  Eq.  (S.  C  )  19,  27  Am  Dee  ^1;  l.r.a'.(N.S.)  733;  Lewis  v.  Herndon, 
Jones  V.  Ro^rts,  6  Call  (Va.)  187,  3  3  Litt/  (Ky.)   358,  14  Am.  Dec.  68; 

S.G™nJy-v.    Edwa,^,    7    J.    J-  ?f,*\;/5fr.,''r««/ V'^'  '" 

Marsh.  (KyO  368,  23  Am.  Dec.  409.  ^^f  ?i  W    V»%?^    7fi  '<^    ^'807 

4.  Knatchbull  v.  Grueber,  1  Madd.  ^^'^*^'  ^^  ,^:  J*"  o  Vo  r  ^\  Ar^o  ' 
153,  3  Meriv.  124,  17  Rev.  Rep.  35,.  Ann.  Cas.  1^14C  263,  43  L.R.A. (N.S.) 
6  Eng.  Rul.  Cas.  668  and  note.  390. 

5.  Robbins  v.  Kimball,  55  Ark.  414.  7.  Tiernan  v.  Beam,  2  Ohio  383,  15 
18  S.  W.  457,  29  A.  S.  R.  45;  Hoen  Am.  Dec.  557. 

V.  Simmons,  1  Cal.  119,  52  Am.  Dec.  8.  Young  v.  Daniels,  2  la.  126,  63 
291;  Turn  Verein  Eiche  v.  Kionka.   Am.  Dec.  477.    As  to  the  neceasity  o£ 
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26  E.  C.  li.  SPECIFIC  PEEFOEMANCE  §§  159,  160 

rule  is  stated  in  the  form  tiiat  lie  wlio  asks  specific  performance  of 
his  contract  must  show  performance  or  an  offer  to  perform  on  his 
part,*  or  a  valid  excuse  for  the  nonperformance  of  the  covenants 
incumbent  upon  himself.^"  Under  certain  circumstances,  however, 
specific  performance  of  a  contract  will  be  decreed  in  spite  of  the  fact 
tliat  the  complainant  has  not  wholly  performed  his  part  of  the  agree- 
ment,** as,  for  example,  in  a  case  in  which  compensation  may  be 
made  for  the  injury  occasioned  by  the  complainant's  noncompUance 
with  the  strict  iermB  of  the  contract.**  It  should  appear  that  some 
injury  has  resulted  to  the  defendant  from  such  nonperformance.  If 
the  defendant  has  taken  possession  of  land  which  is  the  subject  mat- 
ter of  the  contract,  and  has  likewise  executed  the  agreement  in  part, 
the  court  may  consider  him  as  having  waived  his  objections' to  the 
complainant's  default  and  may  decree  a  specific  performance  of  the 
contract.** 

159.  Variance. — ^The  familiar  rule  that  probata  must  as^ree  with 
allegata  **  applies  to  proceedings  in  equity  for  the  specific  performance 
of  contracts.*'  Accordingly  if  the  contract  proved  differs  from  that 
pleaded,  specific  performance  will  be  denied.**  But  where  there  is 
enough  in  the  bill  to  warrant  the  relief,  and  the  defendants  could 
not  have  been  taken  by  surprise,  a  decree  granting  specific  performance 
will  not  be  reversed  on  the  ground  that  the  allegata  and  the  probata 
do  not  sufficiently  agree  to  justify  it.*' 

160.  Clearness  of  Proof. — A  decree  for  specific  performance  will 
not  be  granted  unless  the  evidence  of  the  making  of  the  contract  is 
clear  and  convincing,**  and  unless  its  terms,**  the  con^deration  on 

all^ations  of  performance  or  offer  to  17.  Moore  v.  Crawford,  130  U.  S. 
perform,  see  supra,  par.  151.  122,  9  S.  Ct.  447,  32  U.  S.  (L.  ed.)  878. 

9.  Boone  v.  Missouri  Iron  Co.,  17  18.  Aday  v.  Echols,  18  Ala.  363,  52 
How.  340,  15  U.  S.  (L.  ed:)  171.  Am.  Dec.  225;  Hudson  v.  Layton,  5 

10.  Walsh  V.  Preston,  109  U.  S.  297,  Har.  (Del.)  74,  48  Am.  Dec.  167;  Wil- 
3  S.  Ct.  169,  245,  27  U.  S.  (L.  ed.)  bur  v.  Toothaker,  105  Me.  490,  75  Atl. 
940;  Kinloch  v.  Hamlin,  2  Hill  Eq.  42, 18  Ann.  Gas.  1190 ;  Shipley  v.  Pink, 
(S.  C.)  19,  27  Am.  Dec.  441.  102  Md.  219,  62  Atl.  360,  2  L.R.A. 

11.  Brecbenridge  v.  Clinkinbeard,  2  (N.S.)  1002;  Parkliurst  v.  Van  Cort- 
Litt.  (Ky.)  127.  13  Am.  Dec.  261.  land,  14  Johns.  (N.  Y.)  15,  7  Am.  Deo. 

12.  Hydo  V.  Booraem,  16  Pet.  169,  427. 

10  U.  S.  (L.  ed.)  925;  Wynn  v.  Gar,  19.  PmweU  v.  Min«-,  4  Wall.  513, 

land,  19  Ark.  23,  68  Am.  Dec  190.  18  U.  S.    (L.  ed.)   435;  Williams  v. 

Note:  6  Eng.  Rul.  Gas.  683.  Morris.  95  U.  S.  444,  24  U.  S.  (L.  ed.) 

13.  Eamsay  v.  Brailsford,  2  Desaus.  360;  Hennessey  v.  Woolworth,  128  U. 
(S.  C.)  582,  2  Am.  Dee.  698.  R.  438.  9  8.  Ct.  109,  32  U.  S.  (L.  ed.) 

14.  See  Equity,  vol.  10,  p.  542;  .500;  Dalzell  v.  Dueher  Watch  Cnse 
Pleading,  vol.   21,  p.   609  et   seq.  Mfsi  Co.,  149  U.  8.  315,  13  8.  Ct.  886, 

16.  Iron  Age  Pub:  Co.  v.  Western  37  U.  S.  (L.  ed.)  749:  Pressed  Steel 
Union  Tel.  Co.,  83  Ala.  498,  3  So.  449,  Car  Co.  v.  Hansen,  137  Fed.  403.  71 
3A.  S.  R.  758.  C.  C.  A.  207,  2  L.R.A.(N.S.)   1172; 

16.  Hissam  v.  Parish,  41  W.  Va.  Hudson  v  Layton.  5  Har.  (Del.)  74, 
686,  24  8.  E.  600,  56  A.  S.  E.  892.  48  Am.   Dec   167;    Robbina   v.   Mc- 
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§  161  SPECIFIC  PERFORMANCE  25  E.  C.  L. 

which  it  was  founded,*"  and  the  time  of  its  execution  are  clearly 
established.*  In  all  cases  it  must  be  clearly  proven  to  the  satisfac- 
tion of  the  ooaxt  that  the  perfonnance  is  in  accordance  with  the  actual 
agreement  of  the  parties.*  While  the  foregoing  rule  is  a  general 
one  it  has  been  reiterated  with  special  emphasis  as  regards  parol  cc»i- 
tracts  for  conveying  real  estate.  Not  only  m\ist  the  existence  of  such 
a  contract  be  indubitably  estahlished,*  but  the  same  is  true  of  its 
terms,*  and  everything  required  to  be  embodied  in  the  memorandum 
called  for  by  the  statute  of  frauds.'  Additional  reasons  for  insisting 
on  clear  and  satisfactory  proof  may  be  found  in  the  death  of  one 
of  the  parties  to  the  contract,'  or  in  the  rapid  change  in  the  value 
of  the  real  estate  involved  in  the  proceedings.'  Specific  performance 
of  a  parol  agreement  for  the  sale  of  land,  upon  the  ground  of  part  per- 
formance,, will  not  be  decreed  unless  the  facts  alleged  to  be  in  part  per- 
formance are  dearly  proved.* 

161.  Degree  of  Proof. — A  distinction  is  drawn  between  the  case  of 
a  plaintiff  asking  the  specific  performance  of  a  contract  in  equity 
and  that  of  a  defendant  resisting  such  performance.  It  requires  leas 
strength  of  case  on  the  side  of  the  defendant  to  resist  the  bill  than  it 
does  upon  the  part  of  the  plaintiff  to  enforce  it.*  As  elsewhere  seen 
chancery  naay  in  certain  cases  decline  to  grant  specific  performance 
of  a  contract  which  at  the  same  time  chancery  would  refuse  to  set 

Knight,  5  N.  J.  Eq.  642,  45  Am.  Deo.  v.  Caesterens,  227  UL  547,  81  N.  E. 
406;  Price  v.  Lloyd,  31  Utah  86,  86  709,  118  A.  S.  R.  291;  Johnston  v. 
Pac.  767,  8  L.R.A.(N.S.)  870.  Glancy,  4  Blackf.  (Ind.)  94,  28  Am. 

20.  Pressed  Steel  Car  Co.  v.  Hansen,  Dec.  45;  Poland  v.  O'Connor,  1  Neb. 
137  Fed.  403,  71  C.  C.  A.  207,  2  50,  93  Am.  Dee.  327;  Hawkins  v.  Doe, 
I/.RA.(N.S.)  1172;  Hndson  v,  Layton,  68  Ore.  437,  119  Pac.  754,  Ann.  Cas. 
5  Har.  (Del)  74, 48  Am.  Dee.  167.  1914A  765;  Boggs  v.  Bodkin,  32  W. 

1.  Hudson  v.  Layton,  5  Har.  (Del)  Va.  5«B,  9  S.  E.  891,  5  L.R.A.  245; 
74,  48  Am.  Dee.  167.  Blanchard  v.  MoDougal,  6  Wis.  167,  70 

2.  Offntt  V.  0£Eutt,  106  Md.  236,  67  Am.  Dee.  458. 

A±l.  138,  124  A.  S.  R.  491,  12  L.R.A.  5.  Price  v.  Uoyd,  31  Utah  86,  86 
(N.S.)    232.  Pac  767,  8  L-R.A.(N.S.)  870. 

3.  Carr  v.  Duval,  14  Pet.  77,  10  U.  6.  Owenfe  v.  MeNaUy,  113  Cal.  444, 
S.   (L.  ed.)   361;  Van  Epps  v.  Red-  45  Pac.  710,  33  L.R.A.  369. 

field,   68   Conn.   39,   35   Atl.   809,  34  7.  DeSoUar  v.  Hanscome,  158  U.  8. 

L.R.A.  360;  Baldwin  v.  Baldwin,  73  216,  15  S.  Ct.  816,  39  U.  S.  (L.  ed.) 

Kan.  39,  84  Pae.  568,  4  L.R.A.(N.S.)  956. 

957;  Rankin  v.  Simpson,  19  Pa.  Pt.  8.  Aisy  v.  Echols,  18  Ala.  353,  52 

471,  57  Am.  Dec.  668;  Burkholder  v.  Am.  Dec.  225;  Burkholder  v.  Ludlam, 

Ludlam,  30  Grat.  (Va.)  255,  32  Am.  30  Grat.  (Va.)  255.  32  Am.  Rep.  668; 

Rep.  668;  Hazelton  v.  Pntnam,  3  Pin.  Blanchard  v.  McDougal,  6  Wis.  167,  70 

(Wis.)  107,  54  Am.  Deo.  158.  Am.  Deo.  458. 

Notes:  35  Am.  Dec.  543;  4  L.R.A.  Note:  49  L.R.A.  507. 

(N.S.)  41L  9.  Trigg  V.  Read,  5  Humph.  (Tenn.) 

4.  Van  Epps  v.  Redfleld,  68  Conn.  529,  42  Am.  Dee.  447;  Crotty  v.  Effler, 
39,  35  Atl.  809,  34  L.R.A.  360;  Cleve-  60  W.  Va.  258,  54  S.  E.  345,  9  Ann. 
land  V.  Martin,  218  111.  73,  75  N.  E.  Cas.  770. 

772,  3  L.R.A.(N.S.)   629;  Casstevens       Note:  128  A.  8.  R.  390,  391. 
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aside.*'  A  lees  exacting  stanclard  of  proof  is  required  to  induce 
a  court  of  equity  to  refuse  qwcific  performance  of  a  contract  for  the 
sale  of  land  than  is  required  to  reform  it  or  set  it  aside.**  Where  a 
proceeding  is  brought  for  the  specific  performance  of  a  parol  contract 
the  rule  seems  to  be  established  that  more  than  a  mere  preponderance 
of  testimony  is  required  to  establish  the  existenee  of  such  parol  con- 
tract when  its  existence  is  denied.** 

162.  Proof  of  Part  Performance  by  Parol  Evidence.^— The  recogni- 
tion of  the  exceptional  effect  of  part  performance  as  taking  an  oral 
contract  out  from  under  the  statute  of  frauds  *•  involves  the  princi- 
ple that  oral  evidence  is  admissible  in  such  cases  to  prove  both  the 
contract**  and  the  part  performance  of  the  contract.*'  Acts  of  part 
performance  may  themselves  be  considered  evidence  of  a  preceding 
parol  contract.**  In  those  jurisdictions  in  which  the  doctrine  (rf 
part  performance  is  not  followed,*'  where  proceedings  are  brought 
for  the  specific  performance  of  a  parol  contract  and  the  defendant 
denies  the  contract  as  alleged  and  relies  on  the  statute,  parol  evidence 
is  not  admissible  even  upon  the  ground  of  part  performance.** 

Form  and  Natwre  of  Relief 

163.  Injunctions  Generally. — One  of  the  methods  for  the  enforce- 
ment of  contracts  is  by  writs  of  injunction.*'  Thus  an  injunction  is 
the  proper  remedy  to  prevent  the  breach. of  a  contract  between  mer- 
chants to  cloee  their  places  of  business  ait  a  certain  hour  each  day 
for  a  limited  period  of  time.''  And  it  has  been  held  that  a  contract 
between  a  manufacturer  and  seller  of  patterns  for  all  kinds  of  gar- 
ments and  the  owner  of  a  large  dry  goods  store  that  the  latter  will 
purchase  such  patterns  an/1  keep  them  on  hand  for  sale,  and  will 
not  sell,  or  permit  to  be  sold,  during  die  term  of  the  contract,  any 
other  patterns,  will  be  specifically  enforced  by  enjoining  its  vio- 
lation.* Where  an  injunction  if  granted  would  accomplish  all 
that  a  decree  for  specific  performance  could  effect,  the  principles 

10.  See  snpra,  par.  5.  der,  2  Desaus.    (S.  C.)    171,  2  Am. 

11.  Brown  v.  Pitoairn,  148  Pa.  St  Dec.  686. 

387,  24  Atl.  52,  33  A.  8.  R.  834,  19.  Welty  v.  Jacobs,  171  111.  634,  48 

12.  Note:  4  L.R.A.(N.S.)  411.  N.  E.  723,  40  LJlJi.  98. 

13.  See  supra,  par.  60  et  seq.  Note:  140  A.  S.  R.  57. 

14.  Houston  V.  Townsend,  1  Del.  Ch.      And  see  Ikjunctions,  vol.  14,  p. 
416,  12  Am.  Dec.  109.  383  et  seq. 

15.  Houston  V.  Townsend,  1  Del  Ch.      20.  Stovall  v.  MoCntohen,  107  Ky. 
416,  12  Am.  Dec.  109.  577,  54  S.  W.  969,  92  A-  S.  R.  373,  47 

Note:  11  Bng.  Rnl.  Cas.  233.  L.R.A.  287. 

16.  Note:  6  Eng.  Rnl.  Cas.  744.  1.  Butterick  Pnb.  Oo.  v.  Fisher,  203 

17.  And  see  supra,  par.  60.  Mass.  122,  89  N.  £.  189, 133  A.  8.  R. 

18.  Barnes    v.    Teagne,    54    N.    C.   283. 
277,  62  Am.  Dec.  200;  Givens  v.  Cal- 
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which  apply  to  bills  for  specific  performance  largely  govern  the  grant- 
ing or  refusing  of  an  injunction.'  If  the  contract  is  one  which  would 
ordinarily  be  specifically  enforced  an  injunoticm  may  be  awarded 
where  this  is  the  most  appropriate  form  of  reUef.*  But  if  proceed- 
ings seeking  an  injunction  are  ancillary  to  those  for  the  specific 
performance  of  a  contract  the  injunction  will  usually  be  refused 
where  the  case  is  not  a  proper  one  for  specific  performance.*  Nor 
will  chancery  by  an  injunction  indirectly  enforce  specific  perform- 
ance of  particular  stipulations  separated  from  the  rest  of  the  contract, 
where  they  do  not  clearly  stand  by  themselves,  unaffected  by  other 
provisions.*  In  certajn .  cases,  however,  where  a  court  is  unable  or 
unwilling  to  decree  affirmatively  the  specific  performance  of  a  con- 
tract it  may  restrain  by  injuncti<»i  Ihe  doing  of  acts  in  violation  of 
the  terms  of  such  contract.*  By  an  injunction  the  court  may  be 
extending  its  remedy  as  far  as  it  is  able  to  prevent  the  defendant 
from  breaking  its  agreement.'  This  is  true  especially  where  a  con- 
tract contains  negative  covenants.  In  such  a  case  an  injunction  may 
be  issued  to  restrain  their  breach  although  a  decree  of  q>ecific  per- 
formance may  be  denied  as  regards  affirmative  stipulations  of  the  con- 
tract.* 

164.  Preliminary  Injunction. — In  proper  cases  preliminary  injunc- 
tions may  be  awarded  as  a  means  of  securing  the  specific  performance 
of  contracts,'  and  such  injunctions  may  be  made  permanent  after 
hearing.*"  The  granting  or  denying  of  a  temporary  injunction  is 
largely  within  the  discretion  of  the  trial  judge.  ,  But  in  a  proceeding 
for  the  specific  performance  of  a  contract  a  temporary  injunction 
against  the  breach  of  the  contract  will  not  be  granted  unless  the 

2.  Cleveland  v.  Martin,  218  Dl.  73,  Co.  v.  Siegel-Cooper  Co.,  157  N.  T. 

75  N.  E.  772,  3  L.R.A.(N.S.)  629;  60,  51  N.  E.  408,  68  A.  S.  R.  740,  43 
Maryland  Telephone,  etc.,  Co.  v.  Chas.   L.R.A.  8^ 

Simons  Sons  Co.,  103  Md.  136,  63  Atl.  Note:  6  Eng.  Rul.  Cas.  662. 

314, 115  A.  S.  R.  346;  Whalen  v.  Haiti-  7.  Standard  Fashion  Co.  v.  Siegel- 

more,  etc.,  R.  Co.,  108  Md.  11,  69  Atl.  Cooper  Co.,  157  N.  Y.  60,  51  N.  E. 

390, 129  A.  S.  R.  423, 17  L.R.A.(N.S.)  408,  68  A.  S.  R.  749,  43  L.R.A.  854. 

130.  8.  Butteriek  Pub.  Co.  v.  Fisher,  303 

Note:  140  A.  S.  R.  57.  Mass.  122,  89  N.  E.  189,  133  A.  S.  R. 

5.  Note:  140  A.  S.  R.  57.  283;  Lumley  v.  Wagner,  21  L.  J.  Ch. 
4.  Roquemore  v.  Mitchell,  167  Ala.  898,  1  Do  G.  M.  &  G.  604,  De  G.  &  S. 

475,  52  So.  423, 140  A.  S.  R.  52;  Haz-  485, 16  Jur.  871,  6  Eng.  RuL  Cas.  652. 

ard  v;  Hope  Land  Co.,  (R.  I.)  69  AO.  9.  Taylor  v.  Florida  East  Coast  R. 

602,  18  L.R.A.(N.S.)  293.  Co.,  54  Fla.  635,  45  So.  574,  127  A.  S. 

6.  Welty  V.  Jacobs,  171  DL  624,  49  R.  155,  14  Ann.  Cas.  472,  16  L.RA. 
N.  E.  723,  40  L.R.A.  98.  (N.S.)  307;  Wilkins  v.  Somerville,  80 

6.  Cleveland  v.  Martin,  218  111.  73,   Vt.  48,  66  Atl,  893,  130  A.  S.  R.  906, 

76  N.  E.  772,  3  L.R.A.(N.S.)   629;  11  L.R.A.(N.S.)  1183. 

Fowler  Utilities  Co.  v.  Gray,  168  Ind.  10.  Stovall  v.  MeCutchen,  107  Ky. 
1,  79  N.  E.  897,  120  A.  S.  R.  344,  7  577,  54  S.  W.  969,  92  A.  S.  R.  373,  47 
L.R.A.(N.S.)   726;  Standard  Fashion  L.R.A.  287. 
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allegations  of  the  bill  of  complaint  Trarrant  a  decree  of  specific  per- 
formance, and  it  also  appears  that  an  injunction  is  appropriate  and 
just." 

165.  Granting  Complete  Relief. — ^Where  a  court  of  equity  properly 
acquires  jurisdiction  of  a  cause  to  enforce  specific  performance  <rf 
a  contract,  the  court  will  proceed  to  administer  complete  justice  by 
adjudicating  all  matters  properly  presented  and  involved  in  the 
case.  Injunctions,  both  mandatory  and  restraining,  may  be  granted 
and  damages  may  be  awarded  upon  proper  allegations  and  proofs 
when  necessary  to  do  complete  justice.**  For  example  full  relief 
will  be  administered  in  a  suit  for  the  specific  performance  of  a  con- 
tract to  insure  by  compelling  the  payment  of  the  loss,  when  the  evi- 
dence of  its  extent  is  satisfactory.**  Affirmative  relief  may  even  be 
granted  to  a  defendant,  not  responsive  to  the  prayer  of  the  plaintiffs 
bill,  where  the  equities  of  the  whole  case  disclosed  by  the  pleadings 
and  proofs  require  it.**  But  the  ancillary  relief  of  an  injunction 
in  aid  of  specific  performance  will  not  be,  granted  when  the  contract, 
is  of  such  a  nature  diat  the  complainant  is  not  entitled  to  the  princi- 
pal relief  sought.*'  And  where  a  writ  of  ne  exeat  regno  is  available 
as  a  supplemental  remedy  in  cases  of  specific  performance,  it  will 
not  be  issued  unless  it  is  apparent  that  specifio  performance  should 
be  decreed.** 

166.  Reformation  Incident  to  Specific  Performance  Generally. — 
The  powers  of  chancery  in  reforming  contracts  are  strictly  limited, 
and  the  courts  are  not  inclined  io  reform  and  then  specifically  enforce 
a  contract.*'  Equily  cannot  make  for  the  parties  a  new  contract  ** 
and  then  decree  its  specific  performance.*'    Specific  performance  will 

11.  Taylor  v.  Florida  East  Coast  R.  16.  Brown  v.  Haft,  5  Paige  (N.  Y.) 
Co.,  54  Fla.  635,  45  So.  57^  127  A.  S.   235,  28  Am.  Dec.  425. 

R.  155,  14  Ann.  Cae.  472,  16  L.R.A.  17.  StovaU  v.  McCntchen,  107  Ky. 
(N.  S.)  307.  577,  54  S.  W.  969,  92  A.  S.  R.  373, 

12.  Taylor  v.  Florida  East  Coast  R.  47  L.RjL  287. 

Co.,  54  Fla.  635,  45  So.  574, 127  A.  S.  Not«:  26  Am.  Dec.  661. 

R.  165,  14  Ann.  Caa.  472,  16  L.R.A.  18.  KeUy  v.  Bradford,  3  Bibb  (Ky.) 

(N.S.)  307.  317,  6  Am.  Dec.  656;  Tardeveau  v. 

Note:  140  A.  S.  R.  62.  Smith,  Hardin  (Ky.)  175,  3  Am.  Dec. 

Generally  as  to  the  retention  by  a  727;  Spengler  v.  Sonnenberg,  88  Ohio' 

court  of  equity  of  jurisdiction  once  St.   192,  102  N.   E.   737,   Ann.   Cas. 

properly  acquired,  see  Equitt,  voL  10,  1914D    1083.    52   L.R.A.(N.S.)    510; 

p.  370  et  seq.  Lone  Star  Salt  Co.  v.  Texas  Short  Line 

13.  Phoenix  Ins.  Co.  v.  Ryland,  69  R.  Co.,  99  Tex.  434,  90  S.  W.  863,  3 
Md.  437,  16  Atl.  109,  1  L.R.A.  548.  LJEl.A.(N.S.)  828  and  note;  MiUer  v. 

14.  Owing's  Case,  1  Bland  (Md.)  Jones,  68  W.  Va.  526.  71  S.  E.  248,  36 
370, 17  Am.  Dec.  311.  And  see  gener-  L.R.A.(N.S.)  408;  Milnes  v.  Gery,  14 
ally,  BoxnTT,  vol.  10,  p.  538.  Ves.  400,  9  Rev.  Rep.  307,  6  Eng.  Rul. 

16.  Lewman  v.  Ogdoi,  143  Ala.  351,   Cu.  683. 
AH  So.  102,  5  Ann.  Cas.  265.  19.  Hepbazn  v.  Dunlop,  1  Wheat. 

341 


Digitized  by 


Google 


%  167  SPECIFIC  PERFORMANCE  26  B.  C.  L. 

not  be  decreed  of  something  which  a  party  has  not  ageeed  to  do  in 
spite  of  the  fact  tiliat  it  is  deemed  esaential  to  the  complete  attain- 
ment of  the  benefits  or  advantages  anticipated  as  a  result  of  the  con- 
tract.** Whenever  it  appears  that  matmal  matters  are  left  by  the 
parties  so  obscure  or  undefined  that  the  court  cannot  say  whether 
or  not  the  minds  of  the  parties  met  upon  all  the  essential  particulars, 
or  if  they  did,  the  court  cannot- say  exactly  upon  what  substantial 
terms  they  agreed,  the  case  is  not  one  for  specie  performance.*  If 
a  decree  of  specific  performance  should  be  entered  in  such  a  case  it 
would  be  uncertain  whethw  the  chancellor  was  enforcing  the  contract 
the  parties  had  agreed  upon,  or  whether  he  was  making  a  new  agree- 
ment for  them,  and  decreeing  its  execution.*  Accordingly  it  has 
been  held  that  where  a  vendor  through  no  fault  of  his  is  unable  to 
deliver  fruit  of  a  specified  variety,  he  cannot  be  compelled  to  supply 
another  variety,  for  this  would  be.  substituting  a  new  contract  rather 
than  compelling  compliance  with  the  original  contract.* 

167.  Reformation  for  Frond,  Accident  or  Ulstake.— ^Although  the 
general  subject  of  the  reformation  of  written  instruments  does  not  fall 
within  the  scope  of  the  present  article,*  it  may  be  here  stated  that 
under  certain  circumstances  an  instarument  may  be  reformed  on 
the  grounds  of  fraud,  mistake  or  accident  end  then  enforced  specifi- 
cally in  equity.*  It  is  generally  held  that  any  clause  improperly 
included  from  fraud,  accident  or  mistake  may  be  stricken  out,  that 
parol  evidence  is  admissible  ior  the  corredaon  of  mich  error,  and  that 
the  contract  may  then  be  specifically  enforced.*  But  where  a  con- 
tract is  within  the  statute  of  frauds  courts  of  equity  have  no  power 
or  jurisdiction  to  insert  any  new  and  essential  element,  or  matter 
that  is  required  by  the  statute  to  be  reduced  to  writing  in  order  to 
make  the  contract  valid  and  binding.'     The  requirements  of  the 

179,  4  U.  S.  (L.  ed.)  6B;  Waterman  v.  6.  Wynn  v.  Garland,  19  Aik.  23,  68 

Banks,  144  U.  S.  394, 12  S.  Ct.  646,  36  Am.  Dee.  190;  Eo«h  v.  Strenter,  218 

V.  S.  (L.  ed.)  479;  Hayes  v.  O'Brien,  HI.  546,  75  N.  E.  1049,  2  L.R.A.(N.S.) 

149  lU.  403,  37  N.  E.  73,  23  L.B.A.  210;  Glass  v.  Halbert,  102  Mass.  24. 

555.  3  Am.  Rep.  418;  Mosby  v.  Wall,  23 

Note:  49  L.R.A.  507.  Miss.  81,  56  Am.  Dec  71;  Harris  v. 

20.  Lone  Star   Salt   Co.   v.   Texas  Columbiana  County  Mut.  Ins.  Co.,  18 

Short  Line  R.  Co.,  99  Tex.  434,  90  8.  Ohio  116,  51  Am.  Dec.  448;  Atwood  v. 

W.  863,  3  L.R.A.(N.SO  828.  Mkeaka,  29  Okla.  69,  116  Pac.  1011, 

1.  Blanchard  v.  Detroit,  etc.,  R.  Co.,  L.R.A.1917A  602. 

31  Mich.  43,  18  Am.  Rep.  142.  Note:  L.R.A.1917A  59L 

2.  Aday  v.  Echols,  18  Ala.  353,  52      6.  Froyd  v.  Schulte,  206  111.  268, 103 
Am.  Dec.  25.  N.  E.  220,  Ann.  Cas.  1«14D  225  and 

3  Ontario  Deciduous  Fmit  Qrawen'  note. 
Ass'n  V.  Catting  Fmit  Packing  Co.,      7.  Allen  v.  Eit<^en,  16  Idaho  133. 

134  Cal.  21,  66  Pac.  28,  86  A.  S.  R.  100  Pac.  1062,  18  Ann.  Cas.  914  and 

231,  53  L.R.A.  681.  note,    L.R.AJ917A    563    and -note; 

4.  See    Retosuatiok    of    Ikstbit-  Froyd  v.  SehultE,  260  III.  268,  103  N. 

MENTS,  voL  23,  p.  306  et  aeq.  E.  220,  Ajtn.  Cas.  1914D  225  and  note; 
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statute  of  frauds  cannot  be  dispensed  with  merely  for  the  reasop  that 
the  want  of  the  writing  was  occasioned  bv  fraud,  accident  or  mistake.* 
Therefore  the  court  will  not  enforce  specific  performance  of  a  contract 
required  by  the  statute  of  frauds  to  be  in  writinj?  after  modifying 
its  terms  by  parol  evidence  on  account  of  a  mistake  in  the  writing.' 

168.  Enforcement  of  Penalties  and  Forfeitures.' — Although  equity 
has  in  some  eases  taken  jurisdiction  for  the  protection  of  a  grantor 
and  ordered  specific  performance  of  a  covenant  to  reconv^  in  ceae 
of  a  breach  of  condition,  and  thus  aided  in  the  divestiture  of  an 
estate,**  the  general  rule  is  that  a  court  of  chancery  will  not  eofwce 
a  forfeiture  or  a  penalty  but  will  instead  grant  relief  in  auch  cases.** 
For  example  where  en  agreement  for  the  tale  of  lands  for  a  jmee 
to  be  paid  in  instalments  at  specified  dates  contains  a  clause  of  for- 
feiture both  of  the  agreement  and  of  all  payments  of  past  instal- 
ments of  purchase  money  in  case  of  default  of  punctual  payment  of 
any  one  instalment,  the  condition  of  forfeiture  may  be  treated  as  a 
penalty  from  which  the  Vendee  may-  be  relieved  ao  as  to  permit  the 
issuance  of  a  decree  for  specific  performance  on  payment  of  the  pur- 
chase money  due.*"  But  where  a  ccHltract  impoaes  a  penalty  for 
nonperformance  a  court  of  equity  will  not  let  a  defendant  escape 
tfie  duty  of  specific  performance  by  making  an  dection  to  pay  the 
penalty  in  lieu  of  performance.** 

169.  Form  of  Decree  Generally. — ^Indecreeing  specific  performance, 
a  court  of  equity  must  require  the  performance  of  some  certain  and 
specific  act  which  ought  to  be  performed  by  the  delinquent  party 
and  it  cannot  enter  a  general  decree  that  in  future  the  delinquent 
party  shall  perform  the  acts  required  of  him  by  his  contract."  Fur- 
thermore in  entering  a  decree  of  specific  performance  the  court  has 
no  power  to  command  the  performance  of  acts  except  in  accordance 
•with  the  contract.**  As  regards  the  time  to  be  fixed  by  the  court 
for  compUance  with  a  decree  of  specific  performance  it  seems  to  be 
within  the  discretion  of  the  court  to  allow  a  vendor  in  a  suit  for  spe- 

Olass  y.  Hnlbert,  102  Mass.  24,  3  Am.   British     Golunbia     Orchard     Lands 
Bep.  418.  [1913]  A.  C.  (Eng.)  319,  Ann.  Gas. 

8.  Glass  T.  Hulbert,  102  Mass.  24,  3  1913D  930.  And  s«e  Equcft,  vol.  10, 
Am.  Rep.  418.  p.  328  et  seq. 

9.  Towwshend  v.  Stancroom,  6  Ves.  12.  Kilmer  v.  British  Golumbia 
328,  22  Eng.  Rnl.  Gas.  842.  Orchard  Lands   [1913]   A.  G.   (Eng.) 

10.  Ball  y.  Milliken,  31  B.  L  36,  76  319,  Ann.  Gas.  1913D  930  and  note. 
Atl.  789,  Ann.  Gas.  1912B  80,  37  13.  Powell  v.  Dwycr,  149  Mieh.  141, 
L.B.A.(N.S.)  623.  112  N.  W.  ^»,  11  L.B.A.(N.S.)  978. 

11.  Powell  y.  Dwyer,  149  MSch.  141,  And  see  supra,  par.  29. 

112  N.  W.  499,  11  L.R.A.(N.S.)  978;       14.  Atlanta,  etc.,  R.  Oo.  y.  Speer, 
"Wdls  y.  Smith,  7  Paige  (N.  T.)  22,  31  32  Ga.  .'^50,  79  Am.  Dec.  305. 
Am.  Dec.  274;  Ball  y.  MilHken.  31  B.       16.  Miller  v.  J<me8,  68  W.  Va.  526, 
I.  36,  7fi  Atl  7S9.  Ann  Gas.  ]»12B  30,  71  S.  B.  248,  86  L.R.A.(N.S.)  408. 
37     L.R.A.(N.S.)    «23;     Eilma    v. 
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cific  perfonuance  a  reasonable  time  in  which  to  perfect  his  title, 
where  lime  is  not  of  the  essence  of  the  contract,  and  to  do  so  will 
not  work  an  injustice  to  the  vendee.**  Where  an  incumbrance  can 
be  removed  merely  by  the  application  of  the  purchase  money,  and 
the  court  is  able  to  provide  for  the  conveyance  of  a  clear  title  to 
the  vendee,  the  mere  fact  that  an  incumbrance  does  exist  which  the 
plaintiff  has  not  removed,  or  even  is  unable  to  remove  without  the 
application  of  the  purchase  money  to  that  puirpoee,  will  not  prevent 
a  decree  for  specific  performance.*'  In  such  cases  it  is  within  the 
discretion  of  the  court  to  order  the  application  of  part  of  the  purchase 
money  to  the  liquidation  of  the  incumbrance,**  and  the  court  may 
also  reserve  a  lien  in  favor  of  one  of  the  parties  as  security  for  the 
payment  of  moneys  due  to  him.*'  In  actions  for  specific  perform- 
ance the  court  has  its  usual  discretionary  power  over  the  question  of 
imposing  costs.*" 

170.  Conditional  Decrees. — It  is  wil^in  the  powers  of  a  court  of 
equity  to  refuse  to  direct  the  specific  performance  of  a  contract  unless 
the  complainant  will  consent  to  a  conscientious  modification  of  the 
contract,  or,  what  would  generally  amount  to  the  same  thing,  take 
a  decree  upon  condition  of  doing  or  reUnquishing  certain  things 
to  the  other  party.*  A  conditional  decree  may  {M^vide  that  on  t^ 
payment  or  tender  to  him  of  a  designated  sum  the  defendant  shall 
execute  a  deed  of  conveyance  of  the  property  in  controversy,*  and 
on  the  plaintiff's  failure  to  make  the  payment  within  a  designated 
time  the  court  may  decree  the  dismissal  of  the  proceedings.*  But  a 
conditional  verdict  to  enforce  specific  performance  of  a  contract  to 
convey  land,  by  giving  damages  to  be  released  on  a  conveyance 
being  made,  is  erroneous  if  the  plaintiff's  declaration  shows  a  wholly 
unexecuted  verbal  contract  of  which  a  court  of  equity  would  not 
decree  specific  performance.*  It  has  been  decided  that  a  court  cannot 
require  a  landowner  to  covenant  not  to  place  any  building  in  front 

16.  Van  Riper  v.  Wickersham,  77  vol.  7,  p.  783  et  seq. 

N.  J.  Eq.  232,  76  Atl.  1020,  Ann.  Cas.  1.  Mechanics'  Bank  v.  Lynn,  1  Pet. 

1912A  319  and  note,  30  L.R.A.(N.S.)  376,  7  U.  S.    (L.  ed.)   185;  WUlard 

25.  V.  Tayloe,  8  Wall.  557,  19  U.  S.  (L. 

Note:  30  L.R.A.(N.S.)  25.  ed.)  501. 

17.  Note:    52   L.R.A.(N.S;)    964.  2.  Shelinsky  v.  Foster,  87  Conn.  90, 

18.  Foot  v.  Mechanics  Bank,  etc.,  87  Atl.  35,  Ann.  Cas.  1914C  1007; 
Co.,  144  Ky.  682,  139  S.  W.  840,  Ann.  Bateman  v.  Hopkins,  157  N.  C.  470,  73 
Cas.  1913A  714;  Leviness  v.  Con-  S.  E.  133,  Ann.  Cas.  1913C  642;  Har- 
eolidated  Gas,  etc.,  Power  Co.,  114  bera  v.  Oadsden,  6  Rich.  Eq.  (S.  C.) 
Md.  559,  80  Atl.  304,  Ann.  Cas.  1913C  284,  62  Am.  Dec.  390;  Peay  v.  Seigler, 
649.                                         .  48  8.  C.  496,  26  S.  E.  885,  59  A.  g.  R. 

19.  Hundlev    v.    Lyons,    5    Munf.  731. 

(Va.)  342,  7  Am.  Dec.  685.  3„  Le  Vine  v.  Whitehouse,  37  Utah 

20.  Abraham  v.  Stewart,  33  Mich.  7,  260,  109  Pac.  2,  Ann.  Cas.  1912C  407. 
21  A.  6.  R.  585.  Generally  as  to  the  4.  Irvine  v.  Bull,  4  Watts  (Pa.)  287, 
award  of  costs  in  equity,  see  Costs,  28  Am.  Dec.  7(^    , 
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of  a  neighbor's  windows  upon  decreeing  specific  performance  of  an 
agreement  by  the  latter  to  convey  a  strip  of  land  in  consideration 
that  a  contemplated  building  should  not  darken  the  windows.^ 

171.  ProTision  hS  to  F«rm  and  Execution  of  Deed. — A  question 
mmetimes  arises  as  to  whether  the  plaintiff  in  obtaining  a  decree 
for  specific  performance  inv<^ving  the  execution  of  a  deed  is  entatied 
to  a  deed  with  a  clause  of  warranty.  According  to  one  view  if  the 
contract  does  not  provide  that  the  deed  should  be  one  with  a  warranty 
clause  the  court  will  not  direct  that  the  deed  must  contain  such  a 
clause.*  Hut  in  some 'jurisdictions  it  seems  that  the  usual  form  <vf  con- 
veyance, with  full  covenants,  may  be  decreed  in  an  action  for  the 
specific  performance  of  a  contract  to  ccivey  land,  which  does  not 
require  a  conveyance  in  any  particular  form,'  The  decree  may  be 
one  requiring  the  execution  of  a  quitclaim  deed  with  covenants  of 
warranty  in  common  form  against  all  persons  claiming  by,  through, 
or  under  the  defendant*  And  it  may  be  observed  that  where  a 
contniot  has  been  made  for  the  sale  of  real  property  and  its  convey- 
ance by  warranty  deed,  the  purchaser  ordinarily  has  a  right  to  insist 
that  such  deed  shall  be  executed  by  the  person  with  whom  he  con- 
tracted.' 

Damages  as  Relief 

172.  Damages  in  Lieu  of  Specific  Performance. — ^In  certain  cases 
a  court  of  equity  when  unable  to  grant  specific  performance  of  a  con- 
tract will  not  dismiss  the  bill,  but  will  retain  jurisdiction  and  award 
damages  in  place  of  such  perforroaBce.**  For  example,  where  land 
which  is  the  subject  of  a  suit  for  specific  performance  is  sold  pending 
the  litigation  and  before  decree,  the  ooort  may  award  damages  in 
lieu  of  a  decree  of  enforcement  of  the  contract.**  The  same  is  true 
where  specific  performance  is  refused  because  of  the  failure  to  estab- 
lish the  contract  as  alleged.**  This  rule  of  prsictitte  is  in  accordance 
with  the  general  principle  that  if  specific  performance  is  denied  the 

6.  Shipley  v.  Pink,  102  Md.  219,  62  10.  Aday  ▼.  Echols,  18  Ala.  353,  52 

N.  E.  3j0,  2  L.R.A.(N.S.)  1002.  Am.  Dec.  225;  Sanitary  Dist.  v.  Mar- 

6.  Sargent  v.  Realty  Traders,  82  N.  tin,  227  lU.  260,  81  N.  E.  417, 10  Ann. 
J.  Eq.  331,  88  Atl.  1043,  Ann.  Cas.  Cas.  227;  Cornell  v.  Rodabangfa,  117 
1915C  488  and  note.  la.  2S7,  90  N.  W.  599,  94  A,  S.  R.  298; 

7.  Note:  Ann.  Cas.  1915C  491.  Bowie  v.  Stonestreet,  6  Md.  418,  61 

8.  Somerville  v.  Tmeman,  4  Har.  &  Am.  Dec  318. 

McH.  (Md.)  43, 1  Am.  Dec  389;  Rob-  11.  Mobile  v.  Kimball,  102  U.  8.  691, 
inson  v.  Robinson,  9  Gray  (Mass.)  447,  26  U.  S.  (L.  ed.)  288;  Sanitary  Dist. 
69  Am.  Dec.  301.  v.  Maitin,  227  lU.  260,  81  N.  E.  417, 

9.  Geo.  H.  Paal  Co.  v.  Shaw.  86  10  Ann.  Cas.  227;  R«es  v.  Smith,  1 
Kan.   136.  119  Pac  546,  Ana.   Cas.  Ohio  124, 13  Am.  Dec  699. 

1913B  9.';6  and  note,  37  L.R.A.(N.S.)  12.  Jones  v.  Gainer,  157  Ala.  218, 
1123  and  note.  47  So.  142,  131  A.  S.  R.  62. 
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court  may  retain  the  bill  and  adjudicate  and  adjust  any  other  equities 
which  have  arisen  between  die  partiee.^'  The  jurisdiction  of  chan- 
cery to  grant  damages  in  lieu  of  q)ecific  performance  is  <»e  which 
is  exercised  only  under  special  circumstances  **  to  prevent  injustice." 
The  awarding  of  damages  is  exceptional  for  the  very  reason  that 
jurisdiction  in  equity  depends  ori  Uie  essential  fact  that  a  judgment 
at  law  for  damages  would  not  be  an  adequate  remedy."  Therefore 
a  bill  for  specific  performance  ot  a  contract  will  not  be  retained  for 
the  assessment  of  damages  where  a  case  is  not  made  out  for  q)ecific 
performance,  and  no  other  special  equity  is  shown  which  will  support 
jurisdiction  of  the  oourt^'  The  rule  has  been  laid  down  that  a  court 
of  equity  will  not  grant  pecuniary  compensation  in  lieu  of  q)ecific 
performance  unless  the  case  presented  is  one  for  equitable  interposition 
such  as  would  entitle  the  plaintiff  to  performance  but  for  intervening 
facte,  such  as  the  destruction  of  the  property,  the  conveyance  of  the 
same  to  an  innocent  third  person,  or  the  refusal  of  the  vendor's  wife 
to  join  in  a  conveyance.**  A  q>ecial  equity  for  relief  by  an  award 
of  damages  may  also  be  shown  to  exist  when  the  defendant  has  acted 
inequitably  in  trying  to  avoid  a  decree  of  specific  performance." 
Even  when  the  plaintiff  has  made  out  a  proper  case  for  the  retention 
of  his  bill  and  the  awarding  of  damages  in  lieu  of  specific  perform- 
ance the  court  will  not  grant  that  substituted  remedy  unless  it  is 
requested,**  or  unless  damages  are  claimed/  although  a  prayer  for 
general  relief  may,  it  seems,  be  sufficient*  This  r^t  to  damages 
cannot  be  invoked  by  a  purchaser  who,  at  the  time  of  the  makmg 
of  the  contract,  had  notice  of  the  fact  that  the  vendo;r  had  a  limited 
interest  in  the  land,  or  that  his  title  was  defective,  or  the  quantity 
deficient.' 

173.  Allowances  of  Compeniation  for  Improvements. — ^When  the 
labor  or  money  of  a  person  has  been  expended  in  the  permanent 

13.  Chabot  v.  Wiuter  PaA  Co.,  34  18.  Marks  v.  Gates,  154  Fed.  481,  83 
Fla.  258,  15  So,  756,  43  A.  8.  R.  192.  C.  C.  A.  321, 12  Ann.  Cas.  120. 

And  see  Equity,  vol.  10,  p.  370  et  seq.       19.  Morgan  v.  Bell,  3  Wash.  554, 

14.  Mobile  v.  Kimball,  102  U.  8.  691,  28  Pac.  926,  16  L.R.A.  614. 

26  U.  S.  (L.  ed.)  238;  Rider  v.  Gray,  20.  Bana^an  v.  Malaney,  20  Mass. 

10  Md.  282,  69  Am.  Dec.  135;  Baldwin  46,  85  N.  E.  839, 128  A.  S.  R.  378,  19 

V.  Munn,  2  Wend.   (N.  Y.)  399,  20  L.R.A.(N.S.)  871. 

Am.  Dec.  627;  Bryant  Timber  Co.  ▼.  1.  Bradley  v.  Aldrich,  40  N.  Y.  504, 

WUson,  151  N.  C.  154,  65  S.  B.  932,  100  Am.  Dec  528. 

134  A.  S.  R.  982.  2.  Wait  v.  O'Neil,  76  Fed.  408,  22 

15.  Wiley  v.  Wiley,  115  Md.  646,  81  C.  C.  A.  248,  34  L.R.A.  550. 

Atl.  180,  Ann.  Cas.  1913A  789.  8.  Kennedy    v.    Hazelton,    128    U. 

16.  Mor^n  v.  Bell,  3  Wash.  554,  28  S.  667,  9  S.  Ct.  202,  32  U.  S.  (L.  ed.) 
Pac.  925,  16  L.R.A.  614.  And  see  576;  Sellers  v.  Greer,  172  Dl.  549,  50 
supra,  par.  28.  N.  E.  246,  40  L.R.A.  589;  MoQneen  v. 

17.  Bromberg  v.  Bngenotto  C<«Btr.  Chonteau,  20  Mo.  222,  64  Am.  Dec. 
Co.,  158  Ala.  323,  48  So.  60, 19  L.R.A.  178. 

(N.S.)  1175.  Note:  10  L.B.A.(N.S.)  119. 
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impzovoneiit  and  enrichment  of  the  pn^)Wty  of  another  by  a  parol 
contract  or  agreement  which  cannot  be  enforced  becauee,  and  only 
because,  it  is  not  in  writing,  the  party  repudiating  the  contract  will 
not  be  allowed  to  take  and  hold  the  property  thus  improved  and 
enriched,  without  compensation  for  the  additional  value  which  these 
improvMuents  have  conferred  upon  the  property.  This  rule  rests 
upon  the  broad  principle  that  it  is  against  consdenoe  that  (me  man 
shall  be  enriched  to  the  injury  and  cost  of  anotiaer,  induced  by  his 
own  act.*  In  Budi  cases,  to  prevent  injustice  compensation  may  be 
awarded  for  ihe  improvements,'  and  where  a  bill  for  specific  perform- 
ance of  a  parol  agreement  is  denied  because  of  failure  to  make  out 
a  proper  case,  it  may  be  retained  by  a  coturt  of  equity  for  this  pur- 
pose,* provided  it  appears  tha;t  the  purchaser  v/wA  into  paBseeaioa 
and  made  valuable  improvements  on  the  land  upon  the  faith  of  the 
contract  uid  that  he  has  no  adequate  remedy  at  law.'  In  such  caees 
where  specific  performance  cannot  be  decreed,  the  court  may  decide 
the  repayment  of  the  purchase  money  '  and  interest,*  together  with 
the  value  of  the  improvements.*"  But  a  vendee  in  possession  under 
a  contract  for  the  purchase  of  land,  suing  for  specific  performance, 
who  fails  to  maintain  his  right  of  action,  on  account  of  his  own  laches, 
negligence,  and  disregard  of  his  obligations,  and  not  from  any  techni- 
cal defect  in  the  form  of  the  contract,  is  not  entitled  to  recover  for 
improvements  erected  by  him.** 

174.  Damages  in  Addition  to  Specific  Enforcement. — ^Equity  may 
in  proper  cases  grant  spedfic  performance  of  a  contract  and  in  addi- 
tion direct  the  payment  of  damages.  For  example  if  a  defendant 
has  partly  disabled  himself  from  carrying  out  the  contract,  he  may 
be  decreed  to  perform  specifically  so  much  as  he  is  still  able  to  per- 
form, and  the  plaintiff  may  recover  damages  for  the  residue.**    The 

4.  Pitt  V.  Moore,  99  N.  G.  85, 5  S.  £.  Joimston  v.  Olancy,  4  Blaekf.  (Ind.) 
389,  6  A.  S.  B.  489  and  note.  94,  28  Am.  Dec.  46;  Pinnoek  v.  Cloogh, 

6.  Ghabot  v.  Winter  Park  Co.,  34  16  Vt.  500,  42  Am.  Dec  52L 
Fla.  258,  15  So.  756,  43  A.  S.  R.  192;  9.  Johnston  v.  Glant^,  4  Blaekf. 
Green  v.  Dnunmond,  31  Md.  71, 1  Am.  (Ind.)  94,  28  Am.  Dec.  45. 
Bep.  14;  Mutual  L.  Ins.  Go.  v.  10.  Ghabot  v.  Winter  Park  Co.,  34 
Stephens,  214  N.  Y.  488, 108  N.  E.  856,  Pla.  258,  15  So.  756,  43  A.  S.  B.  192; 
L.B.A.1917C  809;  Luton  v.  Badham,  Johnston  t.  Olancy,  4  Blaekf.  (Ind.) 
127  N.  G.  96,  37  S.  E.  143,  80  A.  S.  B.  94,  28  Am.  Dec.  45;  McCampbell  v. 
783  and  note,  53  L.B.A.  337.  McCampbell,  5  Litt.  (Ky.)  92,  15  Am. 

6.  Aday  v.  Echols,  18  Ala.  353,  52  Dec.  48:  Superior  OH,  etc.,  Co.  ▼.  Meh- 
Am.  Dec.  225;  Jones  v  Gainer,  157  lin,  25  Okla.  809, 108  Pae.  646, 138  A. 
Ala.  218,  47  So.  142, 131  A.  S.  B.  52;  B.  B.  942. 

Houston  v.  Sledge,  101  N.  C.  640,  8  S.  11.  Chabot  v.  Winter  PaA  Co.,  34 
E.  146,  2  L.B.A.  487.  Ma.  258, 15  So.  756,  43  A.  S.  B.  192. 

7.  Jonee  v.  Gainer,  157  Ala.  218,  47  12.  Townsend  v.  Vanderwerter,  160 
So.  142, 131  A.  S.  B.  62.  U.  S.  171,  16  S.  Gt.  258,  40  U.  S.  (L. 

8.  Chabot  v.  Winter  Park  Co.,  34  ed.)  383;  Adams  v.  Messinger,  147 
Pla.  258, 15  So.  756,  43  A.  S.  B.  192;  Mass.  185,  17  N.  E.  491,  9  A.  S.  B. 
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practice  existing  in  ihe  chancery  coiurts  of  ^ving  eon^eneation  aa 
a  supplemental  relief  in  a  suit  for  i^  specific  performance  of  a  con- 
tract for  the  sale  of  land  is  not  itself  an  equitable  function,  damaged 
pertaining  more  properly  to  the  courts  of  law,  but  is  an  outgrowth 
of  the  right  long  exercised  by  chancery  courts  of  adjudicating  all 
matters  properly  presented  by  and  actually  involved  in  the  cas« 
at  hand,  when  jurisdiction  is  once  assumed  on  equitable  grounds.^' 
Specific  pcr'ormance  with  compensation  will  be  refused  a  vendee 
where  it  would  be  entirely  impracticable  to  ascertain  what  sum  of 
money  would  be  an  adequate  compensation  under  the  circumstauoea 
of  the  case.**  Such  relief  will  also  be  refused  whene  its  aHowaocy 
would  operate  with  undue  severity  either  <m  one  of  the  parties  to  th« 
contract  or  to  a  third  peraon  whose  rights  would  be  affected.** 

679;  Biyant  Timber  Co.  y.  Wihra,      18.  Note:  Ana.  Cas.  1915D  1108. 
161  N.  G.  154,  66  S.  E.  032, 134  A.  8.       14.  Note:  10  LJLA.(N.S.)  120. 
B.  982.  .16.  Note:  Ann.  Gas.  1915D  1108. 
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GuARDiAirsHip  o»  SmtmuBatB 

1.  In  General 

2.  Powen  and  Dnties  of  Onardian 

* 

Spkndthbitt  TKuars 

3.  DeflnitioB;  Invalidity  under  English  Doctrine  , 
4  Validity  under  American  Doctrine  Generally 

5.  Statutory  Provisions 

6.  Trust  for  Benefit  of  Donor 

7.  PrerequisiteB  to  Creation  of  Trust 

8.  Expression  of  Intention  of  Donor  or  Testator 

9.  Bankmptcy  or  Insolvency  of  Benefleiary 

XL  Habitual  Drunkard! 

10.  Deflnitiont 

11.  Status  before  Inqnisition 

12.  Inquisition  and  Effect  Thereof 

13.  Compulsory  Commitment 

14.  Use  of  Public  Money  for  Treatment 


I.  Spendthrifts 

Ouardicmshdp  of  Spendtfmft$ 

1.  In  General. —  Express  provision  is  made  by  the  statutes  of  some 
states  for  the  appointment  of  guardians  for  spendthrifts,  on  the  insti- 
tution of  proper  proceedings  for  that  purpose,*  and  jurisdiction  of 

1    TTw.  V  Ure  223  Til.  454,  79  N.  E.  117;  Ex  parte  Chase,  26  R.  I.  351,  58 
153    114  as'  B.  336;   Chandler  v.   Atl.  978,  69  L.E.A.  493. 
Sinimons,  97  Mass.  508,  93  Am.  Dec. 
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such  proceedings  is  frequently  vested  in  the  probate  court.*  After  a 
guardian  has  been  duly  appointed  for  a  spendthrift,  the  latter  is  ren- 
dered incompetent  to  make  any  bargain  or  contract,  except  for  neces- 
saries, and  all  gifts,  sales,  or  transfers  of  real  or  personal  estate  made 
by  him  before  the  termination  of  the  guardianship  are  void.*  It  has 
been  held  that  fae  cannot  even  make  adcnovledgmeat  that  will  take 
his  debt  out  of  the  statute  of  limitations,  thou^  his  guardian  may 
bind  the  ward's  estate  by  such  an  acknowledgment.*  A  deed  made 
by  a  vendor  after  he  hag  been  adjudged  a  spendthrift  by  the  probate 
court  and  a  conservator  appginted  for  him  is  void,  and  his  grantee  is 
chargeable  with  notice  by  the  record  of  such  fact  and  is  not  entitled 
to  be  repaid  money  expended  for  taxes,  as  a  condition  precedent  to 
setting  aside  such  deed.*  It  is  competent  for  a  statute  to  make  the 
adjudication  of  a  spendthrift's  disability  relate  back  to  the  time  of 
the  commencement  of  proceedings  against  him.* 

2.  Powers  and  Duties  «f  Gsardian.— >In  some  jurisdictions  the 
statute  prescribing  the  powers  and  duties  of  a  guardian  of  a  spend- 
thrift authorizes  and  «mpower8  the  guerdiaa  to  take  into  his  posses- 
sion all  the  lands,  goods,  chattels,  rights,  and  credits  of  Ute  ward,  and 
to  dispose  of  and  manage  them  to  the  best  advMitage  of  ^tte  ward 
and  his  heirs,  provided  that  he  shall  n'ot  sell  and  convey  the  lands  of 
the  ward  without  the  ordei'  and  permission  of  the  supreme  court. 
And  if  any  person  shall  detain  or  withhold  the  lands,  goods,  chattels, 
rights  or  credits  of  the  ward,  the  guardian  may  demand  and  recover 
them  by  due  course  of  law;  and  out  of  the  estate  he  is  to  pay  the 
just  debts  of  the  ward.'  Under  such  a  statute  the  guardian  is  vested 
with  an  authority  certainly  not  less  than  that  of  a  guardian  of  an  in- 
fan!-  at  common  law,®  and  it  has  been  decided  that  he  has  authority, 
as  ffi;ardian,  to  sell  trees  standing  on  his  ward's  land  and  may  receive 
the  money  or  take  notes  therefor  payable  to  himself.*  It  has  been 
held,  however,  that  one  appointed  guardian  of  another  becaose  of  his 

2.  Ure  V.  Ure,  223  111.  454,  79  N.  E.  508,  98  Am.  Dec.  117  and  note; 
153.  114  A.  S.  R.  336;  Chandler  v.  Thompson  v.  Boardman,  1  Vt.  367,  18 
Simmons,  97  Mass.  508,  93  Am.  Dec.  Am.  Dec.  684. 

117.    In  Ure  v.  Ure,  223  111.  454,  79  N.       4.  Chandler  v.  .Simmons,  97  Mass. 

E.  153,  114  A.  S.  R.  336,  it  was  held  508,  93  Am.  Dec.^17. 

that  a  probate  court  has  original  ju-      6.  Ure  v.  Ure,  223  111.  454,  79  N.  E. 

risdic^ion  to  declare  a  person  a  spend-  153,  114  A.  S.  R.  336. 

thrift  and  to  appoint  a  conservator  for      6.  Chandler  v.   Simmons,  97  Ma^. 

him,  although  the  statute  provides  that  508,  93  Am.  Dec.  117. 

where  there  has  been  a  trial  in  the      7.  Thompson   v.   Boardman,   1   Vt. 

connty  court  of  an  issue  as  to  whether  367,  18  Am.  Dec  684. 

a  person   is  a   lunatic,   drunkard   or      8.  Generally  as  to  the  powers  of  a 

spendthrift,  the  record  of  the  verdict  guardian  of  an  infant,  see  (Htakdiaw 

and  judgment  shall  be  certified  to  the  akd  Ward,  vol.  12,  p.  1119  et  seq. 

probnte  court  and  the  issue  need  not      9.  Thompson   v.   Boardman^  1  Vt. 

Le  tried  again.  367, 18  Am.  Dee.  684. 

3.  Chandler  t.  Simmons,  97  Mass. 
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lack  of  discretion  to  manage  his  estate,  has  no  authority  over  the  per> 
son  of  his  waxd,  which  will  entitle  him  to  separate  the  ward  from  his 
wife.** 

Spendthrift  Trusts 

3.  Definitioii;  Invalidity  under  Enflish  Doctrine. — A  spendthrift 
trust  is  the  term  commonly  used  to  designate  a  trust  created  to  pro- 
vide a  fund  for  the  maintenance  of  the  beneficiary  and  at  the  same 
time  to  secure  it  against  his  improvidence  or  incapacity.**  It  is  the 
settled  doctrine  in  England  that  where  the  income  of  a  trust  estate  is 
given  to  any  person,  other  thtm  a  married  woman,  for  life,  the  equi- 
table estate  for  life  is  alienable  by  and  liable  in  equity  to  the  debts  of 
the  cestui  que  trust,  and  that  this  quality  is  so  inseparable  from  the 
estate  that  no  provialon,  howe^'er  express,  which  does  not  operate  as 
a  cessor  or  limitation  of  the  estate  itself,  can  protect  it  from  his 
debts.*'  The  Knglish  doctrine  has  been  approved  and  adopted  by  the 
courts  of  some  of  the  states  of  this  country,**  but  is  rejected  in  the 
majority  of  them.**  The  doctrine  rests  on  two  grounds:  (1)  that 
the  right  of  alienation  is  a  necessary  incident  to  an  equitable  estate 
for  life,  and  any  restraint  upon  this  right  is  against  the  policy  of  the 
law,  which  favors  the  ready  alienation  of  property;  and  (2)  that 
public  pidicy  forbids  that  one  should  have  the  right  to  enjoy  the  in- 
come of  property,  to  the  exclusion  of  his  creditors.*'  But  even  in  Eng- 
land, as  well  as  in  those  states  where  the  English  rule  has  been  adopted, 
it  is  held  that  if  the  gift  or  devise  contains  a  condition  of  cessor  upon 
the  bankruptcy  or  insolvency  of  the  beneficiary,  or  upon  an  at- 

10.  Ex  parte  Chase,  26  R.  I.  861,  58  384  and  note,  diaapproving:  dictum  to 
Atl.  978,  69  L.R.A.  493.  the  contrary  in  Garland  v.  Garland,  87 

11.  Wagner  v.  Wagner,  244  IJl.  101,  Va.  758, 13  S.  E.  478,  24  A.  S.  R.  682, 
91  N.  £.  66,  18  Ann.  Cas.  490  and  13  L..R.A.  212. 

note;  Kesaner  v.  Phillips,  189  Mo.  515,       Notes:  9  A.  S.  R.  M6;  24  A.  S.  R. 

88  S.  W.  66,  lOT  A.  S.  R.  968,  3  Ann.  689;  3  Ann.  Cas.  589  (stating  that  a 

Cas.  1006  and  aote.  ^endthrift  tmst  was  not  recognized  in 

12.  Nieboh  v.  Eaton,  91  U.  S.  716,  North  Carolina  independently  of  the 
23  U.  S.  (L.  ed.)  254;  Sherman  v.  provisions  of  section  1335  of  the  Code 
Havens,  94  Kan.  654,  146  Pae.  1030,  of  1883). 

Ann.  Cas.  1917B  394;  Roberts  v.  Ste-       14.  See  infra,  par.  4. 
vens,  84  Me.  325,  24  Atl.  873, 17  L.R.A.       15.  Shelton  v.  King,  229  U.  S.  90, 
266;  Smith  v.  Towers,  69  Md.  77,  14  33  8.  Ct.  686,  57  U.  S.  (L.  ed.)  1086; 
Atl.  497,  15  AtL  92,  9  A.  S.  R.  398  Sherman  v.  Havens,  94  Kan.  654,  146 
and  note.  Pae.    1030,    Ann.    Cas.    1917B    394; 

Notes:  9  A.  S.  R.  406;  18  L.R.A.  Smith  v.  Towers,  69  Md.  77,  14  Atl. 
213;  3  Ann.  Cas.  589.  497,  15  Atl.  92,  9  A.  S.  R.  398  and 

IS.  Mebane  v.  Mebane,  4  N.  C.  131,  note;  Leigh  v.  Harrison,  69  Miss.  923, 
44  Am.  Dec.  102;  Heath  v.  Bishop,  4  11  So.  604,  18  L.R.A.  49;  Hutchinson 
Rich.  Eq.  (S.  C.)  46,  56  Am.  Deo.  654;   v.  Ma^weU,  100  Va.  169,  40  S.  E.  655, 
Hutchinson  v.  MaxweU,  100  "Va.  169,  93  A.  S.  R.  944,  57  L.R.A.  384. 
40  8.  E.  65, 93  A.  S.  R.  944,  57  L.R.A.       Note:  9  A.  8.  R.  406. 
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tempted  alienation,  the  restraint  ia  valid.**  The  authorities  are  also 
agreed  that  if  the  estate  created  is  a  mere  use  at  the  absolute  and  un- 
controlled discretion  of  the  trustee,  the  restraint  is  valid,  and  will  be 
upheld,  and  the  interest  of  the  cestui  que  trust  in  the  estate  or  income 
cannot  be  subjected  to  the  satisfaction  of  his  debts.*'  But  the  fact 
that  a  trustee  has  a  discretion  to  apply  so  much  of  the  income  as  may 
be  necessary  for  the  support  of  the  beneficiary  and  for  other  purposes 
does  not  remove  the  funds  from  a  bill  for  the  benefit  of  creditors,  if 
the  larustee  has  no  right  to  exclude  the  beneficiary  from  the  benefit  of 
the  trust." 

4.  Validity  under  American  Doctrine  Generally. — Though  as  has 
been  seen  the  English  doctrine  as  to  spendthrift  trusts  has  been  ap- 
proved and  adopted  in  some  jurisdictions,**  it  has  been  rejected  by 
most  of  the  state  courts  in  this  country  tind  by  the  supreme  court  of 
the  United  States,  and  the  weight  of  authority  is  to  the  effect  that  the 
founder  of  such  a  trust  may  secure  the  enjoyment  of  it  to  the  objects 
of  his  bounty  by  providing  that  it  shall  not  be  alienable  by  them  or 
become  subject  to  be  taken  by  their  creditors,  and  that  this  intention 
when  clearly  expressed  by  him  will  be  carried  out*'*    The  limits 

16.  Mebane  v.  Mebane,  39  N.  G.  131,  Mason  v.  Rhode  Island  Hospital  Trust 
44  Am.  Dec.  102;  Heath  v.  Bishop,  4  Co.,  78  Conn.  81,  61  AtL  67,  3  Ann. 
Rich.  Eq.  (S.  0.)  46,  55  Am.  Dec.  654.  Cas.  586  and  note;  Wagner  v.  Wagner, 

Notes:  9  A.  S.  R.  406;  24  A  S.  R.  244  111.  101,  91  N.  E.  66, 18  Ann.  Cas. 

687,  688;  3  Ann.  Cas.  589.  490  and  note;  Wallace  v.  Foxwell,  250 

See  also   Sherman  v.   Havens,  94  111.   616,   95   N.   E.   985,   50   L.R.A. 

Kan.  654,  146  Pac.  1030,  Ann.  Cas.  (N.S.)   632;  Sherman  v.  Havens,  94 

1917B    394;    Leigh    v.    Harrison,    69  Kan.  654,  146  Pac.  1030,  Ann.  Cas. 

Miss.  923,  11  So.  604,  18  L.R.A.  49.  1917B  394  and  note;  Roberts  v.  Ste- 

17.  Bland  v.  Bland,  90  Ky.  400,  14  vens,  84  Me.  325,  24  Atl.  873, 17  L.R.A. 
S.  W.  423,  29  A.  S.  R.  390  and  note,  266;  Murphy  v.  Delano,  95  Me.  229, 
9  L.R.A.  599;  Heath  v.  Bishop,  4  Rich.  49  Atl.  1053,  55  L.R.A.  727;  Smith  v. 
Eq.   (S.  C.)  46,  55  Am.  Dec.  654.  Towers,  69  Md.  77,  14  Atl.  497,  15 

Notes:  9  A.  S.  R.  406;  13  L.RA.  AU.  92,  9  A.  S.  R.  398  and  note; 
213.  Brown  v.  MacgiU,  87  Md.  161,  39  Atl. 

18.  Marshall  v.  Rash,  87  Ky.  116,  7  613,  67  A.  S.  R.  384  and  note,  39 
S.  W.  879,  12  A.  S.  R.  467;  Hutehin-  L.R.A.  806;  Jaeksmi  Square  Loan,  etc., 
son  V.  MaxweU,  100  Va.  169,  40  S.  E.  Assoc,  v.  Bartlett,  95  Md.  661,  53  Atl. 
655,  93  A.  S.  R.  944,  57  L.R.A.  384.       426,  93  A.  S.  R.  416  and  note;  Broad- 

19.  See  supra,  par.  3.  way  Nat  Bank  v.  Adam,  133  Mass. 

20.  Nichols  V.  Eaton,  91  U.  S.  716,  170,  43  Am.  Rep.  504;  Slattery  v. 
23  U.  S.  (L.  ed.)  245;  Hyde  v.  Wason,  151  Mass.  266, 23  N.  E.  843,  21 
Woods,  94  U.  S.  523,  24  U.  S.  (L.  ed.)  A.  S.  R.  448,  7  L.R.A.  393;  Munroe 
264;  Spindle  v.  Shreve,  111  U.  S.  542,  v.  Dewey,  176  Mass.  184,  57  N.  E.  340, 
4  S.  Ct.  522,  28  U.  S.  (L.  ed.)  512;  79  A.  S.  R.  304;  Leigh  v.  Harrison,  69 
Shelton  V.  King,  229  U.  S.  90,  33  S.  Miss.  923,  11  So.  604,  18  L.R.A.  49; 
a.  686,  57  U.  S.  (L.  ed.)  1086;  Sey-  Lambert  v.  Haydel,  96  Mo.  439,  9  S. 
mour  V.  McAvoy,  121  Cal.  438,  35  Pac.  W.  780,  9  A.  S.  R.  358,  2  L.R.A.  113 
746,  41  L.R.A.  544;  McColgan  v.  Wal-  and  note;  Keasner  v.  Phillips,  189  Mo. 
ter  Magee,  Inc.,  172  Cal.  182,  155  Pac.  515,  88  S.  W.  66,  107  A.  S.  R.  368,  3 
995,  Ann.  Cas.  1917D  1050  and  note;  Ann.  Cas.  1005  and  note;  Mattison  y. 
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within  which  such  provisions  may  be  made  and  administered,  of 
course,  must  be  found  in  the  law  of  that  jurisdiction  which  is  the 
situs  of  the  property,  in  case  of  real  estate,  and  in  cases  of  personalty 
where  the  trust  was  created  or  is  to  be  adtoinistered  according  to  cir- 
^nmstances.^  In  many  of  the  cases  in  which  the  American  doctrine 
is  announced  and  followed,  the  courts  have  taken  the  view  that  alien- 
ability is  not  an  essential  attribute  of  an  equitable  life  estate  in  prop- 
erty,' and  that  there  is  nothing  in  the  policy  of  the  law  prohibiting  a 
donor  from  providing  that  his  bounty  shall  be  enjoyed  only  by  those 
to  whom  he  intends  to  extend  it,  and  that  property  devoted  by  him  to 
a  trust  otherwise  valid  shall  not  be^  diverted  from  its  appointed  des- 
tination.* The  donor  or  devisor,  as  the  absolute  owner  of  the  prop- 
erty, has  the  right  to  prescribe  the  terms  on  which  his  bounty  shall  be 
enjoyed,  unless  such  terms  are  repugnant  to  the  law,  and  inasmuch  as 
such  a  gift  or  devise  takes  nothing  from  the  prior  or  subsequent  cred- 
itors of  the  beneficiary  to  which  they  previously  had  the  right  to  look 
for  payment,  they  ctmnot  complain  that  the  donor  has  provided  that 
the  property  or  income  shall  go  or  be  paid  personally  to  the  benefici- 
ary and  shall  not  be  subject  to  the  claims  of  creditors.*    The  donor 


Mattison,  53  Or^.  254, 100  Pac.  4,  133 
A.  S.  R.  829,  18  Ann.  Cas.  218  and 
note;  Rife  v.  Gayer,  59  Pa.  St.  393, 
98  Am.  Dec.  351;  Ghormley  v.  Smith, 
139  Pa.  St.  584,  21  Atl.  135,  23  A.  S. 
R.  215  and  note,  11  L.R.A.  565  and 
note;  Gee's  Estate,  146  Pa.  St.  431, 
23  Atl.  383,  28  A.  S.  R.  805;  Chestnut 
St.  Nat.  Bank  v.  Fidelity  Ins.,  etc.,  Co., 
186  Pa.  St.  333,  40  Atl.  486,  65  A.  8. 
R.  860  and  note;  Board  of  Charities, 
etc  V.  Lockard,  198  Pa.  St.  572,  48 
Atl.  496,  82  A.  S.  R.  817;  Wales  v. 
Bowdish,  61  Vt.  23,  17  Atl.  1000,  4 
L.R.A.  819;  Van  Osdcll  v.  Champion, 
89  Wis.  661,  62  N.  W.  539,  46  A.  S.  R. 
864,  .27  L.R.A.  773 

Note:  24  A.  S.  R.  694  et  seq. 

The  supreme  court  of  Iowa  has  ap- 
proved the  American  rule,  with  the 
qualification  that  creditors  cannot  de- 
prive the  beneficiary  of  the  support 
provided  for  him  out  of  such  property 
"so  long  as  it  is  in  accordance  with  his 
station  in  life."  Merchants  Nat.  Bank 
V.  Crist,  140  la.  308,  118  N.  W.  394. 
132  A.  S.  R.  267,  23  L.R.A.(N.S.)  526. 

1.  Spindle  v.  Shreve,  111  U.  S.  542, 
4  S.  Ct.  522,  28  U.  S.  (L.  ed.)  512. 

Note:  2  L.R.A.(N.S.)  443. 

2.  Nichols  V.  Eaton,  91  U.  S.  716, 


23  U.  S.  (L.  ed.)  254;  Seymour  v.  Mc- 
Avoy,  121  Cal.  438,  53  Pac.  946,  41 
L.R.A.  544;  Smith  v.  Towers,  69  Md. 
77,  14  Atl.  497,  15  Atl.  92,  9  A.  S.  R. 
398  and  note;  Broadway  Nat.  Bank  v. 
Adams,  133  Mass.  170,  43  Am.  Rep. 
504;  Leigh  v.  Harrison,  69  Miss.  923, 
11  So.  604,  18  L.R.A.  49;  Lamport  v. 
Haydel,  96  Mo.  439,  9  8.  W.  780,  9 
A.  S.  R.  358,  2  L.R.A.  113;  Mattison 
V.  Mattison,  53  Ore.  254,  100  Pac;  4. 
133  A.  S.  R.  829, 18  Ann.  Cas.  218  and 
note. 
Note:  3  Ann.  Cas.  590. 

3.  Seymour  v.  MeAvoy,  121  Cal. 
438,  53  Pac.  946,  41  L Jl.A.  544. 

4.  Nichols  V,  Eaton,  91  U.  S.  716,  23 
U.  S.  (L.  ed.)  254;  McColgin  v.  Wai- 
ter Magee,  Inc.,  172  Cal.  182,  155  Pac. 
995,  Ann.  Cas.  1917D  1050  and  note; 
Sherman  v.  Havens,  94  Kan.  654,  14(1 
Pac.  1030,  Ann.  Cas.  1917B  394  and 
note;  Smith  v.  Towers,  69  Md.  77,  14 
Atl.  497, 15  Atl.  92, 9  A.  S.  R.  398  and 
note;  Brown  v.  Macgill,  87  Md.  161, 
39  Atl.  613,  67  A.  S.  R.  334,  39  L.R.A. 
806;  Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Rep.  504;  Leigli 
V.  Harrison,  69  Miss.  923,  11  So.  604, 
18  L.R.A.  49;  Lacipert  v.  Haydel,  96 
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is  allowed  so  to  control  his  bounty,  through  tJie  creation  of  the  trust, 
that  it  may  be  exempt  from  liability  for  the  donee's  debts,  i\ot  be- 
cause the  law  is  concerned  to  keep  the  donee  from  wasting  it,  but  be- 
cause it  is  concerned  to  protect  the  donor's  right  of  property. '^  As  a 
further  reason  for  upholding  spendthrift  trusts,  it  has  been  uged  that 
an  analogy  exists  between  the  exemption  from  the  demands  of  cred- 
itors which  a  spendthrift  trust  secures,  and  exemptions  from  execu- 
tion 'by  the  general  statutes  of  the  various  states,  and  exemptions 
which  exist  in  favor  of  married  women'  by  virtue  of  their  separate 
estate.*  In  sustaining  the  American  as  against  the  English  doctrine 
attention  has  frequently  been  called  to  an  alleged  inconsistency  in  the 
latter  doctrine  in  that  while  it  holds  invalid  a  clause  against  aliena- 
tion or  a  clause  exempting  the  trust  estate  from  the  claims  of  cred- 
itors, it  permits  an,  equitable  estate  for  life  to  be  given  with  a  limita- 
tion over  or  a  cesser  should  the  life  tenant  attempt  to  convey  the  &•- 
tate  or  become  a  bankrupt.  It  is  claimed  that  the  English  rule  is 
therefore  just  as  disastrous  to  the  interests  of  creditors  as  the  Amcri- 
-can  rule,  and  also  prevents  the  effectuation  of  the  donor's  intention.' 
5., Statutory  Provisi9ns.-r-In  soi^e,  of  the  stales,  thp  validity  of. 
trusts  created  with  a  proviso  against  alienation,  or  that  they  shall  not 
be  Imble  to  the  debts  of  the  cestui  que  trust,  is  sanctioned  byexpresf* 
statutes,®  in  all  cases  where  the  trust  has  been  created  by,  or  the  fund 
held  in  trust  has  proceeded  from,  some  person  other  than  the  debtor.* 
Statutes  of  this  kind  sometimes  contain  a  limitation  of  the  exemption 
where  the  tnist  income  exceeds  a  cei-tain  amount.**    The  exemption  to 

Mo.  439,  9  S.  W.  780,  9  A.  S.  R.  358,  8.  Notes:  9  A.  S.  R.  408;. 24  A.  S.  R. 

2  L.R.A.  113.                                     •  «93,  694;   3  Ann.   Cas.  588    (stating 

Note:  3  Ann.  Cas,  589.  that  a  spendthrift  trust  may  be  cre- 

6.  Re  Moi-gan,  223  Pa.  St.  228,  72  ated  in  North  Carolina  by  conforming: 

Atl.  498.  132  A.  S.  R.  732.  25  L.R.A.  to  the  provisions  of  section  1335  of  the 

(N.S.)   236.  Code  of  1883).     And  see  Cbeditob«* 

6.  Roberts  v.  Stevens,  84  Me.  325,  Bills,  vol.  8,  p.  9. 

24  Atl.  873,  17  L.R.A.  266;  Leigh  v.  9.  Note:  24  A.S.R.  693,  694.     And 

Harrison,  69  Miss.  923,  11  So.  604,  18  see  infra,  par.  6. 

L.R.A.  49;  Lampert  v.  Haydel,  96  Mo.  lo.  In  New  York,  under  the  JEohner 

439,  9  S.  W.  780,  9  A.  S.  R.  358,  2  statutes,  a  creditor  might  reach  any 

L.R.A.  113.  portion     of  a  trust  fund  beyond  the 

Note:  3  Ann.  Cas.  590.  g^^  ^^^^  j^j  jjj  ^e  necessary  for  the 

43J;  STac'    946?''flT'R.A.'  ^l  f^t*''^  ^' ^^frll  '''  ""T^ 
Smith  V.  Towers,  69  Md.  77,  14  Atl.  for  whose  ^efit  the  teust  was  creat^ 

497,  15  Atl.  92,  9  A.  S.  R.  398  and  ^^^^r^'    ?q«°    i     \      w  /      ' 

not^;  Broadway  Nat.  Bank  v.  Adams,  A?';  ^ec.  ^6  and  note;  Wetn.ore  v. 

133  Mass.  170,  43  Am.  Rep.  504;  Leigh  ^^^more,  149  N.  Y.  520,  44  N  E.  169 

v.  Harrison,  69  iliss.  923,  11  So.  604,  o2  A.  S.  R.  752,  33  L.R.A.  708  and 

18  L.R.A.  49;  Lampert  v.  Haydel,  96  note   (holding  further  that  a  woman 

Mo.  439,  9  S.  W.  780,  9  A.  S.  R.  358,  who  upon  procuring  a  divorce  from 

2  L.R.A.  113  and  note.  her  husband  is  awarded  alimony  is  a 

Note :  3  Ann.  Cas.  590.  creditor  entitled  to  the  benefit  of  the 
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the  exteat  of  ten  per  cent  of  such  income  has,  however,  been  repealed 
by  the  code  where  the  trust  income  equals  or  exceeds  twelve  dollars 
a  week,  and  it  has  been  held  that  such  a  provision  does  not  uninten- 
tionally deprive  the  beneficiary  under  an  existing  spendtlirift  trust  of 
his  property  without  due  process  of  law,  as  destroying  a  valid  right." 
On  the  other  hand  the  statutes  of  several  states  declare  that  estates: 
of  every  kind  hold  or  possesj-ed  in  trust  shall  be  subject  to  the  debts  and 
chai'ges  of  the  pei"sons  to  whose  use  and  benefit  they  are  so  held.  Such 
a  provision  is  hold  to  forbid  the  creation  of  spendthrift  trusts,  and  to 
subject  every  trust  estate,  or  tlu;  profits  thereof,  whether  created  by  will 
or  otherwise,  to  the  debts  of  the  beneficiary,*'  unless  the  instniment 
creating  the  trust  divests  him  of  all  interest  in  the  property  on  an  a1- 
tonipt  by  his  creditors  to  subject  it  to  his  debts,"  or  on  the  decision  nf 
a  chancellor  .subjecting  the  interest  or  income  to  the  payment  of  the 
deM?  of  the  cestui  que  trust.'* 

6.  Trust  for  Benefit  of  Donor. — Since  a  person  sui  juris  and  .solvent 
may  make  any  disposition  of  his  property  which  he  may  wish,  pro- 
vided the  disjiOftition  is  absolute,  and  does  not  impair  the  rights  of 
existing  creditoi-s,  and  is  not  made  with  the  fraudulent  purpose  of  de- 
frauding subsequent  creditors,  the  validity  of  a  trust  created  by  one 
for  his  own  benefit  is  recognized  where  creditors  or  other  third  per- 
sons are  injuriously  affected  thereby.'*  A  very  different  question 
arises,  however,  when  the  rights  of  creditors  intervene.  The  general 
inilo  is  that  an  owner  of  property  who  remains  sui  juris,  whether  he  is 
f»r  is  not  a  spendthrift,  cannot  dispose  of  his  pro])erly,  in  trust  or 
otherwise,  in  such  a  manner  as  to  exempt  it  from  liability  for  his  law- 
ful debts;  and  therefore,  where  the  owner  of  proi)erty,  even  though 
he  is  in  fact  a  spendthrift,  conveys  the  same  in  trust  for  his  own  use- 
and  benefit,  the  conveyance,  while  valid  and  binding  as  to  the  grant- 
or, is  absolutely  void  as  to  existing  or  subsequent  creditors."    This 

statute) ;  Schenck  v.  Barnes,  156  N.  Y.  (HiornilBy  v.  Smith,  139  Pa.  St.  584,  21 

316,  50  N.  E.  967,.  41  L.B.A.  395.  Atl.  135,  23  A.  S.  R.  215  and  note,  11 

11.  Brearlcy  School  v.  Ward,  201  N.  L.R.A.  565  and  note;  Nolan  v.  Nolan, 
Y.  358,  94  N.  E.  1001,  Ann.  Cas.  218  Pa.  St.  135,  67  Atl.  52,  12  L.R.A. 
1912B  251,  40  L.R.A.(N.S.)  1215  and  (N.S.)   .369  and  note. 

note.  Note:   19   Ann.   Cas.   274. 

12.  Marshall  v.  Rash,  87  Ky.  116,  7  16.  Brown  v.  Macgill,  87  Md.  161. 
S.  W.  879,  12  A.  S.  R.  467;  Hutchin-  39  Atl.  613,  67  A.  S.  R.  334  and  nott-. 
son  T.  Maxwell,  100  Va.  169,  40  S.  E.  39  L.R.A.  806;  Scott  v.  Keane,  87  Md 
655,  93  A.  S.  R.  944,  57  L.R.A.  384.  709,  40  Atl.  1070,  42  L.R.A.  359;  Tav- 

Notc:  24  A.  S.  R.  696,  697.  lor  v.  Buttrick,  165  Mass.  547,  43  N.  K 

13.  Bland  v.  Bland,  90  Ky.  400,  14  507,  52  A.  S.  R.  530;.  McIIvaine  v. 
S.  W.  423,  29  A.  S.  B.  390  and  note,  9  Smith,  42  Mo.  45,  97  Am.  Dec.  295; 
L.R.A.  599.  Graff  v.  Bonnett,  31  N.  Y.  9,  88  Am. 

14.  Bull  V.  Kentucky  Nat.  Bank,  90  Dec.  236;  Schenck  v.  Barnes,  156  X 
Ky.  452,  14  S.  W.  425,  12  L.B.A.  37.  Y.  316,  50  N.  E.  967,  41  L.B.A.  395 : 

15.  Taylor  v.  Buttrick,  165  Maas.  Mackason's  Appeal,  42  Pa.  St.  .330,  82 
547,  43  N.  E.  507,  52  A.  S.  R.  530:  Am.  Dec.  517;  Ghorrolev  v.  Smith,  139 
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rule  is  based,  not  upon  technical  gi-ounds,  but  upon  sound  reasons  of 
public  policy."  To  permit  the  creation  of  trusts  for  the  benefit  of  the 
donor  would  revolutionize  the  credit  system  entirely,  destroy  all  faith 
in  the  apparent  ownership  of  property,  and  repeal  all  statutes  and  de- 
cisions against  frauds.  Every  man  about  to  engage  in  business  where 
there  was  a  chance  of  loss  would  place  himself  under  the  pupilage  of 
trustees,  and  everybody's  estates  would  be  passing  under  settlement 
deeds  and  trustees'  accounts  through  the  courts.**  The  cases  go  so 
far  as  to  declare  that  if  the  donee  or  grantee  of  such  property  pays  a 
consideration  therefor  out  of  his  own  estate  or  property,  he  cannot 
claim  the  benefit  of  a  declaration  of  trust  making  it  free  from  the 
claims  of  his  creditors.  Whatever  may  be  the  consideration  moving 
from  others,  the  trust  cannot  be  allowed  to  free  the  property  from  the 
claims  of  creditors,  where  the  consideration  for  the  conveyance  to  the 
trustee  or,  in  some  cases,  the  entire  trust  property  constituting  the 
source  of  the  income,  is  contributed  by  the  beneficiary  himself.**  So  ' 
where  property  was  conveyed  to  a  stranger,  who  immediately  recon- 
veyed  it  to  the  grantor,  in  trust  'for  such  grantor  for  life  with  remain- 
der to  his  children,  it  was  held  that  the  transaction  was  void  as  to  sub- 
sequent creditors.**  In  the  application  of  this  rule  no  principle  or 
pohcy  of  the  law  requires  any  distinction  between  the  sexes,**  and  it 
has  been  held  that  neither  a  married  woman,*  nor  a  woman  in  con- 
templation of  marriage,*  nor  an  unmarried  woman  not  in  contem- 
plation of  marriage,"  can  place  her  property,  which  wo.uld  othorwi?4c 
be  responsible  for  debts  contracted  with  reference  to  it,  beyond  the 
reach  of  her  creditors  and  still  enjoy  the  use  and  benefit  of  it  or  of  its 
income  as  fully  and  completely  as  she  had  done  before. 

7.  Prerequisites  to  Creation  of  Trust. — In  order  to  create  a  spoid- 
thrift  trust  certain  prerequisitea  must  be  observed,  to  wit:    first,  the 

Pa.  St.  584,  21  At!.  135,  23  A.  S.  R.  Cas.  1917D  1050  and  note;  Re  Qua 

215  and  note,  11  L.R.A.  565  and  note;  v.  Graliam,  187  I11..67,  58  N.  E.  357,  52 

xVolan  V.  Nolan,  218  Pa.  St.  135,  67  L.R.A.  641. 

Atl.  52, 12  L.R.A.{N.S.)  369  and  note;  20.  Scott  v.  Keane,  87  Md.  709,  40 

I'etty   V.    Moores    Brook    Sanitarium,  Atl.  1070,  42  L.R.A.  359. 

110  'Va.  815,  67  S.  E.  355,  19  Ann.  21.  Ghormley  v.  Smith,  139  Pa.  St. 

Cas.  271  and  note,  27  L.R.A.(N.S.)  584,  21  Atl.  135,  23  A.  S.  R.  215,  11 

KOO.    And  see  Creditors'  Bu.ls,  vol.  8,  L.R.A.  565  and  note. 

p  9  et  seq.  1.  Brown  v.  Macgill,  87  Md.  161,  39 

17.  McColgan     v.     Walter    Magee,  Atl.  613,  67  A.  S.  R.  334  and  note,  39 
Inc.,  172  Cal.  182,  155  Pac.  995,  Ann.  L.R.A.  806. 

Cas.  1917D  1050  and  note;  Nolan  v.  2.  Brown  v.  Macgill,  87  Md.  161,  39 

Nolan,  218  Pa.  St.  135,  67  Atl.  52,  12  Atl.  613,  67  A.  S.  R.  334  and  note,  39 

L.R.A.(N.S.)  369.  L.R.A.  806. 

18.  Maekason's  Appeal,  42  Pa.  St.  Note:  19  Ann.  Cas.  274. 

330,  82  Am.  Dec.  517.  3.  Ghormley  v.  Smith,  139  Pa.  St. 

19.  McColgan    v.     Walter    Magee,  584,  21  Atl.  135,  23  A.  S.  R.  215,  11 
Inc.,  172  Cal.  182,  155  Pac.  995,  Ann.   L.R.A.  565  and  note. 
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gift  to  the  donee  must  be  only  of  the  income ;  he  must  take  no  estate 
whatever,  have  nothing  to  alienate,  hav«  no  right  to  possession,  have 
no  beneficial  interest  in  the  land,  but  only  a  qualified  right  to  sup- 
port, and  an  equitable  interest  only  in  the  income ;  second,  the  legal 
title  must  be  vested  in  a  trustee;  third,  the  trust  must  be  an  active 
one,  not  a  mere  dry  trust  which  may  be  executed  imder  the  statute 
of  uses.*  Where  the  entire  disposition  of  the  property  is  within  tho 
control  of  the  beneficiary,^  or  where  the  land  is  conveyed  upon  a 
simple  condition  that  it  shall  not  be  subject  to  the  grantee's  debts,  no 
spendthrift  trust  arises  or  is  created,  and  the  donee's  interest  may  bi^ 
.-■■old  under  execution  or  sequestrated  in  equity.  Thus  a  deed  which 
conveys  an  absolute  estate  in  fee  simple  to  the  grantee  and  gives  him 
the  right  of  possession  and  of  managing  and  controlling  the  property 
and  of  receiving  the  whole  income  thereof  without  let  or  hindrance  an<l 
of  the  unlimited  enjoyment  of  the  same,  and  neither  appoints  a 
trustee  nor  creates  a  trust  estate,  falls  short  of  the  requirements  of  the 
rule  as  to  the  creation  of  spendthrift  trusts,  although  the  conditions 
of  the  deed  arc  that  the  property  shall  not  be  liable  for  any  of  the 
debts  of  the  grantee  for  a  period  of  years  and  that  the  grantee  shall 
have  no  power  to  sell,  encumber,  or  dispose  of  said  property  during 
that  period  except  by  last  will  and  testament.*  It  is  not  necessary  to 
the  creation  of  a  spendthrift  trust  that  there  .should  be  a  gift  over  on 
the  termination  of  the  trust.' 

8.  Expression  of  Intention  of  Donor  or  Testator. — ^To  Oreate  a  valid 
spendthrift  trust  the  language  of  the  founder  must  be  clear  and  un- 
equivocal to  that  efifect.*  It  is  not  necessary,  however,  that  the  cestui 
que  trust  should'be  dominated  a  spendthrift  in  the  in.strument  cre- 
ating the  trust,  or  that  the  testator  or  donor  .should,  give  his  reasons 
for  the  creation  of  it,  and  where  the  language  used  is  sufficient  to 
create  a  spendthrift  trust,  no  inquiry  can  be  made  whether  the  person 
for  whose  usc^  it  was  created  was,  in  fact,  a  spendthrift,  nor  is  it 
necessary  that  the  instrument  shall  in  express  terms  contain  all  the 
restrictions  and  qualifications  incident  to  such  trusts.*     Therefore 

4.  Kessner  v.  Phillips,  189  Mo.  515,  6.  Kessoer  v.  Phillips,  189  Mo.  515, 
88  S.  W.  66,  107  A.  S.  R.  368,  3  Ann.  88  S.  W.  66,  107  A.  S.  R.  368,  3  Ann. 
Cas.  1005  and  note.  Cas.  1005  and  note. 

5.  Sherman  v.  Havens,  94  Kan.  654,  7.  Wagner  v.  Wagner,  244  111.  101, 
146  Pac.  1030,  Ann.  Cas.  1917B  394  91  N.  E.  66,  18  Ann.  Cas.  490  and 
and  note;  Sears  v.  Cboate,  146  Mass.  note. 

396, 15  N.  E.  786,  4  A.  S.  R.  320;  Ull-  8.  Brown  v.  MacgiU,  87  Md.  161,  39 

man  v.  Cameron,  186  N.  Y.  339,  78  N.  Atl.  613,  67  A.  S.  B.  334,  39  L.R.A. 

E.  1074,  116  A.  S.  R.  533;  In  re  Mor-  806;  Sears  v.  Choate,  146  Mass.  395, 

gan,  223  Pa.  St.  228,  72  Atl.  498,  132  15  N.  E.  786,  4  A.  S.  R.  320. 

A.  S.  R.  732,  25  L.R.A.(N.S.)  236  and  9.  Wagner  v.  Wagner,  244  111.  101, 

note.  91  N.  E.  66,  18  Ann.  Cas.  490  and 

Note:  24  A.  8.  R.  695.  note;  Anderson  v.  Williams,  262  111. 
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while  it  is  usual  in  such  trusts  to  find  a  provision  against  alienation 
of  the  tni?t  fund  by  the  voluntary  act  of  the  beneficiary,  or  through 
legal  process  by  his  creditors,**  nevertheless  if  it  clearly  appears  to 
have  been  the  intention  of  the  testator  or  donor  to  create  a  spend- 
thrift trust  the  instrument  will  be  so  construed  although  it  contains 
no  express  declaration  that  the  interest  of  the  beneficiarj'  shall  not  be 
subject  to  the  claims  of  creditors."  But  the  intention  to  withdraw 
the  gift  from  the  creditors  of  the  beneficiarj-  will  not  bo  presumed 
from  surrounding  circumstances  of  which  the  creditor  has  not  record 
notice,  where  such  intention  is  not  expressed  in  or  necessarily  im- 
I)lied  from  the  terms  of  the  instrument  creating  the  trust.'*  Where 
ihe  phraseology  employed  by  a  testator  in  defining  the  interest  or 
(«tato  given  to  a  cestui  que  trust  lacks  sonie  of  the  characteristics  of  a 
spendthrift  trust,' and  yet  the  court -can  see  from  the  language  of 
the  will  a  clear  intention  to  make  the  gift  available  solely  for  the  per- 
sonal enjoyment  of  the  beneficiary,  without  the  right  of  anticipation 
or  liability  to  creditors,  a  spendthrift  trust  will  be  sustained.**  If. 
however,  there  is  no  clearly  expressed  intention  to  create  a  trust,  a 
provision  that  money  paid  to  an  executor  is  for  the  benefit  of  the 
heirs  and  not  in  any  way  to  be  liable  for  or  subjected  to  their  debts, 
does  not  create  a  spendthrift  trust  or  exempt  the  property  from  the 
claims  of  creditors.'* 

9.  Bankruptcy  or  Insolvency  of  Beneficiary .^ — In  jurisdictions  where 
.ipendthrift  trusts  are  invalid,  the  intt-rest  of  tlie  beneficiary  does  not 
pass  to  his  assignee  in  insolvency,'^  or  trustee  in  bankruptcy."    In 

308,  104  N.  E.  659,  Ann.  Cas.  1U1.5H  Cos.  218  and  note;  Winthrop  Co.  v. 
"20.  Clinton,  1P6  Pa.  St.  472,  46  Atl.  4^5. 

Note:  Ann.  Cas.  1917B  400.  79  A.  S.  R.  729.   " 

10.  Notes:  18  Ann.  Cas.  495;  Ann.  Notes:  13  L.R.A.  212;  3  Ann.  Cas. 
Cas.  1917B  400.  1010. 

11.  Sej-mour  v.  McAvoy,  121  Cal.  12.  Slierman  v.  Havens,  94  Kan. 
438,  53  Pac.  946,  41  L.B.A.  544;  Ben-  654,  146  Pac.  1030,  Ann.  Gas.  1917B 
uett  V.  Bennett,  217  III.  434,  75  N.  E.  394  and  note. 

339,  4  L.R.A.(N.S.)  470;  Wagner  v.  Notes:  9  A.  S.  K.  4<»8;  3  Ann.  Cas. 

Wagner,  244  111.  101,  91  N.  E.  66,  18  1011. 

Ann.  Cas.  490  and  note;  Wallace  v.  13.  Note:  18  Ann.  Cas.  495. 

Foiwell,  250  III.  616,  95  N.  E.  985,  50  14.  Winthrop    Co.   v.    Clinton,   19tJ 

L.B.A.(N.S.)  632;  Sherman  v.  Havens,  Pa.  St.  472,  46  Atl.  435,  79  A.  S.  R. 

94  Kan.  654,  146  Pac.  1030,  Ann.  Cas.  729. 

1917B  394  and  note;  Roberts  v.  St*v-       Note:  3  Ann.  Cas.  1011. 
ens,  84  Me.  325,  24  Atl.  873;  17  L.R.A.       15.  BilUngs  v.  Marsh,  153  Mass.  311, 
266;  Murphv  v.  Delano,  95  Me.  229,  26  N.  E.  1000,  25  A.  S.  R.  635,  10 
49  Atl.  1053,  55  L.R.A.  727;  Jaekson  L.R.A.  764.    And  see  Insoia'exct,  vol. 
Square  Loan,  etc.,  Ass'n  v.  Bartlett,   14,  p.  648,  649. 

95  Md.  661,  53  Atl.  426,  93  A.  S.  R.  16.  Baton  v.  Boston  Safe  Deposit, 
416;  Slattery  v.  Wason,  151  Mass.  266.  etc.,  Co.,  240  U.  S.  427,  36  S.  Ct.  391. 
23  N.  E.  843,  21  A.  S.  R.  448,  7  L.R.A.  60  U.  S.  (L.  ed.)  723,  Ann.  Cas. 
393;  Mattison  v.  Mattison,  53  Ore.  254.  1918D  90  and  n-,-te,  affirming  220  Mass. 
100  Pac.  4.  133  A.  S.  B.  829.  18  Ann.   484,  108  N.  E.  64,  L.R.A.1917A  988 
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those  jurisdictions  where  a  pro\ision  that  property  given  in  trust  shall 
not  be  liable  for  the  debts  of  the  beneficiary  is  invalid,  as  is  the  case  in 
England  and  in  some  of  the  states  of  this  country,  such  property  will 
pass  to  the  beneficiary's  trustee  or  assignee  in  bankruptcy ;  biit  even 
where  this  doctrine  obtains  property  may  be  given  in  trust  until  the 
beneficiary  shall  become  bankrupt,  and  if  the  condition  is  so  ex- 
pressed as  to  amount  to  a  limitation  reducing  the  interest  neither  the 
beneficiary  nor  hia  assignees  in  bankruptcy  can  have  it  beyond  the 
period  limited.*'  Trust  funds  have  sometimes  been  held  by  virtue  of 
local  laws  not  to  pass  to  the  trustee  in  bankruptcy  of  the  beneficiarj', 
although  the  trust  did  not  expressly  exempt  the  fund  from  the  claims 
of  creditors.  But  even  though  a  trust  income  can  neither  be  trans- 
ferred by  the  bankrupt  beneficiary  nor  be  levied  on  or  sold  under  ju- 
dicial process,  it  has  been  held  in  the  federal  courts  that  where  the 
local  law  provides  that  where  a  trust  is  created  to  receive  the  rent*' 
and  profits  of  lands,  and  no  valid  direction  for  the  accuroulation  i.s 
.a;iven,  the  surplus  beyond  the  sum  necessary  for  the  support  and 
education  of  the  beneficiary  shall  be  liable  in  equity  to  the  claims  of 
creditors  in  the  same  manner  as  other  personal  property  which  can- 
not be  reached  by  an  execution  at  law,— surplus  income,  on  the 
bankruptcy  of  the  beneficiary,  may  be  claimed  by  the  trustee  in  bank- 
ruptcy as  assets  of  the  estate.'*  A  trustee  in  Iwmkruptcy  can  take  no 
interest  under  a  trast  providing  for  the  vesting  of  property  in*thf> 
bankrupt  on  solvency  where  the  bankrupt  has  never  been  in  a  condi- 
tion to  take  under  the  terms  of  the;  trust  because  of  insolvency,  al- 
though the  bankruptcy  proceeding  is  voluntarj-  and  instituted  for 
the  purpose  of  enabling  the  bankrupt  to  qualify  to  take  the  tnist 
property.** 

n.  Habitual  Drunkards 

10.  Definitions. — Habitual  drunkenness  has  been  defined  as  the 
rtsult  of  indulging  a  natural  or  acquired  appetite  for  intoxicating 
liquors  by  continued  uso,  until  it  becomes  a  customary  practice;"" 
that  state  or  condition  which  follows  from  taking  into  the  body,  by 
drinking  or  .swallowing,  excessive  quantities  pf  intoxicating  liquor.'' 
It  is  a  condition ;  and.  when  any  person  gets  into  that  condition  he  i.-i 

and  note;  Munroe  v.  Dewey.  176  Ma.ss.       18.  Note:  L.R.A.1917A  991. 
184,  57  N.  E.  340,  79  A.  S.  R.  304.       19.  Hull  v.  Farmers'  Loan  etc..  Co., 
And  see  BANKBUPTcr,  vol.  3,  p.  221  et   245  U.  S.  312,  38  S.  Ct.  103,  62  tJ.  S. 
seq.  (L.  ed.)  312. 

17.  Note:  Ann.  Cas.  1918D  93  et  .seq.  20.  Union  Mut.  L.  Ins.  Co.  v.  Reit. 
(containing  a  full  discussion  of  the  36  Ohio  St.  596,  38  Am.  Rep.  613  and 
effect  of  a  spendthrift  trust   of  the  note. 

hankruptcy  of  the  beneficiary).  And  1.  Youngs  v.  Youngs,  130  111.  230,  22 
see  supra,  par.  3.  N.  E.  806, 17  A.  S.  R.  313, 6  L.R.A.  548. 
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said  to  be  "habitually  drunk  or  intemperate."  •  An  habitual  drunk- 
ard may,  in  general  tenns,  be  defined  as  one  who  drinks  intoxicating 
liquors,  to  excess,  with  habitual  frequency ;  •  one  who  has  lost  the 
power  or  will  to  control  his  appetite  for  intoxicating  liquors  or  nar- 
cotics, and  has  the  fixed  habit  of  drunkenness.*  From  these  defini- 
tions it  is  evident  that  there  must  be  frequent  and  regular  recurrence 
of  excessive  indulgence  in  intoxicating  drinks  to  constitute  an  habit- 
ual drunkard.*  It  is  not  necessary  that  he  should  drink  Uquors  to  ex- 
cess and  become  intoxicated  every  day,  or  even  every  week,  but  there 
must  be  such  frequent  repetition  of  excessive  indulgence  as  to  en- 
gender a  fixed  habit  of  drunkenness,*  and  occasional  acts  of  intoxica- 
tion are  not  sufficient  to  make  one  an  habitual  drunkard.'  What  con- 
stitutes habitual  drunkenness  within  the  meaning  of  statutes  making 
this  a  ground  for  divorce  is  considered  elsewhere  in  this  work.* 

11.  Status  before  Inquisition. — In  some  cases  the  term  "habitual 
drunkard"  "is  used  to  indicate  the  condition  existing  without  regard 
to  any  inquisition.  In  such  cases  a  person  is  not  an  incompetent 
like  an  idiot  or  one  generally  insane.  He  is  simply  incompetent 
upon  proof  that,  at  the  time  of  the  act,  his  understanding  was 
clouded,  or  his  reason  dethroned,  by  actual  intoxication,'  or  that 
some  fixed  mental  disease  has  supervened  upon  his  intemperate 
habits.**  Moreover  an  unreasonable  delay  to  take  action  to  set  aside 
an  instrument  claimed  to  have  been  obtained  by  fraud  has  been  held 
fatal  to  the  complainant,  though  he  was  during  all  that  time  an  habit- 
ual drunkard  and  spendthrift.**    Of  course  a  court  of  equity  will  sot 

2.  Dennis  v.  Dennis,  68  Conn.  186,  St.  596,  38  Am.  Rep.  613  and  note; 
36  Atl.  34,  57  A.  S.  R.  95  and  note,  McBee  v.  McBee,  22  Ore.  329,  29  Pac. 
34  L.R.A.  449  and  note.  887,  29  A.  S.  R.  613  and  note;  Rude  v. 

3.  State  V.  Savage,  89  Ala.  1,  7  So.  Nass,  79  Wis.  321,  48  N.  W.  555,  24 
7,  183,  7  L.R.A.  426.  A.  S.  R.  717. 

4.  Leavitt  v.  Morris,  105  Minn.  170,  Notes:  38  Am.  Rep.  616;  34  L.R.A. 
117  N.  W.  393,  15  Ann.  Cas.  961  and  450,  451,  452. 

note,  17  L.R.A.(N.S.)  984  and  note;  8.  See    Divoeoe    and    Separation, 

MeBee  v.  McBee,  22  Ore.  329,  29  Pa?,  vol.  9,  p.  312  ot  seq. 

887,  29  A.  S.  R.  613  and  note.  9.  Wright  v.  Fisher,  66  Mich.  275, 

5.  McBee  v.  McBee,  22  Ore.  329,  29  32  N.  W.  605,  8  A.  S.  R.  886;  Gard- 
Pjic.  887,  29  A.  S.  R.  613  and  note.  ner  v.  Gardner,  22  Wend.  (N.  T.)  526, 

6.  State  V.  Savage,  89  Ala.  1,  7  So.  34  Am.  Dec.  340  and  note;  Peck  v. 
7,  183,  7  L.R.A.  426;  Union  Mut.  L.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220. 
Ins.  Co.  V.  Reif,  36  Ohio  St.  596,  38  Notes:  34  Am.  Dec.  353;  54  L.R.A. 
Am.   Rep.   613  and  note;   McBee  v.  450. 

McBee,  22  Ore.  329,  29  Pac.  887,  29  And  see  Contracts,  vol.  6,  p.  598; 

A.  S.  R.  613  and  note.  Deeds,  vol.  8,  p.  945;  Ours,  vol.  12, 

Note:  34  L.R.A.  450.  p.  924;  WttLS. 

7.  State  V.  Savage,  89  Ala.  1,  7  So.  10.  Peck  v.  Gary,  27  N.  t.  9,  84  Am. 
7, 183,  7  L.R.A.  426;  Dennis  v.  Dennis,  Dec.  220. 

(58.  Conn.  186,  36  Atl.  34,  57  A.  S.  R.       11.  Wright  v.  Fisher,  65  Mich.  275, 
95  and  note,  34  L.R.A.  449  and  note;   32  N.  W.  605,  8  A.  S.  R.  886. 
Union  Mut.  L.  Ins.  Co.  v.  R«if,  36  Ohio 

360 


Digitized  by 


Google 


25  K.  C.  L.    SPENDTHHIFTS  AND  HABITUAL  DEUNKAHDS         §  12 

aside  a  ccmtract  that  is  unfdr,  and  that  shows  on  its  face  evidence 
of  imbecility  and  undue  influence,  made  by  an  habitual  drunkard,  al- 
though made  during  his  sober  moments,  where  his  mind  has  become 
impaired  and  weakened  by  habits  of  intoxication.  And  a  contract 
unreasonable  in  itself,  entered  into  by  an  habitual  drunkard  when 
in  a  state  of  excitement  from  excessive  drinking  almost  amounting  to 
madness,  with  a  person  who  at  the  time  had  him  in  complete  sub- 
jection, will  be  set  aside.  It  is  not  necessary  in  such  a  case  to  prove 
actual  madness.**  The  statutory  prohibition  of  the  sale  of  liquor  Ut 
persons  who  are  in  the  habit  of  becoming  intoxicated  is  discussed  elsc- 
Avhere  in  this  work.*' 

12.  Inquisition  and  Effect  Thereof. — Provision  is  commonly  made 
by  the  statutes  of  the  various  states  for  an  inquisition  similar  to  that 
nrovided  for  the  determination  of  sanity,  to  determine  whether  a  per- 
son is  incapable  of  conducting  his  own  affairs  in  consequence  of 
habitual  drunkenness,  and  on  a  finding  of  such  incapacity  his  prop- 
erty is  taken  out  of  his  hands  and  put  in  the  custody  and  control  of  a 
committee  or  c(mservator.  The  object  of  such  proceeding  is  to  pre- 
vent the  property  being  wasted  and  destroyed  and  to  provide  for  the 
maintenance  of  the  drunkard  and  his  family  «uid  the  education  of  his 
children.**  Where  a  statute  thus  prescribes  a  certain  method  of  pro^ 
eedure  to  determine  whether  persons  are  habitual  drunkards  such 
inquiries  must  be  conducted  in  the  mode  prescribed  by  the  statute 
and  not  otherwise.*'  After  the  actual  finding  of  an  inquisition  declar- 
ing a  drunkard  incompetent  to  manage  his  ^tate,  all  his  gifts,  acts, 
and  contracts,  until  he  is  permitted  to  resume  control  of  his  prop- 
erty, are  utterly  void.*'  From  the  very  nature  and  object  of  the 
proceeding  the  inquisition  must  be  regarded  as  conclusive  evidence 
of  the  incapacity  of  the  drunkard  to  conduct  his  affairs.*'  He  can- 
not transact  any  business;  make  a  valid  deed  or  bond;  waive  the 
notice  of  protest  on  a  bill;  consent  to  the  conveyance  of  property 
which  has  been  placed  in  trust  for  him,  and  which  may  be  conveyed 
by  the  trustees  with  his  consent;*'  or  make  a  bond  and  warrant  to 

12.  Note:  54  L.R.A.  450.  And  see  E.  153,  114  A.  S.  R.  336;  L'Amoreavuc 
Contracts,  vol.  6,  p.  631  at  seq.  v.  Crosby,  2  Paige  Ch.  (N.  Y.)  422,  22 

13.  See  Intoxtcating  Liquors,  vol.  Am.  Dec.  655;  Wadpworth  v.  Sharp- 
15,  p.  360  et  seq.  steen,  8  N.  Y.  388,  59  Am.  Dec.  499; 

14.  L'Amoreaux  v.  Crosby,  2  Paige  Hughes  v.  Jones,  116  N.  Y.  67,  22  N. 
Cb.  (N.  Y.)  422,  22  Am.  Dec.  655  and  E.  446, 15  A.  S.  R.  386,  6  L.R.A.  632. 
note;  Wadsworth  v.  Sliarpsteen,  8  N.       Note:  54  L.R.A.  449,  450. 

Y.  388,  59  Am.  Dec.  499  and  note.  17.  Philadelphia  Trust  etc.,  Ins.  Co. 
And  see  eases  cited  in  succeeding  notes  v.  Allison,  108  Me.  326,  80  Atl.  833, 
to  this  paragraph.  Generally  as  to  39  L.R.A.(N.S.)  39  and  note;  Wads- 
inquisitions  into  the  mental  status  of  worth  v.  Sharpsteen,  8  N.  Y.  388,  59 
one  alleged  to  be  insane,  see  Insanity,  Am.  Dec.  499. 
vol.  14,  p.  555  et  seq.  18.  Philadelphia  Trust,  etc.,  Ins.  Co. 

15.  Note:  59  A.  S.  R.  393.  v.  Allison,  108  Me.  326,  80  Atl.  833,  39 

16.  Ure  V.  Ure,  223  111.  454,  79  N.  L.R.A.(N.S.)  39. 
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confess  judgment.**  As  sometimes  expressed  he  cannot  do  anything 
which  involves  the  exercise  of  discrimination  and  judgment** 
Moreover  he  has  no  more  authority  to  act  duiing  his  sober  intervals 
than  while  he  is  in  a  state  of  intoxication.  If  it  were  otherwise, 
the  proceeding  would  furnish  a  very  ineffectual  security  against 
waste  and  improvidence.  Every  transaction  would  be  open  to  liti- 
gation upon  the  question  whether  it  took  place  while  the  drunkard 
was  in  a  state  of  sobriety  or  intoxication ;  and  the  committee  could 
not  execute  his  trust  with  safety  to  himself  or  benefit  to  the  drunkard 
or  his  family.  Similar  consequences  would  unavoidably  follow  from 
permitting  the  drunkard  during  sober  intervals  to  contract  debts 
or  incur  liabilities  by  which  the  property  might  be  seized  and  sold 
on  jvidgment  and  execution.*  The  inquisition  is  also  prima  facie 
evidence  as  to  incompetency  in  regard  to  prior  contracts  made  during 
the  time  that  the  decree  finds  that  condition  has  existed.*  There  an- 
some  exceptions  to  the  general  rule,  however,  as  where  the  decree  is 
never  carried  into  effect,  or  where  necessaries  are  furnished,  or  where 
the  drunkard  works  and  labors  and  receives  pay  therefor.  Where  the 
inquisition  is  suspended  or  abandoned  or  suspended  in  midcouise,  it 
may  be  doubted  whether  any  stronger  presumption  is  furnished  as 
to  contracts  made  after  it  was  found,  than  as  to  such  as  were  made 
previously  but  within  the  ascertained  period  of  incompetency.  If 
no  stronger,  then  it  is  not  conclusive,  and  may  be  rebutted.' 

13.  Compulsory  Commitment. — There  are  but  few  decisions  passing 
upon  the  validity  of  statutes  providing  for  the  compulsory  commit- 
ment of  ineMates  to  asylums  or  other  institutions  for  treatment  It 
may  be  conceded  that  one  who  is  simply  a  drunkard,  but  is  able 
properly  to  take  care  of  himself,  his  family,  and  his  property,  and 
is  not  a  menace  to  the  public,  cannot  be  committed  to  and  detained 
in  i\  h<ispitfil  for  inebriates  without  his  consent,  for  the  personal 
iiaht.s  and  liberties  of  such  a  person  are  guaranteed  by  the  constitu- 
tion. But  the  state,  in  the  exercise  of  its  police  power,  has  the  un- 
doubted right  to  punish  drunkenness,  and  to  provide  for  the  deteu- 
lioii  and  treatment  in  hospitals  controlled  by  it  of  those  who  are 
lial)itual  drunkards,  and  who  have  so  far  lost  power  of  self-control  that 
ihey  are  either  incapable  of  properly  caring  for  themselves  or  are 
a  menace  to  the  public  woal.*     The  trend  of  legislation  is  to  treat 

19.  L'Amoreaux  v.  Crosby,  2  Paige   Hughes  v.  Jones,  116  N.  Y.  67,  22  X. 
CI).  (N.  Y.)  422,  22  Am.  Dec.  655.         E.  446,  15  A.  S.  R.  386,  5  L.R.A.  632. 

20.  Phitadelphia  Trust  etc.,  Ins.  Co.       Note:  64  L.R.A.  449. 

V.  AUison,  108  Me.  326,  80  Atl.  833,  39  3.  Note:  54  L.R.A.  450." 

L.R.A.(N.S.)  39.  4.  Leavitt  v.  Morris,  105  Minn.  170, 

1.  Wadsworth  v.   Sharpsteen,  8  N.  117  N.  W.  393,  15  Anp.  Cas.  961  and 

Y.  388,  59  Am.  Dee.  499.  notes,  17  L.R.A.(N.S.)  984  and  note. 

8.  L'Amoreaux  v.  Crosby,  2  Paig«  Note:  Ann.  Cas.  191 7E  363. 
Ch.    (N.  Y.)   422,  22  Am.  Dec.  655; 
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habitual  drunkenness  as  a  disease  of  mind  and  body,  analogous  to 
insanity,  the  difference  being  one  of  dogTeo  only,  and  drunkards  may 
lawfully  be  so  treated  by  the  state  with  no  impairment  of  their 
constitutional  rights."  But  this  power  should  be  exercised  with,  great 
caution  and  only  upon  such  a  state  of  facts  being  shown  as  would 
jttstify  the  forcible  intervention  of  the  state  for  the  protection  of 
persons  and  property.*  Statutes  authorizing  compulsory  commitment 
of  inebriates  usually  provide  for  notice  to  the  inebriate,  and.  an 
<)|)l)ort unity  to  be  heard,  and  in  some  coses  also  give  the  right  to  a 
trial  by  jury,  in  case  of  appeal,'  and  it  has  been  intimated  in  sonic 
ileeisions  that  a  statute  not  providing  at  some  stage  of  the  proitee^linj; 
for  a  trial  by  jury  might  be  unconstitutional.*  The  proceedings  for 
commitment  under  the  statutes  providing  for  compuLsory  treatment 
of  inebriates  are  however  usually  held  to  be  quasi  judicial  only, 
and  the  sti-ictness  required  in  criminal  cases  is  not  essential.  Sucli 
a  proceeding,  in  analogy  to  the  coniinon  law  proceeding  in  insanity 
ca*es,  is  ordinarily  a  mere  inquisition,  by  way  of  a  special  proceeding, 
the  determination  of  which  should  be  left  lai'gely  to  per»ons  possess- 
ing the  learning  of  experts,  and  not  to  laymen,  of  whom  juries  are 
oi-dinarily  composed,  and  who  do  not,  nor  are  they  expected  to,  possess 
the  training  and  learning  essential  to  a  just  and  intelligent  solution 
of  a  scientific  quesition  such  as  is  necessarily  involved  in  a  proceeding 
whose  purpose  is  to  ascertain  and  detemiine  whether  a  person,  from 
whatsoever  cause,  is  suffering  from  some  serious  mental  infirmity. 
There  must,  however,  be  a  trial  of  some  sort  and  findings  of  fact,  and 
there  must  be,  of  course,  a  record  of  this  trial  and  of  these  findings, 
and  this  record  must  be  kept  with  sufficient  formality  to  show  the  juris- 
diction of  the  commissioners  in  the  premises,  and  also  to  show  the 
action  that  was  taken  by  the  commissioners  upon  the  complaint.* 
The  time  of  detention  must  be  fixed  in  the  interests  of  liberty,  and 
not  as  a  term  of  imprisonment  or  confinement  as  a  punishment.  The 
state  has  no  power  to  impose  restraint  upon  the  personal  liberty  of 
an  individual  after  he  has  been  restored  to  health  and  to  the  control 
of  his  appetites  by  the  treatment  afforded  him.  When  he  is  cure<l 
he  stands  upon  an  ecjuality  with  all  other  citizens.*"  Accordingly 
it  has  been  held  that  under  a  statute  providing  for  the  commitmesnt 
of  an  inel)riate  "until  the  patient  is  cnred  and  not  exceeding  three 

5.  l^avitt  V.  Morris.  105  Miuu.  170,  8.  Note:  17  L.R.A.(N.S.)  985,  98(i. 
117  X.  VV.  393,  15  Ann.  Cas.  961  and  9.  Note:  Ann.  Cas.  1917E  360,  361. 
note,  17  L.R.A.(N.S.)  984  and  note.     Generally   as   to   proceedings  for  de- 

6.  Note:  Ann.  Cas.  1917E  363.  termining  the  question  of  insanity,  see 

7.  Lcaviit  V.  Morris,  105  Minn.  170,  Insanity,  vol.  14,  p.  655  et  seq. 
117  N.  W.  393,  15  Ann.  Cas.  961  and       10.  Notes:  17  L.R.A.(N.S.)  985;  15 
note,  17  L.R.A.(N.S.)  984  and  note.     Ann.  Cas.  964. 
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years"  a  pei-son  cannot  be  detained  after  a  cure  is  effected.**  In 
several  instances  statutes  providing  for  the  treatment  of  inebriates 
have  been  construed  as  giving  no  right  to  detain  against  his  will 
a  person  committed  for  treatment,  or  voluntarily  entering  a  state 
institution  for  that  purpose.** 

14.  Use  of  Public  Money  for  Treatment. — An  act  providing  foi"  the 
treatment  of  habitual  drunkards  financially  imable  to  pay  therefor, 
at  the  expense  of  the  county  of  which  they  are  residents,  has  been 
held  valid,  on  the  ground  that  one  who  "is  financially  unable  to 
pay  for  the  treatment  of  such  disease"  belongs  to  a  class  of  "poor 
who  have  become  helpless  and  unable  to  care  for  themselves,"  and 
hence  "within  the  governmental  functions  of  the  State."  *'  So  a 
statute  authorizing  any  habitual  drunkard  to  be  sent  for  treatment 
and  cure  to  an  institution  within  the  state  maintained  for  such 
persons  at  the  expense  of  the  county  or  city  of  his  residence,  if  neither 
he  nor  his  petitioning  kin  is  financially  able  to  incur  the  expense, 
has  been  held  not  to  make  an  unconstitutional  use  of  money  raised 
by  taxation.**  Similar  legislation  has  also  been  sustained  upon 
the  theory  that  the  treatment  and  cure  of  habitual  drunkards  or 
inebriates  is  as  much  the  duty  of  the  parish  as  the  care  of  sick,  db- 
abled,  or  insane  paupers.**  On  the  other  hand,  it  has  been  held 
that  a  county  cannot  be  compelled  by  statute  to  pay  for  the  treatment 
in  a  private  institution  of  habitual  drunkards  merely  because  they 
are  pecuniarily  unable  to  procure  and  pay  for  such  treatment,  since 
such  use  of  the  public  money  is  not  for  a  public  purpose.**  And  a 
statute  providing  for  the  treatment  and  cure  of  inebriates  by  counties 
having  a  certain  population  has  been  held  unconstitutional,  as  being 
-special  legislation  as  to  the  affairs  of  counties,  and  as  not  being 
uniform  in  its  operation  througliout  the  state.*' 

11.  Addison  v.  Applegate,  171  la.  16.  Wisconsin  Keeley  Institute  Co. 
150,  154  N.  W.  168,  Ann.  Cas.  1917E  v.  Milwaukee  County,  95  Wis.  153,  7(1 
332  and  note.  N.  W.  68,  60  A.  S.  R.  105,  36  L.R.A. 

12.  Note:  Ann.  Cas.  1917E  361.  55;  State  v.  Froehiich,  118  Wis.  129. 

13.  In  re  House,  23  Colo.  87, 46  Pac.  94  N.  W.  50,  99  A.  S.  R.  985,  61 
117,  33  L.R.A.  832.  L.R.A.  345. 

Note:  7  L.R.A.(N.S.)  1198.  Note:  7  L.R.A. (N.S.)  1198. 

14.  Baltimore  v.  Keeley  Institute,  17.  Murray  v.  Ramsev,  81  Minn. 
81  Md.  106,  31  Atl.  437,  27  L.R.A.  646.  359,  84  N.  W.  103,  83  A.  S.  R.  379,  51 

16.  Note:  7  L.R.A.(N.S.)  1198.        L.R.A.  828. 
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See  If'BMCBS,  ToL  11,  p.  877. 


SPLITTING  CAUSES  OF  ACTION 

Bee  Actions,  vol.  1,  p.  34L 


STARE  DECISIS 

See  C!ouBTS,  roL  7,  p.  1000. 
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See  Ck)DBT8,  voL  7,  p.  969. 
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IX.  Actions  and  Proceedings 

Actions  bt  States 
-A.  In  General 

45.  In  ^VJlat  Name  and  by  Whom  Instituted;  Pleading 
-.6.  Matters  Available  by  Way  of  Defense  (ieneraiiy;  Limitation;  Laches; 
ii<stopp>el 

47.  Set-off  and  Counteiciaim  - 

48.  hrVidence 

Actions  against  Statks 

49.  Qeoeral  Rule  as  to  State's  Immunity  from  Suit 

5U.  Application  oi  ituie  m  Actions  against  btaie  Officers  Generally 

51.  Suits  to  Jxestrain  iiintoreement  ot  linconstitutional  Statutes 

52.  Statutory  Authorization  of  Suits  against  States;  Waiver  of  Immonity 

53.  Statute  of  Limitations  as  a  Defense 

54.  Frocess;  Appearance 

55.  Judgment  and  Jiixeeution;  Costs 

.  X.  Secession  of  States 

[n  Gkneral 

56.  Relation  Generally  of  Seceding  States  to  Union 

57.  Validity  ot  Acts  and  Contracts  Generally;  Rights  ot  Nonresidents 


I.  Introductory 

1.  Scope  of  Article. — The  matters  included  in  this  article  are  sutti- 
('iently  indicated  by  the  analysis.  No  attempt  is  made  to  discus.-^ 
herein  matters  which  are  properly  within  the  scope  of  other  articles 
in  this  work,  as,  for  instance,  questions  relating  to  federal  and  state 
.sovereignty  and  their  reciprocal  limitations,  or  the  distribution  of 
the  powers  of  government  among  the  legislative,  executive,  and  ju- 
dicial departments,  and  the  rights,  powers,  and  duties  of  each  dq>art- 
nient;^  the  subdivisions  of  the  state  into  counties*  and  municipal 
corporations; '  citizenship,  and  rights  incident  thereto,*  comity  be- 
tween states,"  elections;  •  powers  as  to  militia; '  powers  of  taxation; " 
police  powers  generally;  •  the  authority  of  a  state  in  matters  relating 

1.  See  Constitutional  Law,  vol.  6,   p.  99;  .It  ixjments,  voL  16,  p.  907  et 
p.  134  et  seq.  seq. 

2.  See  CoiNTiES,  vol.  7,  p.  921  et       «.  See  Klkctions,  vol.  9,  p.  972  et 
seq.  seq. 

3.  See    Municipal     Corporations,       7.  See  Militabt,  vol.  18,  p.  1052 
vol.  19,  p.  678  et  seq.;  Towns.  et  seq. 

4.  See  Aliens,  vol.  1,  p.  792  et  seq.;       8.  See  Taxation. 

CrviL  Rights,  vol.  5,  p.  573  et  seq.       9.  See  Oonstitutoonal  Law,  vol.  (i, 

5.  See  Extradition,  vol.  H,  p.  713  p.  183  et  seq. 
et  seq.;  Intern atiowal  Law,  vol.  15, 
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to  conuueice ;  *"  its  ooutrol  over  navigable  and  intei'aal  waters ; '  • 
bridges;  *-  canals,**  ferries/*  and  highways/*  and  its  power  to  regu- 
late fishing**  and  hunting  rights.*'  The  subject  of  state  statutes 
generally,  their  enactment,  validity,  construction  and  operation,  is 
also  left  for  treatment  elsewhere  in  this  work,*^  as  are  matters  relat- 
ing to  state  courts.**  Other  cross  references  to  related  titles  will  be 
found  throughout  this  article  where  suggested  by  the  text. 

2.  Definition  of  "State;"  Modern  Use  of  Term. — According  to  the 
definition  given  by  Cicero  and  subsequent  public  jurists  and  generally 
adopted  by  the  coutts,  a  state  is  a  body  political  or  society  of  men 
united  together  for  the  purpose  of  promoting  their  mutual  safety 
and  advantage  by  their  combined  strength.*'  In  modem  use  the 
word  describes  sometimes  a  people  or  community  of  individuals 
united  more  or  less  closely  in  political  relations,  inhabiting  tem- 
porarily or  permanently  the  same  country;  often  it  denotes  only 
the  country  or  territorial  region  inhabited  by  such  a  community; 
not  infrequently  it  is  applied  to  the  government  under  which  the 
people  live;  at  other  times  it  represents  the  com'bined  idea  of  people, 
territoiy,  and  government.*  In  all  these  senses  the  primary  con- 
<;Gpiion  is  that  of  a  people  or  community.  The  people,  in  whatever 
territory  dwelling,  either  temporarily  or  permanently,  and  whether 
organized  under  a  regular  government  or  united  by  looser  or  less 
definite  relalions,  constitute  the  state.*  In  the  constitution  of  the 
United  States  the  term  "state"  most  frequently  expresses  the  com- 
bined idea  of  people,  territory  and  government.  A  state,  in  the 
ordinary  sense  of  the  constitution,  is  a  political  community  of  free 
citizens  occupying  a  territory  of  defined  boundaries,  and  organized 
under  a  government  sanctioned  and  limited  by  a  written  constitution, 
and  established  by  the  consent  of  the  governed.  It  is  the  union  of 
such  states,  under  a  common  constitution,  which  forms  the  distinct 
and  greater  political  unit  which  that  constitution  designates  as  th«> 

10.  See  Commerce,  vol.  5,  p.  696  et   Combinations,  vol.  19,  p.  95  et  seq. 
seq.  19.  See  Courts,  vol.  7,  p.  969  et  seq. 

11.  See  WATB31S.  20.  Keith  v.  Clark,  97  U.  S.  454,  24 

12.  See  Bridges,  vol.  4,  p.  195  et  seq.  U.    S.    (L.   ed.)    1071;   MePhei-son  \. 
IS.  See  Canals,  vol.  4,  p.  450  et  seq.   Blacker,  92  Mich.  377,  52  N.  W.  469. 

14.  See  Ferries,  vol.  11,  p.  914  et  31  A.  S.  R.  587,  16  L.R.A.  475;  Hoii- 
seq.  duras  v.  Soto,  112  N.  Y.  310,  19  N.  E. 

15.  See  Highways,  vol.  13,  p.  163  845,  8  A.  S.  R.  744,  2  L.R.A.  642. 

ot  seq.  1.  Te  as  v.  White,  7  Wall.  700,  19 

16.  See  Fish  and  Fisheries,  vol.  11,  IT.  S.  (L.  ed.)  227;  Ralston  v.  Weston, 
p.  1023  et  seq.  46  W.  Va.  544,  33  S.  E.  326,  76  A.  S. 

17.  See  Game  Laws,  vol.  12,  p.  683  R.  834. 

et  seq.  ,  2.  Texas  v.  White,  7  Wall.  (U.  S.) 

18.  See  Statutes,  post.    As  to  state  700,  19  U.  S.  (L.  ed.)  227. 
anti-tnist  laws  see  Monopolies  asv 
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United  State*,,  aud  makes  of  tlie  people  and  .«tale*  that  eoiDpoee  it  one 
people  and  one  country.* 

3.  Admission  of  States  into  Union  and  Effect  Thereof. — ^Under  our 
political  system  a  territory  can  become  a  state  only  by  the  action 
and  assent  of  the  national  government,  and  there  is  not,  and  can- 
not be,  any  such  thing  as  an  American  state  outside  the  federal 
Union.*  The  power  of  Congress  in  respect  to  the  admission  pf  new 
states  is  found  in  the  third  section  of  the  fourth  article  of  the  Con- 
^titution,  providing  that  "new  states  may  \)c  admitted  by  the  Con- 
gress into  this  Union."*  The  only  expressed  restriction  upon  thi^i 
power  is  that  no  new  state  .shall  be  formed  within  the  jurisdiction 
of  any  other  state,  nor  by  the  junction  of  two  or  more  states  or 
parts  of  states,  without  the  consent  of  such  states  as  well  as  of  the 
Congress.*  When  a  new  state  is  admitted,  it  is  so  admitted  with  all 
of  the  powers  of  soveteignty  and  jurisdiction  which  pertained  to  the 
original  states,  and  such  powers  may  not  be  constitutionally  dimin- 
ished, impaired,  or  shorn  away  by  any  conditions,  compacts,  or  stipu- 
lations embraced  in  the  act  under  which  the  new  state  came  into  th(> 
Union  which  would  not  be  valid  and  effectual  if  the  subject  of  coii- 
fjressional  legislation  after  admission.'  The  constitutional  duty  of 
ijuaran teeing  each  state  a  republican  form  of  government  gives  Con- 
UTess  no  power  to  impose  restrictions  in  admitting  a  new  state  whicli 
<loprive  it  of  equality  with  the  other  states.*  The  doctrine  that  new 
.slates  must  be  admitted  on  an  "equal  footing"  with  the  old  ones  does 
not  rest  on  any  express  provision  of  the  constitution,  but  on  what  ia 

8.  Texas  v.  Wliite,  7  Wall.  700,  19  S.  Ct.  8U,  31  U.  S.  (L.  ed.)  629;  Boyd 

I'.  S.   (L.  ed.)   227;  Covie  v.  Smith,  v.  Nebraska,  143  U.  S.  135,  12  S.  Ct. 

221  U.  S.  559,  31  S.  Ct.  588,  55  V.  S.  375.  30  I^  S.  (L.  cd.)  103;  Ward  v. 

(L.  ed.)  855.  Raw  Horse,  163  U.  S.  504,  16  S;.  <'i. 

4.  How  V.  Kane,  2  Finn.  (Wis.)  o31,  1076,  41  U.  S.  (L.  ed.)  244:  Coyle  v. 

.54  Am  Dec.  152.  Smith,  221  U.  S.  559,  31  S.  t:t.  688. 

6.  Coyle  v.  Smith,  221  U.  S.  .559,  .55   f.   S.    (L.   ed.)    853;    McCabc   v. 

31  S.  Ct.  688,  55  U.  S.  (L.  ed.)  853;  Atchison,  etc.,  R.  Co.,  235  U.  S.  151. 

Case  V.  Loftus,  39  Fed.  Rep.  730,  5  35  s.  Ct.  09.  59  U.  S.  (L.  ed.)  169: 

1..R.A.  684.  Hawkins  v.  Blenklv,  243  V.  S.  210. 

6   Coyle  v  Smith.  221  I  .  S.  559,  31  37  ^    ct   -255^  (jj  f.  s.  (L.  od.)  67s. 

'^•^   ,,■■'.'■•,?•  ^'"    o\,         ..,.,    Ann.    Cas.    1917D    637:    Virginia    v. 

,,  TT  2"^T^   'V,^"5""'.         r-  V       W.si   Virginia,  246  V.  S.  .565,  38  S. 
11  TJ.  S.  (L.  ed.)  5bo;  IVrmoh  v.  New   ^.^    ^„„    |,  ^'  g    ^j     ^^,  ,  j^j.3.  c„s.. 

Or  eanb  Muniripnlity  No  1  3  Hcw^  .  .^,,  ^^,,,  .  ,  ^  ^  ^.^^. 
.)89.  11  \j.  S.  (L.  ed.)  739;  Howard  „.  ^  ,,  ,  ^,,  ....  ^.  ,,., 
V.  Ingersoll.  13  How.  381,  14  U.  S.  ^IfVVtrT"'  r  T.'.-nou 
(L.  ed^)  189;  Calkin  v.  Cocke.  14  How.  15^-  f  V^''"'  -l""-  '.f  .  '  ,,  " 
227,  14  U.  S.  (L.  ed)  398:  Escanaba  52  L.R.A.  VS.)  3 0..;  Burdett  v  Bur- 
Co.  v.  Chicago,  107  U.  S.  678,  2  S.  «lelt.  2<i  Okla.  416.  109  I'nc.  !)22,  :(.. 
Ct.  185,  27  U.  S.  (L.  ed.)  442:  Huse  r'.K..\.(N-.S.l  964. 
V.  Glover,  119  V.  S.  543,  7  S.  Ct.  313,  Note:  12  I>.I{..\.  674. 
.10  U.  S.  (L.  ed.)  487;  Willamette  Iron  8.  Burdett  v.  Bnrdett,  26  Okl.i.  416. 
Bride'-  Co.  V.  Hatch,  125  U.  S.  1.  8  100   I'ac   922.   35   L.K.A.(K.S,)    i)(i4. 

370 


Digitized  by 


Google 


25  It.  C.  L.  STATES  §  8 

considered  and  has  been  held  by  the  supreme  court  to  be  the  general 
character  and  purpose  of  the  union  of  the  states,  as  established  by  the 
constitution — ^a  union  of  political  equals.*  On  becoming  a  state  of 
the  Union,  a  state  enters  into  an  indissoluble  relation,  l^t  the  i)er- 
jjotuity  and  indissolubility  of  the  Union  by  no  means  imply  the  losf 
of  distinct  and  individual  existence  or  of  the  right  of  self-government 
by  the  states."*  It  is  a  necessary  and  logical  effect  of  the  rule  that 
a  state  upon  it*  admission  into  the  Union  is  upon  an  equal  footinfi 
with  the  original  states,  that  all  laws  and  ordinances  which  prior  to 
its  admission  governed  in  the  territory  out  of  which  it  was  carved, 
and  which  if  retained  or  continued  in  force  would  work  an  inequality, 
become  obsolete  and  cease  to  have  any  operative  force  in  the  nowly 
admitted  state.**  It  follows  also  that  a  newly  admitted  state  has 
authority  to  enact  such  laws,  not  in  conflict  with  the  federal  con- 
.stitution,  as  other  states  might  enact.**  While  a  prior  territorial 
form  of  government  is  superseded  by  the  act  of  admission  and 
by  the  adoption  of  the  constitution  and  laws  of  the  new  state,** 
it  has  been  held  that  a  territorial  legislature,  being  in  session 
when  the  act  of  admission  was  passed,  had.  power  to  continue  in 
the  discharge  of  the  duties  of  that  department  until  superseded, 
according  tq  the  mode  of  procedure  prescribed  in  the  organic  ad. 
and  that  laws  .so  pas-sed  were  valid,  provided  they  were  not  in 
conflict  with  the  coiiftitutiou  of  the  United  States  or  the  state.'* 
Where  the  schedule  to  a  constitution  provide;?  that  all  officers  under 
the  territorial  governmc.'nt  shall  continue  in  the  exercise  of  the  dutie.- 
of  their  respective  departments  until  superseded  under  the  authority 
of  the  constitution,  such  officers,  on  the  admission  of  the  territory 
a.-*  a  state,  become  ad  interim  .«tate  officers.  They  can  do  no  act 
prohibited  by  the  constitution  to  regulate  state  officers  of  like  func- 
tions, but  are  not  obliged  to  follow  the  mode  of  procedure  in  the 
transaction  of  public  business  prescribed  for  the  rej^iilar  officers  of 
the  .'itate  governuienl.*^  .Vduiission  of  a  state  on  an  equal  footiuti 
with  the  original  states  in  all  respects  whatever  involves  the  ado{»- 
ti«in  as  citizens  of  the  United  States  of  those  whom  Congress  makes 

9.  Case  V.  Loftn.s,  39  Fed.  K«p.  730,   235  U.  S.  151,  36  S.  Ct.  6!),  59  U.  S. 
5  L.R.A.  684.  (L.  ed.)  169. 

10.  Texas   v.    Wliite,   7   Wall.   700,       13.  Hunt  v.  Palao,  4  How.  589,  11 
10  L'.  8.  (L.  ed.)  227.  U.  S.  (L.  ed.)  1115;  Brashear  v.  Ma- 
ll. Hawkins  v.  Blealclev,  243  U.  S.  son,  6  How.  92,  12  U.  S.  (L.  od.)  357; 

210,  37  S.  Ct.  255,  61  U.  S.  (L.  ed.)  Merchants'  Nat.  Bank  v.  Braithwaite. 
078,  Ann.  Cas.  1917D  637;  State  v.  7  N.  D.  358,  75  N.  W.  244.  66  A.  S.  K. 
Edmonson,  89  Ohio  St.  93,  105  N,  E.   653. 

269,  Ann.  Ca.s.  1915D  934,  32  L.R.A.       14.  State  v.  Hitclipock,  1  Kan.  178. 
(N.S.)   305  and  note;  State  v.  Can-   81  Am.   Dee.  503;   How   v.   Kane,  2 
riingham,  81  Wis.  440,  51  N.  W.  724,   Finn.  (Wis.)  531,  54  Am.  Dec.  152. 
15  li.R.A.  501;  15.  State  v.  Hitplieock,  1  Kan.  17^:, 

12.  M;('abe  v.  Atctii.son,  etc.,  R.  Co.,   81  Am.  Dec.  503. 
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members  of  the  political  community,  and  who  arc  recognized  as 
such  in  the  formation  of  the  new  state  with  the  consent  of  Congress.** 
4.  Compacts  between  States. — It  is  expressly  provided  by  the 
United  States  constitution  that  no  state  of  the  Union  can,  with- 
;out  the  consent  of  Congress,  enter  into  any  agreement  or  com- 
pact with  another  state."  Subject  to  the  consent  of  Congress,  how- 
ever, it  is  well  settled  that  states  as  sovereigns  may  enter  into  any 
compact  or  agreement  thoy  see  fit  with  each  other,**  and  this  power 
has  frequently  been  exercised  and  upheld  in  the  matter  of  fixing 
boundary  lines,*'  or  determining  the  jurisdiction  of  states  over  rivers 
forming  a  boundary  between  them.*"  So,  on  the  division  of  a  state, 
provision  may  be  made  for  an  equitable  apportionment  of  •  the 
public  debt  between  the  original  and  the  newly  formed  state.*  .The 
consent  of  Congress  to  any  agreement  or  compact  between  two 
or  more  states  is  suflTiciently  indicated,  when  not  neces.sary  to  be  made 
in  advance,  by  the  adoption  or  approval  of  proceedings  taken  under 
it.-  A  compact  between  states  is  not  invalid  upon  the  ground  of 
its  surrendering  rights  of  sovereignty,  which  arc  unalienable.'  It 
has  been  held  that  it  is  competent  for  a  railroad  corporation  organ- 
ized under  the  laws  of  one  state,  when  authorized  so  to  do  by  the  con- 
sent of  the  state  which  created  it,  to  accept  atithority  from  another 
state  to  extend  its  railroad  into  such  .state  and  to  receive  a  grant  of 
powers  to  own  and  control,  by  lease  or  purchase,  railroads  therein, 
and  to  subject  itself  to  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  second  state.  Such  legislation  on  the  part  of  two  or 
more  states  is  not,  in  the  absence  of  inhibitory  legislation  by  Con- 
gress, regarded  as  within  the  constitutional  prohibition  of  agreements 
or  compacts  between  states.* 

16.  Boyd  V.  Nebraska,  143  U.  S.  135,  1.  Hartman  v.  Greenhow,  102  U.  S. 
12  S.  Ct.  375,  36  U.  S.  (L.  ed.)  103.  672,  26  U.  S.  (L.  ed.)  271;  Virginia 

17.  Green  v.  Biddle,  8  Wheat.  1,  5  v.  West  Virginia,  220  U.  S.  1,  31  S. 
U.  S.  (L.  ed.)  547;  Virginia  v.  West  Ct.  330,  55  U.  S.  (L.  ed.)  353;  Vir- 
Virginia,  11  Wall.  39,  20  U.  S.  (L.  ginia  v.  West  Virginia,  238  U.  S.  202. 
ed.)  67;  Kansas  v.  Colorado,  185  U.  S.  35  S.  Ct.  765,  59  U.  S.  (L.  ed.)  1272: 
125,  22  S.  Ct.  552,  46  U.  S.  (L.  ed.)  Virginia  v.  West  Virginia,  246  U.  S. 
838;  State  v.  Meyers,  155  la.  678,  136  5fi5,  38  S.  Ct.  400,  62  U.  S.  (L.  ed.) 
N.  AV.  896,  41  L.R.A.(N.S.)  366.  883. 

18.  Hawkins  v.  Barney,  5  Pet.  457,  2.  Wharton  v.  Wise,  153  U.  S.  155, 
8  U.  S.  (L.  ed.)  190;  Marlatt  v.  Silk,  14  S.  Ct.  783,  38  U.  S.  (L.  ed.)  669. 
11  Pet.  1,  9  U.  S.  (L.  ed.)  609;  George-  3.  Green  v.  Biddle,  8  Wheat.  1,  5 
town  V.  The  Alexandria  Canal  Co.,  12  U.  S.  (L.  ed.)  547;  Virginia  v.  West 
Pet.  91,  9  U.  S.  (L.  ed.)  1012;  Wliar-  Virginia,  238  U.  S.  202,  35  S.  Ct.  795, 
ton  V.  Wise.  153  U.  S.  155,  14  S.  Ct.  59  U.  S.  (L.  ed.)  1272;  State  v.  Cun- 
783,  38  U.  S.  (L.  ed.)  669.  ningham,  102   Miss.   237,  59  So.   70, 

19.  See  infra,  par.  5.  .^nn.  Cas.  1914D  182. 

20.  State  v.  Cunningham,  102  Miss.  4.  St.  Louis  R.  Co.,  v.  James,  161 
237,  59' So.  76,  Ann.  Cas.  1914D  182  U.  S.  545,  16  S.  Ct.  621,  40  U.  S. 
and  note.    And  see  infra,  part  9.  (L.  ed.)  802. 
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II.   BOUNDAHIGS 

5.  In  General. — It  is  a  part  of  the  general  right  of  sovereignty, 
beloneing  to  independent  nations,  to  establish  and  fix  the  disputed 
boundaries  between  their  respective  limits;  and  the  boundaries  so 
established  and  fixed  by  compact  between  nations  become  conclu- 
sive upon  all  the  subjects  and  citizens  thereof,  and  bind  their 
rights,  and  ai-e  to  be  treated,  to  all  intents  and  purposes,  as  the 
real  boundaries.  This  right  is  expre^ly  recognized  to  exist  in  the 
states  of  the  Union  by  the  constitution  of  the  United  States, 
and  is  guarded  in  its  exercise  by  a  single  limitation  or  restriction 
only,  requiring  the  consent  of  Congress.*  A  compact  between  two 
.states  establishing  the  line  between  them  adopted  by  their  commis- 
.«ioners,  and  to  which  Congress  assents,  is  binding  upon  both  states 
and  their  citizens.*  Assent  of  Congress  to  such  a  compact  may  be 
implied,  from  its  subsequent  legislation  and  proceedings.'  It  is  a 
general  rule  that  a  boundary  line  between  states  which  has  been 
run  out,  located,  and  marked  upon  the  earth,  and  afterwards  recog- 
nized and  acquiesced  in  by  them  for  a  long  course  of  years,  is  con- 
clusive, even  if  it  be  ascertained  that  it  varies  somewhat  from  the 
courses  given  in  the  original  grant.*  Where  the  boundary  line  of 
a  state  is  once  established  Congress  is  without  power  to  alter  the  line 
without  the  state's  consent.*  Incident  to  the  general  subject  of 
1>oundaries  it  has  been  held  that  when  Congress  enacts  that  a  judicial 
district  shall  consist  of  a  state,  the  boundaries  of  the  district  vary 
afterwards  as  those  of  the  state  vary.^" 

6.  Jurisdiction  and  Procedure  to  Establish. — The  United  States 
supreme  court  has  original  jurisdiction  of  a  suit  to  establish  by  judi- 
cial decree  the  true  boundary  line  between  .states  of  the  Union,*' 

5.  Poole  V.  Fleeger,  11  Pet.  185,  9  Indiana  v.  Kentucky,  136  U.  S.  479, 
U.  8.  (L.  ed.)  680.  10  S.  Ct.  1051,  34  U.  S.  (L.  ed.)  329; 

6.  Devoe  Mfg.  Co.,  Petitioner,  108  Virginia  v.  Tennessee,  148  U.  S.  503, 
U.  S.  401,  2  S.  Ct.  894,  27  II.  S.  (L.  13  S.  St.  728,  37  U.  S.  (L.  ed.)  537; 
ed.)  764;  W&st  Virginia  v.  Tennesee,  Louisiana  v.  Mississippi,  202  U.  S.  3, 
148  U,  S.  503,  13  S.  Ct.  728,  37  U.  26  S.  Ct.  408,  50  U.  S.  (L.  ed.)  913. 
S.  (L.  ed.)  537:  Tennesee  v.  Virginia,  9.  Louisiana  v.  Mississippi,  202  U. 
190  U.  S.  64,  23  S.  Ct.  827,  47  U.  S.  S.  1,  26  S.  Ct.  408,  50  U.  S.  (L.  ed.) 
(L.  ed.)  956;  Louisiana  v.  Mississippi,  913. 

202  U.  S.  1,  26  S.  Ct.  408,  50  U.  S.  10.  Devoe  Mfg.  Co.,  Petitioner,  108 

(L.  ed.)  913;  Central  R.  Co.  v.  Jersey  U.  S.  401,  2  S.  Ct.  894,  27  U.  S.  (L. 

City,  209  U.  S.  473,  28  S.  Ct.  592,  ed.)  764. 

52  U.  S.  (L.  ed.)  896.  11.  Rhode  Island  v.  Massacbnsett,f, 

Note:  41  L.R.A.(N.S.)  368.  14  Pet.  210,  15  Pet.  233,  10  U.  S.  (L. 

7.  Virginia  v.  Tennessee,  148  U.  S.  ed.)  423,  721;  Florida  v.  Georgia,  17 
503,  13  S.  Ct.  728,  37  U.  S.  (L.  ed.)  How.  478,  15  U.  S.  (L.  ed.)  181; 
537.  Virginia  v.  West  Vii^finia,  11  Wall. 

8.  Rhode  Island  v.  Massachusetts,  4  39,  20  U.  S.  (L.  ed.)  67;  Virginia  v. 
How.  591,  11  U.  S.    (L.  ed.)    1116;-  Tennessee,  148  U.  S,  503,  13  S.  Ct. 
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and  u  suit  in  equity  is  the  appropriate  remedy  for  deterniining  such 
•  luestion.**  In  such  suits  the  mles  and  practice  of  the  court  of  chan- 
cery should  substantially  govern  in  conducting  the  suit  to  a  final 
i«.-!ue,  but  it  is  the  duty  of  the  court  to  mold  the  rules  of  chancery 
practice  and  pleading  in  such  a  manner  as  to  bring  the  case  to  a  fmal 
hearing  on  its  merits.  It  is  too  important  in  its  character,  and  the 
interests  concerned  are  too  great,  to  be  decided  upon  the  mere  techni- 
cal principles  of  chancery  pleading.**  In  determining  the  ifsuea 
involved,  reference  will  be  had  to  treaties  and  conventions  or  enact- 
ments material  thereto,  in  order  to  aswrtain  the  iuU-nlion  of  the 
parties;**  and  the  court  will  consider  the  evidence  olli-red  by  the 
Tnited  States,  or  either  of  the  states.*'  It  ha.<  dlicii  Ih'oii  held  that 
the  intention  in  such  great  matters  as  state  boiiu(lni'i('.s.  when  clearly 
manifested  by  cessions,  grants,  or  legislative  act.-',  r^hould  control,'* 
and  an  amicable  adjustment  between  the  states  of  all  such  disputed 
matters  is  always  favored.*'  In  a  proper  ease,  the  court  will  appoint 
A  commission  to  ascertain  and  designate  the  boundary  lines  between 
two  .states  as  determined  by  the  court  and  to  report  the  same  to  the 
court  for  its  further  action ;  **  and  in  this  the  court  usually  directs 
that  the  expenses,  including  pay  for  the  commissioners,  be  paid  l)y 
!<uch  states  equally.**  In  an  action  between  states  to  determine 
boimdaries,  the  attoniey-general  of  the  United  States  may  intervene 
and  appear  in  behalf  of  the  United  Stat<3s,  adduce  evidence  written 
iUid  parol,  examine  witnesses,  and  be  heard  on  the  argument,  witli- 
out  making  the  United  States  a  party,  in  the  technical  sense  of  the 

728,  37  U.  S.  (L.  ed.)  537-,  Louisiana  519,  12  S.  Ct.  970,  36  U.  S.  (L.  ed.) 

V.  Mississippi,  202  U.  S.  1,  26  S.  Ct.  798.    And  see  supra,  par.  5. 

408,  50  II.  S.  (L.  ed.)  913.  18.  Mis.souri  v.  Iowa,  10  How.  1,  V.i 

12.  United  States  v.  Texas,  143  U.  U.  S.  (L.  ed.)  303;  Iowa  v.  Illinois, 
S.  621, 12  S.  Ct.  488,  36  U.  S.  (L.  ed.)  147  V.  S.  1,  13  S.  Ct.  239,  37  U.  S. 
285;  Maryland  v.  West  Virginia,  217  (L.  ed.)  55;  Indiana  v.  Kentucky,  159 
U.  S.  577.  30  S.  Ct.  630,  54  U.  S.  U;  S.  275,  16  S.  Ct.  320,  40  U.  S.  (L. 
(L.  ed.)  888.  ^)  1*^»  Indiana  v.  Kentucky,  163  \  . 

13.  Rhode  Island  v.  Massaclmaetts,  S.  520.  16  S.  Ct.  1162,  41  U.  S.  (L. 

14  Pet.  210,  10  U.  S.  (L.  ed.)  423.         ^)  ,^5  North  Carolina  v.  Tennes-see, 

14.  Missouri  V.  Iowa,  7  How.  660,   ff  ^.  SI,  35  S.  Ct.  8,  59  U    S. 

12  U.  S.  (L.  ed.)  861;  Missouri  v  (^-  ^U^Jt  «  ^^-^'^fi  S*  o\  ^ 
V  ^  u  11  T«T  11  one  OA  tt  o  /T  nessee,  240  U.  S.  <)52,  36  S.  Ct.  604. 
Kentucky,  11  WaU   395,  20  U.  S.  (L    ^  u.  S.  (L.  ed.)  847. 

n'Vl  'l2"f  r<-^^  ^  tH'  1?  "•  Missouri  v.  Iowa,  160  U.  S.  688. 
U.  S.  1,  16  S.  Ct.  725,  40  U.  S.   (L.   jg  g    q^  433^  40  u.  S.  (L.  ed.)  583; 

«<*•)  oo7.  Missouri  v.  Iowa,  165  U.  S.  118,  17 

15.  Florida  V.  Georgia.  17  How.  478,   g    ct.  290,  41   U.   S.    (L.  ed.)    655: 

15  U.  S.  (L.  ed.)  181.  Maryland  v.  West  Virginia.  217  U.  S. 

16.  Buttenuth  v.  St.  Louis  Bridge  577,  $0  S.  Ct.  630,  54  U.  S.  (L.  ed.) 
Co.,  123  III.  .5,^5,  17  N.  K.  439,  5  A.  888;  Maryland  v.  West  Virginia,  225 
S.  R.  545.  U.  8.  1,  32  S.  Ct.  672,  56  U.  S.  (L.  ed.) 

17.  Nebraska   r.    low.a,    145    U.    S.  955. 
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term.  But  ho  will  have  no  right  to  interfere  in  the  plt:a<5ing,  evi- 
dence, or  admissions  of  the  states,  or  of  either  of  them.  In  such 
action,  the  United  States  being  neither  plaintiff  nor  defendant,  is 
not  liable  to  a  judgment  against  them,  nor  entitled  to  one  in  its 
favor.** 

7.  Rivers  and  Lakes  as  Boundaries. — It  is  a  general  rule  that  wlicn 
a  river  is  the  boundary  between  two  states,  if  the  original  property 
is  in  neither,  and  there  is  no  special  convention  respecting  it,  or 
long  use  equivalent  thereto,  each  state  holds  to  the  middle  of  the 
main  channel  of  the  stream.'  The  reason  for  adopting  this  rule 
making  the  middle  of  the  channel  of  commerce  the  boundary  line, 
or  the  rule  of  thalweg  as  it.  is  called,  rather  than  taking  the  middle 
line  between  the  shores  of  the  river,  lies  in  the  right  of  each  state 
to  equal  pridleges  in  the  navigation  of  the  river.*  But  when  one 
state  is  the  original  proprietor,  and  grants  the  territory  on  one  side 
only,  it  retains  the  river  within  its  own  domain,  and  the  newly  erected 
stat«  extends  to  the  river  only,  and  the  low-water  mark  is  its  bound- 
ary.* The  phrases  "middle  of  the  river"  and  "middle  of  the  main 
channel,"  when  employed  to  designate  the  boundary  between  states, 
both  signify  the  mean  center  Une  of  the  main  channel, — or,  as  it  is 
more  frequently  expressed,  the  "thread  of  the  stream."  The  chan- 
nel is  the  bed  of  a  stream  of  water,  Especially  the  deeper  part  of  a 
river  or  bay  where  the  main  current  flows.  When  employed  in 
treating  of  subjects  connected  with  the  navigation  of  rivers,  it  indi- 
cates the  line  of  deep  water  which  vessels  follow, — the  space  within 
which  vessels  may  and  usually  do  pass.*    Where  a  lake  constitute^ 

20.  Florida  V.  Georgia,  17  How.  478,   535.  17  N.  E.  439,  5  A.  S.  R.  545: 
16  U.  S.  (L.  ed.)  181.  Belief ountaine  Imp.  Co.  v.  Niedring- 

1.  Handly  v..  Anthony,  5  Wheat,  haus,  181  lU.  426,  55  N.  E.  184,  72 
374,  5  D.  S.  (L.  ed.)  113;  Alabama  A.  S.  R.  269  and  note;  Buck  v.  Ellen- 
V.  (Jeorda.  23  How.  505,  16  U.  S.  (L.  bolt,  84  la.  394, 51  N.  W.  22, 15  L.R.A. 
pd.)  556;  Devoe  Mfg.  Co.,  Petitioner,  187;  Roberts  v.  Fnllerton,  117  Wis. 
108  r.  S.  401,  2  S.  Ct.  894,  27  U.  S.  222,.  93  N.  W.  1111,  65  L.R.A.  953. 
(L.  ed.)  764;  Iowa  v.  Illinois,  147  2.  Iowa  v.  Illinois,  147  U.  S.  1,  13 
U.  .S.  J.  13  R.  Ct.  239,  37  U.  S.  (L.  S.  Ct.  239,  37  U.  S.  (L.  ed.)  55;  Ar- 
ed.)  55;  Missouri  v.  Nebraska,  197  U.  kansas  v.  Tennessee,  246  U.  S.  158i 
S.  .577.  25  S.  Ct.  580,  49  U.  S.  (L.  38  S.  Ct.  301,  62  U.  8.  (L.  ed.)  638, 
«d.)  881;  Iowa  v.  Illinois,  202  U.  S.  L.R.A.1918D  258. 
59.  26  H.  Ct.  571.  50  U.  S.  (L.  ed.)  3.  Handly  v.  Anthony,  5  Wheat.  374, 
934;  WttshinRton  v.  Oregon,  211  U.  S.  5  U.  S.  (L.  ed.)  113;  Howard  v.  Inger- 
127,  29  S.  Ct.  47.  53  U.  S.  (L.  ed.)  6oll,  13  How.  381,  14  U.  8.  (L.  ed.) 
118;  Missouri  v.  Kansas,  213  II.  S.  189;  Henderson  Bridge  Co.  v.  Hen- 
78,  29  S.  Ct.  417,  53  U.  S.  (L.  ed.)  derson,  173  U.  S.  592,  19  S.  Ct.  877. 
71(6;  Arkansas  v.  Tennessee,  246  U.  S.  43  U.  8.  (L.  ed.)  823;  Maryland 
ir.8.  .38  S.  Ct.  .'JOl,  (>2  U.  S.  (L.  ed.)  v.  West  Vii-ginia,  217  U.  S.  577,  .30 
(i38.  L.K.A.1018D  258;  Simpson  v.  S.  Ct.  630,  54  U.  S.  (L.  ed.)  888: 
State.  92  Oa.  41,  17  N.  E.  984,  44  Welsh  v.  State,  126  Tnd.  71,  25  N.  E. 
A.  S.  K.  75,  22  L.R.A.  248;  Butte-  833,  9  L.R.A.  664. 
nutb  V.  St.  Louis  Bridge  Co.,  123  111.       4.  Rowe  v.  Smith,  61  Conn.  266,  50 
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one  of  the  boundaries  of  a  state,  it  is  held  that  the  sovereignty  of 
such  state  extends  to  the  middle  of  the  lake,  and  its  laws,  so  far 
as  they  do  not  conflict  with  those  of  the  United  States  regulatinp 
commerce  and  navigation,  are  operative  within  such  limite.' 

8.  Changes  in  Channel  of  River  as  Affecting  Boundary. — ^It  is  the 
generally  accepted  rule  that  where  a  river  is  the  boundary  between 
states,  if  it  gradually  alters  its  channel  the  boundary  follows  the 
channel,  but  if  the  river  suddenly  changes  its  course  or  deserts  Up 
natural  channel  the  boundary  remains  where  it  was  before,  in  the 
middle  of  the  altered  or  deserted  river  bed.*  The  boundary  and 
jurisdiction  of  a  state  which  has  been  along  the  main  channel  of  a 
stream  is  not  changed  by  the  construction,  by  a  railroad  company, 
of  a  dam  which  throws  the  main  channel  to  the  other  side  of  an 
island  for  the  purpose  of  convenience  in  the  construction  of  a  bridge.' 
Nor  does  dredging  of  a  new  channel  by  the  government  in  a  river 
which  forms  the  boundary  between  two  states  change  the  state  bound- 
ary from  the  middle  of  the  former  main  navigable  channel  to  the 
n(!wly  formed  channel.*  In  a  case  where  a  river  has  subsequently 
turned  its  course,  and  runs  on  the  other  side  of  an  island,  the  bound- 
ary between  the  states  remain.?  as  before,  and  the  island  does  not, 
in  consequence  of  this  action  of  the  water,  change  its  owner.' 

9.  Concurrent  Jurisdiction  of 'States  over  Rivers  Forming  Bound- 
aries.— Generally  speaking,  a  state  possesses  jurisdiction  and  sov- 
oreignty  co-extensive  with  its  boundaries.*'  But  .states  may.  witli 
the  consent  of  Congress,  grant  to  each  other  concurrent  jurisdiction 

.\ui.  Rep.  16;  Butteuuth  v.  St.  Louis  (L.  ed.)  720;  Whiteside  v.  Norton,  12.3 

]5rjdge  Co.,  123  111.  .535,  17  N.  E.  439,  C.  C.  A.  313,  205  Fed.  5,  45  L.K.A. 

5  A.  S.  R.  545.  (N.S.)    112;   B'lttenuth  v.   St.   Loui^ 

5.  Bigelow  V.  Nickerson,  70  Fed.  113,  Bridge  Co.,  123  111.  535, 17  N.  E.  439.  5 
34  U.  S.  App.  261,  17  0.  C.  A.  1,  30  A.  S.  R.  545;  Bellefountabe  Imp.  Co. 
L.B.A.  336.  V.  Niedringhaus,  181  111.  42G,  55  N.  E. 

6.  Indiana  v.  Kentucky,  136  U.  S.  184,  72  A.  S.  R.  269  and  note;  Fov- 
479,  10  S.  Ct.  1051,  34  U.  S.  (L.  ed.)  ler  v.  Wood,  73  Kan.  511.  85  Pac.  763, 
.329;  Nebraska  v.  Iowa,  143  U.  S.  359,  117  A.  S.  R.  534,  6  L.R.A.(N.S.)  1C2: 
12  S.  Ct.  396,  36  U.  S.  (L.  ed.)  186;  Collins  v.  State,  3  Tex.  Ct.  App.  .323 
Missouri  V.  Nebraska,  196  U.  S.  23,  30  Am.  Rep.  142;  State  v.  Bowen,  14!) 
25  S.  Ct.  155,  49  U.  S.  (L.  ed.)  372;  Wis.  203,  135  N.  W.  494,  39  L.R.A. 
Missouri  V.  Nebraska,  197  U.  S.  577,  (N.S.)  200  and  note.  And  see  Intkr- 
25  S.  Ct.  580,  49  U.  S.  (L.  ed.)  881;  national  Law,  vol.  15,  ]>.  119. 
Moore  v.  McGuiie,  205  U.  S.  214.  27  7.  State  v.  Bowen.  149  Wis.  203.  13;") 
S.  Ct.  483,  51  U.  S.  (L.  ed.)  776;  N.  W.  494,  39  L.R.A. (N.S.)  200. 
Washington  v.  Oregon,  211' U.  S.  127,  8.  Whiteside  v.  Norton,  123  CCA. 
29  S.  Ct.  47,  53  U.  S.  (L.  ed.)  118;  313,  205  Fed.  5,  45  L.R.A.(N.S.)  112 
Missouri  V.  Kansas,,  213  U.  S.  78,  29  9.  Missouri  v.  Kentucky,  11  Wall. 
S.  Ct.  417,  53  U.  S.  (L.  ed.)  706;  395,  20  U.  S.  (L.  ed.)  116. 
Arkansas  v.  Tennessee.  246  U.  S.  158,  10.  Henderson  Bridge  Co.  v.  Hen- 
38  S.  Ct.  301,  62  U.  8.  (L.  ed.)  638,  derson,  173  U.  S.  592,  19  S.  Ct.  553, 
L.R.A.1918D  258;  Cissna  v.  Tennessee,  43  U.  S.  (L.  ed.)  823. 

246  U.  S,  289,  38  S.  Ct.  306,  62  U,  S. 
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over  a  stream  forming  the  boundary  between  them,  and  may  punish 
oifenses  committed  on  the  waters  which  may  constitute  a  violation  of 
the  laws  of  the  state  undertaking  the  prosecution.**  It  haa  been 
held  that  the  term  "concurrent  jurisdiction  on  the  water,"  used  in 
the  acts  of  Congress  providing  for  the  admission  of  states  into  the 
Union,  refers  to  the  effect  of  the  law  of  each  state  within  the  domain 
of  the  other  covered  by  water  divided  by  the  boundary  line  between 
the  two  states,  as  regards  persons  or  things  on  the  water  concerned 
or  connected  in  some  way  with  the  use  thereof  for  pui"poses  of  naviga- 
tion; and  tliat  it  has  no  reference  to  the  land  under,  the  water  or 
things  of  a  permanent  nature  in  or  over  the  water.  In  respect  to 
such  matters  and  rights  incident  thereto,  the  juri.sdiction  of  eat-h 
state  on  its  side  of  the  boundary  line  is  exclusive.  Within  this  rule, 
"concurrent"  jurisdiction  docs  not  empower  one  state  to  regulate  tlie 
individual  enjoyment,  by  people  of  another  state  within  its  bound- 
aries, of  property  held  in  trust  by  such  other  state  for  the  people 
within  its  limits,  such  as  public  water  and  the  fish  and  game  that 
inhabit  the  same.**  Neither  does  such  jurisdiction  extend  to  perma- 
nent structures  attached  to  the  river  bed  and  within  the  boundary 
of  one  or  the  other  state.*'  The  jurisdiction  so  conferred  is  not  legis- 
lative only,  but  the  courts  of  one  state  have  civil  jurisdiction  beyond 
the  territorial  limits  of  that  state,  where  it  oxilonds  only  to  low-water 
mark  on  the  shore  of  the  river,  and  a  summons  served  on  that  part 
of  the  river  is  sufficient  to  support  a  judgment  under  the  full  faith 
and  credit  clause  of  the  constitution.** 

III.  Legislature 

10.  In  General;  Organization;  Privileges  and  Exemptions  of  Mem- 
bers.— Modeled  after  the  plan  of  the  federal  Congreas,  the  state  legis- 
lative power  is  ordinarily  exercised  through  the  two  branches  form- 

11.  Wedding  v.  Meyler,  192  U.  S.  apd  note.  Generally  as  to  regulation ' 
573,  24  S.  Ct.  .322,  48  U.  S.  (L.  ed.)  of  fishing  in  rivers  forming  the  bound- 
■570,  66  L.R. A.  833;  Welsh  V.  State,  126  aries  between  states  and  the  eoncur- 
Ind.  71,  25  N.  E.  883,  9  L.R.A.  664;  rent  jurisdiction  to  punish  violations 
State  V.  Cunningham,  102  Miss.  237,  59  of  such  regulations  see  Fish  asv  Fish- 
So.  76,  Ann.  Cas.  1914D  182;  State  kbies,  vol.  11,  p.  1041  et  seq. 

V.  Catholic,  75  Ore.  367,  147  Pac.  372,  18.  Wedding  v.  Meyler,  192  U.  S. 

Ann.  Cas.  1917B  913;  State  v.  Plants,  573,  24  S.  Ct.  322,  48  U.  S.  (L.  ed.) 

25  W.  Va.   119,  52  Am.  Rep.  211;  570,  66  L.R.A.  833;  Buck  v.  Ellenbolt, 

Roberts  v.  FuUerton,  117  Wis.   222,  84  la.  394,  51  N.  W.  22, 15  L.R.A.  187; 

93  N.  W.  1111,  65  L.R.A.  953.  Roberts  v.  Fnllerton,  117  Wis.  222,  93 

Note:  41  L.R.A. (N.S.)  368.  N.  W.  1111,  65  L.R.A.  953  and  note. 

And  see  Courts,  vol.  7,  p.  1066  et  14.  Wedding  v.  Meyler,  192  U.  S. 

seq.;  Cbimiitai,  Law,  vol.  8,  p.  101  et  573,  24  S.  Ct.  322,  48  U.  S.  (L.  ed.) 

seq.  570,  66  L.R.A.  833,  reversing  107  Ky. 

12.  Roberts  v.  Fnllerton,  117  Wis.  310,  53  S.  W.  809,  92  A.  S.  R.  347. 
222,  93  N.  W.  1111,  65  L.R.A.  953 
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ing  the  legislature  or  general  assembly, — the  senate,  and  the  assembly 
or  house  of  representatives.  These  bodies  are  made  up  of  members 
elected  by  the  people  of  the  several  legislative  districts  >as  apportioned 
by  the  state.**  In  the  legislature,  so  constituted,  the  legislative  power 
of  the  state  is  vested.**  The  legislature  is  but  an  instrumentality 
appointed  by  the  state  to  exercise  a  part  of  its  sovereign  powers.  lu 
that  capacity  it  holds  the  public  funds  in  trust  for  the  people.*' 
Each  branch  of  the  legislature  is  vested  with  power  to  organize,  by 
selecting  its  own  presiding  officer,  its  clerks  and  committees,  pre- 
scribing its  rules  of  procedure,  and  in  doing  whatever  is  essential 
or  expedient  in  the  exercise  of  the  powers  conferred.**  A  quorum 
of  a  legislative  body  is  a  majority  of  all  the  members  thereof,  in  the 
absence  of  constitutional  provision  or  rule  prescribed  by  the  power 
creating  the  body,  and  it  has  been  held  that  the  presiding  officer  of 
a  legislative  body  is  powerless  to  count  those  who  are  present  and 
do  not  vote,  for  the  purpose  of  making  a  quorum,  in  the  absence 
of  any  rule  of  the  house  or  other  express  authority  to  do  so.'* 
When  the  power  to  organize  is  merely  a  legal  intendment,  the  power 
consists  in  a  right  to  organize  in  the  castomary  manner,  and  it 
therefore  excludes  the  notion  of  a  minority  ruling  in  the  transaction : 
and  in  ita  deliberations  each  member  of  the  particular  branch  is 
entitled  to  a  voice  in  all  proceedings.-*  Observance  of  the  rules 
of  a  legislative  body  which  regulate  the  passage  of  statutes  is  a  matter 
entirely  within  the  legislative  control  and  discretion,  not  subject  to 
review  by  the  courts.'  Elsewhere  in  this  work  may  be  found  a  full 
discussion  of  the  privileged  character  of  statements  in  connection 
with  legislative  proceedings,*  the  immunity  of  members  of  the  legis- 
lature from  arrest,  and  their  exemption  from  service  of  process.* 

11.  Power  to  Determine  Qualification,  Election  and  Terms  of  Mem- 
bers; Control  and  Removal. — Under  the  organic  law  of  the  state,  thr 
general  rule  is  that  each  house  of  the  legislature  is  the  judge  of  the 
qualifications  and  elections  of  its  members;*  and  this  power  is  exer- 

15.  Generally  as  to   apportionmeut   23  S.  E.   250,  63  A.  S.  R.  580,  30 
acts,  see  Elections,  vol.  9,  p.  1002   L.R.A.  532. 

et  seq.  20.  State  v.   Rogers,   56   N.   J.    L. 

16.  Jobe  V.  Urqutiart,  102  Ark.  470,  480.  28  AtL.  726,  29  Atl.  173,  23  L.R.A. 
143  S.  W.  121,  Ann.  Cas.  1914A  351;   354. 

In  re  Gunn,  50  Kan.  155,  32  Pac.  470.  1.  St.  Louis  etc.,  R.  Co.,  v.  Gill,  54 

948,  19  L.R.A.  519.     And  see  Cok-  Ark.  101,  15  S.  W.  18,  11  L.R.A.  452. 

STiTUnONAii  Law,  vol.  6,  p.  152  et  seq.  2.  See  Akrbst,  vol.  2,  p.  481  et  seq. : 

17.  State  V.  Metseban,  32  Ore.  372,  Libel  and  Slander,  vol.  17,  p.  330 
46  Pae.  791,  53  Pac.  1071,  41  L.R.A.  et  seq. 

092.  3.  See  Prock.'ss.  vol.  21,  p.  1303  et 

18.  See  infra,  par.  68  et  seq.,  as  to  seq. 

])roceeding8,  members,  sessions,  etc.  4.  State  v.  Gilmore,  20  Kan.  551. 

19.  State  V.  Ellington,  117  N.  C.  158,  27  Am.  Rep.  189;  Covington  v.  Buffett, 
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cised  to  the  exclusion  of  every  other  tribunal.*  Where  the  constitu- 
tion of  a  state  fixes  the  term  of  office  of  members  of  the  legislature,  but 
Joes  not  expressly  provide  when  their  terms  shall  begin,  it  is  compe- 
tent for  the  legislature  to  fix  the  commencement  of  the  term.*  The 
power  to  control  and  compel  the  attendance  of  members  of  delibera- 
tive and  legislative  bodies  is  lodged  in  them,  if  it  exists  at  all,  not 
in  the  courts;  and  if  such  bodies  are  not  endowed  with  that  power, 
Aen  it  is  nonexistent  and  courts  cannot  supply  it.'  From  the  founda- 
tion of  representative  government  in  this  country,  it  has  been  a 
general  rule,  that  the  legislative  body  of  a  state  has  the  inherent 
power  to  remove  its  speaker  or  other  officers  at  will,  unless  inhibited 
from  so  doing  by  some  constitutional  or  other  controlling  provision 
of  law.*  Such  body  has  the  power  also  to  expel  a  member,  and  on 
such  expulsion  his  privilege  from  arrest  on  mesne  process  ceases. 
A  court,  in  determining  whether  he  was  so  privileged,  cannot  inquiro 
into  the  reasons  for  expulsion,  nor  the  question  whether  the  member 
was  duly  heard  before  being  expelled.*  The  power  of  expulsion  is 
a  necessary  and  incidental  power  to  enable  the  house  to  perform  its 
high  functions,  and  it  is  neccssarj'  to  the  safety  of  the  state.  It  is 
a  power  of  protection.*"  In  the  execution  of  this  power  the  legi.s- 
lature  may  adopt  any  procedure,  and  change  it  at  pleasure,  and 
in  the  absence  of  constitutional  provision  a  member  has  no  right 
to  a  trial  and  opportunity  to  be  heard  upon  charges  made,  before 
being  expelled.  A  resolution  eJypelling  him  cannot  be  said  to  be 
a  bill  of  attainder  forbidden  by  the  constitution.  Nor  can  he,  where 
the  commission  of  a  felony  is  made  the  ground  of  expulsion,  insist 
upon  a  conviction  in  a  court  of  law  as  a  prerequisite  to  his  expulsion 
from  the  legislative  body.  In  short,  the  authority  of  the  legislature 
in  such  a  matter  is  well  nigh  absolute,  and  the  courts  have  no  power 
to  control,  direct,  supervise,  or  forbid  its  exercise  by  either  branch 
of  the  legislative  department.*' 

12.  Records  and  Reports  of  Proceedings. — It  is  the  duty  of  each 
house  to  keep  a  record  of  its  proceedings,  and  from  time  to  time 
publish  the  same;  but,  except  as  to  matters  required  by  the  constitu- 
tion to  be  recorded,  the  manner  of  recording  the  proceedings,  and 
the  extent  of  their  fullness,  are  left  to  the  discretion  of  the  legislativ*' 

90  Md.  569,  45  Atl.  204.  47  L.R.A.  510,  122  N.  W.  284,  133  A.  S.  R.  352. 

622;  People  v.  Keeler,  99  N.  Y.  463,  8.  In  re  Speakership,  15  Colo.  520, 

2  N.  E.  615,  52  Am.  Rep.  49.  25  Pac.  707, 11  L.R.A.  241. 

5.  Covington  v.  Buffett.  90  Md.  569.  9.  Hiss  v.  Bartlett,  3  Gray  (Mass.) 
45  Atl.  204,  47  L.R.A.  622.     And  sec  468,  63  Am.  Dec.  768  and  note. 
Public  OpfK'krs.  vol.   22,  p.  434  et  10.  In  re  Speakership,  15  Colo.  520, 
seq.  25  Pac.  707, 11  L.R.A.  241. 

6.  Farrelly  v.  Cole,  60  Kan.  356,  11.  French  v.  State,  146  Cal.  604. 
.56  Pac.  492,  44  L.R.A.  464.  And  see  80  Pae.  1031,  2  Ann.  Cas.  756  and 
PuBLio  Oppicebs,  vol.  22,  p.  550.  note,  69  L.R.A.  556. 

7.  'Wilson  V.   Cleveland.   157  MMi. 
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bodies,  to  be  controlled  by  rule  respectively  of  tbose  bodies,  or  bj' 
statuto."  The  records  or  journab  of  a  branch  of  the  legislature  are 
"public  records."  "They  prove  their  own  authenticity."  Being  kept 
in  virtue  of  a  provision  of  law,  judicially  known  to  the  judge,  their 
existence  and  function  in  legislation  are  also  judicially  known." 
In  certain  jurisdictions  the  enrolled  bill  is  held  conclusive  as  to  all 
matters,  so  as  to  preclude  any  investigation  as  to  the  method  of  its 
enactment.**  Under  this  rule  it  is  not  competent  to  show  from  the 
the  journals  of  the  house  that  an  act  recorded  as  having  been  authenti- 
cated, approved,  and  deposited  did  not  pass  in  the  form  in  which 
it  was  signed  by  the  presiding  officers  and  approved  by  the  gov- 
ernor. *•  And  where  under  constitutional  requirements  journals  of 
the  proceedings  of  the  legislative  bodies  are  kept  and  published,  and 
the  journal  entries  as  to  the  legislative  proceedings  are  explicit,  in 
a  conflict  even  with  legislative  acts  regularly  authenticated,  the  jour- 
nals are  superior,  and  the  courts  will  bo  governed  by  them  a*  In 
matters  clearly,  explicitly,  and  afllirmatively  stated  therein.**  Other 
courts  make  the  enrolled  bill  only  prima  facie  evidence  of  com- 
pliance with  statutory  requirements,  and  hold  as  to  matters  not 
required  by  the  constitution  to  be  entered  on  (he  journal,  that,  in 
the  absence  of  an  affirmative  showing  to  the  contrary,  the  bill  is  con- 
clusive that  all  such  constitutional  requirements  have  been  complied 
with.  However,  in  such  jurisdictions,  a  strong  presumption  of  the 
regular  enactment  arises  from  the  enrolment  of  a  bill  with  due  regard 
for  all  constitutional  mandates.  In  certain  of  the  states  a  constitu- 
■  tional  provision  that  before  the  bill  shall  become  a  law  certain  require- 
ments shall  be  complied  with  has  been  construed  to  be  mandator^', 
and  in  the  absence  of  an  affirmative  showing  that  such  requirements 
have  been  complied  with  the  enrolled  bill  is  not  even  prima  facie 
conclusive,  and  may  be  impeached.  These  cases,  by  construction, 
require  that  compliance  with  such  mandatory  requirements  of  the 
constitution  shall  appear  on  the  journal.*'  A  person  claiming  to 
have  been  elected  to  an  office  by  the  .state  legislature  may  introduce 
in  evidence  the  record  of  such  legislature  for  the  piupose  of  provinj;; 

12.'  Atchison  etc.,  R.  Co.,  v.  State,  ham,  108  Ky.  278,  56  S.  W.  177,  94  A. 

•28  Okla.  94,  113  Pac.  921,  40  L.R.A.  S.  R.  357,  49  L.R.A.  258;  Atdiison  etc., 

(N.S.)  1  and  note.  Co.  v.  State,  28  Okla.  94,  113  Pac.  921, 

13.  Amos  V.  Moseley,  (Fla.)  77  So.  40  L.R.A.(N.S.)  1  and  note;  White  v. 
619,  L.R.A.1918C  482.  For  a  full  dis-  Hinton,  3  Wvo.  753.  30  Pm<-.  9'.3,  17 
cussion  of  the  extent  of  which  courts  L.R.A.  66.  See  Judicial  Notice,  vol. 
take  judicial  notice  of  all  matters  con-  15,  p.  1078. 

nected  with  the  legislature  and  its  pro-  15.  Atchison  etc.,  R.   Co.  v.  -State, 

ceedingfs,  including  legislative  journals  28  Okla.  94,  113  Pac.  921,  40  L.R.A. 

and  debates,  see  Judiciai.  Notice,  vol.  (N.S.)  1. 

15,  pp.  1078,  1110.  16.  Amos  v.  Mosely,   (Pla.)   77  So. 

14.  Amos  V.  Mosely,   (Fla.)  77  So.  619.  L.R.A  1918C  482. 

619,  L.R.A.1918C  482;  Tavlor  v.  Beck-      17.  See  Statutes,  post,  par.  150. 
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Iiis  election  and  right  to  the  office  he  is  claiming.**  Contemporaneous 
reports  and  resolutions  of  the  legislature  on  the  same  subject  muRt 
be  construed  together  and  have  effect;  and  their  effect  is  directory 
to  the  officers  and -agents  of  the  state,  though  lacking  the  force  of 
formal  acts.**  It  has  been  held  that  the  duty  to  erase  unauthorized 
matter  interpolated  into  the  records  of  the  legislature  is  not  imposed 
upon  the  secretarj-  of  state  by  a  statute  requiring  him  to  "keep  such 
records ; "  and,  further,  that  the  clerk  of  Uie  legislative  body  cannot 
be  compelled  by  mandamus  to  erase  and  expunge  false  entries  from 
the  journal  after  he  has  delivered  it  properly  attested  to  the  secretary 
of  state  according  to  law  for  safekeeping,  and  where  all  his  control 
over  it,  except  for  the  purpose  of  making  a  copy  of  it  for  the  printer, 
had  ceased.*"  Pursuant  to  the  general  right  of  a  branch  of  the 
Icgi-slaluro  to  control  its  own  procedure,  it  has  been  held  that  the 
constitutional  right  of  any  member  of  the  legislature  to  have  a  pro- 
test entered  on  the  journal  cannot  be  enforced  by  mandamus,  where 
the  constitution  gives  to  the  house  itself  the  control  of  its  journal, 
and  the  house  had  already  refused  not  only  to  print  but  to  consider 
or  receive  the  protest,  since  such  officers  would  be  powerless  to  o-Kccute 
the  order  without  the  concurrence  of  the  house  itself,  even  if  they 
were  ordered  to  enter  such  protest  on  the  journal.* 

13.  Trials  before  Legislative  Bodies;  Power  to  Punish  Contempts; 
Impeachment  Proceedings. — A  legislative  body  is  clothed  with  many 
of  the  powers  of  a  court  having  final  and  exclusive  cognizance  of 
all  matters  within  its  jurisdiction,  for  the  purpose  for  which  it  was 
vested  with  jurisdiction;  such,  for  instance,  as  the  election  of  its 
members,  the  choice  of  its  officers,  and  its  rules  of  proceeding.* 
It  is  a  general  rule  that  a  legislative  body  has. power  to  suminou 
witnesses,  and  to  compel  them  to  attend  and  testify  before  tlie  house 
or  its  committees,*  and  it  has  been  held  that  when  a  witness  testi- 
fies before  a  committee  of  the  legislature,  with  respect  to  a  criminal 
charge  in  which  he  is  implicated,  he  must  be  regarded  as  testifying 
against  another  person  so  offending,  upon  a  "trial,  hearing,  proceed- 
ing, or  investigation,"  within  the  meaning  of  code  provisions.*  The 
power  of  a  legislature  to  punish  for  contempt  is  treated  at  length 

18.  State  V.  Ellington,  117  N.  C.  158,  3.  In  re  Gi^n,  50  Kan.  155,  32  Pae. 
23  S.  E.  2.50,  53  A.  S.  R.  580,  30  L.R.A.  470,  948, 19  L.R.A.  519;  Coffin  v.  Cof- 
532.  fin,  4  Mass.  1,  3  Am.  Dec.  189;  Burn- 

19.  Pinckney  v.  Hcnegan,  2  Strob.  ham  v.  Morrissey,  14  Gray  (Mass.) 
(S.  C.)  250,  49  Am.  Dec.  592.  226,  74  Am.  Dec.  676;  People  v.  Sharp, 

20.  State  v.  Wilson,  123  Ala.  259,  107  N.  T.  427, 14  N.  E.  319, 1  A.  S.  R. 
26  So.  482,  46  L.R.A.  772.  851;  Ex  Parte  Parker,  74  S.  C.  466. 

1.  TumbuU  v.  Giddings,  95  Mich.  55  S.  E.  122,  114  A.  S.  R.  1011,  7 
314,  54  N.  W.  887, 19  L.R.A.  853.  Ann.  Cas.  874  and  note. 

2.  Coffip  V.  Coffin,  4  Mass.  1,  3  Am.  4.  People  v.  Sharp,  107  N.  Y.  427, 
Dec.  189.        .  14  N.  E.  319,  1  A.  S.  R.  851. 
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olscwhere  in  this  work*  as  is 'the  power  of  impeachment  and  the 
manner  and  effect  of  its  exercise.* 

14.  Adjournment  of  Session;  Extra  Sessions. — It  is  a  firmly 
estabUshed  rule  that  the  governor  has  no  power  over  the  time  of 
the  adjournment  of  the  two  houses  of  the  legislature,  except  in  case 
of  disagreement  between  them  as  to  such  time,  and,  in  the  absence 
of  such  disagreement,  an  attempt  by  the  governor  to  adjourn  the 
legislature  is  void,  and  does  not  affect  its  right  to  proceed  with  ite 
sessions  at  the  seat  of  government.'  But  there  are  decisions  to  the 
effect  that  the  question  whether  or  not  a  "diseigreement"  exists  which 
authorizes  the  governor  to  adjourn  the  general  assembly  is  one  on 
which  the  decision  of  the  governor  is,  conclusive,  and  not  reviewable 
by  the  courts.  And  where  a  resolution  pui-ports  to  have  been  passed 
by  the  house  of  ropresentatives  after  the  general  assembly  had  been 
prorogued  by  the  governor,  it  is  of  no  effect.  It  has  been  held  that 
i\  constitutional  provision  to  the  effect  that  neither  house,  without 
consent  of  the  other,  shall  adjourn  for  more  than  two  days  is  sub- 
ject to  implied  exceptions,  such  as  that  where  one  house  has  unlaw- 
fully unseated  menibcn-,  thereby  depriving  towns  of  their  constitu- 
tional representation.  In  such  case  the  other  house  may  adjourn 
until  the  vacancies  can  be  filled.*  A  court  cannot  issue  any  effective 
mandate  against  a  branch  of  the  legislative  department  which  has 
adjourned  its  regular  .'ie«,-sion  sine  die.*  In  state  constitutions  gener- 
ally, provisions  exist  by  which  power  is  conferred  upon  the  governor 
of  the  state  to  convene  the  legi.slature  on  extraordinary  occasions, 
by  proclamation.*"  The  question  of  the  existence  of  an  extraordinary 
occasion  of  sufficient  gravity  to  justify  a  call  for  an  extra  session  of 
the  legislature  is  to  be  determined  by  the  governor  alone,  in  the 
exercise  of  his  discretion  as  a  sworn  officer,  and  this  discretion  is 
not  subject  to  challenge  or  review  by  the  courts.**  A  constitutional 
provision  that  an  extra  .•■e,«?ion  of  the  legislature  shall  have  no  power 
to  act  upon  subjects  other  than  those  specially  designated  in  the 
proclamation  by  which  the  session  is  called  is  mandatory,  and  a 
statute  passed   at  such   session   upon   a  subject  not  thus  specially 

5.  See  Contempt,  vol.  6,  p.  521  et  9.  Frwieh  v.  State,  146  Cal.  604,  80 
seq.  ,  Pac.  10.31,  2  Ann.  Cas.  756,  69  L.B.A. 

6.  See  Public  Officbes,  vol.  22,  pp.   556. 

561,  565.  10.  Farrellv  v.  Cole,  60  Kan.  356, 

7.  Taylor  v.  Bsckham,  108  Kv.  278,  56  Pac.  492,  44  L.R.A.  464;  Wells  v. 
56  S.  W.  177,  94  A.  S.  R.  357,  49  Missouri  Pac.  R.  Co.,  110  Mo.  2S6,  19 
L.R.A.  258.  (Affirmed  in  178  U.  S.  S.  W.  530,  15  L.R.A.  847;  People  v. 
.'548,  20  Sup.  Ct.  890,  ]009,  44  U.  S.  Parker,  3  Neb.  409,  19  Am.  Rep.  634; 
(L.  ed.)  1187.)  People  v.  Rice,  135  N.  Y.  473,  31  N.  E. 

8.  In  re  Legislative  Adjournment,  18  921,  16  L.R.A.  836. 

R.  I.  824,  27  Atl.  324,  22  L.R.A.  716       11.  Farrelly  v.  Cole,  60  Kan.  356, 
and  note.  56  Pa**.  492,  44  L.R.A.  464. 
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designated  is  not  valid.**  But  if  the  state  constitution  empowers 
the  governor  to  call  extra  sessions  of  the  legislature  and  defines  hi< 
«luty  respecting  them,  but  does  not  authorize  him  to  restrict  or  pro- 
hibit legislative  action  at  such  se&rious  by  proclamation  or  other- 
wise, the  legislature  under  a  call  for  an  extra  session  for  a  particular 
puipose  is  not  restricted  to  passing  laws  for  such  purpose,  but  may 
legally  pass  other  laws  not  germane  thereto.**  Tf,  after  the  governor 
has  issued  a  proclamation  convening  the  general  assembly  in  extni 
session  to  meet  on  a  day  specified  to  consider  legislation  upon  cer- 
tain designated  subjects,  it  occurs  to  him  that  other  subjects  than 
those  specified  should  be  passed  upon  by  the  legislature,  it  has  Ixoii 
held  that  he  may  lawfully  issue  Miother  proclamation  fixing  th*- 
same  time  for  the  meeting  of  the  general  assembly  as  was  fixed  in 
the  first,  and  designate  other  subjects  for  its  consideration.**  In  a 
case  where  the  governor  of  a  state  is  temporarily  absent  therefrom, 
and  the  person  upon  whom,  under  the  constitution,  the  duties  of  that 
office  devolve  in  case  of  the  governor's  absence  issufis  a  proclamation 
convening  the  legislature  in  extraordinary  session,  it  has  been  held 
that  the  governor,  returning  before  the  day  named  for  the  session, 
may  revoke  the  proclamation,  and  that  any  act  done  by  the  legisla- 
ture a.isembled  under  the  proclamation  so  revoked  is  void.** 

15.  Legislative  Powers;  Delegation. — It  has  been  said  that  the 
legislature  has  no  inherent  power,  but  only  such  as  it  derives  from 
the  people  through  the  constitution,**  hut  it  is  the  generally  accepted 
view  that  such  body  has  unlimited  power  to  act  in  its  own  sphere 
of  legislation  except  so  far  as  restrained  by  the  constitution  of  the 
United  States  and  the  constitution  of  the  state."    The  test  of  legi.«- 

12.  Wells  V.  Missouri  Fac.  R.  Co.,  son,  172  III.  486,  50  N.  E.  599,  44) 
110  Mo.  28G,  19  S.  W.  530,  15  L.R.A.  L.R.A.  770  (may  enact  apportionment 
847.  acts);  Boehni  v.   Hertz,   182  111.   154. 

13.  State  V.  Fair.  35  Wa.sh.  127.  76  54  N.  E.  973,  48  L.R.A.  575;  ChandU'i- 
Pac.  731.  102  A.S.R.  8»7.  v.   Dougl.wss, .  8  Black.    (Ind.)    10,  44 

14.  Pittaburg's  Petition,  217  Pa.  St.  Am.  Dec.  732;  Walpole  v.  Elliott,  IS 
227,  66  Atl.  348,  120  A.  S.  R.  845.  Ind.  258,  81  Am.  Dec.  358;  Gaines  v. 

15.  People  V.  Parker.  3  Neb.  409.  Gaines,  9  B.  Mon.  (Kv.)  295,  48  Am. 
19  Am.  Rep.  634.  Dec.  425;  Boiwal  v.  Yellott,  100  Md. 

16  Bailey   v.    Pliilad-lphia    etc..    R.  431,    60    Atl.    593,    69    L.R.A.    914; 

Co.,  4  Harr.  (Del.^  3:-;!),  44  Am.  Dec.  Stouphton  v.  Baker,  4  Mass.  522,   3 

.593;   State  v.   Knapp,  99   Kan.   852.  Am.  Dec.  236;  Allen  v.  Board  of  State 

163  Pac.  181,  L.H.A.1917('   1034.  Auditors,  122  Mich.  .324,  81  N.  W.  113, 

17.  Woodson  v.  Murdock,  22  Wall.  80  A.  S.  R.  573,  47  L.R.A.  117;  Ev 

.351.  22  U.  S.  (L.  ed.)  71(>:  Rition  v.  parte  Berger,  193  Mo.  16,  90  S.  W. 

Farr,  24  Ark.  161,  87  Am.  Dec.  .52;  759,  112  A.  S.  R.  472,  5  Ann.  Cas. 

Haigbt  V.  Gay,  8   Cal.  297,  68  Am.  .383,  3  L.R.A.(N.S.)   530;  Wallace  v. 

Dec.  323;  Olmstead  v.  Camp,  33  Conn.  Reno,  27  Nev.  71,  73  Pac.  528,  103 

.532,  89  Am.  Dec.  221;  Boston  v.  Cum-  A.  S.  R.  747,  63  L.R.A.  337;  Darling- 

mins,  16  Ga.  102.  60  Am.  Dec.  717;  ton  v.  New  York,  31  N.  Y.  164,  88  Am. 

People  V.  Hill.  163  Dl.  186,  46  N.  E.  Dee.  248;  People  v.  Devlin,  33  N.  Y. 

796,  36  L.R.A.  634;  People  V.  Hutchin-  269,    88    Am.    Dec.    377;    Sherill    v. 
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lative  power  is  constitutional  restriction;  what  the  people  have  not 
said  in  the  organic  law  their  representatives  shall  iiot  do,  they  may 
do.**  On  the  other  hand  every  act  of  the  legislature  repugnant  to 
the  constitution  is  null  and  void,**  and  an  act  which  the  constitution 
clearly  prohibits  is  beyond  the  power  of  the  legislature,  however 
proper  it  might  be  as  a  police  regulation  but  for  such  prohibition.*" 
The  subject  of  delegation  of  legislative  power  is  treated  at  length 
elsewhere  in  this  work.** 

16.  Powers  of  Legislative  Committees. — ^It  is  a  rule  of  general 
appHcation  that  committees  appointed  by  the  legislature  have  no 
power  to  act  during  the  recess  of  the  legislature  unless  they  are 
specially  authorized  to  do  so,  and  that  a  legislative  branch  has  no 
power,  by  its  independent  action,  to  raise  a  committee  of  investiga- 
tion, with  power  to  sit  during  the  recess  of  the  legislature  after  the 
dose  of  the  session  of  the  legislature.*    Where  a  legislative  committee 

O'Brien,  188  N.  Y*.  185,  81  N.  E.  124,  477,  22  So.  721,  63  A.  S.  R.  174;  Mat-   . 

117  A.  S.  R.  841;  Hathom  v.  Natural  hews  v.  People,  202  111.  389,  67  N.  E. 

Carbonic  Gas  Co.,  194  fl.  Y.  326,  87  28,  95  A.  S.  R.  241,  63  L.R.A.  73; 

N.  B.  504,  128  A.  S.  R.  555,  16  Ann.  State  v.  Denny,  118  Ind.  449,  21  N.  E. 

Cas.  989,  23  L.R.A.(N.S.)  436;  Day's  274,  4  L.R.A.  65;  EvansviUe  v.  State, 

Case,  124  N.  C.  362,  32  S.  E.  748,  118  Ind.  426,  21  N.  E.  267,  4  L.R.A. 

46  L.R.A.  295;  State  ▼.  BlaisdeU,  22  93;  State  v.  Carr,  129  Ind.  44,  28  N. 

N.  D.  86,  132  N.  W.  769,  Ann.  Cas.  E.  88,  28  A.  S.  R.  163,  13  L.R.A.  177; 

1913E  1089  and  note;  State  v.  Jor-  Jones  v.  Jones,  1  Bland   (Md.)  443. 

jrenson.  25  N.  D.  539,  142  N.  W.  450,  18   Am.   Dec.   327;   Campbell's   Case, 

49L.R.A.(N.S.)  67;  State  v.Metscban,  2  Bland  Ch.  (Md.)  209,  20  Am.  Dec. 

32  Ore.  372,  46  Pac.  791,  53  Pac.  1071,  360;  Shelby  v.  Alcorn,  36  Miss.  273, 

41  L.R.A.  692;  Groonough  v.  Green-  72  Am.  Dee.   169;  Taylor  v.  Porter, 

ough,  11  Pa.   St.  489,   51  Am.   Dec.  4  Hill  (N.  Y.)  140,  40*  Am.  Dec.  274 

567;  Menges  v.  Dentler,  33  Pa.   St.  and  note:  Lehigli  Vnl.  R.  Co.  v.  Canal 

495,  75  Am.  Dec.  616;  Russ  v.  Com..  Board.  204  N.  Y.  471,  97  N.  E.  964. 

210  Pa.  St.  544,  60  Atl.  169.  103  A.  Ann.    Cas.    1913C    1228;    Spragg    v. 

S.  R.  825,  1  L.R.A.(N.S.)  409;  Pitts-  Sliriver,  25  Pa.  St.  282,  64  Am.  Dec. 

burg's  Petition,  217  Pa.  St.  227,  66  Atl.  698;   Menges  v.   Dentler,  33  Pa.   St. 

:}48,  120  A.  S.  R.  845-;  In  re  State  495,  75  Am.  Dec.  616;  State  v.  Flem- 

Warrants,  6  S.  D.  518,  62  N.  W.  101.  ing,  7  Humph.   (Tenn.)  152,  46  Am. 

55  A.  S.  R.  852;  (barter  v.  Thorson,  Dec.  73. 

5  S.  D.  474,  59  N.  W.  469,  49  A.  S.  R.       20.  State  v.  Froehlich,  115  Wis.  32, 

S93,  24  L.R.A.  734;  Henley  v.  State,  91  N.  W.  115,  95  A.  S.  R.  894,  58 

!»h  Tenn.  665.  41  S.  W.  352.  1104,  39  L.R.A.  757. 

Ii.l?.A.  126;  Thoqie  v.  Rutland,  etc.,       21.  See  Constitctional  Law,  vol.  6, 

H.  Co.,  27  Vt.  140,  62  Am.  Dec.  625;  p.  164  et  seq.;  Cot'NTiEv.  vol.  7,  p. 

S;t.ite  V.   Froelilich,   115  Wis.   32,  91  940;  Eminent  Domain,  vol.  10.  p.  195 

N.  W.  115,  95  A.  S.  R.  894,  58  L.R.A.  et  seq.;  Ferries,  vol.  11,  p.  915  et  seq.; 

757.     And  see  CoNSTiTUTiONAii  Law,  Franchises,  vol.  12,  p.  187  et  seq.; 

vol.  6,  p.  152  et  seq.  Intoxioating  Liqi'ors,  vol.  15,  p.  31J» 

18.  Woodson  v.  Murdock,  22  Wall,  et  seq.;  Licenses,  vol.  17.  i>.  523  ot 
.'!51,  22  U.  S.  (L.  ed.)  716;  Russ  v.  seq.;  Municip.u,  Corporations,  vol. 
Com.,  210  Pa.  St.  544,  60  Atl.  169,  19,  pp.  706,  798,  943;  Special  or 
105  A.  S.  R.  825, 1  L.R.A. (N.S.)  409.  Local    Assessments,    ante,    par.    5- 

19.  Rison  V.  Farr,  24  Ark.  161,  87  Taxation. 

Am.  Dec.  52;  State  v.  Hocker,  39  Fla.       1.  Ex   parte   Caldwell,  61   W.   Va 
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25  B.  C.  L.  STATES  §§  17,  18 

is  appointed  to  ma^e  an  examination,  and  find  the  facts  from  the 
evidence,  and  report  the  facts  and  the  evidence  in  fvdl,  it  is  not 
entitled  to  an  attorney  as  a  necessary  expense.*  Members  of  such  a 
committee  are  not  personally  liable  to  those  whom  they  employ; 
and  where  the  exercise  of  their  authority  is  personal,  such  authority 
cannot  be  delegated  even  to  one  of  their  own  number.' 

IV.  Officers 

17.  In  General. — ^Elsewhere  in  this  work  is  a  full  discussion  of 
the  general  principles  relating  to  state  as  well  as  other  public  officers, 
including  the  eligibility  and  qualifications  of  such  officers;  acquisi- 
tion of  right  to  office;  duties,  powers  and  liabihties;  official  bonds: 
compensation ;  duration  and  termination  of  tenure ;  deputies  and  de 
facto  officers.*  In  addition  to  this  general  discussion  several  of  the 
state  officers  have  been  made  the  subject  of  specific  articles  in  this  work, 
as  in  the  case  of  the  governor  and  lieutenant  governor,'  and  the 
attorney  general.* 

18.  Secretary  of  State. — ^The  duties  of  a  secretary  of  state,  as 
of  ministerial  officers  generally,  are  prescribed  by  the  constitution 
of  the  state.  They  include,  as  a  rule,  such  duties  as  that  of  counter- 
signing and  affixing  the  great  seal  of  the  state  to  commissions,  official 
acts,  and  other  instruments  issued  or  executed  by  the  governor ; '  the 
certifying  to  state  measures ;  *  the  filing  of  petitions  under  initiative 
and  referendum  laws ;  •  th*e  filing  of  certificates  of  nomination  under 
certain  laws ;  *•  the  canvassing  of  returns  of  state  elections ;  **  and 
the  keeping  of  public  state  records.  In  this  last  mentioned  duty, 
he  is  mere  custodian  of  such  records,  and  subject  to  the  will  of  the 
.state  allowing  any  person  the  right  of  access  to  them.*'  In  the  mattci- 
of  the  filing  of  petitions  under  the  provisions  of  the  initiative  and 
referendum  amendment  to  the  constitution,  thie  secretary  of  state 
acts  as  a  ministerial  administrative  officer,  and  his  acts  may  be  con- 
trolled by  the  courts  through  mandamus  proceedings.     He  does  not 

49,  55  S.  E.  910,  11  Ann.  Cns.  646  7.  State  v.  Barber,  4  Wyo.  409,  34 
and  note,  10  L.R.A.(N.S.)  172.  Pac.  1028,  27  L.R.A.  45 

2.  Pumell  V.  Worth,  117  N.  C.  157,  8.  State  v.  Thorson,  9  S.  D.  149.  68 
23  S.  E.  161,  30  L.R.A.  2()2.  N.  W.  202,  33  L.R.A.  582. 

3.  Stoughton  V.  Baker,  4  Mas.s.  522,  9.  State  v.  Roach,  230  Mo.  408,  130 
3  Am.  Dec.  236.  S.  W.  689,  139  A.  S.R.  639. 

4.  See  Public  Opticebs,  vol.  22,  10.  Seawell  v.  QifEord,  22  Idaho  295, 
p.  362  et  seq.  125  Pae.  182,  AniuCas.  1914A  1132. 

5.  See  Governor,  vol.  12,  p.  998  11.  Atty.-Cten.  v.  Jochirn,  99  Mieh, 
et  seq.;  Public  Officers,  vol.  22,  p.  358,  58  N,  W.  611,  41  A.  S.  R.  606, 
442  et  seq.  23  L.R.A.  699. 

6.  See  Attorney  General,  vol.  2,  12.  Pinekitey  v.  Heneg&n,  2  Strob. 
p.  913  et  seq.  L.  (S,  0.)  250,  49  Am.  Dec.  592. 
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act  as  a  pai-t  of  the  legislative  branch  of  the  government.  Never- 
theless, he,  as  such  officer,  is  vested  with  power  to  examine  the  peti- 
tions presented  to  him  to  determine  their  sufficiency,  and  with  a  dis- 
cretion, subject  to  review  by  the  courts,  to  refuse  to  accept  w  file  such 
as  are  legally  insufficient.*'  In  other  respects  also  his  duties  may  be 
more  than  purely  ministerial.  For  example,  in  determining  whether 
state  printing  has  been  done-  in  compliance  with  statute,  he  acts 
within  his  statutory  quasi-judicial  powers,  and  his  decision  is  in 
the  nature  of  an  adjudication  which  cannot  be  a^ssailed  collaterally.** 
Under  the  laws  of  some  states  the  secretary  of  state  may  act  as  gov- 
ernor of  the  state  where  the  governor  dies  or  is  disqualified.*'  It 
has  been  held  that  the  legislature  may  by  joint  resolution  direct  the 
.secretary  of  state  as  to  the  proper  discharge  of  his  official  duties,  and 
may  remove  him  from  office  for  negligence  in  the  discharge  of  sucli 
duties.** 

19.  Treasurer. — Constitutional  provisions  as  to  the  qualifications 
and  oath  of  a  state  treasurer  are, deemed  to  be  uiandalory  and  nuist 
be  observed.*'  Under  constitutional  provisions  authorizing  the  legis- 
lature to  fix  the  salaiy  of  the  statx!  treasurer,  and  forbidding  the 
increase  or  diminution  thereof  during  the  official  term,  and  pro- 
hibiting the  treasurer  from  receiving  fo  his  own  use  ''any  fee-,  costs. 
])erqui.sites  of  otfice,  or  other  compensation,"  the  state  treasurer  can- 
not receive,  direclly  or  indirectly,  any  compensation  other  than  the 
^  alary  fixed  by  the  legislature.  In  general,  all  expenses  for  the  con- 
duct of  the  office  of  state  treasurer  are  provided  for  by  legislative 
appropriation  acts,  and  are  limited  to  the  amoimt  appropriated  by 
sucli  acts;  and  therefore  the  state  treasurer  has  no  authority  to  incur 
any  expenses  beyond  the  amounts  fixed  in  the  appropriation  acts, 
and  if  he  incurs  such  expenses  and  pays  them  out  of  his  private 
means,  he  has  no  right  to  reimburse  himself  out  of  the  public  funds 
in  his  hands,  unless  an  appropriation  for  that  purpose  is  made  by 
the  legislatuije.**  (Generally  speaking,  the  duty  of  a  state  treasurer 
is  to  keep  the  moneys  of  the  state  and  to  pay  them  out  only  on  regulai- 
warrants  or  requisitions  for  legal  claims.**     He  is  not  a  trustee  of 

13.  State  V.  Roach,  230  Mo.  408,  130  as  to  the  qualiflcatious  and  oath  of 
S.  W.  689, 139  A.  S.  R.  639.  office  of  public  officers  see  Public  Of- 

14.  State  v.  Young,  134  la.  505, 110  ficebs,  vol.  22,  pp.  400,  448  et  secj. 
N.  W.  292, 13  Ann.  Cas.  345.  18.  Whittemore  v.  People,  227  III. 

15.  State  V.  Grant,  12  Wyo.  1.  73  453,  81  N.  E.  427,  10  Ann.  Cas.  44. 
Pac.  470,  2  Ann.  Cas.  382  (holding  19.  Rhea  v.  Newman,  153  Ky.  604. 
that  he  is  entitled  to  the  compensation  156  S.  W.  154,  44  L.R.A.(N.S.)  989: 
of  both  offices  where  he  serves  in  both).  In  re  State  Treasurer's  Settlement,  51 

16.  State  V.  Bailey,  16  Ind.  46,  79  Neb.  116,  70  N.  W.  532,  36  L.B. A.  746 ; 
Am.  Dec.  405.  Commercial,  etc..  Bank  v.  Worth,  117 

17.  Archer  v.  State,  74  Md.  443,  22  N.  C.  146,  23  S.  E.  160,  30  L.R.A. 
Atl.  8,  28  A.  S.  R.  261.     Generally  261;  State  v.  McFetridge,  84  Wis.  473, 
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moneys  in  the  state  treajjury,  but  holds  them  only  as  the  agent  of 
the  state.  If  there  is  any  trust,  the  state  is  the  trustee,  and  unless 
it  can  be  sued  the  trustee  cannot  be  enjoined.*'  According  to  some 
decisions  liability  for  money  lost  by  failure  of  the  bank  in  which 
it  was  deposited  with  due  care  by  the  state  treasurer  is  not  imposed 
by  his  bond  conditioned  to  account  for  all  money  coming  into  his 
hands  by  virtue  of  his  office,  and  to  perform  all  the  duties  of  his 
office,  when  his  statutory  duty  is  to  receive  and  keep  all  moneys  of 
•  the  state  not  required  to  be  received  and  kept  by  some  other  person, 
and  where  he  has  not  by  his  contract  became  an  insurer  of  the 
safety  of  the  public  funds  under  his  control.'  Ordinarily,  it  is  no,t 
intended  that  payments  out  of  the  public  funds  .should  be  made  on 
the  judgment  of  the  public  treasurer  alone  or  the  auditor  alone. 
The  auditor  examines  as  to  the  amounts  and  the  performance  of  the 
work,  and  it  would  seem  that  as  to  the  facts  his  finding  is  suflicient 
protection,  in  the  absence  of  any  collusion  or  notice  of  fraud  to  the 
treasurer.  But  the  auditor  goes  further.  He  examines  as  to  whether 
the  payment  of  the  claim  is  authorized  or  provided  for  by  law.  It 
has  been  held  though,  that,  if  he  so  finds,  his  conclusion  as  to  the 
law  is  not  binding  on,  nor  is  it  a  protection  to,  the  treasurer.'  The 
state  treasurer  may  refuse  to  obey  a  statute  commanding  him  to 
indorse  warrants  when  the  constitutional  debt  limit  is  reached,  al- 
though the  statute  is  in  other  respects  in  its  geneml  provisions  con- 
.stitutional.*  The  presumption  that  a  public  officer  has  done  his 
duty  applies  in  favor  of  a  warrant  issued  on  the  state  treasury,  and 
if  the  warrant  was  improperly  issued  that  fact  must  be  shown  in 
order  to  overcome  such  presumption,* 

20.  Auditor. — The  office  of  auditor  is  a  branch  of  the  executive  de- 
partment of  the  state.  Tlie  duties  he  is  required  to  perform  relate 
almost  exclusively  to  the  fiscal  affairs  of  the  state,  of  which  he  hii.« 
a  general  superintendence.^  If  the  legislature  has,  by  express  enact- 
ment, directed  that  a  certain  sum  shall  be  paid  to  a  person,  and 
appropriated  the  money  for  .such  payment,  the  auditors  duty  in  th<' 
premise's  becomes   then   merely   ministerial.      The  power  conferred 

.54  N.  W.  1,  908,  20  L.it.A.  223.     Seo  2.  Commercial,  etc..  Bank  v.  Wortli. 

infra,  i)af.  9(i.  as  to  deposit  of  public  117  N.  C.  146,  23  S.  E.  160.  30  L.R..\. 

luoueys.  261.    And  see  infra,  par.  20. 

23.  Louisiana  v.   .Jumel,  107   U.   S.  3.  Rhea  v.  Newman,  153  Ky.  604, 

711,  2  S.  (•(.   128,  27  U.  S.   (L.  ed.)  156  S.  W.  154.  44  L.R.A.(N.S.)  989. 

448.  4.  National  Bank  v.  Herold,  74  Cal. 

1.  State  V.  Gramm,  7  Wyo.  329,  52  603, 16  Pae.  507,  5  A.  S.  R.  476. 

Pac.  533,  40  L.R.A.  690.    For  a  full  5.  Brewer  v.  Watson,  71  Ala.  299, 

discussion   of  the  rights,  duties,  and  46  Am.  Rep.  318 ;  Pepper  v.  State,  22 

liabilities    of    public    otHcers    as    to  Ind.  399,  85  Am.  Dec.  430:  Woodall 

public  funds,  see  Public  Funds,  vol.  v.  Darst,  71  W.  Va.  350,  77  S.  E.  204, 

22,  p.  222  et  seq.;  Public  Officers,  80  S.  E.  367,  .\jin.  Cas.  191 4B  1278, 

vol.  22.  pp.  463.  508  et  seq.  44  L.R.A.(N.S.)  83. 
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upon  him  is  not  to  supervise  the  action  of  the  stilte,  when,  by  its 
legislature,  it  has  admitted  and  acknowledged  the  claim,  and  ordere<l 
it  to  be  paid.  Where  the  claim  is  not  admitted  by  the  state,  he  then 
stands  in  behalf  of  the  state,  and,  as  its  agent,  it  is  his  duty  to  deter- 
mine whether  or  not  the  claim  is  admissible,  and  justly  and  legally 
due.*  The  books  kept  by  the  auditor,  in  obedience  to  the  requirement 
of  the  statute,  in  which  he  enters  the  accounts  of  the  tax  collectors 
with  the  state,  constitute  a  public  writing  or  record,  subject  to  the 
inspection  of  any  citizen  having  a  legitimate  interest  which  an" 
inspection  will  subsor\'e.' 

V.  Property  of  State 

21.  Proprietary  Rights  Generally. — Tlie  proprietary  rights  of  ii 
«tate  are  as  absolute  and  unqualified  as  those  of  an  individual.  It 
may,  in  the  absence  of  any  self-imposed  restrictions -in  its  constitu- 
tion, sell  and  dispose  of  its  property  upon  its  own  terms  and  condi- 
tions for  cash  or  upon  credit;  and  it  may  also  take,  hold  and 
enforce  notes  and  obligations  received  from  the  purchasers  of  its  prop- 
orty,  the  same  as  individuals  can.*  A  state  legislature  may  appoint 
trustees  and  convey  property  to  be  held  in  trust,  for  any  objoei, 
])ublic  or  private.*  The  people  are  the  owners  of  all  landf-  Avitliiii 
the  state  not  granted  to  others  or  lost  by  adverse  possession.  The 
presumption  is,  therefore,  that  they  own  all  lands  which  have  never 
been  granted  by  them,  until  the  contrary  appears.*"  The  property 
<»f  a  state  may  consist  of  lands,"  morioys,*^  claims,*"  bonds  or 
mortgages,  and  the  like.**  If  monej's  are  collected  under  color  of 
oflRce  without  authority  of  law.  they  must  be  accounted,  for  and 
paid  to  the  state  in  whose  name  and  by  whose  authority  they  wow 

6.  State  V.  Moore,  40  Xob.  854.  m    (N.  Y.)  183,  22  Am.  Dec.  635. 

N.  W.  755,  25  L.U.A.  774.  11.  Sec    j^raerally.    Public    L..vsD.>^. 

7.  Brewer  v.  Watson,  71  Ala.  299,    vol.  22,  p.  232  et  seq. 

46  Am  Rep.  318.  12.  Slatt-   v.   Bartley,  39  Neb.  3o3. 

8.  Fletcher  v.  Peck,  6  Craneh  87,  58  N.  W.  172,  23  L.R.A.  67.  And  scf 
3  U.  S.  (L.  ed.)  162;  State  v.  Haiti-  Public  Funds,  vol.  22,  p.  222  et  koij. 
more,  etc.,  R.  Co.,  12  Gill  &  J.  (Md.)  As  to  duty  of  state  treasurer  in  rerard 
.390.  38  Am.  Dec.  317;  Atty.-Gen.  v.  to  the  keeping  and  investment  of  state 
Williams,  140  Mass.  329,  2  N.  E.  80,   moneys  see  supra,  par.  19. 

3  N.  E.  214,  -54  Am.  Rep.  468:  Wis-  13.  See  infra,  par.  24. 

fronsin  v.  Torinus,  26  Minn.  1,  49  N.  14.  Florida  v.   Andei-son,  91  U.   S. 

W.  259,  37  Am.   Eep.  395;   Sinking  667,  23  U.  S.   (L.  ed.)   290;  Florida 

Fund    Comr's    v.    Walker,    6    How.  Cent.  R.  Co.  v.  Sehutte,  103  U.  S.  118. 

(Miss.)  143,  38  Am.  Dec.  433;  Sequim  26  U.  S.  (L.  ed.)  327;  Roiston  v;  Mis- 

Bav  Canning  Co.  v.  Bugge,  49  Wash,  souri  Fund  Com'rs,  120  U.  S.  390.  7 

127,  94  Pae.  922,  16  Ann.  Cas.  196.  S.  Ct.  599,  30  U.   S.    (L.  ed.).  721: 

9.  Sinking  Fund  Com'rs  v.  Walker,  Cunningham  v.  Macoti,  etc.,  R.  Co., 
6  How.  (Miss.)  143,  38  Am.  Dee.  433.  156  U.  S.  400,  15  S.  Ct.  361,  39  U.  S. 

10.  Wendell   v.   Jackson,   8  Wend.    (L.  ed.)  471. 
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pretended  to  have  been  collected.**  A  state  board  empowered  to 
take  and  hold  the  title  to  property  for  state  purposes  does  not  own 
such  property  in  any  proprietary  sense.  It  is  state  property,  to  all 
intents  and  purposes,  the  same  as  in  the  case  of  title  thereto  beinc; 
formally  vested  in  the  state.**  The  state  has  a  right  to  control  the 
use  of  its  own  property,  and  when  by  contract  it  places  ita  property 
in  the  hands  of  its  employees  for  a  special  purpose,  the  law,  in  the 
ab?once  of  anything  in  the  contract  to  the  contraiy,  will  imply  an 
airrcement  that  the  property  shall  be  used  only  for  that  purpose. 
This  is  because  any  further  use  of  it  would  violate  the  right  of  tlic 
-tate  to  control  its  use.  In  such  case  the  law  will  imply  an  agree- 
ment on  the  part  of  the  party  contracting  with  the  state  not  to  uf^c 
its  property  for  any  other  purpose  than  that  contemplated  in  tlic 
contract.  By  a  violation  of  such  implied  agreement  he  would  become 
liable  to  the  state  for  the  value  of  such  unauthorized  use,  and  also 
for  any  injury  done  to  the  property  thereby.*' 

22.  Lands  Granted  to  State  for  Particular  Purpose. — Where  Con- 
j^rcss  graiil:<  laud  to  a  :<tate  in  aid  of  the  construction  of  public 
works,  a  tru.<t.  or  power  to  dispose  of  the  lands  for  the  purpose  of 
carrying  out  the  ini)>vovLimnt.  is  granted,  and  the  state  has  no  bene- 
ficial interest  in  the  hiiids  so  conveyed.**  So,  where  the  title  to  laud.^; 
is  trnnsfen'od  to  a  .<late  by  Congress  for  the  benefit  of  the  public  as 
i\  place  of  resort  and  recreation,  without  the  consent  of  Congres-s  the 
property  can  never  be  put  to  any  other  u.'e  and  the  state  cannot  part 
with  the  owner.ship.  It  may  be  called  a  trust,  but  only  in  the  sense 
that  all  public  ])roperty  held  by  ])ul)li"c  corporations  for  public  uses 
is  a  trust.  It  must  be  kept  for  the  use  to  which  it  was  by  the  terms 
of  the  grant  appropriated.  If  it  shall  ever  be  in  any  respect  diverted 
from  this  use,  the  United  States  may  be  called  on  to  determiii<> 
whether  proceedinp  shall  be  instituted  in  some  appropriate  form 
to  enforce  the  performance  of  the  conditions  contained  in  the  act 
of  Congress,  or  to  vacate  the  grsuit.**  '  A  fnll  discussion  of  the  sub- 
ject of  grants  of  public  lands  by  the  United  States  to  a  state  is  found 
elsewhere  in  this  work.*" 

23.  Grants,  Deeds  or  Leases  by  State. — As  already  seen,  a  state 
may,  in  the  absence  of  constitutional  restrictions,  dispose  of  its  prop- 
erty Hke  any  other  owner,*  and  when  acting  not  in  its  capacity  a- 
a  sovereign,  but  in  its  proprietary  capacity  as  the  owner  of  lands,  it 

16.  PeoDle  V.  Van  Ness,  79  Cat.  84,       18.  United  States  v.  Michigan,  l»(i 
21  Pac.  554, 12  A.  S.  R.  134.  U.   S.  379,  23  S.  Ct.  742,  47  U.   f^. 

16.  Milwaukee    v.    MflGregor,    140    (L.  ed.)  1103. 

"Wis.  35,  121  N.  W.  642,  17  Ann.  Gas.  19.  Ashbumer  v.  California,  103  U. 

1002.  S.  575,  26  U.  S.  (L.  ed.)  415. 

17.  State  V.  State  Jonmal  Co.,  75  20.  See  Public  Lands,  vol.  22,  p. 
Neb.  275,  106  N.  W.  434,  13  Ann.  332  et  seq. 

Cas.  254,  9  L.R.A.(N.S.)  174.  1.  See  supra,  par.  2L 
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is  bound  bj'  the  same  rules  a^  those  wliich  it  applies  to  its  citizens.* 
The  recitals  in  conveyances  by  a  stat^  arc  therefore  ordinarily  as 
binding  on  it  as  on  a  private  person,  and  the  state  is  presumed  to 
have  full  knowledge  of  all  facts  recited  in  its  conveyances.*  If  a 
state,  by  a  public  act  of  its  legislature,  imposes  restrictions  upon  the 
alienation  of  its  property,  everj'  person  who  takes  a  transfer  of  such 
property  must  be  held  affected  by  notice  of  them.  And  alienation 
in  disregard  of  such  restrictions  can  convey  no  title  to  the  alienee.* 
But  where  an  agent  of  the  state  exceeds  his  delegated  authority  in 
making  a  sple  of  state  property,  it  is  competent  for  the  state  as  princi- 
l^al  to  make  .such  sale  good  by  legislative  enactment,  adopting  the 
agent's  act  as  its  own."  When  a  deed  is  executed  on  behalf  of  a  state 
by  a  public  ofTicer  duly  authorized,  and  this  fact  appears  upon  the 
face  of  the  instrument,  it  has  been  held  to  be  the  deed  of  the  state, 
notwithstimding  that  the  officer  may  be  described  as  one  of  the 
parties,  and  may  have  affixed  his  individual  name  and  seal.* 
Whether  or  not  a  particular  parcel  of  land  was  included  in  a  state 
i^rant  has  been  held  to  be  a  question  for  the  jury  where  there  t 
uncertainty  or  doubt  as  to  the  boundaries  so  that  evidence  aliunde 
is  r(«orted  to  to  ascertain  the  intention.'  In  a  case  where  the  pur- 
chase of  land  from  the  state  is  made  with  the  concealed  purpose 
of  tendering  in  payment  some  revenue  bond  scrip  in  order  to  have 
J  udil'ial  determination  of  the  question  of  its  validity,  it  has  been  held 
that  this  is  not  in  any  legal  .sense  a  fraud  which  will  justify  the  8tat<' 
officers  in  withholding  possession  from  the  graatee  after  they  con- 
vey to  him  the  legal  title.*  Where  property  passes  to  the  state, 
subject  to  a  specific  lien  or  trust  created  by  law  or  contract,  such  lien 
or  trust  may  be  enforced  by  the  courts  whenever  the  property  comes 
under  their  jurisdit-tion  and  control.  But  where  the  property  is  not 
affected  by  any  specific  lien  or  trust  in  the  hands  of  the  state,  its 
.  transfer  will  pa.ss  an  unincumbered  estate.'  Thus,  where  laud  is  (!on- 
\eycd  to  the  state  by  a  corporation  as  indemnity  against  losses  on  state 
bonds  loaned  to  it,  the  bond  holders  have  no  equity  for  the  applica- 
tion of  the  land  to  the  payment  of  the  bonds,  which  can  be  enforced 
against  the  state,  and  the  grantees  take  the  property  discharged  of 

2.  Davenport  v.  Buffington,  97  Fed.    U.  S.  (L.  ed.)  822. 

•234,  38  CCA.  453,  46  L.R.A.  377;  7.  Kingston  v.  Lehigh  Val.  Coal  Co.. 

Cleveland  Tei-minal,  etc.,  Co.  v.  State  241  Pa.  St.  469,  88  Atl.  763.  49  L.R.A. 

85  Ohio  St.   251,  97  N.   E.  967,  39  (N.S.)  557. 

L.R.A.(N.S.)  1219.  8.  Tindal  v.  Weslev,  167  U.  S.  204. 

3.  Note:  16  Am.  Dec.  754.  17  S.  Ct.  770.  42  V.  S.  (L.  ed.)  137. 

4.  Texas  v.  White,  7  Wall.  700.  19  9.  Chamberlain  v.  Si.  Paul,  etc.,  R. 
U.  S.  (L.  ed.)  227.  Co.,  92  U.  S.  299,  23  V.  S.   (L.  ed.) 

5.  Wisconsin  v.  Torinus,  26  Minn.  715:   Cunningham  v.  Macon,  etc.,  R, 
1.  49  N.  W.  259,  37  Am.  Rep.  395.  Co.,  156  U.  S.  400,  15  S.  Ct.  301,  39 

6.  Sheets  v.  Selden,  2  Wall.  177,  17  V.  ■  .  (L.  ed.)  471. 
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any  claim  on  the  buud  holders.***  A  graat  or  patent  from  the  slate 
cannot  be  collaterally  attacked  and  can  be  questioned  only  in  a  direct 
proceeding  in  equity,  unless  the  grant  is  void  upon  its  face.  Nor  i.« 
a  lease  of  land,  valid  on  its  face,  made  by  the  state  to  an  individual 
or  a  corporation,  subject  to  collateral  attack.  Its  validitj'  can  be 
attacked  only  by  a  proceeding  in  equity  or  by  proceedings  between 
those  who  are  claiming  title  to  the  i»ame  property  but  through  dif- 
ferent grants  or  leases.** 

24.  Priority  of  Claims  Held  by  State;  Subrogation;  Loss  of  Prior- 
ity.— The  right  of  the  state  to  priority  of  payment  of  debts  due  it 
is  rec<^;nized  in  a  number  of  jurisdictions,  though  based  on  different 
grounds  in  the  various  states,'*  and  as  a  general  rule. this  right  of 
the  state  is  deemed  to  apply  to  every  species  of  indebtedness  due  it 
(»r  to  the  public  as  such.*'  Where,  however,  the  right  of  the  state  to 
priority  of  payment  of  debts  due  it  rests  solely  on  statutes  providing 
therefor  its  extent  and  nature  depend  entirely  on  the  proper  construc- 
tion of  the  language  used  in  the  enactment,  and  the  state  is  not  en- 
titled to,  priority  except  in  the  cases  provided  by  the  statute.**  Tf 
the  state  take  a  particular  security  or  mortgage,  it  is  not  thereby 
deprived  of  its  general  priority  in  cases  to  which  it  is  entitled  by 
law.*'  The  surety  of  a  deceased  debtor  to  the  state  having  paid  thf 
debt  to  the  state  is  entitled  to  be  subrogated  to  the  state's  prior  claim 
in  the  distribution  of  the  debtor's  assets.**  Even  where  the  common 
law  right  of  the  state  to  priority  is  recognized  there  are  numerous 
decisions  to  the  effect  that  it  is  defeated  where  a  prior  valid  lien  or 
bona  fide  transfer  of  a  debtor's  property  intervenes.  Where  the  debt 
due  the  state  is  on  a  simple  contract  only  and  not  a  lien,  its  priority 
may  be  lost.  To  make  it  available,  a  proceeding  to  enforce  priority' 
must  be  resorted  to  before  other  vested  rights  to  the  property  soughi 
to  be  subjected  are  acquired.  Thus  if  no  effort  be  made  to  enforce 
the  state's  priority  until  the  property  of  its  debtor  has  been  assignp<l 

10.  Chamberlain  v.  St.  Paul,  etc.,  4  Ann.  Cas.  970  and  note,  1  L.R..\. 
U.  Co.,  92  tJ.  S.  299.  23  U.  S.  (L.  ed.)    (N.S.)  254. 

'1^).  Kol<>:  2!)  L.K.A.  243  et  seq. 

11.  Payne  v.  Pro vi done.-  Gas  Co..  13.  Hoslon  v.  Cummius.  16  Ga.  102. 
31  K.  I.  295.  77  Atl.  U).  Ann.  (^as.  «„  ^y,  j,g,.  -^j.  J^^^^  ^,  j^^^^  ^ 
1912B  65  and  note.  For  lurllH-r  di^.-  ^^^,,^^,^  (M,,^  443^  jg  ^^^  Dee.' 327: 
-•uBBion  of  state  grants  and  |m!.ni,s  (),.,„,  v.  Wri^hlson.  51  Md.  34,  34  An., 
see  PuMLic  Lands,  vol.  21,  ,..  .Ws  et  ^^^,^^    .^(..  ^^^^^-^  ^    ^.^^^^    ^  ^^^^^^^ 

'^o   ri  Til  Ti   A      f       ;  S.  C. )  (>5. 6  Am.  Dec.  .TOT. 

12.  Dyer  v.   ruskaloosa  Bridpe  Co..       ^t  ,      00  t  r»  a    njie 

■2  Port.  -(Ala.)  296,  27  Am.  De^.  655;  l^f"-^  f  ^^^V^p^f  •  ^^ 

.Tones  v.  Jones.  1  Bland  (Md.)  443,  18  J^-  ^ote:  29  KR.A.  2i5 

Am.  Dec.  327;  State  v.  State  Bank,  6  ^^-J^^^^Y  ''■  ^"'»'  *  Desaus.   (S. 

Gill  &  J.  (Md.)  205,  26  Am.  Dee.  561;  ^-i  65,  6  Am.  Dec.  597. 

Orem  v.   Wrightson,  51  Md.   34.  34  16-  Orem  v.  Wrightson,  51  Md.  34, 

Am.  Rep.  286;  State  v.  Williams,  101  34  Am.  Rep.  286.    And  see  generally, 

Md.  529,  61  Atl.  297, 109  A.  S.  R.  579,  Sibrogation,  post. 
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to  a  trustee  for  the  benefit  of  creditois,  the  state's  right  as  a  preferred 
creditor  is  lost.*' 

VI.  Contracts 

25.  In  General. — A  state  entering  into  contracts  lays  aside  its 
attributes  of  sovereignty,  and  binds  itself  substantially  as  one  of  its 
citizens  does  when  he  enters  into  a  contract,  and,  in  general,  its  con- 
tracts are  interpreted  as  the  contracts  of  individuals  are,  and  controlled 
by  the  same  laws.**  But  aside  from  the  fact  that  a  contract  of  the 
state  must  ordinarily  rest  upon  some  legislative  enactment  and  in 
this  respect  is  distinguished  from  contracts  with  individuals,*'  there 
is  another  essential  and  far-reaching  difference  between  the  contracts 
of  citizens  and  those  of  sovereigns,  not,  indeed,  as  to  the  meaning 
nnd  effect  of  the  contract  itself,  but  as  to  the  capacity  of  the  sovereign 
to  defeat  the  enforcement  of  its  contract.  The  one  may  defeat  en- 
forcement, but  the  other  cannot.  This  result  flows  from  the  estab- 
lished principle  that  a  state  cannot  be  sued.  The  legislature  has 
the  ability  to  avoid  payment  of  the  obligations  of  the  state  by  a  fail- 
ure or  refusal  to  make  the  necessary  appropriation,  although  that 
body  cannot  impair  the  obligation  of  the  contract,  and  creditors  ac- 
cepting obligations  of  the  state  are  bound  to  know  that  they  cannot 
cti  force  their  claims  against  the  staite  directly,  nor  against  its  officers, 
wlien  no  appropriation  has  been  made  for  their  payment.  Unless 
there  is  an  appropriation,  courts  have  no  power  to  enforce  a  contract 
of  a  state,  though  they  do  not  doubt  its  validity.*"  The  intention  of 
a  state  in  making  a  contract,  like  that  of  a  corporation,  must  be  ascer- 
tained by  the  acts  and  declarations  of  its  constituted  authorities  and' 

17.  Dyer  v.  Tuskaloosu  Bridge  Co.,  R.  624  and  note,  11  L.R.A.  370;  In- 
•J  Port.  '(Ala.)  296,  27  Am.  Dec.  655;  diana  v.  Woram,  6  Hill  (N.  Y.)  33. 
Stale  V.  State  Bank,  6  Gill  &  J.  (Md.)  40  Am.  Dec.  378;  Cleveland  Terminal, 
•-'().■).  26  Am.  Dec.  561;  State  v.  Foster,  etc.,  R.  Co.  v.  State,  85  Ohio  St.  251, 
r.  Wyo.  199,  38  Pac.  926,  63  A.  S.  R.  97  N.  E.  967,  39  L.R.A.(N.S.)  1219. 
47,  29  L.R.A.  226  and  note.  Notes:   13   L.R.A.   170;   42   L.R.A. 

Notes:  29  L.K.A.  249;  4  Ann.  Cas.  (N.S.)   117-18. 

973.     And  see  Banks,  vol.  3,  p.  644  As  to  whether  statutes  and  legisla- 

et  seq'.;  Insoi.vkncv.  vol.  14,  p.  662  et  tive  grants  and  franchises  are  within 

«cq.  the   protection   of  the  clause  of  the 

18.  Ohio  L.  Ins.,  etc.,  Co.  v.  De-  federal  constitution  forbidding  the  im- 
liolt,  16  How.  416,  14  U.  S.  (L.  ed.)  pairment  of  contractual  obligations, 
!)97;  Chicago,  etc.,  R.  Co.  v.  Dey,  .35  see  CONSTrroriONAL  Law,  vol.  6,  p. 
Fed.  866,  1  L.R.A.  744;  Davenport  338  et  seq. ;  DEa>iCATiON,  vol.  8,  p.  914 ; 
v.  Buffinarton,  97  Fed.  234,  38  C.  C.  A.  Franchises,  vol.  12,  p.  179  et  seq. 
453,  46  L.R.A.  377;  Patton  v.  Gihner,  19.  Jobe  v.  Urquhart,  102  Arit.  470, 
42  Ala.  548,  94  Am.  Dec.  665;  Chap-  143  S.  W.  121,  Ann.  Cas.  1914A  351. 
man  v.  State,  104  Cal.  690,  38  Pac.  20.  Carr  v.  State,  127  Ind.  204,  26 
457,  43  A.  S.  B.  158;  Carr  v.  State,  N.  E.  778,  22  A.  8.  R.  624  and  note, 
127  Ind.  204,  26  N.  E.  778,  22  A.  S.  11  L.R.A.  370. 
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u^^euts  acting  withiu  the  scope  of  their  duty;  and  the  question  of 
intent  is  peculiarly  within  the  province  of  the  jury.' 

26.  Manner  of  Making;  Discretion  of  Officers  or  Boards. — ^The  state 
is  only  a  corporate  name  for  all  the  citizens  within  certain  territorial 
limits.  The  whole  people  acting  as  a  public  corporation  have  a  right 
to  enter  into  contracts  and  make  purchases.  In  doing  so,  however, 
tliey  must  act  through  some  agency.  They  may  choose  to  act  through 
the  legislature,  which  is  the  highest  representative  authority  through 
which  the  people  can  act."  And  where  an  agreement  is  entered  into 
by  a  state  through  an  act  of  its  general  assembly,  its  terms  are  to  be 
found  in  the  provisions  of  the  act  to  which  it  owes  its  creation.  Its 
intent  can  in  no  other  way  be  ascertained ;  and  whatever  of  the  sub- 
stance of  the  contract,  is  therein  expressed  enters  into  the  obligation, 
which  is  mutually  binding.*  The  legislature  may,  however,  there 
being  no  constitutional  restriction,  delegate  its  authority  to  contract 
to  officers,  commissions,  boards  or  committees.*  And  the  action  of  the 
Dtticers  or  members  of  a  board  in  the  matter  of  awarding  a  contract  i« 
usually  considered  to  be  the  action  of  the  state;  their  determination 
is  its  determination.'  The  law  generall}^  requires  public  officers  who 
are  charged  with  letting  contracts  for  public  work  to  accept  the 
lowest  bid  therefor,  and  to  make  the  contract  accordingly.  Accord- 
ing to  some  decisions  when  such  bidder  has  fully  complied  on  his 
])art  with  the  reqiiirements  of  the  law,  he  may  by  the  writ  of  manda- 
mus compel  the  officers  to  make  the  contract  with  him.  The  better 
doctrine,  however,  as  to  all  cases  of  this  nature,  is  that  the  duties  of 
officers  intrusted  with  the  letting  of  contracts  for  works  of  public 
improvement  to  the  lowest  responsible  bidder  arc  not  duties  of  a  strict- 
ly ministerial  nature,  but  involve  the  exercise  of  such  a  degree  of 
official  discretion  as  to  place  them  beyond  control  of  the  courts  by 
mandamus.*  Another  reason  a?fiigned  for  refusing  mandamus  in 
such  ea.scs  is  that  ordinarily  the  proceeding  is  in  substance  an  action 

1.  Patton  V.  Gilmer,  42  Ala.  548,  94  Mortensen,  69  Neb.  376,  95  N.  W.  831. 
Am.  Dec  665.  As  to  the  interjjreta-  5  Ann.  Cas.  291;  Danolds  v.  State,  89 
tion  and  elTeef  of  contracts  generally,  N.  Y.  36,  42  Am.  Rep.  277;  Butler  v. 
see  Contb.\(;tk,  vol.  6.  v.  834  et  .seo.  Printing  Com'rs,  68  W.  Va.  '493.  70  S. 

2.  In  re  Gemmill,  20  Idaho  732,  119  E.  119,  38  L.R.A.(N.S.)  653  and  note. 
Pac.  298,  Ann.  Cas.  1913A  76,  41  And  see  Coukties,  vol.  7,  p.  943  el 
L.R.A.(N.S.)  711.  seq.;  Public  Officers,  vol.  22,  p.  459 

3.  State  v.  Cardozo,  8  S.  C.  71,  28  et  seq.;  Public  Woeks,  vol.  22,  p.  606 
Am.  Rep.  275.  et  seq.    Generally  as  to  delegation  of 

4.  State  v.  Rickards,  16  Mont.  145,  powers,  see  Constitutional  Law,  vol. 
40   Pac.   210,  50   A.   S.   R.   470,   28  6,  p.  164  et  seq. 

L.R.A.  298;  State  v.  Toole,  26  Mont.      5.  State  v.  Mortensen,  69  Neb.  376, 
22.  66  Pac.  496,  91  A..S.  R.  386,  55  95  N.  W.  831,  5  Ann.  Cas.  291. 
L.R.A.  644;  Russ  v.  Com.,  210  Pa.  St.      6.  And  see  Public  Wobks,  vol.  22, 
544,  60  Atl.  109,  105  A.  S.  R.  825,  1  pp.  608,  619. 
L.R.A.(N.S.)  409  and  note;  State  v. 
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against  the  state  to  enforce  performance  of  a  contract  made  by  it. 
and  this  is  not  permissible.*  A  state  furnishing  board  has  no  power 
or  discretion  to  refuse  to  enter  into  a  written  contract  in  pnrsxiance 
of  an  award  theretofore  made  by  it  on  the  ground  that  the  other  con- 
tracting party  is  in  hostility  to  labor  unions,  and  may  therefore  bo 
(>mbarra«.«ed  and  delayed  in  complying  with  his  contracts  because 
of  strikes  and  labor  troubles.  Nor  has  such  board  power  to  cancel 
a  contract  created  by  the  acceptance  of  a  bid,  unless  for  aonio  cans*- 
which  the  law  recognizes  as  sufficient  to  invalidate  the  contract.** 
Where  a  contract  is  made  in  contravention  of  constitutional  require- 
ments, the  state  is  not  bound  and  the  contract  is  invalid.  It  has  ac- 
cordingly been  held  that  a  state  warrant  is  not  valid  when  it  was  given 
for  the  purchase  price  of  articles  some  of  which  were  bought  by  the 
secretary  of  state  in  the  open  market  in  disregard  of  the  constitution 
imd  laws  requiring  such  purchase  to  be  made  of  the  lowest  respon- 
sible bidder  after  advertising  for  bids.  It  cannot  be  stud,  in  such  n 
case,  that  a  state  is  liable  on  a  quantum  meruit  or  implied  contract 
for  the  value  of  goods  received  and  used  on  a  purchase  illegally  made.* 

Vn.  Fiscal  Management 

In  Oeneral 

27.  Power  of  State  as  to  Money;  Loan  of  Credit. — By  the  consti- 
tution of  the  United  States  the  several  states  are  prohibited  from 
coining  money,  emitting  bills  of  credit,  or  making  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts.  The  extent  of  a 
state's  power  as  to  currency  is  limit«d  to  the  right  to  establish  bank.?. 
t^>  regulate  or  prohibit  the  circulation,  within  the  state,  of  foroijin 
iioli«,  and  to  detorniine  in  what  the  public  dues  shall  be  paid.  .\ 
full  discussion  of  the  powers  of  a  state  in  the.se  matters  is  found  elso- 
uhere  in  this  work.'*  The  constitutions  of  many  of  the  states  con- 
tain an  express  provision  that  the  credit  of  the  state  shall  not  be 
}>iven  or  loaned  in  aid  of  any  person,  association,  or  corporation." 
or  that  the  credit  of  the  state  shall  not  be  loaned  for  any  purpose 
without  the  previous  assent  of  the  people,  expres.«od  at  the  polls. '- 
Such  provisions  are  restrictive  and  not  enabling." 

7.  SUte  V.  Morteiisen,  69  Neb.  376,  1,  5  S.  Ct.  416,  28  U.  S.  (L.  ed.)  8!Mi: 
!);'>  N.  W.  831,  5  Ann.  Cas.  291.  Internal  Imp.  Fund  v.  Bailey,  10  Fl:i. 

8.  State  V.  Toole,  26  Mont.  22,  66   112.  81  Am.  Dec.  194. 

Pac.  496.  91  A.  S.  R.  386,  55  L.R.A.  12.  McKittrick  v.  Arkansas  Cent.  K. 

644.  Co.,  152  U.  S.  473,  14  S.  Ct.  661,  3k 

9.  Mulnix  V.  Mutual  Ben.  L.  Ins.  U.  S.  (L.  ed.)  518.  And  see  Muxi- 
Co.,  23  Colo.  71,  46  Pae.  123, 33  L.R.A.  oipal  Corporations,  vol.  19,  p.  714: 
827.  Railroads,   vol.  22,  pp.   756,   760   et 

10.  See  Money,  vol.  18,  p.  1274  et  aeq. 

seq.       ,  13.  Cole  v.  La  Grange,  113  U.  S.  1, 

11.  Cole  v.  La  Grange,  113  U.  S.   5  S.  Ct.  416,  28  U.  S.  (L.  ed.)  896. 
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28.  Presentation  and  Auditing  of  Claims. — The  state  may  safe- 
guard itself  in  any  way  it  may  deem  necessary  to  insure  the  validity 
of  claims  against  it,  their  prompt  and  regular  allowimce  and  pay- 
ment. To  this  end  the  legislature  may  require  as  a  condition  prece- 
dent to  the  payment  of  a  claim  that  it  be  presented  to  a  state  board 
or  officer  for  allowance  or  auditing.'*  The  legislature  may  prescribe 
a  period  of  limitation  within  which  rights  may  be  asserted,  evcti 
though  no  limitation  existed  when  the  right  accrued:  or  it  mav 
shorten  the  period  of  limitation  which  existed  when  the  right  accrued, 
provided  the  added  limitation  is  n  nsonable  and  affords  ample  oppor- 
timity  for  the  assertion  of  existing  rights.  And  of  the  reasonable- 
ness of  legislation  of  this  chai-acter.  the  legislature  is  primarily  tho 
judge.  -Accordingly,  it  has  been  held  that  a  statute  providing  that 
certain  past  due  state  bonds  shall  be  called  in  and  paid  upon  six 
months'  public  notice,  and  tliat  unless  presented  within  such  time 
the  right  of  presentation  and  payment  shedl  be  barred,  is  not  uncoti- 
rttituticnal,  as  depi-iving  a  bondholder,  whether  resident  or  nonr&si- 
dent,  of  his  property  without  due  process  of  law,  nor  does  it  impair 
the  obligAtion  of  his  contract." 

Ap-prop)udwn.t 

29.  In  General;  Manner  of  Making. — It  is  a  general  rul^  that  no 
money  can  be  drawn  from  the  treasuiy  of  a  state  except  in  pursu- 
ance of  a  specific  appropriation  made  by  law,'*  and  in  some  stat«^s 
by  virtue  of  constitutional  provisions  no  indebtedness  can  be  incurred 
except  in  pursuance  of  an  appropriation  for  the  specific  purpose  first 
made.''  The  power  of  the  legislature  with  respect  to  the  public  fund'' 
raised  by  general  taxatitm  is  supreme,  and  no  state  official,  from 
the  highest  to  the  lowest,  has  any  power  to  create  an  obligation  of 
the  state,  either  legal  or  moral,  unless  there  has  first  been  a  specific 

14.  Cliaoman  v.  State,  104  Cal.  690,        16.  Dickinson    v.    Edmondson,    120 

38  Pac.  457,  43  A.  S.  R.  158;  Ingram  Ark.  80,  178  S.  W.  930,  Ann.  Cas. 
V.  Colgan,  106  Cal.  113,  38  Pac.  315.   1917C  913;  Leddv  v.  Cornell,  52  Coin. 

39  Pac.  437.  46  A.  S.  R.  221,  28  189,  120  Pac.  153,  Ann.  Cas.  1913<^ 
L.R.A.  187;  Wadlianis  Oil  Co.  v.  1304,  .38  L.R.A.(N.S.)  918;  llender- 
Tracy,  141  Wis.  150,  123  N.  W.  785,  son  v.  Hovey,  46  Kan.  691,  27  Pa<-. 

18  Ann.  Cas.  779;  Allen  v.  Board  of  177,  13  L.R.A.  222;  Carter  v.  Stat.-. 
State  Anditors,  122  Mich.  324,  81  N.  42  La.  Ann.  927,  8  So.  836,  21  A.  S. 
W.  113,  80  A.  S.  R.  573,  47  L.R.A.  R.  404;  Carter  v.  Thorson,  5  S.  D. 
117;  O'Hara  v.  State,  112  N.  Y.  146,  474,  49  A.  S.  R.  893,  24  L.R.A  734. 

19  N.  E.  659,  8  A.  S.  K.  726,  2  L.R.A.  17.  Carter  v.  Thorson,  5  S.  D.  474. 
603.    And  see  supra,  par.  20.  59  N.  W.  469,  49  A.  S.  R.  893,  24 

16.  Tipton  V.  Smythe,  78  Ark.  392,  L.R.A.  734.  And  see  Fergus  v.  Brady, 
94  S.  W.  678, 115  A.  S.  R.  44,  8  Ann.  277  lU.  272,  115  N.  E.  393,  Ann.  Cas. 
Cas.  521,  7  L.R.A.(N.S.)  714  1918B  220. 

395 


Digitized  by 


Google 


§  29  STATES  25  R.  C.  L. 

appropriation  of  funds  to  meet  the  obligation.*'  It  has  been  held, 
however,  that  a  conatitutional  prohibition  against  incurring  indebted- 
ness except  in  pursuance  of  an  appropriation  does  not  prevent  the  legis- 
lature from  incurring  or  immediately  directing  the  incurring  of 
indebtedness  for  the  usual  and  current  administration  of  state  affairs 
without  first  having  made  an  appropriation  for  the  specific  purpose.** 
The  object  of  the  constitutional  provision  inhibiting  the  payment 
of  money  from  the  state  trea'^ury,  except  by  an  appropriation  niadi' 
by  law,  is  to  prohibit  expenditures  of  the  public  funds  at  the  mer«' 
will  and  caprice  of  those  having  the  funds  in  custody,  without  direct 
l(!,t>islative  sanction  therefor.-"  An  "appropriation"  has  been  defined 
as  an  authority  of  the  legislature,  given  at  the  proper  time  and  ii» 
legal  form  to  the  proper  officers,  to  ap))ly  a  distinctly  specified  sum 
from  a  designated  fund  out  of  the  treasury,  in  a  given  year,  for  a 
specified  object  or  demand  against  the  atate.*  But  it  has  been  held 
that  to  an  appropriation  within  the  moaning  of  a  state  constitution, 
nothing  more  is  requisite  than  a  designation  of  the  amount,  and  th<' 
fund  out  of  which  it  shall  be  paid.  It  is  not  c.«.«ential  that  the  fund< 
to  meet  the  appropriation  should  be,  at  the  time,  in  the  treasury;  - 
and,  in  some  instances,  an  act  making  an  appropriation  need  not 
name  the  fund  out  of  which  payment  is  to  be  made.'  No  exi)res.< 
form  of  words  is  neces-ary  to  constitute  a  valid  appropriation.*  It 
is  sufficient  that  an  intention  to  make  it  is  clearly  evinced  by  the 
language  of  the  statute,  or  that  no  effect  can  be  given  to  the  statuti- 
iuiless  it  is  considered  as  making  the  necessary  appx'opriation.*  Cer- 
tainty in  the  amount  appropriated  is,  however,  essential  to  a  vali<l 
appropriation  of  public  moneys;  •  and  it  cannot  be  certain  or  .'specific 
where  it  if  to  be  ascertained  only  by  requisitions  which  may  b©  made 
}>y  the  recipients.'  This  essential  of  certainty  is  the  reason  for  requir- 
ing that  different  appropriations  should  be  made  by  separate  bill'^ 

18.  Dickinson    v.    Edmondsou,    120    221,  28  L.R.A.  187. 

Ark.  80,   178   S.  W.  030.  Ann.  Cas.  4.  State  v.  La  Grave,  23  Nev.  25.  41 

1!)17C  913.  Pac.  1075,  62  A.  S.  R.  764;  State  v. 

19.  Carter  v.  Thorson,  5  S.  D.  474,  Joi^ensen,  25  N.  D.  539,  142  N.  W. 
r)9  N.  W.  469,  49  A.  S.  R.  893,  24  450,  49  L.R.A.  (N.S.)  67;  Menefee  v. 
L.R.A.  734.  Askew,  25  Okla.  623,  107  Pac.  159,  27 

20.  Leddy  v.  Cornell,  52  Colo.  189,  L.R.A.  (N.S.)  537. 

.  120  Pac.  153,  Ann.  Cas.  1913C  1304,  5.  Carr  v.  State,  127  Ind.  204,  2(i 

38   L.R.A.(N.S.)    918.  N.  E.  778,  22  A.  S.  R.  624  and  note. 

1.  State  V.  La  Grave,  23  Nev.  25,  41  11  L.R.A.  370;  Bosworth  v.  Harp,  154 
Pac.  1075,  62  A.  S.  R.  764  and  note;  Ky.  559.  157  S.  W.  1084,  Ann.  Cas. 
Menefee  v.  Askew,  25  Okla.  623,  107  1915C  277,  45  L.R.A. (N.S.)  692-    ' 
Pac.  159,  27  L.R.A.(N.S.)  537.  6.  Henderson    v.    Hovev,    46    Kan. 

2.  Ingram  v.  Colgan,  106  Cal.  113,  691,  27  Pac.  177, 13  L.R.A.  222;  Stato 
38  Pao.  315,  39  Pac.  437,  46  A.  S.  R.  v.  Eggers,  29  Nev.  4(59,  91  Pac.  819. 
'221,  28  L.R.A.  187.  16  L.R.A. (N.S.)   630. 

3.  Ingram  v.  Colgan,  106  Cal.  113,  7.  State  v.  Moore,  50  Neb.  88,  60 
38  Pac.  315,  39  Pac.  437,  46  A.  S.  R.  N.  W.  373,  61  A.  S.  R.  538. 
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each  embracing  one  subject.*  However,  an  appropriation  by  statute 
does  not  necessarily  fail  because  of  the  invalidity  of  a  portion  of  the 
act.*  Neither  a  promise  to  pay  a  debt  of  a  state,  contained  in  a  certif- 
icate thereof  issued  by  its  authority,  nor  a  promise  on  the  part  of 
the  legislature  to  make  an  appropriation,  nor  a  pledge  of  the  faith 
of  the  state,  can  amount  to  an  apprt^riation.**  In  general,  the  pro- 
visions of  a  state  constitution  prescribing  the  form  and  method  of 
passing  appropriation  bills,  refer  only  to  future  legislation,  or  legis- 
lation under  the  constitution.  As  neither  constitutions  nor  statute." 
should  be  .so  construed  as  to  give  them  retroactive  effect  unless  such 
intention  is  clearly  expressed,  an  appropriation  valid  under  the  lav- 
as existing  at  the  time  it  was  made  is  valid  and  is  not  affected  in 
this  respect  by  subsequent  legislation.** 

30.  Effect  of  Constitutional  Provisions  as  to  Indebtedness;  Appro- 
priations in  Excess  of  Revenue. — Express  provision  is  made  by  the 
constitutions  of  a  number  of  the  states  to  Ihc  effect  that  the  state 
shall  not,  through  its  legislature,  create  any  debt  or  liability,  except 
for  certain  purposes,  in  exce:^s  of  a  presorilicd  amount,**  and  when- 
it  is  provided  by  a  state  constitution  that  the  legislature  shall  not 
create  an  indebtedness  to  exceed  a  certain  per  cent  on  the  assessed 
value  of  the  taxable  property  of  the  state,  this  is  a  present  standard 
for  the  guidance  of  the  le'j;islature,  and  ha.s  reference  to  existing  facts 
and  conditions  at  the  time  the  legislature  acts  on  such  legislation. 
It  cannot  anticipate  the  future,  and  leave  the  ascertainment  of  the 
assessed  valuation  to  the  future  acts  of  ministerial  and  executive  offi- 
cers.*' An  appropriation  may  be  of  such  a  character  as  to  have  all 
the  essential  elements  of  a  contract,  and  in  such  a  case  unquestion- 
ably it  would  be  a  debt;  but  where  it  merely  authorizes  the  payment 
of  a  gratuity,  or  is  made  in  support  of  one  of  the  state  institution-:, 
or  to  create  or  maintain  a  useful  arm  of  the  state  government,  or  to 
defray  the  ordinary  or  current  expenses  of  the  state,  it  does  not  con- 
stitute a  debt  such  as  may  be  prohibited  by  constitutional  provi- 

8.  State  V.  Moore,  76  Ark.  197,  88  51  N.  W.  949,  15  L.R.A.  691. 

S.  W.  881,  70  L.R.A.  671;  Bosworth  12.  Williams  v.  State.  103  U.  S.  637. 

V.  State  University,  166  Ky.  436,  179  26  U.  S.  (L.  ed.)  59.5:  I.ewis  v.  Bradv. 

S.  W.  403,  L.R.A.1917B  808.  17  Idaho  251,  104  Pae.  900,  28  L.R.A. 

9.  MeComick  v.   Thatcher,  8  Utah  (N.S.)   149  and  note:  Rhea  v.  New- 
294.  30  Pac.  1091,  17  L.R.A.  243.  man,  153  Ky.  604,  156  S.  W.  154.  44 

10.  Institute  for  Education,  etc.  v.  L.R.A. (N.S.)  989;  In  re  State  War 
Henderson,  18  Colo.  93.  31  Pac.  714,  rants,  6  S.  D.  518,  62  N.  W.  101,  r>r> 
18  L.R.A.  398;  Carr  v.  Stkte,  127  Ind.  A.  S.  R.  852  and  note;  State  v.  Cand- 
204,  26  N.  E.  778,  22  A.  S.  R.  624  land,  36  Utah  406,  104  Pac.  285,  140 
and  note,  11  L.R.A.  370;  State  v.  A.  S.  R.  834,  24  L.R.A.(N.S.)  1260. 
Moore,  50  Neb.  88,  69  N.  W.  373,  61  13.  Lewis  v.  Brady,  17  Idaho  251, 
A.  S.  R.  538.  104  Pac.  900,  28  L.R.A. (N.S.)  149. 

11.  Cutting  V.  Taylor,  3  S.  D,  11, 
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sioiis.'*  The  words  "debt"  and  "liability,"  when  used  in  this  con- 
nection, are  not  employed  in  a  technical  sense,  but  have  special  ref- 
erence to  the  basic  warrant  and  legislative  authority  on  which  a  state 
contract  must  ivst.  and  on  which  alone  a  public  debt  must  find  ifc< 
.-sanction  in  order  to  obligate  the  state  to  pay."  The  phrase  "shall 
never  contract  any  indebtedness,"  as  used  in  stale  constitutions,  lim- 
iting the  amount  of  indebtedness  which  a  state  may  lawfully  con- 
tract, includes  anj'  obligation  which  the  state  undertake,*  or  is  obli- 
gated to  pay  or  discharge  out  of  future  approprialions;  that  is,  appix»- 
I>riations  not  made  by  the  legislature  creating  the  debt  or  obligation, 
!iud  to  be  paid  from  moneys  to  1^  derived  from  levies  oilier  than 
those  made  by  the  tlien  existing  legislature,  which  must  necessarily 
!>e  raised  by  le\yiiig  a  tax  upon  the  property  of  the  entire  stute,  as  dis- 
tinguished from  a  mere  city,  county  or  district  levy.'"  The  primary 
purpos<!  of  prohibitions  against  the  incurring  of  indebtedness,  except 
in  pursuance  of  appropriations,  is  to  confine  the  creation  of  indebted- 
ness to  such  subjects  and  to  such  amounts  as  were  expi-essly  ap)>rove<l 
I'V  that  d(*partmcnt  of  the  government  which  would  be  required  to 
j)rovide  for  its  paytucnt.  And  it  has  been  held  that  a  contract  which 
imposes  no  obligation  upon  the  state  to  have  any  work  done,  but  in 
ifTeet  simply  designates  the  parties  who  are  entitled  to  do  whatever 
work  of  the  several  classes  the  state  may  require,  and  fixes  the  com- 
l)orisation  therefor,  if  any  shall  be  so  required  and  done,  does  not 
"'incur  an  indebtedness"  on  the  part  of  the  state,  within  the  meaning 
of  constitutional  provisions  jirohibiting  the  incurring  of  indebted- 
ness "except  in  pursuance  of  an  appropriation  for  the  specific  pur- 
pose first  made."  *'  As  used  in  a  constitutional  provision  that  aniuia) 
appropriation  shall  not  exceed  the  revenue  autliorized  to  l)e  raised  by 
taxation,  the  term  "revenue"  is  not  limited  to  the  proceeds  of  direct 
taxation  biit  includes  the  total  income  of  the  government  derived 
frctin  all  sources  subject  to  be  aj»plied  to  public  pur[wses.*''  Revenues 
nf  the  state.  a.«sessed  and  in  process  of  collection,  may  be  considerefl 
as  constructively  in  the  treasury,  and  may  be  ap|ir<tpriated  and  treat- 
(;d  as  though  actually  and  physically  there.  Hence,  an  approi»rin- 
1  ion  of  them  hy  the  legislature  does  not  constitute  the  incurring  of  any 
indebtedness,  within  the  meaniiii:  of  a  constitutional  prohibition.'" 

31.  Purposes  Justifying  Appropriations  Generally. — It  is  a  general 
rule  that  the  legislature  is  without  power  to  appropriate  public  rev- 

14.  Rlioo  V.  Newman,  15.S  Kv.  ()()4.  .'i9  N.  W.  469,  49  A.  S.  R.  893.  24 
l.-)0  S.  W.  ir>i.  44  L.R.A.(N.S.)  !I89.  I,.1{.A.  734. 

15.  Lewis  V.  Brady,  17  Idaho  251.  18.  Fergus  v.  Brady,  277  111.  272. 
]<t4  Pae.  900,  28  L.R.A.(N.S.)  149.  11,'>  X.  E.  393,  Ann.  Cas.  1918B  220. 

16.  State  V.  Candland,  36  Itali  406.  19.  Rhea  v.  Xewraan.  153  Kv.-604, 
■l(»4  Pac.  285,  140  A.  R.  R.  «34.  24  13(i  S.  W.  154.  44  L.R.A.(K.S.)  989: 
I,  K.A.(N.S.)  1260.  In  re  State  Warrants,  6  S.  D.  518,  62 

17.  Carter  v.  Thorson,  5  S.  D.  474,  X.  W.  101,  55  A.  S.  R.  852  and  note. 
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euues  for  anything  but  a, public  puipoi^t.*"  In  making  api)iopii»i- 
tions  of  state  money  for  public  purposes  or  for  the  public  good,  tlu 
state  legislature  is  however  not  limited  by  necessity  alone;  and  in 
determining  the  question,  it  is  vested  with  a  large  discretion,  which 
cannot  be  controlled  by  the  courts,  except,  perhaps,  when  its  action 
is  clearly  evasive.'  When  the  legislature  has  declared  the  use  a  pub- 
lic one,  its  judgment  will  be  respected  by  the  courts,  unless  the  us«" 
is  palpably  without  reasonable  foundation.*  If  it  does  not  clearlv 
appear  from  the  act  of  apprctpriation  that  it  is  for  a  purely  private 
purpose,  the  court  cannot  so  decide.  If  any  doubt  exists  as  to  whether 
it  is  for  a  public  or  a  p;  ivate  purpose,  the  court  must  uphold  the  legis- 
lative act.*  It  is  the  essential  character  of  the  direct  object  of  the 
expenditure  which  must  determine  its  validity  as  justifying  a  tax. 
and  not  the  magnitude  of  the  interests  to  be  affected,  nor  the  degree 
to  which  the  general  advantage  of  the  community,  and  thus  the  pub- 
lic welfare,  may  be  ultimately  benefited  by  their  promotion.     Inci- 

20.  State  v.  Moore,  76  Ark.  197,  88  63  N.  E.  1107.  89  A.  S.  K.  810;  Syno«i 
S.  W.  881,  70  L.R.A.  671;  Dickinson  v.  of  Diikota  v.  State,  2  S.  D.  .366.  50  N. 
Edmondson,  120  Ark.  80,  178  S.  W.  W.  632,  14  L.R.A.  418;  Ex  parte 
030,  Ann.  Cas.  1917C  913  and  note;  Smvthe,  56  Tex.  Crim.  375,  120  S.  M'. 
Kobinson  v.  Dnnn,  77  Cal.  473, 19  Pap.  200,  133  A.  S.  R.  976.  23  L.R.A.( N.S.I 
878,  11  A.  8.  R.  297;  Patty  v.  Colgan.  854;  Woodall  v.  Darst,  71  W.  Va.  3.')(». 
97  Cal.  251,  31  Pac.  1133,  18  L.R.A.  77  S.  E.  264,  80  S.  K.  367,  .Vnn.  Cas. 
'744;  Conlin  v.  San  Francisco,  99  Cal.  1014B  1278  and  note,  44  L.U.A.(N.S.) 
17,  33  Pac.  753,  37  A.  S.  R  17.  21  83;  State  v.  DLstrict  Board  of  School 
L.R.A.  474;  Institution  for  Education  Diet.  No.  8,  76  Wis.  177,  44  N.  W. 
of  Mute,  etc.,  v.  Henderson,  18  Colo.  967,  20  A.  S.  R.  41,  7  L.R.A.  330; 
!)8,  31  Pac.  714,  18  L.R.A'.  398;  Cook  State  v.  Davidson,  114  Wis.  563,  88 
Countv  V.  Chicago  Industrial  School  N.  W.  596,  90  N.  W.  10(i7.  58  L.R.A. 
for  Girls,  125  111.  540,  18  N.  E.  183,  7.39;  State  v.  Fn.ehlicli,  118  Wis.  129, 
8  A.  S.  R.  386  and  note,  1  L.R.A.  437  94  N.  W.  50,  99  A.  S.  R.  985,  61 
and  note;  Henderson  v.  State  Soldiers,  L.R.A.  345;  State  v.  Houser,  125  Wis. 
etc..  Monument,  129  Ind.  92,  28  N.  E.  256,  104  N.  E.  77,  110  A.  S.  R.  824. 
127,  13  L.1.'.A.  169;  In  re  Pa^e,  60  Notes:  42  L.R.A.(N.S.)  221;  Ann. 
Kan.  842.  58  Pac.  478,  47  L.R.A.  08;  Cas.  19] 8D  928. 

Norman  v.  World's  Columbian  Expo-  1.  Daggett  v.  Colgan,  92  Cal.  53,  28 
sition  Board,  93  Kv.  537,  20  S.  W.  Pac.  51,  27  A.  S.  R.  95,  14  L.R.A.  474. 
901.  18  L.R.A.  5,56;  Kentucky  Live  Note:  Ann.  Cas.  1018 D  928. 
Stock  Breeders'  Aks'u  v.  Hn«er,  120  2.  Bosworth  v.  Harji.  1.54  Kv.  559. 
Kv.  125.  85  S.  W.  738,  9  Ann.  Cas.  157  S.  W.  1084,  Ann.  Cas.  191.5C  277. 
.'>(>  an<l  note;  Re  Opinion  of  -Justices,  45  L.R.A. (N.S.)  692;  Waterloo  Wool- 
211  Ma.ss.  624.  98  N.  E.  611.  42  L.R.A.  en  Mfg.  Co.  v.  Shanahan,  128  N.  V. 
(X.S.I  221  and  note;  State  v.  Love.  34.>.  28  X.  E.  .-{58,  14  L  R.A.  481.  Ami 
89  Neb.  140.  131  N.  W.  196,  Ann.  (\is.  see  State  v.  Nelson  Coimtv,  1  N.  D. 
1912C  .542,  34  L.R.A.(N.S.)  607;  Buj>1i  88,  45  N.  W.  .33,  26  A.  8.  R.  609.  8 
V.  Oran!.'e(ountv,  159  N.  Y.  212,  .53  L.R.A.  283  and  note. 
N.  E.  1121,  70  A.'  S.  R.  538.  45  L.t{.A.  3.  Woodall  v.  Darst,  71  W.  Va.  .35<!, 
.556;  Fox  v.  Mohawk,  etc..  Hum.nne  77  S.  E.  264,  80  S.  E.  367,  Ann.  Cas. 
Soc..  165  N.  Y.  517,  .59  N.  E.  3.53.  80  1914B  1278,  44  L.R.A.(N.S.)  83  and 
A.  S.  R.  767.  51  L.R.A.  681;  Malion  note. 

V.  Boar.1  of  Education,  171  N.  Y.  26.3.     .  Note:  13  L.R.A.  169.         .^ 
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dental  advantage  to  the  public  or  to  the  state,  which  results  from  the 
promotion  of  private  interests,  and  the  proq)erity  of  private  enter- 
prises or  business,  does  not  justify  tlieir  aid  by  the  use  of  public 
money.*  Under  the  provisions  of  the  constitution  in  a  number  of 
jurisdictions  the  right  is  reposed  in  the  l^islature  to  appropriate  the 
public  money  or  property  for  local  or  ]>riviito  purposes  upon  an  assent 
of  two-thirds  of  the  members  thereof.' 

32.  Applications  of  General  Rule. — The  general  rule  that  a  stat- 
ute appropriating  the  public  money  of  the  state  for  a  private  purpose 
and  to  pay  a  private  debt  is  unconstitutional*  has  frequently  been 
applied  to  appropriations  for  gifts  '  and  charities;  *  on  the  other  hand 
appropriations  for  the  support  of  the  public  school  system  are  uni- 
formly deemed  to  be  for  a  public  purpose.*  There  are  various  other 
objects  which  have  a  quasi-public  character,  and  which  althougli 
affecting  special  classes  are  so  closely  allied  to  the  public  welfare  that 
the  courts  have  excepted  them  from  the  general  rule.  Thus  appro- 
priations have  been  held  valid  when  made  for  the  purpose  of  provid- 
ing bounties  for  the  killing  of  dostructive  animals ;  *•  pensions  or 
bounties  to  encourage  military  service  or  service  in  police  or  fire  do- 
pai'tments;  **  to  meet  the  expenses  of  buildings  and  exhibits  at  a 

4.  Re  Opinion  of  Justices,  211  Mass.  and  note;  Webster  v.  Wiggin,  19  R. 
(i24,  98  N.  E.  611,  42  L.R.A.(N.S.)  I.  73,  31  Atl.  824,  28  L.R.A.  510. 
221.    And  see  State  v.  Nelson  County,       9.  Boehm  v.  Hertz,  182  111.  154.  54 
1  N.  D.  88,  45  N.  W.  33,  26  A.  S.  R.  N.  E.  973,  43  L.R.A.  575;  Pfeiffar  v. 
()09,  8  L.R.A.  283  and  note.  Board  of  Education,  118  Mich.  5G0,  77 

5.  Allen  v.  Board  of  State  Auditors,  N.  W.  250,  42  L.R.A.  536;  State  v. 
122  Mich.  324,  81  N.  W.  113,  80  A.  S.  Switzler,  143  Mo.  287,  45  S.  W.  245. 
R.  573,  47  L.R.A.  117;  Waterloo  Wool-  65  A.  S.  R.  653,  40  L.R.A.  2S0;  Churcli 
en  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  v.  Bullock,  104  Tex.  1,  109  S.  W.  115. 
.345,  28  N.  E.  358,  14  L.R.A.  481;  16  L.R.A.  (N.S.)  860  and  note.  And 
People  V.  Murray,  149  N.  Y.  367,  44  see  Schools,  vol.  24,  p.  587. 

N.  E.  146,  32  L.R.A.  344.  10.  Ingram  v.  Colgan,  106  Cal.  113, 

6.  See  supra,  par.  31.  38  Pac.  315,  39  Pae.  437,  46  A.  S.  R. 

7.  Robinson  v.  Dunn,  77  Cal.  473,   221,  28  L.R.A.  187. 

19  Pac.  878,  11  A.  S.  R.  297;  Bourn  11.  Bosworth  v.  Harp,  154  Ky.  559. 
V.  Hart,  93  Cal.  321,  28  Pac.  951,  27  157  S.  W.  10S4,  Ann.  Cas.  1915C  277, 
A.  S.  R.  203,  15  L.R.A.  431;  Conlin  45  L.R.A.(N.S.)  692;  State  v.  St. 
V.  San  Francisco,  99  Cal.  17,  33  Pac.  Louis,  174  Mo.  125,  73  S.  W.  623,  01 
753,  37  A.  S.  R.  17,  21  L.R.A.  474;  L.R.A.  593;  State  v.  Love,  89  Neb.  14!) . 
Chapman  v.  State,  104  Cal.  690,  38  131  N.  W.  196,  Ann.  Cas.  1912C  542 
Pac.  457,  43  A.  S.  R.  158;  Opinion  of  and  note,  34  L.R.A.(N.S.)  607;  Ex- 
Justices,  175  Mass.  599,  57  N.  E.  675,  empt  Firemen's  Benev.  Fund  v.  Roome. 
49  L.R.A.  564;  State  v.  Moore,  40  Neb.  93  N.  Y.  313,  45  Am.  Rep.  217;  Cuttin-r 
854,  59  N.  W.  755,  25  L.R.A.  774.  v.  Taylor,  3  S.  D.  11,  51  N.  W.  940. 

8.  Bush  v.  Orange  County,  159  N.  15  L.R.A.  691;  Woodall  v.  Darst,  "I 
Y.  212,  53  N.  E.  1121,  70  A.  S.  R.  538  W.  Va.  350,  77  S.  E.  264,  80  S.  E. 
and  note,  45  L.R.A.  556;  Lehigh  Val.  367,  Ann.  Cas.  1914B  1278  and  note, 
R.  Co.  V.  Canal  Board,  204  N.  Y.  471,  44  L.R.A.(N.S.)  83.  See  contra,  In- 
97  N.  E.  964,  Ann.  Cas.  1913C  1228  stitution  for  Education  of  Mute,  etc. 
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public  world's  fair;  **  ot  in  aid  of  state  lairs  and  exhibitions.*'  Ap- 
propriations have  also  been  upheld  providing  for  the  purchase  of  an 
easement  for  a  public  park ;  •*  or  where  they  are  designed  to  provide 
homes  for  aged  women ;  **  or  for  the  care  of  destitute  children.*'  As 
to  certain  other  appropriations  of  a  quasi-public  character,  the  courts 
liave  decided  adversely,  and  have  refused  to  uphold  the  acts  of  the 
legislature.  Thus  appropriations  have  been  defeated  which  provided 
for  the  treatment  of  inebriates  at  public  expense ;  "  which  sought  to 
award  ft  pension  to  school  teachers  not  in  service  at  the  time  the  pen- 
sion system  was  adopted  or  in  force;  *'  or  where  the  appropriation 
was  for  the  aid  of  religious  or  sectarian  schools.*'  While  appropria- 
tions designed  to  relieve  municipalities  from  the  effects  of  calamities, 
such  as  cyclones,  floods,  and  fires,  have  been  upheld  by  some  courts,** 
other  authorities  are  opposed  to  legislation  of  this  character.* 

33.  Works  of  Internal  Improvement. — The  constitutions  of  a  num- 
ber of  the  states  contain  provisions  to  the  effect  that  the  state  shall 
not  contract  any  debts  for  works  of  internal  improvement  "or  be  a 
party  to  or  interested  in  any  such  works.*  It  has  been  held  that  the 
term  "works  of  internal  improvement"  as  so  used  means  not  merely 
the  construction  or  improvement  of  channels  of  trade  and  commerce, 
but  any  kind  of  public  works  except  tho=e  used  by  and  for  the  state 
in  the  performance  of  ite  governmental  functions.'     And  such  a 

V.  Henderson,  18  Colo.  98,  31  Pac.  714,  Industrial   School  for  Girls,  125  III. 

18  L.R.A.  398.  540,  18  N.  E.  183.  8  A.  S.  R.  386  and 

Note:  34  L.R.A.(N'.S.)  607-  note,  1  L.R.A.  437;  Synod  of  Dakota 

12.  Daggett  v.  Colgan,  92  Cal.  53,  v.  State,  2  S.  D.  366,  50  N.  W.  C32, 14 
28  Pac.  51,  27  A.  S.  R.  95,  14  L.R.A.  L.R.A.  418;  State  v.  District  Board  ol' 
474;  Norman  v.  World's  Columbian  School  Dist.  No.  8,  76  Wis.  177,  44  N. 
Exposition  Board,  93  Ky.  537,  20  S.  W.  967,  20  A.  S.  R.  41,  7  L.R.A.  330. 
W.  901,  18  L.R.A.  556.              •  And  see  Schools,  vol.  24,  p.  657  et 

13.  Kentucky  Live  Stock  Breedei-s'  seq. 

Ass'n  v.  Eager,  120  Ky.  125,  85  S.  W.  20.  Kingman,  Petitioner,  153  Mas.s. 

738,  9  Ann.  Cas.  50  and  note.  56(5.   27   N.   E.   778,   12   L.R.A.  417: 

14.  Knowlton  v.  Williams,  174  Mass.  State  v.  Davids^on,  114  Wis.  563,  88 
476,  55  N.  E.  77,  47  L.R.A.  314.  n.  W.  596,  90  N.  W.  1067,  58  L.R.A. 

15.  Ingleside   Ass'n   v.    Nation,   83  739 

^.?"o  v^^L  ^^^  ^**-  ^^'  ^  ^•^•^-  1-  Patty  V.  Colgan,  97  Cal.  251,  31 
(N-S.)  190.  Pac.  1133, 18  L.R.A.  744. 

16.  Hager  v.   Kentucky    Children  s       j^^j^.  14  lr^  475 

17.  State  V.  Froehlich,  118  Wis.  129,  ??«•  ^^O,  6  Ann^  Cas  298  and  note 
94N.  W.  50,  99  A.  S.  R.  985,  61  L.R.A.  Z'^'it ef%^^! 69  ISf'm-, 
'  18.  Mahon  v.  Board  of  Education,  ^f  n  v.  Pingi^,  120  Mich.  550,  79  N. 
171  N.  Y.  263,  63  N.  E.  1107,  89  A.  S.  W.  814,  46  L.R.A.  407;  Rippe  v.  Beck- 
R.  810.  er,  56  Minn.  100,  57  N.  W.  331,  22 

19.  Dickinson    v.    Edmondson,    120  L.R.A.  857. 
Ark.  80,  178  S.   W.  930,  Ann.  Cas.       3.  Rippe  v.  Becker,  56  Minn.  100, 
1917C  913  and  note;  Cook  v.  Chicago  57  N.  W.  331,  22  L.R.A.  857. 
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constitutional  provision  has  been  declared  to  extend  to  the  construc- 
tion of  roads,  highways,  bridges,  ferries,  railways,  elevators,  whar\-es, 
levees,  drains,  water  works,  gas  works,  grist  mills,  refineries,  cream- 
eries, cheese  factories,  stock  yards,  and  everj'  species  of  public  im- 
provement which  is  used  or  may  be  used  by  the  public  generally. 
But  the  proliibition  does  not  extend  to  the  building  of  a  state  capitol. 
penitentiari",  state  vmiversitj'',  and  such  other  public  improvements 
as  are  used  exclusively  by  and  for  the  state  as  a  sovereign  corpora- 
tion.* Even  though  the  state  government  has  the  jwlice  power,  and 
such  works  fall  within  it,  nevertheless  the  state  is  prohibited  from 
exercising  that  power  by  means  of  work?  of  internal  improvement^.* 
34.  Moral  Obligations  of  State.— :The  legislature  has  a  right  to 
appropriate  the  public  funds  in  discharge  of  the  state's  duty,  whether 
the  duty  be  legal  or  only  moral.  And  the  discharge  of  such  an  ob- 
ligation is  always  regarded  as  a  legitimate  exercise  of  governmental 
power.'  An  appropriation  made  in  discharge  of  a  moral  obligation 
resting  upon  the  state  must  be  regarded  as  being  for  a  public  pur- 
pose, and  within  the  constitutional  powers  of  the  legislature,'  and  tlu> 
fact  that  a  private  person  may  rn-eive  the  benefit  of  such  an  appro- 
priation does  not  constitute  the  act  of  appropriation  a  private  one.** 
The  legislature  may  authorize  the  payment  of  a  claim  against  llic 
state  notwithstanding  the  lapse  of  time,  if  at  the  time  when  the  claim 
was  incurred  the  claimant  could  not  have  maintained  any  action 
against  the  state  thereon;  and  this  has  been  held  to  be  true  notwith- 
.standing  a  constitutional  provision  declaring  that  "neither  the  legis- 
lature, canal  board,  canal  apj)rai.«!or>',  nor  any  i>erson  or  persons  act- 
ing in  behalf  of  the  state,  shall  audit,  allow,  or  pay  any  claim  which 

4.  State  V.  Kelly,  71  Kan.  811,  81  5.  Slate  v.  Froehlii-li.  llo  Wis.  32. 

I'ac.  450,  6  Ann.  Ca.s.  298  and  note,  91  N.  W.  115,  05  A.   «.   H.  894,  5S 

70  L.K.A.  450;  Orcn  v.  Pingrue,  120  L.R.A.  757. 

.Mich.  550,  79  N.  W.  814,  m  L.R.A.  6.  Miller  v.  Dunn.  72  Cai.  462.  14 

407;  Rippe  v.  Becker,  5()  Minn.  IQO,  Pae.  27,  1  A.   S.  R.   67;   O'Hara'  v. 

.57  N.  W.  .331.  22  L.R.A.  857;  State  State.  112  N.  Y.  146.  19  N.  E.  6oit, 

V.  Froehlich,  115  Wis.  32,  91  X.  W.  8  A.  S.  R.  726,  2  L.R.A.  603;  Matter 

115,  95  A.  S.  R.  894,  58  L.R.A.  757  of  Boi-up,  182  N.  Y.  222,  74  N.  E.  838, 

and  note.     But  see  Bonsai  v.  Yellott,  108  A.  S.  R.  796;  Wlieelei-  v.  State. 

100  Md.  481,  60  Atl.  593,  69  L.R.A.  190  N.  Y.  406,  83  N.  E.  .54,  123  A.  S. 

914,  in  wliich  it  was  lield  that  appro-  R.  .5.55;  Woodall  v.  Darst,  71  W.  Va. 

]>riaHons  to  aid  counties  in  the  con-  350,  77  S.  E.  264,  80  S.  E.  .^(i7.  Ann. 

struction  of  public  roads  arc  not  for-  C.ns.  1914B  1278.  44  L.R.A.(.\.S. )  .S.S. 

hidden   by   a    constitutional   provision  7.  Lj-coming  v.   Union,   1.)   I'li.    Si. 

that   the   general    sissembly   shall    not  166,  53  Am.  Dec.  575;  E\  pane  Smy- 

liave  power  to  involve  the'slate  in  the  the.  56  Tex.  Crini.  375.  120  S.  W.  200. 

construction  of  works  of  internal  im-  133  A.  S.  R.  97(i,  23  L.R.A. (X.S.I  S.j4. 

provement,  nor  to  grant  anj-  aid  there-  8.  Woodall  v.  Darst,  71  W.  Va.  3511. 

to    which   shall   involve   the   faith   or  77  S.  E.  264.  8(1  S.  E.  .3(i7.  .\iiii.  <  ■:i>. 

credit  of  the  state,  nor  make  any  .np-  3914B  1278,  44  L.R.A.(X.S.}   83  and 

itronriation  therefor.  note. 
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as  between  citizens  of  the  state  would  be  barred  by  lapse  of  time."  • 
So  it  has  been  held  that. the  legislature  may  authorize  payment  of  a 
claim  created  under  and  by  virtue  of  an  unconstitutionsi  law,  though 
it  is  declared  by  the  constitution  to  have  no  power  to  authorize  the 
payment  of  any  claim  created  without  express  authority  of  law.*** 
Or  it  may  prescribe  an  adequate  remedy  for  the  enforcement  of  duty 
or  payment  of  debt  amounting  to  a  legal  obligation  due  from  a  citi- 
zen to  the  state,  or  to  another  person,  although  there  be  no  existing 
remedy  or  means  of  enforcing  the  obligation,  or  even  though  soiiic 
remedy  already  exists.** 

35.  Salaries  and  Running  Expenses  of  Government. — The  legisla- 
tive department  has  the  right,  and  it  is  its  duty,  to  make  appropria- 
tions for  the  payment  of  salaiies  and  the  expense  of  running  tbf 
various  departments-  of  the  state  government.**  An  appropriation 
is  made  by  law  for  the  salarj'  of  an  officer  by  a  state  constitution 
which  plainly  declares  what  amount  of  compensation  he  shall  receive, 
and  no  legislative  appropriation  is  necessary  in  that  case  to  authoriw 
payment.**  Where  the  saJaiy  is  fixed,  and  the  time  and  method  of 
payment  are  designated,  a  continuing  appropriation  is  created,  which 
does  away  with  the  necessity  of  further  legislative  action  to  authorize 
payment.  The  converse  of  this  proposition  is  also  true;  that  is,  that 
no  continuing  appropriation  is  created  where  the  amount  of  the 
salary  is  not  fixed,  and  tliere  is  neither  a  designation  of  the  time  and 
method  of  payment  nor  of  the  fund  from  which  payment  is  to  bo 
made.**  Where  there  aae  two  funds  upon  which  the  legislature 
might  draw  for  the  payment  of  salary,  namely,  the  special  fund  and 
the  general  state  fund,  it  is  the  duty  of  the  state  legislature  to  desig- 
nate the  particular  fund  from  which  payment  should  be  made.'* 

Bomh  and  Sccarities 

36.  In  General. — Ti;e  issuance  and  sale  of  bonds  secured  in  the 
manner  provided  for  by  law  is  a  usual  and  ordinary  method  of  using 
the  state's  credit,  and  when  a  state  issues  its  bonds  in  conformity  to 
law  in  order  to  raise  mon-      to  accompHsh  and  carry  out  a  govern- 

9.  O'Hara  v.  State,  112  N.  Y.  146,  Eggers,  29  Xcv.  469.  91  Pac.  819.  Ki 

19  N.  E.  659,  8  A.  S.  R.  726,  2  L.R.A.  L.R.A.(N.S.)   KM)  and  uotc;   State  v, 

(J03.  .  Burdicl^-.  4  Wyo.  272,  33  Pac.  125,  24 

lb.  Miller  v.  Dunn.  72  Cal.  462,  14  L.R.A.  266. 

Pac  27,  1  A.  S.  R.  67.  14.  Lcddy  v.  Cornell,  52  Colo.  189, 

11.  People  V.  Sevmour,  16  Cal.  332,  120  Pac.  153,  Ann.  Cas.  1913C  1304. 
76  Am.  Dec.  521  and  note.  38  L.R.A. (N.S.)  918;  Amas  v.  Mosc- 

12.  State  V.  Carr,  129  Ind.  44,  28  ley,  (Fla.)  77  So.  619,  L.R.A.1918C 
N  E  88,  28  A.  S.  R.  163,  13  L.R.A.  482.  And  see  State  v.  Moore.  50  Neb. 
lij_  88,  69  N.  W.  373,  61  A.  S.  R.  .'538. 

IS.  State  V.  Hickman.  9  Mont.  370,  15.  Amos  v.  Mosely,  (Fla. J  77  So. 
23  Pac.  740,  8  L.R.A.  403;  State  v.   "W,  L.R.A.1918C  482. 
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mental  purpose,  the  instruments  issued  by  it  for.  that  purpose  are 
instrumentalities  of  government.  Such  obligations  constitute  the 
means  resorted  to  by  the  state  to  effectuate  the  powers  of  govern- 
ment.** In  the  constitution  of  many  of  the  states  there  are  provi- 
.sions  which  expressly  restrict  the  issuance  of  bonds  or  state  revenue 
bond  scrip,*'  and  evidences  of  state  indebtedness  issued  in  violation 
of  such  restrictions  are  void.**  So  bonds  are  void  if  in  excess  of  the 
amount  of  debt  which  the  state  can  constitutionally  create.*'  The 
authorities  support  the  rale  that  the  par  value  or  face  value  of  inter- 
(•sH)eaiing  securities  subsequent  to  the  date  of  issue  is  the  sum  of  the 
principal  and  the  interest  then  due  on  it,  in  the  absence  of  anythinj; 
1o  tlie  contrary.  And  so,  under  a  statute  authorizing  the  sale  of  state 
bonds  for  not  less  than  par,  the  sale  must  be  at  the  face  value  plus 
(ho  amount  of  accrued  interest,  or  the  interest  must  run  from  date 
of  .sale.*"  A  state  board  of  fund  commi.-5sioners  may,  after  they  have 
failed  to  sell  the  bonds  by  their  own  efforts,  pay  a  commission  U> 
brokers  to  dispose  of  them,  under  a  statute  providing  for  the  issuanee 
of  a  certain  amount  of  bonds  to  build  a  state  capitol,  which  shall  be 
sold  for  not  less  than  par,  and  the  proceeds,  which  are  estimated  by 
the  statute  to  equal  the  aggregate  amount  of  bonds  authorized  to  be 
issued,  "more  or  less,"  appropriated  to  the  constiiiction  of  the  build- 
ing.* State  bonds,  when  issued,  constitute  contracts  within  consti- 
tutional provisions  prohibiting  the  impairment  of  contracts  by  any 
act  of  the  state.* 

37.  Negotiability;  Pledge. — A  coupon  bond  of  a  slate,  valid  in  it:; 
inception,  is  a  negotiable  security,  as  to  which  the  i.s.«uing  state  incurs 
the  same  responsibilities  as  individuals  or  corporations  in  respect  k> 
their  negotiable  securities,  and  the  title  of  a  bona  fide  purchaser  of 
such  a  bond  before  maturity  is  in  no  wise  affected  by  the  fact  that 
the  bond  was  surrendered  to  the  state  treasurer  by  an  antecedent 
holder  and  subsequently  stolen  and  put  in  circulation.  And  this  is 
the  rule  although  the  theft  of  the  bond  was  made  possible  by  the 
failure  of  state  officers  to  cancel  the  surrendered  bond  in  accordance 
Willi  statute.*     An  as.'^ignment  and  delivery  of  a  warrant  on  th« 

16.  R«  Chickasha  First  Nat.  Bank,  25  S.  Ct.  180,  49  U.  S.  (L.  ed.)  3S8. 

(Okla.)    160    Pac.   409,   L.R.A.1917B  19.  Williams  v.  Louisiana,  103  U.  S. 

294.    As  to  the  issuance  of  bonds  by  a  637,  26  U.  S.  (L.  ed.)  595. 

state  in  aid   of  railroads,  see  Rail-  20.  Smith  v.  State,  99  Miss.  859,  56 

ROADS,  vol.  22,  p.  755  et  seq.  So.  179,  35  L.R.A.(N.S.)  789  and  note. 

1/.  Hagood  V.  Southern.  117  U.  S.  1.  Church  v.  Hadley,  240  Mo.  680, 

52,  6  S.  Ct.  608,  29  U.  S.  (L.  ed.)  805;  145  S.  W.  8,  39  L.R.A.(N.S.)  248. 

Lee  V.  Robinson,  196  U.  S.  64,  25  S.  2.  See  Constitutional  Law,  vol.  6, 

Ct.  180,  49  U.  S.  (L.  ed.)  388;  Church  p.  333  et  seq. 

v.  Hadley,  240  Mo.  680,  145  S.  W.  8,  3.  Ehrlich  v.  Jennings,  78  S.  C.  269, 

39  L.R.A.(N.S.)  248  and  note.  58  S.  E.  922, 125  A.  S.  R.  795, 13  Ann. 

18.  Lee  v.  Robinson,  196  U.  S.  64,  Cas.  1166  and  note. 
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state  treasury  is,  in  equity,  ah  assignment  of  the  debt  and  an  author- 
ity to  the  assignee  to  receive  the  money.*  Where  the  owner  of  state 
bonds,  issued  to  blank  payee,  intmsted  them  to  another  for  safe  keep- 
ing, and  the- latter  wrongfully  pledged  them  to  a  Ihird  person  upon 
a  loan«niade  to  him  at  the  same  time,  the  pledgee,  where  he  acted  in 
good  faith,  may  hold  them  as  against  the  owner.* 

38.  Interest. — ^The  contract  of  a  state  with  respect  to  the  payment 
of  interest  is  governed  by  a  different  rule  from  that  which  prevails 
in  cases  of  contracts  of  citizens,  for  where  there  is  no  promise  to  pay 
interest  a  state  is  exempt.*  And  so  in  the  absence  of  legislative  au- 
thorization a  state  is  not  liable  for  interest  on  state  bonds  after  matur- 
ity.' Even  though  a  state  permits  itself  to  be  sued,  it  is  not  liable 
for  interest  upon  the  Remand  set  up,  unless  the  statute  specifically  so 
provides.*  If  a  claim  against  the  state  does  not  bear  interest  when  it 
accmes,  a  statute  subsequently  passed  cannot  impose  a  liability  u])on 
the  state  for  interest  thereon,  for  such  an  enactment  creates  a  gift 
and  is  void.* 

39.  Sinking  Fund. — Payment  of  state  bonds  is  ordinarily  provided 
for  by  what  is  commonly  known  as  a  sinking  fund.  Such  a  fund 
<()nsislB  of  monej's  derived  from  taxes  levied  for  the  purpose  of  pay- 
ing the  interest  on  outstanding  bonds  issued  by  the  state,  and  for 
the  purpose  of  pajdng  the  principal  of  the  bonds  when  due.  These 
moneys  are  collected  and  paid  into  the  treasury  from  time  to  time, 
precisely  the  same  as  the  taxes  are  collected  and  paid  into  the  general 
fund.**  A  trust  is  created  by  an  act  of  the  legislature  providing  for 
a  sinking  fund  under  the  management  of  the  auditor  of  public  ac- 
counts and  the  president  and  cashier  of  a  specified  bank,  for  the 
redemption  of  certain  bonds.  The  officers  named  in  such  an  act  are 
trustees  and  have  the  legal  title  to  the  money  thus  intrusted  to  them, 
and  the  power  to  loan  it,  and  to  sue  for  and  recover  it  at  law."  If 
the  specific  fund  in  the  state  treasury  from  which  bonds  are  to  be 
paid  be  lost  or  destroyed,  the  loss  will  fall  alone  on  the  slate  or  its 

4.  National  Bank  v.  Herold,  74  Cal.   Interest,  vol.  15,  p.  17  et  seq. 

603,  16  Pac.  507,  5  A.  S.  R.  47G.  7.  United  States  v.  North  Carolina, 

5.  Tucker  v.  New  Hampshire  Sav.  136  U.  S.  211,  10  S.  Ct.  920,  34  U.  S. 
Bank.  58  N.  H.  83,  42  Am.  Rep.  580.  (L.  ed.)  330. 

6.  United  States  v.  North  Carolina,  Note:  Ann.  Cas.  1914A  361. 

im  V.  S.  211,  10  S.  Ct.  920,  34  U.  S.  8.  Western    etc..    R.    Co.    v.    State, 

(L.  ed  )  336;  Jobe  v.  Urquhart,  102  (Ga.)  14  L.E.A.  438. 

AA.  470,  143  S.  W.  121,  Ann.  Cas.  9.  Moliiieux  v.  State.  109  Cal.  378, 

1914A  351  and  note;  Molineux  v.  State,  42  Pac.  34,  50  A.  S.  R.  49. 

109  Cal.  378,  42  Pac.  34,  50  A.  S.  R.  10.  State  v.  Bartlev,  39  Keb.  353, 

49}  Carr  v.  State,  127  Ind.  204,  26  N.  58  N.  W.  172,  23  L.R'.A.  67. 

E.  77b.  22  A.  S.  R.  624,  11  L.B.A.  370;  11.  Sinking  Fund  Com'rs  v.  ^\."  "". 

In  re  State  Warrants.  6  S.  D.  518.  62  6  How.  (Miss.)  143,  38  Am.  Dec.  433. 

N,  W.  101,  55  A.  S.  R.  852.    And  sec 
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tigents,  and  the  bondholders  will  be  entitled  to  payment  in  full  from 
other  sourcef=.** 

40.  Payment. — A  statute  prescribing  a  period  of  limitation  within 
which  outstanding  overdue  bonds  of  the  state  may  be  presented  for 
payment  and  redemption,  and  providing  for  the  payment  in  ^one.\' 
of  bonds  presented  within  the  time  limited,  is  not  unconstittitional 
as  impairing  the  obligations  of  the  contracts  of  the  holders  of  such 
bonds.**  Payment  of  interest  on  a  state  bond  to  one  not  the  true 
owner  does  not  discharge  the  state  if  such  owner  has  not  authorized 
the  payment,  and  mandamus  will  lie  against  a  state  treasurer  to  com- 
])el  him  to  pay  such  interest  to  the  true  owner.**  Under  the  rule  that 
a  st*ite  cannot  allow  the  use  of  its  name  in  a  suit  for  the  benefit  of 
one  of  its  citizens,  it  is  obvious  that  owners  of  the  bonds  and  coupons 
of  a  state,  who  are  precluded  from  pro.seeuting"  suite  for  the  enforce- 
uitnl, "thereof  in  their  own  names,  cannot  sue  in  the  name  of  their 
nspcctive  states,  after  getting'  the  consent  of  the  si  site.'* 

VIII.  Liability  of  State  and  State  Okfk  kr.s 

41.  In  General. — The  state  when  making  a  contract  with  an  indi- 
vidual is  liable  (though  not  suable  without  its  consent)  for  a  breach 
of  its  agreement  in  like  manner  as  an  individual  contraetor."  While 
it  may  refuse  to  respond  in  damages  and  leave  a  claimant  without 
any  remedy,  as  it  may  refuse  to  pay  its  bonds,  the  obligation  remains. 
No  legislative  fiat  can  destroy  or  impair  that."  So  too  a  state  may 
be  obligated  under  an  accord  of  an  unliquidated  or  disputed  claim."* 
In  order,  however,  to  impose  a  liability  on  the  state  there  must  be  a 
contract  obligation  on  its  part.  Thus,  where  with  a  view  to  raisinjt> 
revenue,  a  state  statute  required  goods  to  be  inspected  and  stored  in 
state  warehouses  for  that  purpose,  and  where,  while  so  stored,  they 
wero  destroyed  by  fire,  it  was  held  that  there  was  no  contract  or  obli- 
gation on  the  part  of  the  state  to  keep  the  goods  safe,  and  thali  the  state 
wMs  not  liable  for  the  lo.«s  as  bailee,  or  in  any  other  capacity.**  Ho 
a  state  does  not  by  authorizing  the  issuance  by  a  city  of  bonds  for 


12.  Louisiana  v.  .Jiiniel,  107  U.  S. 
711,  2  S.  Ct.  ]2«,  27  U.  S.  (L.  ed.) 
448. 

13.  Tipton  V.  Sinythe,  78  Ark.  392, 
94  S.  W.  678,  115  A.  S.  K.  44,  8  Ann. 
('as.  521,  7  L.I{.A.(N.S.)  714. 

14.  People  V.  Smith,  43  III.  219,  92 
Am.  Dee.  109. 

15.  New  Iiaui))»hire  v.  Louisiana, 
108  U.  S.  76,  2  S.  Ct.  176,  27  U.  S. 
(L.  ed.)  656.  And  see  infra,  par.  49 
et  seq. 

16.  Chapman  v.  State,  104  Cal,  690, 
.38  Pac.  457,  43  A.  S.  R.  158;  Union 


Trust  Co.  V.  State,  154  CaL  716,  99 
Pac.  183,  24  L.R.A.(N.S.)  1111;  Can- 
V.  State,  127  Ind.  204,  2  i  N.  E.  778, 
22  A.  S.  R.  624,  11  L.R.A.  370;  Dan- 
olds  V.  State,  89  N.  Y.  36,  42  Am.  Rep. 
277.    And  see  supra,  par.  25, 

17.  Danolds  v.  State,  89  N.  T.  36, 
42  Am.  Rep,  277. 

18.  Note:  Ann.  Cas.  1914D  824-828. 
And  see  Ac(X)rd  and  Sati.sfactiok, 
vol.  1,  p.  194. 

19.  Moore  v.  State,  47  Md.  467,  28 
Am  Rep.  483. 
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the  makiug  of  an  improvement  and  providing  tliat  tliey  shall  be 
paid  from  assessments  on  property  benefited  enter  into  a  contract 
that  the  method  provided  for  raising  the  funds  shall  be  followed  «o 
that  it  will  be  liable  thereon  if  the  officers  charged  with  the  duty  of 
collecting  the  funds  fail  to  do  so,  and  it  permits  itself  to  be  sued  on 
its  contracte.**  The  state  is  not  liable,  as  for  money  had  and  received, 
for  money  placed  to  its  credit  by  a  state  officer  acting  without  author- 
ity.* Nor  can  one  recover  from  the  state  moneys  which  he  as  bail 
has  paid  by  reason  of  the  departure  of  his  principal  without  the  jail 
liberties,  under  permission  of  a  suspension  law  which  is  adjudqo<l 
imconstitutional.*  It  has  been  held  that  a  state  is  not  liable  for  injury 
to  private  property  by  animals  which  it  imports  and  attempts  to  pro- 
tect by  statute,  whether  the  statute  is  constitutional  or  not.*  The  lia- 
Itility  of  public  officers,  including  those  of  a  state,  is  fully  discussed 
elsewhere  in  this  work.* 

42.  State  Institutions  and  Officers  Thereof. — State  institutions  as 
agencies  of  the  state  are  exempt  from  liability  for  torts  of  officen^. 
agents  or  servants  of  such  institutions.*  So  the  officers  of  the  state 
in  charge  of  such  institutions  are  not  liable  in  tort  for  acts  in  the 
tixorcise  of  an  official  discretion,*  or  for  the  negligence  or  wrongs  of 
their  subordinates.^ 

43.  Torts  of  State  Officers. — The  rule  is  well  established  that  n 
state  is  not  liable  for  the  negligence  or  misfeasance  of  its  officers'  or 
iigents,  except  when  such  liability  is  voluntarily  assumed  by  its  legis- 
lature. The  doctrine  of  respondeat  superior  does  not  prevail  again.^t 
the  sovereign,  in  the  necessary  employment  of  public  agents.'    The 

20.  Union  Trust  Co.  v.  State,  154  er,  160  Wis.  621, 152  N.  W.  475,  L.R.A. 

Cal.  716,  99  Pae.  183.  24  L.R.A.(N.S.)  1915E  469  and  note. 

1111.  Notes:  Ann.  Cas.  1913K  1040;  Ann. 

1.  Carolina  Nat.  Bank  v.  State,  60  Cas.  1917C  162. 

S.  C.  466,  38  S.  E.  629,  85  A.  S.  R.  And  see  Hospitals,  vol.  13,  p.  944 

865.  et  seq, 

2.  Davison  v.  State,  4  Vt.  235,  24  6.  Note:  Ann.  Cas.  1917C  162.  An<] 
Am.  Dec.  598.  see  Hospit.^ls,  vol.  13,  p.  941  et  secj. 

3.  Barrett  v.  State,  220  N.  Y.  423,  7.  Ketterer  v.  State  Board  of  Con- 
116  N.  E.  99,  Ann.  Cas.  1917D  807  trol,  131  Ky.  287,  115  S.  W.  200,  20 
and  note,  L.R.A.1918C  400.  L.R.A.(N.S.)  274. 

4.  See  Public  Officers,  vol.  22,  p.  Note:  Ann.  Cas.  1917C  162. 

468  et  seq.  8.  Elmore  v.  Fields,  153  Ala.  345,  45 

6.  Leavell  v.  Western  Kentucky  Asy-  So.  66, 127  A.  S.  R.  31;  Bourn  v.  Hart, 

lum,  122  Ky.  213,  91  S.  W.  671,  12  93  Cal.  321,  28  Pac.  951,  27  A.  S.  R. 

Ann.  Cas.  827  and  note,  4  L.R.A.(N.S.)  203, 15  L.R.A.  431;  Chapman  v.  State. 

269  and  note;  Ketterer  v.  State  Board  104  Cal.  690,  38  Pac,  457,  43  A.  S.  K. 

of  Control,  131  Ky.  287,  115  S.  W.  158;  Union  Trust  Co.  v.  State,  154  Cal. 

200,   20  L.R,A,(N.S.)    274;Moody  v.  716,   99    Pac,    183,   24   L,R.A.(N.S.) 

.State's  Prison,  128  N.  C,  12,  38  S.  E,  1111;  State  v.  Jahraus,  117  La.  286. 

131,  53  L.R.A.  855;  Mala  v.  Eastern  41  So.  575,  116  A.  S.  R.  208;  Mur- 

State  Hospital,  97  Va.  507,  34  S.  E.  dock  Parlor  Grate  Co.  v.   Com.,  15J 

617,  47  L.R.A.  577;  Morrison  v.  Fish-  Mass.  28,  24  N,  E.  854,  8  L.R.A.  399 
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exemption  is  based  upon  the  sovereign  character  of  the  state  and  it.-^ 
agencies,  and  upon  the  absence  of  obligation,  and  not  on  the  ground 
that  no  remedy  has  been  provided.*  In  accordance  with  the  rule 
just  stated  it  has  been  held  that  a  state  is  not  answerable  in  damages 
for  injuries  sustained  by  a  convict  in  its  prison  through  the  negligence 
of  the  prison  officers.**  Nor  does  it  become  liable  for  the  torts  of  its 
officers  by  permitting  the  leasing  of  its  armory  for  pay,  on  the  theory 
that  it  thereby  engages  in  a  private  enterprise  and  abandons  its  right 
to  immunity  from  suit.**  Where  wrongs  are  done  to  individuals  by 
those  who  are  the  servants  of  the  government,  those  injured  are  not 
i-emediless,  as  such  persons  may  be  sued  as  may  be  other  citizens  for 
the  torts  which  they  commit.** 

IX.  Actions  and  PRocEKniNGs 

Actions  by  States 

44.  In  General. — ^A  state,  as  a  political  corporation,  has  the  right, 
independent  of  any  statutory  provision,  to  institute  a  suit  in  any  of 
its  courts,  whether  it  be  required  by  its  pecuniarj-  interests  or  thc> 
general  public  welfare.*'  ■  It  possesses  this  right  both  in  its  sovereign 
capacity  and  by  virtue  of  its  corporate  righta**  So  one  state  may 
sue  in  the  courts  of  any  other  state  of  the  Union.*'  The  jurisdiction 
of  the  United  States  supreme  court  over  actions  by  states  is  treated 
at  length  elsewhere  in  this  work.**  A  state  may  adopt  any  remedy 
or  em'ploy  any  legal  measures  that  a  private  suitor  may  use,*'  as,  for 

and  note;    Claussen   v.   Luverne.   103  Mnrdock   Parlor  Grate  Co.   v.   Coui., 

Min.  491,  115  N.  W.  643, 14  Ann!  Cas.  152  Mass.  28,  24  N.  E.  854.  8  L  R..\. 

073,  15  L.R.A.(N.S.)    G98  and  note;  399;  Robinson  v.  Chamberlain,  34  N. 

Lewis  V.  State,  96  N.  Y.  71,  48  Am.  Y.  389,  90  Am.   Dec.  713  and  noie. 

Kep.  607;  Ciodfelter  v.  State,  86  X.  C.  For  a  full  treatment  of  the  civil  lia- 

ol,  41  Am.  Rep.  440;  Riddoch  v.  State,  bilitv  of  public  officers  see  Public  Of- 

(i8  Wash.  329,  123  Pac.  450,  Ann.  Caa.  mckrs.  vol.  22,  p.  478  et  seq. 
1913E  1033,  42  L.R.A.(N.S.)  251  and       13.  People  v.   St.   Louis,  5  Gihnan 

note.  (111.)  351,  48  Am.  Dee.  339;  Michigan 

9.  Clatissen  v.  Luverne,  103  Minn.  State  Bank  v.  Hastings.  1  Doa^. 
491,  115  N.  W.  643,  14  Ann.  Cas.  673,  (Mich.)  225,  41  Am.  Dec.  549;  Mooic 
15  L.R.A.(N.S.)  698;  Riddoch  v.  State,  v.  Tate.  87  Tenn.  725, 11  S.  W.  93  i,  10 
68  Wash.  329, 123  Pac.  450,  Ann.  Cas.  A.  S.  R.  712. 

1913E  1033  and  note,  42  L.R.A.(NS.)  14.  State  v.  Ohio  Oil  Co.  130  Ind.  21, 

251.  49  N.  E.  809,  47  L.R.A.  627. 

10.  Ciodfelter  v.  State,  86  N.  Car.  15.  State  v.  Woram,  6Hill  (N.  Y.) 
51,  41  Am.  Rep.  440.  33, 40  Am.  Dee.  378;  Spencer  v.  Brock- 

11.  Riddoch  v.  State,  68  Wash.  329,  way,  1  Ohio  259, 13  Am.  Dec.  615. 
123  Pac.  450,  Ann.  Cas.  1913E  1033,  16.  See  United  States  Courts. 

42  L.R.A,(N.S.)  251  and  note.  17.  Georgia   v.    Brailsford,  2   Dall. 

12.  Elmore  v.  Fields,  153  Ala.  345,  402,  1  U.  S.  (L.  cd.)  433;  Georsia  v. 
45  So.  66,  127  A.  S.  R.  31;  Ex  p.  Tennessee  Copper  Co.,  206  U.  S.  230, 
Martin,  13  Ark.  198,  58  Am.  Dee.  321:  27  S.  Ct.  618,  51  U.  S.  (L.  ed.)  1038; 
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instance,  suits  for  money  had  and  received  to  recover  moneys  paid 
by  mistake;  ^*  to  recover  back  taxes;  *•  actions  in  ejectment;'*  pro- 
ceedings to  enforce  stipulations  in  deeds  of  land  given  by  the  state,* 
and  injunction  proceedings.*  The  state  is  always  a  proper  party  to' 
a  proceeding  instituted  to  protect  the.  rights  of  the  public,  and  to 
terminate  finally  the  wilful  ignoring  of  its  duties  under  the  statutes 
of  the  state  and  a  violation  of  its  charter  by  a  corporation  of  a  quasi- 
public  nature.'  When  acts,  though  constituting  crime,  will  inter- 
fere with  ihe  liberties,  rights  and  privileges  of  citizens,  the  state  not 
only  has  the  right,  but  it  is  its  duty,  to  restrain  by  injunction  the 
commission  of  such  acts.  It  is  not  bound  to  wait  until  the  object 
of  the  illegal  combination  is  effected.*  While  a  state  is  not  ordina- 
rily entitled  to  an  injunction  restraining  acts  committed  in  another 
state,  either  by  that  state  or  its  citizens,  it  may  resort  to  injunction 
wliere  such  acts  injuriously  affect  its  interests  and  resources." 

45.  In  What  Name  and  by  Whom  Instituted;  Pleading. — ^Where 
the  state  is  a  party  plaintiff  in  the  United  States  Supreme  Court,  the 
governor  represents  the  state,  and  the  suit  may  be  in  -form  a  suit  by 
him  as  governor  in  behalf  of  the  state,'  or  he  may  authorize  an  at- 
torney to  bring  an  action  in  the  name  of  the  state.'  An  action  may 
be  maintained  by  a  state  auditor  on  a  bond  payable  to  the  governor, 
imder  a  statute  authorizing  actions  for  the  collection  of  money  due 
the  state  to  be  brought  in  his  name.*  But  it  has  been  held  that  a 
>tate  treasurer  has  no  legal  interest  in  fines  duo  to  the  state  until  they 
are  received  by  him;  therefore  an  action  in  his  name  will  not  lie  to 

11  Ann.  Cas.  488;  People  v.  Toot;  nesscL'  Copper  Co.,  206  U.  S.  230,  27 
35  Colo.  225,  86  Pac.  224,  229,  S.  Ct.  618,  51  U.  S.  (L.  ed.)  1038,  11 
•-'31.  117  A.  S.  R.  198,  6  L.R.A.  Ann.  Cas.  488;  People  v.  Tool,  35 
(N.  S.)  822;  Humphreys  v.  State,  70  Colo.  225,  86  Pac.  224,  229,  231,  117 
Ohio  St.  67,  70  N.  E.  957,  101  A.  S.  A.  S.  K.  198,  6  L.R.A.(N.S.)  822. 
H.  888, 1  Ann.  Cas.  233,  65  L.R.A.  77C;  3.  State  v.  Mobile,  etc.,  R.  Co.,  86 
State  V.  Huston,  27  Okla.  606, 113  Pac.  Miss.  172,  38  So.  732, 122  A.  S.  R.  277. 
190,  34  L.R.A.(N.S.)  380;  State  v.  GeneraUy  as  to  suits  on  behalf  of  a 
Pennoyer,  26  Ore.  205,  37  Pac.  906,  state  to  restrain  ultra  vires  acts  of 
41  Pac.  1104,  25  L.R.A.  862.  corporations,   see   Corporations,   vol. 

18.  Wolffe  V.  State,  79  Ala.  201,  58   7,  p.  611  et  seq. 

Am.  Rep.  590;  State  v.  Young,  134,  4.  People  v.  Tool,  35  Colo.  225,  86 

la.  505,  110  N.  W.  292,  13  Ann.  Cas.  Pac.  224,  229,  231,  U7  A.  S.  R.  198, 

345.  6  L.R.A.(N.S.)  822. 

19.  Note:  108  A.  S.  R.  841.  6.  Georgia  v.  Tennessee  Copper  Co., 

20.  Wendell  v.  Jackson,  8  Wend.  (N.  206  U.  S.  230,  27  S.  Ct.  618,  51  U.  S. 
Y.)  183,  22  Am.  Dec.  635.  (L.  ed.)  1038,  11  Ann.  Cas.  488  and 

1.  Atty.-Qen.  v.  Williams,  140  Mass.   note. 

329,  2  N.  E.  80,  3  N.  E.  214,  54  Am.       6.  Kentucky  v.  Dennison,  24  How. 

Hep.  468.  66,  16  U.  S.  (L.  ed.)  717. 

2.  Georgia  v.  Brailsford,  2  Dall.  402,       7.  Texas  v.  White,  7  Wall.  700,  19 
1  U.  S.  (L.  ed.)  433;  Missouri  v.  Illi-  U.  S.  (L.  ed.)  227. 

nois,  180  II.  S.  208,  21  S.  Ct.  331,  45       8.  Auditor  v.  Woodruff,  2  Ark.  73, 
U.  S,   (L.  ed.)  497;  Georgia  v.  Ten-   33  Am.  Dec.  368. 
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recover  tiued  iuipo:>ed  by  a  judgment  of  court  which  io  terms  luakes 
them  payable  to  the  treasurer  for  the  use  of  the  state.*  The  author- 
ity of  an  attorney  general  to  prosecute  any  action  maintainable  by 
the  state  is  treated  at  length  elsewhere  in  this  work,^"  as  is  the 
right  and  duty  of  a  prosecuting  attorney  to  bring  action  in  the  name 
of  the  state.**  The  in.stitution  of  mandamus  or  quo  warranto  pro- 
ceedings in  the  name  of  the  state  on  the  relation  of  a  state  officer  or 
a  private  person  is  also  left  for  discussion  under  the  appropriate 
titles.*'  In  actions  by  states  the  usual  rule  applies  that  pleadings  are 
demurrable  where  conclusions  of  law  are  set  forth  therein,  in  lieu  of 
issuable  facts.**  A  state  cannot,  any  more  than  an  individual,  have 
a  civil  action  for  the  recovery  of  money,  -whether  by  way  of  damage.-; 
for  fraud  or  other  wrong,  the  wrongful  conversion  of  chattels,  or 
for  money  received  by  and  in  the  possession  of  others,  except  upon 
proof  of  title  ai«d  ownership,  and  the  state's  want  of  legal  capacity  to 
maintain  such  an  action  may  bfe  raised  by  demurrer.**  As  a  general 
rule  the  state,  when  equitable  relief  is  sought,  must,  like  private  in- 
dividuals, bring  itself  within  tihe  known  and  fixed  rules  of  equitabh- 
interference  before  the  court  will  grant  its  petition.*'  When,  how- 
ever, the  legislature  undertakes  to  apply  public  funds  in  a  manner 
or  at  a  place  prohibited  by  the  organic  law,  a  court  of  equity  will 
interfere  at  the  suit  of  the  sovereign  power  to  prevent  or  restrain  such 
an  application  without  being  required  to  show  any  other  injurj'.  It 
is  enough  that  the  threatened  disposition  is  in  violation  of  the  will 
of  the  people  as  expressed  in  the  supreme  law  of  the  land.** 

,46.  Hatters  Available  by  Way  of  Defense  Generally;  Limitation; 
Laches;  Estoppel. — Generally  speaking,  when  a  state  voluntiu-ily 
places  itself  in  the  position  of  a  suitor,  whether  in  its  own  courts  or 
in  those  of  a  sister  state,  it  will  be  held  to  have  laid  aside  its  sovereign- 
ty and  to  have  taken  on  the  garb  of  an  ordinary  suitor,  so  far  as 
concerns  all  proper  matters  of  adjudication  growing  out  of  the  caust- 
sued  on,  and  the  defendant  will  be  entitled  to  plead  and  prove  any 
and  all  matters  properly  defensive.*^  A  state  by  bringing  an  equitable 
action-  opens  the  door  to  any  defense  or  cross  complaint  germane  to 

9.  Bissell  V.  Spencer,  9  Conn.  267,  14.  People  v.  Ingei'soU,  58  N.  Y.  ], 
23  Am.  Dec.  336.  17  Am.  Rep.  178. 

10.  See  Attornev  Genkral,  vol.  2,  15.  State  v.  Pennoyer,  26  Ore.  205, 
J).  913  et  seq.  37  Pat-.  906,  41  Pac.  1104,  25  L.R.A. 

11.  See  Prosecuting  Attorneys,  862.  And  see  Injunctions,  vol.  14.  \>. 
vol.  22,  p.  92  et  seq.  330  et  seq. 

12.  See  Mandamus,  vol.  18,  p.  324  16.  State  v.  Metscham,  32  Ore.  372. 
et  seq;  Quo  Warranto,  vol.  22,  pp.  46  Pac.  791,  53  Pac.  1071,  41  L.R.A. 
ti88,  705.  692. 

13.  Alabama  v.  Burr,  115  U.  S.  413,  17.  Moore  v.  Tate,  87  Tenn.  7'25,  11 
r.  S.  Ct.  81,  29  U.  S.   (L,  ed.)   435.  S.  W.  935,  10  A.  S.  R.  712. 

And  see  Pleading,  vol.  21,  p.  440  et 
seq. 
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the  matter  iu  controversy.**  As  a  general  rule  statutory  limitatiours 
do  not  run  against  the  state  when  it  sues  in  its  sovereign  capacity, 
unless  the  st-iitute  expressly  includes  the  state,  or  the  legislative  inten- 
tion to  include  it  is  shown  by  the  clearest  implication ;  it  seems,  how- 
ever, that  if  a  sovereign  state  enters  the  courts  of  a  foreign  state,  she 
does  so  with  no  otlier  rights  and  immunities  than  those  which  per- 
tain to  private  corporations  or  individuals.^*  The  application  of  the 
doctrine  of  estoppel  as  against  a  state  is  dis(;u.«sed  at  length  elscwhen' 
in  this  work,*"  as  L"  the  que.'*tion  whether  laches  Ls  imputable  to  a 
state.* 

47.  Set-off  and  Counterclaim. — It  is  the  well  settled  general  rule 
that,  if  the  state  has  not  given  up  its  prerogative  of  non-liability  to 
be  sued,  a  defendant  cannot  set  xip  a  set-oflF  in  satisfaction  of  the  de- 
mand fissertcd  in  a  suit  brought  by  the  state*  An  independent  claim 
I'annot  be  set  off  ajjaiust  a  demand  of  the  state,  defensively  or  other- 
wise, without  the  atfu-mative  consent  of  the  i«tate;  and  this  rule  alsd 
applies  when  a  sister  state  is  the  plaintiff  in  the  suit.*  Some  court 
contend,  however,  that  the  state,  by  submitting  to  the  jurisdiction 
of  its  judicial  tribunals,  waives  any  right  to  plead  its  immunity,  at 
least  to  the  extent  of  its  own  claim ;  but  few  courts  have  gone  to  the 
extent  of  holding  that  the  defendant  may  havfe  an  affirmative  judg- 
ment for  any  amount  in  excess  of  the  stale's  claim.  Other  decisions 
recognize  the  right  of  set-off  upon  the  ground  that  it  would  be  un- 
just to  refuse  to  allow  as  a  set-off  a  claim  to  which  the  defendant  wa« 
equitably  entitled,  while  other  decisions  are  to  the  effect  that  a  coun- 
terclaim or  set-off  may  be  allowed  in  a  suit  by  the  state  only  where 

the  claims  are  connected  with  and  rise  out  of  the  same  transaction, 
thus,  in  effect,  holding  tliat  recoupment  may  be  had.*  In  a  suit  by 
a  state  to  recover  the  contract  price  for  the  services  of  convicts  whicli 
it  had  leased  to  a  contractor,  it  has  been  held  that  he  may  recoup  to 
the  amoimt  of  the  claim  a  demand  for  damages  for  failure  to  fumisli 
the  number  of  convicts  called  for  by  the  contract.* 

48.  Evidence. — If  the  state  comes  into  its  courts,  it  is  subject,  like 
all  other  suitors,  to  the  established  rules  of  evidence.  It  must  meet 
the  burflen  of  proof,  its  evidence  must  be  relevant,  material,  the  besi 

18.  State  V.  Kiibuin,  8]  Conn.  9,  69   R.  712. 

Atl.  1028.  129  A.  S.  K.  205.  Notes:   12  Am.   De<!.   153.  517;   33 

19.  See  Limitation- OF  AiTiONs,  vol.   L.K.,\.(N.S.)  376. 

17.  II.  970  <'t  ii-q.  And    see    Skt-opf    and    Countbb- 

20.  See  Estoppei.,  vol.  10,  p.  704  et    claim,  vol.  24.  p.  812. 

sea.  3.  Moore  v.  Tate,  87  Tenu.  725.  11 

1.  See  E<il'iTV,  vol.  10,  p.  401  et  seq.    S.  W.  935,  10  A.  S.  R.  712. 

2.  Aipin  V.  Grand  Traverse  County.       4.  Note:  33  L.R.A.(N.S.)  37(i. 

73  Mitli.  182,  41  N.  W.  223,  16  A.       6.  State   v.    Arkansas    Brick,   etc., 
S.  R.  576;  ISaviuond  v.  State,  54  Miss.    Co.,  98  Ark.  125.  135  S.  W.  843,  33 
062.  28  Aiu.  iicp.  382;  Moore  v.  Tate,   L.R.A.(N.S.)  376. 
87  Tenn.  72.5,  11  S.  W.  9.35,  10  A.  S. 
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attainable,  and  must  be  presented  in  due  order  under  the  regular 
rules  of  procedure.  In  all  such  respects  it  stands  upon  the  same  foot- 
ing as  ordinary  litigants.*  Applying  this  rule  it  has  been  held  that 
the  presumption  of  payment  from  lapse  of  time  is  simply  a  rule  of 
evidence  affecting  the  burden  of  proof,  and  applies  to  the  state  the 
<ame  as  to  ordinary  suitors.'  In  an  action  by  the  state  upon  a  con- 
tract founded  upon  statutes,  resolutions  and  official  acts  of  state  offi- 
cers may  be  offered  in  evidence  and  left  to  the  jury  to  determine  the 
intent  with  which  the  contract  was  made.* 

Actions  against  States 

49.  General  Rule  as  to  State's  Immunity  from  Suit. — It  is  well 
settled  that  a  state  cannot  be  sued  in  its  own  courts,  or  in  any  other, 
unless  it  has  expressly  consented  to  such  suit,"  except  in  the  limited 

6.  In  re  Ash's  Estate,  202  Pa.  St.    v.    Wilson   Distilling   Co.,   213   U.    S. 
422.  51  Atl.  1030,  90  A.  S.  R.  658.   151,  29  R.  Ct.  458,  53  V.  S.  (L.  eil.) 

Note:  101  A.   S.  R.  144.  742;  Hopkins  v.  Clemson  Agricultural 

7.  In  re  Ash's  Estate,  202  Pa.  St.  CollegG,  221  U.  S.  6.36,  33  S.  Cl.  654. 
422,  51  Atl.  1030,  90  A.  S.  B.  658.  55  U.  S.  (L.  eil)  890,  35  L.K.A.i  M.S.) 

8.  Patton   V.   Gilmer,  42  Ala.   548,  243;  Lankford  v.  Platie  Iron  Works 
94  Am.  Dee.  665.  Co.,  235  U.  S.  461,  35  S.  Ct.  173,  ,')U 

9.  Beers  v.  Arkansas,  20  How.  527,  U.  S.  (L.  ed.)  316;  Amciican  Water 
15  U.  S.  (L.  ed.)  991;  Board  of  Liq-  Softener  Co.  v.  Lankford.  235  U.  S. 
nidation  v.  McComb,  92  U.  S.  531,  496,  35  S.  Ct.  184,  .59  T.  S.  (L.  ed.) 
23  U.  S.  (L.  ed.)  623;  Memphis,  etc.,  329;  Alabama  Industrial  School  v.  Ad- 
R.  Co.,  V.  Tennessee,  101  U.  S.  337,  dler,  144  Ala.  555.  42  So.  116,  113 
25  U.  S.  (L.  ed.)  960;  South,  etc.,  Ala-  A.  S.  R.  58:  I'itcock  v.  Slate,  91  Ark. 
bama  R.  Co.  v.  Alabama.  101  U.  S.  527,  121  S.  W.  742,  134  A.  S.  R.  88; 
832,  25  U.  S.  (L.  ed.)  973;  Cnn-  Caldwell  v.  Donaghev,  108  Ark.  60, 
ningham  v.  Macon,  etc.,  R.  Co.,  109  156  S.  W.  839  Ann.  Cas.  1915B  133, 
U.  S.  446,  3  S.  Ct.  292,  609,  27  45  L.R.A.(N.S.)  721;  Hunsaker  v. 
U.  S.  (L.  ed.)  992;  In  re  Ayers,  123  Borden,  5  Cal.  288,  63  Am.  Dec.  130 
U.  S.  443.  8  S.  Ct.  164,  31  U.  S.  and  note:  Miller  v.  Pillsbury,  164  CJai. 
(L.  ed.)  216:  Christian  v.  Atlantic,  19!>,  128  Pac.  .327,  Ann.  Cas.  1914H' 
etc.,  R.  Co.,  133  U.  S.  233.  10  S.  Ct.  886;  In  re  Mt.  Vernon,  147  lU.  359, 
260.  33  U.  S.  (L.  ed.)  589;  North  .35  N.  E.  533,  23  L.K.A.  807;  State 
Carolina  v.  Temple,  134  U.  S.  22,  10  v.  New  York  Mut.  L.  Ins.  Co.,  175 
S.  Ct.  509,  33  U.  S.  (L.  ed.)  849;  Ind.  59,  93  N.  E.  213,  42  L.R.A.(N.S.) 
Louisiana  v.  Steele,  134  U.  S.  230,  10  256;  Scottish  Union,  etc.  Ins.  Co.  v. 
S.  Ct.  511,  33  U.  S.  (L.  ed.)  891;  Herriott,  109  la.  606,  80  N.  W.  665, 
Pennoyer  v.  MeConnanghy,  140  U.  S.  77  A.  S.  R.  548;  Divine  v.  Hanne,  7 
1,  n  "S.  ct.  699,  .35  V.  S.  (L.  ed.)  T.  B.  Men.  (Ky.)  439,  18  Am  Dec. 
363;  Sonth  Carolina  v.  Wesley,  155  194  and  note;  Gross  v.  Kentucky 
U.  S.  .'^42,  15  S.  Ct.  230  .39  U.  S.  (L.  Board  of  Managers.  105  Ky.  840,  49 
ed.)  254;  Baltzer  v.  North  Carolina,  S.  W.  458.  43  L.R.A.  703;  Raymond 
161  U.  S.  240,  16  S.  Ct.  500,  40  U.  S.  v.  State,  54  Miss.  562.  28  Am.  Rep. 
(L.  ed.)  684;  South  Dakota  v.  North  382;  State  v.  Mortensen,  69  Neb.  376. 
Carolina,  192  U.  S.  286,  24  S.  Ct.  95  N.  W.  831,  5  Ann.  Cas.  291:  ' 
269,  48  U.  S.  (L.  ed.)  448;  General  Oil  Exempt  Firemen's  Benev.  Fund  v. . 
Co.  V.  Crain,  209  U.  S.  211,  28  S.  Ct.  Roome,  93  N.  Y.  313,  46  Am.  Rep. 
475,  52  U.  S.   (L.  ed.)   7.54;  Murray  217;  O'Hara  v.  State,  112  N.  Y.  146, 
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class  of  casctf  in  which  a  atate  may  be  made  a  party  in  the  supreme 
court  of  the  United  States,  by  virtue  of  the  original  jurisdiction  con- 
ferred on  such  court  by  the  constitution."  The  doctrine  rests  upon 
reasons  of  public  policy — the  inconvenience  and  danger  which  would 
follow  from  any  different  rule.  It  is  obvious  that  the  public  service 
would  be  hindered,  and  the  public  safety  endangered,  if  the  supreme 
authority  (;ould  be  subjected  to  suit  at  the  instance  of  everj'  citizen, 
and  consequently  controlled  in  the  use  and  disposition  of  the  taean.-' 
required  for  the  proper  administration  of  the  government.** 

50.  Application  of  Rule  in  Actions  against  State  Officers  Gener- 
ally.— Tho  immunity  of  a  state  from  suit  is  absolute  and  unqualified, 
and  the  constitutional  provision  securing  it  is  not  to  be  so  construed 
as  to  plax'e  the  state  within  the  reach  of  the  process  of  the  court.'* 
Accordingly,  suits  against  officers  of  a  state  as  representing  the  state 
in  action  and  liability,  where  the  state,  although  not  a  party  to 
tho  record,  is  the  real  party  against  which  relief  is  sought,  and  where 
a  judgment  for  the  plaintiff,  although  nominally  against  the  defend- 
ant as  an  individual,  could  operate  to  control  the  action  of  the  stat<' 
or  subject  it  to  liability,  are  suits  against  the  state.**    The  rule  does 

19  N.  E.  659,  8  A.  S.  R.  726,  2  L.H.A.  in  actions  against  states  see  United 

603;  Peck  v.  State,  137  N.  Y.  372.  33  States  Courts. 
N.  E.  317,  33  A.  S.  R.  738;  Albany       XI.  Fitts  v.  McGhee,  172  U.  S.  516, 

County  V.  Hooker,  204  N.  Y.  1,  97  19  S.  Ct.  269,  43  U.  S.  (L.  ed.)  635. 
N.  E.  403,  Ann.  Cas.  1913C  663;  State       Note:  12  Am.  Dec.  517. 
V.   Southern  R.   Co.,  145  N.   C.  495,       12.  State  v.  Southern  R.  Co.,  145 

59  S.  E.  570,  13  L.K.A.(N.S.)   906;  N.  C.  495,  59  S.  E.  570,  13  L.R.A. 

Oklahoma  Agfrieultural  etc..  College  v.  (N.S.)  966.    • 

Willis,  6  Okla.  593,  52  Pac.  921,  40       IS.  Osburn  v.  United  States  Bank. 

L.R.A.  677;  Deleware  Div.  Canal  Co.  9  Wheat.  738,  6  U.  S.  (L.  ed.)  204; 

V.  Com.,  GO  Pa.  St.  367,  100  Am.  Dec.  Georgia  v.  Sundry  African  Slaves,  1 

570;   General   Oil   Co.  v.   Grain,  117  Pet.  110,7  U.  S.  (L.  ed.)  73;  Hajrood 

Tenn.  82,  95  S.  W.  S24,  121  A.  S.  R.  v.  Southern,  117  U.  S.  52,  6  S.  Ct. 

967    and   note    (afTivnied    209    U.    S.  608,   29   U.   S.    (L.   ed.)    805;   Nortii 

211,  28  S.  Ct.  475,  52  U.  S.  (L.  ed.)  Carolina  v.  Temple,  134  U.  S.  22,  10 

754) ;  Cornwi.Il  V.  Com.,  82  Va.  644,  3  S.   Ct.  509,  33   U.  S.    (L.   ed.)    849; 

A.  S.  R.  121    Atitlcr  v.  Smto  Board  of  Louisiana  v.  Steele,  134  U.  S.  230,  10 

Asriculturc.    !',  \V.  Va.  192,  32  S.  E.  S.   Ct.  511,  33  U.   S.    (L.  ed.)    891; 

1007,  76  A.  S.  H.  811.  Fitts  v.  McGhee,  172  U.   S.  516,  l<i 

Nof.es:   108   A.    S.   }{.   831    et  seq;  S.   Ct.   269,  43  U.   S.    (L.   ed.)    535; 

8  L.R.A.  400;  J]  L.R.A.  370;  L.R.A.  Wesley  v.   Eells,  177  U.  S.  370,  20 

(N.S.)    660;    44    L.K.A.(N.S.)    191;  S.   Ct.   691,  44  U.  S.    (L.  ed.)   810;    ' 

Ann.  Cas.  1913C  357-358.  Smith  v.  Reeves,  178  U.   S.  436,  2() 

10.  CunninKliiiin  v.  Macon,  etc.,  R.  S.  Ct.  919,  44  U.  S.   (L.  ed.)   1140; 

Co.,  109  U.  S.  446,  3  S.  Ct.  292,  27  Hopkins  v.  Clemson  Agricultural  Col- 

U.  S.  (L.  ed.)  992;  South  Dakota  v.  lege,  221  U.  S.  636,  31  S.  Ct.  654,  .'Sr. 

North  Carolina,  192  U.  S.  286,  24  S.  U.  S.  (L.  ed.)  890;  Pitcock  v.  State, 

Ot.  269,  48  U.  S.  (L.  ed.)  448.     See  91  Ark.  527,  121    S.  W.  742,  134  A. 

sapra,  par.  142,  as  to  suits  between  S.    R.    88   and   note;    MeWhorter   v. 

states..    For  a  full  discussion  of  the  Pensacola,  etc.,  R.  Co.,  24  Fin,  417. 

jurisdiction   of  United   States   courts  5  So.  129,  12  A.  S.  R.  220,  2  L.R.A. 
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uot,  however,  afford  irumunity  to  an  officer  where  the  aotion  is  for 
reUef  against  statutes  claimod  to  be  unconstitutional ;  **  or  where 
suit  is  instituted  against  him  to  compel  performance  of  a  duty  re- 
quired of  him  by  statute.**  The  immunity  of  the  state  from  suit 
does  not  relieve  officers  of  the  state  from  responsibility  for  illegal 
trespasses  or  torts  on  the  rights  of  an  individual,  even  though  they 
act  or  assume  to  act  under  the  authority  and  pui-suant  to  the  direc- 
tions of  the  state;  *•  or  wliero  they  unlawfully  deprive  a  citizen  of  his 
property  or  prevent  his  free  enjoyment  of  it.*'  The  owner  of  real 
estate  may  maintain  an  action  lo  recover  the  possession  thereof 
against  an  officer  of  a  state  holding  it  in  his  official  capacity.  Such 
an  action  is  not  against  the  state  itself.**  And  an  action  brought 
against  individuals  to  recover  the  possession  of  land  of  which  they 
have  actual  possession  and  control  is  not  to  be  deemed  an  action 
against  the  state,  siiiiply  bee  mvo  those  individuals  claim  to  be  in 
rightful  possession  as  officei-s  or  agents  of  the  state,  and  assert  title 
and  right  of  possession  in  the  state.** 

51.  Suits'  to  Restrain  Enforcement  of  Unconstitutional  Statutes. — 
The  state's  immunity  from  suit  does  not  extend  to  a  suit  against  state 
officers  to  enjoin  the  threatened  enforcement  of  an  unconstitutional 
enactment,  to  the  injury  of  the  rights  of  the  plaintiff  to  constitutional 

.)04;  Herr  v.  Central  Kentucky  Luna-  uingh.  78  S.  C.  269,  58  S.  E.  922,  125 

tic  Asylum,  97   Ky.  458,  30"  S.   W.  A.  S.  It.  795,  13  Ann.  Cas.  1166. 

971.  53  A.   S.   K.  414  and  note,  28  16.  Poindexter  v.  Greenhow,  114  U. 

L.R.A.  394;  Gross  v.  Kentucky  Board  S.  270,  5  8.  Ct.  903,  962,  29  U.  S.  (L. 

of  Managers,  105  Ky.  S40,  49  S.  W.  ed.)  185;  Scott  v.  Donald,  165  U.  R. 

458,  43L.R.A.  703;  Sanders  y.  Saxton,  58,  17  S.  Ct.  265,  41  U.  S.   (L.  ed.) 

182  N.  Y.  477,  75  N.  K.  529.  108  A.  632;  Hopkins  v.  Clemson  Agricultural 

S.   R.   826,   1   L.R.A.(N.S.)    727  and  College,  221  U.  S.  636,  31  S.  Ct.  654. 

note;  Love  v.  Filtscb,  33  Okla.   131,  55  U.  S.  (L.  ed.)  890,  35  L.R.A.(N.S.) 

124  Pac.  30,  44  L.R.A.(N.S.)  212  and  243;  Elmore  v.  Fields,  153  Ala.  345,  46 

note;  T^nkford  y.  Schroeder,  47  Okla.  So.  66,  127  A.  S.  R.  31;  Herr  v.  Cen- 

279,  147  Pafi.  1049,  L.R.A.1915F  623;  tral  Kentucky  Lunatic  Asylum,  97  Ky. 

(^oni.  V.  Baldwin,  1  Watts.  (Pa.)  54,  458,  30  S.  W.  971,  53  A.  S.  R.  414 

26  Am.  Dec.  33;  General  Oil  Co.  v.  »id  note,  28  L.R.A.  394;  Burroughs  v. 

Grain,  117  Ton...   82,  95  S.  W.  824,  Co""-'  ^24  Mass.  28,  112  N.  E.  491. 

121  A.  S.  R.  967  (affirmed  209  U.  S.  ^''\9^ir^^^^t^%^^''^^J^^^- 

211,  28  S.  Ct.  475   52  U.  S.  (L.  ed.)  ^^%^f  N/.  4/7,  ,5  N   E.  5^    lOS 

754) ;  Butler  y.  Printing  Com'i;,  68  W.  4^'  "•  ^^  '^^  ""*'''  ^  L.R.A.(N.S.) 

Va  493.  70  S.  E.  119,  38  L.R.A.(N.S.)  '^'^^^^.  j^s  a.  S.  R.  831,  835. 

"■  x;  f      4A  T  »  *  ^M  «  i  iQo  17.  Joos  y.  Illinois  Nat.  Guard,  257 

Note:  44  L.R.A.(N.S.)  193.  uj    133^   100  N.   E.  505.  Ann.    Cas. 

14.  See  mfra,  par.  51.  1914A    862,    43    L.R.A.(N.S.)    1214; 

15.  Rolston      v.      Missouri      Fund  Weyler  y.  Gibson,  110  Md.  636,  73  Atl. 
Com'rs,  120  U.  S.  390.  7  S.  Ct.  599,  261,  17  Ann.  Cas.  731. 

30  U.  S.  (L.  ed.)  721;  State  y.  Toole,       18.  Note:  108  A.  S.  R.  838. 
26  Mont.  22,  66  Pac.  490.  91  A.  S.  R.       19.  Tindal  y.  Wesley,  167  J.  S.  204. 
386,  55  L.R.A.  644;  Ehrlich  v.  Jen-  17  S.  Ct.  770,  42  U.  S.  (L.  ed.)   137. 
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rights.**  In  such  circuinstauces  the  law  att'orUs  such  ntate  o£Scers 
no  protection.  They  are  judicially  regarded  as  acting  in  their  per- 
sonal capacities  only.^  In  other  words,  the  acts  of  officials  that  aro 
not  legally  authorized  or  that  exceed  or  abuse  the  authority  of  dis- 
cretion conferred  upon  them  are  not  acts  of  the  state.  From  this  it 
is  obvious  that  where  action  taken  by  state  officials  is  unauthorized 
and  substantially  impairs  private  rights,  in  violation  of  the  consti- 
tution, it  will  not  be  enforced.*  Where  a  person  is  neither  a  citizctii 
nor  a  taxpayer,  but  is  a  citizen  of  another  state,  and  presents  hira- 
rtolf  simply  in  the  ch&racter  of  a  creditor  of  the  state,  the  courts  would 
hardly  be  justified  in  interfering  on  his  behalf  to  prevent  a  supposed 
violation  of  the  state  constitution  by  an  increase  of  the  state  debt. 
His  interest  is  too  remote  to  give  him  a  standing  in  court  for  an\- 
.such  purpose.*  Even  a  citizen  and  taxpayer  of  a  state  has,  it  has 
been  held,  no  standing  as  such  to  contest  the  expenditure  of  funds 

20.  Pennoyer  v.  MeCpnnaughy,  140  283,  L.R.A.1916D  545;  Tanner  v.  Lit- 
V.  S.  1,  U  S.  Ct.  699,  35  U.  S.  (L.  tie,  240  U.  S.  369,  36  S.  Ct.  379,  60  l". 
ed.)  363;  In  re  Tyler,  149  U.  S.  164,  S.  (L.  ed.)  691;  Caldwell  v.  Sioux  , 
13  S.  Ct.  785,  37  U.  S.  (L.  ed.)  689;  Falls  Stock  Yards  Co.,  242  U.  S.  559, 
Scott  V.  Donald,  165  U.  S.  107,  17  S.  37  S.  Ct.  224,  61  U.  S.  (L.  ed.)  49,); 
Ct.  262,  41  U.  S.  (L.  ed.)  648;  Smyth  Greene  v.  Louisville,  etc.,  R.  Co.,  244 
V.  Ames,  169  U.  S.  466,  18  S.  Ct.  U.  S.  499,  37  S.  Ct.  673,  61  U.  S.  (L. 
418,  42  U.  S.  (L.  ed.)  819,  Prout  v.  ed.)  1280,  Ann.  Cas.  1917E  88;  Louis- 
Starr,  188  U.  S.  537,  23  S.  Ct.  398,  viUe,  etc.,  R.  Co.,  v.  Greene,  244  U.  S. 
47  U.  S.  (L.  ed.)  584;  Graham  v.  522,  37  S.  Ct.  683,  61  U.  S.  (L.  ed.) 
Polsom,  200  U.  S.  248,  26  S.  Ct.  24'5,  1291;  Illinois  Cent.  R.  Co.  v.  Greene. 
30  U.  S.  (L.  ed.)  464;  Gunter  v.  At-  244  U.  S.  555,  37  S.  Ct.  697,  01  U.  S. 
lantic  Coast  Line  R.  Co.,  200  U.  S.  273,  (L.  ed.)  1309;  Scottish  Union  etc.,  I    . 

26  S.  Ct.  252,  50  U.  S.  (L.  ed.)  477;  Co.  v.  Herriott,  109  Iowa  606,  80  N. 
Ex  parte  Young,  209  U.  S.  123,  28  S.  W.  665,  77  A.  S.  R.  548;  Herr  v. 
Ct.  441,  52  U.  S.  (L.  ed.)  714,  14  Ann.  Central  Kentucky  Lunatic  Asylum,  97 
Cas.  764,  13  L.R.A.(N.S.)  932;  Gen-  Ky.  458,  30  S.  W.  971,  53  A.  S.  B. 
era!  Oil  Co.  v.  Grain,  209  U.  S.  211,  414,  28  L.R.A.  394;  Love  v.  Filtsch. 
28  S.  Ct.  475,  52  U.  S.  (L.  ed.)  754;  33  Okla.  131,  124  Pae.  30,  44  L.K.A. 
Scully  V.  Bird,  209  U.  S.  481,  28  S.  (N.S.)  212;  McCullough  v.  Brown  41 
Ct  597,  52  U.  8.  (L.  ed.)  899;  Pren-  S.  C.  220,  19  S.  E.  458,  23  L.R.A. 
tis  T.  Atlantic  Coast  Line  Co.,  211  U.  410,  overruled  on  another  point  bv 
S.  210,  29  S.  Ct.  67,  53  U.  S.  (L.  ed.)  Stete  v.  Aiken,  42  S.  C.  222,  20  S.  E'. 
150;  Western  U.  Tel.  Co.  v.  Andrews,  221,  26  L.R.A.  346. 

216  U.  S.  165,  30  S.  Ct.  286,  54  U.  S.  Note:  108  A.  S.  R.  836  et  seq. 

(L.  ed.)  430;  Hemdon  v.  Chicago,  etc.,  1.  Prout  v.   Starr,  188  U.  S.  537. 

R.  Co.,  218  U.  S.  135,  30  S.  Ct.  433,  23  S.  Ct.  398,  47  U.  S.  (L.  ed.)  584: 

.54  U.   S.    (L.  ed.)   970;   Hopkins  v.  Bonnett  v.  Vallier,  136  Wis.  193,  11(> 

Clemson  Agricultural  CoUege,  221  U.  N.  W.  885,  128  A.  S.  R.  1061,  17  L.R. 

S.  636,  31  S.  Ct.  654,  55  U.  S.  (L.  ed.)  A.(N.S.)  486. 

890,  35  L.K.A.(N.S.)   243;   Hai-rison  2.  Louisville.  «*<•..   R.'  Co.   v.  Rail- 

V.  St.  Louis,  etc.,  R.  Co.,  232  U.  S.  road  Com'rs,  63  Fla.  491,  58  So.  543. 

318,  34  S.  Ct.  333,  58  U.  S.  (L.  ed.)  44  L.R.A.(N.S.)  189  and  note. 

621,    L.R.A.1915F    1187;    Truax    v.  3.  Board  of  Liquidation  v.  McComb, 

Raich,  239  U.  S.  33,  36  S.  Ct.  7,  60  92  U.  S.  531,  23  U.  S.  (L.  ed.)  623. 
D,  S.  (L.  ed.)  131,  Ann.  Cas.  1917B 
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under  an  alleged  unconstitutional  statute.*  It  has  heea  held  that 
members  of  a  state  board  of  election  commissioners  and  the  secretan- 
of  state  have  no  such  personal  interest  as  entitles  them  to  a  writ  of 
error  from  the  federal  supreme  court  to  review  a  judgment  of  a  state 
court  enjoining  them,  as  officers  of  the  state,  from  taking  steps  to 
submit  a  proposed  constitution  to  the  electors,  because^  in  the  court's 
judgment,  the  legislative  act  requiring  such  submission  violates  the 
state  constitution.* 

52.  Statutory  Authorization  of  Suits  against  States;  Waiver  of 
Immunity. — Legislative  acts  authorizing  individuals  to  sue  the  stf\to 
upon  claims  which  the  legislature,  for  any  cause,  does  not  see  fit  to 
recognize  and  pay  have  been  passed  in  many  of  the  states.  Their 
purpose  and  effect,  as  commonly  understood,  are  '  undoubtedly 
nothing  more  than  to  refer  to  the  judiciary  the  settlement  of  the 
questions  of  law  and  fact  involved  in  the  claims,  and  the  determina- 
iion,  in  the  form  of  a  judgment,  of  the  rights  of  the  parties.*  They 
do  not  authorize  a  seizure  of  state  propoity  to  .satisfy  judgments 
recovered,  and  only  convey  an  implication  that  the  legislature  will 
recognize  such  judgment  as  final,  and  make  provision  for  the  sati.«- 
faction  thereof.'  If  the  state  consents  to  be  sued,  it  is  only  in  the 
manner  it  prescribes.*  And  all  persons  seeking  to  avail  themselves 
of  the  privilege  so  granted  must  accept  it  subject  to  the  terms  and 
conditions  attached  thereto  or  forming  a  part  of  the  right  as  granted 
by  the  state.'  Thus,  the  state  has  a  right  to  couple  with  its  consent 
to  be  sued  a  condition  that  the  suit  be  brought  in  one  of  its  own 
courts,^"  or  to  limit  the  right  to  sue  to  certain  specified  causes." 
Permission  to  sue  the  state  may  be  withdrawn  or  denied  at  any  time 
the  legislature  may  think  proper,*-  even  to  the  extent  of  abating 
pending  suite.*'    Statutes  permitting  suits  against  the  state  must  be 

4.  Sutton  V.  Buie,  136  La.  234,  66  175  Ind.  59,  93  N.  E.  213,  42  L.R.A. 
So.  956,  L.R.A.1915D  178  and  note.        (N.S.)  256;  Cornwall  v.  Com.,  82  Va. 

5.  Marshall  v.  Dye,  231  U.  «.  250,   644,  3  A.  S.  B.  121. 

34  S.  Ct.  92,  58  U.  S.   (L.  ed.)  206.       10.  Northwestern  &   Pacific   Hypo- 

6.  Ex  parte  State,  52  Ala.  231,  23  theek  Bank  v.  State,  18  Wash.  73.  50 
Am.  Rep.  567;  Carter  v.  State,  42  La.   Pac.  58(),  42*L.K.A.  33. 

Ann.  927,  8  So.  836,  21  A.  S.  R.  404.       11.  Beers  v.  Arkansas,  20  How.  527, 

7.  Chapman  v.  State,  104  Cal.  690,  15  U.  S.  (L.  ed.)  991;  Smith  v.  Reeves, 
;JS  Pac.  457,  43  A.  S.  R.  158;  Ray-  178  U.  S.  436,  20  S.  Ct.  919,  44  ir.  S. 
iiioiid  V.  State,  54  Miss.  562,  28  Am.  (L.  ed.)  1140;  McDonald  v.  Mallorv, 
Rep.  382.  77  N.  Y.  546,  33  Am.  Rep.  664. 

8.  Murray  v.  Wilson  Distilling  Co.,  12.  Darrington  v.  Branch  P.iiiik.  33 
213  U.  S.  151,  29  S.  Ct.  458,  53  U.  S.  How.  12,  14  U.  S.  (L.  ed.)  30;  Hun- 
(L.  ed.)  742;  Raymond  v.  State,  54  saker  v.  Borden,  5  Cal.  28S,  63  Am. 
IWiss.  562,  28  Am.  Rep.  382;  Riddoch  Dec.  130. 

V.  State,  68  Wash.  329,  123  Pac.  450,  IS.  Ex  parte  State,  52  Ala.  231,  23 

Ann.  Cas.  1913E  1033,  42  L.R.A.  (N.  Am.  Rep.   567;   Henlev  v.   State,    98 

S.)  i251.                                           .  Tenn.  665,  41   S.   W."3.52,   1104,    39 

9.  State  V.  New  York  Mut.  L.  Ins.,  L.R.A.  126. 
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strictly  construed,  being  in  derogation  of  its  sovereignty.^*  A  state 
may,  as  a  general  rule,  waive  its  privilege  of  immunity  from  suits, 
And  permit  itself  to  be  made  a  defendant  in  a  suit  by  individuals, 
<>r  by  another  state.*'  And  it  has  been  held  that  where  a  state  has 
sufficient  interest  to  entitle  it  to  become  a  party  defendant,  its  appear- 
ance in  a  court  of  the  United  States  is  a  voluntary  submission  to  its 
jurisdiction. ••  So,  where  a  state  officer  has  appeared  in  an  action  and 
been  made  a  party  to  a  suit  originally  commenced  against  other 
persons,  and  pleaded  to  the  complaint,  he  cannot  avoid  the  judg- 
ment on  the  gromid  that  he  represents  the  state  and  that  the  state 
cannot  be  sued.*'  But  the  right  of  immunity  is  not  waived  by  an 
unauthorized  participatiori  by  a  state  officer  or  board  in  a  prior  suitf** 
If  the  constitution  contains  a  prohibition  against  the  state  being 
made  a  party  defendant  to  any  suit,  and  does  not  provide  for  any 
waiver  of  such  exemption,  the  legislature  has  no  power  to  pass  a- 
law  permitting  such  waiver,  nor  can  the  state  or  its  agent  waive  such 
exemption  by  failure  to  plead  to  the  jurisdiction  or  otherwise.*' 

53.  Statute  of  Limitations  as  a  Defense. — In  a  number  of  juris- 
dictions there  are  statutes  making  general  statutes  of  limitation 
applicable  to  actions  against  the  state,  or  providing  especially  for 
limitations  of  such  actions,  and  under  such  a  statute  the  state  may 
plead  the  statute  of  limitations  to  a  claim  or  action  against  it.  But 
where,  by  statute,  a  state  may  be  sued,  it  has  been  held  that  the 
state  may  not  plead  a  general  statute  of  limitations,  in  the  absence 
of  a  special  statutory  provision  making  general  statutes  applicable 
to  actions  against  a  state.**  And  where  a  state  permits  itself  to  be 
sued  and  thus  creates  a  right  of  action  which  the  plaintiff  could  not 
previously  assert,  the  plaintiflf's  right  is  not  subject  to  be  barred  by 
time  which  has  elapsed  between  the  origin  of  his  claim  and  the  act 
permitting  the  suit.* 

54.  Process;  Appearance. — When  process  at  common  law,  or  in 
equity,  shall  issue  against  a  state,  it  shall  be  served  upon  the  gov- 
ernor, or  chief  executive  magistrate,  and  the  attorney  general  of 

14.  Miller  v.  Pillsbury,  164  Cal.  199,  448;  Clark  v.  Barnard,  108  U.  S.  436, 
128  Pac.  327,  Ann.  Cas.  1914B  886;  2  S.  Ct.  878,  27  U.  S.  (L.  ed.)  780. 
Western,  etc.,  B.  Co.  v.  State  (Ga.)       17.  Stoner  v.  Rice,  121  Ind.  51,  22 

14  L.R.A.    4.38;    Moody    v.    State's  N.  E.  968,  6  L.R.A.  387. 

Prison,  128  N.  C.  12,  38  S.  E,  131,  18.  Farish  v.  OUahoma  State  Bank- 
53  L.B.A.  855.  ing  Board,  235  U.  S.  498,  35  S.  Ct. 

15.  Beers  v.  Arkansas,  20  How.  527,   185,  59  U.  S.  (L.  ed.)  330. 

15  U.  S.  (L.  ed.)  991;  Clark  v.  Barn-  19.  Alabama  Industrial  School  v. 
ard,  108  U.  S.  436,  2  S.  Ct.  878,  27  Addler,  144  Ala.  555,  42  So.  116,  113 
U.  S.  (L.  ed.)  780;  Gunter  v.  Atlantic   A.  S.  R.  58. 

Coast  Line  R.  Co.,  200  U.  S.  273,  26  20.  Note:  lO  Ann.  Cas.  595. 

S.  Ct.  252,  50  U.  S.  (L.  ed.)  477.  1.  Western,  etc.,  K.   Co.   v.   State, 

16.  Louisiana  v.  Jumel,  107  U.  S.  (Ga.)  14  L.R.A.  438. 
711,  2  S.  a.  128,  27  U.  S.  (L.  ed.) 
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such  state.'  The  delivery  of  a  copy  of  the  process  in  a  suit  against 
a  state,  to  the  attorney  general,  a  copy  being  also  left  at  the  gov- 
ernor's house,  and  showing  the  original  to  the  secretary  of  state,  is 
a  sufficient  service  thereof.'  And  where,  in  such  an  action,  in  the 
United  States  supreme  court,  an  appearance  is  made  by  the  attorney 
general  of  a  state,  he  being  a  practitioner  in  the  court,  this  is  con- 
sidered as  an  appeai-ance  for  the  state.* 

55.  Judgment  and  Execution;  Costs. — The  rule  that  a  state  can- 
not be  sued  except  by  its  consent*  would  be  greatly  impaired  and 
could  bo  largely  nullified  if  the  state  could  be  bound  by  judgments 
rendered  against  its  agents  or  officers.  Such  judgments  may  bind 
the  officers  and  compel  them  to  discharge  their  duties,  and  thus 
frequently  they  enable  claimants  to  obtain  payment  of  their  claims 
against  the  state  and  other  rights  to  which  they  are  entitled.  But 
the  adjudication  in  such  action  never  estops  the  state  on  the  prin- 
ciple of  res  judicata.*  The  state  not  being  a  party  to  the  suit,  the 
judgment  will  not  conclude  it.'  Where,  however,  the  law  permits 
the  state  to  be  sued,  the  rule  is  that  the  judgment  therein  has  the 
.same  effect  as  res  judicata  again.*t  it  and  all  its  officers  and  agencies 
as  would  a  judgment  in  an  action  against  a  private  person  in  an 
action  brought  by  or  against  him.*  Even  though  the  rule  as  to 
immunity  of  a  state  from  suit  be  relaxed,  the  power  of  the  courts 
ends,  when  the  judgment  is  rendered.  Though  the  liability  of  the 
state  has  been  judicially  ascertained,  the  state  is  at  liberty  to  detor- 
niine  for  itself  whether  to  pay  the  judgment  .or  not,*  and  execution 
cannot  issue  on  a  judgment  against  the  state.'*  It  is  generally  held 
that,  unless  cxpres.«ly  authorized  by  statute,  a  judgment  for  costs 
cannot  be  rendered  against  a  state." 

X.  Secession  of  States 
In  Oeneral 

56.  Relation  Generally  of  Seceding  States  to  Union. — The  Union 
of  states  is.  perpetual  and  indissoluble,  and  no  state  has  the  right  to 

2.  Grayson  v.  Virginia,  3  Dall.  320,  7.  Tindal  v.  Wesley,  167  U.  S.  204, 
1  U.  S.  (L.  ed.)  619;  New  Jersey  v.  17  S.  Ct.  770,  42' U.  S.  (L.  ed.)  137. 
New  York,  5  Pet.  284,  8  U.  S.  (L.  ed.)  8.  Note:  105  A.  S.  R.  204-8.  And 
127;  Kentucky  v.  Dennison,  24  How.  see  generally  Jodgmbnts,  voL  15,  pp. 
66,  16  U.  S.  (L.  ed.)  717.  1005,  1029. 

3.  Huger  v.  South  Carolina,  3  Dall.  9.  Baltzer  v.  North  Carolina,  161  U. 
339, 1  U.  S.  (L.  ed.)  627.  S.  240,  16  S.  Ct  502,  40  U.  S.  (L.  ed. ) 

4.  New  Jersey  v.  New  York,  6  Pet.  684. 

.323,  8  U.  S.  (L.  ed.)  414.  10.  Virginia  y.  West  Virginia,  241 

5.  See  supra,  par.  49  et  seq.  U.   S.  531,  36  S.  Ct  719,  60  V.   S. 

6.  Peck  V.  State,  137  N.  Y.  372,  33    (L.  ed.)  1147. 

A.  S.  R.  738.  11,  See  Costs,  voL  7,  p,  789  et  seq. 

418 


Digitized  by 


Google 


26  B.  C.  L.  STATES  §  oti 

secede  therefrom.*'  !Nor  will  an  attempt  to  separate  itself  from  the 
Union  destroy  ita  identity  as  a  state,  or  free  it  from  the  binding 
force  of  the  federal  constitution.**  It  is  now  recognized  that  at  no 
time  were  the  seceding  states  out  of  the  pale  of  t^e  federal  Union 
and  that  their  rights  under  the  federal  constitution  were  suspended 
but  not  discharged.  Their  constitutional  duties  and  obligations  wero 
unappealed  and  remained  the  same  as  theretofore.**  There  are  nu- 
merous decisions  to  the  effect  that  the  Confederate  States  of  America, 
and  the  state  governments  organized  under  it,  in  relation  to  tho 
United  States  and  its  loyal  citizens,  were  not  governments  de  jure 
or  de  facto  as  those  terms  are  ased  in  the  law  of  nations.*'  Nor 
were  pei-soiis  claiming  to  hold  and  exercise  their  offices  under  tin 
authority  of  the  asurped  government  officers  either  de  jure  or  de 
facto.'*  A  government  de  facto  arises  only  where  the  established 
government  has  been  subverted  by  successful  rebellion  and  the  new 
i^overnment  exercises  undisputed  sway  for  the  time  being  over  the 
entire  country,  or  where  the  people  of  any  portion  of  a  country  sub- 
ject to  the  same  government  throw  off  their  allegiance  to  that  gov- 
ernment and  establish  one  of  their  own,  and  show  not  only  thai 
they  have  established  a  government  but  also  their  ability  to  main- 
tain it.*'  When  an  unsuccessful  rebellion  is  overthrown  it  perishes 
totally.  It  leaves  no  laws,  no  statutes,  no  decrees,  no  authority  which 
can  give  support  to  any  contract,  or  any  act  done  in  its  service,  or 
in  aid  of  its  purpose,  or  which  contributes  to  protract  ita  existence."* 
Since  an  unsuccessful  rebellion  can  effect  no  change  in  the  sove- 
reignty of  the  nation  over  the  territory  of  the  state,  the  doctrine, 
that,  by  the  law  of  nations,  the  municipal  laws  of  a  ceded  or  con- 
quered country,  existing  .it  tiie  time  of  ce.s<ion  ov  conquest,  contibue 
in  force  until  altered  or  abrogated  by  the  new  sovereign,  is  not  appli- 
cable, for  it  is  obvious  in  such  a  case  that  the  territory  is  neither 

12.  Chancely  v.  Bailey,  37  Ga.  532,  625;  Penny  wit  v.  Foote,  27  Ohio  Sf 
95  Am.  Dec.  350.  600,   22   Am.   Rep.   340:   Hawyer  v 

13.  Keith  v.   Clark,  97  U.  S.  4.54.  Seldenridge,  2  W.  Va.  274.  94   Am 
24  U.  S.  (L.  ed.)   1071.  Dec.  .5327 

14.  See  CoxsTiTUTiONAi,  Law,  vol.  Note:  94  Am.  Dec.  716. 

6,  p.  41.  16.  Brown  v.  WylJe,  2  W.  Va.  502, 

15.  Williams  v.  Bruffy,  96  U.  S.  176,  98  Am.  Dec.  781. 

24  U.  S.  (L.  ed.)  716;  Stevens  v.  Grif-  17.  Thorington  v.  Smith,  8  Wall  ] 
fith.  111  U.  S.  48,  4  S.  Ct.  283,  28  19  U.  8.  (L.  ed.)  361;  Sprott  v.  United 
U.  S.  (L.  ed.)  348;  Hale  v.  Huston,  States,  20  Wall.  459,  22  U.  S  (L  ed  ) 
44  Ala.  134,  4  Am.  Rep.  124;  Perkins  371;  Smith  v.  Stewart,  21  La  Ann 
V.  Corbin,  45  Ala.  103,  6  Am.  Rep.  67,  99  Am.  Dec.  709;  Hawver  v  Sei- 
(i98;  Simpson  v.  Loving,  3  Bush.  (Ky.)  denridge,  2  W.  Va.  274,  94  Am  Dei 
458,  96  Am.  Dec.  252;  Smith  v.  Stew-  532. 

art,  21  La.  Ann.  67,  99  Am.  Dec.  709;  18.  Sprott  v.  United  States,  20  Wall 
Oassell  V.  Baekraek,  42  Miss.  56,  97  459,  22  U.  S.  (L.  ed.)  371-  Perkiii^ 
Am.  Dee.  436,  2  Am.  Rep.  590,  Thorn-  V.  Corbin,  45  Ala.  103,  6  Am  R«d 
as  V.  Taylor,  42  Miss.  651,  2  Am.  Rep.  698.  ^' 
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ceded  nor  conquered  in  a  legal  sense."  While  the  rights  and  obli- 
gations of  a  belligerent  were  conceded  to  the  Confederate  govern- 
ment very  soon  after  the  war  began,*"  this  did  not  of  itself  invest 
that  government  with  the  character  of  a  government  de  facto  or  de 
jure.V 

57.  Validity  of  Acts  and  Contracts  Generally;  Rights  of  Nonresi- 
dents.— It  is  the  generally  accepted  view  that  the  Confederate  states 
government  was  a  de  facto  government  so  far  as  related  to  its  own 
citizens  and  adherents,  and  under  this  rule  the  acts  of  the  several 
slates  in  their  individual  capacities  and  of  their  different  depart- 
ments of  government,  executive,  judicial  and  legislative,  during  the 
war,  and  all  executed  contracts  between  their  citizens,  so  far  as  they 
did  not  impair  or  tend  to  impair  the  supremacy  of  the  national  au- 
thority, or  the  just  rights  of  citizens  under  the  constitution,  are  in 
general  to  be  treated  as  valid  and  binding.'  The  same  general  forhi 
of  government  and  the  same  general  law  for  the  administration  of 
justice  and  the , protection  of  private  rights  which  had  existed  in  tho 
■'tates  prior  to  the  rebellion  remained  during  its  continuance  and 
afterwards.*  On  the  other  hand  it  is  equally  well  settled  that  all 
acts,  judicial,  legislative  and  contractual,  which  are  hostile  in  their 
purpose  or  mode  of  enforcement  to  the  authority  of  the  national 
government,  or  which  impair  the  rights  of  citizens  under  the  con- 
stitution, are  invalid  and  void.*     The  relation  of  nonresidents  and 

19.  Thomas  v.  Taylor,  42  Miss.  651,  48,  4  Am.  Rep.  106;  Freeman  v.  Bass, 
•2  Am.  Rep.  625.  34  Ga.  355,  89  Am.  Dec.  255  and  note : 

20.  Watson  v.  Stone,  40  Ala.  451.  91  State  v.  McGinty,  41  Miss.  435,  93  Am. 
-Vm.  Dee.  4S4;  Perkins  v.  Corbin.  45  Dec.  264  j  Cassell  v.  Backrack,  42  Jliss. 
Ala.  108,  6  Am.  Rep.  608;  Smith  v.  56,  97  Am.  Dee.  436,  2  Am.  Rep.  590; 
Stewart,  21  La.  Ann.  67,  99  Am.  Dee.  Peniiywit  v.  Foote,  27  Ohio  St.  600, 
709.    And  see  War  22  Am.  Rep.  340;  Brown  v.  Wylie, 

1.  Williams  v.  Bruffy,  96  U.  S.  176,  2  W.  Va.  502,  98  Am.  Dec.  781.  And 
24  U.  S.  (L.  ed.)  716;  Stevens  v.  see  Constitutional  Law,  vol.  6,  p. 
(Jriffith,  111  U.  S.  48,  4  S.  Ct.  283,   41. 

28  U.  S.  (L.  ed.)  348.  3.  Ketohum  v.  Barkley,  99  U.  S.  188, 

2.  White  V.   Cannon,  6  Wall.  443,   25  U.  S.  (L.  ed.)  473. 

18  Q.  S.  (L.  ed.)  923;  Texas  v.  White,  4.  Texas  v.  White,  7  Wall.  700,  If) 

7  Wall.  700,  19  U.  S.   (L.  ed.)   227.  U.  S.  (L.  ed.)  227;  Horn  v.  Lockhart, 

Tliorington   v.   Smith,  8  WaU.   1,   19  17  Wall.  570,  21  U.  S.   (L.  ed.)  657; 

U.   S.    (L.  ed.)    361;   Horn  v.  Lock-  Taylor  v.  Thomas,  22  Wall.  479,  22 

liart,  17  WaU.  570,  21  U.  S.  (L.  ed.)  U.  S.   (L.  ed.)   7SS);  Keitli  v.  Clark, 

(;57;  Sprott  v.  United  States,  20  Wall.  97  U.  S.  454,  24  U.  S.  (L.  ed.)  1071; 

459,  22  U.  S.    (L.  ed.)   371;  United  Houston  v.  Deloach,  43  Ala.  364,  f)-\ 

States  v.  Home  Ins.  Co.,  22  Wall.  99,  Am.  Dec.  689;  R^iy  v.  Thompson,  4:; 

22  U.    S.    (L.   ed.)    816;  Johnson  v.  Ala.  434,  94  Am.  Dec.  696:  Hall   v. 

Atlantic,  etc..  Transit  Co.,  156  U.  S.  Hall,  43  Ala.  488,  94  Am.  Dec.  703; 

HIS,  15  S.  Ct.  520,  39  U.  S.  (L.  ed.)  Perkins   v.    Corbin,   45    Alii.    103,    li 

556;  Baldy  v.  Hunter.  171  U.  S.  388,  Am.  Rep.  698;  Mosely  v.  Tutbill,  45 

18  S.  Ct.  890,  43  U.  S.  (L.  ed.)  208;  Ala.  621,  6  Am.  Rep.  710;  Thompson 

Watson  V.  Stone,  40  Ala.  451,  91  Am.  v.  Mankin,  26  Ark.  586,  7  Am.  Rep. 

Dec.  484;  McElvain  v.  Mndd,  44  Ala.  628;   Freeman  V.  Bass,  34  Ga.  355, 
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the  status  of  their  rights  are  protected  by  the  rule  that  as  to  them, 
as  to  the  nation  at  large,  the  acts  of  a  seceding  stato  in  an  unsuccessful 
insurrection  are  wholly  invalid.  Hence  it  is  that  confiscation  pro- 
ceedings of  the  insurrectionary  government  of  the  Confederate  states 
do  not  protect  a  person  who  during  the  war  paid,  under  them,  to 
Confederate  agents,  moneys  owing  to  citizens  of  loyal  states.'  And 
any  securities  held  by  a  nonresident  previous  to  the  war,  upon  per- 
sons resident  in  a  seceding  state,  cannot  be  extinguished  durante  hello, 
either  through  the  agency  of  the  courts  of  the  seceding  state  or 
through  the  former  'agents  and  attorneys  of  such  nonresident.* 

89  Am.  Dec.  255;  Chancely  v.  Bailey,  6.  Williams  v.  Bruffy,  96  U.  S.  176, 

37  Ga.  532,  95  Am.  Dec.  350;  Norton  24  U.   S.    (L.   ed.)    716;    Stevens   v. 

V.  Dawson,  19  La.  Ann.  464,  92  Am.  Griffith,  111  U.  S.  48,  4  S.  Ct  283, 

Dec.  548;  State  v.  MeGinty,  41  Miss.  28  U.  S.  (L.  ed.)  348. 

435,  93  Am.  Dec.  264.    And  see  Con-  6.  Blaekwell  v.  Willard,  65  N.  C. 

STiTUTiONAL  Law,  vol.  6,  p.  41.  555,  6  Am.  Rep.  749, 


STATE'S  EVIDENCE 

See  CmuiKAi.  Law,  vol.  8,.  p.  125 
421 


Digitized  by 


Google 


STATUTE  OF   FRAUDS 

I.  Introductory 

II.  Compensation  of  Real  Estate  Agents 
III.  Representations  as  to  Credit  or  Charactbr 
rV.  Contract  in  Consideration  of  Marriage 
V.  Agreement  Not  to  Be  Performed  within  a  Year 
VI.  Promise  to  Answer  for  Debt,  etc.,  of  Another 
VII.  Estates  and  Interests  in  Land 
VIII.  Sale  of  Goods,  Wares  and  Merchandise 
IX.  Memorandum 

X.  Operation  of  Statute  Generally 
XI.  Who  May  Take  Advantage  of  Statutb 
XII.  Pleading  and  Practice 


I.  Introductory 

1.  Scope  of  Article 

2.  Authorship ;  Adoption  of.  English  Statute  in  Ameriea 

3.  Constitutionality  of  Statute 

4.  Miscellaneous  Provisions 

II.  Compensation  of  Real  Estate  Agents 

5.  In  General 

6.  General  Construction  of  Statute 

7.  Sufficiency  of  Compliance  with  Statute 

8.  Effect  of  Failure  to  Comply  with  Statute  Generally 
.  9.  Subsequent  Promise  to  Pay 

ni.  Representations  as  to  Credit  or  Character 

10.  In  General 

11.  Construction  of  Statute  Generally 

12.  Particular  Instances 

13.  Purpose  of  Representation;   Extension  of  Credit  to  Third  Person 

14.  Special  Relation  of  Parties  to  Transaction  or  to  Each  Other 

15.  Actual  Fraud 

16.  Representations  by  or  Concerning  Corporations 

422 


Digitized  by 


Google 


25  E.  C.  L.  STATUTE  OF  FRAUDS 

17.  Sufficiency  of  Written  Statement 

18.  What  Law  (Joveros;  Pleading  Defense 

IV.  CmitTaot  in  Consideration  of  Marriage 

19.  In  General  * 

20.  Contracts  within  Statute  Generally 

21.  Contract  Performed  before  Marriage 

22.  Subsequent  Promise  to  Perform  Agreement 

23.  Performance  after  Marriage  Generally 

24.  As  against  Creditors 

25.  Mamage  as  Part  Performance;  Fraud 

V.  Agreement  Not  to  Be  Performed  within  a  Year 

Gkkebal  PaiNciPiiiM 

26.  In  General 

27.  Computation  of  Period  of  Performance  Generally 

28.  Incurring  of  Liability  Dependent  on  Contingency 

29.  Possibility  of  Performance  within  a  Tear;  General  Bole 

30.  Application  of  Rule  Generally 

31.  Performance  Contingent  on  Death 

32.  Time  of  Performance  Not  Fixed;  Genoral  Role 

33.  Qualification  of  Rule  , 

34.  Option  to  Terminate  Contract;  Greneral  View 

35.  Minority  View  as  to  Eff^t  of  Option 

36.  Contingency  Excusing  Further  Performance 

37.  Contracts  to  Be  Partly  Performed  within  a  Year 

38.  Performance  on  Om  Side  within  Year;  View  Upholding  Contract 
:i9.  View  that  Contract  Performed  on  One  Side  Is  withii:  Statute 

40.  Part  Performance 

41.  Memorandum;  by  Whom  Signed;  Mutuality 

PaRTICULAB  CofJTBACTS 

42.  In  General 

43.  Contracts  to  Pay  Money 

44.  Bailments 

45.  Contracts  of  Sale 

46.  Contracts  for  Railway  Privileges 

47.  Agreements  to  Refrain  from  Engaging  in  Business  or  the  Like  Generally 

48.  Number  of  Years  Stated 

49.  Contracts  for  Support  and  Education 
.">().  .\greements  for  Testamentary  Provision 

.51.  Contracts  to  Share  Pro8t3  of  Enterprise;  Partnership 
52.  Contracts  Relating  to  Real  Estate  Generally 
.53.  Loaaes 

54.  Promises  of  Marriage 

Contracts  for  Personal  Shihvicbs 

55.  In  General 

CtG.  Contract  for  a  Year;  Time  of  Commencenent  of  Servioe 

57.  Service  to  Commence  Following  Day 

58.  Period  of  Service  Ind«tfinite 

59.  Period  Dependent  on  Contingency - 

423 


Digitized  by 


Google 


STATUTE  OP  FRAUDS  26  B.  C.  L. 

00.  Time  of  Payment:  Option  to  Terminate 

61.  Part  Performance 

VI.  Promise  to  Answer  for  Debt,  ete.,  of  Aaothcr 

OsmCRAI.  PrINCIPIiBS 

62.  In  General 

63.  General  Test  as  to  Nature  of  Undertaking 

64.  Kent's  Classification 

65.  Intent  of  Parties 

66.  Independent  Liability  of  Promisor 

67.  Nonliability  of  Third  Person 

68.  Debt  of  Person  under  Disability 

69.  Nonidentity  of  Obligations;  Joint  Liability 

Pkc).mine  at  TniE  uf  Creation  of  Dkbts  (s  LiAsiun 

70.  In  General 

71.  Sale  of  Goods  Generally 

72.  Intention  of  Parties 

73.  Question  of  Law  or  Fact 

74.  Beneficial  Interest  of  Promisor 

75.  Effect  of  Book  Charges  or  Presentation  of  Claim 

76.  Application  of  fiules 

Pbouise  t&  Pat  Existing  Debt  Genbrallt 

77.  In  General 

78.  Consideration  Beneficial  to  Promisor 

79.  Qualification  of  Rule  as  to  BenefioinI  Consideration 

80.  Forbearance  to  Sue  or  Dismissal  of  Suit  Generally 
8L  Application  of  Rule 

82.  Surrender  or  Nonenforeement  of  Lien  Generally 

83.  Necessity  for  Accrual  of  Benefit  to  Promisor 

84.  Promisor  Benefited  by  Surrender  or  Nonenfnrrement  of  Lies 

DiSCHAROB  OF   ORIGINAL  InDEBTBDMBSS 

85.  In  General 

86.  Proof  of  Discharge 

Promise  to  Pat  from  Propkbtt  of  Debtor 

87.  General  Rule 

88.  Qualification  of  Bale 

Prouisb  to  Debtor  to  Disohargk  Dbbt 

89.  In  General 

90.  Promise  to  Pay  Debt  of  Seller  or  Grantor 

PaRTICUIiAR  PrOjIISES  GSNERAIiLT 

91.  Del  Credere  Cominission 

92.  Promise  by  One  Spouse  to  Pay  Debt  of  the  Ottier 

93.  Promise  of  Stockholder  to  Pay  Debt  of  Corporatioa 

94.  Qualifications  of  Rule 

^4 


Digitized  by 


Google 


2J  R.  C.  L.  STATUTE  OF  PEAUD6 

95.  Promise  to  Pay  RetA  of  Premuea  Oi9eiq>ied  by  Another 

96.  Onanuity  of  Payment  of  Note,  etc.,  on  Transfer  Generally 

97.  QnalifieationB  and  Limitations  of  Rnle 

1)8.  Representation  as  to  Fitmnrinl  .Standing,  etc.,  of  Third  PeraoB 
90.  Miscellaneous  PromiBes 

Promisks  Relatinc!  to  Commeboial  Papis 

100.  In  General 

101.  Acceptance  of  Bill  of  Exchange  or  Cheek  Generally 

102.  Want  of  Funds  in  Hands' of  Acceptor 

103.'  Indorsement  of  Commercial  Paper  Generally 

104.  Indorsement  after  Delivery  as  Guaranty 

105.  Admission  of  Oral  Evidence  to  Fix- Nature  of  Obligation 

GiiAiifS  Rfi.ating  to  Improvement  op  RtAvn 

106.  In  General 

107.  Waiver  of  Mechanic's  Lien 

CONTBAHT    OF    iNDTJMNITt 

108.  In  General 

109.  Act  Done  for  Third  Person 

1I(^  Rule  in  England  as  to  Indemnity  of  Surety 

111.  Mew  in  America  that  Promise  Is  within  Statute 

112.  View  that  Promise  Is  Not  within  Statute 

113.  Effect  of  Beneficial  Interest  of  Promisor  Gotiernlly 

114.  Application  of  Rnle 

115.  Promise  of  Inderanil^y.  by  Cosurety 

VII.  Estates  and  Interests  In  Land 

General  Principles 

116.  In  General 

117.  Oral  Transfer  Prior  to  Statute;  Meiiean  Law 

118.  Escrow 

119.  Estoppel 

120.  Trusts  in  Land  Generally 

121.  Transfer  of  Equitable  Interests 

122.  Conveyances  and  Contracts  of  Sale  by  Agent 

What  Constitctbs  as  "Interest"  ob  "Estati"  nr  Land  Generallt 

123.  In  General 

124.  Crops,  Timber,  Mines  and  Minerals;  Ice 

125.  Restrictions  oh'tlse'of  Land 

126.  Possessory    Rights   in    Lands 

127.  Mechanic's  Lien 

128.  Improvements  on  Land;  Fizitnres;  General  Rnlo 

129.  Application  of  Rule 

130.  Disposition  of  Proceeds  of  Land  Generally 

131.  Application  of  Rule 

4S5 


Digitized  by 


Google 


STATUTE  OF  FRAUDS  26  E.  C.  L. 

CONTBACTS  OF  SaLB  GbNEKALLT 

132.  In  General 

133.  Operation  of  Statute  Generally 

134.  Revival  of  Expired  Contract;  Modification 

135.  Agreement  to  Reconvey  Generally 

136.  Qualification  of  Rule 

137.  Agency  to  Purchase  Land  Generally 

138.  Qualification  of  Rule 

139.  Agreement  for  Interest  in  Land  in  Suit;  Limiting  Effeet  of  Judgment 

in  Ejectment 

140.  Location  or  Acquisition  of  Public  Lands;  Assignment  of  Land  Certificate 

141.  Seal 

PaBTIODIMR  TbANSAOTIONS  QBNBRAIiLT 

142.  Gift 

143.  Dedication 

144.  Eminent  Domain;  Consent  of  Property  Owner 

145.  Settlement  of  Adverse  Claims  to  Land;  Arbitration 

146.  Agreements  as  to  Division  Fences, 

147.  Transfers  between  Cotenants;   Severance  of  Joint  Tenancy;  Partition 

Undbbtakinos  akd  Rbsbrvations  on  Gohvxtancs  or  Lun> 

148.  In  General 

149.  Refunding  or  Increase  of  Price 

150.  Removal  of  Incumbrances 

151.  Reservations 

EAfiBIUPNTS  AND  LlCBHati 

152.  Easements  Generally 
•  153.  Particular  Easements 

154.  Profits  a  Prendre 

155.  Licenses 

Imabwb 

156.  In  General 

157.  Seal 

158.  Assignment  of  Leasehold  Estate 

15!).  Exercise  of  Privilege  of  Renewal  or  Extension 
l(iO.  Modification  of  Lease 
101.  Lease  by  Agent 

162.  Agreement  to  Lease 

163.  Lease  to  Commence  in  Futuro 

164.  Part  Performance  Generally 

165.  Possession  and  Payment  of  Rent  Generally 

166.  Majority  View  as  to  Possession  and  Payment  of  Bent 

167.  Mdting  of  Improvements 

MOBTGAOKS 

168.  In  General 

169.  Deposit  of  Title  Deeda 

170.  Effect  of  Performance  by  Mortgagee 

426  . 


Digitized  by 


Google 


25  K.  C.  L.  STATUTE  OF  L^KAUDS 

171.  ModiHcatioa  or  Extension  of  Existenee  ot  Mortga^^ 

172.  Release  of  Mortgage 

173.  Release  of  Equity  of  Redemption 

174.  Assignment  of  Mortgage 

EXUUANOB 

175.  In  General 

176.  Effect  of  Part  Performance  Generally 

177.  Making  Improvements;  Conveyanc*  by  One  Party 

RbLSASB  OB  SUBBENI>ER  Or   ESTATE  OR  InTBRBST 

178.  In  General 

179.  Leasehold 

180.  Dower 

SUBl.aNUEB  OB   TbANSPBR   OP  InTKUBST  VNDBB   CONTRACT  OP    SaU, 

181.  Snrrender  by  Vendee 

182.  Transfer  of  Interest 

Skitlbm ENT  or  Boundaries 

183.  General  Rule 

184.  Reasons  for  Rule 

185.  Parties  to  Agreement 

186.  Marking  Line;  Posse.-sioii 

187.  Qualification  of  General  Rule 

188.  Proof  of  Agreement 

Agbebuent  to  Dbvisb  Lahd 

189.  In  General 

190.  Agreement  Involving  Real  aii<i  Pt'is4ii  al  Property 

191.  Part  Performance  Generally 

192.  Rendition  of  oervices  and  Furui<j>iiii^  of  Support;  General  Rol* 

193.  Qualification  of  Rule 

194.  Length  of  Period  of  Service 

195.  Possession  and  Improvements 

196.  Exeention  of  Will  as  Memorandum  »f  A^ret  ment 

PARiNKI!~.IIlP  AgrEEUENTS 

197.  Land  as  Partnership  Assets  Generally 

198.  Land  Purchased  by  Partnership 

199.  Formation  of  Partnership  to  Deal  in  Land;  Minority  Vieir 

200.  General  Rule  as  to  Formation  of  Partnership 

201.  Reasons  for  General  Role 

202.  Application  of  General  Rule 

Exboution  and  Judicial  Salib 

203.  Execution  Sales  Generally 

204.  Memorandum  by  Officer 

205.  Judicial  Sales  Generally 

206.  Mortgage  Foreclosure  Sale 

427 


Digitized  by 


Google 


STATUTE  OF  FRAUDS  26  K.  C.  L. 

207.  Executor's  or  Administrators  Sale 

208.  Right  to  Redeem  from  Ezecntioii,  Tax  or  Foreclosure  Sale 

AtrcnoN  Sales 

209.  In  General 

210.  Authority  of  Au.  .iimeer  to  Mak?  Memorandum  Qeiierally 

211.  Time  of  Making  Memorandum 

212.  Necessity  for  Written  Authority 

213.  Qualification  of  Role  as  to  Authority  of  Auctioneer 

214.  Auctioneer's  Clerk 

Vm.  Sale  of  Gocln,  Wares  and  Merchandise 

Gexkral  Principlks 

215.  In  General 

216.  Part  Perf  nmanee 

NATnBK  ov  Contract 

217.  Executory  Contracts  of  Sale 

218.  Contracts  of  Barter;  Services  ss  Consideratioa 

219.  Chattel  Mortgages 

220.  Contract  to  Bequeath  Personalty 

221.  Provision  for  Return  or  Resale  to  Seller 

222.  Contract  for  Work  and  Labor 

223.  Agency  to  Purchase  or  Sell 

224.  Auction  Sales  Generally 

225.  Authority  of  Auctioneer  to  Make  Memorandum 

SuBJKCT  Matter  or  Sau 

226.  In  General 

227.  Amount  or  Value 

228.  Goods  Not  in  Esse  or  Owned  by  Seller 
-'29.  Trees,  Timber,  Minerals,  Crops,  etc. 
'.'30.  Corporate  Stock  Generally 

231.  Subscription  or  Purchase  from  Corporation 

Payment  or  Qivikg  o?  Earned 

232.  In  General 

233.  Medium  of  Payment  Generally 

234.  Giving  Check  or  Note  of  Buyer 

235.  Giving  Credit  on  or  Discharge  of  Existing  Debt 

236.  Time  of  Payment 

Bscbipt  and  Acoeptakcb 

237.  In  General 

238.  Mutual  Action  Necessary 

239.  Change  of  Possession  Generally 

240.  Goods  in  Possession  of  Third  Person 

241.  Goods  in  Possession  of  Buyer 

242.  Purpose  of  Delivery  and  Receipt  Generally 

243.  Receipt  for  Purpose  of  Inspection 

244.  Right  of  Buyer  to  Object  to  Quality,  etc,  as  Affecting  Acceptance 

428 


Digitized  by 


Google 


25  R.  C.  L.  STATUTE  OF  FRAUDS 

245.  Words  as  Indieatiiig  Receipt  and  Aeceptance 

246.  Acts  of  Buyer  as  Indicative  of  Acceptance  Generally 

247.  Resale  or  OSez  to  Resell  or  the  Like  as  Accepuince 

248.  Constructive  or  Symbolical  Receipt  and  Acceptance  Qeuerally 

249.  Application  of  Role 

250.  \Vho  May  Aocept  and  Receive  Oenerally 

251.  Receipt  and  Acceptance  by  Agent  Generally 

252.  Delivery  to  Carrier;  Carrier  Not  Designated  by  Bnyer 

253.  Carrier  Designated  by  Buyer  OeneraDy 

254.  QoaUfication  of  Rule 

256.  Circumstances  Additional  to  Delivery  to  Carrier 

256.  Receipt  and  Acceptance  of  Part  of  G^ods  Genei-ally 

257.  Application  of  Rule;  Entire  Contracts 
268.  Sepairate  Contracts 

259.  Sample  as  Part  U  Goods  Sold 

260.  Sale  of  Part  of  Mass 

26L  Time  of  Receipt  and  Acceptance 

262.  Burden  of  Proof;  Questions  of  Law  or  Faet 

IX.  Meniorandtim 

General  Mattebs 

263.  Snmniary  of  Provisions 

264.  What  Constitutes  Writinj,;  Pencil 
2U,').  Loss  of  Memorandum 

266.  Signature  by  Party  Not  Named  in  Agreement 

267.  Written  Offer  as  SulLjient  Memorandum 

TiiCE  OF  Making  MKHOSANmnt 

268.  General  Rule 

269.  (Qualification  of  Rule 

270.  Memorandum  by  Agent  or  Auctioneer 
27L  Memorandum  Made  after  Breach 

272.  Necessity  for  and  Sufficiency  of  Recognition  of  Contract 

Port'  and  Contents  or  Memorandum  Generallt 

273.  In  General 
■J74.  Telegrams 

2V5.  Will  ;.s  Memorandum  of  Agittement  for  Bequest 

276.  Statement  of  Contract  Generally 

277.  Terms  of  l-ayraent 

278.  Time  and  Place  of  Performance 

279.  Description  of  Goods'  Sold 

280.  IdentiUcation  of  Debt  Guarauieed 

281.  Contracts  of  Employment 

Descbiption  ov  Land  and  Intisbst  Thebkin 

282.  In  General 

283.  Degree  of  Certainty  Required 

284.  Selection  of  Land  Left  to  I  artv 

286.  SufBciency  of  Particular  Descriptions  Upheld 

286.  Instances  of  Descriptions  Held  InsufBcient 

287.  Aiding  Uncertain  Description 

429 


Digitized  by 


Google 


STATUTE  OF  FHAU1>S  '^-^  U.  C.  i.. 

Dbsignatiok  or  PiBina 
288.  In  Qeneral 
.!89.  Letters  of  Credit 

290.  Sufficiency  of  Designation  of  Party 

291.  Undisclosed  Principal;  General  Rule 

292.  Qualification  of  Rule 

Stateuent  of  Considbbatioh 

293.  In  General 

294.  Express  Statutory  Provisions 

295.  Contracts  for  Sale  of  Land  or  Goods 

296.  Promise  to  Answer  for  Debt  of  Another 

297.  Suffieiencj-  of  Statement  Generallj- 

298.  True  Consideration  Not  Stated;  Instniment  Importing  a   Consideration 

299.  Indorsement  of  Guaranty  on  Main  Undertaking 

•iOO.  Consideration  Rendered- Certp in  by  Extrinsic  Evidence 
;!01.  "For  Value  Received" 

SioNiNn  Contract  ob  Mexoranuuu    - 
'.\02.  In  Qene-nl 

.iOS.  Place  of  Signature  Generallj' 
.■!04.  Intention  to  Authenticate  Instrument 
:>05.  Necessity  for  Signing  by  Party  to  Be  Charged 
.'!06.  Necessity  for  Signing  by  Both  Parties  Generally 
.!07.  Provision  Requiring  Signature  by  "Parties"  to  Be  Charged 
308.  Mutuality  of  Obligation  and  Consideration;  General  View 
:!09.  View  Denying  Validity  of  Contract  for  Want  of  Mutuality 
;>10.  View  that  Party  to  Be  Charged  in  Land  Contract  is  Vendor 
.'{11.  Necessity  for  Written  Acceptance  of  Written  Offer 

Delivkkv  <ir  MEiioBAKin  M 

:)12.  In  General 

:il3.  Reasons  for  Divergent  Views 
.514.  Undelivered  Deed 

.!15.  Connecting  Undelivered  Deed  with  Oral  Contract  and  Statement  of  Terms 
;!16.  Written    Communications    between    Party    to    Be    Charged    and    Third 
Persons 

f 

Separate  M  ritinqs  as  Memorandtjii 

:;17.  In  General 

318.  Oral  Eviilcnce  to  Connwt  Writings 

:!19.  Communications  be'  ween  I'rincipal  and  Agent 

:!20.  Undelivered  Deed  or  Lease 

321.  Auction  Sal«e 

CONTBAOrS  BT  AOIHTS 

322.  In  General 

.123.  Agoit  Acting  for  Both  Parties 
:'.24.  Neceesity  for  Writuii  Authorization 

325.  Method  of  Executing  Agency 

326.  Authority  to  Agent  as  Memorandum  of  Subsequent  Sale 

327.  Ratification  ofCoBtraot  by  Agent 

430 


Digitized  by 


Google 


25  B.  C.  L.  STATUTE  OF  FRAUDS 

X  Operation  of  Statnto  Generally 

Oen'jsral  Matt^bs 

328.  In  General  .        .   :: .- 

329.  View  as  to  Beneficial  Nature  of  Statute 

330.  Weight  to  Be  Given  Decisions' in.  Other  Jurisdictions 

331.  C!ontinnance  of  Necessity  for  Consideratibn 

332.  Indirect  Enforcement  of  Contract 

333.  Statue  of  Oral  Contract  Generally 

334.  Contract  within  Statute  as  Consideration;  Cumprumise;  Account  Stated 

335.  Note  or  Other  Obligation  for  Price  of  Land  or  Goods 

What  Law  G(wi-pxs  . 

336.  In  General 

337.  View  that  Statute  oj  Poruni  Governs;  Genei-al  Rule 
;!38.  Qualification  of  Rule  •  i  ' 

339.  L«nd  Contracts 

340.  Federal  Courts  <  .:  o)  . :;  v  .    , 

341.  Pleading  and  Proof  of  Foreign  Statute 

■,--■,  I '  .. . . 't 

Attitudb  of  Equity  towabd  Statuti  ObniouiiLT 

342.  In  General  ■wi-'l  ■  : 

343.  Prevention  of  Fiand 

Availability  or  Coktraot  ah  a  DEnttem 

344.  In  General 

345.  LimHaHon  of  Rule 

C0NTRAOT.S  Partly  within  Statitb 

346.  Divisible  Contracts 
.■>47,  Entire  Contracts 

.'?48.  Performance  of  Part  within  Statute 

Voluntary  Exkidtion  of  Cohtrao* 

349.  In  Geniral 

■iSO.  Application  of  Rule  Generally 

351.  Conveyance  in  Pursuance  of  Oral  Contract 

Modification  and  Dischabge  op  Contb409 

:i.52.  Modification  Gener;  !ly 

353.  Application  of  Rule 

354.  Modification  Relating  to  Performance;  Modification  Upheld 
:'.55.  Doctrine  of  Substituted  Perionnance  Denied 

'.'56.  .Acceptance  of  Subsl'iutod  Performances  Waiver;  Part  Terformance 

357.  Abrogation  or  Discharfre  (if  Contract 

Reformation  of  Instriments 

358.  In  General 

359.  Application  of  Rule  as  to  InsuflScient  Memorandum 

360.  Memorandum  Sufficient  as  to  Contract  Therein  E.xpressed  Generally 

361.  Enlarging  Eflfect  of  Deed  or  Contract  of  Sale 

431 


Digitized  by 


Google 


STATUTE  or  FRAUDS  25  B.  C.  L. 

362.  Reasons  for  Divergent  BidM 

363.  Miscellaoeoas  MatLen 

LlABIUTT  IDB  BiamTFB  BKCsmD  OenbrauiT 

364.  In  General 

366.  Effect  of  Willin^ess  to  Perform  Contract  Generally 

366.  Use  and  Occupation  of  Land     ' 

Recovery  fok  Sebvici^  ItHNDERO) 

367.  In  General 

368.  Effect  of  Willingness  of  Employer  to  Perfoi-m 

369.  Contract  Fully  Performed  by  Employee 

370.  Contract  as  Fixing  Amount  of  Reuovery 

371.  Compensation  by  Way  of  Conveyance  or  Transfer  of  Property 

'  Reoovebt  op  Payments 

372.  General  Rul« 

373.  Minority  View  as  to  Effect  of  Willingness  of  Vendor  to  Perform 

Reoovebt  fob  Iupbowkskts 

374.  In  Gene^l 

375.  Refusal  of  Vendor  to  PoKfomi 

Remedy  ]<ob  Reoovebt  of  BsNBms 

376.  In  General 

.377.  Form  of  Remedy 

378.  Limitation  of  Actions  and  Statute  of  Nondaim 

379.  Lien  on  Land  for  Reimbursement 

XI.  Who  Hay  Take  Advantage  of  Statute 

380.  Strangers  Generally 

381.  Tortfeasors  Generally 

382.  Third  Person  Interfering  with  1\  i'ormsnce  of  Coutraet 

383.  Privies  of  Party  to  Be  Charged  Generally 

384.  Heirs  and  Personal  Kepresentatives;  Escheat 

385.  Creditors  of  Party  to  Contract;  General  Rale 

386.  Lien  Creditors 

387.  Settlement  by  Husband  on  Wife 

388.  ('ondemnation  Proceedings;  Federal  Capturad  and  Abandoned  Property 
.  Act  of  1863 

389.  Insurance  Company 

XII.  Pleading  and  Practice 

890.  Declaring  on  or  Pleading  Contract  Gkneralfy 

391.  Application  and  Limitaflon  of  Rule 

392.  Pleading  Defense  of  Statute  Specially 

393.  Form  and  SuflHciency  of  Special  Pleading 

394.  Necessity  for  Asserting  Defense  Generally 

395.  Reasons  for  and  Application  of  Rule  Generally 

396.  General  Issue 

397.  General  Denial;  Code  Practice 
388.  Denial  of  Contract 

432 


Digitized  by 


Google 


26  B.  C.  L.  STATUTE  OF  FEAUD8  S8  1,  2 

399.  When  Defense  May  Be  Raised  by  Demurrer 

400.  Contract  Introduced  by  Answer 
40L  Where  Stranger  Is  Party 


I.  Introductory 

1.  Scope  of  Article. — The  statute  of  13  Elizabeth  relating  to  fraud- 
ulent sales  and  conveyances  is  frequently  referred  to  as  the  "statute 
of  frauds,"  but  this  is  inaccurate.  The  English  statute  of  frauds, 
properly  speaking,  is  Stat.  29  Car.  II,  c.  8  (1677),  with  its  amend- 
ments, relating  to  the  evidence  necessary  to  establish  certain  contracts 
and  causes  of  action.^  Not  all  of  the  provisions  of  the  early  English 
statute  and  subsequent  enactments  are  discussed  in  this  article.  For 
instance  the  provision  relating  to  a  promise  by  an  executor  or  admin- 
istrator to  answer  out  of  his  own  estate  for  a  debt  of  the  decedent  is 
treated  in  another  place.*  This  is  also  true  of  the  provisions  relating 
to  the  creation  and  assignment  of  trusts  in  land  and  the  general  ques- 
tion of  the  implication  or  surrender  of  such  trusts  by  operation  or 
construction  of  law,'  and  of  the  provisions  regulating  the  requisites 
of  a  will.^  The  equitable  doctrine  of  part  performance  as  tailing  a 
transaction  out  of  the  operation  of  the  statute  of  frauds  usually  arises 
in  suits  for  specific  performance  and  is  therefore  treated  in  connec- 
tion with  that  subject.' 

2.  Authorship;  Adoption  of  English  Statute  In  America. — The  ques- 
tion as  to  who  was  the  author  of  the  statute  of  29  Car.  II  is  in  doubt. 
It  has  been  said  that  Lord  Nottingham,  who  is  styled  "the  father  of 
English  equity,"  claims  to  have  introduced  the  bill  in  the  Lords' 
House,  while  its  original  conception  has  long  been  properly  imputed 
to  Lord  Hale  and  Sir  Leoline  Jenkins."  This  statute  is  not  considered 
as  extending  to  this  country  and  is  of  force  here  only  by  virtue  of  its 
adoption  by  the  legislatures  of  the  several  states,  directly  or  indirect- 
ly.' The  adoption  of  the  statute  has  usually  been  by  an  express  re- 
enactment  of  some  or  all  of  its  provisions,  frequently  with  material 
modifications.  In  some  instances,  however,  the  result  has  been  accom- 
plished by  general  legislation  adopting  the  general  statutes  of  Lng- 

1.  Dearing  t.  McKinnon  Dash,  ete.,       6.  Seddon    v.    Rosenbaum,   85    Va. 
Co.,  165  N.  Y.  78,  58  N.  E.  773,  80  A.  928,  9  S.  E.  326,  3  L.R.A.  337. 

S.  R.  708.  As  to  the  subject  of  the  7.  MeKennon  v.  Winn,  1  Okla.  327, 
statnte  of  13  Elizabeth,  see  Fraud-  33  t>ac.  582,  22  L.R.A.  501  j  Ewing  t. 
ULENT  Convey AKCES,  vol.  12,  p.  551  et  Tees,  1  Bin.  (Pa.)  450,  2  Am.  Dec. 
seq;  Sales,  vol.  24,  p.  49  et  seq.  445;   Pngh   v.   Good,   3   Watts  &   S. 

2.  See  Executors  and  Aohinistba-   (Pa.)  56,  37  Am.  Dec.  534;  Cleveland 
TORS,  vol.  11,  pp.  196-197.  V.  Williams,  29  Tex.  204,  94  Am.  Dec. 

3.  See  Trusts.  274.    As  to  English  statutes  as  a  part 

4.  See  Wills.  of    the   common    law    in    the    United 

5.  See  Specific  Performance,  ante.   States,  see  Common  Law,  vol.  5,  pp. 
p.  258  et  seq.  817-818. 
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land  antedating  a  certain  period,  and  found  applicable  to  the  con- 
ditions of  the  country.*  Thus  it  has  been  said  that  in  Maryland  the 
statute  of  29  Car.  II,  c,  3,  is  in  force,  not  because  there  is  any  enact- 
ment transcribing  it,  but  because  of  the  provisions  of  article  5  of  the 
declaration  of  rights,  which  declares  that  the  inhabitants  of  Mary- 
land are  entitled  to  the  benefit  of  such  of  the  English  statutes,  in 
force  in  the  state  on  the  4th  of  July,  1776,  as  have  been  found  appli- 
cable to  their  local  and  other  circumstances.* 

3.  Constitutionality  of  Statute. — As  the  statute  does  not  deprive 
the  parties  of  the  right  to  contract  with  respect  to  the  matters  therein 
involved,  but  merely  regulates  the  formalities  of  the  contract  nec- 
essary to  render  it  enforceable,  and  is  intended  to  prevent  frauds  and 
perjuries,  its  constitutionality  has  never  been  seriously  contested, 
though  the  courbi  have  in  some  instances  taken  occasion  to  point  to 
.such  statutes  as  illustrative  of  a  class  of  constitutional  statutes  reg- 
ulating the  right  to  contract.**  So  the  constitutionality  of  a  statute, 
requiring  a  contract  for  the  employment  of  an  agent  to  sell  land  to 
l)e  in  writing  to  entitle  him  to  recover  compensation  for  services  ren- 
dered in  negotiating  such  a  sale,  is  upheld."  Legislation  of  this 
class  is  not  in  conflict  with  a  constitutional  provision  that  no  person's 
property  or  particular  services  shall  be  taken  without  just  compensar 
lion,  nor  a  provision  prohibiting  the  grant  to  any  citizen  or  class  of 
citizens  special  privileges  or  immunities,  in  that  it  unjustifiably  sin- 
gles out  a  particular  class  of  agents  only,  that  is,  those  selling  land.** 
But  a  stiitute,  making  it  a  misdemeanor  for  one  to  offer  for  sale  the 
land  of  another  without  written  authority  so  to  do,  has  been  held 
uuconstitutional.**  On  the  theory  that  the  statute  of  frauds  merely 
lenders  a  contract  not  complying  therewith  unenforceable,  it  has  been 
held  that  another  statute  rendering  enforceable  or  giving  validity 
to  contracts  theretofore  made,  which  were  within  a  provision  of  the 
general  statute,  is  constitutional,  being  in  the  nature  of  curative 
legislation  affecting  the  remedy  only.'*    It  has  been  held,  howe\er, 

8.  Notes:  22  L.R.A.  508;  Ann.  Cas.   82  Neb.  398,  117  N.  W.  950,  26  L.R.A. 
1913E  1225.  (N.S.)  533. 

9.  Lewis  V.  Tapnian,  90  Md.  294,  47       Notes:    12    L.R.A. (N.S.)    7U9:    33 
L.R.A.  385.  L.R.A.(N.S.)    973;   Ann.   Cas.   1913C 

10.  Republic  Iron,  etc.,  Co.  v.  State,  727. 

160  Ind.  379,  66  N.  E.  1005,  62  L.R.A.  12.  Selvape  v.  Tallx.tt.  17.?  Ind.  648. 

136;  Adinolfl  v.  Hazlett,  242  Pa.  St.  95  N.  E.  114,  Ann.  Cas.  l!)13f  724.  33 

25,  88  Atl.  869,  48  L.R.A.(N.S.)  855.  L.R.A.(N.S.i  973. 

As  to  the  constitutionality  of  statutes  13.  Prank   I,.   Fisher  ('<>.  v.  Woods, 

impairing  the  right  to  contract  gener-  187  N.  Y.  90.  79  N.  K.  83(i,  12  L.R.A. 

ally,  see  ConstitutionaIi  Law,  vol.  6,  (N.S.)  707. 

p.  269  et  seq.  Notes:  13  Ann.  Cas.  977;  .\nn.  Cas. 

11.  Selvage  v.  Talbott,  175  Ind.  648.  1913C  727. 

95  N.  E.  114,  Ann.  Cas.  1913C  724,  33  14.  Hurlev  v.  Huriev,  110  Va.  31,  65 
L.R.A.(N.S.)  973;  Mohr  v.  Riekganer,   S.  E.  472,  IS  Ann.  Cas.  9C8.    See  also 
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Mhere  a  memorandum  of  a  contract  for  tho  «ale  of  land  was  insuffi- 
cient for  failure  to  desoilbe  the  land  sold  that  the  legislature  could 
not  by  a  retroactive  act  give  validity  and  effect  thereto  by  authoriz- 
ing oral  testimony  to  be  admitted  to  identify  the  land  sold,  as* 
such  legislation  would,  by  rendering  his  contract  enforceable,  deprive 
the  landowner  of  vested  rights." 

4.  Miscellaneous  Provisions. — ^The  Negotiable  Instruments  Law.  as 
enacted  in  some  jurisdictions,  provides  that  the  signature  of  any  par- 
ty to  a  negotiable  instniment  may  be  made  by  an  agent  duly  author- 
ized in  writing.  This  is  held  to  require  the  authority  of  such  an 
agent  to  be  in  writing.*'  There  is  a  special  provision  in  the  statute 
of  one  of  the  states  to  the  effect  that  a  writing  is  required  in  the  case 
of  "an  tigreement  which  by  its  terms  is  not  to  be  perfonxied  during 
tho  lifetime  of  the  promisor,  or  an  agreement  to  devise  or  bequeath 
any  property,  or  to  make  any  provision  for  any  person  by  will."  •' 
As  to  "an  agreement  not  to  be  performed  during  the  lifetime  of  the 
promisor,"  this  provision  is  an  addition  to  the  usual  terms  of  the  stat- 
utes, in  that  the  infra  annum  clause  does  not  include  such  an  agree- 
ment, nor  does  any  other  clause  require  it  to  be  in  writing:  **  and  a."^ 
to  agreements  to  make  wills,  the  special  provision  quoted  operates  as  an 
extension  of  the  requirement  of  a  writing  only  to  bequests  of  personalty 
not  exceeding  a  certain  amount  or  value,  because  an  agreement  t(» 
bequeath  personalty  is  held  to  fall  within  the  clause  of  the  statute  of 
frauds  relating  to  sale.*  of  goods,  if  the  value  of  the  property  bequeatlied 
is  of  the  specified  amount.'*  and  the  clause  rcli'.ting  to  contracts  for  the 
sale  of  an  interest  in  land  is  held  to  include  an  agi'eement  to  devise 
land.**  As  to  what  is  to  be  considered  a  contract  "not  to.  be  performed 
during  the  lifetime  of  the  promisor,"  it  has  been  held  that  an  agree- 
ment to  pay  a  certain  sum  if  the  promisee  would  give  and  furnish  the 
promisor  a  home  during  his,  the  promisor's,  natural  Ufe  was  one  not  to 
be  performed  within  the  lifetime  of  the  promisor.  In  such  a  case  com- 
plete performance  of  the  service  cannot  take  place  until  the  moment  of 
the  promisor's  death  and  no  obligation  for  immediate  paj^ment  arises, 
therefore,  until  the  moment  after,  that  is,  after  the  death  of  the 
promisor.  His  part  of  the  agreement  is  not  by  its  terms  to  be  per- 
formed in  his  lifetime,  but  is  by  its  terms  to  be  performed  immedi- 
ately after  his  death ;  consequently  it  comes  within  the  condemnation 

Lowe  V.  Harris,  112  N.  C.  472, 17  S.  E.  Commercial  Bank  ▼.  Arden,  177  Ky. 

539,  22  L.R.A.  379.     See  Con.stitd-  620,  197  S.  W.  951,  L.B.A.1918B  320. 

TiONAL  Law,  vol.  6,  p.  361  et  seq.,  as  to  See  generally,  BiUiS  and  Notks,  vol.  3, 

the  constitutionality  of  curative  legis-  pp.  921-922. 

latioB  generally.  17.  Hagan  v.  MtNary,  170  Cal.  141, 

16.  Lowe  V.  Harris,  112  N.  C.  472,  148  Pac.  937,  L.R.A.1915E  562. 

17  S.  E.  539,  22  L.R.A.  379.  18.  See  infra,  par.  31. 

16.  Pinlev  v.  Smith,  165  Ky.  445,  19.  See  infra,  par.  220. 

177    S.    W".    262,    L.R.A.1915F    777;  20.  See  infra,  par.  189. 
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of  the  statute.*  A  contract  with  a  municipal  or  other  corporation  is 
not  necessarily  required  to  be  in  writing,'  as  the  early  common  law 
rule  that  a  corporation  can  only  act  under  its  corporate  seal  has  been 
relaxed  in  modem  times  as  regards  ordinary  ev6ry  day  transactions.* 
In  some  instances  statutes  have  been  enacted  requiring  certain  con- 
tracts with  municipal  corporations  to  be  in  writing.*  A  similar 
provision  is  included  in  the  federal  statutes  as  regards  certain  contract*; 
to  which  the  United  States  is  a  party.'  For  the  reason,  how- 
ever, that  this  provision  was  enacted  for  the  benefit  of  the  govern- 
ment, it  is  held  that  it  does  not  prevent  the  government  from  main- 
taining an  action  on  an  oral  contract,  such  contract  being  voidable 
only  at  the  option  of  the  government.*  At  common  law  contracts  of 
insurance  are  not  required  to  be  in  writing.'  This  is  true  as  to  a 
contract  of  reinsurance,  such  a  contract  not  being  deemed  one  to 
answer  for  the  debt  of  another.*  In  some  instances  statutes  have 
been  enacted  expressly  requiring  contracts  of  insurance  to  be  in  writ- 
ing.* 

II.  Compensation  of  Real  Estate  Agents 

5.  In  GeneraL — The  provision  of  the  statute  relating  to  contracts 
for  the  sale  of  an  interest  in  land  does  not  allect  a  contract  for  the 
compensation  of  an  agent  for  the  sale  or  purchase  of  land  on  behalf 
of  his  principal.  In  such  cases  the  agent  may  at  common  law  recover 
compensation  for  services  rendered  and  expenditures  made  though 

1.  Hagan  v..MeNary,  170  Cal.  141,  130;  United  States  v.  Andrews,  207 
148  Pae.  937,  L.K.A.1915E  502.  U.  S.  229,  28  S.  Ct.  100,  52  U.  S.  (L. 

2.  King  V.  Phoenix  Ins.  Co.,  195  ed.)  185;  Maryland  Steel  Co.  v. 
Mo.  290,  92  S.  W.  892,  113  A.  S.  R.  United  States,  235  U.  S.  451,  35  S. 
678,  6   Ann.   Cas.   618;   Charlotte  v.  Ct.  190,  59  U.  S.  (L.  ed.)  312. 

Ale  ander,  173  N.  C.  515,  92  S.  E.  384,  6.  United  States  v.  New  York,  etc., 
L.R.A.1917F   493.  Steamship  Co.,  239  U.  S.  88,  36  S.  Ct. 

3.  See    Corporations,    vol.    7,    pp.  41,  60  U.  S.  (L.  ed.)  161. 

138-139.  7.  See  Insurance,  vol.  14,  p.  880. 

4.  Central  Bitulithic  Paving  Co.  v.  As  to  whether  a  contract  of  insurance 
Highland  Park,  164  Mich.  223,  129  N.  extending  beyond  the  period  of  a  year 
W.  46,  Ann.  Cas.  1912B  719  and  note,  is  within  the  infra  annum  clause,  see 
33  L.R.A.(N.S.)  250.    See  Municipal  infra,  par.  28. 

Corporations,  vol.  19,  p.  1059  et  seq.      8.  Commercial    Mut.    Ins.    Co.    v. 

5.  Salomon  v.  United  States,  19  Union  Mut.  Ins.  Co.,  19  How.  318, 15 
Wall.  17,  22  U.  S.  (L.  ed.)  46;  Clark  U.  S.  (L.  ed.)  636;  Delaware  Ins.  Co. 
V.  United  States,  95  U.  S.  539.  24  U.  S.  v.  Pennsylvania  F.  Ins.  Co.,  126  Ga. 
(L.  ed.)  518;  South  Boston  Iron  Co.  v.  380,  55  S.  E.  330,  7  Ann.  Cas.  1134. 
United  States,  118  U.  S.  37,  6  S.  Ct.  See  infra,  par.  62  et  seq.,  as  to  con- 
928,  30  U.  S.  (L.  ed.)  69;  Monroe  v.  tracts  to  answer  for  the  debt  of  an- 
United  States,  184  U.  S.  524,  22  S.  Ct.  other  generally. 

444,  46  U.  S.  (L.  ed.)  670;  St.  Louis  9.  Delaware  Ins.  Co.  t.  Pennsyl- 
Hav.  etc.,  Co.  v.  United  States,  191  U.  vania  F.  Ins.  Co.,  126  Ga.  380,  55  S. 
S.  159,  24  S.  Ct.  47,  48  U.  S.  (L.  ed.)    E.  330,  7  Ann.  Cas.  1134. 
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hia  appointnieut  is  not  in  writing.'"  So  the  provision  in  the  statutes 
of  some  jurisdictions,  requiring  the  authority  of  an  agent  to  sell 
land  or  an  interest  therein  to  be  in  writing  to  render  the  contract  of 
sale  enforceable  against  the  principal,  does  not  affect  the  right  of  an 
agent  to  recover  compensation  for  negotiating  a  sale.''  Recently, 
however,  in  a  number  of  jurisdictions,  statutes  have  been  enacted 
■  requiring  all  contracts  to  pay  a  compensation  to  an  agent  for  nego- 
tiating a  sale  of  land  for  his  principal  to  be  in  writing  to  enable  the 
agent  to  recover  compensation.'*  Statutes  having  the  same  effect,  in 
so  f ar  aa  the  right  of  the  agent  to  recover  compensation  is  concerned, 
have  been  enacted  in  a  few  jurisdictions  which  render  it  a  miadc- 
nieanor  for  an  agent  to  offer  real  estate  for  sale  without  the  written 
authority  of  his  principal." 

6.  General  Construction  of  Statute. — It  has  been  said  that  the  stat- 
ute of  frauds  is  in  derogation  of  the  common  law  and  should  be  strictly 
oonstrued.'*  Following  the  rule  adopted  in  many  jurisdictions  that 
growing  timber  pertains  to  the  realty  and  that  a  contract  for  its  sale 
is  one  for  the  sale  of  an  interest  in  land,'*  it  has  been  held  that  an 
agreement  to  pay  a  commission  on  a  sale  of  growing  timber  falls  with- 
in the  statute.'*  Though  the  statute  uses  the  word  "commission"  in 
referring  to  the  contracts  required  to  be  in  writing,  the  fact  that  the 
iiircnt  is  to  receive  whatever  he  may  sell  the  property  for  over  a  set 
])rice  does  not  take  it  out  of  its  operation,  as  such  compensation  is  in 
the  nature  of  a  commission  in  its  broad  sense."  A  retroactive  effect 
is  not  given  to  the  statute  so  as  to  render  unenforceable  oral  contracts 
made  prior  to  it.«  enactment.'*  Where  it  relates  merely  to  contracts 
for  compensation  to  an  agent  for  the  sale  of  land  for  his  principal,  it 

10.  See  infra,  par.  138.  Notes:  93  Am.  Dec.  172;  10  L.R.A. 

11.  Note:  9  L.R.A.(N.S.)  939.  103;  9  L.B.A.(N.S.)   935;  35  L.R.A. 

12.  Zimmerman   v.    Zehendner,   164   (N.S.)-  118;  13  Ann.  Cas  977;  Ann. 
Ind.  466,  73  N.  E.  920,  3  Ann.  Cas.   Cas.  1915A  1133. 

655;  Selvage  v.  Talbott,  175  Ind.  648,  As  to  the  constitutionality  of  this 

05  N.  E.  114,  Ann.  Cas.  1913C  724,  33  class  of  legislation,  see  supra,  par.  3. 

L.R.A.(N.S.)  973;  Mohr  v.  Rickgauer,  13.  Notes:  9  L.R.A;(N.S.)  937;  13 

82  Neb.  398, 117  N.  W.  950,  26  L.R.A.  Ann.  Cas.  977.    As  to  the  constitution- 

(N.S.)  533;  Sorenson  v.  Smith,  65  Ore.  ^Uty  of  such  statutes,  see  supra,  par.  3. 

78,  129  Pac.  757,  131  Pac.  1022,  Ann.  14    Selvaee  v  Talbott  175  Ind  648 

S  f7tl3  ircS.^tMuk  v'  33  L.R  A.(Ni)  973. 

Kane,  55  Wash.  131,  104  Pac.  153,  19  ?>^  See  mfra,  par.  124 

•    Ann.  Cas.  1180,  26  L.R.A.{N.S.)  519;  „^1  ^,"^^'°/ 7- '*"°"^*i  JT^'"'' ^''•• 

(Jodefroy  v.  Hupp,  93  Wash.  371,  IfiO  75  Wash.  678,  135  Pac.  660,  Ann.  Cas. 

Pac.    1056,    Ann.    Cas.    1918E    494;  1914C  1239. 

Como  v.  Herron,  49  Can.  Sup.  Ct.  1,  17.  Note:,  35  L.B.A.(N.S.).  118. 

Ann.  Caa.  1914C  132    (Alberta  stat-  18.  Notes:  9  L.R.A.(N.S.)  939;  13 

uta).  Ann.  Cas.  977. 
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does  not  afifect  an  agi-eenient  for  compensating  an  agent  for  services 
rendered  in  the  acquisition  or  purchase  of  land  for  his  principal.** 

7.  Sufficiency  of  Compliance  with  Statute. — In  order  to  comply 
with  the  requirements  of  the  statute,  the  written  memorandum  must 
rttate  the  essential  terms  of  the  contract;  as  in  ease  of  other  contract:^ 
required  to  be  in  writing,  the  agreement  cannot  be  partly  in  writing 
and  partly  verbal.-"  Thus  the  writing  must,  as  a  general  rule,  show 
the  amount  of  the  compensation  to  be  paid,*  and  it  has  been  held 
Ihat  a  statement  that  the  principal  agiees  to  pay  the  amount  that  "has 
been  and  is  now  understood"  ia  not  a  suHitient  statement.*  But  a 
provision  for  a  percentage  on  whatever  price  the  laud  may  bo  sold  for 
is  a  sufficient  statement  of  the  compeu.«ation  without  fixing  the  pri<-o 
absolutely,'  and  the  same  is  held  true  as  to  a  provision  giving  the 
agent  the  right  to  receive  whatever  he  may  get  over  a  set  price* 
Where  the  memorandum  failed  to  identify  the  land  to  be  sold  it  has 
been  held  insufficient.'  As  in  case  of  other  contracts  within  the  oper- 
ation of  the  statute  of  frauds,  the  contract  may  be  evidenced  by  sepa- 
rate writings  such  as  correspondence  between  the  parties.*  The  agret- 
ment  need  only  be  signed  by  the  principal;  it  is  not  uect^ssary  that  it 
also  be  signed  by  the  agent.'  And  it  has  been  held  that  a  letter  writ- 
ten by  the  landowner  to  the  agent  stating  the  price  at  which  he  will 
sell  certain  land  and  offering  a  certain  commission  thereon  as  com- 
pensation is  a  sufficient  contract  in  writing  or  memorandum  thereof 
signed  by  the  owner  to  comply  with  the  statute.*  Where  the  original 
contract  is  in  writing  any  modification  thereof  which  i-esulte  in  effect 
in  a  new  contract  must  itself  be  in  writing  to  be  effective  to  confer  on 
the  agent  the  right  to  compensation  in  accordance  with  the  modified 

19.  Note:  9  L.B.A.(N.S.)  936.  2.  Zimmerman    v.    Zchendner,    IH 

20.  Zimmerman  v.  Zehendner,  164  Ind.  466,  73  N.  E.  920,  3  Ann.  Cas. 
Ind.  466,  73  N.  E.  920,  3  Ann.  Cas.  655. 

655;  Selvage  v.  Talbott,  175  Ind.  648,       3.  Howard  v.  George,  49  Can.  Sup. 

95  N.  E.  114,  Ann.  Cas.  1913C  724,  33  Ct.  75,  Ann.  Cas.  1914C  137. 

L.R.A.(N.S.)  973;  Keith  v.  Smith,  46       Note:  ^Inn.  Cas.  1918A  137. 

Wash.  131,  89  Pac.  473,  13  Ann.  Cas.       4.  Notes:     35    L.R.A.(N.S.)     118; 

975;  Cushing  v.  Monarch  Timber  Co.,  Ann.  Cas.  1918A  137. 

75  Wash.  678,  135  Pac.  660,  Ann.  Cas.       6.  Cushing  v.  Monarch  Timber  C<>., 

1914C  1239.     See  infra,  par.  276  et  75   Wash.    678,   135   Pac.   660,    Ann. 

seq.,   as  to   the  general   necessity  to  Cas.  1914C  1239. 

state  fully  the  terms  of  contracts  re-      6.  Note:  9  L.R.A.(N.S.)  936.     See 

quired  by  the  statute  of  frauds  to  be  in  infra,  par.  317  et  seq. 

writing.  7.  Taggart  v.  Hunter,  78  Ore.  139, 

1.  Zimmerman  v.  Zeliendner,  164  150  Pac.  738,  152  Pac.  871,  Ann.  Cas. 
Ind.  466,  73  N.  E.  920,  3  Ann.  Cas.  1918A  128.  As  to  the  necessity  for 
655;  Taggart  v.  Hunter,  78  Ore.  139,  both  parties  to  sign  the  memorandum 
150  Pac.  738,  152  Pac.  871,  Ann.  Cas.  required  by  the  statate  generally,  se« 
1918 A  128.  infra,  par.  306. 

Notes:  9  L.R.A.(N.S.}  936;  Ann.  8.  Howard  v.  George,  49  Can.  Sup. 
Cas.  1918A  135.  Ct.  75,  Ann.  Cas.  1914C  137. 
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eontract;  •  and  it  has  been  held  that  where  the  original  coulrdcl  fix«'<l 
the  time  within  which  the  sale  must  be  offetted  any  extension  of  the 
time  muat  also  be  in  writing.'*  It  seems  that  when  an  agent  employs, 
without  authority,  a  subagent  the  ratification  of  such  employment  by 
the  principal,  in  so  far  as  his  personal  liability  to  the  subagent  to 
compensate  him  for  his  services  is  concerned,  must  be  in  writing;." 

8.  Effect  of  Failure  to  Comply  with  Statute  Generally. — ^The  effect 
of  a  failure  to  comply  with  the  statute  if!  (o  deprive  the  agent  of  all 
right  to  enforce  the  contract  for  the  agrwd  compensation.*'  Al- 
though it  is  the  rule  that  a  per.'son  rendering  the  services  under  a 
contract  which  is  unenforceable  as  la(;king  compliance  with  the  stat- 
ute of  frauds  may  recover  on  a  quantum  meruit  for  services  actually 
rendered  if  the  employer  refuses  to  complete  or  perform  on  his  part," 
yet  the  courts  have  generally  refu-sed  to  extend  this  principle  so  a< 
to  enable  an  agent  acting  under  an  oral  appointment  to  recover  on  a 
quantum  meruit  for  services  rendered  in  negotiating  a  sale  of  land.'* 
Where  the  services  rendered  were  in  the  sale  of  both  personal  and 
real  property,  it  is  held  that  if  the  contract  is  not  severable  there 
can  be  no  recovery  whatsoever  of  commissions;  but  if  the  contract  ir^ 
divisible,  the  broker  may  recover  commissions  on  the  sale  of  the 
personalty.**  Where  no  action  is  maintainable  under  the  law  of  tlio 
state  in  which  the  contract  was  made  and  the  services  rendered,  the 
courts  of  another  jurisdiction  have  refused  to  allow  a  recovery,  though 

9.  Slotboom    V.     Simpson    Lumber       Notes:  9  L.R.A.(N.S.)  93b;  13  Ann. 
(Jo.,  67  Ore.  .")16,  135  Pac.  889,  136  Cas.  977;  Ann.  Cas.  1915A  1133. 
Pae.  641,  Ann.  Cas.  1915C  339;  Come       13.  See  infra,  par.  367  et  seq. 

V.  Herron,  49  Can.  Sup.  Ct  1,  Ann.  14.  Zimmerman   v.   Zehendner,   164 

Cas.  1914C  132.  Ind.  466,  73  N.  E.  920,  3  Ann.  Ca.-. 

10.  Slotboom    V.    Simpson    Lumber  655;  Selrage  v.  Talbott,  175  Ind.  64^. 

Co.,  67  Ore.  516,  135  Pac.  889,  136  95  N.  E.  114,  Ann.  Cas.  1913C  724. 

Pac.  641,  Ann.  Cas.  1915C  339.  33  L.R.A.(N.S.)   9^;  Mohr  v.  Rick- 
Notes:  9  L.R.A.(N.S.)  935;  13  Ann.  gauer,  82  Neb.  398,  117  N.  W.  950,  2(1 

Cas.  977.  L.B.A.(N.S.)  533;  Slotboom  v.  Simp- 

As  to  the  modification  of  a  contract  son  Lamber  Co.,  67  Ore.  516,  136  Pac 

within  the  statute  of  frauds  generally,  889,  136  Pac.  641,  Ann.  Cas.  1915( ' 

see  infra,  par.  352  et  seq.  339;  Taggart  v.  Hunter,  78  Ore.  139. 

11.  Sorenson  v.  Smith,  65  Ore.  78,  150  Pac.  738,  152  Pac.  871,  Ann.  Cas. 
129  Pac.  757, 131  Pac.  1022,  Ann.  Cas.  1918A  128;  Keith  v.  Smith,  46  Wash. 
1915A  1127,  51  L.R.A.(N.S.)  612.  131,  89  Pac.  473,  13  Ann.  Cas.  975; 
As  to  the  ratification  of  an  agent's  Cushing  v.  Monarch  Timber  Co.,  75 
contract  generally  as  affected  by  the  Wash.  678,  135  Pac.  660,  Ann.  Cas. 
statute  of  frauds,  see  infra,  par.  327.  1914C  1239. 

12.  Zimmerman   v.    Zehendner,   164  Notes:  9  L.R.A.(N.S.)  936;  13  Ann 
Ind.  466,  73  N.  E.  920,  3  Ann.  Cas.  Cas.  977;  Ann.  Cas.  1915A  1133. 
656;  Sorenson  v.  Smith,  65  Ore.  78,  16.  Godefroy   v.   Hupp,   93   Wasli. 
129  Pac.  757, 131  Pac.  1022,  Ann.  Cas.  371,  160  Pac.  1056.  Ann.  Cas.  1918F, 
1916A    1127,    51    L.R.A.(N.S.)    612;  494. 

Keith  V.  Smith,  46  Wash.  131,  89  Pac.       Note:  13  Ann.  Cas.  977. 
473,  13  Ann.  Cas.  975. 
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no  statute  existed  in  the  jurisdiction  of  the  forum  requiring  contxa«t>' 
of  this  cla&s  to  be  in  writing.**  As  in  case  of  the  statute  of  frauds 
generally,  the  defense  that  the  employment  of  the  agent  was  not  in 
writing  is  6ne,  it  would  seem,  which  the  principal  may  waive  and 
his  failure  to  raise  the  defense  in  his  pleadings  or  assert  it  on  the 
trial  should  constitute  such  a  waiver.*'  But  wherp  the  principal 
after  demanding  a  bill  of  particulars  demurs  to  the  complaint  on  the 
ground  that  the  memorandum  set  out  in  the  bill  of  particulars  is 
insufficient  and  therefore  the  complaint  does  not  state  a  cause  of 
action,  and  answers  further  setting  up  the  only  agreement  had  and 
asks  a  directed  verdict  on  the  ground  that  the  agreement  was  insuffi- 
cient, it  has  been  held  that  there  was  no  waiver  of  the  defense.*" 
And  the  broad  view  has  been  taken  that  the  failure  to  object  to  evi- 
dence of  the  oral  contract,  which  the  statute  expressly  states  shall  be 
deemed  void,  or  even  its  admission  does  not  preclude  the  principal 
from  claiming  the  protection  of  the  statute.** 

9.  Subsequent  Promise  to  Pay. — ^An  express  promise,  though  in 
writing,  made  by  the  principal  after  the  services  were  rendered,  to 
compensate  the  agent  has  been  held  unenforceable  for  want  of  con- 
sideration,*" and  a .  fortiori  a  mere  oral  repetition  of  the  original 
promise  would  not  be  enforceable,  though  made  After  the  sale  wa.^ 
effected.*  On  the  other  hand,  for  the  reason  that  the  statute  do&< 
not  affect  the  moral  obligation  of  the  principal  to  compensate  the 
agent  for  services  rendered,  his  subsequent  written  promise  to  do  so 
has  been  held  unenforceable ;  *  and  it  has  been  held  that  while  an  oral 
promise  is  unenforceable  so  long  as  it  remains  in  parol,  it  constitutes 
a  sufficient  consideration  to  support  a  note  given  in  payment  of  the 
commission.*     This  latter  would  seem  to  be  the  better  view  and  is 

16.  Note:  9  L.R.A.(N.S.)  937;  13  Notes:  9  L.R.A.(N.S.)  937;  26 
Ann.  Cas;  978.  See  infra,  par.  336  et  L.R.A.(N.S.)  524;  13  Ann.  Cas.  977; 
seq.,  as  to  what  law  governs  generally.  19  Ann.  Cas.  1183. 

17.  Gushing  v.  Monarch  Timber  Co.,  1.  Slotboom  v.  Simpson  Lumber  Co.. 
75  Wash.  678, 135  Pac.  660,  Ann.  Cas.  67  Ore.  516,  135  Pac.  889,  136  Pac. 
1914C  1239.     See  infra,  par.  394  et  641,  Ann.  Caa.  1915C  339. 

seq.,  as  to  the  general  necessity  to  plead  2.  Mobr  t.  Rickgauer,  82  Neb.  398 

or  assert  on  the  trial  the  defense  of  the  117  N.  W.  950,  26  L.RA..(N.S.)  533; 

statute  of  frauds.  Muir  v.  Kane,  55  WasL  131, 104  Pac. 

18.  Gushing  v.  Monarch  Timber  Co.,  153,  19  Ann.  Gas.  1180,  26  L.R.A. 
75  Wash.  678, 135  Pac.  660,  Ann.  Gas.  (N.S.)  519  (expressly  disapproving 
1914C  1239.  New  Jersey  authority  to  the  contrary). 

19.  Taggart  v.  Hunter,  78  Ore.  139,  As  to  a  moral  obligation  as  a  consid- 
150  Pac.  738,  152  Pac.  871,  Ann.  Gas.  oration  for  a  promise  generally,  see 
1918A  128,  explaining  Sorenson  v.  Contracts,  vol.  6,  p.  667  et  seq.  See 
Smith,  65  Ore.  78,  129  Pac.  757,  31  infra,  par.  334,  as  to  the  effect  of  the 
Pac.  1022,  Ann.  Gas.  1915A  1127,  51  statute  of  frauds  on  subsequent  prom- 
L.R.A.(N.S.)  612.  ises  genera^.y. 

20.  Zimmerman  v.  Zehendner,  164  3.  Mohr  v.  Rickgauer,  82  Neb.  398, 
Ind.  466, 73  N.  E.  920,  3  Ann.  Cas.  655.  117  N.  W.  950,  26  L.R.A.(N.S.)  533. 

440 


Digitized  by 


Google 


25  R.  C.  L.  STATUTE  OF  FRAUDS  g  10 

in  consonance  with  the  general  rule  that  the  memorandum  of  a  con- 
tract required  to  be  in  exiting  need  not  be  made  at  the  time  the  con- 
tract was  entered  into.* 

m.  Represbntations  as  to  Crbdit  or  Character 

10.  In  General. — ^It  ia  well  recognized  at  common  law  that  mis- 
representations by  the  defendant  as  to  the  financial  standing  or  cred- 
it of  a  third  pei'sou  may  render  him  liable  in  an  action  for  fraud 
and  deceit  for  the  damages  resulting  to  the  plaintiff  who  in  reliance 
on  such  mLsrepre'ontations  extends  credit  to  such  third  person.*  It 
was  ostablished  at  an  early  day  that,  to  render  such  misreprcscula- 
lions  actionable,  it  is  not  necessary,  in  the  abs(3nce  of  statute  to  the 
I'ontrary,  that  they  be  made  in  writing,  and  that  the  imposition  of 
such  liability  does  not  violate  the  provision  requiring  promises  to  an- 
swer for  the  debt  of  another  to  be  in  writing.*  Dissatisfaction  with 
this  rule. led  in  England  to  the  enactment  in  1828  of  the  Act  of 
George  IV,  c.  14,  generally  known  as  Lord  Tenterden's  Act,  section 
f>  of  jvhich  provided  that  "no  action  shall  be  brought  after  the  first 
of  January,  1829,  to  charge  any  person,  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given,  concerning  or  relating  to 
the  conduct,  credit,  ability,  trade  or  dealings  of  any  other  person,  to 
the  intent  or  purpose  that  such  other  person  may  obtain  cre(fit,  money 
or  goods  (there) upon  unless  such  representation  or  assurance  bo 
made  in  writing  signed  by  the  party  to  be  charged  therewith."  Thus 
the  principle  of  the  statute  of  frauds  relating  to  mercantile  guaran- 
ties was  extended  to  liability  for  a  representation  ha^^ng  indirectly 
the  effect  of  a  guaranty.'  Similar  statutes  have  been  enacted  in  a 
number  of  jurisdictions  in  this  country  and  in  Canada.*  This  does 
not  broaden  the  right  of  a  plaintiff  to  maintain  an  action  for  damages 

4.  See  infra,  par.  268  et  seq.  shows  that  the  use  of  the  word  "upon" 

5.  Patten  v.  Gumey,  17  Mass.  182,  in  the  English  statute,  which  renders 
9  Am.  Dec.  141;  Upton  v.  Vail,  6  the  statute  ungrammatica),  was  in 
Johns.  (N.  Y.)  181,  5  Am.  Dec.  210  place  of  "thereupon." 

and  note;  Pasley  v.  Freeman,  3  T.  B.  8.  Hunter  v.  Randall,  62  Me.  423, 16 
51,  1  Rev.  Rep.  634, 12  Eng.  Rul.  Cas.  ^m.  jjep.  490;  Medbury  v.  Watson,  6 
235.  See  Fraud  and  Deceit,  vol.  12,  ^^^g  (Mass.)  246,  39  Am.  Dec.  726; 
p.  290  et  seq.  gegg  ^_  Cnlver,  77  Mich,  598,  48  N.  W. 

6.  See  infra,  par.  98.  gg^   18  ^  g    r   421    q  j^.r.^  498; 

«  \-  r'^^'i,^  ^-  ^^-  ^'  ^^  ^'^-  Ne^  York  Third  Nat.  Bank  v.  Steel, 
t;  vt\^t\  B«„i;„«=  9<K  \r„  A15!  129  Mich.  434,  88  N.  W.  1050,  64 
IM  S  W  38  ?2  S'c2  1^  13  L.R.A.  119;  Hi'cks  v.  Steel,  142  Mich. 
SB.I:(KS.f  2g,  1r-c?urt  Sie^  ^^  105  N.  W  767,  4  L.B.A^(N^  ) 
the  early  authorities  and  Aows  the  cir-  279;  Kmght  v.  Rawhngs,  205  Mo.  41^ 
numstances  which  gave  rise  to  Lord  104  S.  W.  38,  12  Ann.  Cas.  325  and 
Tenterden's  Act.  note,  13  L.R.A.(N.S.)  212. 

In  Walker  v,  BusseU,  186  Mass.  69,  Notes:  25  Am.  Dec.  450;  13  L.R.A. 
71  N.  E.  86, 1  Ann.  Cas.  688,  the  court   (N.S.)  212;  Ann.  Cas.  1914A  954. 
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on  accouut  of  the  repreeeiitations  of  the  defendant  a£  to  the  character, 
otc,  of  a  third  person,  and  unless  the  circumstances  are  such  that  an 
action  could  be  maintained  at  common  law,  the  fact  that  the  repre- 
sentations are  in  writing  is  immaterial.!*  On  the  other  hand  it  caii 
have  no  greater  effect  to  limit  the  liability  of  the  defendant  than  U> 
require  his  representations  to  be  in  writing ;  and  when  there  is  a  mis- 
statement of  facts  in  regard  to  the  pecuniary  ability  of  an  individual 
or  company,  and  especially  if  this  be  done  through  interested  mo- 
tives or  fraudulent  intent,  by  reason  of  which  credit  is  given  and  the 
debt  is  lost,  the  facts  which  conduce  to  establish  the  liability  must 
be  outside  of  the  writing  and  may  be  proved  by  parol.  For  if  these 
facta  may  not  be  so  established  there  can  be  no  remedy  in  such  cases^.. 
however  gross  the  fraud  or  ruinous  the  consequences  may  be.** 

11.  Construction  of  Statute  Generally. — ^The  history  of  the  first 
enactment  of  the  statute  by  the  English  Parliament  furnishes  mosl 
persuasive  proof  that  its  designs  and  purpose  were  to  obviate  the  great 
evil  of  the  frequency  and  success  of  such  actions  based  on  mere  loos<' 
verbal  representations,  by  requiring  the  action  to  depend  exclusively 
on  the  written  undertaking,  duly  signed  by  the  party  sought 'to  be 
held;  and  the  courts  should  not  be  astute  to  take  cases  out  of  the  stat- 
ute and  thus  limit  its  acknowledged  beneficial  operation,  but  should 
construe  it  to  make  it  effectual  to  prevent  the  fraud  at  which  it  is 
aimed.**  It  is  also  said  that  the  object  of  the  statute  is  to  extend  to 
a  defendant  in  case  of  an  attempt  to  charge  him  with  the  debt  of 
another  person  by  parol  evidence  of  a  false  representation  as  to  the 
solvency  of  that  third  person  the  same  protection  that  is  given  him 
by  the  statute  of  frauds  in  case  of  an  attempt  to  charge  him  with  the 
other's  debt,  by  parol  testimony  of  a  contract  guaranteeing  the  debt.** 
It  has  been  said,  however,  that  a  statute  of  this  class,  so  far  as  it  affords 
protection  to  fraud,  is  to  be  strictly  construed.**  If  the  represen- 
lations  are  otherwise  within  the  statute,  they  arc  not  affected  by  the 
fact  that  the  party  making  them  made  false  representations  concern- 
ini>;  himself  at  the  same  time." 

12.  Particular  Instances. — ^The  language  of  the  statute  is  that  "no" 
action  shall  be  maintained  "by  reason  of"  any  representation,  etc. 
It  does  not  require  the  plaintiff  to  declare  on  the  representation  in 
terms.  The  true  test  whether  the  cause  of  action,  in  whatever  fortii 
alleged,  comes  within  the.  statute  is  whether  the  action  can  be  sns- 

9.  Liggett  V.  Levy,  233  Mo.  590,  136  69,  71  N.  E.  86, 1  Ann.  Cas.  688. 
S.  W.  299,  Ann.  Cas.  1912C  70.  Note:  13  L.RJk..(N.S.)  213. 

10.  lasigi  V.  Brown,  17  How.  183,  13.  Stauffer  v.  Hulwick,  176  Ind. 
15  U.  8.  (L.  ed.)  208  (Massachusetts  410,  96  N.  £.  154,  Ann.  Cas.  1914A 
statute  involved).  951. 

11.  McKee  v.  Rndd,  222  Mo.  344,  Notes:  85  Am.  Deo.  380;  1  Ann. 
121  S.  W.  312,  133  A.  S.  B.  529.  Cas.  690. 

12.  Walker   v.    Russell,    186    Mass.  14.  Note:  1  Ann.  Cas.  (!91. 
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tained  without  proof  of  the  represontation.  If  such  proof  is  essen- 
tial to  the  action,  the  statute  applies.**  Thus  it  has  been  held  to 
apply  where  an  action  for  money  had  and  received  was  brought 
against  the  defendant,  the  action  being  founded  on  the  fact  that  the 
plaintiff  was  induced  to  make  a  loan  to  a  third  person  by  reason  of 
the  defendant's  misrepresentation  of  his  financial  condition  and 
paid  the  money  loaned  into  the  hands  of  the  defendant,  who  passed  it 
over  to  such  third  person.**  A  representation  that  a  third  person  is 
possessed  of  certain  property  made  with  intent  to  induce  the  plain- 
tiff to  extend  credit  to  him  may  constitute  a  representation  as  to  his 
financial  standing,  etc.,  within  the  meaning  of  the  statute.*'  On  the 
(jther  hand  it  has  been  held  that  the  statute  does  not  apply  to  rep- 
resentations made  by  the  defendant  as  to  the  value  of  certain  land 
made  to  induce  the  plaintiff  to  loan  money  to  the  owner  on  the  se- 
curity of  a  mortgage  on  the  land,  as  such  a  reprtwntation  cannot  be 
considered  one  concerning  the  "character,  conduct,  credit,  ability, 
trade  or  dealings"  of  such  third  person.**  As  a  general  rule  the  stat- 
ute applies  to  all  ca.ses  where  by  reason  of  the  representations  of 
the  defendant  the  plaintiff  is  induced  to  extend  credit  to  a  third 
person.*'  It  has  been  held  to  apply  to  representations  by  which  the 
plaintiff  is  induced  to  indorse  a  note  for  the  accommodation  of  a 
third  person,**  and  where  the  plaintiff  is  induced  to  discount  the  note 
of  a  third  person.*  So  a  misrepresentation  by  a  fire  insurance  agent 
as  to  the  financial  condition  of  the  company  he  represents  whereby 
the  plaintiff  is  induced  to  take  out  insurtmce  in  the  company  has 
been  held  to  be  within  the  statute,  aa  a  hability  is  created  in  favor 
of  the  plaintiff  against  the  insurance  company  contingent  merely  on 
the  destruction  of  his  property.*  It  has  been  held,  however^  that  the 
statute  does  not  apply  to  representations  that  are  not  capable  of  being 
reduced  to  writing,  such  as  acted  fraud  and  byplay  calculated  to 
produce^  inlsc  impressions.* 

13.  Purpose  of  Representation;  Extension  of  Credit  to  Third  Per- 
son.— Whether  a  particular  representation  is  or  is  not  within  the 

15.  Hunter  v.  Randall,  62  Me.  423,  19.  Walker  v.  Russell,  186  Mass.  69, 
16  Am.  Rep.  490.    See  also  Knight  v.  71  N.  E.  86,  1  Ann.  Cas.  688. 
Rawlings,  205  Mo.  412,  104  S.  W.  38,  Notes:  13  L.R.A.(N.S.)  214;  1  Ann. 
12  Ann.  Cas.  325  and  note,  13  L.R.A.  Cas.  691 ;  12  Ann.  Cas.  332. 

(N.S.)  212.  '  20.  Note:  13  L.R.A.(N.S.)  215. 

16.  Hunter  v.  Randall,  62  Me.  423,       1.  Hicks  v.  Steel,  142  Mich.  292,  lOf) 
16  Am.  Rep.  490.  N.  W.  767,  4  L.RA.(N.S.)  279. 

17.  Walker  V.  RuSBeU,  186  Mass.  69,       Notes:    13    L.R.A.(N.S.)    215;    12 
71  N.  E.  86,  1  Ann.  Cas.  688;  McKee  Ann.  Cas.  332. 

V.  Rudd,  222  Mo.  344,  121  8.  W.  312,       2.  Walker  v.  RusseU,  186  Mass.  69, 
133  A.  S.  R.  529.  71  N.  E.  86,  1  Ann.  Cas.  688. 

18.  StaufEer   v.    Hnlwick,   176  Ind.       Note:  13  L.R.A. (N.S.)  214. 
410,  96  N.  E.  154,  Ann.  Cas.  1914A       8.  Note:  1  Ann.  Cas.  691. 
95L 
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statute  does  not  depend  alone  on  what  is  said,  but  depends  also  on 
the  purpose  for  which  the  representation  is  made.*  The  provision 
with  regard  to  the  purpose  or  intent  of  the  representation,  to  wit,  to 
the  intent  and  purpose  that  such  person  may  obtain  "credit,  money 
or  goods  thereupon,"  would  undoubtedly  restrict  the  operation  of  the 
statute  to  representations  which  affect  the  title  or  right  of  the  third 
person  to  credit.*  And  this  construction  is  given  to  a  statute  provid- 
ing that  no  action  shall  be  brought  to  charge  any  person  on  or  by 
reason  of  any  representation  or  assurance  made  or  given,  concern- 
ing or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged  therewitli, 
thus  omitting  the  phrase  contained  in  the  English  statute  relating 
to  the  intent  with  which  the  representation  was  made,  to  wit,  "to  the 
intent  or  purpose  that  such  third  person  may  obtain  credit,  money 
or  goods."  •  Though  there  is  authority  to  the  contrary,'  it  is  the 
better  view  that  representations  as  to  the  financial  condition  of  a  cor- 
poration made  to  induce  the  plaintiff  to  purchase  its  stock  is  iK>t 
'  within  the  statute,  as  no  debt  is  thereby  created  in  favor  of  the  plain- 
tiff' against  the  corporation  whose  financial  condition  is  misrepre- 
sented.' This  is  also  held  true  of  a  representation  by  the  defend- 
ant as  to  the  value  of  property  which  a  third  person  is  attempting 
himself  to  sell  to  the  plaintiff"  where  the  defendant,  the  holder  of 
a  note,  made  false  representations  as  to  the  financial  condition  of 
parties  thereto  to  induce  the  plaintiff  to  purchase  the  properly  or  to 
take  it  in  payment  of  goods  sold  the  defendant,*"  and  it  is  likewise 
held  truQ  of  representations  made  by  the  holder  of  stock  in  a  cor- 
poration concerning  its  financial  condition  whereby  the  plaintiff  is 
induced  to  purchase  such  stock  from  the  defendant.** 

14.  Special  Relation  of  Parties  to  Transaction  or  to  Each  Other. — 
This  class  of  statutes  is  evidently  intended  to  bar  only  actions  for 
verbal  representations  made  with  the  intent  that  the  person  referred 
to  may  obtain  credit,  money  or  goods  thereupon,  and  does  not  affect 
representations  made  by  the  defendant  with  respect  to  the  credit  of 
a  third  person  made  for  the  purpose  of  enabling  the  defendant  him- 

4.  Walker  v.  Russell,  186  Mass.  69,      7.  Note:  1  Ann.  Cas.  691. 

71  N.  E.  86,  1  Ann.  Cas.  688.  8.  Walker  v.  Russell,  186  Mass.  69, 

5.  Notes:      25    Am.    Dec.    734;    13  71  N.  E.  86,  1  Ann.  Cas.  688. 
L.R.A.(N.S.)  213;  1  Ann.  Cas.  690;      Notes:  13  L.R.Ai(N.S.)  213;  1  Ann. 
12  Ann.  Cas.  332;  Ann.  Cas.  1914A  Cas.  691;  12  Ann.  Cas.  332. 

954.  9.  Medbury    v.    Watson,    6    Mete. 

6.  Medbury    v.    Watson,    6    Mete.  (Mass.)  246,  39  Am.  Dec.  726. 
(Mass.)  2'1'i,  39  Am.  Dec.  726;  Walk-  10.  Notes:  13  L.R.A.(N.S.)  214;  1 
er  V.  Russell,  186  Mass.  69,  71  N.  E.  Ann.  Cas.  691. 

86,  1  Ann.  Cas.  688.  11.  Note:  Ann.  Cas.  1914A  954. 
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self  to  oblain  ortdit  or  the  goods  of  the  plaintifif.'*  And  a  fortiori 
the  mere  fact  that  the  defendant  may  have  had  some  design  of 
obtaining  an  advantage  to  himself  in  consequence  of  the  loan  or  sale 
to  the  third  person,  or  that  such  a  thing  resulted  from  the  transac- 
tions, provided  the  primary  object  was  to  induce  the  procurement  of 
a  credit  to  such  third  person,  does  not  prevent  the  statute  from  being 
applicable.*'  The  existence  of  a  confidential  relation  between  the 
plaintiff  and  the  defendant  will  not  take  representations  as  to  the 
credit  of  a  third  person  out  of  the  statute,  unless  such  representations 
are  also  a  breach  of  a  legal  duty  owing  by  the  defendant  to  the  plain- 
tiff. So,  it  has  been  held  tliat.  where  a  director  of  a  bank  acting 
polely  as  nn  individual  in  a  transaction  with  the  bank  induces  it  to 
discount  notes  for  a  third  person  by  reason  of  oral  misrepresentations 
iu<  to  the  financial  standing  of  the  parties  to  the  paper,  the  transaction 
is  within  the  :-(atute.**  And  a  fortiori  a  mere  friend  of  the  family, 
acting  without  compensation,  who  advises  as  to  the  investment  of 
funfls,  does  not  susiain  such  confidential  relations  to  the  lender  that 
he  can  be  held  pei-sonally  liable  in  case  the  loan  is  lost  because  of  his 
misroprosontationa  as  to  the  credit  of  the  borrower.*' 

15.  Actual  Fraud. — ^The  \new  is  taken  in  some  cases  that  the  etatr 
ute  does  not  apply  where  representations  are  made  with  actual  fraud- 
ulent intent,  but  should  be  restricted  to  cases  of  unintentional  mis- 
representations.** The  better  opinion,  however,  is  to  the  contrary, 
for  there  is  no  such  restriction  in  the  statute.*'  And  the  fact  that 
the  complaint  contains  averments  charging  a  conspiracy  cannot  affect 
the  question.  The  purpose  of  the  statute  cannot  be  disappointed  by 
the  form  of  the  complaint.  The  necessity  that  the  representations 
should  have  been  made  in  writing  is  the  same,  where  a  conspiracy 
is  set  up  as  where  it  is  not.** 

16.  Representations  by  or  Concerning  Corporations. — ^A  corpora- 
tion is  a  "i>erson"  wiihin  the  meaning  of  the  statute  so  as  to  extend 
the  protection  of  the  statute  to  it  on  account  of  its  representations  as 
to  the  credit  of  a  third  person.**  Likewise  representations  as  to  tlic 
financial  standing  of  a  corporation  may  fall  within  the  statute,  as 

12.  Hess  V.  Culver,  77  Mich.  598,  43  412,  104  S.  W.  38,  12  Ann.  Gas.  32-5, 
N.  W.  994,  18  A.  S.  R.  421,  6  L.R.A.  13  L.R.A.(N.S.)   212. 

498.  16.  Note:  Ann.  Cas.  1914A  954. 

Note:  85  Am.  Dee.  380.  17.  Knight   v.    Rawlings,    205   Mo. 

13.  Hunter  v.  Randall,  62  Me.  423,  412,  104  S.  W.  38,  12  Ann.  Cas.  325, 
16  Am.  Rep.  490.  13  L.R.A.(N.S.)  212.    • 

Notes:  13  L.R.A.(N.S.)  214;  1  Ann.  Note:  Ann.  Cas.  1914A  954. 

Cas.  691.  18.  Kni'^ht    v.    Rawlings,    205    Mo. 

14.  Hicks  v.  Steel,  142  Mich.  292,  412,  104  S.  W.  38,  12  Ann.  Cas.  326, 
105  N.  W.  767,  4  L.R.A. (N.S.)  279.  13  L.R.A.  (N.S.)  212. 

Note:  13  L.R.A.(N.S.)   215.  19,  Note:  1  Ann.  Cas.  691. 

16.  Knight    V.    Rawlings,   205   Mo. 

445 


Digitized  by 


Google 


§  17  STATUTE  OF  FRAUDS  25  E.  C.  L. 

a  corporation  is  consi.dered  a  "person"  for  this  purpose  also.**  '  It 
has  been  held  that  representations  made  by  the  incorporators  and 
officers  of  a  corporation  with  reference  to  its  financial  standing  are 
made  with  reference  to  the  credit  or  ability  of  "another  person"  with- 
in the  meaning  of  the  statute,  and  hence  are  not  actionable  if  not  in 
writing.*  It  has  been  held,  however,  that,  as  the  representations  to 
come  within  the  statute  must  be  concerning  the  responsibility  of  an 
existing  person  whose  personality  was  known,  it  does  not  apply  to 
representations  concerning  an  alleged  corporation  that  was  no  cor- 
poration, and  whose  pretense  of  k,2;al  exijtohco  was  itstilf  a  fraud.- 
17.  Sufficiency  of  Written  Statement. — It  ht^  been  held  that  a 
signed  letter  stating  that  the  writer  romcniliers  "exhibiting  a  state- 
ment" of  another's  resources  was  not  sulliciont  to  make  the  state- 
ment a  signed  statement  of  them,  where  the  statement  on  which  the 
plaintiff  relied  was  exhibited  by  a  third  person,  and  there  was  noth- 
ing in  the  letter  to  identify  the  one  to  which  it  referred.*  The  fact 
that  some  of  the  defendant's  representations  are  in  writing  does  not 
take  the  entire  transaction  out  of  the  statute  and  permit  the  plain- 
tiff, in  support  of  his  charge  and  as  a  basis  therefor,  to  show  further 
oral  representation.*  It  has  been  said,  however,  that  if  written  repre- 
sentations are  the  substantial  inducements,  recovery  can  be  had,  al- 
though some  reliance  may  be  placed  on  oral  assurances.'  When  the 
statute  requires  a  writing  signed  by  the  "party  to  be  charged"  it  must 
be  signed  by  the  party  himself,  and  not  by  an  agent;  but  a  signa- 
ture on  behalf  of  a  corporation  by  its  3uly  authorized  agent  is  an  act 
of  the  corporation  itself,  and  therefore  a  bank  is  bound  by  letter> 
having  its  name  standing  at  the  head  thereof,  and  signed  by  its  cash- 
ier with  his  official  title  appended."  On  the  other  hand,  though  the 
.statute  authorizes  the  signature  to  be  made  by  a  lawfully  authorized 
agent  of  the  defendant,  it  has  been  hold  that  a  letter  written  under 
(lie  letter  head  of  a  corporation  and  signed  in  the  name  of  an  individ- 
ual with  the  suffix  "V.  Pres."  is  not  sufficient  to  impose  liability  on 
the  corporation  unless  it  is  also  shown  that  the  person  so  signing  wa* 
authorized  by  the  coiporation  to  make  the  representations  contained 

20.  McKee  v.   Rudd,  222  Mo.  344,  2.  Hess  v.  Culver,  77  Mich.  598,  43 

121  S.  W.  312, 133  A.  S.  R.  529.  N.  W.  994,  18  A.  S.  R.  421,  6  L.R.A. 

Notes:  13  L.R.A.(N.S.)  214;  1  Ann.  498. 

('as.  091;  Ann.  Cas.  1914A  934.  3.  New   York   Ttiird  Nat  Bank  v.              I 

See  Corporations,  vol.  7,  pp.  31-  Steel,  129  Mich.  434,  88  N.  W,  1050,              j 

3.5,  767,  as  to  when  a  corporation  is  64  L.R.A.  119. 

included  in  the  term  "person."  4.  McKee  v.  Rndd,  222  Mo.  344, 121              ! 

1.  McKee  v.  Rudd,  222  Mo.  344, 121  S.  W.  312, 133  A.  S.  R.  529.                             i 

S.  W.  312,  133  A.  S.  R.  529.     As  to  6.  Clark  v.  Edgar,  84  Mo.  106,  54              \ 

general  liability  of  oflBcers  of  a  cor-  Am.  Rep.  84.    See  Knight  v.  Rawlings, 

poration  for  misrepresentation  of  its  205  Mo.  412,  104  S.  W.  38,  12  Ann. 

financial  condition,  see  Corporations,  Cas.  325,  13  L.R.A.  (N.S.)  212. 

vol.  7,  p.  485  et  seq.  6.  Note:  1  Ann.  Cas.  691. 
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therein.'    The  general  question  as  to  the  suffiuieucy  of  a  memoran- 
dam  to  satisfy  the  statute  is  treated  later.* 

18.  What  Law  Governs;  Pleading  Defease. — ^It  seems  that  wlion 
representations  as  to  the  financial  condition  of  a  person  are  made  in 
one  jurisdiction,  to  be  acted  on  and  have  their  effect  in  another  ju- 
risdiction, a  statute  of  the  latter  jurisdiction  governs  the  question  as 
to  whether  tho  representations  are  actionable.*  It  has  been  held  as 
regards  a6  action  founded  on  oral  representations  made  out  of  the 
jurisdiction  of  the  forum  that  the  court  will  not  entertain  the  action 
in  the  face  of  its  own  statute  providing  that  no  action  shall  be  brought 
to  charge  one  on  such  a  representation  unless  it  is  in  writing,  etc., 
though  in  the  jurisdiction  in  which  the  representations  were  made 
there  was  nn  such  statute  and  an  action  could  have  been  there  found- 
ed on  it^'  I\  is  held  that  a  general  denial  or  the  general  issue 
is  sufficient  to  raise  the  defense  of  the  statute.*'  And  it  has  been 
held  that  the  defense  is  not  waived  by  further  language  in  the  answer 
that  the  defendant  "denies  that  at  any  time,  either  directly  or  other- ' 
wise,  he  made  any  representation  to  said  plaintiff  with  reference  to 
the  solvency  of  said  company."  " 

rV.  Contract  in  Considkration  of  Marriage 

19.  In  General.— The  English  statute  (29  Car.  II,  c.  3,  §  4^ 
provides  that  no  action  shall  be  brought  whereby  to  charge  any  person 
on  any  agreement  made  in  consideration  of  marriage,  unleA  the 
agreement  or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  .signed  by  the  party  to  be  charged  therewith  or  some  person 
thereunto  by  him  lawfully  authorized.  In  this  country,  this  provi- 
sion ha/i  been  considered  as  in  force  by  virtue  of  the  general  adop- 
tion of  the  early  English  statute  adapted  to  the  condition  of  tlio 
country;  •'  but  in  most  jurisdictions  a  similar  provision  has  been  ex- 
pressly enacted.  In  a  few  jurisdictions,  however,  this  provision  of 
the  English  statut«  is  not  considered  as  it.self  of  force  and  no  similar 

7.  Liggett  V.  Levy,  233  Mo.  590, 136  Mo.  344,  121  S.  W.  312,  133  A.  S.  «. 
S.  W.  299,  Ann.  Cas.  1912C  70.  529.    As  to  the  necessity  to  plead  tho 

Note :  Ann.  Cas.  1914 A  964.  statate  of  frauds  as  a  defense  general- 

8.  See  infra,  par.  263  et  seq.  ly,  see  infra,  par.  394. 

9.  lasigi  V.  Brown,  17  How.  183,  15  12.  MeKee  v.  Rudd,  222  Mo.  344. 
U.  S.  (L.  ed.)  208.  121  8.  W.  312,  133  A.  8.  R.  529. 

10.  New  York  Third  N^t.  Bank  v.  13.  Lewis  v.  Tapman,  90  Md.  294, 
Steel,  129  Mich.  434,  88  N.  W.  1050,  45  Atl.  459,  47  L.R.A.  385.  8ee  also 
64  L.R.A.  119.  See  infra,  par.  336  et  Lloyd  v.  Fulton,  91  U.  S.  479,  23  U. 
seq.,  as  to  what  law,  as  affected  by  the  S.  (L.  ed.)  363  (stating  that  the  pro- 
statute  of  frauds,  governs  contracts  vision  of  the  English  statute  of 
generally.  frauds,    touching    promises    made    in 

11.  New  York  Third  Nat.  Bank  v.  consideration  of  marriage,  is  in  force 
Steel,  129  Mich.  434.  88  N.  W.  1050,  in  Georgia). 

<M  Ti.R.A.  119;  McKee  ▼.  Rudd,  222 
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§  20  STATUTE  OF  FRAUDS  26  B.  C.  L. 

statute  seems  to  have  been  enacted.**  Thus,  <m  the  theory  that  the 
provision  of  the  English  statute  was  not  in  force  and  no  similar  act 
having  been  enacted,  an  oral  antenuptial  settlement,  in  consideration 
of  the  marriage,  under  which  the  wife  is  to  enjoy  as  her  separate  prop- 
erty her  personal  estate  has  been  upheld.*'  If,  however,  the  oral  agree- 
ment is  for  the  conveyance  of  real  estate  by  a  man  to  his  intended 
wife,  it  will  fall  within  the  provision  of  the  statute  requiring  con- 
tracts for  the  sale  of  real  estate  to  be  in  writine.** 

20.  Contracts  within  Statute  Generally. — ^The  contracts  most  usu- 
ally held  to  fall  within  the  provision  requiring  contracts  in  consider- 
ation of  marriage  to  be  in  writing  are  antenuptial  agreements  between 
intended  spouses  for  a  settlement  on  the  wife.*'  It  included,  how- 
ever, prior  to  the  married  women's  property  acts,  agreements  that 
the  wife  shall  enjoy  her  property  as  her  separate  estate  free  from  any 
claim  on  the  part  of  "the  husband  by  reason  of  his  common  law  mari- 
tal rights,  such  agreements  being  in  the  nature  of  agreements  by  the 
husband  to  settle  property  upon  the  wife.**  This  is  also  true  as  regards 
an  agreement  by  an  intended  spouse  in  consideration  of  the  marriage 
to  renounce  the  interest  in  the  estate  of  the  other  spouse  to  which  he 
or  she  would  be  entitled  as  the  survivor. *•  As  a  general  rule,  mutual 
promises  of  marriage  are  not  regarded  as  within  the  provision.** 

14.  Gackenbach  v.  Brouse,  4  Watts  Siemers  v.  Siemers,  85  Minn.  104. 
&  S.  (Pa.)  546,  39  Am.  Dee.  104;  67  N.  W.  802,  60  A.  S.  R.  430;  Cole 
Lant's  Appeal,  95  Pa.  St.  279,  40  Am.  v.  Cole,  99  Miss.  335,  54  So.  953, 
Rep.  646.  Ann.    Cas.    1913E    332,    34    L.R.A. 

15.  Gackenbach  ▼.  Broose,  4  Watts  (N.S.)  147;  Satterthwaite  v.  Emley, 
&  S.  (Pa.)  546,  39  Am.  Dec.  104.  See  4  N.  J.  Eq.  489,  43  Am.  Dec.  618; 
Husband  and  Wipe,  vol.  13,  p.  1026.  Hunt  v.    Hunt,    171   N.   T.    396,    64 

16.  Barnes  v.  Black,  193  Pa.  St.  447,  N.  E.  159,  59  L.B.A.  306;  Reade  v. 
44  Atl.  550,  74  A.  S.  B.  694.  See  Livingston,  3  Johns.  Ch.  (N.  Y.)  481, 
infra,  par.  116  et  seq.,  as  to  the  effect  8  Am.  Dec.  520;  Rowell  v.  Barber, 
of  the  provision  relating  to  contracts  142  Wis.  304,  125  N.  W.  937,  27 
for  the  sale  of  real  estate  or  an  inter-  L.R.A.(N.S.)  1140;  Caton  v.  Caton, 
(st  therein.  L.  R.  2  H.  L.  127,  36  L.  J.  Ch.  88,  16 

17.  Lloyd  V.  Fulton,  91  U.  S.  479,  w.  R.  1,  6  Eng.  Rul.  Cas.  255. 
•23  U.  S.    (L.  ed.)    363    (announcing       \jote:  90  A.  S.  B.  510. 

law  of  Georgia) ;  Carter  v.  Worthing-       ig.  Lloyd  v.  Fulton,  91  U.  S.  479, 
ton,  82  Ala^  334,  2  So.  516,  60  Am.  33   U.    S.    (L.    ed.)    303;    Carter    v. 

l'r^"'o  ^^nlJ%^^  7- F^^Wa  w'r  a'  Worthington,  82  Ala.  334,  2  So.  516, 
19  Pac.  227,  11  A.  S.  R.  244, 1  L.R.A.  gj,  j^^   Rep   738 

]fL^\f^''f\n-^f''''u^^'^'^.       19.  McAnnulty  V.   McAnnulty.    120 
i.  26.  11  N^K  39/,  60  Am.  m_p  552;  j^  ^  -3      ^  ^^ 

Kichardson  V.  Richardson,  148  111.  5t)a,   -b,  .    j    ioa  t      .-fii     -iio 

.ifi  N.  E.  608,  26  L.R.A.  305;  Fraze;  Z'^m  09  iQ^f      ^  ^   Jr  11  t 'o^\^ 

V.  Andrews,  134  la.  621, 112  N.  W.  92,  ^^^;  ^^  ^3  Ann.  Cas.  556,  H  L-R-A 

13   Ann.   Cas.   556,   11  L.R.A.(N.S.)  i^.S.)    593;   Rowell  v.   Barber,    142 

r.93:  Supreme  Lodge,  etc.  v.  Ferrell,  W'S-  304,  125  N.  W.  937,  37  L.R.A. 

83  Kan.  491,  112  Pac.  155,  33  L.B.A.  (N.S.)  1140. 

(N.S.)    777;    Deshon    v.    Wood,    148  20.  Withers  v.  Bichardson,  5  T.  B. 

Ma«s.  132,  19  N.  E.  1,  1  L.R.A.  518:  Mon.  (Ky.)  94,  17  Am.  Dec.  44.     See 
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Some  of  the  statutes  expressly  exclude  from  their  operation  matual 
pi-omisee  of  marriage.'  Though  a  contract  may  have  been  entered 
into  in  contemplation  of  marriage,  yet  if  the  marriage  was  merely  an' 
incidait  and  the  eoatract  is  supported  by  other  and  valuable  consid- 
eration it  does  not  fall  within  the  statute.*  Thus  an  antenuptial' 
agreement  between  intended  spouses  that  neither  should  claim  any  of 
the  estato  left  by  the  other  is  based  on  the  consideration  of  the  mu' 
tual  releases  of  their  lights  in  each  other's  properly  and  therefore  is 
not  within  the  provision.'  Where  a  contract  is  for  the  sale  or  con- 
veyance of  real  estate,  though  the  consideration  of  the  contract  is  abo 
marriage,  the  contract  will  fall  not  only  within  the  proA^ion  relating 
to  contracts  in  oon^deration  of  marriage,  but  also  within  the  provi-- 
sion  relating  to  contracts  {or  the  sale  of  land.* 

21.  C«mtract  Perforaied  before  Marriage. — ^The  provision  in  ques- 
tion a{^lies  only  to  executory  contracts.'  Thus  it  has  been  held 
that  an  oral  agreement  made  in  consideration  of  marriage  that  after' 
the  marriage  a  debt  of  one  of  the  contracting  parties  to  the  other  shall 
be  regarded  as  paid  is  fally  performed  when  the  marriage  takes 
place,  and  is  not  thereafter  affected  by  the  statute,  as  the  contract 
leaves  nothing  to  be  done  by  tlie  parties  to  carry  oat  its  provisions.* 
So  whore,  in  pursuance  of  an  oral  agreement  and  before  th-e  mar- 
riage, the  man  assigned  to  the  wmnui  a  mortgage  in  consideration 
of  hex  marrying  him,  which  she  immediately  thereafter  did,  the 
validity  of  the  transaction,  even  as  against  the  man's  existing  cred- 
itors, is  not  affected  by  the  statute,  though  no  reference  to  the  mar- 
riage is  made  in  the  assignment.'  On  the  other  hand  where  a  man . 
who  was  then  indebted  to  third  persons  orally  promised  the  woman 
whom  he  was  about  to  marry  to  give  her  certain  bonds  as  a  marriage 
settlement  and  delivered  them  to  her  to  become  her  property  on 
the  marriage,  it  was  held  that,  the  delivery  before  marriage  being 
qualified,  the  title  to  the  bonds  did  not  pass  to  the  wife  until  after 
the  marriage,  and  as  the  oral  agreement  was  unenforceable,  no, 
greater  effect  could  be  given  to  the  transaction,  as  against  the  exist- 
also  Lewis  T.  Tapman,  00  Ifd.  294,  46  Rath,  89  Kan.  3^,  131  Pac.  604,  Ann. 
Atl.  459,  47  L.RA.  385,  Cas.  1915A  268. 

Note:  63  Am.  Dec.  533.  4.  Cole  v.  Cole,  99  Miss.  335,  M  So. 

1.  Hunt  V.  Hunt,  171  N.  Y.  396,  64  953,  Ann.  Cas.  1913E  332,  34  L.R.A. 
N.  E.  159,  59  L.R.A.  306.  (N.S.)    147.      See    also    Rainbolt    v. 

2.  Rainbolt  v.  East,  56  Ind.  538,  26  East,  56  Ind.  538,  26  Am.  Rep.  40. 
Am.  Rep.  40;  lAisen  ▼.  Jobnstm,  78       6.  Miller  v.  Sire,  224  Fed.  424,  140 
Wis.  300,  47  N.  W.  615,  23  A.  8.  B.  C.  C.  A.  118,  L.R.A.1916D  1211;  Wdd 
404.    See  also  Nowack  v.  Berger,  133  v.  Weld,  71  Kan.  622,  81  Pao.  183, 114 
Mo.  24,  34  S.  W.  489,  54  A.  S.  R.  663,  A.  S.  R.  517. 

31  L.R.A.  810.  6.  Weld  v.  Weld,  71  Kan.  622,  81 

Note:  13  Ann.  Cas.  560.  Pac.  183,  114  A.  S.  R.  517. 

3.  P.ninbolt  v.  East,  56  Ind.  538,  26  7.  Miller  v.  Sire,  224  Fed.  424,  146 
Am.  Rep.  40.     See  also  Eberhart  v.  C.  C.  A.  118,  L.B.A.1916D  1211. 

R.  r.  L.  Vol.  XXV.— 29.         4^ 
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lag  creditois  of  the  husband,  than  that  of  a  voluntary  settlement 
on  the  wife  as  distinguished  from  a  settlement  based  on  the  valuuble 
consideration  of  marriage.^ 

22.  Subseqaent  Promise  to  Perform  Agreement. — ^If  a  contract  in 
consideration  of  marriage  is  unenforceable  for  failure  to  put  it  in 
writing,  the  oral  promise  of  a  party  to  perform,  made  after  marriage, 
ia  unenforceable  for  want  of  consideration.*  And  where  the  statute 
makes  void  agreements  between  intended  spouses  in  consideration  of 
the  marriage,  unless  in  writing,  it  is  held  that  its  reduction  to  writ- 
ing after  the  marriage  will  not  render  the  written  agreement  efifective 
as  an  antenuptial  contract.**'  It  has  also  been  held  where  a  husband 
in  pursuance  of  his  antenuptial  promise,  the  consideration  of  which 
was  the  marriage,  signed  and  delivered  his  note  to  his  wife  that  the 
note  was  unenforceable  for  want  of  consideration.**  If  tbo^e  is  no 
impediment  to  the  right  of  a  husband  and  his  wife  to  contract  with 
each  other,  they  may  after  marriage  enter  into  another  contract  of 
the  same  purport  as  the  prior  contract,  which  will  be  binding  on  them, 
if  based  on  a  consideration  independent  of  the  marriage.'* 

23.  Performance  after  Marriage  Generally.— If  an  agreement, 
though  unenforceable  in  the  first  instance,  is  actually  executed  or 
carried  out  by  the  party  charged  thereby  it  becomes  valid  and  binding 
on  him.**  The  reason  that  the  provision  does  not  apply  where  the 
contract  has  been  fully  executed  is  that  proof  of  the  rights  of  the 
parties  thereunder  no  longer  rests  on  the  testimony  of  the  party 
asserting  it,  or  on  the  statements  of  others  who  may  have  heard  it  or 
claimed  to  have  heard  it.  As  between  the  parties  the  action  to  enforce 
rights  thereunder  is  not  on  the  original  contract,  but  is  usually  to  re- 
tain the  benefits  which  have  accrued  therefrom.  The  original  contract 
in  such  an  action  is  immaterial,  except  to  explain  the  consideration  for 
which  the  benefits  were  received.** 

24.  As  against  Creditors. — Ordinarily  the  defense  of  the  statute 
of  frauds  is  personal  and  cannot  be  asserted  by  third  persons,  and  this 

8.  Deshon  v.  Wood,  148  Mass.  132,  11.  Richardson  v.  Richardson,  148 
19  N.  B.  1,  1  L.R.A.  518.  111.  563,  3«  N.  E.  608,  26  L.R.A.  305. 

9.  Lloyd  V.  Fulton,  91   U.   S.  479,  12.  Eberhart  v.  Rath,  89  Kan.  329, 
23  U.  S.  (L.  ed.)  363;  Richardson  v.  131  Pac.  604,  Ann.  Cas.  1915 A  268. 
Richardson,  148  111.  563,  36  N.  E.  608,  18.  Supreme    Lodge,    etc.    v.    Fer- 
26  L.R.A.  305.  rell,  83  Kan.  491,  112  Pac.  155,  33 

10.  McAnnulty  v.  McAnnulty,  120  L.R.A.(N.S.)  777;  Blackwell  v.  Blaek- 
m.  26, 11  N.  E.  397.  60  Am.  Rep.  552;  well,  196  Mass.  186,  81  N.  E.  910,  12 
Frazer  v.  Andrews,  134  la.  621,  112  Ann.  Cas.  1070.  See  also  Weld  v. 
N.  W.  92, 13  Ann.  Cas.  556. 11  L.R.A.  Weld,  71  Kan.  62,  81  Pac.  183,  114 
(N.S.)    593;    Rowell   v.    Barber,   142  A.  S.  R.  517. 

Wis.  304,  125  N.  W.  937,  27  L.R.A.  14.  Supreme  Lodge,  etc.  v.  Fer- 
(N.S.)  1140.  rell,  83  Kan.  491,  112  Pac.  155,  23 

Notes:    11    L.R.A.(N.S.)    593;    13  L.R.A.(N.S.)  777. 
Ann.  Cas.  559;  Ann.  Cas.  1915A  272. 
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rule  has  he&a  applied  to  sustain  a  couTeyance  in  pmsoance  of  a  prior 
oral  agreement  against  the  objecticm  of  creditors  that  the  omvey- 
ance  is  voluntary  and  as  such  in -fraud  of  their  rights.*'  But  in 
case  of  a  postnuptial  conveyance  by  a  husband  to  his  mfe  in  pur- 
suance of  an  oral  antenuptial  agreement  for  a  settlement  based  on 
the  consideration  of  marriage,  a  different  rule  prevails.  According 
to  the  better  view,  while  marriage  is  a  valuable  consideration  for  a 
postnuptial  settlem^it  in  pursuance  of  a  written  antenuptial  contract,, 
an  oral  antenuptial  contract  cannot  be  relied  on  as  furnishing  a 
valuable  consideration  as  against  existing  creditors.*' 

25.  Marriage  as  Part  Perfonnance;  Framd.— -Contrary  to  the  rule 
which  prevails  in  cases  of  other  contracts,  the  subsequent  marriage 
of  the  parties  alone  is  held,  as  a  general  rule,  not  to  constitute  such 
a  part  performance  as  to  take  the  contract  out  of  the  operation  of  the 
provision  directed  against  contracts  in  consideration  of  marriage.*' 
This  rule  is  said  to  be  based  on  the  express  language  of  the  statute. 
A  promise  made  in  anticipation  of  a  marriage,  followed  by  the 
marriage,  is  the  exact  case  contemplated.  The  marriage  adds  nothing 
to  the  very  drcumstances  described  by  the  statutory  provision  which 
makes  a  writing  essential.  In  fact,  until  a  marriage  takes  place, 
there  is  no  binding  agreement  independent  of  the  statute,  so  that 
the  marriage  itself  is  a  necessary  part  of  every  agreement  made  on 
consideration  of  it,  which  the  legislature  has  said  must  be  in  writ- 
ing.** Regret  has  been  expressed  in  England  for  the  adoption  of 
the  rule  that  marriage  is  not  a  part  performance  taking  oral  con- 
tracts in  consideration  thereof  out  of  the  operation  of  the  statute,** 
and  the  view  has  been  taken  in  this  country  that  the  consummation 
of  the  marrij^e  constitutes  such  a  part  performance  by  the  woman 
as  to  prevent  the  operation  of  the  statute.'*  Though  the  marriage 
itself  is  not  a  suflBcient  part  performance,  marriage  in  connection 
with  other  acts  has  been  so  regarded.*    Thus  where,  in  consideration 

16.  See  infra,  par.  385.  See  also  Barnes  v.  Blaek,  193  Pa.  St. 

16.  See  infra,  par.  387.  447,  44  Atl.  550,  74  A-  S.  R.  694. 

17.  Peek  v.  Peek,  77  Cal.  106,  19  Notes:  53  Am.  Dec.  544;  11  A.  S.  R. 
Pac.  227,  11  A.  S.  R.  244,  1  L.R.A.  244;  74  A.  S.  R.  695;  90  A.  S.  R.  510; 
185;  McAnnnlty  v.  McAnnnlty,  120  2  L.R.A.  373;  Ann.  Cas.  1913E  334. 
111.  26, 11  N.  E.  397,  60  Am.  Rep.  552;  See  Specific  Pebtormance,  ante,  p. 
Richardson  v.  Richardson,  148  111.  563,  258  et  seq.,  as  to  what  constitutes  a 
36  N.  E.  608,  26  L.R.A.  305;  Frazer  part  performance  taking  the  transac- 
V.  Andrews,  134  la.  621, 112  N.  W.  92,  tion  out  of  the  operation  of  the  stat- 
13  Ann.   Caa.  556,  11  L.R.A.(N.S.)  ute. 

593:  Welch  v.  Wbelpley,  62  Mich.  15,  .18.  Hunt  v.  Hunt,  171  N.  7.  396,  64 

28  N.  W.  744,  4  A.  S.  R.  810;  Hunt  v.  N.  E.  159,  59  L.R.A.  306. 

Hunt.  171  N.  Y.  396,  64  N.  E.  159,  19.  Note:  53  Am.  Dec.  545. 

59  L.R.A.  306;  Reade  v.  Livingston,  3  20.  Nowack  v.  Berger,  133  Mo.  24, 

Johns.  Oh.   (N.  Y.)  481,  8  Am.  Dec.  34  S.  W.  489,  54  A.  S.  R.  663,  31 

620;  Rowell  v.  Barber,  142  Wis.  304,  L.R.A.  810. 

125  N.  W.  937,  27  L.R.A.(N.S.)  Il40.  1.  Neals  v.  Neals,  9  WalL  L  19  U. 
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of  the  marriage,  the  father  of  the  wife  orally  agreed  to  give  her  a 
houae,  and  in  pursuance  of  the  agreement  placed  her  in  possession 
and  permitted  her  to  retain  the  use  and  enjoyment  thereof  for  some 
time,  this  was  held  sufficient  to  take  the  agreement  out  of  the  opera- 
tion of  the  statute.*  If  the  failure  to  reduce  the  agreement  to  writ- 
ing is  the  result  of  fraud  on  the  part  of  one  of  the  intended  spouses, 
this  has  been  considered  ground  for  ite  enforcement  under  the  gen- 
eral rule  that  a  court  of  equity  will  not  permit  the  statute  to  be  used 
as  a  cloak  for  fraud.*. 

V.  Agkbbment  Nor  to  Bb  Pbrtormbd  -within  a  Ybab 

Oeiieral  Prmevplea 

26.  In  General.-r-The  £ngiish  statute  (29  Car.  II,  c.  3,  §  4)  pnt* 
vides  that  no  action  shall  be  brought  whereby  to  charge  any  person  on 
"any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,"  unless  the  agreement  .on  which  such 
action  shall  be  brought  or  some  memorandum  thereof  shall  be  in 
writing,  etc.  A  similar  provision  is  contained  in  the  statutes  in  most 
jurisdictions  in  this  country.  The  object  of  this  provision  is  said 
to  be  to  prevent  contracts  not  to  be  performed  within  the  year  from 
being  vouched  by  parol  evidence,  when  at  a  future  period  any  ques- 
tion might  arise  as  to  their  terms.  It  includes  only  such  agreements 
je,  fairly  and  reasonably  interpreted,  do  not  admit  of  a  vaUd  ezecu* 
tion  witJiin  the  space  of  a  year.^  On  the  other  hand,  it  is  within  the 
statute,  as  a  general  rule,  if  the  time  for  the  full  performance  of  the 
contract  exceeds  a  year*  though  the  excess  be  ever  so  little.*  An 
agreement  to  execute  thereafter  a  written  contract  which  is  not  to 

S  (L  ed.)  590;  Houghton  v.  Hougfa-  Co.  v.  Sickles,  6  WalL  580,  18  U.  S. 
ton,  14  Ind.  505,  77  Am.  Dec.  69;  (L.  ed.)  550;  FaU  v.  Hazelrigg,  45 
Dugan  V.  Gittings,  3  Gill  (Md.)  138,  Ind.  576,  15  Am.  Rep.  278;  Lapham  v. 
43  Am.  Dec.  306.  "Whipple,  8  Mete.  (Mass.)  59,  41  Am. 

Note:  53  Am.  Dec  545.  Deo.   487;   Lyon  v.  King,   11   Mete. 

2.  Dugan  v.  Gittings,  3  Gill  (Md.)    (Maas.)  411,  45  Am.  Dec.  219. 
138,  43  Am.  Dec.  306.  Notes:  93  Am.  Dec  86;  8  L.R.A.    . 

8.  Peek  V.  Peek,  77  Cal.  106, 19  Pac  337. 
227  11  A  S.  R.  244,  1  L.R.A.  185;  6.  Wiekaon  v.  Monarch  Cycle  Mfg. 
Gre^n  v.  Green,  34  Kan.  740,  10  Pac.  Co.,  128  Cal.  156,  60  Pac.  764,  79  A.  S.  ' 
156,  55  Am.  Rep.  256;  Glass  v.  Hul-  R.  36;  Groves  v.  Cook,  88  Ind.  169,  45 
bert  102  Mass.  24,  3  Am.  Rep.  418.  Am.  Rep.  462;  Chase  v.  Hinckley,  126 
See  also  Petty  v.  Petty,  4  B.  Mon.  Wis.  75, 105  N.  W.  230,  110  A.  S.  R. 
(Kv )  215,  39  Am.  Dee.  501.  See  in-  896,  5  Ann.  Cas.  328,  2  L.R.A.(N.S.) 
fra  par  343  738;  Braeegirdle  v.  Heald,  1  B.  &  Aid. 

4.  Jilson  V.  Gilbert,  28  Wis.  637,  7  722,  19  Rev.  Rep.  442,  17  Eng.  RuL 
Am    Rep.  100.  Cas.  177. 

Notes:  93  Am.  Dec.  87;  8  L.R.A.      Notes:  138  A.  S.  R.  611;  3  L.EJL 
33;  337;  5  Ann.  Cas.  330. 

h.  Washington  Steam,  etc,  Packet 
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be  perfonoed  witiiin  a  year  is,  it  seems,  itself  invalid.'  That  a  con- 
tract cannot  be  performed  within  a  year  means,  not  a  natural  or 
physical  impossibility,  but  an  impossibility  by  the  terms  of  the  con- 
tract itself,  or  by  the  understanding  and  intention  of  the  parties 
as  shown  by  the  contract.^ 

27.  CMBputatiML  of  Period  of  Performance  Geoerally. — ^The  stat- 
ute includes,  as  a  general  rule,  a  contract  which  cannot  be  finally 
and  fully  performed  until  after  the  expiration  of  a  year  from  the  time 
at  which  it  is  made,  whether  the  delay  arises  from  the  remoteness 
of  the  period  at  which  performance  is  to  commence  or  the  length 
of  time  for  which  it  is  to  ocmtinue.'  It  is  generally  held  that  a  c<m- 
tract  f(»r  a  year  beginning  at  a  future  date  is  within  the  statute,** 
even  if  the  year  is  to  be  computed  from  the  day  following  the  mak- 
ing of  liie  contract,**  though  the  view  has  been  taken  tiiat  a  coa- 
tract  for  a  year's  service  to  begin  on  the  day  following  that  on 
whidi  it  was  made  is  not  within  the  statute.**  If  the  c(«b»ct  period 
commences  running  immediatriy  on  the  maMng  of  the.  contract 
dnd  is  to  extend  for  a  year  and  no  longer,  it  is  not  within  the  stat- 
ute.** The  time  consumed  in  negotiations  between  the  parties  prior 
to  the  time  of  the  actual  meeting  of  their  minds  on  the  terms  of  the 
agreement  is  not  considered  in  determining  the  period  of  perform- 
ance.** 

28.  Inctming  of  Liability  Dependent  on  Contingency.— It  is  the 
general  rule  that  though  the  arrival  of  the  time  at  which  a  duty  will 
be  imposed  on  the  defendant  to  act  is  dependent  on  the  happening 
of  a  contingency,  the  contract  is  not  within  the  statute  if  this  con: 
tingency  may  happen  within  a  year.*'  And  it  is  held  that  although 
a  contract  in  term  covers  a  period  of  more  than  a  year,  yet  if  under 

7.  Hand  v.  Osgood,  107  Uich.  55,  64       12.  Dickson  v.  Frisbee,  62  Ala.  165, 
N.  W.  867,  61  A.  S.  R.  312,  30  L.E.A.  23  Am.  Rep.  565. 

379.  13.  Sanborn  v.  Fireman's  Ins.  C!o., 

8.  JilsoD  V.  Gilbert,  26'  Wis.  637,  7  18  Gray   (Mass.)   448,  77  Am.  Dec. 
Am.  Rep.  100.  419;  Moore  v.  Fox,  10  Johns.  (N.  Y.) 

Note:  93  Am.  Dec.  87.  244,  6  Am.  Dec.  338. 

9.  Note:  93  Am.  Dec.  86.  Note:  138  A.  S.  R.  612. 

10.  Wickson  v.  Monarch  Cyde  Mfg.      14.  Notes:  138  A.  S.  R.  613;  6  Ann. 
Ck).,  128  Cal.  156,  60  Pac.  764,  79  A.   Caa.  331.  -    • 

S.  R.  36 ;  Sutcliffe  v.  Atlantic  Mills,      16.  Linseott  v.  Mclntire,  15  Me.  201, 

13  R.  I.  480,  43  Am.  Rep.  39;  Chase  33  Am.  Dec.  602;  Okin  ▼.  Selidor,  78 

V.  Hinckley,  126  Wis.  75,  103  N.  W.  N.  J.  L.  54,  78  AtL  770,  138  A.  S.  R. 

230,  110  A,  S.  R.  896,  5  Ann.  Cas.  588;    Oadsden   ▼.   Lance,   1   McMul. 

328,  2  LJ{.A.(N.S.)  738.  Eq.    (S.  C.)   87,  37  Am.  Dec.  548; 

Notes:    93  Am.  Dec.  87;  138  A.  S.  Thomas  v.  Armstrwug,  86  Va.  323,  10 

R.  611;  3  L.R.A.  338;  5  Ann.  Cas.  330.  S.  E.  6,  5  L.R.A.  529;  Peter  ▼.  Comp- 

11.  Chase  ▼.  Hinckley,  126  Wis.  75,  ton.    Skin.    363,    6   Eng.    Bol.    Cas. 
105  N.  W.  230,  110  A.  S.  R.  896,  5  298. 
Ann.  Cas.  328,  2  L.R.A.(N.S.)  738.  Note:  188  A.  S.  B.  699. 


Note:  138  A.  S.  R.  61L 
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its  terms  perfortaance  may  be  required  of  the  promisor  within  one 
year,  the  contract  is  not  within  the  statute,  as  the  statute  being  laid 
in  the  negative  form,  to  wit,  "not  to  be  performed,"  it  does  not  apply 
when  by  the  happening  of  a  contingeney  the  defendant  may  be 
required  to  perform  his  contract  within  a  year,  but  only  where  by  no 
contingency  covered  by  the  contract  can  be  within  a  year  be  required 
to  perform  it.^*  On  this  principle  it  is  held  ihat  oontraets  of  insure 
ance  extending  over  a  period  of  a  year  are  not  within  the  statute, 
as  the  liability  of  (he  insurer  thereon  may  occur  within  the  year  by 
the  happening  of  the  contingency  insured  against.*'  It  has  also 
been  held  that  a  contractor,  who-  has  orally  agreed  that  a  sidewalk 
or  the  like  laid  by  him  will  stay  in  good  condition  for  a  period  of 
five  yeatB,  is  liaUe  to  an  action  based  on  a  breach  occurring  within 
one  year,  as  his  contract  with  respect  to  such  breach  is  not  within 
the  statute." 

29.  Possibility  of  Performaaee  within  a  Year;  CSoieral  Rule.— In 
order  to  bhng  a  contract  within  ihe  infra  annum  clause,  it  must 
appear  affirmatively  tttat  it  is  not  to  be  performed  within  the  year,** 
and  it  has  been  said  that  the  purpose  of  the  statute  is  to  provide 
only  for  a  case  in  which  th»e  cannpt  be  an  actionable  breach  with- 
in the  specified  time.**  So  it  is  the  generally  accepted  rule  that 
to  bring  a  contract  within  its  operation  there  must  be  an  express 
and  specific  agreement  not  to  be  performed  within  the  space  of  a 
year;  jf  the  thing  may  be  performed  within  the  year,  it  is  not  with- 
in the  statute,  a  restricted  construction  being  given  to  the  statute 
on  account  of  the  negative  form  of  the  provision.*    A  contract  is  not 

16.  Okin  V.  Selidor,  78  N.  J.  L.  54,  834;  Warner  v.  Texas,  etc.,  R.   Co., 
78  Atl.  770,  138  A.  8.  R.  588;  Sheehy  164  U.  S.  418,  17  S.  Ct.  147,  41  U.  S. 
V.  Adarene,  41  Vt.  541,  98  Am.  Dec.  (L.  ed.)  495;  Woolridge  v.  Stern,  42 
023.  Fed.  311,  9  L.R.A.  129;  Arkansas  Mid- 
Note:  138  A.  S.  R.  608.  land  R.  Co.  v.  Whitley,  54  Ark.  199, 

17.  Sanford  v.  Orient  Ina.  Co.,  174  15  s.  W.  465, 11  L.R.A.  621;  Meyer  v. 
Mass.  416,  54  N.  E.  883,  75  A.  S.  R.  Roberts,  46  Ark.  80,  55  Am.  Rep.  567; 
358.  See  also  Sanborn  v.  Firemai'a  Valley  Planting  Co.  v.  Wise,  93  Ark. 
Ins.  Co,  16  Gray  (Mass.)  448,  77  Am.  1  jgS  S.  W.  768,  26  L.R.A.(N.S.)  403; 
^-  .*}U  Sr***,.no  ff Tt'  L^^o  Osment  v.  McElrath,  68  Cal.  466,  9 
?'«^n^no^*-  ^^'  ^  ^-  ^-  ^'  ^^  Pac.  731,  68  Am.  R^p.  17;  Brown  v. 
""'No't^-:  Ti8  A.  8.  R.  608;  4  Ann.  J^^'^  Conn^«»«'  f^l^S^  g 
Cas.  176;  Ann.  Cas.  1916E  li40.  l^^"^' ?^ ' S'^^^n^^  ^^A    s'  R 

18.  Okin  v.  SeUdor,  78  N.  J.  L.  54,  ^?^"-  ^^'  f.^^-  1"^65,  21  AS.  R. 
78  Atl.  770,  138  A.  S.  R.  588.  ^*J'  HjJl  v- Solomon,  61  Conn.  476  ^ 

Note:  Ann.  Caa.  1916E  1138.  Atl.   876,  29  A.   S.  R.  ^8,  Hill  v. 

19.  Foote  V.  Ememjon,  10  Vt.  338,  Jamieson,  16  Ind.  125,  79  Am.  Dec. 
33  Am.  Dae.  205.  414;    Dickey   v.    Di(*inson,    105   Ky. 

20.  Sheehy  v.  Adarene,  41  Vt.  541,  748,  *d  S.  W.  761,  88  A.  S.  R.  337; 
98  Am.  Dec.  623.  Gatth  v.  Davis,  120  Ky.  106,  85  S.  W. 

1.  McPhereon  v.  Cox,  96  U.  S.  404,  692,  117  A.  S.  R.  571;  East  Tennes- 
24  U.  S.  (L.  ed.)  746;  Walker  v.  John-  see  Tel.  Co.  v.  Paris  Electric  Co.,  156 
son,  96  U.  S.  424,  24  U.  S.  (L.  ed.)   Ky.  762,  162  8.  W.  530,  Ann.  Cas. 
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brought  within  the  statute  by  the  fact  tliat  the  full  performance 
within  a  year  is  highly  improbable,*  nor  by  the  fact  that  the  parties 
may  not  have  expected  that  the  contract  would  be  performed  within 
the  year.*  This  is  said  to  be  true  if  there  is  a  possibility  of  its  being 
performed  within  a  year,  and  there  is  no  stipulation  that  it  shall 
not  be  so  performed.*  If  an  agreement  is  capable  of  being  performed 
within  a  year,  it  is  not  within  the  statute,  although  it  be  not  acj;ually 
performed  till  after  that  period,  and  after  the  expiration  of  the  year 
it  still  remains  binding.'  • 

30.  Application  of  Rule  Generally. — ^In  pursuance  of  the  rule  an- 
nounced in  the  foregoing  paragraph  it  is  generally  held  that  if  the 
full  performance  of  a  contract,  contemplating  immediate  action  or 
performance  thereunder,  may  by  the  happening  of  a  contingency 
be  effectuated  within  a  year  the  contract  is  not  within  the  statute.* 

1915C  543;  Linseott  ▼.  Mclntiie,  15  Deo.  720;  93  Am.  Deo.  86;  88  A.  8.  R. 
Me.  201,  33  Am.  Deo.  602;  Lapham  v.  337;  138  A.  S.  B.  690;  3  L.RA.  339; 
Whipple,  8  Mete.  (Mass.)  59,  41  Am.  11  L.R.A.  621;  15  L.R.A.(N.8.)  313 
Dec.  487;  Lyon  v.  King,  11  Mete,  et  seq.;  4  Ann.  Cas.  174;  Ann.  Cas. 
(Mass.)  411,  46  Am.  Dec.  219;  Doyle  1916E  1137;  17  Eng.  Rul.  Cas.  181, 
T.  Dixon,  97  Mass.  208,  98  Am.  Dec.  184. 

80;  Somerby  v.  Biutin,  118  Mass.  279,  2.  Lockwaod  t.  Barnes,  3  Hill  (N. 
19  Am.  Eep.  459;  Caxnig  v.  Cair,  167  Y.)  128,  38  Am.  Dec.  620. 
Mass.  544,  46  N.  E.  117,  57  A.  S.  R.  3.  Woolridge  v.  Stern,  42  Pe<3.  311, 
488,  35  L.R.A.  512;  Blanding  v.  Sar-  9  L.R.A.  129;  Arkansas  Midland  R. 
gent,  33  N.  H.  239,  66  Am.  Dee.  720;  Co.  v.  Whitley,  54  Ark.  199, 15  8.  W. 
Oaolt  V.  Brown,  48  N.  H.  183,  2  Am.  465,  11  L.R.A.  621;  Osment  v.  McEl- 
Rep.  210;  Okin  v.  Selidor,  78  N.  J.  L.  rath,  68  Cal.  466,  9  Pac.  731,  58  Am. 
54,  78  Atl.  770,  138  A.  S.  R.  588;  Rep,  17;  Pall  v.  Hazelrigg,  45  Ind. 
Moore  ▼.  Vox,  10  Johns.  (N.  T.)  244,  576, 15  Am.  Rep.  278;  Dickey  ▼.  DiA- 
6  Am.  .Dec.  338;  Kent  v.  Kent,  62  N.  inson,  105  Ky.  748,  49  S.  W.  761,  88 
Y.  560,  20  Am.  Rep.  502;  Warren  A.  S.  R.  337;  Kent  v.  Kent,  62  N.  Y. 
Chemical,  etc,  Co.  v.  Holbrook,  118  N.  560,  20  Am.  Rep.  502;  Warren  Chem- 
Y.  586,  23  N.  E.  908, 16  A.  S.  R.  788;  ical,  etc,  Co.  v.  Holbrook,  118  N.  Y. 
Blake  v.  Voight,  134  N.  Y.  69,  31  N.  586,  23  N.  E.  908,  16  A.  S.  R.  788. 
£.  256,  30  A.  S.  R.  622;  Konamaker  v.  Notes:  3  L.R.A.  340;  16  L.R.A. 
Amos,  73  Ohio  8L  163,  76  N.  E.  949,   (N.S.)  313. 

112  A.  8.  B.  708,  4  Ann.  Gas.  170,  4  .    4.  Lewis  y.  Tapman,  90  Md.  294,  45 
LR.A.(N.8.)  980;  McGinnis  v.  Cook,  Atl.  459,  47  L.R.A.  385, 
57  Vt.  36,  52  Am.  Rep.  115;  Seddon  v.       Note:  3  L.R.A.  339. 
Rosenbanm,  85  Va.  928,  9  S.  E.  326,  3      6.  Peters  v.  Westborongh,  19  Pick. 
L.R.A.  337;  Thomas  v.  Armstrong,  86   (Mass,)  364,  31  Am.  Dee.  142;  War- 
Va.  323,  10  S.  E.  6,  5  L.R.A.  529;  ren  Chemical,  etc.,  Co.  v.  Holbrook, 
•Tilson  T.  Gilbert,  26  Wis.  637,  7  Am.  118  N.  Y.  586,  23  N.  E.  908,  16  A.  8. 
Rep.  100;  Treat  v.  Biles,  68  Wis.  344,  R.  788. 
32  N.  W.  517,  60  Am.  Rep.  868;  Don-       Note:  138  A.  8.  R.  594. 
ellan  v.  Read,  3  B.  ft  Ad.  899,  23  B.       6.  Arkansas  Midland  R.  Co.  v.  Whit- 
C.  L.  215,  6  Eng.  Rul.  Cas.  298;  Peter  ley,  54  Ark.  199,  15  S.  W.  465,  11 
V.   Compton,  Skin.  353,  6  Eng.  RuL  L.R.A.  621;  Hill  v.  Jamieson,  16  Ind. 
Cas.  298.  125,  79  Am.  Dec  414;  Linseott  v.  Mc- 

Notes:  38  Am.  Deo.  622;  41  Am.  Intire,  15  Mc  201,  33  Am.  Dec.  602; 
Doc  487;  45  Am.  Dec.  220;  66  Am.  Peters    v.     Westborough,     Ifi    Pick. 
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And  in  BomeoflBes  the  view  is  taken  that  though  the  period  of  the 
duration  of  the  contract  is  fixed  at  m<»:e  than  a  year,  the  faet  that  it 
also  expressly  provides  (or  its  termination  upon  the  happening  o( 
a  contingency  which  may  or  may  not  happen  within  a  year  tekes 
it  out  of  the  op«*ation  of  the  statute.'  This  latter,  however,  is  not 
universally  recognized,*  and  it  has  been  held  by  the  federal  supreme 
court  that  a  contract  for  the  use  of  a  pat^ted  article  on  a  steamboat 
for  a'period  of  several  years,  ''if  the  boat  should  last  so  long,"  is  not 
taken  out  of  the  statute  by  such  limitation.*  Where  the  period  for 
the  duration  of  the  contract  in  the  first  instance  is  within  a  year, 
the  fact  that  the  time  of  performance  may  be  enlarged  on  the  hap- 
pening of  some  contingency  beyond  a  year  does  not  bring  it  within 
the-  statute,  as  it  is  nevertheless  a  contract  which  may  be  performed 
within  a  year  from  the  time  of  its  inc^tion.**  And  on  principle 
it  would  seem  that  a  privilege  given  one  of  the  parties  to  extend  the 
contract  beyond  a  year  will  not  render  it  invalid,  in  so  far  as  the 
original  duration  of  the  contract  is  oonoemed,  though  the  privilege 
for  extension  may  be  within  the  statute  and  not  itself  enforceable.^* 
A  fortiori,  provision  for  the  extension  of  tiie  contract  by  the  mutual 
consent  of  the  parties  will  not  bring  it  within  the  statute."  In  case 
of  a  building  contract  or  the  like,  the  fact  that  a  maximum  time  for 
its  performance  is  fixed  at  a  period  of  over  a  year  is  immaterial,  as 
this  does  not  prevent  the  contract  from  being  capaUe  of  performance 
within  a  year.*'  So  an  agreement  by  which  the  defendant  agreed 
to  buy  certain  shares  of  stock  and  sell  them  to  the  plaintiff  at  a  certain 
price,  the  plaintiff  to  take  the  same  at  the  end  of  three  years  from  the 
date  of  the  agreement,  but  with  the  right  to  take,  the  stock  at  any  time 
prior  to  the  expiration  of  the  three  years,  has  been  held  not  to  be 
within- the  statute.**    An  oral  agreement  whose  performance  is  de- 

(Mass.)  364,  31  Am.  Dec.  142;  Weath-  10,  Notes:  138  A.  S.  E.  606;  4  Ann. 

erford,  etc.,  R.  Co.  v.  Wood,  88  Tex.  Cas.  176. 

191,  30  S.  W.  859,  28  L.B.A.  526.  H.  Note:  4  Ann.  Ca8.  176. 

Notes:  138  A.  S.  B.  599;  3  L.E.A.  12.  .Brigham  v.  Cariirie,  78  Ala.  243, 

340;    4   Ann.    Cas.    174;    Ann,    Cm.  55  j^  R^p  gg, 

1916E  1137        ^    ^  ^  ^^  Note:  138  A.  S.  R.  606. 

I  w^u    !lf  ■   ;      «?        o    1,  f       13.  LouisvUle,  etc.,  R.  Co.  v.  Coyle, 

8.  W^hington,  etc     Steam  Packet  ^^  ^     ^^  ^^  g  ^  ^^  ^  g/^ 

?K  ^.f  Slr^a^S  v.VnU;  S  S'  '^  t  'i-  '"''^  fif.H 

R.  I.  580,  73  Ati.  309,  17  Ann.  Cas.  f^'  ^*""o!- ^'*^"'  ^  \^-  ^^'  ^ 
205  Am.  Rep.  210;  Seddon  v.  Rosoibaum, 

Notes:  138  A.  S.  R.  607;  3  L.R.A.  8^  Va.  928,  9  S.  E.  326,  3  L.R.A.  337. 
340  '  Notes:  138  A.  S.  R.  593;  15  L.R.A 

9.  Washington,  etc.,  Steam  .Packet   (N.S.)  316. 

Co.  V.  Sickles,  5  WaU.  580,  18  U.  S.  !*•  Seddon  v.  Rosenbaum,  85  Va, 
(L.  ed.)   550.  928,  9  S.  E.  326,  3  L.R.A.  337. 
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pendent  on  the  terminaticm  of  futaie  <a  pending  litigation  is  not 
invalidated.'' 

31.  Performance  Contingent  on  Death.— The  general  rule  has  been 
adopted  both  in  this  country  and  in  England,  though  in  the  latter 
jurisdiction  there  has  been  some  conflict  in  the  cases,  that  an  agree- 
ment or  promise  the  performance  or  duration  of  which  is  contingent 
on  the  duration  of  human  life  is  not  within  the  statute,  because  by 
the  death  of  the  person  within  one  year,  on  the  happening  c^  which  the 
performance  is  to  take  place  or  the  duration  of  the  contract  to  cease, 
a  valid  execution  or  performance  may  be  had  within  that  time.** 
This,  according  to  the  better  view,  is  true  even  where  performance 
is  contingent  on  the  death  of  more  than  one  person,*'  though  such 
view  is  not  universally  recognized,  and  has  met  with  criticLsm  on 
the  ground  that  there  is  an  apparent  inconsistency  in  holding  invalid 
an  agreement  which  by  calculation  extends  beyond  a  year  by  a  single 
day,  and  upholding  an  agreement  where  the  great  probability  is  that 
performance  will  extend  over  a  dozen  years  or  more,  and  it  has  been  , 
8aid  that  it  was  doubtless  cases  like  these  that  run  "the  knife  of 
judicial  interpretation  dangerously  near  the  vitals  of  this  clause  of 
the  statute."  *•  The  general  rule  is  applied  to  contracts  for  perscmal 
services,"  for  support,**  to  make  bequests,*  and  to  refrain  firom  doing 
some  personal  act.*  It  is  not,  however,  restricted  to  such  instances. 
Thus  it  is  hold  to  apply  to  an  agreement  by  a  railroad  company  to 
give  a  person  a  pass  for  life ; '  also  to  a  contract  to  give  a  person  a  pass 
for  a  stated  number  of  years,  as  the  death  of  such  person  withm  a 
year  will  operate  as  a  full  performance  of  the  contract.*  So  a  con- 
tract, between  intended  ^wuses,  whereby  the  wife  agrees  not  to  daim, 

16.  MePherson  v.  Cox,  96  U.  S.  404,      19.  See  infra,  par.  59. 
24  D.  S.  (L.  ed.)  746.  20.  See  in&a,  par.  49. 

Note :  4  Ann.  Cas.  175.  1.  See  infra,  par.  50. 

1«.  Woolridge  v.  Stem,  42  Fed.  811,       2.  See  infra,  par.  47  et  seq. 
9  L.R.A.  129;  Meyer  v.  Roberts,  46       3.  Weatherfbrd,     ete.,    R.     Co.    ▼. 
Ark.  80,  56  Am.  Rep.  567;  Myers  v.  Wood,  88  Tex.  191,  30  S.  W.  860,  28 
Saltry,  163  Ky.  481,  173  S.  W.  1138,  .L.R.A.  526. 

Ann.  Cas.  1916E  1134:  Kent  v.  Kent,       Notes:  138  A.  S.  R.  602;  3  L.Rjk. 
62   N.   Y.    560,   20    Am.   Rep.    502;  339;  4  Ann.  Cas.  176. 
Weatherford,  etc.,  R.  Co.  v.  Wood,  88      4.  Weatherford,    etc,    R.%  Oo.    v. 
Tex.  191,  30  S.  W.  859,  28  UR.A.  526;  Wood,  88  Tex.  191,  30  S.  W.  869,  28 
Thomas  v.  Armstrong,  86  Va.  323,  10  L.R.A.  526. 

S.  E.  6, 5  L.R.A.  629 ;  Jilson  v.  Gilbert,      This  is  the  same  view  which  is  gen- 
26  Wis.  637,  7  Am.  Rep.  100.  erally  taken  as  to  a  contract  to  snp- 

Notes:  138  A.  S.  R.  601;  3  L.R.A.  port  a  person  for  a  stated  nmnber  of 
339;  4  Ann.  Cas.  176;  Ann.  Cas.  1916E  years.    See  infra,  par.  49. 
1141.  And  in  this  respect  it  differs  from  a 

17.  Weatherford,  etc.,  E.  Co.  v.  contract  for  personal  services,  the 
Wood,  88  Tex.  191,  30  S.  W.  859,  28  farther  performance  of  which,  as  dis- 
I<.R.A.  526.  tinguidied  from  full  performance,  is 

Note:  138  A.  S.  R.  603.  excused  by  the  death  of  the  en^loyee. 

18.  Note:  138  A.  S.  R.  601,  603.        See  infra,  par.  59. 
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as  survivor,  any  marital  hgbts  ia  the  personal  estate  of  the  husband 
in  consideration  of  payments  to  be  made  to  her  during  his  life,  has 
been  held  not  to  be  within  the  statute  because  it  is  capaUe  of  full 
performance  within  a  year  if  tbe  husband  dies  within  such  time.' 
The  rule  is  applied  not  only  where  the  full  performance  of  the  con- 
tract is  contingent  on  the  death  of  a  person  but  also  where  it  is  con- 
tingent on  the  death  of  an  animal.* 

32.  Time  of  Performanca  Not  Fixed;  General  Rule. — ^The  general 
rule  seems  to  be  that  where  no  time  is  fixed  by  the  parties  for  the  per- 
formance of  their  agreement,  and  there  is  nothing  in  the  agreement 
itself  to  show  that  it  cannot  be  performed  within  a  year  according 
to  its  tenor  and  the  understanding  of  the  parties,  it  is  not  within  the 
statute.^  This  was  established  in  England  in  1832  in  a  case  when 
a  landlord  agreed  to  make  certain  improvements  witliout  fixing  the 
time  for  their  completion,*  and  is  well  illustrated  in  a  case  in  this 
country  where  the  contract  had  for  its  object  the  planting,  gathering 

^  and  marketing  of  a  crop  of  cotton,  all  of  which  could,  according 
to  the  course  of  nature,  be  performed  within  a  year  if  the  season 
and  other  circumstances  were  favorable.'  It  is  also  applied  to  build- 
ing contracts  and  the  like  requiring  exten^ve  work  and  labor,  though 
the  parties,  as  a  matter  of  fact,  could  not  have  expected  the  contract  - 
to  be  performed  within  the  year.*"  Thus  where  a  person  who  had  a 
contract  for  extensive  government  work  to  be  completed  within  about 
two  years  entered  into  a  contract  with  another  person  for  the  delivery, 
as  needed,  of  all  of  certain  material  required  to  fulfil  the  former 
contract,  it  was  held  that  as  the  latter  eontract  nri^  be  performed 
within  a  year,  if  the  party  having  the  contract  with  the  government 
should  push  the  work  and  complete  it  before  the  required  time,  it 
was  not  within  the  statute.'* 

33.  Qualification  of  Rule. — As  a  qualification  of  the  general  rule 
announced  in  the  preceding  paragraph  the  view  has  been  taken  that 
when  no  time  for  the  complete  performance  of  the  contract  is  fixed, 
still  if  from  the  object  to  be  accomplished  and  the  surrounding  cir- 

6.  Houghton  v.  Houghton,  14  Ind.       Notes:  138  A.  S.  R.  590;  2  LJtA. 
505.  77  Am.  Dee.  69.  (N.S.)  313. 

6.  Notes:  138  A.  S.  R.  602;  Ann.       8.  Donellan  v.  Read,  3  B.  ft  Ad.  899, 

Cas.  1916E  1142.  23  E.  C.  Li  215,  6  Eng.  Rul.  Cas.  298.               | 

7.  McPherson  v.  Cox,  96  U.  S.  404,  9.  VaUey  Planting  Co.  v.  Wise,  93  ' 
24  U.  S.  (L.  ed.)  746;  Walker  v.  Ark.  1,  123  S,  W.  768,  26  LJI.A.  , 
Johnson,  96  U.  S.  424,  24  U.  S.  (L.  (N.S.)  403.  I 
ed.)  834;  Haussman  v.  Bumham,  59  Note:  138  A.  S.  R.  591.  i 
Conn.  117,  22  Atl.  1065,  21  A.  S.  R.  As  to  contracts  of  employment  gea- 
74;  Nonamaker  t.  Amos,  73  Ohio  St.  erally,  see  infra,  par,  55  et  seq. 
163,  76  N.  K  949,  112  A.  S.  R.  708,  10.  Notes:  138  A.  S.  R.  592;  16 
4  Ann.  Cas.  170,  4  L.R.A.(N.S.)  980;  L.R.A.(N.S.)  314. 
Donellan  t.  Read,  3  B.  &  Ad.  899,  23  11.  Walkw  v.  Johnson,  96  U.  S.  424, 
E.  C.  L.  215,  6  Eng.  RuL  Cas.  298.  24  U.  S.  (L.  ed.)  834. 
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cumstances  it  clearly  and  irresistibly  appears  that  the  parties  inteuded 
that  the  contract  should  extend  over  a  year,  it  is  within  the  statute, 
though  it  cannot  be  said  that  there  is  any  impossibility  preventing 
its  performance  within  a  year.**  Tliis  qualification  applies  to  a  sub- 
scription for  a  publication,  to  be  published  in  parts,  which  could 
not,  in  the  ordinary  course  of  publieatioa,  be  completed  in  a  year 
and  was  not  intended  by  the  parties  to  be  so  completed,  though  no 
time  for  completion  was  stated.*'  And  it  has  been  held,  in  case 
of  a  contract  tor  work  and  labor  to  accomplish  a  certain  object  which 
failed  to  epedty  the  time  within  which  it  was  to  be  performed,  that 
if,  considering  the  terms  and  subject  matter  of  the  contract,  the  nature 
and  extent  of  the  work  ta  be  done  under  it,  and  the  knowledge  of 
the  parties  of  all  the  circumstances  govieming  the  progress  of  the 
work,  the  conclusion  is  irresistible  that  it  was  not  contemplated  or 
understood  by  the  parties  that  the  contract  was  to  be  performed 
within  one  year,  it  is  within  the  statute.**  The  same  has  been  held 
true  where  it  clearly  appeared  that  the  parties  contemplated  a  perma- 
nent arrangement  necessarily  extending  beyond  a  year,**  as  in  case 
of  a  contract  between  a  telephone  and  an  electric  light  company  for 
the  use  by  one  of  the  poles  of  the  other,  the  parties  contemplating 
a  permanent  arrangement,  though  no  definite  time  for  its  duration 
was  fixed.*' 

34.  Option  to  Terminate  Contract;  General  View. — ^If  no  definite 
time  for  the  duration  of  the  contract  is  fixed  and  it  may  be  terminated 
at  will  or  by  a  certain  notice,  which  will  permit  of  its  termination 
within  a  year,  it  is  not  within  the  statute.*'  But  it  is  the  general  rule 
that  the  fact  that  either  of  the  parties  may  have  an  option  to  put  an 
end  to  the  contract  within  a  year  does  not  take  it  out  of  the  operation 
of  the  statute  if, independent  of  the  exercise  of  such  a  power,  the  agree- 
ment cannot  be  performed  within  a  year.**    When  once  the  contract 

12.  White  V.  Fitts,  102  Mo.  240,  66  16.  East  Tennessee  Telephone  Co.  v. 
Atl.  K3,  120  A.  8.  R.  483,  15  L.R.A.  Paris  Electrio  Co.,  156  Ky.  762,  162 
(N.S.)  313;  East  Tennessee  Telephone  S.  Vf.  530,  Ann.  Cas.  1915C  543; 
Co.  V.  Paris  Eleotric  Co.,  156  Ky.  762,  Pitkin  v.  Long  Island  R.  Co.,  2  Barb. 
162  S.  W.  530,  Ann.  Cas.  1915C  543.     (N.  Y.)  221,  47  Am.  Dec.  320. 

Notes:  93  Am.  Dee.  SB;  2  L.R.A.  Notes:  138  A.  S.  R.  596;  15  L.R.A. 

(N.S.)  313.  (N.S.)  317. 

13.  Note:  3  L.R.A.  337.  16.  East  Tennessee  Tdephone  Co.  v. 

14.  White  V.  Fitts,  102  Me,  240,  66  Paris  Electric  Co.,  156  Ky.  762,  162 
Atl.  533,  120  A.  S.  R.  483,  15  L.R.A.  6.  W.  530,  Ann.  Caa.  1915C  543. 
(N.S.)  313  (holding  that!  an  agreement  17,  Notes:  4  Ann.  Cas.  176;  Ann. 
to  cat  timber  off  a  tract  of  laud  as  Cas.  1916E  1140. 

fast  as  it  .is  needed  by  the  owner's  mill  18.  Meyer  v.  Roberts,  46  Ark,  SO,  55 

IS  within  the  statute,  althongh  all  the  Am.  Rep.  567;  Bwnier  t.  Cabot  Mfg. 

wood  might  be  cot  off  withm  &  year,  Co.,  71  Me.  506,  36  Am.  Rep.  343; 

where  the  mill  running  at  its  ordinary  Blanding  v.  Sargent,  33  N.  H.  239,  06 

capacity  wonld  retfuive  three  or  four  Am.  Dec.  720;  Wagniere  v.  Dunn  ell, 

years  to  woA  it  up).  29  E.  I,  580,  73  Atl.  309, 17  Ann.  Cas. 
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exceeds  the  year,  the  circumstance  that  it  is  defeasible  will  not  make 
it  other  than  a  contract  for  more  than  a  year.*'  Furthermore  it  can- 
not be  said  that  the  agreement  would  be  fully  performed  by  its 
termination  under  the  option  but  rather  that,  in  such  an  event,  the 
performance  of  the  agreement  was  frustrated.*" 

35.  Minority  View  as  to  Effect  of  Option. — ^In  opposition  to  the  n>le 
announced  in  the  preceding  paragraph,  some  cases  hold  that  a  con- 
tract, otherwise  within  the  statute,  may  be  taken  out  of  its  operation 
by  tlie  fact  that  either  parly  may  rightfully  terminate  it  within  a 
year.*  The  reason  given  for  this  is  that  performance  of  such  a  con- 
tract may  be  accomplished  in  two  ways,  the  one  by  compliance  there- 
with during  the  full  period,  the  other  by  compliance  until  the  option 
to  terminate  is  exercised,  the  latter  contingency  advancing  merely 
the  period  of  fulfilment  and  not  operating  to  defeat  the  contract, 
and  that,  tiierefore,  as  the  contract  is  capable  of  being  performed 
within  a  year,  the  statute  does  not  apply.* 

36.  Contingency  Excusing  Fortlier  Performance. — ^As  a  general 
rule,  if  the  agreement  cannot  be  completely  performed  within  a  year, 
the  fact  that  further  performance  may  be  excused  or  rendered  im- 
possible by  the  happening  of  a  contingency,  such  as  the  death  of 
the  promisor  or  another  person  within  a  year,  is  not  sufficient  to  take 
it  out  of  the  statute,  as  an  excuse  for  further  perfonnance  is  not  equiv- 
alent to  full  performance.'  And  it  has  been  said  that  much  of  the 
confusion  in  considering  the  applicability  of  the  statute  arises  from 
failing  to  keep  in  mind  the  important  distinction  between  a  contin- 
gency of  such  a  nature  as  fulfils  the  obligation,  and  one  that  defeats 
or  prevents  it  from  being  performed.     The  one  depending  on  the 

205;  Jilson  v.  Gilbert,  26  Wis.  637,  7  general  effect  of  a  possibility  of  per- 

Am.    Rep.    100;    Hanau   v.    Ehrlich,  formance  within  a  year,  see  supra,  par. 

[Ifll2]   A.   C.    (Eng.)    39,  Ann.   Cas.  29. 

1912B  730.  3.  Washington,  etc.,  Steam  Paeket 

Notes:  93  Am.  Dee.  89;  138  A.  S.  B.  Co.  v.  Sickles,  5  WalL  680,  18  U.  6. 

607;   3   L.R.A.   338;   2  L.R.A.tN.S.)  (L.  ed.)   550;  Meyer  ▼.  Roberts,  46 

738;  5  Ann.  Cas.  330;  17  Ann.  Cas.  Ark.  80,  55  Am.  Rep.  567;  Dickey  v. 

207;   Ann.   Cas.  1912B  731;   6  Eng.  Dickinson,  105  Ky.  748,  49  S.  W.  761, 

Rul.  Cas.  304.  88  A.  S.  R.  337;  Bonier  t.  Cabot 

19.  Meyer  v.  Roberts,  46  Ark.  80, 56  Mfg.  Co.,  71  Me.  506,  36  Am.  Rep. 
Am.  Rep.  667  (quoting  witii  approval  343;  White  v.  Fitts,  102  Me.  240,  66 
English  authority).  Atl.  633,  120  A.  S.  R.  483,  16  L.R.A. 

20.  Wagniere  v.  Dunnell,  29  R.  I.  (N.S.)  313;  Doyle  v.  Dixon,  97  Mass. 
580,  73  Atl,  309,  17  Ann.  Caa.  205.  208,  93  Am.  Dee.  80;  Seddon  v.  Rosen- 
And  see  infra,  par.  36.  bamn,  85  Va.  928,  9   S.   E.   326,  3 

1.  Blake  v.  Voigt,  134  N.  T.  69,  31  L.R.A.  387;  Chase  v.  Hinkley,  126 
N.  E.  256,  30  A.  S.  R,  622.  Wis.  75,  105  N.  W.  230,  110  A.  S.  R. 

Notes:  138  A.  S.  R.  606;  17  Ann.  896,  5  Ann.  Cas.  328,  2  L.B.A.(N.S.) 

Cas.  208;  Ann.  Cas.  1916E  1141.  738. 

2.  Blake  v.  Voigt,  134  N.  Y.  69,  31  Notes:  138  A.  S.  R.  607;  11  L.R.A. 
N.  E.  256,  30  A.  S.  R.  622.    As  to  die  621. 
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defeasance  or  maitter  of  avoidance  is  within  the  statute;  tiie  other  is 
not>  For  this  reason  it  is  generally  held  that  a  contract  for  per- 
sonal services  for  a  period  of  more  than  a  year  is  within  the  statute 
though  the  death  of  the  employee,  which  may  happen  within  a  year, 
will  excuse  further  performance.' 

37.  Contracts  to  Be  Partly  Performed  within  a  Year. — ^The  fact 
that  a  contract  is  to  be  or  may  be  partly  performed  within  a  year  does^ 
not  take  it  out  of  the  operation  of  the  statute.  The  term  "per^ 
formance"  means  complete  performance.*  Thus,  where  the  defend- 
ant agreed  to  perform  certain  acts  during  successive  years,  the  fact 
that  he  performed  the  contract  during  some  of  the  years  does  not 
take  it  out  of  the  satute  so  as  to  render  him  hable  for  a  breach  of 
the  contract  on  account  of  his  refusal  of  further  performance.'  It 
is  also  the  general  rule  that  the  statute  renders  a  contract  not  fully 
to  be  performed  within  a  year,  in  so  far  as  executory,  unenforceable 
in  toto  and  does  not  permit  it  to  be  enforced  against  the  defendant 
to  the  extent  that  its  performance  within  a  year  is  called  for.* 

38.  Performance  on  One  Side  within  Year;  View  Upholding  Con- 
tract— ^The  broad  view  is  generally  taken  that  the  statute  applies 
only  to  contracts  not  to  be  performed  on  either  side,  and  not  to  a 
contract  to  be  and  fully  performed  on  one  side  within  die  year,  and 
therefore  that  the  defendant  cannot  avail  himself  of  the  sta4)ute  if 
the  contract  was  to  be  and  has  been  fully  performed  by  Ihe  plaintiff 
within  the  year  though  it  was  not  to  be  performed  by  him  within  the 
year.*  The  statute  has  also  been  said  to  apply  only  to  agreementa 
which  are  wholly  executory  on  both  sides.^"  This ,  rule  was  estab- 
lished in  England  in  1832  in  a  case  where  a  landlord  agreed  to  make 

4.  Woolridge  v.  Stem,  42  Fed.  311,  Telephone  Co.  v.  Paris  Eleetric  Co., 

9  L.E.A.  129.  156  Ky.  762, 162  N.  W.  530,  Ann.  Gas. 

6.  See  infra,  par.  59.  1916C  543;  Blanding  v.  Sargent,  33  N. 
«.  Groves  v.  Cook,  88  Ind.  169,  45  H.  239,  66  Am.  Deo.  720;  Tyler  v.  St. 

Am.  Rep.  462;  Peters  v.  Westborougb,  Louis  Southweetem  B.  Co.,  99  Tex. 
19  Pick.  (Mass.)  364,  31  Am.  Dec.  491,  91  S.  W.  1,  13  Ann.  Cas.  911, 
142;  Lockwood  v.  Barnes,  3  Hill  (N.  (disapproving  as  dictum  statements  to 
Y.)  128,  38  Am.  Dee.  620;  Foote  v,  the  contrary  in  Weatherford,  etc.,  R. 
Emerson,  10  Vt.  338,  33  Am.  Dec.  205;  Co.  v.  Wood,  88  Tex.  191,  SO  8.  W. 
Parks  V.  Francis,  50  Vt  626,  28  Am.  869,  28  L.R.A.  526) ;  Seddon  v.  Rosen- 
Dec.  517.  .  baum,  85  Va.  928, 9  S.  E.  326,  3  L.R.A. 

7.  Parks  t.  Francis,  50  Vt  626,  28  837;  Washburn  v.  Dosch,  68  Wis.  436, 
Am.  Rep.  517.  32  N.  W.  551,  60  Am.  Rep.  873;  Dond- 

8.  Foote  V.  Emerson,  10  Vt.  838,  33  Ian  v.  Bewd,  3  B.  &  Ad.  899,  23  E.  C. 
Am.  Dec.  205.  L.  215,  6  Eng-  Rul.  Cas.  298. 

9.  Houghton  v.  Houghton,  14  Ind.  Notes:  77  Am.  Dec.  72;  29  A.  S.  R. 
505,  77  Am.  Deo.  69;  Lowman  v.  369;  188  A.  S.  R.  610;  3  L.R.A.  338; 
Sheets,  124  Ind.  416,  24  N.  E.  351.  7  7  L.R.A.  785;  Ann.  Cas.  1915C  548; 
L.R.A.  784;  Smalley  V.  Greene,  52  la.  6  Eng.  Rul.  Cas.  308,  305;  17  Eng. 
241,  3  N.  W.  78,  35  Am.  Rep.  267;  Rul.  Cas.  184. 

Daat  v.  Head,  90  Ky.  255,  13  S.  W.       10.  Dant  .v.  Head,  90  Ky.  255,  13  ' 
1073,  29  A.  S.  R.  309;  East  Tennessee  S.  W.  1073,  29  A.  S.  R.  369. 
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certain  improvements  and  in  consideration  thereof  the  tenant  agreed 
to  pay  an  increased  rent  for  the  period  of  the  lease,  which  was  to  run 
for  a  number  of  years."  It  has  also  been  held,  where  the  defendant 
^sold  his  business  for  cash  and  orally  agreed  not  to  engage  in  the 
same  business  for  five  years,  that  his  agreement  was  not  within  the 
statute."  The  same  view  has  been  taken  where  a  railway  company, 
in  consideration  of  a  present  executed  consideration,  agreed  to  main- 
tain perpetually  its  machine  shops  at  a  certain  place.**  The  fact 
that  an  agreement  which  is  capable  of  being  performed  by  one 
party  within  a  year,  and  which  is  so  performed,  is  incapable  of  being 
fully  performed  by  the  other' party,  because  by  the  terms  of  the  con- 
tract the  money  consideration  ia  not  to  be  paid  within  one  year, 
does  not  bring  it  within  the  statute."  It  has  been  held  that  a  court 
of  equity  will  not  permit  a  defendant  to  set  up  the  statute  ss  a  bar 
to  the  specific  execution  of  an  oral  agreement,  where  he  hsa  received 
a  valuable  consideratiwi  for  the  performance  of  his  part  of  the  agree- 
ment, though  it  was  not  to  be  fully  performed  by  him  for  more  tlian 
a  year  from  its  date,  the  court  regarding  such  cases  as  not  wkkiB 
the  purview  of  the  statute.** 

39.  View  that  Contract  Performed  on  One  Side  Is  witiiia  Statute. — 
It  has  been  said  that  there  is  no  logical  basis  for  tiie  rule  aunouaced 
in  the  preceding  paragraph  in  so  far  as  it  permits  an  acti<Hi  to  be 
brought  against  a  defendant  who  is  not  required  to  perform  on  his 
part  within  the  year,  as  the  statute  does  not  in  any  respect  make  the 
right  to  maintain  an  action  dependent  on  the  fact  of  performance 
by  either  party,  but  on  the  intrinsic  character  of  the  c<«itract,  as  to 
when,  by  ita  terms,  the  respective  executory  undertakings  of  the  par- 
ties may  be  performed;  or  in  other  words,  on  the  capability  of  the 
agreement  sued  on  to  be  performed  within  a  year.**  And  it  has 
been  said  that  to  exclude  from  the  operation  of  the  statute  all  con- 
1;racts  which  may  be  performed  on  the  one  side  within  a  year  vir- 
tually repeals  it.*'    The  view  is  therefore  taken  in  quite  a  number 

11.  Donellan  ▼.  Read,  3  B.  ft  Ad.  As  to  the  effect  of  part  perfomumett 
8d9,  23  E.  C.  L.  215,  6  Eng.  Rul.  Cas.  to  take  a  contract  out  of  the  operation 
298.  of  the  statute  generally,  see  Specuio 

12.  Washburn  v.  Dosch,  68  Wis.  436,  Pbrpobmance,  ante. 

32  N.  W.  551,  60  Am.  Rep.  873.  16.  Sheiehy  v.  Adarene,  41  Vt.  541, 

13.  Tyler  v.   St.   Louis   Southwest-   98  Am.  Dec.  623. 

em  R.  Co.,  99  Tex.  491,  91  S.  W.  1,  17.  Weatherford,    etc.,    R.    Co.    v. 

13  Ann.  Cas.  911.  Wood,  88  Tex.  191,  30  S.  W.  859,  28 

14.  Dant  v.  Head,  90  Ky.  255,  13  L.R.A.  526.  (This  statement  is  char- 
S.  W.  1073,  29  A.  S.  R.  369.  acterized  in  the  later  ease  of  Tyler  v. 

Note:  13  Ann.  Cas.  916.  St.    Louis    Southwestern    R.    Co.,    99 

16.  Harwood  v.  Jones,  10  Gill  &  J.  Tex.  491,  91  S.  W.  1, 13  Ann.  Cas.  911, 
(Md.)  404,  32  Am.  Dec.  180.  as  dictum  and  the  view  announced  in 

Note :  93  Am.  Deo.  90.  the  preceding  paragraph  adopted.) 
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of  jurisdictions  that  though  the  full  consideration  for  the  defendant's 
promise  passes  at  the  time  of  the  contract,  or  the  contract  is  to  be 
fully  performed  on  the  part  of  the  plaintiff  within  a  year  and  is 
so  performed,  this  does  not  take  it  out  of  the  statute,  if  performance 
by  the  defendant  is  not  to  be  had  until  after  a  year,  and  ronders  the 
defendant  liable  for  a  breach  of  the  contract  itself.^'  This  rule  has 
been  applied  where  the  undertaking  on  the  par!  of  the  do  oi  i  t  is 
one  to  pay  money  at  a  period  beyond  a  year,**  Where  a  bilateral  con- 
tract is  to  be  performed  under  its  terms  on  the  one  aide  within  « 
year  but  not  on  the  other  side,  a  distinction  has  been  made  between 
a  case  where  the  action  is  brought  against  the  party  who  is  required 
to  perform  within  the  year  and  where  the  action  is  brought  against 
the  other  party ;  ••  and  it  has  been  held  that  if  the  action  is  brought 
against  the  person  who  is  not  required  to  perform  within  a  year  the 
statute  applies,*  but  if  the  action  is  brought  against  the  person  who 
by  the  terms  of  the  contract  is  to  perform  within  the  year  it  docs 
not  apply  though  the  plaintiff  is  not  to  and  cannot  perform  on  his 
part  within  a  year.*  Thus  where  the  contract  required  the  defendant 
to  furnish  the  plaintiff  with  a  cow  or  the  money  with  which  to  pur- 
chase one  within  a  year,  and  gave  the  plaintiff  the  right  to  the  use 
of  the  cow  for  a  year,  the  time  to  commence  in  future,  and  at  the 
end  of  the  year  the  right  to  purchase  the  cow  at  a  certain  price  or  to 
pay  a  certain  sum  for  her  use,  it  has  been  held  that  the  statute  did 
not  apply  so  as  to  preclude  an  action  by  the  plaintiff  for  its  breach.' 
The  reason  for  this  view  is  that  the  word  "agreement"  refers  in  case 
of  a  bilateral  contract  to  the  agreement  on  the  part  of  the  defendant 
and  not  to  what  is  to  be  done  by  both  parties.* 

40.  Part  Performance. — Ordinarily  a  contract  not  to  be  performed 
within  a  year  is  not  taken  out  of  the  operation  of  the  statute  by  a 
part  performance  by  the  plaintiff,*  for,  as  has  been  said,  to  hold 

18.  Lapham  v.  Whipple,  8  Mete.  2.  Sbeehy  y.  Adarene,  41  Vt.  541, 
(Mas8.)  59,  41  Am.  Dee.  487;  Sheehy  98  Am.  Dec.  623  (explaining  an  earlier 
V.  Adarene,  41  Vt.  541,  98  Am.  Dec.  ease  and  disapproving  as  dietom  any 
623;  Parks  v.  Franeis,  50  Vt,  626,  28  expression  to  the  contrary). 

Am.  Dec.  517.  8.  Sheehy  v.  Adarene,  41  Vt.  541, 

Notes:  41  Am,  Dec.  487;  138  A.  S.  98  Am.  Dec.  623. 

R,  610;  13  Ann.  Cas.  918;  Ann.  Cas.  4.  Sheehy  v.  Adarene,  41  Vt.  541, 

1915C  549;  6  Eng.  Rul.  Cas.  305;  17  98  Am.  Dec.  623.    As  to  whether  the 

Eng.  Rul.  Cas.  184.  agreement  must  be  signed  by  the  party 

19.  Parks  v.  Franeis,  50  Vt.  626,  28  seeking  its  enforcement  as  well  as  the 
Am.  Rep.  517.  party  sought  to  be  charged,  see  infra. 

Note:  13  Ann.  Cas.  918.  par.  306. 

20.  Sheehy  v.  Adarene,  41  Vt.  541,  5.  Houghton  v,  Houghton,  14  Ind. 
98  Am.  Dec.  623.  505,  77  Am.  Dec.  69;  Wolke  v.  Flem- 

Note:  17  Eng.  Rul.  Cas,  186.  ing,  103  Ind.  105,  2  N.  E.  326,  53  Am. 

1.  Sheehy  v.  Adarene,  41  Vt.  541,  Rep.  495;  East  Tennessee  Telephone 
98  Am.  Dec.  623  (explaining  and  ap-  Co.  v.  Paris  Electric  Co.,  156  Ky.  762, 
proving  an  earlier  case  to  this  extent).  162  S.  W.  530,  Ann.  Cais.  1915C  543; 

463 


Digitized  by 


Google 


§  41  STATUTE  OF  FRAUDS  26  R.  C.  L. 

that  part  performance  is  performance  would  be  a  nullificatioa  of  the 
statute.*  And  it  seems  to  be  the  better  view  that  though  the  contract 
is  fully  performed  by  the  plaintiff  such  performance  will  not  take 
it  out  of  the  statute  so  as  to  enable  the  plaintiff  to  maintain  an  action 
thereon  as  to  matters  not  to  be  performed  by  the  defendant  within 
the  year.'  In  such  a  case,  however,  the  plaintiff  may,  in  so  far  as 
he  has  performed,  recover  on  a  quantum  meruit  for  the  advantages 
or  benefits  received  by  the  defendant,  if  the  latter  refuses  to  perform 
his  part  of  the  contract.*  Where  the  contract  has  been  fully  per- 
formed by  the  plaintiff,  as  in  case  of  a  contract  for  services  for  a 
period  longer  than  a  year,  and  nothing  remains  to  be  done  by  the 
defendant  but  to  pay  the  amount  of  the  agreed  compensation,  it 
has  been  held  that  the  contract  may  be  enforced  against  the  defend- 
ant according  to  its  terms.* 

41.  Memorandum;  by  Whom  Signed;  Mutuality. — ^The  authorities 
are  not  agreed  as  to  whether  contracts  required  to  be  in  writing  must 
be  signed  by  both  parties  to  be  enforceable  against  the  defendant, 
but  most  of  them  take  the  view  that  the  contract  need  only  be  signed 
by  the  party  defendant  in  the  suit  and  that  it  is  no  objection  to  main- 
taining an  action  and  recovering  on  the  contract  that  the  other  party 
did  not  sign  and  was  not  bound  in  the  first  instance.^"  Other  cases 
hold  that  unless  the  party  bringing  the  action  is  bound  by  the  con- 
tract neither  is  bound  because  of  the  want  of  mutuality,  if  there  is 
no  other  consideration  to  support  the  contract  passing  from  the  plain- 
tiff other  than  the  performance  by  him  of  the  executory  agreement 
on  his  part.*^  This  latter  view  has  been  taken  in  case  of  an  agree- 
ment to  rent  a  telephone  for  a  period  of  three  years  which  was  signed 
b^  the  defendant  only.^'  The  same  has  been  held  tirue  in  cape  (A  a 
contract  for  personal  services  extending  over  a  period  of  more  than 
a  year,  and  it  has  been  held  that,  though  the  eontra«t  was  signed 

Lockwood  r.  Barn«9,  3  HiU  (N.  Y.)   119,  125  PftO.  712,  L.R.A.19ieD  880. 
128,    38    Am.    Dee.    620;    Wahl    v.  As  to  the  general  effect  of  complete 
BamuiB,  116  N.  Y.  87,  22  N.  E.  280,  performance,  see  infra,  par.  369. 
5  L.R.A.  623.  10.  Charlton  v.  Columbia  Real  Es- 

Notes:  188  A.  S.  R.  610;  7  L.R.A.  tate  Co.,  67  N.  J.   Eq.  629,  60  Atl. 
784;  11  L.R.A.  621;  L.R.A.1916D  884.  192, 110  A.  S.  R.  496i,  3  Ann.  Gas.  402. 

As  to  the  effect  of  part  .performance       Note:  112  A.  S.  R.  416. 
to  take  a  contract  out  of  the  opera-       See  also  infra,  par.  306. 
tion  of  the  statute  generally,  see  Spe-      11.  Wilkinson    v.    Heavenrid),    58 
CiFic  Pbbfobuance,  ante,  p.   258  et  Mich.  574,  26  N.  W.  139,  55  Am.  Rep. 
seq.  708;    Co-Operative   Telephone   Co.   v. 

6.  Wahl  V.  Bamum,  116  N.  Y.  87,  Katus,  140  Mich.  367,  103  N.  W.  814, 
22  N.  E.  280,  5  KR.A.  623.  112  A.  8.  R.  414;  Adams  v.  Harring- 

7.  Towsley  v.  Moore,  30  Ohio   St.  ton  Hotel  Co.,  154  Mich.  198,  117  N. 
184,    27    Am.    Rep.    434;    Parks    v.  W.  551,  19  L.R.A.  (N.S.)  919. 
Francis,  50  Vt.  626,  28  Am.  Rep.  517.       12.  Co-Operative  Telephone   Co.  v. 

8.  See  infra,  par.  364  et  seq.  Katus,  140  Mich.  367,  103  N.  W.  814, 

9.  Diamond   t.   Jacquith,   14   Ariz.  112  A.  S.  R.  414. 
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by  thQ  employee,  it  is  not  binding  upon  him  if  it  was  not  also  signed 
by  the  employee,  and  that  in  such  a  case  the  employee  cannot  main- 
tain an  action  for  hia  discharge,  and  the  employee  cannot  after  his 
discharge  by  himself  signmg  the  contract  attect  the  liability  of  the 
employer.^*  If,  however,  there  was  an  additional  consideration  passing 
from  the  employee  aside  from  the  rendition  of  the  contemplated 
services,  the  fact  that  he  may  terminate  the  contract  at  will  does  not 
render  the  contract  invalid  fox  want  of  mutuality,**  and  therefore, 
in  such  a  case,  it  would  seem  that  if  the  contract,  though  not  to  be 
performed  within  a  yeaxj  is  signed  by  the  defendant  it  may  be 
enforced  against  him. 

Partieulcar  Contraett 

42.  In  General. — Numerous  illustrations  may  be  given  of  special 
contracts  held  to  fall  within  the  infra  annum  clause,**  such  as  a 
contract  for  the  sale  of  a  colt  to  be  thereafter  begotten  and  foaled 
and  delivered  at  the  usual  time  of  weaning,  because  the  time  during 
which  the  colt  must  necessarily  run  with  its  mother  added  to  the 
period  of  gestation,  eleven  months,  exceeds  the  period  of  one  year ;  *• 
and  an  agreement  to  clear  and  plant  land  in  consideration  of  being 
allowed  to  take  the  profits  thereof  for  more  than  a  year.*'  The 
assumption  by  a  grantee  of  an  existing  incumbrance  on  the  land 
conveyed,  for  the  payment  of  which  the  grantor  was  liable,  is  not 
regarded  as  within  the  provision  of  the  statute  relating  to  promises 
to  answer  for  the  debt  of  another,**  and  it  is  held  that  the  fact  that 
the  incumbrance  has  longer  than  a  year  to  run  before  it  is  payable 
does  not  bring  the  grantee's  promise  within  the  infra  annum  clause.** 
Sometimes  an  employer  offers  a  reward  or  bonus  to  employees  who 
remain  in  service  for  a  stated  period,  and  it  has  been  held  that  the  fact 
that  the  pmod  ao  fixed  is  more  than  a  year  does  not  bring  the  prom- 
ise within  the  statute,  and  preclude  a  recovery  by  the  employee  in 
case  of  his  discharge,  within  tiie  fixed  period,  for  the  purpose  depriv- 
ing him  of  the  bonus.  The  reason  given  for  this  is  that  until  the 
offer  is  accepted  by  performance  there  is  no  contract  executory  or 
otherwise.**  A  subscription  to  a  charity  is  a  contract  and  may  fall 

IS.  Wilkinson    v.    Heavenrich,    58  which  one  fumiBhes  t^e  nse  of  a  stal- 

Mich.  574,  26  N.  W.  139,  55  Am.  Rep.  lion  for  the  mare  of  another,  and  prom- 

708.  ises  to  pay  him  a  certain  som  for  the 

14.  Pennsylvania  Co.  v.  Dolan,  6  foal  when  five  months  old,  is  within 
Ind.  App.  109,  32  N.  B.  802,  51  A.  S.  the  statute. 

R.  289.  17.  Note:  96  Am.  Dee.  86. 

15.  Note:  93  Am.  Dec.  87.  18.  See  infra,  par.  90. 

16.  Lockwood  v.  Barnes,  3  Hill  (N.  19.  Enos  v.  Anderson,  40  Colo.  395, 
y.)  128,  38  Am.  Dec.  620.  See  also  93  Pao.  475,  15  L.R.A.(N.S.)  1087. 
GroTCs  V.  Cook,  88  Ind.  169,  45  Am.  20.  See  Mastee  and  Servant,  voL 

■  Rep.  462,  holding  that  an  agreement  by .  18,  p.  524. 
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within  the  statute  of  frauds,  but  the  fact  that  it  is  payable  on  a  con- 
tingency does  not  bring  it  within  the  infra  annum  clause  if  the  con- 
tingency may  happen  within  a  year,  though  it  would  be  otherwise 
if  it  cannot  so  happen.* 

43.  Contracts  to  Pay  Money.— Contracts  to  pay  money  may  fall 
within  the  statute.*  This  has  been  held  true  as  to  a  contract  to  make 
deposits  in  a  bank  or  the  like  which  contemplates  the  making  of  the 
last  deposit  at  a  period  of  more  than  a  year,*  as  where  in  considera- 
tion of  a  child  being  named  after  the  defendant  he  agreed  to  deposit 
a  certain  amount  in  a  bank  for  the  child  in  four  equal  annual 
insfohnents.*  The  view  seems  to  have  been  taken  that  an  agreement 
to  extend  the  time  of  payment  of  a  debt  for  a  longer  period  than  a  year 
and  refrain  from  suing  thereon  is  within  the  statute,  though  it  would 
be  otherwise  as  to  an  agreement  to  extend  the  time  of  payment  for 
an  indefinite  time.*  If  the  time  for  a  stipulatied  payment  is  indef- 
inite and  depends  on  the  happening  of  a  contingency  which  may 
or  may  not  happen  within  a  year,  the  contract  is  not  within  the 
statute.*  In  this  category  is  an  agreement  by  the  defendant  to  pay 
to  the  plaintiff  a  certain  sum  on  the  day  of  his  marriage,  which  did 
not  happen  within  the  year ; '  an  agreement  by  the  purchaser  of 
land  to  pay  the  vendor  any  excess  over  the  purchase  price  for  which 
he  might  sell  the  land  within  five  years;  *  an  agreement  to  pay  a 


1.  Young  Men's  Christian  Ass'n  v. 
Estill,  140  Ga.  291,  78  S.  E.  1076,  Ann. 
Cas.  1014D  136  and  note,  48  L.R.A. 
(N.S.)  783  and  note. 

In  Catlett  v.  Sweetser  Station  M. 
E.  Church,  62  Ind.  365,  30  Am.  Rep. 


Notes:  93  Am.  Dec.  87;  51  L.R.A. 
(N.S.)  1111. 

4.  Parks  v.  Franoa,  50  Vt.  626,  28 
Am.  Rep.  517. 

5.  Note:  93  Am.  Dec.  89. 

6.  Arkansas  Midland  R.  Co.  v.  Whit- 


197,  a  promise  to  pay  the  subscription  ley,  54  Ark.  199,  15  S.  W.  465,  11 
of  another  to  a  church  fund  is  held  L.R.A.  621;  Young  Men's  Christian 
to  be  within  the  provision  as  to  prom-  Ass'n  v.  EstiU,  140  6a.  291,  78  S.  E. 
ises  to  answer  for  the  debt  of  anotho:.  1075,  Ann.  Caa.  1914D  136,  48  L.B.A. 
A  subscription  to  a  charity,  however,  (N.S.)  783;  Dickey  v.  Dickinson,  105 
is  not  in  any  sense  a  contract  for  the  Ky.  746,  49  S.  W.  761,  88  A.  S.  R. 
sale  of  goods,  etc.,  even  though  a  sub-  337;  linscott  v.  Mclntire,  15  Me.  201, 
scription  to  the  stock  of  a  corporation  33  Am.  Dec.  602;  Peters  v.  West- 
is  so  regarded  and  is  not  within  the  borough,  19  Pick.  (Mass.)  364,  31  Am. 
provision  relating  to  a  sale  of  goods.  j)^_  142  (referring  to  early  English 
Tr"«^-^^'\''£''^'*r',;^^'M-_^'^*!?i'  o^)i  Laph«^  V.  Whipple,  8  Mete. 


140  Qa.  291,  78  S.  E.  1075,  Ann.  Cas, 
1914D  136,  48  L.R.A.(N.S.)  783, 


(Mass.)  59,  41  Am.  Dec.  487;  P^er 


l'"!.  Tl'   -"  ■;      r'^  ""?'.■  "".'  ..;    V.  Compton,  Skin.  353,  6  Eng.  Rul. 
As  to  the  construction  of  the  provi-  ^_     rma 


sion  relating  to  the  sale  of  goods,  see 
infra,  par.  215  et  seq.  As  to  sub- 
scriptions   generally,    see    SubscriP' 

TIONS. 

2.  Note:  93  Am.  Dee.  88 


Notes:  138  A.  S.  R.  592;  4  Ann. 
Cas.  175;  Ann.  Cas.  1916E  1140;  6 
Eng.  Rul.  Cas.  305. 

7.  Peter  v.  Compton,  Skin.  353,  6 


3.  McPherson  v.  Cox,  96  U.  S.  404,  Eng.  Rul.  Cas.  298. 
24  U.  S.  (L.  ed.)  746;  Parks  v.  Francis,       8.  Gault  v.  Brown,  48  N.  H.  183,  2 
50  Vt.  626,  28  Am.  Rep.  517.  Am.  Rep,  210. 
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certain  sum  on  the  termination  of  pending  or  future  legal  proceed- 
ings;* where  a  subscription  to  a  charity  was  payable  on  comraanc- 
ing  the  construction  of  a  building  for  the  use  of  the  association ;  *• 
and  a  contract  to  pay  money  contingent  on  the  death  of  a  person.** 
So  where  the  contract  is  for  the  payment  of  money  in  instalments 
until  the  happening  of  a  contingency,  if  such  contingency  may  hap- 
pen within  a  year  and  will  operate  as  a  full  performance  of  the  con- 
tract, it  is  not  within  the  statute,**  as  in  case  of  a  contract  to  pay  an  an- ' 
nuity  during  the  life  of  a  person  which  may  be  fully  performed  by  the 
death  of  such  person  within  a  year.**  It  has  been  held  that  since 
an  agreement  by  the  seller  on  the,  sale  of  a  patent  right  to  repay  the 
consideration,  if  the  vendee  did  not,  within  three  years,  realize  a 
certain  amount  out  of  the  profits  of  such  patent  right,  cannot  be 
performed  within  a  year  from  the  time  it  was  made,  it  is  within  the 
statute,  as  no  liabiUty  can  arise  before  Uie  expiration  of  the  three 
years.** 

44.  Bailments. — Thoi^  the  destruction  of  the  subject  matter  of  a 
bailment  for  hire  without  the  fault'  of  the  bailor  may  terminate 
the  liability  of  the  bailee  for  subsequent  accruing  rentals  and  thus 
in  effect  terminate  the  conteuit,*'  this  would  seem  to  be  no  reason 
for  excluding  from  the  operation  of  the  statute  a  contract  of  bail- 
ment when  tibe  period  is  to  extend  beyond  a  year.*'  Thus  in  the 
early  English  case  of  Birch  v,  Liverpool  (9  B.  &  C.  392)  a  contract 
whereby  a  coach  maker  agreed  to  let  a  carriage  for  a  term  of  five 
years,  in  consideration  of  an  annual  payment  for  the  use  of  it, 
bat  which,  by  the  custom  of  liie  trade,  was  t«rminable  at  any  time 
within  that  period  on  the  payment  of  a  year's  hire,  was  held  to  be 
within  the  statute.  This  has  also  been  held  tanle  in  a  recent  case  as 
regards  a  contract  of  bailment  having  for  its  object  the  installation 
of  a  display  cabinet  on  the  counter  of  a  hotel,  which  was  to  continue 
for  a  number  of  years  and  which  stipulated  for  the  substitution  of 
the  subject  matter  at  stated  intervals.*' 

-  9.  MoPherson  t.  Cox,  96  U.  S.  404,  100.     As  to  annuities  goierally,  see 

24  U.  S.  (L.  ed.)  746.  Annuities,  vol.  2,  p.  1  et  seq: 

10.  Young  Men's  Christian  Ass'n  v.  14.  Lapham  v.  Whipple,  8  Mete 
Estill,  140   Ga.  291,  78  S.  E.  1075,  (Mass.)  59,  41  Am.  Dec.  487. 

Ann.  Cas.  1914D136,48L.R.A.(N.S.)       15.  Whitaker  v.  Hawiey,  25  Kan. 
783.  674,  37  Am.  Dec.  277. 

11.  Note:  4  Ann.  Cas.  177.  See  16.  Note:  3  L.R.A.  328.  See  supra, 
infra,  par.  50,  as  to  contracts  to  make  par.  36,  as  to  the  general  effect  of  a 
a  bequest.  contingency  excusing  farther  perform- 

12.  Lapham    v.    Whipple,   8    Meto.  ance  of  the  contract. 

(Mass.)  59,  41  Am.  Dee.  487.  17.  Adams  v.  Harrington  Hotel  Co., 

18.  Lapham   v.   Whipple,   8  Mete.  154  Mich.  198,  117  N.  W.  661,  19 
(Mass.)  59,  41  Am.  Dee.  487;  Jilson  L.R.A.(N.S.)  919. 
▼.  Gilbert,  26  Wis.  637,  7  Am.  Dec. 
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45.  Contracts  of  Sale. — Contracts  far  the  sale  of  personfil  property 
have  frequently  been  held  to  be  within  the  statute  where  their  {oo- 
visions  are  not  capable  of  performance  within  a  year,**  as  in  case 
of  a  contract  for  the  sale  of  crops  of  successive  years,*'  or  to  raise 
potatoes  in  the  following  year  and  deliver  them,  Ihe  contract  being 
made  in  the  spring ;  *"  or  for  the  sale  of  the  fruit  of  trees  which 
cannot  bear  within  a  year;*  and  it  has  been  held  that  a  contract 
to  pay,  for  a  right  to  use  an  invention  on  a  certain  steamboat,  so 
much  a  year  during  the  term  of  a  patent  having  twelve  years  yet 
to  run,  "if  the  said  boat  should  last  so  long,"  is  within  the  statute.* 
On  the  other  hand  a  contract  for  the  sale  of  shares  of  stock  in  a  cor- 
poration when  and  as  issued,  the  faet  of  their  issuance  being  entirely 
dependent  on  the  voluntary  action  of  the  corporation,  is  not  within 
the  statute,  as  the  contingency  of  their  issuance  may  happen  within 
a  year  and  thus  permit  the  complete  performance  of  the  contract.* 
The  same  has  been  held  true  where  a  contract  was  entered  into  on 
the  first  day  of  January  to  sell  all  the  wood  on  a  certain  lot  to  be 
delivered  by  the  seller,  as  much  thereof  as  he  could  during  the  win- 
ter, the  balance  the  wintw  and  year  following.*  It  has  been  held 
that  an  agreement  by  the  defendant,  though  personal,  to  buy  goods 
exclusively  of  the  plaintiff  for  a  period  of  five  years  is  within  the 
statute,  though  in  a  certain  sense  it  may  be  said  that  the  death  of 
the  buyer  within  a  year  would  operate  as  a  fuU  performance,  rather 
than  as  an  excuse  for  further  performance.*  Where  the  rule  pre- 
vails that  the  statute  does  not  apply  to  a  contract  to  be  and  fully 
performed  by  either  side  within  a  year,^  the  fact  tb«t  a  contract 
for  the  sale  of  personal  prop«1;y,  fully  executed  by  the  -seller  by  a 
trfinsfer  of  the  title,  provides  for  payments,  covering  a  period  of  more 
than  a  year  does  not  bring  it  wi^in  the  statute.'  Where  the  agree- 
ment of  the  defendant  was  to' repurchase  property  "within"  a  year 
from  the  inception  of  the  contract  it  has  been  held  not  to  be  within 
the  statutOi* 

18.  Seamans  ▼.  Bartlet,  180  N.  T.       6.  See  supra,  par.  38. 

333,  73  N.  E.  42,  105  A.  S.  B.  759.  7.  Dant  v.  Head,  90  Ky.  255,  13  S. 

Note:  93  Am.  Dec.  88.  W.  1073,  29  A.  S.  R,  369. 

19.  Note:  93  Am.  Dec.  88.  8.  Yohland  v.  Gelhaar,  136  Wis.  76, 

20.  Pitkin  v.  Noyes,  48  N.  H.  294,  116  N.  W.  869, 16  Ami.  Cas.  781;  also 
97  Am.  Dec.  615,  2  Am.  Rep.  218.  holding  that  where  some  of  the  plaiu- 

1.  Note :  93  Am.  Dee.  88.  tiff's  witnesses  testified  that  the  defend- 

2.  Washington,  etc.  Steam  Packet  ant  promised  to  repurchase  the  prop- 
Co.  V.  Sickles,  5  Wall.  580,  18  U.  S.  erty  "within  a  year,"  and  others,  who 
(L.  ed.)  650.  spoke    English    imperfectly,    testified 

3.  Oadsen  v.  Lance,  1  McMull.  Eq.  that  the  promise  was  to  repurchase  the 
(S.  C;)  87,  37  Am.  Dec.  54S.  property  "in  the  time  of  a  year,"  the 

4.  Oault  V.  Prown,  48  N.  H.  183,  jury  was  warranted  in  finding  that  the 
2  Am.  Rep.  210.  agreement  was  to  be  performed  within 

6.  Note:  93  Am.  Dec.  80.  &  yaqx. 
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46.  Contractt  im  Railway  Privileges. — Contracts  by  railroad  com- 
panies providing  for  switches,  sidetracks,  cattle  guards,  and  the  lik^, 
which  depend  on  any  contingency  that  may  happen  in  a  year,  or 
if  the  contract  can  be  performed  in  a  year,  are  held  not  to  be  within 
the  statute ;  but  it  is  otherwise  where  the  company  agrees  to  maintain 
certain  things  permanently,*  as  in  case  of  a  contract  to  stop  cars 
or  maintidn  a  station  permanently  at  a  certain  place.  ^*  But  an  agree- 
ment to  furnish  and  maintain  a  switch  "as  long  as  he  (one  party) 
needed  it"  depends  for  its  continuance  on  a  contingency  which  might 
happen  within  the  year ;  ^^  and  the  same  view  has  been  taken  as  to 
a  contract  to  main'tain  cattle  guards,  fences,  or  the  like  so  long  qs 
the  railway  is  operated."  Where  a  contract  is  to  give  a  pass  to  a 
person  for  life  it  ia  held  that  it  is  not  within  the  statute.^' 

47.  Agreements  to  Refrain  from  Engaging  in  Businesf  or  the  Like 
Generally. — ^Though  the  contrary  view  was  taken  in  an  early  English 
case,^*  it  is  generally  held  that  as  a  contract  to  refrain  from  doing 
a  perscmaJ  act,  such  as  engaging  in  a  particular  business  or  calling, 
imposes  only  a  personal  liability  on  the  promisor  and  is  fully  pe^ 
formed  by  his  refraining  from  doing  such  act  during  his  lifetime 
and  as  his  death  may  happen  within  a  year,  when  the  promise  if 
for  an  indefinite  time,  such  as  the  life  of  the  promisor,  it  is  not  within 
the  statute.  The  mere  fact  of  abstaining  from  pursuing  the  business, 
and  the  happening  of  his  death,  during  the  year,  is  a  full  perform- 
ance of  the  contract,  and  any  stipulations  in  the  contaract,  looking 
beyond  the  year,  depend  entirely  on  the  contingency  of  the  prom- 
isor's life."  This  has  been  held  true  as  regards  an  agreement  by 
a  grantee  of  land  not  to  carry  on  a  certain  business  on  the  land 
conveyed."    So  an  agreement  by  the  defendant  not  to  engage  in 

9.  Notes:  15  L.R.A.(N.S.)  315;  4  son,  105  Ky.  748,  49  S.  W.  761,  88 
Ann.  Cm.  176;  Ann.  Gas.  1916E  1139.  A.  S.  E.  337;  Worthy  v.  Jones,  11 

10.  Pitkins  v.  Long  Island  B.  Co.,  Gray  (Maes.)  168,  71  Am.  Dee.  696; 
2  Bari).  Ch.  (N.  Y.)  221,  47  Am.  Dec  Lyon  v.  King,  11  Meto.  (Mass.)  411, 
820.  45  Am.  Dee.  219;  Doyle  v.  Dixon,  97 

Notes:  93  Am.  Dee.  88;  138  A.  S.  E.  Mass.  208,  93  Am.  Dec.  80;  Bland- 
597;  15  L.B.A.(N.8.)  316.  ing   v.    Sai^ent,    33   N.   H.    239,    66 

As  to  the  vaUdity  of  a  contract,  as  Am.  Dec.  720;  Tomer  v.  Abbott, 
atfected  by  public  policy,  to  establish  116  Tenn.  718,  94  S.  W.  64,  8  Ann. 
a  station  at  a  particular  place,  see  Cas.  150,  6  L.E.A.(N.S.)  892;  Weath- 
RAnaoADS,  voL  22,  p.  837  et  seq.        erford,    etc.,    R.    Co.    v.    Wood,    88 

11.  Warner  v.  Texas,  etc.,  R.  Co.,  Tex.  191,  30  S.  W.  859,  28  L.R.A. 
164  U.  S.  418, 17  S.  Ct  147,  41  U.  S.  526.  See  also  Welz  v.  Rhodins,  87 
(L.  ed.)  495.  Ind.  1,  44  Am.  Rep.  747;  Smalley  v. 

12.  Aifcansas  Midland  R.  Co.  v.  Greene,  52  la.  241,  3  N.  W.  78,  35 
WMttey,  54  Ark.  199,  15  8.  W.  466,  Am.  Rep.  267. 

U  Ii.ElA.  62L  Notes:  71  Am.  Dec  697;  138  A. 

18.  See  supra,  par.  3L  8.  R.  604;  4  Ann.  Cas.  177. 

14   Note:  17  Eng;,  Rnl.  Cas.  182.  16.  Hall  v.  Solomon,  61  Conn.  476, 

15.  HUl  V.  Jamieson,  16  Ind.  126,  23  Atl.  876,  20  A.  S.  E.  218. 

79  Am.  Dec  414;  Dickey  v.  Dickin- 
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a  busineas  so  as  to  interfeie  with  tbe  biuine»  coitdueted  by  the 
plaintiff  is  not  within  the  statute,  as  it  may  be  fully  performed 
within  a  year  by  the  death  of  the  defendant,  and  the  fact  that  it 
may  also  be  terminated  at  the  option  of  the  plaintiff  by  his  with- 
drawing from  the  business  is  immaterial.*'  The  question  as  to 
whether  contracts  not  to  engage  in  a  business  or  calling  is  illegal 
as  in  restraint  of  trade  and  against  public  policy  is  her^ofoie  treated 
in  another  article.'* 

48.  Number  of  Years  Stated. — According  to  the  better  view  a  oon- 
tract  not  to  engage  in  a  business  for  a  stated  number  of  years,  more 
than  one,  is  not  within  the  statute,  as  it  may  be  fully  performed  by 
the  death  of  the  promisor  within  a  year.*  Some  casee,  however,  hold 
that  if  the  contract  expressly  states  a  period  longer  than  a  year  it  will 
fall  within  the  statute.* 

49.  Contracts  for  Support  and  Education. — Since  a  contract  for  tiie 
support  of  a  person  is  terminable  on  his  death,  which  may  happen 
within  a  year,  it  is  generally  held  that  such  a  contract  is  not  within 
the  statute,  whether  it  is  for  the  life  of  the  person  to  be  supported,* 
or  for  a  stated  period  longer  than  a  year,*  though  the  contrary  view 
has  been  taken  as  to  a  contract  for  a  term  of  years.*  In  this  regard 
a  distinction  is  made  between  a  contract  for  services  for  a  fixed 
period,  further  performance  of  which  may  be  excused  by  the  death 
of  the  employee,  and  a  contract  for  the  support  of  a  person  for  a 
stated  period.*  In  accordance  with  this  rule,  though  the  contrary 
view  has  been  taken,'  it  is  generally  held  that  a  contract  by  the  de- 
fendant to  support  a  child  until  it  reaches  a  certain  age,  which  is 

17.  Worthy    ▼.     Jones,     11     Gray  86   Va.   323,   10   S.    E.   6,  5   L.R.A. 
(Mass.)  168,  71  Am.  Dec.  686.  529. 

Note;  66  Am.  Dec.  720.  Notes:  138  A.  iS.  B.  602;  3  L.R.A. 

18.  See  Contracts,  vol.  6,  p.  785  et  339;  15  L.R.A.(N.S.)  319,  330;  L.R.A. 
seq.  1915E  563;  4  Ann.   Cas.  176;  Ann. 

1.  Doyle  V.   Dixon,   97  Mass.   208,   Cas.  1916B  1141. 

93  Am.  Dec.  80.    See  also  Washburn       4.  Wooldridge    v.    Stern,    42    Fed. 

V.  Dosch,  68  Wis.  436,  32  N.  W.  551,  311,  9  L.R.A.  129;  Peters  ▼.  West- 

60  Am.  Rep.  873.  borough,  19  Pick.  (Mass.)  364,  Si  Am. 

Note:  138  A.  S.  R.  605.  Dec.  142;  Weatherford.  etc.,  R.  Co.  v. 

2.  Dickey  v.  Dickinson,  105  Ky.  748,  Wood,  88  Tex.  191,  30  S.  W.  ^», 
49  S.  W.  761,  88  A.  S.  R.  337.  28    L.R.A.    526.      See    also    HiU   v. 

3.  Wooldridge  v.  Stem,  42  Ped.  311,  Jamieson,  16  Ind.  125,  79  Am.  Dec. 
9  L.R.A.  129;  Arkansas  Midland  R.  414. 

Co.  V.  Whitley,  54  Ark.  199, 15  S.  W.       Notes:  15  L.R.A.(N.S.)  319;  Ann. 
465,  11  L.R.A.  621;  Dickey  v.  Dickin-  Cas.  1916E  1141. 
Bon,  105  Ky.  748,  49  S.  W.  761,  88       6.  Note:  138  A.  S.  R.  604. 
A.  S.  R.  337;  Peters  v.  Westborough,      6.  Wooldridge   v.    Stem,   42   Ped. 
19  Pick.   (Mass.)   364,  31  Am.  Dee.  311,  9  L.R.A.  129.    See  infra,  par.  60, 
142;    Weatherford,    etc.,    R.    Co.    v.  as  to  contract  for  personal  services. 
Wood,  88  Tex.  191,  30  S.  W.  859,  28      7.  Notes:  15  L.R.A. (N.S.)  320;  Ann. 
L.R.A.   626;   Thomas  v,   Armstrong,  Cas.  1916E  142. 
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beyond  the  period  of  a  year,  is  not  within  the  statute,*  and  the  same 
is  held  true  as  to  a  contract  to  pay  for  the  support  of  Uie  promisor'? 
child  until  it  reaches  its  majority.'  This  view  has  also  been  taken 
as  to  a  contract  for  the  support  and  educatioQ  of  a  minor  fourteen 
or  fifteen  years  of  age  until  he  becomes  twenty-one  years  of  age,*** 
for  as  has  been  pointed  out  while  the  child  could  not  receive  a  com- 
plete education  within  a  year,  still  its  support  and  education  until 
its  death  would  be  a  complete  performance.'*  It  has  been  held,  how- 
ever, that  a  contract  between  a  railroad  company  and  the  widow  of 
a  person  killed  by  one  of  its  trains,  whereby  she  agreed  not  to  sue 
for  damages,  and  the  company  thereupon  agreed  to  support  her  and 
her  three  children  (all  minors)  during  her  life,  ana  in  the  event 
of  her  death  before  the  majority  of  the  youngest  child,  to  support 
the  children  until  then,  is  within  the  statute ;  the  happening  of  such 
an  extraordinary  contingency  as  the  death  of  the  widow  and  all  three 
children  within  the  year  not  being  sufficient  to  take  the  case  out  of 
the  statute.*'  Under  a  special  provision,  which  is  contained  in  some 
statutes,  requiring  "an  agreement  which  by  its  terms  is  not  to  be 
performed  during  the  lifetime  of  the  promisor"  to  be  in  writing, 
it  has  been  held  that  a  promise  by  a  person  to  pay  a  lump  sura  in 
conaiderati(m  of  his  support  for  life,  without  fixing  the  time  of  pay- 
ment, is  within  the  statute.  The  reason  for  this  is  that  no  liability 
on  the  part  of  the  promisor  to  make  payment  can  accrue  while  he 
is  ahve,  that  is,  before  the  contract  has  been  completely  performed 
by  the  other  party,  and  therefore  his  promise  is  not  to  be  performed 
by  him  within  his  lifetime.** 

50.  Agreements  for  Testamentary  Provision. — ^It  has  been  held 
from  an  early  date  that  an  agreement  to  make  a  bequest  is  not  within 
the  infra  annum  clause,  as  it  may  be  fully  performed  within  the  year 
in  case  the  promisor  should  die  within  such  time.**  And  it  is  held 
that  an  oral  agreement  that,  in  consideration  of  the  rendition  of 
pei-sonal  services  to  promisor  until  his  death,  he  will  then  leave  the 

8.  White  V.  Murtland,  71  111.  250,      12.  Wooldridge  t.    Stem,  42  Fed. 
22  Am.  Rep.  100;  Myers  v.  Saltry,  163  311,  9  L.R.A.  129. 

Ky.  481,  173  S,  W.  1138,  Ann.  Cas.  Notes:  98  Am.  Doc  88;  138  A.  S. 

1916E   1134;  Peters  v.  Westborougli,  R.  604;  Ann.  Caa.  1916E  1142. 

19  Pick.    (Mass.)    364,  31  Ami  Dec.  18.  Hagaa  r.  McNaiy,  170  Cal.  141, 

142.  148  Pac  937,  L.R.A.1916E  562. 

Notes:  15  L.R.A.(N.S.)  318;  Ann.  Note:  Ann.  Cas.  lfll6E  1142. 

Cas.  1916E  1141.  14.  Kent  v.  Kent,  62  N.  Y.  660,  20 

9.  Myers  v.  Saltry,  163  Ky.  481, 173  Am.  Rep.  502;  Thomas  t.  Armstrong, 
8.  W.  1138,  Ann.  Cas.  1916E  1134.  86  Va.  323,  10  8.  B.  8,  6  L.R.A.  629; 

10.  Wooldridge   v.    Stem,  42   Fed.  JUaon  v.  GUbart,  26  Wis.  637,  7  Am. 
311,  9  L.R.A.  129;  Myers  v.  Saltry,  Rep.  100. 

163  Ky.  481, 173  S.  W.  1138,  Ann.  Cas.  Kwtes:  13*  A.  8.  R.  601;  3  L.R.A. 

1916E  1134.  339;  15  L.R.A.  (N.S.)  329;  44  L.R.A. 

11.  Myers  v.   Saltry,  163  Ky.  481,  (N.S.)  748;  4  Ann.  Cas.  177. 
173  S.  W.  1138,  Ann.  Gas.  1916B  1134. 
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person  rendering  fhem  a  aapport  is  not  ^thin  the  stajtpte,  altboneh 
the  promisor's  death  does  not  occur  until  years  aftetrwaxds.^*  If, 
however,  the  agreement  is  one  for  the  dispoedtim  of  real  estate,  it 
is  generally  held  to  fall  within  the  provisi(Hi  of  the  statute  relating 
to  agreements  for  the  sale  of  land.^* 

51.  Contracts  to  Share  Profits  of  Enterprise;  Partnership. — A 
contract  having  for  its  object  the  sharing  of  the  prckits  of  a  particular 
enterprise,  without  fixing  any  definite  tame  for  its  oompleti<m,  has 
frequently  been  held  not  to  be  within  the  operation  of  the  statute,  as 
it  may  be  performed  within  a  year.*'  This  has  been  applied  to  a 
contract  providing  for  the  taking  out  of  letters  patent  cm  a  certain 
invention  and  its  exploitation  for  the  joint  ben^t  of  the  parties.**' 
A  contract  of  partnership  which  fixes  no  time  for  its  eontinuanoe 
and  which  may  be  terminated  at  any  time  at  the  will  of  the  parties, 
being  susceptiUe  of  performance  within  a  year,  is  not  within  the 
statute,**  and  the  rule  is  the  same  if  its  duraticm  is  left  contingent  on 
the  happening  of  an  event  which  may  or  may  not  happen  with- 
in a  year.**  So  to  agreement  to  form  a  partnership  to  work  quar- 
ries on  certain  land,  to  extend  for  an  indefinite  time,  for  instance 
until  the  rock  to  be  quarried  is  exhausted,  has  been  held  not  to  be 
within  the  statute.*  Where  one  of  two  partners,  on  dissolution  of 
the  partnership,  agreed  to  wind  up  the  business  of  the  firm  and  pay 
to  the  other  his  share  of  the  proceeds,  it  has  been  held  that  as  there 
was  nothing  to  show  that  it  could  not  be  fully  perfumed  within  a 
year,  it  is  not  within  the  statute.*  The  authorties  are  not  in  accord 
as  to  whether  a  contract  of  partnership  which  contemplates  the  con- 
tinuance of  the  partnership  for  more  than  a  year  is  within  the  stat-  I 
ute.'  According  to  some  authorities  such  contract  is  within  the 
statute,'  and  it  has  been  held  that  a  partnership  so  formed  is  only 
a  partnership  at  wUl.*  On  the  other  hand,  on  the  theory  that  a  con- 
tract for  a  partnership  is  of  a  personal  nature  and  is  subject  to  the 
implied  condition  that  the  death  of  one. of  l^e  parties  terminates 

16.  Thomas  t.  Axmstrong,  86  Ya.  S.  W.  692, 117  A.  S.  R.  671 
323, 10  S.  E.  6,  6  L.E.A.  529.  1.  Treat  v.  HUes,  68  Wis.  344,  32 

16.  S«e  m£n,  par.  169  et  seq.  N.  W.  517,  60  Am.  Rep.  858. 

17.  Somerby  v.  Bnntio*  118  Mass.      2.  Osment  v.  McEbnUJi,  68  Cal.  466,  i 
279, 19  Am.  Rep.  459;  Snyder  v.  Wol-  9  Pac  731,  58  Am,  Rep.  17  (law  part- 
ford,  33  Minn.  175,  22  N.  W.  254,  53  nership).  j 
Am.  Rep.  22;  Treat  v.  Hike,  68  Wis.       3.  Lowman  v.  Sheets,  124  lud.  416,  i 
344,  32  N.  W.  617,  80  Am.  Rep.  868.   24  N.  E.  851,  7  LJLA.  784  (quare). 

Note:  16  L.R.A.(N.S.)  317.  Note:  93  Am.  Dec  87. 

18.  Swnerby  ▼,  Bontin,  118  Mass.       4.  Wahl  v.  Bammn,  116  N.  Y.  87, 
279,  19  Am.  Rep.  459.  22  N.  E.  280,  5  L.R.A.  623  <diaap- 

19i  Treat  v.  Hiles,  68  Wis.  344,  32  proving  aa  dictum  eoatrary  statements 
N.  W.  617, 60  Am.  Rep.  858;  in  earlier  eases). 

Note;  138  A.  S.  R.  598.  6.  WaW  v.  Banuim,  16  N.  Y.  87, 

20.  Garth  v.  Davis,  120  Ky.  106,  86  22  N.  £.  280,  6  Lit.A.  623. 
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it  aAd  operates  as  a  full  pwfbrmtiQce  of  tb&  agreement,  it  has  been 
held  tiiat  a  cotitract  for  a  partnership  to  continue  beyond  a  year  is 
not  within  the  statute.* 

52.  Contracts  Relatii^;  to  Real  Estate  Generally.— The  broad  rule 
has  been  laid  down  that  contraots  concerning  laods  or  interests  in 
lands  are  not  within  tibe  purview  of  the  provision  of  the  statute  relat- 
ing to  contracts  not  to  be  performed  within  a  year,  as  it  was  the  inten- 
tion of  the  legidature  to  deal  with  such  contracts  under  the  q>ecial 
provision  of  the  statute  relating  to  the  subject  of  realty  and  the  pro- 
vision relating  to  contracts  for  the  sale  of  land,  and  therefore  tiie  sub- 
ject matter  of  such  contracts  is  not  within  the  purview  of  the  one 
year  clause.'  Thus  it  has  been  held  that  a  contract  to  purohaae  land 
and  pay  for  it  and  receive  a  deed  in  two  years  is  not  within  this  pro- 
vision,* and  the  same  has  been  held  true  as  to  a  contract  between 
adjoining  landowners  tiiat  one  will  build  and  keep  up  a  division 
fence.*  On  the  other' hand  the  view  has  been  taken  that  the  mere 
fact  that  the  contract  relates  to  realty  will  not  necessarily  take  it 
out  of  the  operation  of  the  statute." 

53.  leases. — ^The  authorities  on  the  question  whether  a  contract 
for  a  lease  of  lands  the  performance  of  which  is  to  extend  beyond  a 
year  from  the  time  of  making  the  contract  is  within  the  provi8i<Hi  of 
the  statute  against  contracts  not  to  be  performed  within  a  year  are 
not  in  accord.  Some  cases  take  the  view  that  such  contracts  are  not 
within  the  provision  because  they  relate  to  a  subject  matter  not  within 
the  purview  of  the  statute,  being  regulated  by  the  provision  of  the 
statute  expressly  dealing  with  leases.^*  And  (n  the  theory  that  an 
agreement  for  a  lease  is  fully  performed  by  the  lessor  on  his  execution 
of  the  lease,  it  has  been  held  that  an  agreement  by  a  landowner  to 
buUd  on  the  land  within  a  period  of  less  than  a  year  and  then  execute 
a  lease  for  a  period  longer  than  a  year  is  not  within  the  infra  annum 

6.  Note:  Ana.  Cas.  1916E  11^.  T.  463,  55  Am.  Deo.  S56  (overruling 

7.  Fall  V.  Hazelrigg,  45  Ind,  576,  an  earlier  case) ;  SnlliTan  ▼.  Bryant,  40 
15  Am.  Rep.  278;  Young  v.  Dake,  5  Okla.  80,  136  Pa«5.  412,  49  L.R.A. 
N.  Y.  463, 56  Am.  Dec.  356.  (N.S.)  819;  Pault<m  ▼.  Rreiser,  18  S. 

Notes:  55  Am.  Dec.  360;  3  LJl.A.  D.  487, 101 N.  W.  46, 6  Ann.  Caa.  827; 

339.  Bamngarten  v.   Cohn,  141  Wis.  315, 

8.  Fall  ▼.  Hazelrigg,  45  Ind.  576, 15  124  N.  W.  288, 18  Ann.  Gas.  1076.  See 
Am.  Eep.  278.  also  Hand  v.  Osgood,  107  Mich.  55, 

9.  Note:  47  Am.  Dec.  323.  64  N.  W.  867,  61  A.  S.  K.  312,  30 

10.  Pitkin  V.  Long  Island  B.  Co.,  2  L.B.A.  379. 

Barb.  Ch.  (N.  Y.)  221,  47  Am.  Dec.  Nota:  17  A.  S.  B.  758;  49  L.R.A. 
320.  (N.S.)  821;  6  Aim.  Caa.  829;  18  Ann. 

Note:  47  Am.  Dec.  323.  Cas.  1078. 

11.  Wbiting  V.  Ohiert,  52  Micb.  462,  See  infra,  par.  156  rt  seq.,  as  to  the 
18  N.  W.  219,  50  Am.  Rep.  265;  Mo-  provision  of  the  statute  rating  to 
Croy  V.  Toney,  66  Miss.  233,  5  So.  392,  leases  generally. 

2  LJtX  847  i,  Young  v.  Dake,  6  N. 
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clause.**  Other  cases,  however,  take  the  yiew  that  a  contract  tar  a 
lease  is  within  this  provision  though  the  term  involved  is  not  of  such 
a  duration  as  to  fall  within  the  provision  dealing  with  leases,  and  it 
is  held  that  a  contract  for  a  lease  for  a  year  to  c<»nmence  in  futuro 
is  within  this  provision  though  on  account  of  the  iMigtb  of  the 
term,  which  is  also  fixed  at  one  year,  it  is  not  within  the  provision 
dealing  with  leases.*'  The  cases  which  take  this  view,  as  has  been 
pointed  out,  do  not  give  due  effect  to  the  early  English  statute  which 
exempted  from  its  operation  leases  for  a  term  not  to  exceed  three 
years,  which  of  course  were  not  included  in  the  infra  annum  clause 
of  that  statute;  and  for  this  naacm  it  is  improbcJi>le  that  the  legiela- 
tore,  merely  from  tiie  fact  tiiat  the  period  for  which  an  oral  lease  may 
be  good  is  fixed  at  <me  year,  intended  that  the  infra  annum  clause 
should  also  apply  to  leases.**  And  in  this  country  where  the  provi- 
sion of  the  statute  as  to  leases  is  similar  to  the  English  statute,  author- 
ising leases  for  the  period  of  three  yearp  from  the  making  thereof,  the 
infra  annum  clause  does  not  operate  to  invalidate  a  lease  for  a  year 
to  commence  in  futuro.*'  Where  the  rule  prevr 'Is  that  a  lease  for  a 
year  to.  commence  in  futuro  is  within  the  infra  annum  clause  the 
entry  into  possession  does  not  validate  the  lease  as  a  lease  for  a  year.*' 
54.  Promises  of  Marriage. — A  promise  of  marriage  is  not  consid- 
ered a  contract  in  consideration  of  marriage  within  the  meaning  of 
the  statute  requiring  contracts  of  this  character  to  be  in  writing,** 
and,  though  the  contrary  view  is  taken  in  a  number  of  cases,*'  it  has 
been  held  that  a  promise  to  marry  is  not  within  the  provision  require 
ing  any  contract  or  agreement  not  to  be  performed  within  a  year  to 
be  in  writing.*'    Cogent  reasons  are  given  for  this  latter  view.    The 

12.  Eaton   ▼.   Whitaker,  18   Conn.  14.  MeCtby  ▼.  Toney,  66  Miss.  238, 
222.  44  Am.  Dec.  586.  5  So.  392,  2  L.E.A.  847. 

13.  Ciommelin  V.  Thiess, 31  Ala.  412,  16.  Notes:  48  L.R.A.(NJS.)  820;  5 
70  Am.  Dec.  499;  Urickson  v.  Monarch  Ann.  Cas.  829. 

Cycle  Mfg.  Co.,  128  Cal.  156,  60  Pa«.  16.  Brodner  v.   Swirsky,  86  Conn. 

764,  79  A.  S.  R.  36;  Brodner  v.  Swir-  32.  84  Ad.  104,  ^  L.R.A.(N.S.)  664; 

sky,   86   Conn.    32,   84   Atl.   104,  42  Ji"ett  ^-  Rhode,  43  Minn.  166,  45  N. 

L.RJl.(N.S.)  654;  Codiran  v.  Ward,  W.  13,  7  L.R.A   671.    See  Landlord 

5  Ind.  App.  89,  29  N.  E.  795,  31  N.  ANf  Tenant,  vol  16,  p.  574  et  seq    as 

E.  581,  51 1  S.  R.  229  (construing  an  *^ *^^°**'""7*  **"'  ^^'"^^^l  T**^  ^^ 
Til-     -      i  1.  !.»       J  «  11      •       tu    Til-     *D  entry  under  an  invalid  lease. 
Illinois  statute  and  following  the  lUi-       j^   jg^  ^       ""^ 

m  ?•  I-  ^%l  ^-^uVav:-    «?•  ?^  I*^  ^-  Taptnan,  90  Md.  294,  46  Atl. 

S^^'f   47?"S"^  'f  R  %  '  ^^'  f  ^•^■^-  ^^  ('«^«^«  ^  "^ 

■wr  •        J^  \       ;^"  ^»»    ,1  .    «  T,    ™  other  jurisdictions  to  this  effect). 
Notes:  93  Am.  Dec.  86;  17  A.  S.  R.       Notes:  63  Am.  Dee.  534;  93  Am. 

753;  3  L.R.A.  338;  49  L.R.A.(N.S.)  Dee.  88;  3  L.R.A.  339;  L.R.A.1915D 

823;  5  Ann.  Cas.  829;  18  Ann.  Cas.  1191. 

1078.  1«.  Lewis  ▼.  Tapmaa,  90  Md.  294, 
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contract  of  marriage  or  the  contract  to  marry,  treating  them  as  iden- 
tical, is  so  essentially  different  from  every  other  contract  known  to 
the  law,  it  cannot  be  assumed  that  ParUament  by  the  use  of  the 
words  "any  agreement"  intended  to  include  the  contract  to  marry 
within  the  prohibition,  and  furthermore  it  was  not  determined  that 
an  action  was  maintainable  in  the  common  law  courts  on  an  agree- 
ment to  marry  when  the  original  English  statute  was  passed.  The 
objects  of  a  contract  to  marry  are  totally  unlike  the  purposes  to  be 
accomplished  by  any  other  contract.  The  relation  it  has  in  view  is 
wholly  distinct  from  the  relation  which  any  other  contract  could  con- 
template. The  capacity  of  the  parties  to  it  to  enter  into  it  is  far  less 
restricted  as  to  age  than  in  any  other  agreement.  It  can  only  be  made 
between  a  man  and  a  woman.  It  has  its  origin  in  the  natural  law, 
and  is  the  foundation  of  society.  All  these  considerations  indicate 
that  the  statute  was  not  designed  to  embrace  it.*  The  general  rule 
that  if  there  is  a  possibility  that  the  contract  may  be  performed  with- 
in a  year  and  there  is  no  stipulation  that  it  should  not  be  so  performed 
it  does  not  come  within  the  prohibition  of  the  statute  •  has  been  fre- 
quently applied  to  promises  to  marry,  conceding  that  such  promises 
are  to  be  regarded  as  within  the  statute.*  Thus  it  is  generally  held 
that  a  provision  to  marry  "within"  a  stated  time  longer  than  one  year, 
without  any  express  stipulation  that  the  marriage  should  not  take 
place  within  a  year,  is  not  within  the  statute,  as  it  may  be  performed 
within  a  year ;  *  and  this  has  been  held  true  where  the  defendant  stat- 
ed to  the  plaintiff  that  he  was  not  able  to  marry  her  then  but  would 
do  so  within  four  years.'  If  there  is  no  specification  of  the  time  when 
the  marriage  is  to  take  place,  the  law  implies  that  it  is  to  be  performed 
within  a  reasonable  time,  and  it  is  not  ^erefore  within  the  operation 
of  the  statute.*  If  the  defendant  is  desirous  that  the  jury  be  restnct- 
ed  to  the  consideration  of  a  promise  which  may  be  performed  withm 
a  year  he  should  request  a  charge  calling  the  jury's  attention  to  such 
issue.' 

45  Atl.  459,  47  L.R.A.  S85.    See  also  1190;  Ann.  Cas.  1916B  UM. 

Withexs  V.  Richardson,  5  T.  B.  Mon.  4.  Lawrraee  v.  Cooke,  56  Me.  187, 

(Ky.)  94,  17  Am.  Dee.  44.  96  Am.  Dec.  443;  Lewk  v.  Tapman, 

Notes:    93   Am.    Dec.    88;    L.R.A.  90  Md.  294,  46  Atl.  459,  47  L.B.A.  386. 

1915D  1192.  Note:  L.E.A.1915D  1193. 

1.  Lewis  v.  Tapman,  90  Md.  294,  46  6.  Lawrence  v.  Cotkt,  56  Me.  187, 
Atl.  459,  47  L.E.A.  385.  W  Am.  Dec.  443. 

2.  See  supra,  par.  29.  6.  C<»>dnan  v.  MoQond,  87  N.  J. 

3.  Lawrence  v.  Cooke,  56  Me.  187,  L.  143,  93  Atl.  724,  L.R.A.1915D  1190, 
96  Am.  Dec.  443;  Lewis  v.  Tapman,  Notes:  138  A,  S.  R  598;  L.R.A. 
90  Md.  294,  45  Atl.  459,  47  L.R.A.  1915D  1193. 

385  7.  Daggett  v.  Wallace,  75  Tex.  352, 

Notes:  63  Am.  Dec.  533;  138  A.  S.  13  S.  W.  49, 16  A.  8.  R  908. 
R.  598:  3  L.R.A,  339;  L.R,A,1915D 
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Contracts  for  Personal  Service* 

55.  In  General. — ^There  are  cases  which  uphold  the  broad  view  that 
contracts  for  personal  services  are  not  within  the  statute  of  frauds 
though  for  a  fixed  term  exceeding  one  year.  This  view  is  based  on 
the  theory  that  the  death  of  the  employee  would  terminate  the  con- 
tract, and  that  this  would  be  in  effect  a  performance  and  that  as  this 
may  happen  within  a  year  the  contract  is  capaUe  of  performance 
within  tiie  year.»  On  the  other  hand  it  is  generally  held  that  where 
the  contract  is  for  a  stated  period  longer  than  a  year  it  is  within  the 
statute  and  this  view  is  based  on  the  theory  \halt,  thongh  the  death 
of  the  person  by  whom  the  services  are  to  be  perfonned  'will  excuse 
further  performance,  such  excuse  is  not  the  equivalent  of  full  per* 
formance  and  does  not  take  the  case  out  of  the  operation  of  the  stat- 
ute.* And  this  is  held  true  though  the  form  of  the  contract  is  one 
not  to  leave  the  service  of  the  employer  for  a  period  extending  over 
a  year.^®  In  pursuance  of  the  general  view  a  contract  for  the  serv- 
ices of  a  minor  until  he  becomes  of  age,  a  period  considerably  longer 
than  a  year,  is  held  to  be  within  the  statute.*^  It  has  been  held  that 
the  contract  is  within  the  statute,  even  though  the  length  of  the  pe- 
riod of  service  is  not  stated,  if  as  fixed  by  the  object  to  be  accomplished 
and  the  circumstances  it  is  admitted  by  the  parties  that  it  will  extend 
and  was  intended  to  extend  over  a  year.**  A  contract  of  this  class, 
if  within  the  statute,  cannot  be  considered  as  valid  for  the  period  for 
which  an  oral  contract  would  have  been  valid.** 

56.  Contract  for  a  Year;  Time  of  Commencement  of  Service. — ^If 
a  contract  is  for  services  to  be  commenced  immediately,  it  is  not 

8.  Pennsylvania  Co.  v.  Dolan,  6  Ind.  v.  Henean,  94  Miss.  904,  48  So.  292. 
App.  109,  32  N.  E.  802,  51  A.  S.  R.  136  A.  S.  R.  607;  Satdifle  v.  Atlantic 
289  (this  is  in  conflict,  however,  with  Mills,  13  R..I.  480,  43  Am.  Rep.  39; 
the  holding  of  the  supreme  court  of  Lee  v.  Hill,  87  Ya.  467, 12  S.  E.  1052, 
Indiana);  Louisville,  etc.,  B,  Co.  v.  24  A.  S.  R,  666;  Chase  v.  Hinkley,  126 
Offutt,  99  Ky.  427,  36  S.  W.  181,  59  Wis.  75,  105  N.  W.  230,  IIQ  A.  S.  R. 
A.  S.  R.  467.  See  also  Hill  v.  Jamie-  896,  6  Aim.  Cas.  328,  2  LJLA(2f.S.) 
son,  16  Ind.  125,   79  Am.   Dec.  414  738. 

(where  the  stat^nent  to  tiie  same  effect  Notes:  93  Am.  Dea  89;  24  A.  S.  R. 

is  contained  in  the  syllabus).  672;  110  A.  S.  R.  896;  138  A.  S.  R. 

Note:  110  A  S.  R.  901.  601;  2  L.R.A(N.S.)   739;  15  L.R.A. 

9.  Diamond  v.  Jaoquith,   14  Ariz.  (N.S.)  32L 

119,  125  Pac  712,  L.RA..1916D  880;  10.  Bemier  v.  Cabot  Uig.  Co.,  71 

Meyer  v.  Roberts,  46  Axk.  80,  55  Am.  Me.  506,  36  Am.  Rep.  343.  . 

Rep.  567;  Seymour  v.  Oelrichs,  156  11.  Towsley  v.  Moore,  30  Ohio  St. 

Cal.  782,  106  Pac  88,  134  A  S.  R.  184,  27  Am.  Rep.  434. 

154;  Bemier  v.  Cabot  Mfg.  Co.,  71  Note:  15  L.R.A.fN.S.)  320. 

Me.  506,  36  Am.  Rep.  343;  White  v.  12.  White  v.  Fitts.  102  Me.  240,  66 

Fitte,  102  Me.  240,  66  Atl.  533,  120  Atl.  533,  120  A.  S.  R.  483,  15  LJI.A 

A.  S.  R.  483,  15  L.R.A.(N.S.)  313;  (N.S.)  313. 

Doyle  V.  Dixon,  97  Mass.  208,  93  Am.  Note:  93  Am.  Dec.  88,  89. 

Dee.  80;  Onlfport  Cotton  Oil,  etc.,  Co.  1$.  Note:  3  L.R.A.  337. 
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within  the  statute  though  it  is  for  a  year's  service,  because  it  may  be 
fully  performed  within  a  year;  **  and  this  rule  applies  where  the 
year's  service  is  to  eommence  as  soon  as  the  employee  can  secure  a 
release  from  his  then  employer,  as  this  did  not  preclude  the  period 
from  starting  from  the  making  of  the  contract,  as  the  employee 
might  secure  his  immediate  release.**  It  has  also  been  held  that  a 
contract  between  the  promoters  of  a  corporati(Mi  and  another  person 
that  he  will  serve  the  corporation  for  the  period  of  one  year  after  its 
organization  is  not  within  the  statute,  because  the  contract,  so  far 
as  the  corporation  is  concerned,-  can  have  no  existence  until  after  its 
organization,  and  the  period  of  service  therefore  commences  from 
the  inception  of  the  contract.**  It  has  been  held  otherwise,  however, 
as  to  a  contract  for  a  year's  services,  ^e  employment  to  commence 
as  soon  as  the  employee  could  begin  woi^,  and  he  did  not  begin 
until  several  days  after  the  making  of  the  contract.*'  If  the  year's 
period  is  to  be  computed  from  a  time  anterior  to  the  inoeption  of  the 
contract  it  is  clearly  not  within  the  statute,"  and  if  the  period  of 
service  is  to  date  from  the  inception  of  the  contract,  the  fact  that 
service  thereunder  is  not  actually  commenced  \mtil  several  days 
thereafter  is  immaterial.**  On  the  other  hand,  though  the  period 
of  service  is.  only  for  a  year,  still  if  the  period  is  to  commence  in 
futuro  and  not  on  the  day  following  the  inception  of  the  contract 
it  is  held  that  the  contract  is  within  the  statute.**  In  an  early  case 
where  the  defendant  agreed  to  pay  two  dollars  yearly  towards  the 
salary  of  a  minister  and  in  fact  made  payments  thereafter  half  yearly 
for  several  years  the  statute  was  held  not  to  apply.* 

57.  Service  to  Commence  Following  Day. — ^It  has  been  held  in  this 
country  in  at  least  one  jurisdiction  that  where  the  period  of  service 

14.  McArthnr  V.  Times  Printing  Co.,  119,  126  Pao.  712,  L.R.A.1916D  880; 

48  Minn.  319,  51  N.  W.  216,  31  A.  S.  Meyer  v.  Roberts,  46  Ark,  80,  55  Am. 

R.  653;  Moore  v.  Fov,  10  Johns.  (N.  Rep.  567  j  Gulf  port  Cotton  Oil,  etc., 

Y.)  244,  6  Am.  Dec.  338.  Mfg.  Co.  v.  Reaeau,  94  Mies.  904,  48 

Notes:  15  L.R.A.(N.S.)  321;  5  Ann.  So.  292, 136  A.  S.  R.  607;  Sntdifle  ▼. 

Cas.  331.  Atlantic  Mills,  18  R.  I.  480,  43  Am. 

16.  Notes:   138   A.   S.   R.   600;   2  Rep.  39;  Lee  v.  HUl,  87  Va.  497,  12 

L.R.A.(N.8.)    739;    16  L.R.A.(N.8.)  S.  E.  1052,  24  A.  8.  R.  666;  Chasa  v. 

321.  Hinkley,  126  Wis.  75,  105  N.  W.  230, 

16.  McArthur  V.  Times  Printing  Co.,  110  A.  8.  R.  896,  2  L.R.A.(N.8.)  738; 
48  Minn.  319,  51  N.  W.  216,  31  A.  Bracegirdle  v.  Heald,  1  B.  A  Aid. 
S.  R.  653.  As  to  the  general  liability  722,  19  Rev.  Rep.  442,  17  Eng.  RnL 
of  a  corporation  on  l£e  contracts  of  Cas.  177. 

its  promoters,  see  Corporations,  vol.  Notes:  93  Am.  Dec.  87;  4S  Am.  Rep. 
7,  p  80  et  seq.  42;  3  L.R.A.  338;  2  L.R.A.(N.S.)  738; 

17.  Sutdiflfe  v.  Atlantic  Mills,  13  R.  5  Ann.  Cas.  330;  17  Eng.  RuL  Cas. 
I.  480,  43  Am.  Rep.  39.  185. 

18.  Note:  2  L.R.A. (N.S.)  739.  1.  Moore  v.  Pox,  10  Johns.  (N.  Y.) 

19.  Note:  5  Ann.  Cas.  331.  244,  6  Am.  Dee.  388. 

20.  Diamond  v.  Jacquith,  14  Ariz. 
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is  to  commence  on  the  day  following  the  making  of  the  contract 
though  the  period  is  for  a  year  the  contract  is  not  within  the  statute,* 
and  the  same  rule  has  been  laid  down  in  a  recent  English  case,  fol- 
lowing a  dictum  in  an  earlier  case.*  This  view  is  based  on  the  reason- 
ing that  the  word  "year"  means  a  calendar  year  and  that  in  the  compu- 
tation of  time  within  which  any  act  is  required  to  be  done  there  must 
be  the  exclusion  of  the  first  day  and  the  inclusion  of  the  last,  and  the 
provision  for  the  commencement  of  the  service  on  the  day  following 
the  making  of  the  contract  does  not  extend  its  operation.*  Other 
cases,  however,  take  the  view  that  a  contract  for  a  year's  service,  the 
period  of  service  to  commence  on  the  day  following  the  making  of 
the  contract,  is  within  the  statute.' 

58.  Period  of  Service  Indefinite. — ^The  general  rule  that  possibility 
of  performance  within  a  year  takes  the  contract  out  of  the  operation 
of  the  statute  *  has  frequently  been  applied  to  contracts  of  employ- 
ment.' This  invariably  held  as  to  contracts  beginning  in  praesenti 
and  of  indefinite  duration,  being  terminable  at  any  time  by  the  parties, 
and  therefore  susceptible  of  performance  within  a  year  from  the  time 
of  their  inception.*  The  rule  is  applied  to  a  contract  for  the  rendition 
of  legal  or  other  professional  services,  where  the  services  may  be-  com- 
pletely performed  within  a  year.*  A  contract  for  a  stated  period  less 
than  a  year,  with  a  provision  for  its  longer  continuance'  if  mutually 
desired,  is  not  within  the  statute.** 

59.  Period  Dependent  on  Contingency. — ^Though,  in  England,  it 
seems  to  have  been  held  that  a  contract  to  employ  a  person  for  life 
is  within  the  statute,**  the  general  view  taken  in  this  country  is 
that  a  contract  for  personal  services  for  an  indefinite  time,  the  length 
of  which  is  dependent  oh  some  contingency,  as  in  case  of  contracts 
to  employ  one  for  the  duration  of  his  life,  is  not  within  the  statute, 
as  the  death  of  the  person  by  whom  the  services  are  to  be  rendered 
will  operate  as  a  full  performance  of  the  contract.**    This  is  held 

2.  Dickson  v.  Prisbee,  52  Ala.  166,  Notes:  15L.R.A.(N.S.)  321;  4  Ann. 
23  Am.  Rep.  565.  Cas;  175;  Ann.  Cas.  1916E  1138. 

3.  Notes:  5  Ann.  Cas.  331;  6  Eng.  8.  Notes:  138  A.  S.  R.  397;  15 
Rul.  Cas.  304;  17  Eng.  RuL  Cas.  182.  L.R.A.(N.S.)  323. 

4.  Dickson  v.  Prisbee,  52  Ala.  165,  9.  McPhereon  v.  Cox,  96  U.  S.  464, 
23  Am.  Rep.  565.  As  to  the  computa-  24  U.  S.  (L.  ed.)  746;  Osment  v.  Mc- 
tion  of  time  generally,  sef  Time    .         Elrath,  68  Cal.  466,  9  Pac.  731,  58 

6.  Chase  v.  Hinkley,  126  Wis.  75,  .       ^        17 

105  N.  W.  230,  110  A.   S.  B.   896,  ^^.^.^r'-R  A  mR^  I9fl 
5  Ann.  Cas.  328  2  L.R.A.(N.S.)  738.      ^^^-  ^^  L.R.A.(NS.)  326. 

Notes:  188  A.  S.  R.  611;  5  Ann.  ,i*-  ^"^''^   v.    Carlisle,    78    Ala. 

f^sf's^'   ''■^■^-  ""''   '  ""-^-^  ''?i.'Not-15T.R''A.(N.S.)  328. 

6.  See  supra,  par.  29.  12.  Cox  v.  Baltimore,  etc.,  R.  Co , 

7.  VaUey  Planting  Co.  v.  WiSe,  93  180  Ind.  495, 103  N.  E.  337,  50  L.R.A. 
Ark.  1,  123  S.  W.  768,  26  L.E.A.  (N.S.)  453;  Pennsylvania  Co.  v. 
(N.S.)  403.  Dolan,  6  Ind.  App.  109,  32  N.  E.  802, 
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true  as  to  a  contract  to  give  one  "permanent"  employment  or  the 
like,^'  so  long  as  the  employee  should  properly  do  the  work  assigned 
him,**  during  tiie  continuance  of  the  employer's  business,*'  so  long 
as  the  employee  might  desire,*'  or  to  retain  an  injured  employee  in 
service  until  he  gets  well.*'  So  where  the  plaintiif  carrpng  on  the 
business  of  an  enaraeler  agreed  to  abandon  such  business  and  enter 
the  services  of  the  defendant  who,  on  his  part,  agreed  to  furnish  the 
former  permanent  employment  at  stipulated  wages,  it  has  been  held 
that  it  was  not  within  the  statute  though  the  contract  a»  to  the  dura* 
tion  of  the  employment  is  to  be  construed  as  meaning  that  so  long 
as  the  defendant  was  engaged  in  Miameling  and  had  work  which  the 
plaintiff  could  do  and  desired  to  do,  and  so  long  as  the  plaintiff  was 
able  to  do  his  work  satisfactorily,  the  defendant  would  employ  him, 
and  that  in  that  sense  the  employment  would  be  permanent.**  The 
sam'e  view  is  taken  where  the  contract  calls  for  services  to  be  ren* 
dered  to  the  employer  during  his  lifetime.** 

60.  Time  of  Payment;  Option  to  Terminate. — ^The  fact  that  an  em- 
ployer engages  to  make  monthly  payments  or  the  like  does  not  take 
the  agreement  out  of  the  statute.**  Though  the  contrary  view  has 
been  taken,*  it  is  generally  held  that  the  fact  that  either  party  is  giv- 
en an  option  to  terminate  the  contract  at  any  time  does  not  have  the 
effect  of  taking  it  out  of  the  statute.*    A  provision  that  ^e  compen- 

51  A.  S.  R.  289;  Kent  v.  Kent,  62  N.  16.  Camig  v.  Carr,  167  Mass.  544, 

Y.  560,  20  Am.  Rep.  502;  East  Line,  46  N.  E.  117,  57  A.  S.  R.  488,  35 

etc,  R.  Cp.  ▼.  Scott,  72  Tex.  70,  10  L.R.A.  612. 

S.  W.  99,  13  A.  S.  R.  758.  Notes:  138  A.  S.  R.  600;  35  L.R.A. 

Notes:  138  A.  S.  R.  601;  35  L.R.A.  514;  60  L.R.A.(N.S.)  455. 

514;    15    L.R.A.(N.S.)    321-328;    50  W.East  Line,  etc.,  R.  Co.  v.  Scott, 

L.R.A.(N.S.)   454.  72  Tex.  70,  10  S.  W.  99,  13  A.  S..B. 

Ab  to  the  element  of  certainty  in  758. 

contracts  of  employment  generally,  see  17.  Note :  35  L.R. A.  614. 

MAsm  Asv  SaRVAXt,  vol.  18,  p.  494  18.  Camig  v.  Carr,  167  Mass.  544, 

et  seq.  46  N.  E.  117,  57  A.  S.  R.  488,  35 

13.  Pennsylvania    Co.   v.   Dolan,   6  L.R.A.  512. 

Ind.  App.  109,  32  N.  E.  802,  51  A.  S.  19.  Arkansas  Midland,  etc.,  R.  Co., 
R.  289;  Carnig  v,  Carr,  167  Mass.  y.  Whitley.  54  Ark.  199,  15  8.  W. 
.544,  46  N.  E.  117,  57  A.  S.  R.  488,  4^,  u  l.r.A.  621;  Thomas  v.  Arm^ 
^  «-^-fne^l^V^^n''o?vT'""^'  o^!.'  8t«>n?»  86  Va.  323,  10  S,  E.  6.  5 
5;  9%^^  ^^-  ^^'  ^  ^i  ^-  ^}f^  L.R.A.  529;  Jilson  v^  Gilbert,  26  Wis. 

e'?c.Yco.\'.l;ffut9tKj"42^^^^^^^  T:ZXJ2 ^Zl"''"'  '"'  '^* 

S.  W.  181,  59  A.  S.'r.  467".  ^Tfl    5?  f  IT^302.  15  T  R  A 

Notes:  51  A.  S.  R.  301;  138  A.  S.  ,„«  f  i^                   ^     '                 ■ 

R.   600;   35   L.R.A.   514;   15   L.R.A.  ^^on"  xt  *       o  ti>a/xtox    ,on 

(N.S.)  327;  50  L.R.A.(N.S.)  454.  f  i".  =       T  H '^/m  I?  if       ' 

14.  Sax  y.  Detroit,  etc.,  R.  Co.,  125  J-  Note:  15  LJl.A  (N.S.)  321. 
Mich.  252,  84  N.  W.  314,  84  A.  S.  R.  2.  Note:  2  L.R.A. (N.S.)   739.     Ree 
572.  snpra,  par.  34  et  seq.,  as  to  the  een- 

Notes:  138  A.  S.  R.  600;  35  L.R.A.  eral  effect  of  an  option  to  terminate 
510:  50  LJIA.{N.S.)  455.  the  contract. 
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§1  61,  82  STATUTE  OF  FRAUDS  25  B.  C.  L. 

aati(»i  is  to  be  paid  after  the  employer's  death  does  not  bring  it  within 
the  statute,'  as  where  the  contract  provides  for  compensation  by  a 
bequest;^  and  in  such  a  case,  as  the  contract  itself  is  not  broken 
during  the  life  of  the  empl(^er,  the  promisor,  the  statute  of  limitar 
tions  does  not  begin  to  run  before  his  death.*  Where  the  services 
have  been  performed  the  contract  to  pay  therefor  has  been  held  not 
to  be  within  the  statute,  though  the  time  for  payment  is  fixed  at  a 
period  beyond  a  year.' 

61.  Part  Peifomuutce^— The  mere  part  performance  of  ihe  contract 
will  not,  aa  a  general  rule,  take  it  out  of  the  operation  of  the  statute.' 
So  in  case  of  an  agreement  for  service  for  a  year  to  commence  in  fu- 
ture, an  entry  on  the  employment,  with  the  acquiescence  of  the  em- 
ployer,  but  without  a  new  contract,  does  not  take  the  case  out  of  the 
statute,*  and  it  has  been  held  thai  a  mere  restatement  of  the  tert^s  of 
the  contract  on  the  day  of  its  commencement  is  not  sufficient  to  do 
so.*  The  circumstances  may,  however,  as  in  case  of  other  contracts,  be 
such  as  will  preclude  the  defendant  on  tiie  ground  of  estoppel  from  set- 
ting up  the  defense  of  the  statute.^* 

VL  Pbomisb  to  Akswbb  fob  Dbbt,  btc,  of  Anothbs 

Oeiieral  PrineipUt 

62.  In  GeneraL— The  Epg^ish  statute  (29  Car.  11,  c  3,  §  4) 
provides  that  "no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person  .  .  .  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  memorandum  or  note 

8.  Kent  t.  Kent,  62  N.  T.  560,  20  N.  W.  230,  110  A.  S.  R.  896,  6  Asn. 

Am.  Rep.  502.  Cas.  328,  2  L.R.A.(N.S.)  738. 

Notes:  16  L.R.A.(N.S.)  329;  4  Ann.  Notes:  2  L.RA.(N.S.)  789;  L.R.A. 

Cas.  177.  1916D  886. 

4.  Jilson  V.  Gilbert,  26  Wis.  637,  7  See  Specific  'PtamaxAsaa,  ante,  aa 
Am.  Rep.  100.  See  supra,  par.  50,  to  the  effeet  of  part  perf ormanoe  of  a 
as  to  agreements  to  make  bequeste.  contract  as  taking  it  ont  of  the  opera- 

5.  Kent  ▼•  Kent,  62  N.  Y.  560,  20  ti^^  ^f  the  statute  of  frauds  generally. 
Am.  Rep.  502  See  Limitation  of  g  ^  ^  g^b^rts,  46  AA.  80,  55 
Actions,  vol.  17,  p   748  etseq.  Am.  Rep.  567;   Sntcliffe  v.   Atlantic 

7   sKerVRoberts  46  Ark  80  55  <^'^«  ^-  ^^«y'  ^26  Wis.  75,  105  N. 
J.  rS    5^f^-  v^eK,  W^  ^r  no  A.   SR    896    5  Ann. 
156  Cal.  782,  106  Pac.  88,  134  A.  S.   ^^j  328,  2  L.B.A.(N.S.)   738. 
R.  154  (other  cironmstanoes  were  held,      Notes:  93  Am.  Deo.  90;  5  Ann.  Cas. 
however,  to  estop  the  employer  from  ^30. 

setting  up  the  defense  of  the  statute) ;    .  ••  Note:  6  Ann.  Cas.  830. 
William  Butcher  Steel  Works  v.  At-       10.  Seymour  v.   Oelrichs,  166   Cal. 
kinson,  68  III.  421,  18  Am.  Rep.  421;  782,  106  Pae.  88,  134  A.  S.  R.  164 
Chase  v.  Hinkley,  126  Wis.  76,  105  and  note.    See  infra,  par.  848. 
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(hereof  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  otlier  person  thereunto  by  him  lawfully  author- 
ized." A  similar  provision  is  contained  in  the  statutes  enacted  in 
the  several  jurisdictions  in  this  country.**  In  regard  to  the  value 
of  the  English  decisions  construing  this  provision  as  authority  in 
our  courts  it  has  been  said  that  as  our  statutes  are  in  terms  so  nearly 
like  the  English  statute  the  English  authorities  upon  its  construc- 
tion are  entitled  to  the  same  consideration  as  upon  questions  of 
common  law.*'  A  verbal  agreement  to  execute  in  the  future  a  writ- 
ten promise  to  answer  for  the  debt  of  another  is  within  the  statute 
as  fully  as  a  present  promise.*'  The  doctrine  of  part  performance, 
enforced  by  court  of  equity,  as  taking  contracts  out  of  the  operation 
of  the  statute  does  not  apply  to  this  class  of  promises,  as  neither  part 
nor  even  full  performance  by  the  promisee  of  the  consideration  for 
the  promise  enriches  the  promisor.**  To  be  binding  on  the  promisor 
the  memorandum  of  the  promise  need  not  be  made  contemporane- 
ously with  the  promise ;  the  statute  relates  only  to  the  form  of  the  evi- 
dence and  a  writing  made  after  the  transaction  if  otherwise  sufficient 
renders  the  promise  enforceable  although  no  new  consideration  passes. 
The  original  oral  promise  is  not  void  and  if  it  is  subsequently 
reduced  to  writing  an  action  thereon  may  be  maintained.*'  A  prom- 
ise that  -the  promisee  may  offset  a  debt  owing  to  him  by  a  third  person 
against  his  indebtedness  to  the  promisor,  no  offset  having  been  made, 
is  a  promise  to  answer  for  the  debt  of  another  and  within  the  statute.** 
63.  General  Test  as  to  Nature  of  Undertaking. — It  has  long  been 
rec(^:nized  that  questions  depending  on  this  branch  of  the  statute 
of  frauds  are  often  attended  with  perplexity,  on  account  of  the  diffi- 
culty in  laying  down  a  general  rule  by  which  to  distinguish  a  guar- 
anty, or  mere  collateral  promise  for  the  debt  of  another,  from  an 
original  agreement,  on  a  new  and  independent  consideration,  when 
the  subject  of  the  contract  is  the  existing  debt  or  default  of  another." 
And.  it  may  be  safely  stated  that  there  is  no  subject  of  the  law  on 
which  greater  conflict  in  the  authorities  exists,  and  as  is  shown  in 

11.  Thacfaer  t.   Dinsmore,  5  Mass.  of  the  statute. 

299,  4  Am.  Dec.  61   (statute  1788,  c.  15.  WiUs  v.   Ross,    77   Ind.   1,   40 

16).  Am.  Rep.  279;  Sheehy  v.  Fulton,  38 

1*2.  Nelson    v.    Boynton,    3    Mete.  Neb.  691,  57  N.  W.  396,  41  A.  8.  R. 

(Mass.)  396,  37  Am.  Dec.  148.     See  767. 

also  Allahouse  v.  Ramsay,  6  Whart.  Note:  53  LJl.A.  370. 

(Pa.)  331,  37  Am.  Deo.  417.  See  infra,  par.  268  et  seq.,  as  to  the 

13.  Rowell  V.  Smith,  123  Wis.  510,  time  of  making  the  memorandum  gen- 
102  N.  W.  1,  3  Ann.  Cas.  773.  oraUy. 

14.  Rowell  V.  Smith,  123  Wis.  510,  16.  Cole  v.  Shurtlefl,  41  Vt.  311,  98 
102  N.  W.  1,  3  Ann.  Cas.  773.     See  Am.  Dec.  587. 

Specitio  Peefchoianok,  ante,  as  to  the       17.  Nelson    v.    Boynton,    3    Meto. 
general  effect  of  part  performance  as    (Mass.)  396,  37  Am.  Dec.  251. 
taking  contracts  out  of  the  operation       Note:  95  Am.  Dec.  251. 
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§  64  STATUTE  OF  FRAUDS  25  R.  C.  L. 

the  reported  cases  in  many  instances  the  courts  in  attempting  to 
lay  down  general  rules  to  govern  the  determination  of  this  question 
have  frequently  made  statelnents  which  in  later  cases  they  have  been 
forced  to  disapprove  though  the  result  of  the  earlier  case  may  have 
been  approved  as  proper.**  The  test,  frequently  referred  to  as  the 
criterion  for  determining  whether  the  promise  is  within  the  statute 
or  not,  is  whether  it  is  an  original  or  a  collateral  promise ;  this,  how- 
ever„  is  merely  a  convenient  expression  for  distinguishing  between 
the  cases  within  and  those  not  within  the  statute,  and  in  no  way 
obviates  the  difficulty  of  determining  the  ultimate  question  as  to 
whether  the  promise  is  or  is  not  within  the  statute.**  According  to 
the  great  weight  of  authority,  an  agreement  is  not  necessarily  within 
the  statute,  although  it  may  directly  concern  a  third  person,  or  relate 
to  the  performance  of  some  act  by  one  not  a  party  to  the  contract.* 
On  the  other  hand  while  it  is  difficult,  if  not  impossible,  to  formulate 
a  rule  by  which  to  determine  in  every  case  whether  a  promise  relating 
to  the  debt  or  liability  of  a  third  person  is  or  is  not  within  the  stat- 
ute, it  may  be  asserted  as  a  general  rule  that  when  the  leading  object 
of  the*  promise  or  agreement  is  to  become  guarantor  or  surety  to  the 
promisee,  for  a  debt  or  obligation  for  which  a  third  person  is  and  con- 
tinues to  be  primarily  liable,  the  agreement,  whether  made  before 
or  after,  or  at  the  time  with  the  promise  of  the  principal,  is  within 
the  statute,  and  not  binding  unless  evidenced  by  writing.* 

64.  Kent's  Classification. — ^In  an  early  leading  case  Chancellor 
Kent  divides  the  oises  on  the  subject  into  three  classes:  (1)  cases 
in  which  the  guaranty  or  promise  is  collateral  to  the  principal  con- 
tnu-t,  but  is  made  at  the  same  time,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  or  direct  debtor;  (2)  cases  in 
which  the  collateral  undertaking  is  subsequent  to  the  debt,  and  was 
not  the  inducement  of  it,  though  the  subsisting  liability  is  the  ground 
of  the  promise,  without  any  distinct  and  unconnected  inducement; 
(3)  cases  where  the  promise  to  pay  the  debt  of  another  arises  out  of 
some  new  and  original  consideration  of  benefit  or  harm  moving 
between  the  newly  contracting  parties.  And  he  states  that  the  two 
first  classes  of  cases  are  within  the  statute  of  frauds,  but  the  last  is 
not.'  This  summarization  has  frequently  been  referred  to  with 
approval.*    It  is  undoubtedly  correct,  as  a  general  rule,  so  far  as  the 

18.  Barker  v.  Bucklin,  2  Denio  (N.      2.  Nugent  v.  Wolfe,  111  Pa.  St.  471, 
T.)  45,  43  Am.  Dee.  726.  4  Atl.  15,  56  Am.  Rep.  291;  Mead  v. 

19.  Note:  126  A.  S.  R.  487.  White,  53  Wash.  638,  102  Pac.  753, 
1.  Anderson  v.  Spence,  72  Ind.  315,   132  A.  S.  R.  1092,  23  L.R.A.(N.S.) 

37  Am.  Rep.  162;  Harbnrg  India  Rnb-  1197. 

ber  Comb  Co.  v.  Martin,  [1902]  1  K.       3.  Leonard  v.  Vreden burgh,  8  Johns. 
B.  778,  71  L.  .7.  K.  B.  529,  50  W.  R.    (N.  T.)  29,  5  Am.  Dec.  317. 
449,  86  L.  T.  N.  S.  505,  18  Times  L.       4.  Emerson  v.  Slater,  22  How.  28, 
Rep.  428,  3  British  Rul.  Cas.  596.  16  U.  S.  (L.  ed.)  360;  Dearborn  v. 
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first  two  classes  are  concerned,  bat  it  has  not  been  fully  recognized, 
even  in  New  York,  aa  regards  the  third  class,  and  to  take  the  promise 
out  of  the  operation  of  the  statute  on  account  of  a  new  consideratitm 
moving  between  the  parties  it  must  according  to  the  better  view  be 
based  on  a  consideration  moving  to  the  promisor  and  it  seems  bene- 
ficial to  him  as  distinguished  from  one  of  harm  or  deti'iment  to  the 
creditor.'  It  seems  due  to  this  attempt  of  Chancellor  Kent  to  lay 
down  a  general  rule  governing  all  cases  that  the  great  conflict  in 
the  cases,  in  this  country  especially,  has  arisen. 

65.  Intent  of  Parties. — ^It  has  frequently  been  said  that  the  intent 
of  the  parties  is  a  material  consideration  in  determining  whether  a 
promise  is  within  the  statute.*  As  has  been  said  by  Justice  Brewer 
speaking  for  the  federal  supreme  court:  "The  real  character  of  a 
promise  does  not  depend  altogether  upon  the  form  of  expression, 
but  largely  oa  the  situation  of  the  parties;  and  the  question  always 
is  what  the  parties  mutually  understood  by  the  language — whether 
they  understood  it  to  be  a  collateral  or  a  direct  promise." '  And  it 
has  been  said  by  Vaughn  Williams,  L.  J.,  speaking  for  the  English- 
court  of  appeal:  "The  form  of  the  promise  given  by  the  promisor 
has  never  been  held  to  be  conclusive  of  the  matter.  He  may,  or  he 
may  not,  promise  in  terms  to  answer  for  the  debt  of  another;  but, 
whether  he  does  so  or  not,  it  is  the  substance,  not  the  form,  which 
is  regarded."  *  It  would  seem,  however,  that  if  the  actual  nature  of 
the  promise  is  established  the  intent  of  the  promisor  to  be  bound  by 
his  promise  can  have  no  effect  on  determining  whether  the  promise 
is  within  the  statute  or  not,  as  an  intent  on  his  part  to  be  or  not  to 
be  bound  cannot  aflfect  the  operation  of  the  statute  or  the  nature 
of'  his  promise.  The  most  frequent  application  of  the  rule  as  to  the 
intent  of  the  parties  is  found  in  cases  where  the  determination  of 
the  question  as  to  whether  the  promise  is  within  the  statute  is  de- 
pendent upon  whether  credit,  at  the  time  an  obligation  was  incurred 
for  the  benefit  of  another,  was  extended  solely  to  the  promisor  or  also 
to  such  third  person.* 

66.  Independent  Liability  of  Promisor. — ^As  a  general  rule  a  promise 
is  not  within  the  statute  if  the  debt  can  be  considered  the  promisor's 

Parks,  5  Greenl.  (Me.)  81, 17  Am.  Dec  8.  Harburg  India  Rubber  Comb  Co. 

206;  Farley  v.  Cleveland,  4  Cow.  (N.  v.  Martin,  [1902]  1  K.  B.  778,  71  L. 

Y.)  432,  15  Am.  Dec.  387;  Houghton  J.  K.  B.  529,  50  W.  R.  449,  86  L.  T. 

v.  Ely,  26  Wis.  181,  7  Am.  Rep.  52.  N.  S.  505,  18  Times  L.  Rep.  428,  3 

6.  Notes:  6  Am.  Dec.  321;  22  L.R.A.  British  Rul.  Cas.  596.    ' 

(N.S.)   1078.     See  infra,  par.  77  et  9.  Johnson  v.  Bank,  60  W.  Va.  320, 

seq.  55  S.  E.  394,  9  Ann.  Cas.  893. 

6.  Johnson  v.  Bank,  60  W.  Va.  320,  Note:  15  L.R.A.(N.8.)   216. 

65  S.  E.  394,  9  Ann.  Cas.  893.  See  infra,  par.  70  et  seq.,  aa  to  the 

Note :  126  A.  S.  R.  492.  nature  of  the  promise  made  by  one  per- 

7.  Davis  V.  Patrick,  141  U.  S.  479,  son  when  the  consideration  mores  to 
12  8.  Ct.  58,  35  U.  S.  (L.  ed.)  826.  another. 
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own,  though  there  may  be  no  direct  personal  or  legal  liability  on  his 
part  therefor.**  Thus  where  taxes  on  real  estate  are  assessed  to  a  for- 
mer owner,  a  promise  to  the  collector  made  by  the  present  owner  of  a 
portion  that,  if  the  collector  will  procure  the  appointment  of  the 
taxes,  so  that  the  latter  may  know  bow  much  belongs  to  his  portion 
of  the  land,  he  will  pay  the  same,  is  not  within  the  statute.**  And 
it  has  been  held  that  a  promise  by  a  widow  who  has  appropriated  the 
estate  of  her  deceased  husband  to  her  own  use  and  thereby  become 
liable  for  claims  against  it  to  pay  such  a  claim  and  prevent  suit  is 
not  within  the  statute.**  An  auctioneer  selling  property  is  generally 
regarded  as  a  stakeholder  of  the  deposit,  where  any  is  required  to  be 
made,  and  should  not  pay  it  to  either  party  until  the  proper  time, 
and  therefore  he  is  liable  to  a  purchaser  of  real  estate  for  the  amount 
of  the  earnest  money  paid,  wh^re  the  sale  is  not  completed,  owing  to 
the  fault  of  the  seller;  *•  and  it  has  been  expressly  held  that  his  liabil- 
ity in  this  respect  is  not  in  any  sense  based  on  a  promise  to  answer 
for  the  debt  of  another,  that  is,  for  the  seller,  so  as  to  bring  it  within 
the  statute.**  The  fact  that  the  promisor  may  have  been  indirectly 
or  secondarily  liable  to  pay  the  indebtedness  in  question,  yet  if  prior 
to  his  promise  he  has  been  discharged  from  such  liability,  this  does 
not,  according  to  the  view  taken  in  some  cases,  prevent  his  promise 
from  being  considered  a  promise  to  answer  for  the  debt  of  another, 
that  is,  for  the  debt  of  the  original  primary  debtor,  and  as  such  within 
the  operation  of  the  statute.**  In  other  cases,  however,  the  view  is 
taken  that  the  promise  of  a  party  to  pajr  a  debt,  on  which  he  once  has 
!>een  personally  liable,  cannot  be  treated  as  within  the  statute,  al- 
though at  the  time  of  making  the  promise  his  responsibility  had 
ceased.** 

67.  Nonliability  of  Third  Person. — ^To  bring  a  promise  within  the 
operation  of  the  statute  there  must  be  a  debt  or  obligation  of  another 
than  the  promisor  for  whose  default  he  undertakes  to  be  Te^xmsible.*' 

10.  Merrell  v.  Witherby,  120  Ala.  11.  McClean  v.  Stanaberry,  151  la. 
418,  23  So.  994,  26  So.  974,  74  A.  S.  312,  131  N.  W.  15,  35  L.R.A.(N.S.) 
R.  39;  Fish  v.  Thomas,  5  Gray  (Mass.)   481. 

45,  66  Am.  Dec.  348;  Garner  v.  Hud-  15.  Peabody    v.    Harvey,    4    Conn, 

gins,  46  Mo.  399,  2  Am.  Rep.  520;  119,  10  Am.  Dec.  103. 

Milks  v.  Rich,  80  N.  Y.  269,  36  Am.  16.  Spann  v.  BaltzeU,  1  Fla.  301,  46 

Dec.  615.  Am.  Dec.  346  (referring  to  a  MaBsa- 

Notes:  66 'Am.  Dec.  348;  95  Am.  chusetts  case). 

Dec.  255,  258;  126  A.  S.  R.  510;  5  17.  Kilbride  v.  Moss,  113  Cal.  432, 

L.R.A.  617.  45  Pac.  812,  54  A.  S.  R.  361;  Green  v. 

11.  Note:  66  Am.  Dec.  350.  Brookins,  23  Mich.  48,  9  Am.  Rep.  74; 

12.  French  v.  French,  84  la.  655,  Tighe  v.  Morrison,  116  N.  Y.  263,  22 
51  N.  W.  145,  15  L.R.A.  300.  N.  E.  164,  5  LJUJi..  617;  Moorehouse 

13.  See  Auctions,  vol.  2,  p.  1153  v.  Crangfe,  36  Ohio  St.  130,  38  Am. 
et  seq.  Rep.  564;  Lakeman  v.  Mountstepheo, 
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Accordingly,  as  there  is  no  legal  liability  on  the  part  of  a  corporation 
to  a  stockholder  to  declare  dividends  in  the  future,^'  a  promise  by 
an  officer  or  one  interested  in  the  success  of  a  corporation  that  the 
promisee  shall  receive  a  certain  amount  of  dividends  from  the  corpo- 
ration, made  in  consideration  of  the  promisee's  purchnse  of  stock  in 
the  corporation,  is  not  within  the  statute.**  And  if  a  person  is 
induced  to  purchase  stock  in  a  corporation,  by  the  request  and  verbal 
promise  of  a  stockholder  therein  that  he  will  return  to  the  purchaser 
the  money  paid  for  the  stock  if  it  shall  become  worthless  or  save  him 
harmless  from  loss  on  account  of  such  purchase,  such  promise  is  not 
within  the  statute.**  Likewise  where  the  promisor,  in  consideration  of 
a  subscription  by  the  promisee  to  the  stock  of  a  corporation,  promised 
to  find  some  one  to  take  over  his  subscription  and  save  him  harmless 
from  expenses  and  damages  in  consequence  of  his  subscription,  it  is 
held  that  the  promise  is  not  within  the  statute.*  It  has  also  been 
held  that  a  promise  by  a  taxpayer  to  secure  waivei-s  from  other  tax- 
payers of  the  statutory  limit  for  street  improvement  assessments, 
and  their  promises  to  pay  the  full  cost  of  the  improvement,  made  as 
an  inducement  to  the  municipality  to  undertake  the  improvement 
is  an  original  promise  and  not  within  the  statute.* 

68.  Debt  of  Petson  under  Disability. — Though  the  authorities  are 
not  in  accord,'  the  rule  has  been  laid  down  that  the  liabiUty  of  the 
person  for  whom  the  promisor  makes  himself  answerable  must  be  a 
clear  and  ascertained  legal  liability  capable  of  enforcement  against 
such  person  to  bring  the  promise  within  the  statute,  and,  therefore,  if 
such  person  is  under  a  legal  disability  a  promise  to  answer  for  him 
on  his  contract  is  not  witliin  the  statute.*  Thus,  on  the  theory  that 
at  common  law  an  indebtedness  attempted  to  be  contracted  by  a  mar- 
ried woman  is  void,  it  has  been  held  that  the  promise  of  the  defend- 
ant to  pay  such  indebtedness  made  at  the  time  it  was  contracted,  and 
though  it  was  the  intention  to  extend  credit  to  her,  cannot  be  deemed 
a  promise  to  pay  the  debt  of  another  and  therefore  is  not  within  the 
statute.'    This  view  has  also  been  taken  with  regard  to  an  indebted- 

L.  R.  7  H.  L.  17,  43  L.  J.  Q.  B.  188,  30  45  Pac.  812,  54  A.  S.  R.  361. 

L.  T.  N.  S.  437,  22  W.  R.  617,  6  Eng.       Notes:  6  Ann.  Cas.  675;  Ann.  Cas. 

Rul.  Cas.  285  (per  Lord  Silbome).  1913D  851. 

Notes:  126  \  S.  R.  488;  5  L.R.A.       1.  Green  v.  Brookins,  23  Mich.  48, 

617.  9  Am.  Dee.  74. 

18.  As  to  the  liability  of  a  corpora-  2.  Charlotte  v.  Alexander,  173  N. 
tion  to  a  stockholder  with  respect  to  C.  515,  92  S.  E.  384,  L.R.A.1917F  493. 
dividends,  see  Corporations,  vol.  7,      3.  Note:  33  L.R.A.  369. 

p.  283  et  seq.  4.  King  v.  Summitt,  73  Ind.  312,  38 

19.  Moorehouse  r.  Crangle,  36  Ohio  Am.  Rep.  145. 

St.  130,  38  Am.  Rep.  564.  Note:  6  Eng.  Rul.  Cas.  295. 

Notes:  95  Am.  Dec.  257;  126  A.  S.  6.  King  v.  Summitt,  73  Ind.  312,  38 

E.  489;  Ann.  Cas.  1912B  222.  Am.  Rep.  145.    As  to  the  common  law 

20.  Kilbride  v.  Moss,  113  Cal.  432,  disability  of  married  wom«i  to  bind 
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ness  attempted  to  be  contracted  by  a  minor.'  Other  cases,  however, 
have  taken  the  view  that  the  contract  of  an  infant  is  not  so  far  void 
as  to  prevent  the  contract  of  a  third  person  guaranteeing  his  per- 
formance thereof  from  being  within  the  <q>eratioa  of  the  statute  and 
therefore  unenforceable  unless  in  writing.^  Thus  it  has  been  held 
that  the  contract  of  a  minor  to  repay  money  borrowed  from  a  bank 
is  not  void  and  therefore  the  oral  promise  of  another  to  answer  for 
his  default  is  within  the  statute.* 

69.  Nonidentity  of  Obligations;  Joint  Liability. — It  seems  that  to 
bring  a  promise  within  the  statute  the  promise  must  be  to  perform 
the  same  duty  or  obligation  which  rests  on  the  third  person*  Thus 
it  has  been  held  that  where  A  agreed  to  accept  the  draft  of  B  for  the 
latter's  accommodation  and  C  at  the  same  time  agreed  to  ship  cer- 
tain goods  to  A  on  B's  account,  the  statute  does  not  apply.*"  So  an 
agreement  by  the  defendant  to  secure  from  a  third  person  a  mortgage 
or  the  hke  as  security  for  a  debt,  owing  from  such  third  person,  is  not 
within  the  statute,  there  being  no  existing  obligation  on  the  part  of 
such  third  person  to  give  such  security  and  the  liability  or  under- 
taking of  the  promisor  and  that  of  the  debtor  being  separate  and  dis- 
tinct.** The  statute  does  not  apply  to  the  promise  of  one  of  two 
joint  debtors  to  answer  for  the  debt  or,  when  the  promise  is  joint,  to 
answer  for  a  debt  incurred  for  the  benefit  of  one  of  the  promisors.** 
This  latter  rule  is  appUed  where  goods  intended  for  the  benefit  of  one 
is  sold  on  the  joint  credit  of  such  person  and  another.*' 

Promise  at  Time  of  Creation  of  Debts  or  Liability 

70.  In  General. — The  fact  that  the  promise  of  the  defendant  is 
made  at  the  time  the  obligation  of  the  third  person  is  incurred 
and  is  based  on  a  consideration,  such  as  the  extension  of  credit  to 
the  third  person,  does  not  prevent  the  promise  from  being  within 
the  statute.**     The  determination  of  whether  a  promise  made  in 

themselves  by  contract,  see  HosBiin)  U.  S.  (L.  ed.)  227.  See  abo  Towns- 
AND  Wife,  vol.  13,  p.  1253  et  seq.  ley  v.  Sumrall,  2  Pet.  170,  7  U.  S.  (L. 

6.  King  V.  Sununitt,  73  Ind.  312,  38  ed.)  386. 

Am.  Rep.  145.  10.  D'Wolf  v.  Raband,  1  Pet.  476,  7 

Notes:  95  Am.  Dec.  255;  33  L.R.A.  U.  S.  (L.  ed.)  227. 

359;   6  Eng.  Rul.   Cas.  295.     As  to  11.  Note:  126  A.  S.  R.  490. 

the  capacity  of  infants  to  contract,  see  12.  Boyce  v.  MurpHy,  91  Ind.  1,  46 

Infants,  vol.  14,  p.  222  et  seq.  Am.  Rep.  567;  Oldenburg  v.  Doiaey, 

7.  Brown  v.  Farmers',  etc.,  Nat.  102  Md.  172,  62  AU.  576,  5  Ann.  Cas. 
Bank,  88  Tex.  265,  31  S.  W.  285,  33  841. 

L.R.A-  359.  Note:  5  Ann.  Cas.  844. 

Note:  33  L.R.A.  359.  13.  See  infra,  par.  7L 

8.  Brown  v.  Farmers',  etc.,  Nat.  14.  D'Wolf  v.  Raband,  1  Pet.  476, 
Bank,  88  Tex.  265,  31  S.  W.  285,  33  7  U.  S.  (L.  ed.)  227;  Emerson  v. 
L.R.A.  359.  Slater,  22  How.  23,  16  U.  S.  (L.  ed.) 

9.  D'Wolf  V.  Raband,  1  Pet.  476,  7  360. 
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regard  to  an  indebtedivess  contracted  at  the  time  or  to  be  thereafter 
contracted  is  an  original  promise  as  distinguished  from  a  collateral 
one  depends  on  whether  credit  is  extended  solely  to  the  promisor, 
or  whether  the  indebtedness  is  also  primarily  the  indebtedness  of 
a  third  person  to  whom  the  consideration  moves."  In  the  latter 
case  the  promise  is  within  the  statute.**  Thus  if  one  person  con- 
templates entering  the  service  of  another  and  in  consideration  of  his 
so  doing  the  promisor  promises  to  pay  his  wages,  should  the  employer 
fail  to  do  so,  this  is  clearly  a  collateral  undertaking  and  withia  the 
statute.*'  On  the  other  hand  if  the  credit  is  given  solely  to  the 
promisor,  although  the  consideration  passes  from  the  creditor  to 
a  third  person,  it  is  an  original  undertaking,  and  not  within  the 
statute.*^  This  has  frequently  been  held  where  services  are  rendered 
for  the  benefit  of  a  third  person,  on  the  defendant's  promise  to  pay 
therefor.**  Thus,  though  a  master  is  not  ordinarily  liable  to  a 
physician  for  medical  services  rendered  his  servant,**  yet  if  they  are 
rendered  at  his  request  and  on  his  credit  solely,  his  promise  to  pay 
therefor  is  an  original  imdertaking  and  not  within  the  statute.* 
Ijt  would  be  otherwise,  however,  if  the  services  were  not  rendered 
in  the  first  instance  on  the  sole  credit  of  the  employer.'  So  an  agree- 
ment to  pay  the  toll  on  certain  lumber  of  k  thii^  person,  if  the  plain- 
tiff will  allow  it  to  pass  through  his  canal  locks,  is  an  original  under- 
taking and  need  not  be  in  writing,  if  no  credit  is  extended  to  the 
third  person  and  he  is  not  also  to  be  liable  to  the  plaintiff.' 

71.  Sale  of  Goods  Generally. — ^The  question  as  to  whether  a  promise 
is  original  or  collateral  has  frequently  arisen  where  one  promises 
to  pay  for  goods  or  other  property  deUvered  or  to  be  dehvered  to 

16.  Myer  V.  Grafflin,  31  Md.  350, 100  Rep.  109;  Upper  Locks  v.  Abbott,  14 
Am.  Dec.  66.  N.  H.  157,  40  Am.  Dec.  184;  Tindal 

Notes:  126  A.  S.  E.  492;  15  L.R.A.  v.  Touchberry,  3  Strob.  L.  (S.  C.)  177, 
(N.S.)  214;  6  Eng.  Rul.  Cas,  296.        49  Am.  Dec.  637;  Clark  v.  Waterman, 

16.  Moses  v.  Norton,  36  Me.  113,  58  7  Vt.  76,  29  Am.  Dee.  150;  Johnson 
Am.  Dec.  738;  Upper  Locks  v.  Abbott,  v.  Bank,  60  W.  Va.  320,  55  S.  E.  394, 9 
14  N.  H.  157,  40  Am.  Dec.  184;  Tin-  Ann.  Cas.  893;  Lakeman  v.  Mount- 
dal  V.  Toucbberry,  3  Strob.  L.  (S.  C.)  Stephen,  L.  R.  7  H.  L.  17,  43  L.  J.  Q. 
177,  49  Am.  Dec.  637;  Skinner  v.  Co-  B.  188,  30  L.  T.  N.  S.  437,  22  W.  R. 
nant,  2  Vt.  453,  21  Am.  Dec.  554;  Al-  617,  6  Eng.  Rul.  Cas.  285. 

drich  V.  Jewell,  12  Vt.  125,  36  Am.  Notes:  95  Am.  Dec.  252  et  seq.;  126 
Dee.  330;  Johnson  v.  Bank,  60  W.  Va.  A.  S.  R.  492;  15  L.R.A.(N.S.)  214. 
320,  55  S.  E.  394,  9  Ann.  Cas.  893.       19.  Note:  95  Am.  Dec.  260. 

Notes:  95  Am.  Dec.  252  et  seq.;  126      20.  See. Master  and  Servakt,  vol. 
A.  S.  R.  492;  15  L.R.A.(N.S.)  215;  18,  p.  506  et  seq. 
6  Eng.  Rul.  Cas.  294.  1.  Clark  v.  Waterman,  7  Vt.  76,  29 

17.  See  infra,  par.  76.  Am.  Dec.  150. 

18.  Rhodes  v.  Leeds,  3  Stew.  &  P.  2.  Holmes  v.  McAllister,  123  Mich. 
(AU.)  212,  24  Am.  Dec.  744;  Backus   493,  82  N.  W.  220,  48  L.R.A.  396. 

v.  Clark,  1  Kan.  303,  83  Am.  Dec.  437;  3.  Upper  Locks  v.  Abbott,  14  N.  H. 
HajTies  v.  Nice,  100  Mass.  327,  1  Am.  157,  40  Am.  Dec.  184. 
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another.  In  such  a  case,  as  a  general  rule,  the  undertaking  is  col- 
lateral and  within  the  statute,  if  the  person  for  whose  use  or  benefit 
the  goods  are  furnished  is  liable.*  And  where  a  seller  had  entered 
into  an  executory  contract  to  sell  and  deliver  goods  to  the  buyer,  and 
on  account  of  the  latter's  embarrassed  financial  condition  was  unwill- 
ing to  make  delivery,  the  oral  promise  of  a  third  person  to  see  that 
he  was  paid  for  the  goods  in  consideration  of  their  delivery  has  been 
held  within  the  statute.'  On  the  other  hand  if  goods  are  delivered 
by  the  seller  to  one  person  on  the  promise  of  another  to  pay  for 
them  and  solely  on  the  promisor's  credit  the  promise  is  original  and 
not  within  the  statute.*  Also  as  the  statute  only  applies  to  such 
promises  made  in  behalf  of  or  for  the  benefit  of  another  as  would,  if 
valid,  create  a  distinct  and  several  liability  of  the  promisor,  and  not  a 
joint  liability  with  the  party  in  whose  behalf  it  is  made,^  where 
goods  are  sold  on  the  joint  credit  of  two  persons  the  fact  that  they 
are  intended  for  the  sole  benefit  of  one  does  not  bring  the  promise  of 
the  other,  to  be  also  liable  therefor,  within  the  statute.*  Thus  where 
the  promisor  to  aid  a  dealer  in  purchasing  goods  on  credit  agrees  with 
the  seller  that  they  may  be  charged  to  him  and  the  dealer  jointiy 
it  has  been  held  that  his  promise  to  pay  therefor  is  not  within  the 

4.  Sanford  v.  Howard,  29  Ala.  684,  Eng.  Bnl.  Cae.  294. 

68  Am.  Dec.  101;  Wills  v.  Ross,  77  5.  Doyle  v.  White,  26  Me.  341,  45 

Ind.  1,  40  Am.  Rep.  279;   Doyle  v.  Am.  Dec.  110. 

White,  26  Me.  341,  45  Am.  Dec.  110;  6.  Rhodes  v.  Leeds,  3  Stew.  &  P. 

Moses  V.  Norton,  30  Me.  113,  58  Am.  (Ala.)  212,  24  Am.  Dec.  744;  Sanford 

Rep.   738;    Sherman   v.   Alberts,   153  v.  Howard,  29  Ala.  684,  6&  Am.  Deo. 

Mioh.  361,  116  N.  W.  1090,  126  A.  S.  101;  Wills  v.  Ross,  77  Ind.  1,  40  Am. 

R.  486;   Leonard  v.   Vredenburgh,  8  Rep.  279 ;  Myer  v.  Grafflin,  31  Md.  350, 

Johns.  (N.  Y.)   29,  5  Am.  Dee.  317;  100  Am.  Dec.  66 ;  Maurin  v.  Fogelberg, 

Allen  V,  Leavens,  26  Ore.  164,  37  Pac.  37  Minn.  23,  32  N.  W.  868,  5  A.  S.  B. 

488,  46  A.  S.  R.  613,  26  L.R.A.  620;  814;   Wallace  v.  Wortham,  25  Miss. 

Taylor  v.  Drake,  4  Strob.  L.  (S.  C.)  119,  57  Am.  Dec.  197;  Hendricks  v. 

431,  53  Am.  Dec.  680;  Leland  v.  Crey-  Robinson,  56  Miss.  694,  31  Am.  Rep. 

on,  1  McCord  L.  (S.  C.)  100,  10  Am.  382;  Allen  v.  Leanens,  28  Ore.  164, 

Dec.  654 -^  Matthews  v.  Milton,  4  Yerg.  37  Pac.  488,  46  A.  S.  R.  613,  26  L.R.A. 

(Tenn.)  576,  26  Am.  Dec.  247;  Goldie-  620;  Security  Bank  Note  Co.  v.  Shra- 

Klenert  Distributing  Co.  v.  Bothwell,  der,  70  W.  Va.  475,  74  S.  E.  416,  Ann. 

67  Wash.  264,  121  Pac.  60,  Ann.  Cas.  Cas.  1914A  488. 

1913D  849;  First  Nat.  Bank  v.  Geske,  Notes:  95  Am.  Dec.  260;  46  Am. 

85  Wash.  477,  148  Pac  593,  Ann.  Cas.  Rep.  299;  126  A.  S.  R.  492;  15  L.R.A. 

1917B  504;  Mankin  v.  Jones,  63  W.  (N.S.)  214. 

Ta.  373,  60  S.  E.  243, 15  L.R.A.(N.S.)  7.  See  supra,  par.  69. 

214;  Hurst  Hardware  Co.  v.  Goodman,  8.  Boyce  v.  Murphy,  91  Ind.  1,  46 

68  W.  Va.  462,  69  S.  E.  898,  Ann.  Cas.  Am.  Rep.  567;  Oldenburg  v.  Dorsey, 
1912B  218,  32  L.R.A.(N.S.)  598;  Gray  102  Md.  172,  62  Atl.  576,  5  Ann.  Cas. 
V.  Herman,  75  Wis.  453,  44  N.  W.  248,  841;  Wainwright  v.  Straw,  15  Vt.  215, 
6  L.R.A.  69L  40  Am.  Dec  675. 

Notes:  40  Am.  Dec.  367;  95  Am.  Notes:  95  Am.  Dec  260;  126  A.  S. 
Dec.  260;  46  Am.  Rep.  301;  126  A.  R.  493;  5  Ann.  Cas.  844;  6  Eng.  RnL 
S.  B.  492;  15  L.R.A.(N.S.)   216;  6  Cas.  297. 
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statute.*  As  a  consequeace  of  tiie  rule  that  if  goods  intended  for 
the  use  and  benefit  of  one  person  are  sold  on  the  sole  credit  of  another, 
the  latter*s  promise  or  obligation  to  pay  is  not  within  the  statute, 
the  person  for  whose  use  the  goods  are  sold  incurs  no  liability  what- 
soever to  the  seller  for  the  price,  and  his  promise  to  pay  therefor, 
made  after  the  sale,  would  itself  be  within  the  statute  as  a  promise 
to  pay  the  debt  of  the  person  on  whose  credit  the  goods  were  sold.*" 
And  the  fact  that  the  person  on  whose  credit  the  sale  was  made 
successfully  defends  an  action  against  him  for  the  price  on  the  ground 
that  his  promise  with  respect  to  the  transaction  was  within  the  statute; 
as  a  promise  to  pay  the  debt  of  the  one  to  whom  the  goods  were  deliv- 
ered, cannot  aflfect  the  liability  of  the  latter  to  the  seller,  as  he 
not  being  a  party  to  the  action  is  in  no  way  bound  by  the  result  there- 
of." 

72.  Intention  ot  Parties. — ^In  ascertaining  to  whom  credit  was  ex- 
tended, the  intention  of  the  parties  must  govern.  This  intention 
should  be  ascertained  from  the  words  used  in  making  the  promise, 
the  situation  of  the  parties,  and  all  the  circumstances  surrounding 
the  transaction.  The  real  character  of  the  proipise  does  not  depend 
altogether  on  the  form  of  expression,  but  largely  on  the  situation  of 
the  parties;  and  the  question  is  always  what  the  parties  actually 
understood  by  the  language — whether  they  understood  it  to  be  a 
collateral  or  a  direct  promise.**  Thus  where  goods  are  delivered  to 
or  services  rendered  for  one  person,  a  promise  by  another  that  he  will 
see  the  bill  paid  prima  facie  imports  that  a  credit  is  extended  to 
the  person  receiving  the  goods  or  services  and  brings  the  promise 
within  the  statute,*'  yet  if  it  was  the  understanding  of  the  parties 
that  the  credit  should  be  extended  solely  to  the  promisor  the  use 
of  such  phrase  will  not  bring  the  promise  within  the  statute.**  In 
arriving  at  the  intention  of  the  parties,  the  language  used  by  the 
promisor  is  given  great  weight,  and  will  be  construed  in  accordance 

9.  Boyce  v.  Murphy,  91  Ind.  1,  46  Bank  Note  Co.  v.  Shrader,  70  W.  Va. 
Am.  Rep.  567.  475,  74  S.  E.  416,  Ann.  Cas.  1914A 

10.  Hendricks  v.  Robinson,  56  Miss.   488. 

694,  31  Am.  Rep.  382.    See  Sales,  vol.  Notes:  15  L.R.A.(N.S.)  216;  Ann. 

23,   p.    1271,   as    to    the  liability   of  Cas.  1914A  490;  6  Eng.  Rul.  Cas.  294. 

one   for   whose   use   goods   are   pur-  13.  See  infra,  par.  76. 

chased  for  the  price.  14.  Davis  v.  Patrick,  141  U.  S.  479, 

11.  Hendricks  v.  Robinson,  56  Miss.  12  S.  Ct.  58,  35  U.  S.  (L.  ed.)  826;. 
694,  31  Am.  Rep,  382,  See  Judo-  Myer  v.  Grafflin,  31  Md.  350,  100  Am. 
UENTS,  vol.  15,  p.  1005  et  seq.,  as  to  the  Dec  66 ;  Lakeman  v.  Mountetephen,  L. 
eflEect  of  a  judgment  as  against  a  per-  R.  7  H.  L.  17,  43  L.  J.  Q.  B.  188,  30 
son  not  a  party  to  the  proceedings.  L.  T.  N.  S.  437,  22  W.  R.  617,  6  Eng. 

12.  Davis  V.  Patrick,  141  U.  S.  479,  Rul.  Cas.  285. 

12  S.  Ct,  58,  35  U.  S.  (L.  ed,)  826;  Notes:  15  L.R.A.(N.S.)  218;  82 
Johnson  v.  Bank,  60  W.  Va.  320,  65  L.R.A.(N,S.)  600;  6  Brhiah  Rul.  Cas. 
S.  E.  394,  9  Ann.  Cas,  893;  Security  99. 
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§§  73,  74  STATUTE  OP  FRAUDS  25  R.  C.  L. 

with  the  usual  meaning  of  the  terms  employed,  unless  the  surround- 
ing facts  and  circumstances  and  the  conduct  of  the  parties  show  that 
they  used  it  in  a  different  sense.*' 

73.  Question  of  Law  or  Fact. — ^Where  the  language  used,  together 
with  the  surrounding  facts  and  circumstances,  makes  it  doubtful 
whether  the  parties  intended  by  the  promise  to  create  an  original  or 
a  collateral  obligation,  the  intention  should  be  determined  by  the 
jury,'*  or  by  the  trial  court  or  referee  before  whom  the  case  is  heard 
as  the  trior  of  the  facts."  This,  however,  is  said  to  apply  only  when 
one  party  asserts  facts  showing  a  direct  promise  to  pay  for  goods  to 
be  delivered  to  another  on  the  credit  of  the  promisor,  and  the  latter 
asserts  the  fact  to  be  that  the  sale  was  made  on  the  credit  of  the 
party  receiving  the  goods  and  that  he  only  promised  to  pay  on  the 
default  of  the  purchaser,**  and  it  is  generally  recognized  that  as  the 
construction  of  a  contract  or  agreement  is  a  question  of  law,  when 
the  court  can  clearly  ascertain,  from  the  evidence,  the  precise  terms 
of  the  alleged  promise,  there  being  no  substantial  conflict  in  the  evi- 
dence, it  is  for  the  court  to  decide,  as  a  matter  of  law,  the  meaning 
of  the  words  used  which  are  alleged  to  constitute  the  promise,  and 
to  decide  as  a  matter  of  law  whether  the  alleged  promise  is  original 
or  collateral.** 

74.  Beaeficial  Interest  of  Promisor. — The  mere  fact  that  the  prom- 
isor has  an  indirect  personal  interest  in  the  goods  being  sold  to  the 
third  person  does  not  take  his  promise  out  of  the  statute.*"  This 
rule  is  applied  in  the  ease  of  a  promise  by  an  officer  or  stockholder 
of  a  corporation  to  guarantee  payment  for  services  rendered  or  goods 
furnished  the  corporation.**  It  would  be  otherwise,  it  would  seem, 
where  ser\'ices  are  performed  or  goods  furnished  in  effect  for  the  bene- 
fit of  the  promisor  and  his  promise  is  in  pursuance  of  his  personal, 
immediate  and  pecuniary  interest  in  the  transaction,  and  he  is  in 
fact  the  person  benefited  by  the  performance  by  the  promisee.' 

15.  Johnson  v.  Bank,  60  W.  Va.  320,       17.  Gillies  v.  Brown,  53  Can.  Sup. 
55  S.  E.  394,  9  Ann.  Gas.  893.  Ct.  557,  Ann.  Cas.  1917D  354. 

Note:15L.R.A.(N.S.)  217.  18.  Goldie-Klenert  Distributing  Co. 

16.  Frohardt  v.  Duff,  156  la.  144,   v.  Bothwell,  67  Wash.  264,  121  Pac. 
135  N.  W.  609,  Ann.  Cas.  1915A  254,   60,  Ann.  Cas.  1913D  849. 

40    L.R.A.(N.S.)     242;    Johnson    v.  19.  Goldie-Klenert  Distributing  Co. 

Bank,  60  W.  Va.  320,  55  S.  E.  394,  9  v.  Bothwell,  67  Wash.  264,  121  Pac. 

Ann.  Cas.  893;  Security  Bank  Note  Co.  60,  Ann.  Cas.  1913D  849. 

V.  Shrader,  70  W.  Va.  475,  74  S.  E.  Note:  9  Ann.  Cas.  896. 

416,  Ann.  Cas.  1914A488;  Lakeman  V.  20.  Hurst  Hardware  Co.  v.  Good- 

Mountstephen,  L.  R.  7  H.  L.  17,  43  L.  man,  68  W.  Va.  462,  69  S.  E.  898,  Ann. 

J.  Q.  B.  188,  30  L.  T.  N.  S.  437,  22  Cas.  1912B  218,  32  L.R.A.(N.S.)  598. 

W.  R.  617,  6  Eng.  Rul.  Cas.  285.  Notes:    32    L.R.A.(N.8.)    600;    40 

Notes:    15    L.K.A.(N.S.)    216;    32  L.R.A.(N.S.)  245. 

L.R.A.fN.S.)   598;  6  Ann.  Cas.  895;  21.  See  infra,  par.  93. 

Ann.  Cas.  1914A  490;  Ann.  Cas.  1916B  1.  Davis  v.  Patrick,  141  U.  8.  479, 
257.      • 
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Thus  Tirhere  the  defendant,  a  creditor  of  a  mining  ccnnpany  whioh  was 
financially  embarrassed  and  which  had  agreed  to  ship  ore  to  the 
defendant  in  liquidation  of  the  indebtedness,  promiaed  to  be  respon- 
sible for  services  rendered  in  the  loading  and  transportation'  of  the 
ore  to  him,  it  was  held  that  the  promise  was  not  within  the  statute. 
75.  Effect  of  Book  Charges  or  Presentation  of  Claim. — ^Where  the 
goods  are  charged  in  the  books  of  a  merchant  to  the  person  for 
whoee  use  they  are  fxumished,  this  is  prima  facie  evidence,  at  least, 
that  they  were  sold  on  his  credit  and  not  exclusively  on  the  credit 
of  the  person  orally  promising  to  be  resptJnsible  for  the  price;* 
and  the  fact  that,  at  tbe  time  the  goods  are  delivered  to  the  third 
person,  they  are  charged  to  both  the  promisor  and  such  third  per- 
son has  been  held  not  to  be  sufficient  to  render  the  promise  an 
original  imdwtaking  and  prevent  it  from  falling  within  Uie  statute.' 
On  the  other  hand  the  fact  that  the  goods  are  charged  on  the  seller's 
books  to  the  party  to  whom  or  fw  whose  use  they  were  furnished  is 
held  not  to  be  conclusive,  against  the  seller,  that  credit  was  extended  to 
such  person,  but  such  entry  may  be  explained  and  on  proof  that  the 
sale  was  solely  on  the  credit  of  the  promisor,  without  any  intention 
of  resorting  to  such  third  person  for  payment,  recovery  may  be  had 
<Mi  the  oral  promise.*  The  same  would  be  true  as  to  the  presentation 
of  a  bill  by  the  promisee  for  the  price  of  goods  sold  or  money  loaned 
to  the  person  for  whose  benefit  the  transaction  was  made.'  It  has 
been  said,  however,  that  to  rebut  the  inference  arising  from  the  charg- 
ing of  the  goods  to  the  person  to  whom  they  are  furnished  the  proof 
must  be  of  a  very  strong  character.*  Where  a  trustee  in  pursuance 
of  the  trust  directed  goods  to  be  furnished  the  cestuis  que  trust  and 
charged  to  them  separately  and  that  he  would  pay  for  them,  it  was 
held  that  the  act  of  charging  the  goods  to  the  cestuis  que  trust,  thus 
appearing  to  be  consistent  with  the  terms  of  the  promise,  contributed 
nothing  to  prove  that  that  promise  was  collateral  which  asserted 
imconditionally  that  if  the  goods  were  so  charged  the  trustee  would 
pay  for  them.' 

12  S.  Ct.  58,  35  U.  S.  (L,  ed.)  826.  858,  5  A.  S.  B.  814;  Security  Bank 

See  also  Emerson  v.  Slater,  22  How.  Note  Co.  v.  Shrader,  70  W.  Va.  475, 

28,  16  U.  S.  (L.  ed.)  360.  74  S.  E.  416,  Ann.  Cas.  1914A  488. 

2.  Leland  v.  Creyon,  1  McCord  L.  Notes:  26  Am.  Dec.  249;  95  Am. 
(S.  C.)  100,  10  Am.  Dec.  654.  Dec.  260;  46  Am.  R«p.  299;  126  A.  S. 

Notes:     15  I*B.A.{N.S.)    224;   32  B.    493;    15    L.B.A.(N.S.)    224;    32 
L.B,A.(N.S.)  599.  L.E.A.(N.S.)  600;  6  Eng,  Bui.  Cas. 

3.  Matthews    v.    Milton,    4    Terg.  296. 

(Tenn.)  576,  26  Am.  Dec.  247.  6.  Gillies  v.  Brown,  53   Can.   Sup. 

4.  Sanford  v.  Howard,  29  Ala.  684,  Ct.  557,  Ann.  Cas.  1917D  354. 
68  Am.  Deo.  101;  Meyer  v.  Qrafflin,       6.  Note:  15  L.B.A.(N.S.)  224. 

31  Md.  350;  100  Am.  Dec.  66;  Maurin       7.  Sanford  v.  Howard,  29  Ala.  684, 
V.  F<«elbeig,  37  Minn.  23,  32  N.  W.  68  Am.  Dec.  lOL 
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§  76  STATUTE  OF  FRAUDS  25  B.  C.  L. 

76.  Application  of  Roles. — ^A  promise  to  be  responsible  for  the 
price  of  goods  delivered  to  a  third  person  or  money  paid  to  him, 
without  any  qualification  or  condition,  is  the  equivalent  of  a  direct 
and  original  promise  to  pay,  and  is,  therefore,  not  within  the  statute, 
if  the  credit  was  extended  to  the  promisor;  ^  and  it  has  been  held 
that  where  a  trustee,  in  pursuance  of  the  trust,  directed  that  goods 
be  furnished  the  cestuis  que  trust  and  promised  that  he  would  pay 
for  them,  his  promise  was  not  within  the  statute.*  It  has  also  been 
held  that  a  verbal  direction  as  follows,  "You  give  all  the  goods  to  H. 
.  and  R.  that  they  want,  and  charge  directly  to  them,  and  every  first 
of  the  month  you  bring  in  the  bill,  and  I  will  pay  it,"  uncontrolled 
and  unqualified  by  other  circumstances,  imports  on  its  face  an 
original,  and  not  a  collateral,  promise,  implying  that  the  credit  was 
to  be  given  exclusively  to  the  promisor,  although  the  goods  were  to 
be  delivered  to  H.  and  R.,  and  is  not  therefore  within  the  statute. ^<> 
On  the  other  hand  a  promise  to  pay  for  goods  delivered  to  or  services 
rendered  for  another,  if  he  fails  to  do  so,  clearly  indicates  that  credit 
was  extended  to  him  and  brings  the  promise  within  the  statute.^^ 
The  same  is  held  true  as  regards  a  promise  to  indemnify  a  seller  from 
loss  on  account  of  the  sale ;  **  a  promise  to  see  that  the  promisee  is 
paid  for  goods  sold  to  or  services  rendered  for  another,*'  though 
this  construction  must  give  way  when  the  ciroumstances  show  that 
the  credit  was  intended  by  the  parties  to  be  given  to  the  promisor 
alone;  ^*  and  to  a  promise  to  pay  for  beef  to  be  furnished  to  a  desig- 
nated person  if  such  person  is  then  working  for  the  promisor.*' 
It  has  also  been  held  that  a  promise  by  a  third  person  to  pay  for 
articles  if  the  seller,  who  is  holding  them  as  security  for  the  price, 
will  turn  them  over  to  the  purchaser  is  a  collateral  promise  and 
must  be  in  writing  if  there  is  no  release  of  liability  of  the  original 
purchaser.  >•    So  where  at  the  time  of  the  execution  and  delivery  of 

8.  Thompson  v.  SumralJ,  2  Pet.  170,  v.  Both  well,  67  Wash.  264,  121  Pac. 
7  U.    S.    (L.    ed.)    380;    Johnson    v.   60,  Ann.  Cas.  1913D  849. 

Bank,  60  W.  Va.  320,  55  S.  E.  394,  IS.,  Doyle  v.  White,  26  Me.  341,  45 

9  Ann.  Cas.  893.  Am.  Dec.  110;  Skinner  v.  Conant,  2 

Notes:    15    L.R.A.(N.S.)    221;    32  Vt.  453,  21  Am.  Dec.  554;  Johnson  v. 

L.R.A.(N.S.)  600.  Bank,  60  W.  Va.  320,  55  S.  E.  394,  9 

9.  Sanford  v.  Howard,  29  Ala.  684,  Ann.  Cas.  893;  Boorstein  v.  Moffatt, 
68  Am.  Dec.  101.  36  Nova  Scotia  81,  5  British  Rul.  Cas. 

10.  Maurin  v.  Fogelberg,  37  Minn.  89. 

23,  32  N.  W.  858,  5  A.  S.  R.  814.  Notes:    15    L.R.A.(N.S.)    217;    32 

11.  Warner  v.  Willoughby,  60  Conn.  L.R.A.(N.S.)  599;  5  British  Rul.  Gas. 
468,  22  Atl.  1014,  25  A.  S.  R.  343;  99. 

Dufolt  V.   Gorman,  1  Minn.  301,  66       14.  See  supra,  par.  72. 
Am.  Deo.  543;  Nason  v.  Blaisdell,  12       16.  Sherman  v.  Alberts,  163  Mich. 
Vt.  165,  36  Am.  Dec  331;  Aldrich  v.  361,  116  N.  W.  1090,  126  A.  S.  R. 
JeweU,  12  Vt.  125,  36  Am.  Dec.  330.  486,  32  L.R.A.(N.S.)  599. 
Note:  15  L.R.A.(N.S.)  219.  16.  Gray  v.  Herman,  76  Wis.  453, 

12.  Goldie-Klenert  Distributing  Co.  44  N.  W.  248,  6  L.R.A.  691. 
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a  deed  in  pursuance  of  a  contract  for  the  sale  of  land,  a  third  person 
promised  the  grantor  that  he  would  pay  a  part  of  the  price  if  the  grant- 
or would  deliver  the  deed,  the  promise  was  held  to  be  within  the  stat- 
ute.*'  If  goods  are  in  fact  sold  solely  on  the  credit  of  the  defendant 
though  delivered  for  the  use  of  another,  a  mere  statement  by  the 
seller  that  the  defendant  must  give  an  order  therefor  does  not  affect 
the  character  of  the  transaction  so  as  to  bring  his  promise  to  pay 
within  the  statute.'*  Where  a  promise  by  the  drawer  to  accept  a 
draft  is  not  regarded  as  within  the  statute  one  promising  a  seller  to 
accept  an  order  to  be  drawn  on  him  by  the  buyer  for  goods  thereafter 
sold  to  the  latter  may  incur  liability  on  such  promise." 

Promise  to  Pay  Existing  Debt  Oenerally 

77.  In  General. — The  broad  rule  was  laid  down  by  Chancellor  Kent 
in  an  early  leading  case  that  where  a  promise  to  pay  an  existing  debt 
of  another  is  made  on  a  new  and  "original  consideration  of  benefit  or 
harm  moving  between  the  newly  contracting  parlies  it  is  not  within 
the  statute  but  is  to  be  regarded  as  an  original  promise.**  This 
statement  has  been  frequently  approved  or  in  effect  adopted  in  later 
cases  in  New  York  and  elsewhere,*  but  in  applying  it  there  is  a  diffi- 
culty in  determining  what  is  meant  by  the  phrase  "new  and  original 
consideration  of  benefit  or  harm"  moving  between  the  parties.* 
Though  it  has  been  said  that  a  promise  is  not  necessarily  within  the 
sUitute  because  of  the  fact  that  the  consideration  consists  not  of 
benefit  to  the  promisor,  but  of  harm  to  the  creditor,'  yet  according 
to  the  better  view  the  fact  that  there  is  an  independent  consideration 
for  the  promise  of  the  defendant  to  pay  an  existing  debt  or  answer 
for  the  past  default  of  another  person  does  not  necessarily  prevent 
it  from  being  within  the  operation  of  the  statute  if  such  considera- 
tion consisted  merely  of  harm  to  the  creditor  and  is  not  beneficial 
to  the  promisor.*    As  has  been  well  said,  if  the  circumstance  of  the 

17.  Mankin  v.  Jones,  63  W.  Va.  373,  C.)  257,  12  Am.  Dec.  663:  Rogeis  v. 
60  8.  E.  248,  15  L.R.A.(N.8.)  214.  Collier,  2  Bailiy  L.  (S.  C.)   581,  23 

18.  Manrin  v.  Fogelberg,  37  Minn.  Am.  Dec.  153;  Tindal  v.  Touchberry,  3 
23,  32  N.  W.  858,  5  A.  S.  R.  814.  Strob.  L.   (S.  C.)   177,  49  Am.  Dec. 

19.  See  infra,  par.  101.  637. 

20.  Leonard     v.     Vredenburgh,     8  Notes:  5  Am.  Dec.  322;  37  Am.  Dec. 
Johns.   (N.  T.)  29,  5  Am.  Dec.  817.  153;  95  Am.  Dec,  261. 

1.  Lee  v.  Fontaine,  10  Ala.  755,  44  2.  Note:  6  Am.  Dec.  322. 

Am.  Dec.  505;  Chapline  t.  Atkinson,  3.  Cooper  v.   Chambers,   16  N.   C. 

45  Ark.  67,  65  Am.  Rep.  531;  Farley  261.  25  Am.  Dec.  710, 

v.  Cleveland,  4  Cow.  (N.  Y.)  432,  15  Note:  95  Am.  Dec.  262. 

Am.  Dec.  387;  Cooper  v.  Chambers,  4.  Turner  v.  Hnbbell,  2  Day  (Conn.) 

15  N.  C.  261,  25  Am.  Dee.  710;  Dale  457,  2  Am.  Dec.  115;  Dillaby  v.  WU- 

V.  Gaither  Lnmber  Co;,  152  N.  C.  651,  cox,  60  Conn.  71,  22  Atl.  491.  25  A.  S. 

68  S.  E.  134,  28  L.R;A.(N.S.)  407;  R.    289,   13  L.R.A.   643;   Warner  v. 

Hughes  V.  CreyoiJ,  2  Mill,  Const.  (S.  Willoaghby,   60   Conn.   468,   22  Atl, 
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promise  hanng  been  founded  on  a  consideration  be  sufficient  to  take 
it  out  of  the  statute,  the  law  ia  precisely  the  same  now  as  it  was  before 
the  statute  was  passed,  and  one  of  the  most  important  statutes  has, 
by  construction,  become  a  dead  letter.'  In  fact  all  the  cases  recognize 
that  if  there  is  no  consideration  for  the  defendant's  promise  it  is 
unenforceable,  even  if  in  writing,  for  want  of  consideration,  as  the 
provision  that  a  man  shall  not  be  held  on  his  promise  to  pay  the  debt 
of  another,  unless  the  agreement  is  in  writing,  does  not  render  un- 
necessary a  consideration  for  such  promise  when  written.'  Thus  if  one 
not  beneficially  interested  in  the  postponement  of  a  foreclosure  sale 
promises  the  mortgagee,  in  consideration  of  such  postponement, 
that  he  will  pay  the  debt,  his  promise  is  within  the  statute,  though 
if  it  had  been  in  writing  the  postponement  would  have  been  a  suffi- 
cient consideration  to  make  it  binding  on  him.' 

78.  Consideration  Beneficial  to  Promisor. — ^The  rule  has  frequently 
been  announced  that  if  a  promise  to  pay  the  debt  of  another  be 
founded  on  a  new  and  distinct  consideration,  independent  of  the  debt, 
and  one  moving  between  the  parties  to  the  new  promise,  and  bene- 
Jicial  to  the  promisor,  it  is  not  necessarily  a  case  within  the  statute 
but  may  be  considered  in  the  Ught  of  an  original  promise,*  and  to 

1014,  25  A.  S.  R.  343;  Lowev.  Turpie,       5.  Boyce  v.   Owens,   2  McCord   L. 

147  Ind.  652,  44  N.  E.  25,  47  N.  E.  (S.  C.)  208,  13  Am.  Deo.  711.  See 
150,  37  L.R.A.  233;  Nelson  v.  Boyn-  also  Durham  v.  Arledge,  1  Strob.  (S. 
ton,  3  Mete.  (Mass.)  396,  37  Am.  Dec   C.)   5,  47  Am.   Dec.  544;  Muller  v. 

148  (disapproving  as  dictum  a  state-  Riviere,  59  Tex.  640,  46  Am.  Rep.  29L 
ment  in  an  earlier  case) ;  Ames  v.  Fos-  6.  Brown  v.  Adams,  1  Stew.  (Ala.) 
ter,  106  Mass.  400,  8  Am.  Rep.  343;  61,  18  Am.  Dec.  36;  Thadier  v.  Dins- 
Stewart  v.  Jerome,  71  Mich.  201,  38  more,  5  Mass.  299,  4  Am.  Dec.  61; 
N.  W.  895, 15  A.  S.  R.  252;  Dufolt  v.  Nelson  v.  Boyntoa,  3  Meto.  (Mass.) 
Gorman,  1  Minn.  301,  66  Am.  Dec.  396,  37  Am.  Dec.  148 ;  Barker  v.  Buck- 
643;  DuflEy  v.  Wunsch,  42  N.  Y.  243,  1  lin,  2  Denio  (N.  Y.)  45,  43  Am.  Dec. 
Am.  Rep.  514 ;  Ackley  v.  Parmenter,  726 ;  Leonard  v.  Vredenburgh,  8  Johns. 
98  N.  Y.  425,  50  Am.  Rep.  693;  (N.  Y.)  29,  5  Am.  Dec.  317;  Boyce 
Townsend  v.  Long,  77  Pa.  St.  143,  18  v.  Owens,  2  McCord  L.  (S.  C.)  208, 13 
Am.  Rep.  438;  Riegelman  v.  Focht,  Am.  Dec.  711;  Trindal  v.  Toaohberry, 
141  Pa.  St.  380,  21  Ati.  601,  23  A.  S.  3  Strob.  L.  (S.  C.)  177,  49  Am.  Dec. 
R.  293;  Durham  v.  Arledge,  1  Strob.  637;  Rogers  v.  Collier,  2  Bailey  L.  (S. 
L.  (S.  C.)  5,  47  Am.  Dec.  544;  MuUer   C.)  581,  23  Am.  Dec.  153. 

V.  Riviere,  59  Tex.  640,  46  Am.  Rep.  7.  Aekley  v.  Parmenter,  98  N.  Y. 
291;  McKenzie  v.  Puget  Sound  Nat.  425,  50  Am.  Rep.  693. 
Bank,  9  Wash.  442,  37  Pac  668,  43  8.  ChapUne  v.  Atkinson,  45  Aiic  67, 
A.  S.  R.  844;  Mankin  v.  Jones,  63  W.  56  Am.  Rep.  531;  Smith  v.  Delaney, 
Va.  373,  60  S.  E.  248, 15  L.R.A.(N.S.)  64  Conn.  264,  29  Atl.  496,  42  A.  S.  B. 
214;  Gray  v.  Herman,  75  Wis.  453,  44  181;  MeCormick  v.  Boylan,  83  Conn. 
N.  W.  248,  6  LJI.A.  691;  Bray  v.  686, 76  AtL  335,  Ann.  Caa  1912A  882; 
Paroher,  80  Wis.  16,  40  N.  W.  Ill,  Johnson  v.  J.  F.  Stapleton  Co.,  132 
27  A.  S.  E.  17.  Ga.  164,  62  S.  E.  827,  131  A.  S.  R. 

Notes:  6  Am.  Dec.  322;  06  Am.  Dee.  189;  Gibson  County  ▼.  Cincinnati 
253;  46  Am.  Rep.  300;  22  L.RjL  Steam-Heating  Co.,  128  Ind.  240,  27 
(N.S.)  1077;  40  L.B.A.(N.8.)  2^.        N.  E.  613, 12  L.R.A.  502;  Frohardt  t. 
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take  such  a  promise  out  of  the  statute  there  is  no  necessity  that  the 
original  debtor  be  discharged.'  It  has  frequently  been  said  in  effect 
that,  where  the  leading  object  of  a  party  promising  to  pay  the  debt 
of  another  is  to  promote  his  own  interests,  and  not  to  become  guar- 
antor, and  the  promise  is  made  on  sufficient  consideration,  it  will 
be  valid,  though  not  in  writing.  In  such  cose  the  promisor  assumes 
the  payment  of  the  debt.^* 

79.  Qualification  of  Rule  as  to  Beneficial  Consideration. — ^The  at- 
tempt to  apply  the  rule  stated  in  the  preceding  section  as  to  the  effect 
of  a  benefit  accruing  to  the  promisor  has  been  one  of  the  sources  of 
the  great  conflict  in  the  cases  on  this  section  of  the  statute;  and  it 
seems  to  be  generally  recognized  that  the  fact  that  the  consideration 
moving  from  the  creditor  may  indirectly  benefit  the  promisor  is 
not  sufficient  to  take  the  promise  out  of  the  operation  of  the  statute,*^ 

Duff,  156  la.  144, 135  N.  W.  609,  Ann.  N.  W.  609,  Ann.  Cas.  1915C  254,  40 
Cas.  1915B  254,  40  L.R.A.(N.S.)  242;  L.R.A.(N.S.)  242;  Howell  v.  Harvey, 
Dearborn  v.  Parks,  5  Greenl.  (Me.)  65  W.  Va.  310,  64  S.  E.  249,  22  L.R.A, 
81,  17  Am.  Dee.  206;  Nelson  v.  Boyn-    (N.8.)  1077. 

ton,  3  Mete.  (Mass.)  396,  37  Am.  Deo.  Notes:  22  L.R.A.(N.S.)  1079;  40 
148;  Manning  v.  Anthony,  208  Mass.  L.R.A.(N.S.)  242. 
399,  94  N.  E.  466,  32  L.R.A.(N.S.)  10.  Emerson  v.  Slater,  22  How.  28, 
1179;  Calkins  v.  Chandler,  36  Mich.  16  U.  S.  (L.  ed.)  360;  Gibson  County 
320,  24  Am.  Rep.  593;  Joseph  v.  v.  Cincinnati  Steam-Heating  Co.,  128 
Smith,  39  Neb.  259,  57  N.  W.  1012,  Ind.  240,  27  N,  E.  612,  12  L.R.A.  502; 
42  A.  S.  R.  571;  Underbill  v.  Gibson,  Frohardt  v.  Duff,  156  la.  144,  135  N. 
2  N.  H,  352,  9  Am.  Dec.  82;  Farley  W.  609,  Ann.  Cas.  1915C  254,  40 
V.  Cleveland,  4  Cow.  (N.  T.)  432,  15  L.R.A. (N.S.)  242;  Johnson  v.  Huflfak- 
Am.  Dec.  387;  Leonard  v.  Vjeden-  er,  99  Kan.  466, 162  Pac.  1150,  L.R.A. 
buigh.  8  Johns.  (N.  Y.)  29, 5  Am.  Dec.  1917D  872;  Oldenburg  v.  Dorsey,  102 
317;  Tighe  v.  Morrison,  116  N.  Y.  263,  Md.  172,  62  Atl.  576,  5  Ann.  Cas.  841; 
22  N.  E.  164,  5  LJl.A.  617;  Muller  v.  Joseph  v.  Smith,  39  Neb.  259,  57  N.  W. 
Riviere,  59  Tex.  640,  46  Am.  Rep.  291;  1012,  42  A.  S.  R.  571;  Dale  v.  Qaither 
Wells  V.  Brown,  67  Wash.  351,  121  Lumber  Co.,  162  N.  C.  651,  68  S.  E. 
Pac  828,  Ann.  Cm.  1913D  317;  Howell  134,  28  L.RJ^.(N.S.)  407;  Nugent  v. 
V.  Harvey,  65  W.  Va.  310,  64  S.  E.  Wolfe,  111  Pa.  St.  471,  4  Atl.  15,  56 
249,  22  L.R.A.(N.S.)  1077;  Hurst  Am.  Rep.  291;  HoweU  v.  Harvey,  65 
Hardware  Co.  v.  Goodman,  68  W.  Va,  W.  Va.  310,  64  S.  E.  249,  22  L.R.A. 
462,  69  8.  E.  898,  Ann.  Cas.  1912B  (N.S.)  1077;  Hurst  Hardware  Co.  v. 
218,  32  L.R.A.(N.S.)  598;  Bray  v.  Goodman,  68  W.  Va.  462,  69  S.  E. 
Parehcr,  80  Wis.  16,  49  N.  W.  Ill,  898,  Ann.  Cas.  1912B  218,  32  L.R.A. 
27  A.  S.  R.  17;  Harbnrg  India  Rub-  (N.S.)  598.  See  also  Davis  v.  Patrick, 
ber  Comb  Co.  v.  Martin,  [1902]  1  K.  141  U.  S.  479,  12  S.  Ct.  58,  35  U,  S. 
B.  778,  71  L.  J.  K.  B.  529,  50  W.  B.  (L.  ed.)  826, 
4«,  86  L.  T.  N.  S.  505,  18  Times  L.  Note:  126  A.  S.  R.  494. 
Rep.  428,  3  British  Rul.  Cas.  596.  U.  Warner  v.  Willoughby,  60  Conn. 

Notes:  12  Am.  Dee.  393;  95  Am.  468,  22  Atl,  1014,  25  A.  S.  R.  343; 
Dee.  255  et  seq.;  46  Am.  Rep.  296;  Hassinger  v.  Newman,  83  Ind.  124,  43 
15  A.  S,  B.  258;  23  A.  S.  R.  295;  126  Am.  Rep.  64;  Ames  v.  Foster,  106  . 
A.  S.  R.  494,  497  et  seq.;  5  L.R.A.  Mass.  400,  8  Am.  Rep.  343;  McKenzie 
617;  22  L.R.A.(N.S.)  1077;  32  L.ILA.  v.  Puget  Sound  Nat.  Bank,  9  Wash. 
(N.S.)  598;  40  L.R.A.(N.S.)  242.        442,  37  Pac.  668,  43  A.  S.  R.  844; 

9,  Frohardt  t.  Duff,  166  la.  144, 135  Harburg  India  Rubber  Comb  Co,  r. 
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§  80  STATUTE  OP  FRAUDS  26  B.  C.  L. 

especially  if  such  indirect  benefit  was  not  the  actuating  cause  for  the 
promise."  The  rule  in  this  regard  would  seem  to  be  that  when  the 
leading  and  obvious  object  of  the  promisor  is  to  induce  the  promisee 
to  forgo  some  lien,  interest,  benefit  or  advantage  held  by  him,  and 
to  transfer  that  interest,  or  confer  that  or  some  equivalent  benefit 
on  the  promisor,  although  the  effect  may  be  to  discharge  neither  from 
an  obligation,  still  it  is  a  new,  independent  and  original  contract 
between  the  parties,  and  is  not  within  the  statute.  But  it  is  no  suffi- 
cient ground  to  prevent  the  operation  of  the  statute  that  the  plaintiff 
has  relinquished  an  advantage,  or  given  up  a  lien,  in  consequence 
of  the  defendant's  promise,  if  that  advantage  has  not  also  directly 
inured  to  the  benefit  of  the  defendant,  so  as  in  ^ect  to  make  it  a 
purchase  by  the  defendant  of  the  plaintiff.**  So  it  would  seem, 
on  principle,  that  a  pecuniary  consideration  paid  by  the  promisee 
to  the  promisor  in  consideration  of  his  guaranty  of  the  debt  of  a  third 
person  is  not  sufficient  to  take  the  promise  out  of  the  operation  of  the 
statute.  If  this  were  so,  then  every  promise  to  guarantee  the  debt 
of  another,  made  on  a  pecuniary  consideration  paid  by  the  promisee 
to  the  promisor,  would  be  taken  out  of  the  statute.  In  all  cases,  the 
question  is  whether  the  promise  is  "in  substance  a  promise  to  pay 
the  debt  of  another,  or  whether  it  is  a  promise  by  the  promisor  to 
pay  his  own  debt,  the  extent  of  which  is  measured  by  the  amount  due 
by  another.**  And  it  is  said  that  a  consideration  to  support  a  prom- 
ise, not  in  writing,  to  pay  the  debt  of  another  must  be  of  a  peculiar 
character,  and  must  operate  to  the  advantage  of  the  promisor,  and 
place  him  under  a  pecuniary  obligation,  to  the  promisee  independent 
of  the  original  debt,  which  obligatiMi  is  to  be  discharged  by  the  pay- 
ment of  that  debt." 

80.  Forbearaace  to  Sue  or  Dismissal  of  Suit  Generally. — The  fact 
that  the  promise  of  the  defendant  to  pay  the  existing  debt  of  a  third 
person  is  based  on  the  plaintiff's  forbearance  to  sue  the  debtor  is 
not  such  a  new  consideration  as  will  prevent  the  promise  from  falling 
within  the  statute,**  though  the  promise  was  made  for  the  purpose 

Martin,  [1902]  1  K.  B.  778,  71  L.  J.  14.  Ameo  v.  Foster,  106  Mass.  400,  8 

K.  B.  529,  50  W.  R.  449,  86  L.  T.  N.  Am.   Rep.  343.     See  also  Muller  v. 

S.  505,  18  Times  h.  Rep.  428,  3  British  Riviere,  59  Tex.  640,  46  Am.  Rep.  291. 

Rul.  Cas.  596.  16.  McKenzie  v.  Puget  Sound  Nat. 

Note:  40  L.R.A.(N.S.)  242.  Bank,  9  Wash.  442,  37  Pac  668,  43 

12.  Harburp  India   Rubber  Co.   v.  A.  8.  R.  844. 

Martin,  [1902]  1  K.  B.  778,  71  L.  J.  16.  Chapline  v.  Atkinson,  45  Ark. 

K.  B.  529, 50  W.  R.  449, 86  L.  T.  N.  S.  67,   55   Am;    R«p.    531;    Turner    v. 

505,  18  Times  L.  Rep.  428,  3  British  HubbeW,  2  Day   (Conn.)  457,  2  Am. 

Rnl.  Cas.  596.  Dec.  115;  Peabody  v.  Harvey,  4  Conn. 

13.  Ames  v.  Foster,  106  Mass.  400,  119,  10  Am.  Dee.  103;  Stewart  v. 
8  Am.  Rep.  343.  See  also  Warner  v.  Campbell,  58  Me.  ^9, 4  Am.  Rep.  296; 
Waioughby,  60  Conn.  468,  22  Atl.  Riegehnau  v.  Focht,  141  Pa.  St.  380, 
1014,  25  A.  S.  R.  343.  21  Atl:  601,  23  A.  S.  R.  ^3;  Boyce 
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of  promoting  the  promisor's  pecuniary  interests.*'  And  it  has  been 
held  that  the  fact  that,  by  reason  of  the  forbearance,  the  promisor 
is  enabled  to  convert  property  of  the  debtor  to  his  own  use  does  not 
take  his  promise  out  of  the  statute.^*  The  same  rule  is  applied 
where,  in  consideration  of  the  promise,  the  creditor  dismisses  a  suit 
which  he  had  instituted  against  the  debtor.* 

81.  Application  of  Rnle. — Where  A  was  liable  to  the  plaintifiF  for 
the  conversion  of  personal  property  and  the  defendant,  A's  father, 
orally  promised  that,  if  the*  plaintiff  would  forbear  to  sue  A  and 
instead  would  sue  a  third  person  ^  he  would  pay  the  damages  if  the 
plaintiff  failed  to  recover  from  said  third  person,  it  was  held  that  the 
promise  was  within  the  statute.*  So  a  promise  to  pay  a  debt  of 
a  third  person  in  consideration  of  the  forbearance  to  enforce  a  lien 
on  the  property  of  the  promisor,  the  lien  remaining  undischarged, 
is  held  to  be  within  the  statute.'  This  is  also  held  true  where  the 
consideration  of  the  promise  is  the  forbearance  by  the  creditor  to 
attach  the  property  of  the  debtor,  the  promisor  having  no  personal 
interest  in  such  property.*  Likewise  within  the  statute  is  a  promise 
by  the  administrator  of  a  mortgagee  of  chattels  to  pay  taxes  assessed 
against  the  mortgagor  in  consideration  of  the  collecting  officer's 
forbearance  to  levy  on  the  mortgaged  chattels ;  •  a  promise  by  a  mort- 
gagee of  a  part  interest  in  a  vessel  to  persons  who  had  furnished  her 
with  supplies,  for  which  they  had  no  lien,  to  pay  the  debt  if  they 
would  not  attach  the  interest  of  the  other  part  owners ;  •  a  promise 
by  a  son  to  pay  a  note  of  his  father,  in  case  the  promisee  should  dis- 
continue an  action  commenced  on  the  note; '  a  promise  to  pay  a 
judgment  against  another  if  the  creditor  would  forbear  to  proceed 
on  his  execution ;  *  and  a  promise  by  one  who  was  the  principal 

V.  Owens,  2  McCord  L.  (S.  C.)  208,  8.  Stewart  v.  Campbell,  58  Me.  439, 

13  Am.  Dec.  711 ;  McKenzie  v.  Puget  4  Am.  Rap.  296.    See  infra,  par.  82.- 

Sound  Nat.   Bank,  9  ■  Wash.  442,  37  83,  as  to  promises  based  on  the  snrren- 

Pac.  668,  43  A.  S.  B.  844.  der  or  nonenforcement  of  liens  gener- 

Notes:  95  Am.  Dec.  262;  46  Am.  ally. 

Rep.  300;  15  A.  S.  R.  256;  40  L.R.A.  4.  Ames  v.  Posto:,  106  Mass.  400, 

(N.S.)  244.  8  Am.  Rep.  343;  Stewart  v.  Jerome, 

17.  McKenric  v.  Puget  Sound  Nat.  71  Mich.  301,  38  N.  W.  895,  15  A,  S. 
Bank,  9  Wash.  442,  37  Pac.  668,  43  A.  R.  252. 

S.  R.  844.  Note:  40  L.B.A.(N.S.)  244. 

18.  Stewart  v.  Jerome,  71  Mieh.  201,       5.  Dillaby  v.  Wileor,  60  Conn.  71, 
38  N.  W.  895, 15  A.  S.  R.  252.  22  Atl.  491, 25  A.  S.  E.  299, 13  L.R.A- 

1.  Nelson     V.     Boynton,    3     Mete.   643 

(Mass.)  396,  37  Am.  Dec.  148;  Duffy  fi.  Ames  v.  Foster,  106  Mass.  400, 

V.  Wunsch,  42  N.  Y.  243,  1  Am.  Rep.  8  Am.  Rep.  343. 

514;  Boyce  v.  Owens, -2  McCord  L.  7.  Nelson     v.    Boynton,    8    Met*. 

(S.  C.)  208,  13  Am.  Deo.  711.  (Mass.)  396,  37  Am.  Dec.  148. 

Note :  46  Am.  Rep.  300. '  8.  Allrfiouse  v.  Ramsay,  6  Whart. 

2.  Turner  v.  Hubbell,  2  Doy  (Conn.)  (Pa.)  381,  37  Am.  Dec.  417  (involving 
457,  2  Am.  Dec.  115.  New  Jsibey  statute)  j  Durham  v.  Ar4 
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stockholder  of  a  corporation  and  its  managing  oflBcer  to  pay  a  cor- 
porate debt,  if  the  judgment  creditor  would  refrain  from  levying 
on  the  property  of  the  corporation.'  On  the  other  hand  where  the 
promisor  was  in  the  possession  of  a  debtor's  property,  on  the  most  of 
which  he  held  a  chattel  mortgage,  and  promised  to  pay  the  claims  of 
creditors,  made  in  consideration  of  their  refraining  from  attaching 
the  property  and  contesting  the  validity  of  the  mortgage,  the  actuat- 
ing cause  for  the  promise  being  the  personal  benefit  to  himself,  it 
has  been  held  that  the  promise  was  not  within  the  statute.*' 

82.  Surrender  or  Nonenforcement  of  Lien  Generally. — The  broad 
rule  has  been  laid  down  in  a  number  of  cases  that  there  Is  a  new  con- 
sideration between  the  new  contracting  parties  taking  the  case  out 
of  the  operation  of  the  statute  where  a  lien  creditor  i^eases  his  hen 
on  the  defendant's  promise  to  pay  the  claim.**  Thus,  where  the 
creditor  had  levied  an  attachment  or  execution  on  the  debtor's  prop- 
erty, the  promise  of  the  defendant  to  pay  the  debt  in  consideration 
of  the  release  of  the  lien  has  been  held  not  to  be  within  the  stat- 
ute.** So  where  the  plaintiff,  a  judgment  creditor  of  one  who  had 
f  contract  with  a  railroad  company  for  certain  construction  work, 
released  the  lien  of  his  execution  on  personal  property  used  by  the 
debtor  in  the  performance  of  the  work,  upon  the  faith  of  the 
promise  of  the  defendant,  an  officer  of  the  corporation,  to  pay  the 
amount  of  the  judgment,  it  was  held  that  the  promise  was  not 
within  the  statute.**  This  has  also  been  held  true  where  a  mechanic 
repaired  a  mortgaged  chattel  at  the  request  of  the  mortgagor,  and 
retxirned  it  to  him,  relinquishing  his  hen  on  it  on  the  oral  promise 
of  the  mortgagee  to  pay  for  the  repairs.**  It  has  been  held  that 
where  one,  hable  for  a  debt  as  a  surety,  holds  security  to  indemnify 
himself  and  surrenders  and  transfers  such  security  to  the  promisor 

ledge,  1  Strob.  L.  (S.  C.)  5,  47  Am.  123;  Dunham  v.  Arledge,  1  Strob.  L. 

Dee.  544;  Harbnrg  India  Rubber  Comb  (S.  C.)  5,  47  Am.  Dec.  544;  Ellis  v. 

Co.  V.  Martin,  [1902]  1  K.  B.  778,  71  CarroU,  68  S.  C.  376,  47  S.  E.  679, 102 

L.  J.  K.  B.  529,  50  W.  E.  449,  86  L.  T.  A.   S.  R.   679.     See  also  Stewart  v. 

N.  S.  505,  18  Times  L.  Rep.  428,  3  Jerome,  71  Mich.  201,  38  N.  W.  895, 

British  Rul.  Cas.  596.  15  A.  S.  R.  252. 

Note:  40  L.B.A.(N.S.)  246.  Notes:  95  Am.  Dee.  256  et  seq;  40 

9.  Harburg  India  Rubber  Comb  Co.  L.R.A.(N.S.)  243. 

V.  Martin,  [1902]  1  K.  B.  778,  71  L.  J.  12.  Spooner  v.  Dunn,  7  Ind.  81,  63 

K  B.  529,  50  W.  R.  449,  86  L.  T.  N.  Am.  Dec.  414;  Packard  v.  Richardson, 

S.  505, 18  Times  L.  Rep.  428,  3  British  17  Mass.  122,  9  Am.  Dec.  123;  Ellis  v. 

Rul.  Cas.  596.  CarroU,  68  S.  C.  376,  47  S.  E.  679, 

10.  Frohardt  r.  Doff,  156  la.  144,  102  A.  S.  R.  679.  See  also  Tindal  v. 
135  N.  W.  609,  Ann.  Cas.  1915B  254,  Touchberry,  3  Strob.  L.  (S.  C.)  177, 
40  L.R.A.(N.S.)  242.  49  Am.  Dec.  637. 

11.  Spooner  v.  Dunn,  7  Ind.  81,  63  13.  Spooner  v.  Dunn,  7  Ind.  81,  63 
Am.  Dee.  414;  Conradt  v.  Sullivan,  45  Am.  Dec.  414. 

Ind.  180, 15  Am.  Rep.  261;  Packard  v.  14.  Conradt  v.  Sullivan,  46  Ind.  180, 
Richardson,  17  Mass.  122,  9  Am.  Deo.   15  Am.  Rep.  261. 
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in  consideration  of  the  letter's  promise  to  pay  the  debt  for  which 
the  promisee  is  surety,  this  does  not  take  the  promise  out  of  the 
statute,  aa  to  bring  a  case  within  the  rule  as  to  an  abandonment  of  a 
hen,  the  promise  must  be  made  to  and  the  lien  abandoned  by  the 
creditor  whose  claim  the  promisor  agrees  to  pay.*' 

83.  Necessity  for  Accrual  of  Benefit  to  Promisor. — ^According  to 
the  better  view,  if  the  surrender  or  nonenforcement  of  his  lien  by 
a  creditor  is  beneficial  solely  to  the  debtor,  the  promisor  having  no 
interest  in  the  property  subject  to  the  lien  and  receiving  no  personal 
benefit  from  the  discharge  of  the  lien,  the  promise  is  not  taken 
out  of  the  operation  of  the  statute.*^  Thus  the  fact  that  the  considera- 
tion of  the  defendant's  promise  to  pay  the  debt  of  a  third  person  con- 
gists  of  the  agreement  of  the  plaintiff  to  surrender  a  possessory  lien 
which  he  has  on  tnQ  chattels  of  the  debtor,  but  in  which  the  defend- 
ant is  in  no  manner  interested,  is  not  regarded  as  a  new  consideration 
beneficial  to  the  defendant  sufficient  to  take  the  promise  out  of  the 
operation  of  the  statute  and  render  it  binding  as  an  original  prom- 
ise.*' And  where  a  seller  of  personal  property  has  a  hen  for  the 
price  on  the  property  sold  before  delivery,  as  in  case  of  a  sale  for  cash 
or  where  the  buyer  becomes  insolvent  before  delivery,**  a  promise 
by  a  third  person  to  see  that  the  price  is  paid  if  the  seller  will  make 
delivery  has  been  held  to  be  within  the  statute.**  The  same  has  been 
beid  true  where,  in  consideration  of  the  promise,  the  creditor  dismissed 
or  discontinued  attachment  proceedings  against  the  property  of  the 
d«)btor;  ^  and  where  the  promise  was  that  of  a  son  and  in  considera- 
tion thereof  an  attachment  of  his  father's  property,  the  latter  being 
the  debtor,  was  discontinued,  it  not  appearing  that  the  son  had  any 

16.  Lowe  V.  Tnrpie,  147  Ind.  652, 44  6  L.R.A.  691;  Bray  v.  Parcher,  80  Wis. 

N.  E.  25, 47  N.  B.  150,  37  L.B.A.  233,  16,  49  N.  W.  Ill,  27  A.  S.  R.  17. 

holding  that  a  promise  to  pay  another's  Note :  Ann.  Cas.  1913D  322. 

note  to  a  third  person  is  within  the  17.  Booth  v.  Eighmie,  60  N.  Y.  238, 

statute  although  the  promisor  receives  19  Am.  Rep.  171    (referring  to  and 

a  conveyance  of  real   estate  from  a  distinguishing  an  earlier  case  to  the 

surety  on  the  note  which  he  had  re-  above  effect).    See  also  Dufolt  v.  Gor- 

eeived  from  the  maker  as  indemnity  man,  1  Minn.  301,  66  Am.  Dec.  543. 

against  his  liability  thereon.  Note :  5  Am.  Dec.  322. 

16.  Lowe  V.  Tnrpie,  147  Ind.  652,  44  18.  See   Sales,  vol.  24,  p.  121  et 

N.  E.  25,  47  N.  E.  150,  37  L.R.A.  233;  seq.,  as  to  a  lien  of  a  seller  oi  peisonal 

Stewart  v.  Campbell,  58  Me.  439,  4  property. 

Am.  Rep.  296;  Nelson  v.  Boynton,  3  19.  Gray  v.  Herman,  75  Wis.  453, 

Mete  (Mass.)  396,  37  Am.  Deo.  148;  44  N.  W.  248,  6  L.R.A.  69L 

Ackley  v.  Parmenter,  98  N.  Y.  425,  50  20.  Nelson    v.    Boynton,    3    Mete. 

Am.  Rep.  693;  Boyce  v,  Owens,  2  Mo-  (Mass.)  396,  37  Am.  Dec.  148;  Bunne- 

tJord  L.  (8.  C.)  208, 13  Am.  Dec.  711;  man  v.  Wagner,  16  Ore.  433,  18  Pac. 

Mankin  v.  Jones,  63  W.  Va.  373,  60  841,  8  A.  S.  R.  306;  Boyce  v.  Owens, 

S.  E.  248,  16  L.R.A.(N.S.)  214;  Gray  2  McCord  L.  (S.  C.)  208, 13  Am.  Dec. 

▼.  Hennap,  75  Wis.  453, 44  N.  W.  248,  711. 
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special  interest  in  the  release  of  his  father's  property.*  It  has  also 
been  held  that  an  agreement  by  a  receiver  of  a  corporation  that  if 
a  person  having  a  lien  on  the  property  in  his  hands  will  permit  him 
to  sell  it  and  to  use  the  proceeds  in  the  business  of  the  receivership 
he  will  pay  the  debt,  is  within  the  statute.  In  such  a  case  no  advantage 
accrues  to  the  receiver  personally  from  the  creditor's  relinquishment 
of  his  lien,  and  the  dual  character  of  the  promisor  is  immaterial, 
and  the  question  should  be  determined  as  though  the  promise  had 
been  made  by  a  third  person  not  interested  in  the  estate  in  considera- 
tion of  the  surrender  of  the  lien  to  the  receiver  for  the  benefit  of 
the  debtor  and  creditors  of  the  estate.*  It  would  seem  that  if  the 
agreement  of  the  promisor  is  that  if  a  levying  creditor  will  surrender 
the  property  levied  upon  to  the  debtor,  the  promisor  will  undertake 
that  it  will  be  returned  to  the  levying  officer,  as  distinguished  from 
an  undertaking  that  the  debtor  will  surrender  the  property,  it  is 
an  original  undertaking  and  not  within  the  statute,  as  no  credit 
is  extended  to  the  debtor.' 

84.  Promisor  Benefited  by  Surrender  or  Nonenforcement  of  Lien. — 
If  the  surrender  of  a  lien  held  by  the  promisor  is  of  direct  benefit 
to  him  and  operates  in  effect  to  transfer  to  him  the  benefit  of  the  lien, 
the  cases  generally  recognize  that  his  promise  is  not  within  the 
statute  though  there  was  no  antecedent  liabiUty  on  his  part  to  pay 
the  debt.*  Thus  where  the  promisee  has  a  lien  on  the  property  of 
the  promisor,  though  there  is  no  personal  liability  on  the  latter  for 
the  amount  of  the  claim,  it  is  held  that  his  promise  to  pay  the  amount 
of  the  claim,  in  consideration  of  the  nonenforcement  of  the  lien, 
is  not  within  the  statute,  as  the  claim  is  sub  modo  the  debt  of  the 
promisor  and  his  promise  is  in  the  nature  of  a  pforaise  to  pay  his 
own  debt.'     So,  where  the  promisee  claimed  a  lien  in  admiralty 

1.  Nelson  v.  Boynton,  3  Mete.  Dec.  348;  Ames  T.  Foster,  106  Mass. 
(Mass.)  396,  37  Am.  Dec.  148.  400,  8  Am.  Rep.  343;  Manning  v.  An- 

2.  Bray  v.  Parcher,  80  Wis.  16,  4S  thony,  207  Mass.  399,  94  N.  E.  466, 
N.  W.  Ill,  27  A.  S.  R.  17.  32  L.B.A.(N.S.)  1179;  Rogers  v.  Col- 

3.  Tindal  v.  Touchberry,  3  Strob.  Her,  2  Bailey  L.  (S.  C.)  581,  23  Am. 
L.  (S.  C.)  177,  49  Am.  Dec.  637.  See  Dec.  153;  Tindal  v.  Touchberry,  3 
also  Taylor  v.  Drake,  4  Strob.  L.  (S.  Strob.  L.  (S.  C.)  177,  49  Am.  Dec. 
C.)  431,  53  Am.  Dec.  680.  637;  Ellis  v.  CarroU,  68  S.  C.  376,  47 

4.  Notes:  126  A.  S.  B.  494;  40  S.  E.  679, 102  A.  S.  R.  679;  Harburg 
L.R.A.(N.S.)  243;  Ann.  Cas.  1913B  India  Comb  Rubber  Co.  v.  Martin, 
319.  [1902]  1  K.  B.  778,  71 L.  J.  K.  B.  529, 

5.  Warner  v.  Willonghby,  60  Conn.  5  W.  B.  449,  86  L.  T.  N.  S.  605,  18 
468,  22  Atl.  1014,  25  A.  S.  R.  243;  Times  L.  Rep.  428,  3  British  Rul.  Gas. 
Spooner  v.  Dunn,  7  Ind.  81,  63  Am.  596  (referring  to  and  distinguishing 
Dec.    414;    Conradt   v.    Sullivan,'  45  so  called  "jiroperty  cases"). 

Ind.  180,  15  Am.  Rep.  261;  Johnson  Notes:  66  Am.  Dec.  356;  95  Am. 
V.  Huffaker,  99  Kan.  466,  162  Pac.  Dec.  258;  40  L.R.A.fN.S.)  243;  Ann. 
1150,  L.R.A.1917D  872;  Fish  v.  Cas,  19I3D  319;  6  Eng.  Enl.  Cos 
Thomas,  5  Gray  (Mass.)  45,  66  Am.  295. 
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.  for  material  furnidied  for  the  construction  of  a  vessel,  it  has  been 
held  that  the  promise  of  a  part  owner  of  the  vessel  to  pay  the  amount 
of  the  claim,  in  consideration  of  the  nonenforcement  of  the  lien, 
is  a  promise  to  pay  the  promisor's  own  debt  sub  modo  and  therefore 
is  not  within  the  statute,  though  the  person  to  whom  the  materials 
were  furnished  and  by  whom  the  vessel  was  built  is  also  liable.* 
And  where  one  purchases  property,  which  is  subject  to  a  lien  in 
favor  of  a  third  person,  and  promises  such  third  person,  in  considera- 
tion of  the  release  of  his  lien,  to  pay  the  amount  of  the  claim,  the 
promise  is  not  within  the  statute; '  and  it  is  held  that  the  promise 
of  an  assignee  of  the  equity  of  redemption,  to  the  mortgagee,  to  pay 
the  mortgage  debt  in  consideration  of  forbearance  of  foreclosure 
is  not  within  the  statute.*  Where  a  man  died  leaving  a  stock  of  goods 
which  his  wife  claimed  as  her  own,  her  promise  to  pay  the  amoimt 
of  a  chattel  mortgage  executed  by  her  husband  on  such  stock  in 
consideration  that  the  creditor  would  not  foreclose  and  would  con- 
tinue to  furnish  goods  to  her  has  been  held  not  to  be  within  the 
statute.*  It  has  also  been  held  that  if  one  holds  the  possession  of  prop- 
erty to  secure  a  lien  thereon  for  a  balance  of  account,  but  a  third 
person  claims  a  prior  lien  on  the  property  by  virtue  of  a  chattel 
mortgage,  a  verbal  promise  by  the  latter  to  the  former  to  pay  said 
balance,  if  the  lien  claimant  wiU  release  the  property,  will  support 
an  action  against  the  promisor,  after  such  release. ^^  Where  in 
attacnment  proceedings  a  forthc(Hning  bond  was  given,  the  promise 
of  a  surety  on  such  bond  to  pay  the  plaintiff's  claim  in  consideration 
of  the  dismissal  of  the  attacnment  proceedings,'  thereby  releasmg 
the  promisor  from  liability  on  the  bona,  has  oeen  held  not  to  be 
within  tlie  statute. ^^ 

Discharge  of  Original  Indebtedness 

85.  In  General. — ^The  rule  has  long  been  established  that  if  it  is 
a  part  of  the  agreement  that  the  original  debt  be  discharged  that 
is  a  sufficient  consideration  to  support  the  undertaking  of  another 
to  pay  the  debt,  and  the  agreement  need  not  be  in  writing.  The  rea- 
son for  this  appears  to  be  obvious.  The  original  debt  being  extin- 
guished, it  is  no  longer  an  undertaking  to  pay  the  debt  of  another, 
because  there, is  no  such  debt  existing,  but  it  is  a  newly  created  debt 

6.  Fish  V.  Thomas,  5  Gray  (Mass.)    ning  v.  Anthony,  207  Mass.  399,  94  N. 
45,  66  Am.  Dee.  348.  E  466,  32  L.R.A.(N.S.)  1179. 

Note:  Ann.  Cas.  1917D  321.  Note:  40  L.R.A.(N.S.)  243. 

7.  Note:  95  Am.  Dec.  256.  9.  Muller  v.  Riviere,  59  Tex.  640,  46 

8.  Fitzgerald  v.  Flanagan,  155  la.   Am.  Rep.  291. 

217,  135  N.  W.  738,  Ann.  Cas.  1914C       10.  Joseph  v.  Smith,  39  Neb.  259,  57 
104;  Johnson  v.  Huffaker,  99  Kan.  466,  N.  W.  1012,  42  A.  S.  R.  571. 
162  Pac.  1150,  L.R.A.1917D  872;  Man-       11.  Note:  Ann.  Cas.  1913D  320. 
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of  the  tmdertaker.^'  To  bring  the  promise  witiiin  this  rule,  how- 
ever, there  must  be  a  discharge  of  the  (original  debtor;"  but  it  has 
been  held  that  where  a  person  not  before  liable  agrees  "to  pay  and 
guarantee"  the  debt  of  a  third  person,  and  as  part  of  the  arrange- 
ment the  original  debtor  is  discharged  from  his  indebtedness,  the 
word  "guarantee"  is  not  to  be  understood  in  a  technical  sense,  so 
as  to  continue  the  liability  of  the  original  debtor,  and  that  therefore 
the  promise  is  not  within  the  statute.**  In  the  very  early  cases  it  seems 
that  transactions  of  this  kind  were  taken  out  of  the  operation  of 
the  statute  on  the  theory  that  it  was  in  the  nature  of  a  purchase  of 
the  debt  by  the  promisor. *•  This,  however,  is  not  the  proper  basis 
for  the  rule.  The  very  consideration  of  the  second  promise,  and  the 
necessary  operation  of  that  agreement,  is  to  discharge  the  first  lia- 
bility at  the  moment  of  creating  the  new  one,  so  that  the  creditor 
cannot  be  said  to  have  two  persons  charged  for  the  same  debt;  and 
if  there  is  only  one  person  liable,  there  can  be  nothing  to  which  his 
promise  can  be  said  to  be  collateral.  It  must  become  an  original 
undertaking  between  the  parties  to  it,  the  first  debt  being  discharged.** 
And  to  support  the  transaction  as  an  original  undertaking  there  is 
no  necessity  for  an  agreement,  express  or  implied,  that  the  debt  is 

*     12.  Chapline  v.  Atkinson,  45  Ark.  Dec.  612;  Harburg  India  Rubber  Comb 

67,  55  Am.  Rep.  531;  Packer  v.  Ben-  Co.  v.  Martin,  [1902]  1  K.  B.  778,  71 

ton,  35  Conn.  343,  95  Am.  Dec.  246;  L.  J.  K.  B.  529,  5  W.  R.  449,  86  L.  T. 

DiUaby  v.  Wilcox,  60  Conn.  71,  22  Atl.  N.  S.  505,  18  Times  L.  Rep.  428,  3 

491,  25  A.  S.  R.  299,  13  L.R.A.  643;  British  Rul.  Cas.  596. 

Spann  v.  Baltzell,  1  Fla.  301,  46  Am.  Notes:  31  Am.  Dec.  614;   57  Am. 

Dec.  346;  Johnson  v.  J.  F.  Stepleton  Dec.  198;  71  Am.  Dec.  635;  76  Am. 

Co.,  132  Ga.  164,  63  S.  E.  827,  131  Dec.  117;  95  Am.  Deo.  261;  46  Am. 

A.  S.  R.  189;  Frohardt  v.  Duff,  156  Rep.  296;  126  A.  S.  R.  505;  6  Eng. 

la.  144,  135  N.  W.   609,  Ann.   Cas.  bJ  Cas    296, 

1915B    254,    40    L.R.A.  (N.S.)     242;  13..  Packer  v.  Benton,  35  Conn.  343, 

Stewart  v.  Campbell,  58  Me.  439,  4  95  j^   j)^  246;  Dillaby  v.  WUcox, 

^'  oA^-^f^J  ^n^*  «9<?"?rf 'Jn  60  Conn.  71,  22  Atl.  491,  25  A.  S.  R. 

^^J^'     o^™T?^«f  o'  Y      t^  299,  13  L.R.A.  643;  Lowe  v.  Turpie, 

V    G^n,  2  N.  H.  352,  9  Am.  Dec.  ^y' j  ^  ^^  ^  j^  ^  ^5, 47  N.  E.  150, 

82;  Menden  Britannia  Co.  v.  Zingsen,  i^  t  „  a    om.   a„j~>  J  T»«,im.n    ^i 

48  N.  Y.  247,  8  Am.  Rep.  549;  &oth  ^J  L-R-A.  233;  Andre  v.  Bodman,  13 

V.  Eighmie,  60  N.  Y.  238, 19  Am.  Rep.  Md.  241,  71  Am.  D«s.  628.     See  also 

171;  Jenkins  v.  HoUey,  140  N.  C.  379,  Preston  v.  Yonx^g,  46mch.  103,  8  N. 

53  S.  E.  237,  111  A.  S.  R.  846;  Foster  W.  706, 41  Am.  Rep.  m 

V.  Hoff,  37  Okla.  144,  131  Pac.  531,  Note:  126  A.  S.  R.  505. 

Ann.  Cas.  1916B  218;  AUen  v.  Leav-  14.  Packer  v.  Benton,  35  Conn.  343, 

ens,  26  Ore.  164,  37  Pac.  488,  46  A.  S.  95  Am.  Dec.  246. 

R.  613,  26  L.R.A.  620;  Boyce  V.Owens,  15.  Corbett  v.   Cochran.  3  HiU  L. 

2  McCord  L.  (S.  C.)  208, 13  Am.  Dec.  (S.  C.)  41,  30  Am.  Dec.  348. 

711;  Corbett  v.  Cochran,  3  HiU  L.  (S.  1«.  Andre  v.  Bodman,  12  Md.  241, 

C.)  41,  30  Am.  Dec.  348;  Warren  v.  71  Am.  Dec.  628.     See  also  Menden 

Smith,  24  Tex.  484,  76  Am.  Dec.  115;  Britannia  Co.  v.  Zingsen,  48  N.  Y.  247, 

Anderson  v.  Davis,  9  Vt.  136,  31  Am.  8  Am.  Rep.  549. 
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to  be  assigned  to  the  promisor,*'  or  that  he  should  have  funds  of 
the  original  debtor  in  his  hands  to  reimburse  himself.'*  The  promise, 
to  render  it  valid  as  an  original  undertaking,  does  not  require  a 
consideration,  independent  of  the  discharge  of  the  original  debtor, 
moving  between  lie  promisor  and  the  promisee  and  beneficial  to 
the  promisor."  Thus  it  has  been  held  that  if  a  rareditor,  who  had 
arrested  his  debtor  on  a  body  execution,  releases  him  from  custody 
on  the  promise  of  a  third  person  to  pay  the  debt,  this  is  a  new  con- 
sideration passing  between  the  promisor  and  the  promisee  rendering 
the  promisg  an  original  undertaking,  as  the  debtor  by  reason  of  his 
discbarge  was  freed  from  the  debt.**  So  where  land  was  conveyed 
by  C.  to  the  plaintiff  as  security  foir  a  debt,  and  he  reconveyed  to 
C.  on  the  pledge  to  him  by  the  defendant  of  certain  railroad  bonds, 
which  the  defendant  promised  to  redeem  at  par  within  a  year,  it  was 
held  that  the  defendant's  promise  was  not  within  the  statute  and 
that  on  his  failure  to  redeem,  the  plaintiff  might  foreclose  and  sell 
the  bonds  and  hold  the  defendant  personally  liable  for  any  de- 
ficiency.* 

86.  Proof  of  Discharge. — If  there  is  an  agreement  in  fact  for  the 
discharge  of  the  original  debtor,  written  evidence  of  the  discharge  is 
not  essential  to  the  validity  of  the  promisor's  oral  promise  though  the 
original  debt  existed  in  parol  as  distinguished  from  an  obligation 
under  seal  which  at  common  law  can  be  discharged  only  by  an  instru- 
men  of  like  dignity.  In  such  a  case  the  validity  of  the  new  prom- 
ise, and  the  discharge  of  the  original  debt,  axe  mutually  dependent; 
they  arise  at  the  same  time,  and  result  from  the  agreement  of  the 
parties  that  the  existing  debt  shall  be  extinguished,  and  the  first 
debtor  discharged,  in  consideration  of  the  new  undertaking.  There 
is  no  form  of  words  or  writing  necessary  to  give  effect  to  these  mutual 
undertakings.  If  the  promise  to  pay  is  binding,  the  agreement  to  dis- 
charge is  equally  so;  each  is  binding  because  the  other  is.*  If  the 
original  debt  is  not  discharged  the  promise  is  a  collateral  one,  and 
under  the  early  rule  holding  witnesses  incompetent  to  testify  by  rear 
son  of  interest,  the  original  debtor  is  not  a  competent  witness  for  the 
creditor,  to  prove  that  his  indebtedness  was  discharged,  and  thus  show 
that  the  promise  was  an  original  one.*  Entries  in  the  creditor's 
books,  which  constituted  the  evidence  of  the  original  indebtedness, 

17.  Corbett  v.   Cochran,  3  Hill  L,   348  (referring  to  English  authority). 
(S.  C.)  41,  30  Am.  Dec.  348.  1.  Booth  v.  Eighmie,  60  N.  T.  238, 

18.  Corbett  v.  Cochran,  3  Hill  L.  (S.   19  Am.  Rep.  171. 

C.)  41,  30  Am.  Dec.  348.  •     2.  Corbett  v.  Cochran,  3  Hill  L.  (S. 

19.  Corbett  v.   Cochran,  3  Hill  L.   C.)  41,  30  Am.  Dec.  348. 

(S.  C.)  41,  30  Am.  Dec.  348.  3.  Anderson  v.  Davis,  9  Vt.  136,  31 

20.  Cooper  v.  Chambers,  15  N.  C.  Am.  Dec..  612.  See  Witnesses,  as  to 
261,  25  Am.  Dee.  710;  Corbett  v.  Coeh-  when  interest  disqualifies  one  as  a  wit- 
ran,  3  Hill  L.  (S.  C.)  41,  30  Am.  Dec.  ness. 
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-showing  a  discharge  of  the  indebtedness  have  been  considered  admis- 
sible in  his  favor,  as  against  the  promisor,  to  prove  that  the  indebted- 
ness was  discharged.* 

ProTTMse  to  Pay  from  Property  of  Debtor 

87.  General  Rule. — ^Where  a  debtor  places  money  or  property  in 
the  hands  of  a  third  person,  the  proceeds  to  be  applied  in  paying  his 
debts,  the  promise  of  such  third  person  to  the  creditor  to  pay  the  debt 
from  such  funds  or  the  proceeds  of  the  property  is  an  original  obli- 
gation and  not  a  promise  to  pay  the  debt  of  another  within  the  pro- 
vision of  the  statute,  and  the  creditor  may  maintain  an  action  against 
such  third  person  on  the  promise  though  there  was  no  note  or  mem- 
orandum of  the  promise  in  writing,*  and  such  a  promise  is  binding 
even  though  the  promisor  baa  no  funds  in  his  hands  at  the  time,  if 
thereafter  such  funds  actually  do  come  into  his  hands.*  The  reason 
for  this  rule  is  that  the  promisor  holds  the  funds  of  the  debtor  for 
the  purpose  of  paying  his  debt,  and,  as  between  him  and  the  debtor, 
it  is  his  duty  to  pay  the  debt,  so  that  when  he  promises  the  creditor 
to  pay  it,  in  substance  he  promises  to  pay  his  own  debt,  and  not  that 
of  another.'  To  prevent  the  promise  from  being  within  Ihe  statute 
it  is  not  necessary  that  the  creditor  surrender  his  right  of  recourse 
against  his  debtor.*  Thus  it  has  been  held  frequently  that  a  promise 
.  to  withhold  money  from  a  person  performing  a  building  contract  and 
to  pay  it  to  a  materialman  for  materials  furnished  to  the  contractor 
is  not  within  the  statute.'  So  where  the  plaintiff  had  a  mortgage  on 
a  mill  owned  by  M.,  who  was  engaged  in  executing  therein  a  contract 
for  the  defendant,  and  it  was  agreed  between  the  plaintiff,  the  defend- 
ant and  M.,  in  consideration  of  the  plaintiff's  giving  further  time  of 
payment  of  the  mortgage,  that  the  defendant  would  retain  a  certain 
part  of  the  price  to  become  due  M.  under  the  contract,  and  would  pay 
the  same  to  the  plaintiff,  on  the  mortgage,  it  was  held  that  the  prom- 

4.  Corbett  v.  Cochran,  3  Hill  L.  (S.  Townsend  v.  Long,  77  Pa.  St.  143,  18 

C.)  41,  30  Am.  Dec.  348.  Am.  Rep.  438;  Boyee  v.  Owens,  2  Mc- 

6.  United  Walnut  Co,  v.  Courtney,  Cord  L.  (S.  C.)  208, 13  Am.  Dec.  711. 

96  Ark.  46,  130  S.  W.  566,  Ann.  Gas.  Notes:  95  Am.  Dec.  255  et  seq.;  46 

1912B    443;    Dillaby    v.    Wilcox,    60  Am.  Rep.  299;  126.  A.  S.  R.  496;  5 

Conn.  71,  22  Atl.  491,  25  A.  S.  R.  299,  L.R.A.  617;  15  L.R.A.(N.S.)  224;  40 

13  L.R.A.  643;  French  v.  French,  84  L.R.A.(N.S.)    244;   Ann.   Cas.   1912B 

la.  655,  51  N.  W.  145,  15  L.R.A.  300;  446;  5  British  Rul.  Cas.  103. 

Raymer  v.  Sim,  3  Har.  &  MeH.  (Md.)  6.  Note:  Ann.  Cas.  1912D  447. 

451,    1    Am.    Dec.    379;    Calkins    v.  7.  Belknap  v.  Bender,  75  N.  Y.  446, 

Chandler,  36  Mich.  320,  24  Am.  Rep.  31  Am.  Rep.  476. 

593;  Belknap  v.  Bender,  75  N.  Y.  446,  Note:  Ann.  Cas.  1912B  447. 

31  Am.  Rep.  476;  Mason  v.  Wilson,  8.  Notes:  95  Am.  Dec.  261;  46  Am. 

84  N.  C.  51,  37  Am.  Rep.  612;  Dale  Rep.  299. 

V.  Gaither  Lumber  Co.,  152  N.  C.  651,  9.  Note:  Ann.  Cas.  1912B  448. 
68  S.  E.  134,  28  L.R.A.  (N.S.)  407; 
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ise  was  not  within  the  statute.*"  It  has  also  been  held  that  a  promise 
by  an  owner  of  timber  lands  who  contracted  to  have  the  timber  re- 
moved and  manufactured  into  lumber  to  hold  back  the  amount 
which  the  contractor  promised  to  pay  another  to  do  the  logging,  and 
pay  it  to  him,  is  not  within  the  statute.**  The  same  is  held  true  as 
regards  an  agreement  by  an  employer,  with  the  consent  of  the  em- 
ployee, to  deduct  a  certain  amount  from  the  wages  of  the  employee 
and  pay  it  to  a  creditor  of  the  employee.*' 

88.  Qualification  of  Role. — ^The  mere  fact  that  the  promisor  is  in- 
debted to  the  debtor  or  has  a  contract  with  him  under  which  he  may 
become  indebted  does  not,  it  would  seem  on  principle,  prevent  his 
promise  to  the  creditor  to  pay  the  indebtedness  of  the  debtor  from 
being  within  the  statute,  the  debtor  not  being  a  party  to  the  agree- 
ment; *•  and  a  promise  to  the  creditor  to  pay  his  claim  out  of  moneys 
which  the  promisor  hte  agreed  to  lend  the  debtor  has  been  held  to  be 
within  the  statute.**  Also  as  the  promise  of  one  to  whom  a  debtor  has 
intrusted  funds  to  be  used  in  paying  certain  of  his  debts  is  based 
on  a  duty  to  the  debtor  so  to  apply  the  funds,  if  no  such  duty  has  at 
the  time  attached,  an  express  and  absolute  promise  by  him  to  a  cred- 
itor to  pay  is  within  the  statute.**  Thus,  in  a  well  considered  case, 
it  appeared  that  the  defendant,  a  creditor  of  W.  &  M.,  who  were 
engaged  in  running  a  saw  mill,  agreed  in  writing  to  take  the  mill, 
manufacture  the  logs  into  lumber,  market  them,  and  apply  the  net 
proceeds  to  his  own  demand,  and  to  other  debts,  among  which  was 
one  due  the  plaintiff  for  work,  and  that  the  defendant  explained 
the  aiTangement  to  the  plaintiff,  employing  him  on  wages  in  his  own 
service,  and  promised  him  to  pay  the  debt  due  him  by  W.  &  M. 
The  defendant  having  disposed  of  about  one  half  the  lumber,  the 
plaintiff  sued  on  the  promise  to  pay  the  debt  as  on  an  absolute 
promise.  It  was  held  that  the  promise  was  within  the  statute.*' 
The  fact  that  the  debtor  has  placed  property  in  the  hands  of  the 
promisor  to  protect  him  in  case  he  should  pay  the  debt  does  not 
itself  take  his  promise  to  the  debtor  to  pay  tie  same  out  of  the 
statute,*' 

10.  Calkins  v.  Chandler,  36  Mich.  15.  Belknap  v.  Bender,  75  N.  Y. 
320,  24  Am.  Rep.  693.  446,  31  Am.  Rep.  476;  Ackley  v.  Par- 

11.  Dale  V.  Gaither  Lumber  Co.,  152  menter,  98  N.  Y.  425,  50  Am.  Rep. 
N.  C.  651,  68  S.  E.  134,  28  L.R.A.  603. 

(N.S.)  407.  Note:  Ann.  Caa.  1912B  448. 

12.  Note :  Ann.  Cas.  1912B  448.  16.  Belknap  v.  Bender,  75  N.  Y.  446, 

13.  Preston  v.  Young,  46  Mkh.  103,  31  Am.  Rep.  476,  See  also  Preston  v. 
8  N.  W.  706,  41  Am.  Rep.  148;  Rogers  Yonng,  46  Mich.  103,  8  N.  W.  706,  41 
V.  Collier,  2  Bailey  L.  (8.  C.)  681,  23  Am.  Rep.  148. 

Am.  Dec.  153.  17.  Ackley  v.  Parmenter,  98  N.  Y. 

14.  Note:  40  KB. A. (N.S.)  245.  426,  50  Am.  Rep.  693. 
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Promise  to  Debtor  to  Discharge  Debt 

89.  In  General. — ^A  promiae  By  one  person,  though  in  no  way  liable 
for  an  existing  debt,  made  to  the  debtor  for  an  adequate  consider- 
ation to  discharge  the  debt  is  not  regarded  as  a  promise  to  answer  for 
the  debt  of  another.**  And  though  the  contrary  has  been  held,**  the 
better  view  is  that  the  fact  that  the  liabihty  of  the  debtor  still  con- 
tinues does  not  bring  the  transaction  within  the  operation  of  the  stat- 
ute,* as  in  such  case,  though  the  liability  of  the  debtor  continues, 
he  is  liable  rather  as  surety  than  as  principal,  the  promisor  becoming 
in  effect  the  principal  debtor.*  It  has  been  held  that  an  agreement 
by  the  seller  of  a  business,  on  a  conditional  sale  contract,  to  pay  the 
debts  incurred  by  the  buyer  in  running  it,  as  part  of  a  transaction 
by  which  the  business  is  transferred  to  a  third  person  who  assumes 
the  payment  of  the  purchase  money,  is  not  a  collateral  undertaking 
to  answer  for  the  default  of  another,  but  is  an  original  undertaking 
founded  on  a  valuable  consideration.'  It  seems  that  if  the  promise 
is  one  by  the  promisor  directly  to  the  promisee  to  pay  to  him  the 
amount  of  a  debt  owing  by  the  promisor  to  one  of  his  creditors  in 

18.  Lee  v.  Fontaine,  10  Ala.  755,  44  v.  Parmenter,  98  N.  T.  425,  50  Am. 
Am.  Dec.  505;  Burgie  v.  Bailey,  91  Rep.  693;  Satterfleldv.  Kindley,  144  N. 
Ark.  383,  121  S.  W.  266,  18  Ann.  Cas.  C.  455,  57  S.  E.  145, 12  Ann.  Caa.  1098, 
389;  McLaren  v.  Hutchinson,  22  Cal.  15  L.E.A.(N.S.)  399;  Townsend  v. 
187,  83  Am.  Dec.  59;  Cowart  v.  Single-  Long,  77  Pa.  St.  143,  18  Am.  Rep. 
tary,  140  Ga.  435,  79  S.  E.  196,  Ann.  438;  Hill  v.  Hoeldtke,  104  Tex.  594, 
Cas.  1915A  1116,47L.R.A.(N.S.)  621;  142  S.  W.  871,  40  L.R.A.(N.S.)  672; 
Wolke  V.  Fleming,  103  Ind.  105,  2  Putney  v.  Farnham,  27  Wis.  187,  9 
N.  E.  325,  53  Am.  Rep.  495;  Frohardt  Am.  Rep.  459;  Eastwood  v.  Kenyon, 
V.  Duflf,  156  la.  144,  135  N.  W.  609,  11  Ad.  &  El.  438,  39  E.  C.  L.  137,  4 
Ann.  Cas.  1915B  254,  40  L.R.A.(N.S.)  Jur.  1081,  6  Eng.  Rul.  Cas.  23;  GilUes 
242;  Jennings  v.  Crider,  2  Bush  v.  Brown,  53  Can.  Sup.  Ct.  557,  Ann. 
(Ky.)  322,  92  Am.  Dec.  487;  Dearborn  Cas.l917D  354. 

V.  Parks,  5  Greenl.  (Me.)  81,  17  Am.  Notes:  43  Am.  Dec.  739;  95  Am. 
Dec.  206;  Harwood  v.  Jones,  10  Gill  &  Dec.  257  et  seq.;  46  Am.  Rep.  299; 
J.  (Md.)  404,  32  Am.  Dec.  180;  Green  126  A.  S.  R.  496,  509;  5  L.R.A.  617; 
V.  Brookins,  23  Mich.  48,  9  Am.  Rep.  25  L.R.A.  264;  12  Ann.  Cas.  1101;  18 
74;  Calkins  v.  Chandler,  36  Mich.  320,   Ann.  Cas.  392. 

24  Anj.  Rep.  593;  Goetz  v.  Foos,  14       19.  Stewart   v.    Campbell,    58   Me. 
Minn.  265,  100  Am.  Dec.  218;  Ware  439,  4  Am.  Rep.  296  (referring  to  a 
V.  Allen,  64  Miss.  545,  1  So.  738,  60  case  to  this  effect) . 
Am.  Rep.  67;  Robbins  v.  Ayres,  10       1.  Dearborn    v.    Parks,    5    GrecnL 
Mo.  538,  47  Am.  Dec.  125;  Brown  v.   (Me.)  81,  17  Am.  Dec.  206;  Putney  v. 
Brown,  47  Mo.  130,  4  Am.  Rep.  320;   Farnham,  27  Wis.  187,  9  Am.  Rep. 
Nelson   v.   Brown,   140  Mo.   580,   41  459. 
S.  W.  960,  62  A.  S.  R.  755;  Barker  v.       Note:  5  L.R.A.  264. 
Bucklin,  2  Denio  (N.  Y.)  45,  43  Am.       2.  Dearborn    v.    Parks,    5    Greenl. 
Dec.  726;  Booker  v.  Bradley,  42  N.  Y.    (Me.)  81,  17  Am.  Dec.  206. 
316,  1  Am.  Rep.  521;  Meriden  Bri-       Note:  25  L.R.A.  264. 
tannia  Co.  v.  Zingsen,  48  N.  Y.  247,      3.  Burgie  v.   Bailey,  91  Ark.  383, 
8  Am.  Rep.  549 ;  Belknap  v.  Bender,  121  S.  W.  266,  18  Ann.  Cas.  M9. 
75  N.  Y.  446,  31  Am.  Rep.  476 ;  Ackley 
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satisfaction  of  the  debt  owing  to  the  promisee  by  such  creditor  of 
the  promisor,  the  liability  of  such  creditor  to  the  promisee  continu- 
ing, it  is  within  the  statute,  though  it  may  have  been  made  with 
the  knowledge  of  such  creditor.*  If  the  creditor  is  not  a  party  to  the 
agreement  of  the  promisor  to  discharge  the  indebtedness  of  the  prom- 
isee, his  right  to  sue  upon  such  promise  is  dependent  upon  the  rule 
in  force  in  the  jurisdiction  in  question  aa  to  the  right  of  a  person 
not  a  party  to  a  contract,  but  beneficially  interested  therein,  to  sue 
thereon.* 

90.  Promise  to  Pay  Debt  of  Seller  or  Grantor. — ^Where  a  purchaser 
of  personal  property  agrees,  in  consideration  or  part  consideration 
therefor,  to  pay  an  indebtedness  of  the  seller  to  the  plaintiff,  his 
promise  is  not  within  the  statute ;  *  and,  in  case  of  the  conveyance  of 
real  estate,  the  promise  of  the  grantee  to  pay  certain  debts  of  the 
grantor  in  satisfaction  of  the  price  or  to  assume  and  pay  an  existing 
mortgage  or  lien  for  which  the  grantor  is  hable  is  not  affected  by  the 
statute.'  So,  where  one  holding  under  a  bond  for  title  conveys  by 
warranty  deed  which  recites  the  grantee's  assumption  of  the  grant- 
or's obligations  under  his  bond,  the  promise  is  not  within  the  stat- 
ute ;  *  and  it  has  been  held  that  an  agreement  between  a  stockholder 
of  a  corporation  and  other  stockholders  and  secured  creditors  that 
the  former  will  purchase  at  a  judicial  sale  the  property  by  which  the 
debts  are  secured,  and  pay  the  debts  to  the  value  of  the  property,  is 
not  within  the  statute.'  Though  the  cases  are  not  in  entire  accord,^* 
it  is  generally  held  that,  on  the  sale  of  the  assets  of  a  partnership  or 
the  retirement  of  a  partner  or  the  sale  of  his  interest  to  a  third  per- 
son who  forms  with  the  continuing  members  a  new  partnership,  the 

4.  Stewart  v.  CampbeU,  58  Me.  439,  L.R.A.  233;  Jwmings  v.  Crider,  2 
4  Am.  Rep.  296.  Bush   (Ky.)   322,  92  Am.  Dec.  487; 

5.  Dearborn  v.  Parks,  5  Greenl.  Dearborn  v.  Parks,  5  Greenl.  (Me.)  81, 
(Me.)  81,  17  Am.  Dec.  206;  Putney  v.  17  Am.  Dec.  206;  Nelson  v.  Brown,  140 
Famham,  27  Wis.  187,  9  Am.  Rep.  459.  Mo.  580,  41  S.  W.  960,  62  A.  S.  R. 
See  Contracts,  vol.  6,  p.  882  et  seq.,  as  755;  Higgins  v.  Evans,  188  Mo.  627,  87 
to  when  a  person  not  a  party  to  a  con-  S.  W.  973,  3  Ann.  Cas.  465;  Klap- 
traet  may  sue  thweon.  worth  t.  Dressier,  13  N.  J.  Eq.  62,  78 

6.  Barker  v.  Bncklin,  2  Denio  (N.  Am.  Dec.  69;  Hill  v.  Hoeldtke,  104 
Y.)  45,  43  Am.  Dec.  726;  Townsend  Ter.  594,  142  S.  W.  871,  40  L.R.A. 
V.  Long,  77  Pa.  St.  143,  18  Am.  Rep.  (N.S.)  672. 

438.  Notes:  78  Am.  Dec.  84;  62  A.  S.  R. 

Notes:  126  A.  S.  R.  496;  9  L.R.A.  763;  126  A.  S.  R.  496,  509;  15  L.R.A. 

(N.S.)  54;  12  Ann.  Cas.  110i2.  (N.S.)  1087;  12  Ann.  Cas.  1101, 1104; 

7.  Enos  V.  inderson,  40  Colo.  395,  Ann.  Cas.  1916B  221. 

93  Pac.  475,  15  L.R.A.(N.S.)  1087;  8.  Cowart  v.  Sin^etary,  140  Ga. 
Herrin  v.  Abbe,  55  Fla.  769,  46  So.  435,  79  S.  E.  196,  Ann.  Cas.  1915A 
183,  18  L.R.A.(N.S.)  907;  Cowart  v.  1116,  47  L.R.A.(N.S.)  62L 
Singletary,  140  Ga.  435,  79  S.  E.  196,  9.  Satterfleld-v.  Kindley,  144  N.  C. 
Ann.  Cas.  1915A  1116,  47  L.R.A.  455,  57  S.  E.  145,42  Ann.  Cas.  1098, 
(N.S.)  621;  Lowe  v.  Tnrpie,  147  Ind.  15  L.R.A. (N.S.)  39^. 
652,  44  N.  E.  25,  47  N.  E.  150,  37      10.  Note:  9  L.R,A:fir.S.)  54 

6©7 


Digitized  by 


Google 


§  91  STATUTE  OF  FRAUDS  25  R,  C.  L. 

promise  by  the  purchaser  to  pay  the  partnership  debts  or  the  assump- 
tion by  the  new  firm  of  the  partnership  debts,  83  a  part  of  the  price 
for  the  interest  of  the  retiring  partner,  is  not  within  the  statute.** 
Where  one  who  has  promised  a  seller  as  a  part  of  the  price  of  prop- 
erty sold  to  pay  a  debt  of  the  latter  to  a  third  person  resells  to  another, 
who  in  turn  promises  to  discharge  such  debt,  the  latter  promise  is 
not  within  the  statute.**  If,  after  curing  defects  in  its  organiza- 
tion, a  de  jure  corporation  takes  all  the  property  and  assumes  all 
the  liabilities  of  the  de  facto  organization,  the  transaction  is  not  within 
the  statute.*' 

Particular  Promises  Generalhj 

91.  Del  Credere  Commission. — It  seems  to  be  generally  rccoii^nized 
that  the  undertaking  of  an  agent,  who  sells  on  a  del  credere  com- 
mission, is  not  an  agreement  to  answer  for  the  debt  of  another  within 
the  meaning  of  the  statute.'*  The  reason  for  this  is  that  the  agent 
on  the  sale  of  the  goods  makes  himself  absolutely  liable  in  the  first 
instance  for  the  payment  of  the  price  of  such  goods,  in  the  same 
manner  as  if  he  were  himself  the  purchaser,  and  was  debited  for 
them  by  the  principal  as  such.**  Although  the  principal  may  after 
the  sale  by  the  agent  forbid  payment  to  the  agent  if  he  is  insolvent, 
and  maintain  an  action  for  himself,  which  in  other  cases  is  held  to  be 
the  distinctive  mark  of  a  collateral  undertaking,  yet,  in  this  particu- 
lar contract,  such  a  privilege  to  the  principal  is  held  not  to  alter  the 
nature  of  his  claim  upon  the  agent**  So  a  stipulation  by  an  employe 
engaged  as  a  traveling  salesman  that  he  would  pay  fifty  per  cent  of 
the  losses  on  customers  with  whom  he  dealt,  being  part  of  his  con- 
tract of  employment,  has  been  held  not  to  be  within  the  statute.*' 

11.  Lee  V.  Fontaine,  10  Ala.  755,  44  W.  606,  57  Am.  Rep.  55;  Wolff  v. 
Am.  Dec.  505;  Bracken  v.  Dillon,  64  Koppel,  2  Denio  (N.  Y.)  368,  43  Am. 
Ga.  243,  37  Am.  Rep.  70;  Townsend  Dec.  751;  Harburg  India  Rubber 
V.  haag,  77  Pa.  St.  143,  18  Am.  Rep.  Comb.  Co.  v.  Martin,  [1902]  1  K.  B. 
438.  778,  71  L.  J.  K.  B.  529,  50  W.  R.  449, 

Note:  126  A.  S.  R.  509;  9  L.R.A.  86  L.  T.  N.  S.  505,  18  Times  L.  Rep. 
(N.S.)  54;  48  L.R.A.(N.S.)  548;  12  428,  3  British  Rul.  Cas.  596  (referring 
Ann.  Cas.  1103.  to  and  distinguishing  the  so  called  "del 

12.  Townsend  v.  Long,  77  Pa.  St  credere  cases"). 

143, 18  Am.  Rep.  438.  Notes:  43  Am.  Dec.  754;  126  A.  S. 

13.  Calumet    Paper    Co.    v.    Stotts  R.  495;  6  Eng.  Rul.  Cas.  296. 
Invest.  Co.,  96  la.  147,  64  N.  W.  782,       16.  WolfiE  v.  Koppel,  2  Denio   (N. 
59  A.  S.  R.  362.    Ab  to  the  status  of  Y.)  368,  43  Am.  Dec.  751. 

de  facto  corporations,  see  Cobpwh-      Note:  6  Eng.  Rul.  Cas.  296. 
TIONS,  vol.  7,  p.  60  et  seq.  16.  Swan     v.     Nesmith,     7     Pick. 

14.  Swan     v.     Nesmith,     7    PicL  (Mass.)  220,  19  Am.  Dec.  282. 
(Mass.)   220,  19  Am.  Dec.  282;  Os-      17.  Note :  126  A.  S,  R.  494. 
borne  v.  Baker,  34  Minn.  307,  25  N. 
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92.  Prvmice  by  One  SpooM  to  Pay  Debt  of  the  Other. — ^A  promise 
by  a  husband,  made  before  the  marriage,  to  pay  an  existing  indebt- 
edness of  his  wife  is  a  promise  to  pay  the  debt  of  another  within  the 
meaning  of  the  statute.*^  It  has  been  suggested  that  the  same  is 
true,  even  at  common  law,  as  to  a  promise  made  during  marriage, 
though  a  husband  is  under  a  qualified  liability  to  pay  his  wife's  ante- 
nuptial indebtedness;  ^*  but  it  would  seem  on  principle  that,  as  the 
antenuptial  debt  of  the  wife  is  sub  modo  the  debt  of  her  husband, 
his  promise  during  coverture,  if  based  on  a  consideration,  will  be  bind- 
ing on  him  and  enlarge  his  common  law  Uability.*"  Still  it  is  held 
that  if  there  is  no  new  consideration  for  the  husband's  promise,  made 
during  marriage,  to  pay  an  antenuptial  debt  of  his  wife,  his  promise 
is  nudum  pactum,  except  in  so  far  as  it  may  affect  the  statute  of  limi- 
tations, and  imposes  no  new  liability  on  him  and  therefore  does  not 
prevent  the  death  of  his  wife  from  operating  to  relieve  him  from 
liabiUty  for  such  debt.*  It  has  been  said  that  if  a  husband  promises 
to  pay  his  wife's  antenuptial  debts  after  being  released  therefrom  by 
his  wife's  death,  the  promise  will  create  a  valid  obligation.*  Where 
a  wife,  without  authority,  contracts  an  indebtedness  on  behalf  of  her 
husband,  his  subsequent  oral  promise  to  pay  the  same,  on  the  theory 
of  ratification,  will  render  him  liable  therefor;*  but  when  she  is 
given  authority  by  statute  to  contract  so  as  to  bind  herself,  his  promise 
to  pay  a  debt  so  contracted  is  within  the  statute.*  A  promise  by  a 
wife  to  pay  a  debt  of  her  husband  is  within  the  statute,  even  though 
made  to  enable  the  husband  \o  continue  in  business  and  to  induce 
the  creditor  to  continue  in  extending  credit  to  the  husband  and  fur- 
nishing him  with  goodd.  The  incidental  benefit  to  the  wife  is  not 
sufficient  to  take  her  promise  out  of  the  statute.*  Likewise  a  promise 
by  a  widow  to  pay  out  of  her  own  property  a  debt  of  her  deceased 
husband  is  within  the  statute.* 

93.  Promise  of  Stockholder  to  Pay  Debt  of  Corporation. — Ordina- 
rily there  is-  no  individual  Uability  on  the  part  of  a  stockholder  for 
the  debts  of  the  corporation,  and  his  promise  to  pay  such  a  debt  is 
in  the  strict  sense  a  promise  to  answer  for  the  debt  of  another,'  even 

18.  Cole  V.  Sbortleff,  41  Vt.  311,  98  2.  Allen  v.  McCollough,  2  Heiak. 
Am.  Dec.  587.  (Tenn.)  174,  5  Am.  Rep.  27. 

Note:  7  L.R.A.(N.S.)   1048.  Note:  7  L.R.A.(N.S.)  1050. 

19.  Cole  V.  Shurtleff,  41  Vt.  311,  98  3.  Note:  7  LJl.A.(N.S.)  1048.  As 
Am.  Dec.  587.  As  to  the  liability  of  a  to  the  generic  authority  of  a  wife  to 
bnsband  for  the  antennptial  debts  of  bind  her  husband,  see  Husband  and 
Mb  wife,  see  Husband  and  Wife,  voL  Wife,  vol  13,  p.  1177  et  seq. 

13,  p.  1215  et  seq.  4.  Notes:  33  L.R.A.  359;  7  L.R.A. 

20.  Note:  Ann.  Cas.  1915C  860.         (N.S.)  104& 

1.  Cole  V.  Shurtleff,  41  Vt.  311,  98      6.  Note:  40  L.R.A.(N.S.)  245. 
Am.  Dec.  587.  6.  Fisher  y.  Donovan,  57  Neb.  361, 

Notes:  7  L.R.A.(N.S.)   1049;  Ann.   77  N.  W.  778,  44  L.R.A.  383. 
Cas.  1915C  860.  7.  Goldie-Kleneirt   Distributing   Co. 
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thongh  the  corporation  is  what  may  be  called  a  one  man  concern, 
that  is,  where  the  promisor  owns  practically  all  the  stock.*  So  when 
the  promoter  and  principal  stockholder  of  a  corporation,  in  con- 
sideration of  forbearance  in  the  enforcement  of  a  claim  against  the 
corporation  and  the  furnishing  of  the  corporation  with  additional 
goods  or  credit,  promised  that  he  would  become  responsible  therefor 
and  would  "indemnify  and  hold  harmless"  the  promisee  from  any 
loss  arising  from  the  extension  of  credit  or  sale  of  the  goods  to  the 
corporation,  it  was  held  that  the  promise  was  within  the  statute.* 
The  same  has  been  held  true  where  one,  who  was  the  principal  stock- 
holder and  manager  of  a  corporation,  promised  a  judgment  creditor 
to  pay  the  corporate  debt  if  the  creditor  would  refrain  from  levying 
on  the  property  of  the  corporation.*"  Though  the  rule  prevails  that 
if  the  main  purpose  of  an  oral  promise  by  one  person  to  pay  a  sum 
of  money  for  which  another  is  liable  or  may  become  liable  is  to 
secure  a  direct,  personal,  and  pecuniary  benefit  to  the  promisor,  the 
promise  is  original,  and  not  within  the  statute,'*  it  has  been  held  that 
the  oral  promise  of  an  officer  and  stockholder  of  a  corporation,  who 
is  liable  as  an  indorser  on  its  paper  and  for  debts  or  obligations 
assumed  by  the  corporation,  to  pay  for  goods  sold  and  delivered  to 
it,  to  enable  it  to  continue  its  business,  is  collateral  and  within  the 
statute,  as  the  benefit  accruing  to  him  from  such  sale  and  delivery 
18  remote  and  indirect.**  It  would  seem  that  the  fact  that  there  may 
be  an  indirect  liability  on  the  part  of  the  stockholder  for  the  corpo- 
rate debts,  as  where  he  is  liable  in  equity  for  corporate  debts  to  the 
extent  of  his  unpaid  stock  subscriptions,  will  not  prevent  his  promise 
to  pay  a  corporate  debt  from  being  within  the  statute.** 

94.  Qualifications  of  Rule. — ^If  a  corporation  ia  discharged  from 
further  liability  on  the  stockholder's  assumption  of  its  debt  this  wUl, 

V.  Bothwell,  67  Wash.  264,  121  Pac.  10.  Harburg  India  Rubber  Comb  Ca 

60,  Ann.  Cas.  1913D  849;  Hurst  Hard-  v.  Martin,  [1902]  1  K.  B.  778,  71  L.  J. 

ware  Co.  v.  Goodman,  68  W.  Va.  462,  K.  B.  529,  50  W.  R.  449,  86  L.  T.  N. 

69  S.  E.  898,  Ann.  Cas.  1912B  218,  S.  505, 18  Times  L.  Rep.  428,  3  British 

32  L.R.A.(N.S.)  598;  Harburg  India  Rul.  Cas.  596. 

Rubber  Comb  Co.  v.  Martin  [1902]  1  11.  Hurst  Hardware  Co.  v.  Good- 
K.  B.  778,  71  L.  J.  K.  B.  529,  50  W.  R.  man,  68  W.  Va.  462,  69  S.  E.  898, 
449,  86  L.  T.  N.  S.  505,  18  Times  L.  Ann.  Cas.  1912B  218,  32  L.R.A.(N.S.) 
Rep.  428,  3  British  Rul.  Cas.  596.  598.  See  supra,  par.  78,  as  to  the 
Notes:  Ann.  Cas.  1912B  222;  3  effect  of  a  beneficial  consideration 
British  Rul.  Cas.  611.  passing  to  the  promisor. 
^  As  to  the  general  liability  of  stock-  12.  Hurst  Hardware  Co.  t.  Good- 
holders  for  corporate  debts,  see  CoEr  inan,  68  W.  Va.  462,  69  S.  E.  898, 
PORATiONS,  vol.  7,  p.  352  et  seq.  Ann.  Cas.  1912B  218,  32  L.R.A.(N.S.) 

8.  Note:  3  British  Rul.  Cas.  616.  698. 

9.  Goldie-Klenert  Distributing  Co.  v,  13.  Goldie-Klenert  Distributing  Co. 
Bothwell,  67  Wash.  264,  121  Pac.  60,  v.  Bothwell,  67  Wash.  264,  121  Pac. 
Ann.  Cas.  1913D  849.  60,  Ann.  Cas.  1913D  849. 
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of  course,  aa  in  other  cases,  take  his  promise  out  of  the  statute ;  **  and, 
fls  in  other  cases,  if  a  sale  of  goods  for  the  benefit  of  a  corporation  is 
on  the  sole  credit  of  the  stockholder  or  officer  promising  to  pay  there- 
for, his  promise  is  not  within  the  statute.**  So  if  money  is  advanced 
for  the  benefit  of  a  corporation  on  the  sole  credit  of  a  stockholder, 
his  promise  to  repay  the  same  is  not  within  the  statute.**  In  a  num- 
ber of  cases  where  the  promisor,  who,  in  addition  to  being  a  stock- 
holder, was  largely  interested  in  preventing  the  suspension  of  the  cor- 
porate affairs,  made  his  promise  to  be  responsible  for  debts  of  the 
corporation  to  subserve  direct  pecuniary  interests  and  business  pur- 
poses of  his  own,  his  promise  has  been  held  not  to  be  within  the  stat- 
ute.*' This  has  been  held  true  where  one  largely  interested  as  a  cred- 
itor and  stockholder  of  a  railroad  company,  which  was  insolvent, 
promised  to  be  responsible  for  work  done  to  complete  the  railroad, 
his  promise  being  actuated  by  his  interest  in  the  completion  of  the 
railroad  project  and  the  direct  benefit  accruing  to  himself  from  the 
wojk  done." 

95.  Promise  to  Pay  Rent  of  Premises  Occupied  by  Another. — ^Tbe 
question  has  frequently  arisen  as  to  whether  the  promise  of  one 
person  to  pay  the  rent  of  premises  occupied  by  another  is  within  the 
statute.  This  question  depends,  as  in  other  cases,  on  whether  any 
credit  is  extended  to  the  occupier  or  whether  the  letting  is  solely  on 
the  credit  of  the  promisor.*'  Thus,  it  has  been  held  that  an  oral 
promise  by  a  third  person  that  he  will  pay  the  accruing  rent  to  the 
landlord  if  the  latter  will  forbear  the  eviction  of  the  tenant  for  the 
nonpayment  of  the  rent,  andpermit  him  to  remain  to  the  end  of  the 
term,  does  not  create  a  new  debt  on  the  part  of  the  promisor,  but  is 
within  the  statute  as  a  promise  to  pay  the  debt  of  the  tenant.*  It 
has  also  been  held  that  a  verbal  promise  to  pay  the  rent  of  premises 
occupied  by  the  promisor's  mother  is  within  the  statute,  where  it 
appears  that  the  mother  rented  the  house  at  an  agreed  rental,  and 
the  plaintiff,  being  solicitous  about  the  rent,  mentioned  the  matter 
to  the  defendant,  who  promised  to  pay  the  rent  during  the  time  she 

14  Notes:  Ann.  Cas.  1913D  851;  3  16  U.  8.  (L.  ed.)  360;  Davis  v.  Pat- 
British  Rnl.  Cas.  617.    See  supra,  par.  rick,  141  U.  S.  479,  12  S.  Ct.  68,  35  U. 
85,  as  to  the   general   effect   of   the  S.  (L.  ed.)  826. 
discharge  of  the  debtor.  Note:  3  British  Rnl.  Cas.  613. 

15.  Security    Bank    Note    Co.    v.  18.  Emerson  v.  Slater,  22  How.  28, 
Shrader,  70  W.  Va.  475,  74  S.  E.  416,  16  U.  S.  (L.  ed.)  360. 

Ann.  Cas.  1914A  488  (sale  of  engraved  19.  Moses  v.  Norton,  36  Me.  113, 

corporation  bonds,  certificates  of  stock,  58  Am.  Dec.  738;  Riegelman  v.  Focht, 

etc.,  ordered  by  an  officer  of  a  cor-  141  Pa.  St.  380,  21  Atl.  601,  23  A.  S. 

poration    just    organized    or    in    the  R.  293, 

process  of  organization).  1.  Riegelman  v.  Focht,  141  Pa.  St. 

16.  Gillies  v.  Brown,  53  Can.  Snp.  380,  21  Atl.  601, 23  A.  S.  R.  293. 
Ct.  557,  Ann.  Cas.  1917D  354.  Note:  6  Ann.  Cas.  676. 

17.  Emerson  v.  Slater,  22  How.  28, 
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should  occupy  the  house.'  On  the  other  hand  where,  on  the  assign- 
ment of  a  lease,  the  assignee  orally  agrees  to  assume  the  covenants 
iind  pay  the  rent,  his  promise  is  not  within  the  statute,  but  is  on  the 
same  footing  as  a  promise  made  to  the  debtor  to  pay  the  latter's  debt, 
which  is  not  regarded  as  within  the  statute.' 

96.  Guaranty  of  Payment  of  Note,  etc.,  on  Transfer  Generally. — 
Where  the  holder  of  a  note  or  other  chose  in  action  transfers  it  for 
value,  and  at  the  same  time  agrees  that  the  note  is  good,  or  will  be 
paid  at  matiu-ity,  or  that  it  will  be  collected  by  due  process  of  law 
against  the  maker,  this  is  an  undertaking,  in  substance,  entirely  for 
his  own  benefit  and  advantage,  and  the  contract  is  valid,  although 
it  rests  entirely  in  parol.*  It  is  also  generally  held  that  where  a  debtor 
in  consideration  of  his  creditor's  taking  the  note  of  a  third  person 
in  payment  of  his  debt  guarantees  payment  of  the  note  so  taken  his 
promise  is  not  within  the  statute.*  So  a  promise  by  one  who  has 
given  the  obligation  of  a  corporation  of  which  he  is  president,  for 
his  own  debt,  to  pay  the  same  is  not  within  the  statute.*  It  has 
been  held  that  the  validity  of  the  oral  guaranty  of  payment  by  a 
payee  who  transfers  the  note  by  delivery  without  indorsement  is 
not  affected  by  the  provision  of  the  negotiable  instruments  law  declar- 
ing that  no  person  shall  be  liable  upon  a  negotiable  instrument  whose 
signature  does  not  appear  thereon,  as  this  provision  is  not  applicable 
where  the  liability  is  not  predicated  upon  the  instrument  itself.' 

97.  Qualifications  and  Limitations  of  Rule. — In  some  cases  the 
form. of  the  guareinty  has  been  considered  material  in  determining 
whether  the  promise  is  within  the  statute;  and  it  has  been  held  that 
when  a  buyer  turns  over  to  the  seller  the  note  of  a  third  person  in 
payment  of  the  price,  his  promise  to  pay  to  the  seller  any  amount 
he  should  fail  to  collect  on  the  note  from  the  maker  is  within  the 
statute,  being  entirely  collateral  to  the  liability,  of  the  maker,  though 
a  warranty  of  the  solvency  or  general  financial  ability  of  the  maker 

2.  Moses  V.  Norton,  36  Me.  113,  58   Eagle  Mowing,  etc.,  Co.  v.  Shattuck,  53 
Am.  Dec.  738.  Wis.  465,  10  N.  W.  690,  40  Am.  Rep. 

3.  Wolke  V.  Fleming,  103  Ind.  105,  780. 

2  N.  E.  325,  53  Am.  Rep.  495.     See  Notes:  95  Am.  Dee.  255  et  seq.;  46 

supra,  par.  89,  as  to  a  promise  to  a  Am.  Rep.  296;  2  Ann.  Caa.  506;  6 

debtor  to  pay  his  debt.    As  to  the  gen-  Eng.  Rul.  Cas.  295. 

eral  liability  of  an  assignee  of  a  lease-  5.  Milks  v.  Rich,  80  N.  Y.  269,  36 

hold  estate,  see  Landlord  and  Tenant,  Am.  Dec.  615;  Eagle  Mowing,  etc.,  Co. 

vol.  16,  p.  849  et  seq.  v.  Shuttuck,  53  Wis.  465,  10  N.  W. 

4.  Garner  v.  Hud^ns,  46  Mo.  399,  2  690,  40  Am.  Rep.  780. 
Am.  Rep.  520;  Milks  v.  Rich,  80  N.  Y.  Note:  95  Am.  Dec.  258. 

269,  36  Am.  Rep.  615;  Koch  v.  Mel-       6.  Donovan  v.  Purtell,  216  HI.  629, 
horn,  25  Pa.  St.  89,  64  Am.  Deo.  685;  75  N.  E.  334,  1  L.R.A.(N.S.)  176.    , 
Townend  v.  Long,  77  Pa.  St.  143,  18       Note:  3  British  Rul.  Cas.  616. 
Am.  Rep.  438   (approving  an  earlier       7.  Swenson  v.  Stoltz,  36  Wash.  318, 
case) ;   Swenson  v.  Stoltz,  36  Wash.  78  Pac.  999,  2  Ann.  Cas.  504. 
318,  78  Pac.  999,  2  Ann.  Cas.  504; 
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to  pay  would  not  have  been  within  the  statute.*  This  distinction, 
however,  between  a  guaranty  of  the  financial  ability  of  the  parties 
to  a  note  and  that  it  will  be  paid  by  such  parties  is  not  generally 
recognized.*  The  view  has  also  been  taken  in  some  cases  that  a  guar- 
anty of  the  payment  of  the  note  of  a  third  person  transferred  in 
absolute  payment  of  the  guarantor's  own  debt  to  the  transferee  is 
within  the  statute.**  The  reason  given  for  this  is  that  since  the  nolo 
is  taken  in  absolute  payment  of  the "  guarantor's  debt,  his  liabihty 
for  such  debt  is  extinguished  and  it  follows  that  the  only  remaining 
direct  liability  is  that  of  the  maker  of  the  note  and  therefore  the 
promise  of  the  guarantor  can  only  be  treated  as  collateral.*'  In 
some  cases  the  view  is  taken  that  where  the  transfer  is  by  indorse- 
ment, the  rule  excluding  oral  evidence  to  enlarge  or  vary  a  written 
contract  precludes  the  proof  of  oral  evidence  to  show  a  guaranty  and 
thus  enlarge  the  legal  obligation  of  the  indorser  as  implied  from  his 
indorsement.*' 

98.  Representation  as  to  Financial  Standing,  etc.,  of  Third  Per- 
son.— ^An  action  founded  on  the  fraud  or  deceit  of  the  defendant  is 
not  within  the  statute  as  a  promise  to  answer  for  the  debt  of  another, 
though  a  third  person  may  at  the  same  time  be  liable  to  reimburse 
the  plaintifif  for  the  amount  of  his  loss.  Thus,  where  a  bank  is  in- 
duced to  pay  a  cheek  to  one  other  than  the  true  payee  on  account 
of  the  defendant's  misrepresentation  of  such  third  person's  identity 
his  liability  to  reimburse  the  bank  for  the  amount  of  the  loss  is  not 
affected  by  this  provision  of  the  statute.'*  Though  it  has  been  sug- 
gested that  the  imposition  of  liability  upon  the  defendant  in  aii 
action  for  fraud  and  deceit  on  account  of  his  oral  misrepresentation 
as  to  the  financial  standing  or  credit  of  a  third  person  to  whom  in 
reliance  on  such  representations  credit  is  extended  by  the  plaintifT 
very  nearly  trenches  on  the  statute,'*  the  rule  that  such  misrcprc- 
.sentations  may  be  actionable  is  firmly  established  in  so  far  as  this 
provision  of  the  statute  is  concerned.'*     Still  where  in  reality  the 

8.  Hassinger  v.  New-man,  83  Ind.  Notes:  !)5  Am.  Dec.  255,  46  Am. 
124,  43  Am.  Rep.  64.    In  King  v.  Sum-  Kep.  300. 

mitt,  73  Ind.  312,  38  Am.  Hop.  145.  it  11.  Dows  v.  Swett,  134  Mass.  140, 

is  held  that  the  oral  guuianty  of  the  45  Am.  Rep.  310. 

genuineness  of  a  note  and  tJie  leijal  lin-  12.  Note:  2  Ann.  Cas.  507. 

bility  of  the  nmker  to  ))ay  it  is  not  13.  Laliay   v.    City   Nat.    Bank,    15 

within  the  statute,  as  wiien  the  note  Colo.  339,  25  Pae.  704,  22  A.  S.  R.  407. 

transferred  was  one  made  by  an  infant.  14.  Note :  85  Am.  Dec.  380. 

9.  Swenson  v.  Stoltz,  SeWash.  318,  15.  Walker  v.  Russell,  186  Mass.  69. 
78  Pac.  999,  2  Ann.  Cas.  504  (guar-  71  N.  E.  86, 1  Ann.  Cas.  688;  Upton  v. 
anty  that  a  note  would  be  paid  by  the  Vail,  6  Johns.  (N.  Y.)  181,  .5  Am.  Dec;, 
makers  when  it  became  due).  210;  Pasley  v.  Freeman,  3  T.  R.  51. 

10.  Dows  v.  Swett,  134  Mass.  140,  1  Rev.  Rep.  634,  12  Eng.  Rul.  Cas. 
45  Am.  Rep.  310.  235.    See  also  Knight  v.  Rawlings,  205 
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transacUon  is  a  promise  by  the  defendant  to  an^iwer  for  the  debt  of 
iinother  to  whom  credit  is  extended  by  the  plaintiff,  the  court  will 
not  permit  the  statute  to  be  evaded  by  sustaining  an  action  for  fraud 
and  deceit  based  on  such  promise  on  the  theory  that  it  was  a  fraudu- 
lent misrepresentation  of  the  financial  standing  of  such  third  per- 
son.** In  a  number  of  jurisdictions  9tatute3  have  been  enacted, 
following  the  English  statute  which  is  known  as  Lord  Tenterden's 
Act,  requiring  representations  as  to  the  credit,  etc.,  of  a  third  person 
to  be  in  writing  to  render  the  person  making  them  liable  to  an  action 
therefor.*' 

99.  Miscellaneous  Promises. — It  has  been  >eitled  from  an  early 
date  that  the  terms  "default  or  miscarriage"  and  "misdoing,"  usod 
in  some  of  the  statutes,  include  a  liability  for  a  tort  and  are  not  to  be 
restricted  to  defaults  or  miscarriages  arising  out  of  contracts.'** 
Where  an  agent  of  the  insured  uses  due  diligence  in  placing  insur- 
ance for  his  principal  he  incurs  no  liability  in  case  the  in.suranc<> 
company  becomes  insolvent,  and  his  promise  made  after  the  placing 
of  such  insurance  to  be  responsible  in  case  of  the  insolvency  of  the 
insurance  company  is  within  the  statute."  The  promise  of  one, 
interested  in  a  decedent's  estate  as  a  legatee,  to  pay  or  guarantee  (<> 
the  promisee  that  he  will  recover  such  a  share  of  the  estate  as  if  the 
decedent  died  intestate,  in  consideration  of  the  promis(M''s  refraining:; 
from  contesting  the  will,  is  in  no  sense  a  promise  to  answer  for  the 
debt  of  another.*"  It  is  held  that  as  a  surety  on  the  otrieial  bond  of  a 
peace  officer  is  only  liable  for  his  acts  during  the  term  for  which  he 
was  at  the  time  appointed,  his  oral  promise  to  continue  liable  on 
the  bond  for  the  acts  of  the  officer  under  a  subsequent  reappointment 
is  within  the  statute.'  A  partner  can  l>ind  the  firm  by  a  note  only 
when  it  is  given  for  a  partuershij)  indcibtedness,  and  when  one  part- 
ner gives  the  note  of  the  firm  for  his  individual  indebtedness  it  does 
not  bind  his  copartners,*  and  it  is  held  that  the  subsequent  promise 
of  the  latter  to  pay  such  a  note  is  a  promise  to  ans\v<>r  for  the  debt  of 
another  and  therefore  must  be  in  writing.'  Where  a  new  partner- 
Mo.  412,  104  S.  W.  38,  12  Ann.  Cas.  209,  101  N.  E.  886,  Ann.  Cas.  1914J) 
.■{25,  13  L.R.A.(N.S.)  212.  510. 

Notes:  85  A.  S.  R.  380;  13  L.R.A.       1.  Com.  v.  Hinson,  143  Ky.  428, 13(i 
(N.S.)  212.  S.    W.  .912,   Ann.    Cas.    1912D    291. 

16.  Newsom  v.  Jackson,  26  Gn.  241,  L.R.A.1917B  139.     As  to  the  limita- 
71  Am.  Dec.  206.  tion   of   the   liability   of   sureties    on 

yote:  85  A.  S.  R.  380.  olficial  bonds  to  defaults  in  a  partieu- 

17.  See  supra,  par.  10  et  seq.  Inr  term  generally,  see  Pubijc  Offi- 

18.  Tm-ner     v.     Hubbell,     2     Day  ckrs,  vol.  22,  pp.  513-514. 

(Conn.)  457,  2  Am.  Dec.  115.  2.  See  Partnership,  vol.  20,  p.  8«.') 

Note:  2  Am.  Dec.  118.  et  seq. ' 

1».  Beckman  v.  Edwards,  59  Wash.       3.  Taylor    v.     Hillyer,    3    Black  f. 
411,  110  Pac  6,  Ann.  Cas.  1912B  40.    (Ind.)  433,  26  Am.  Dec.  430. 

20.  S«boonmaker  y  Gray,  208  N.  Y 
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ship  is  created  on  the  axldition  of  a  new  member,  the  promise  of  the 
new  firm,  made  to  a  creditor,  to  pay  a  debt  owing  by  the  old  firm 
has  been  held  to  be  within  the  statute.*  A  contract  by  a  carrier  for 
transportation  beyond  its  own  line  is  not  within  the  statute  as  a 
promise  to  answer  for  a  default  or  miscarriage  of  the  other  carriers, 
but  is  a  liability  to  answer  for  liis  own  default,  the  connecting  car- 
riers being  considered  his  ageute  for  the  purpose  of  carrying  out  the 
contract  of  carriage  as  a  whole.* 

Promises  Reletting  to  Commercial  Paper 

100.  In  GeneraL — Obligations  arising  from  the  law  merchant  havo 
been  frequently  recognized,  as  in  a  class  sui  generis  and  not  within 
the  operation  of  the  statute  though  in  effect  they  are  promises  tri 
answer  for  the  debt  of  another.*  The  view  has  been  taken  that 
where  the  defendant  after  he  had  been  discharged  from  his  liability 
on  a  n9te,  by  the  lache.«  of  the  holder,  orally  promised  to  pay  tho 
note  if  the  holder  would  forbear  to  sue  the  maker,  such  promise  wa.« 
within  the  statute.'  On  the  other  hand  the  better  rule  seems  to  b<> 
that  an  indorser  of  commercial  paper  may  orally  waive  the  failure  of 
the  holder  to  present  and  protest  the  paper  at  maturity  and  give  him 
due  notice  thereof,  and  thereby  incur  the  same  liability  as  though 
all  the  formalities  had  been  taken  to  bind  him  as  indoi"ser,*  and  it 
has  been  expressly  held  that  such  a  waiver  is  not  \'io!ative  of  the 
statute  as  an  oral  promif'e  to  answer  for  the  debt  of  another,  but  i:> 
merely  the  waiver  of  a  [lersonal  privilege."  It  has  also  been  held 
that  the  liability  of  one,  under  the  law  merchant,  who  signs  his 
name  to  a  note  some  time  after  its  oxecmtion  and  delivery  for  a  con- 
sideration and  with  the  intent  to  become  liable  therefor  is  not  af- 
fected by  the  statute.'" 

101.  Acceptance  of  Bill  of  Exchange  or  Check  Generally. — ^It  har; 
been  the  established  rule  from  an  early  date,  though  not  without 
expressions  of  regret,  that  an  oral  acoc[)tance  or  agi-eoment  by  the 
rlrawee  to  accept  a  bill  of  exchange  is  not  within  the  provision  of 
the  statute  requiring  promises  to  answer  for  the  debt  of  another  to 

4.  Note:9L.R.A.(N.S.)  55.  Note:  29  L.R. A.  315. 

5.  Note:   31  L.R.A.(N.S.)   32.     As       8.  See  Bills  and  Nqtrs,  vol.  3,  pp. 
to   the  extension  by  contract  of  the   1185-1186. 

liability    of    an    initial    carrier    for  9.  United  States  v.  Southard.  17  K. 

the  default  of  a  oonnecting  carrier  gen-  J.  L.  473,  35  Am.  Dec.  521.    Sec  alwi 

erally,  see  Carbikbs,  vol.  4,  p.  880  et  Thornton  v.  Wynn.  12  Wheat.  183,  (i 

seq.  U.  S.  (L.  ed.)  595;  Harrison  v.  Baiiov, 

6.  Freeh  v.  Yawger,  47  N.  J.  L.  157,  m)  Mass.  620,  97  Am.  Dec.  63. 
54  Am.  Rep.  123.  Note:  2!)  L.R.A.  315. 

7.  Peabodv  v.  Harvey,  4  Conn.  119,  10.  Freeh  v.  Tawger,  47  N.  J.  L. 
10  Am.  Dec.  103.  1.57,  54  Am.  Rep.  123. 
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be  in  writing.*'  The  reason  for  this  is  that  the  acceptor  is  the  prin- 
cipal debtor  in  respect  to  funds  in  his  hands.  He  owes  the  money 
to  the  drawer,  and  the  bill  merely  works  a  transfer  of  that  fund  to 
the  payee.  The  acceptor  engages  to  put  himself  in  a  position  by 
which  he  will  be  obliged  to  pay  his  own  debt.  The  drawer  is  the 
collateral  undertaker.**'  And  the  fact  that  the  payment  of  the  bill 
may  also  operate  as  a  payment  of  the  debt  of  the  drawer  to  the  payee 
does  not  prevent  the  acceptance  from  being  considered  primarily  an 
undertaking  to  pay  the  debt  of  the  acceptor.**  This  has  been  held 
true  though  the  agreement  relates  to  a  bill  to  be"  drawn  for  the  price 
of  goods  to  be  sold  by  the  payee  to  the  drawer.**  So  the  force  of 
u  certification  of  or  acceptance  of  a  check  or  a  promise  to  accept  it 
by  the  bank  on  which  it  is  drawn  is  an  admission  of  funds  in  hand 
to  meet  the  check  and  an  agreement  to  pay  such  funds  on  presenta- 
tion of  the  check.  It  is  not  an  engagement  to  pay  the  debt  of  an- 
other, but  on  its  face  the  engagement  is,  in  legal  effect,  one  to  pay 
the  bank's  own  debt  to  the  party  entitled  to  it.**  In  England  and 
in  a  number  of  jurisdictions  in  this  country  express  provision  is 
made  by  statute  requiring  as  a  general  rule,  subject  sometimes  to 
<ortain  exceptions,  that  an  acceptance  of  a  bill  be  in  writing.'*  This 
is  held  to  include  a  promise  to  accept  a  bill  of  exchange,"  and 
iiiso  a  promise  by  a  bank  to  accept  and  pay  a  check.** 

11.  Raborg  v.  Peyton,  2  Wheat.  385,  33  Am.  Rep.  18;  Carville  v.  Crane,  .5 

4  U.    S.    (L.   ed.)   268;   Townsley  v.  Fill  (N.  Y.)  483,  40  Am.  Doc.  364: 

Sumrall,  2  Pet.  170,  7  U.  S.  (L.  ed.)  Fislier  v.  Beekwith,  19  Vt.  31,  46  Am. 

:!8(i:  Kciulder  v.  Union  Nat.  Bank,  91  Dee.  174. 

U.    S.   406,   23   U.    S.    (L.   ed.)    245  13.  Fislier  v.  Beekwith,  19  Vt.  31, 
(atmouncnig    the    law    of    Illinois);  46  Ani.  Dec.  174. 
Kennedy  v.  Geddes,  3  Ala.  581,  37  Am.  14.  Kennedy  v.  (Jeddes,  3  Ala.  581. 
Dee.  714;  Whilden  v.  Merehanta',  etc.,  37  Am.  Dee.  714. 
Nat.  Bank,  64  Ala.  1,  38  Am.  Rep.  1 ;  16.  Nelson   v.    Chicago    First    Nat. 
-Jarvis  v.  Wilson,  46  Conn.  90,  33  Am.  Bank,  48  111.  36,  95  Am.  Dee.  510;  Bar- 
Rep.  18;  Jones  v.  State  Bank,  34  111.  nett  v.  Smith,  30  N.  H.  256,  64  Am. 
313,  85  Am.  Dec.  30(i;  Alason  v.  Don-  Dee.  290;  Meada  v.  Merchants'  Bank, 
say,  35  III.  424,  85  Am.   Dee.   308;  25  N.  Y.  143,  82  Am.  Dee.  331.     See 
Nelson  v.  Chicago  First  Nat.  Bank,  48  ^]^  Hamlin  v.  Simpson,  105  la.  125. 
111.  36,  95  Am.  Dec.  510;  Phelps  v.  74  N.  W.  906,  44  L.R.A.  397. 
Northup.  56  III.  150,  8  Am.  Rep.  681;  Notes:  89  Am.  Dec.  444;  118  A.  S. 


Wells  V.  Brigham,  6  Cush.  (Mass.)  6,  r  35^    128  A.  S.  R.  693;  11  Ann.  Ca^. 
52  Am.  Dec.  750;  Grant  v.  Shaw,  16   .^f^J^ 
M.ass.  341,  8  Am.  Dec.  142;  Cook  v. 


252rFteher'v.  B;;-kwith,r9  Vt.  3lT 40  Ore-  164  37  Pac  488  40  A.  S.  R  613, 

Am.  Dec.  174.  26  L.R.A.  620.    See  BiiiLS  and  Notes, 

Notes:  44  Am.  Dec.  253:  85  Am.  vol.  3,  p.  1303. 

Dec.  308;  126  A.  S.  R.  516;  26  L.R.A.  18-  Risley  v.  Phenix  Bank,  83  N.  Y. 

020  318,  38  Am.  Rep.  421. 

12.  Jarvis  v.  Wilson,  46  Conn.  90,  Note:  26  L,R.A.  620. 
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102.  Want  of  Funds  in  Hands  of  Acceptor. — ^The  view  that  the  a<- 
ceptance  or  promise  to  accept  a  bill  of  exchange  is  not  within  the 
statute  has  been  taken  though  the  drawee  may  have  had  no  funds 
or  not  sufficient  funds  in  his  hands  belonging  to  the  drawer  to  pay 
the  bill.'*  On  the  other  hand,  some  cases  hold  that,  where  the 
drawee  has  no  funds  in  his  hands  belonging  to  the  drawer  and  is 
not  indebted  to  him,  his  oral  acceptance  or  promise  to  accept  or  pay 
a  biU  to  be  drawn  on  him  by  the  drawer  in  favor  of  his  creditor,  that 
IS,  to  accept  for  the  accommodation  of  the  drawer,  is  in  eliect  a  prom- 
ise to  answer  for  the  debt  of  the  drawer  and  therefore  within  ilu- 
statute,  a  distinction  being  made  between  the  cases  where  the  drawee 
is  in  funds  and  wliex-e  not.*  And  in  such  a  case  a  promise  to  accept 
a  bill  to  be  drawn  on  the  promisor  for  the*  price  of  goods  to  be  there- 
after sold  by  the  promisee  to  the  drawer  has  been  lield  to  be  within 
the  statute.*  The  view  has  been  taken,  as  in  case  of  an  ordinary 
bill  of  exchange,  that,  if  the  drawer  of  a  check  has  no  funds  in  the 
bank  to  meet  the  check,  acceptance  by  the  bank  is  in  effect  a  promise 
to  answer  for  the  debt  of  another  and  therefore  within  the  statute.* 
If  there  is  a  beneficial  consideration  moving  from  the  promisee  to 
the  promisor,  this  may,  as  in  other  cases,  take  the  promise  to  accept 
a  draft  drawn  by  the  debtor  on  the  promisor  out  of  the  statute,  thougii 
the  promisor  at  the  time  of  his  promise  has  no  funds  of  the  drawer 
in  his  hands  and  though,  except  for  such  beneficial  consideration, 
his  promise  to  accept  would  have  been  within  the  statute.* 

103.  Indorsement  of  Commeicial  Paper  Generally. — A  promise  to 
indorse  the  note  of  a  third  person,  to  be  given  by  the  latter  for  his 
debt,  is  within  the  statute,  being  a  promise  to  answer  for  the  debt  of 
such  third  person;  such  a  transaction  is  not  analogous  to  an  oral 
promise  by  the  drawee  of  a  bill  of  exchange  to  accept  the  same,  as, 
unlike  the  acceptor,  an  indorser  of  a  note  is  the  collateral  del)tor,  the 
maker  being  the  principal.*     This  has  been  held  true  where  the 

19.  Townsley  v.  Siinirall,  2  Pet.  170,  2.  Allen  v.  Leavens,  26  Ore.  164,  37 

7  U.   S.    (L.   ed.)    386;   Kennedy   v.  Pae.  488,  46  A.  S.  B.  613,  26  L.B.A. 

Geddes,  3  Ala.  581,  37  Am.  Dec.  714;  620  and  note. 

Jarvis  v.  Wilson,  46  Conn.  90,  33  Am.  3.  Note:  11  Ann.  Gas.  284. 

Rep.  18.  4.  Chapline  v.  Atkinson,  45  Ark.  67, 

Note :  95  Am.  Dec-.  261.  55  Am.  Kep.  531.    See  supra,  par.  78, 

1.  Chapline  v.  Atkinson,  45  Ark.  67,  as  to  the  general  effect  of  a  new  con- 

55  Am.   Rep.   531;   Chicago  HeigUts  sideration  moving  to  the  promisor. 

Lumber  Co.  v.  MiJler,  219  111.  79,  76  5.  Smith  v.  Easton,  54  Md.  138,  39 

N.  E.  52,  109  A.  S.  R.  314;  Walton  v.  Am.   Rep,  355;   Carville  v.  Crane,  5 

Mandeville,  56  la.  597,  9  N.  W.  913,  Hill  (N.  Y.)  483,  40  Am.  Dec.  364; 

41  Am.  Rep.  123.  Harburg  India  Rubber  Comb  Co.  v. 

Notes:  95  Am.  Dec.  261;  27  A.  S.  E.  Martin,  [1902]  1  K.  B.  778,  71  L.  .J. 

20;  126  A.  S.  R.  617;  40  L.R.A.(N.S.)  K.  B.  529,  50  W.  R.  449,  86  L.  T.  N.  S. 

244.  505,  18  Times  L.  Rep.  428,  3  British 
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promisor  pi'omised  that,  if  the  promisee  would  sell  goods  to  a  third 
person,  he  would  indorse  the  latter's  note  to  be  given  for  the  price.' 
There  is  much  conflict  of  opinion  as  to  the  legal  position  of  a 
stranger  to  commercial  paper  who  signs  his  name  thereon  without 
stating  the  relation  he  bcai-s  to  the  instrument,'  and  the  question 
has  frequently  arisen  as  to  tlie  effect  of  the  statute  of  frauds  on  tht 
liability  of  such  an  indorser.^  If  he  is  regarded  as  an  original  maker 
or  promisor  his  contract  Ls  not  affected  by  the  statute,"  and  the  same 
will  follow  if  the  indor^er  is  held  to  be  an  ordinary  indorser,  as  the 
statute  does  not  apply  to  the  liahilitv  assumed  by  an  indorsement.'" 
This  is  especially  true  where  the  rule  prevails  that  the  incniorandum 
is  not  required  to  state  the  consideiation  of  the  promi.-e."  It  has 
also  been  held  that,  though  one  who  indorses  a  note  before  delivery 
assumes  rather  the  liability  of  a  guarantor  than  that  of  an  indorsei' 
.strictly,  still  as  he  is  to  be  regarded  as  an  original  party  to  the  note. 
liis  signature  imports  that  his  contract  is  based  on  the  consideration 
for  the  note  and  that  for  this  reason  there  is  a  sufficient  expression 
of  the  consideration  for  his  implied  guaranty  though  the  rule  pre- 
vails that  the  memorandum  must  express  the  consideration.**  And 
it  has  been  held  that  an  expre.«s  guaranty  of  the  payment  written 

Kul.  Cas.  59e.    As  to  an  oral  accept-  Am.  Dec.  323;  Temple  v.  Barker,  12r> 

iince  or  promise  to  accept  a  bill  of  ex-  Pa.  St.  634,  17  Atl.  516,  11  A.  S.  K. 

change,  see  supra,  par.  101.  926,  3  L.R.A.  709;  Houghton  v.  Elv. 

6.  Carville  v.  Crane,  5  Hill  (N.  T.;  26  Wil.  181,  7  Am.  Rep.  52;  Parry  v. 
483.  40  Am.  Deo.  364;  Tavlor  v.  Drake,  Spikes,  49  Wis.  384,  5  N.  W.  794,  3.-. 
4  Strob.  L.  (S.  C.)  431,  53  Am.  Dec.  Am.'  Kep.  782. 

680.  9.  Key  v.  Simpson,  22  How.  341,  Hi 

Note:  40  Am.  Dec.  367.  IT.    R.    (L.    ed.)    260;    Culbcrtson    v. 

7.  See  Bills  and  NoTf>,  vol.  3,  p.  Smith,  52  Md.  628,  36  Am.  Rep.  384: 
1120  et  seq.;  Giarantv,  vol.  12.  pp.  Moies  v.  Bird,  11  Mass.  436,  6  Am. 
1050-1060.  Dec.  179;  Houghton  v.  Ely,  26  Wis. 

8.  Violett  V,  Patton,  5  Cranch  142.  3  181.  7  Am.  Rei>.  52;  Parr>'  v.  Spikes;. 
U.  S.  (L.  ed.)  61;  Riggs  v.  Waldo,  2  49  Wis.  384,  5  N.  W.  794,  35  Am.  Rep. 
Cal.  485,  56  Am.  Dec.  356;  Perkins  v.  782  (explaining  an  earlier  case). 
Catlin,  11  Conn.  213.  29  Am.  Dec.  282 ;  Note :  120  A.  S.  R.  516. 

Spann  v.  Baltzell,  1  Fla.  301,  4()  Am.  10.  Spann  v.  Baltzell,  1  Fla.  301,  46 
Dec.  346:Drake  v.  Markle,  21Ind.  433,  Am.  Dec.  346.  See  also  Riggs  v. 
S3  Am.  Dec.  358;  Cnlbertaon  v.  Smith,  Waldo,  2  Cal.  485,  56  Am.  Dec.  366. 
52  Md.  628.  36  Am.  Rep.  384;  Moies  v.  11.  Violett  v.  Patton,  5  Cranch  142, 
Bird,  11  Mass.  436,  6  Am.  Dec.  179;  3  V.  S.  (L.  ed.)  61. 
Moor  v.  Folsom,  14  Minn.  340, 100  Am.  12.  Riggs  v.  Waldo,  2  Cal.  485,  56 
Dec.  227;  Peterson  v.  Rnssell,  62  Minn.  Am.  Dee.  356;  Houghton  v.  Ely  26 
220,  64  N.  W.  555,  54  A.  S.  R.  634,  29  Wis.  181,  7  Am.  Dec.  52.  See  also 
L.R.A.  612;  Chaddock  v.  Vannoss.  35  Ci-omwell  v.  Hewitt,  4(t  N.  Y.  491,  100 
N.  J.  L.  517, 10  Am.  Rep.  256 ;  Hay  den  Am.  Dec.  527  (following  an  earlier  case 
V.  Weldon,  43  N.  J.  L.  128,  39  Am.  as  to  non-negotiable  paper).  Chad- 
Rep.  561;  Hall  v.  Newcomb,  7  Hill  (N.  dock  v.  Vannes,  85  N.  J.  L.  517,  10 
Y.)  416,  42  Am.  Dec.  82;  Schafei-  v.  Am.  Rep.  250. 
Farmers',  etc.,  Bank,  59  Pa.  St.  144,  98  Note:  56  Am.  Dec.  3.59. 
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by  a  third  pei-son  upou  the  note  before  its  delivery  requires  no  other 
consideration  to  support  it,  and  need  express  none  other  (even  where 
the  law  requires  the  consideration  of  the  guaranty  to  be  expressed 
in  writing)  than  the  consideration  which  the  note  upon  its  face 
implies  to  have  passed  between  the  original  parties.**  Other  cases, 
however,  take  the  view  that  the  statute  of  frauds  prohibits  the  writing 
of  a  guaranty  over  the  signature  ot  an  indorser  before  delivery  and 
he  can  therefore,  at  most,  be  held  liable  as  a  second  indorser,  the 
indorsement  which  imports  only  the  commercial  contract'  into  which 
every  indorser  enters  not  being  a  suihcient  memorandum  of  a  prom- 
ise of  guaranty.**  And  the  broad  view  has  been  taken  that  as  the 
liability  of  a  person  who  indorses  his  name  on  a  note  before  delivery 
ia  strictly  that  of  a  guarantor  his  contract  is  within  the  operation  of 
the  statute,**  and  that,  where  the  statute  requires  the  memorandum 
to  state  the  consideration  of  the  promise,**  the  liability  of  one  who 
merely  indorses  a  note  in  blank  is  unenforceable  on  account  of  the 
statute.*'  It  has  also  been  held  that  an  agreement  indorsed  on  a 
note  before  negotiation  to  "guai'antee  the  payment  of  the  within  note," 
and  constituting  a  ground  of  credit  to  the  maker,  is  within  the  stat- 
ute and  unenforceable  for  failure  to  express  the  consideration  of  the 
guaranty.'* 

104.  Indorsement  after  Delivery  as  Guaranty. — Where  some  time 
after  a  note  is  given,  the  defendant  indorses  his  name  thereon,  it 
is  held  in  some  cases  that  the  payee  cannot  write  over  the  indorse- 
ment a  guaranty  of  payment  reciting  the  consideration  therefor,  as 
this  would  violate  the  requirement  that  the  memorandum  of  the 
promise  state  the  consideration  of  the  promise,  though  if  the  war- 
ranty had  been  executed  contemporaneously  with  the  note  it  would 
have  been  read  in  connection  with  the  note  and  supported  by  the  same 
consideration  and  as  so  read  constituted  a  sufficient  statement  of 
the  consideration.**  And,  though  a  different  rule  prevails  where  the 
gufiranty  is  indorsed  before  delivery,  it  has  been  held  that  as  a 
guaranty  written  on  a  promissory  note,  after  the  note  ha.«  Ix^en  deliv- 
ered and  taken  effect  as  a  contract,  requires  a  distinct  consideration 
to  support  it,  yet  if  such  a  guaranty  does  not  expro.«?  any  f(n\.-iidora- 

13.  Moses  V.  Lawieuee  Couiilv  17.  Van  Doren  v.  Tjnder,  1  Nev. 
Bank,  149  U.  S.  298,  13  S.  Ct.  900,  37   380,  90  Am.  Dee.  498. 

U.  S.  (L.  ed.)  743.  18.  Parry  v.  Spikes,  49  Wis.  384,  o- 

14.  Temple  v.  Baker,  125  Pa.  St.  N.  W.  794,  35  Am.  Rep.  782  (explnin- 
634,  17  Atl.  516,  11  A.  S.  R.  926.  3  ingr  Houghton  v.  Ely,  26  Wis.  181,  7 
L.R.A.  709.  Am.  Rep.  52  and  following  an  earlier 

15.  Van   Doren   v.   Tjader,  1   Nev.  case). 

380,  90  Am.  Dee.  498.  19.  Culbertson  v.  Smith,  52  Md.  628, 

16.  See  infra,  par.  293  et  seq.,  as  to  36  Am.  Rep.  384.  See  also  Haj'den  v. 
the  necessity  for  the  memorandum  to  Weldon,  43  N.  J.  L.  128,  39  Am.  Rep. 
state  the  consideration  for  the  prom-  551. 

ise. 
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tion,  it  is  invalid,  where  the  statut*  of  the  state  requires  the  considcra- 
lion  to  be  expressed  in  writing.*"  The  same  was  held  true  in  England, 
in  an  early  case,  as  regards  a  guaranty  of  payment  indorsed  on  a  bill 
of  exchange  after  maturity,  the  rule  then  in  force  requiring  the 
guaranty  to  express  the  consideration  therefor.*  On  the  other  hand, 
it  is  held  in  other  cases,  on  the  somewhat  nebulous  theory  of  agency, 
that  where  one  not  a  party  to  a  negotiable  note,  after  it  has  been 
delivered  to  and  while  it  is  in  the  hands  of  the  payee,  indorses  it 
in  blank,  on  a  valid  consideration,  for  the  purpose  of  assuming  the 
liability  of  a  guarantor,  such  act  authorizes  the  payee  to  write  over 
the  signature  the  contract  of  guaranty  in  full,  and,  that  being  done, 
it  is  a  sufKeient  note  or  memorandum  in  writing  to  take  the  ca.>^o 
out  of  the  statute.*  Still  to  authorize  a  recovery  against  such  an 
indorser  as  a  guarantor,  his  contract  of  guaranty  must  be  actually 
tilled  out  in  full  over  his  indorsement;  he  cannot  be  held  Uable  as 
such  on  his  mere  indorsement.*  If  the  rule  prevails  that  the  memo- 
I'andum  of  a  promise  to  answer  for  the  debt  of  another  need. not  state 
the  consideration  for  the  guaranty,  the  indorsement  will  be  a  suffi- 
cient memorandum,  the  holder  of  the  note  being  permitted  to  write 
over  the  signature  the  imphed  contract.  And  this  is  held  true  as 
to  one  who  after  the  delivery  of  the  note  indorses  his  name  thereon, 
provided  the  indorsement  was  for  a  consideration,  and  the  holder  has 
lx)en  held  entitled  to  write  over  the  signature  the  obligation  as  guar- 
antor implied  by  law.*  "  It  has  been  held  that  one  who  signs  his 
name  to  a  note  after  maturity  adopts  the  terras  of  the  note  as  his 
contract,  and  if  the  note  contains  a  recital  of  "value  received,"  this 
is  a  sufficient  statement  of  a  consideration  for  his  promise  to  answer 
for  the  debt  of  the  maker  evidenced  by  the  note." 

105.  Admission  of  Oral  Evidence  to  Fix  Nature  of  Obligation. — In 
some  cases  it  is  held  that  the  statute  of  frauds  does  not  preclude  the 
writing  in  over  the  signature  of  the  actual  oral  agreement  of  the  par- 
ties as  to  the  nature  of  the  Uability  of  the  party  indorsing  the  note, 
though  different  from  what  the  law  would  prima  facie  presume  it 

20.  Moses     v.     Lawi-enee     County       4.  Tenney  v.  Prince,  4  Pick.  (Mass.) 
Hank,  149  U.  S.  298,  13  S.  Ct.  1050,  385,  16  Am.  Dee.  347. 
37  U.  S.  (L.  ed.)  743.  5.  Jansen  v.  Kuenzie,  145  Wis.  473, 

•  1.  Wain  V.  Warlters,  5  East  10,  1  130  N.  W.  450,  Ann.  Cas.  1912A  1241. 
Smith  299,  7  Rev.  Rep.  645,  6  Eng.  In  Freeh  v.  YaWger,  47  N.  J.  L.  157. 
Rul.  Cas.  230.  54  Am.  Rep.  123,  a  similar  state  of 

2.  Peterson  v.  Russell,  62  Minn.  220,  facts  was  disclosed,  and  the  signer  was 
(54  N.  W.  555,  54  A.  S.  R.  634,  29  held  liable.  The  decision,  however,  is 
L.R.A.  612,  approving  a  so^estion  in  placed  on  the  ground  that  signing  a 
Moor  V.  Folsom,  14  Minn.  340,  100  note  after  maturity  is  equivalent  to  giv- 
Am.  De<;.  227.  ing  a  note  payable  on  demand,  and, 

3.  Moor  V.  Folsom,  14  Minn.  340,  being  a  completed  contract,  the  statute 
100  Am.  Dec.  227.  does  not  apply. 
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to  be ;  •  and  where  the  rule  prevails  that  such  an  indorser  is  held  a 
surety  for  the  maker  or  a  second  indorser  according  to  the  intent 
of  the  parties,  the  establishment  by  parol  evidwice  of  the  intent  to 
sign  as  surety  is  held  not  to  \'iolate  the  statute.'  In  other  cases  where 
the  liability  of  such  an  indorser  is  regarded  as  that  of  an  ordinary 
indorser  or  second  indoi-ser,  it  has  been  held  that  permitting  the 
holder  to  write  over  the  signature  a  guaranty,  though  such  was  the 
verbal  agreement  of  the  parties  at  the  time  of  the  indorsement,  would 
be  violative  of  the  statute.*  This,  however,  does  not  prevent  the  holder 
of  the  note  from  showing  by  a  writing,  such  as  a  letter  signed  by  tht- 
indorser  and  addre.=sed  to  the  payee,  that  his  obligation  was  one  of 
auaranty.*  As  between  persons  whose  names  are  indorsed  on  a  note^ 
in  succession  the  admission  of  parol  evidence,  to  show  an  agreement 
between  them  that  their  liability  should  be  that  of  cosureties  or  co- 
indorsers  and  not  sueccssive  sureties  or  indorscrs,  does  not,  according 
to  the  better  view,  violate  the  stalute,  and  such  evidence  is  generally 
held  aamissible  to  fix  tlieir  liabihties.** 

Claimx  Relating  to  Improvement  of  Realty 

106.  In  General. — ^Where  work  is  done  on  a  house  under  a  contract 
with  the  defendant,  the  credit  being  extended  to  him,  the  fact  that 
the  house  was  owned  by  a  third  person  does  not  bring  the  defendant's 
promise  to  pay  within  the  statute.*'  On  the  other  hand,  where  the 
owner  of  land  has  sold  it  under  a  contract  requiring  the  vendee  to 
make  improvements  thereon,  conveyance  and  mortgage  back  for 
the  price  to  be  made  on  completion  of  the  building,  the  promise  of 
the  vendor  to  pay  for  materials  furnished  the  vendee  to  be  used  in 
making  the  improvements  is  within  the  statute,  the  credit  therefor 

6.  Perkins  v.  Catlin,  11  Conn.  213,  243,  8  Am.  Dec.  176. 

29  Am.  Dec.  282.  10.  PhilUps  v.  Preston,  5  How.  278. 

7.  Chaddock  v.  Vanness,  35  N.  J.  L.  12  U.  S.  (L.  ed.)  152;  Clapp  v.  Rice, 
517,  10  Am.  Rep.  256.  13  Gray    (Mass.)   403,  74  Am.  Dec. 

8.  Drake  v.  Markle,  21  Ind.  433,  83  639;  Mansfield  v.  Edwards,  136  Mass. 

^M,-  R?*-^^'.,?"']«^-.  ^^""'''oJ  15,  49  Am.  Rep.  1;  Ross  v.  Espy,  66 
Hill    (N.  Y^)  416,  42  Am.  Dec    82;   p^'  gt.  431,  5  Am.  Rep.  394;  Sloan  v. 

of'^^i^  a/?""*^'  *'*oiQ^t"''',^-  ?"•  Gibbes,  56  S.  C.  480,  35  S.  E.  408,  76 

St.  144,  98  Am.  Dec.  323  (explammg  ^   g.  R.  559;  Alphii  v.  Lowman,  115 

earlier  cases);  Eilbert  v.  rinkbemen  -.^      „y,^     r,n   a    tk    iAon     *          r> 

68  Pa.  St.  243,  8  Am.  Dec.  176;  Temple  ^0%  f  «^  J  P-fv        l,    '      ^^oq^v^' 

V.  Baker,  125  Pa.  St.  634,  17  Atl.  516,  lH^t^^^'  ^^^"^^7-  Flanagan  23  Vt. 

11  A.  S.  R.  926,  3  L.R.A.  709.    Aa  to  ^^'^^  ^m.  Dec.  61.    But  see  Jolmson 

the  admissibility  of  oral  evidence  to  v.  Ramsey,  43  N.  J.  L.  2r9,  39  Am. 

show  the  character  of  the  liability  of  a  -^P-  H^- 

stranger  to  commercial  paper  who  in-  Notes:   39  L.R.A.  379;   28   L.R.A. 

dorses  his  name  thereon  in  blank,  see  (N.S.)  1045. 

Bills  AND  Notes,  vol.  3,  p.  1122  et  seq.  U.  Backus  v.  Clark,  1  Kan.  303,  83 

9.  Eilbert  v.  Pinkbeiner,  68  Pa.  St.  Am.  Dec.  437. 

521 


Digitized  by 


Google 


§  106  STATUTE  OF  FRAUDS  25  E.  C.  L. 

being  given  the  vendee.*'  It  sometimes  happens,  where  real  estate 
is  being  improved  imder  a  contract  with  the  owner,  that  the. contrac- 
tor sublets  the  work  or  part  thereof  and  after  the  default  of  such 
t'onti-actor,  to  induce  the  subcontractor  to  continue  the  performance 
of  his  contract,  the  owner  promises  to  pay  or  see  that  the  subcon- 
tractor is  paid  for  his  work.  In  such  a  case  it  seems,  as  a  general 
rule,  as  respects  work  done  by  the  subcontractor  on  the  faith  of  such 
promise,  that  the  promise  is  not  regarded  as  within  the  statute,  it 
being  considered  that  the  work  was  continued  on  the  credit  of  the 
promisor.*'  And  it  has  been  said  that  the  principle  which  the  well 
reiisoned  cases  establish  is  this:  where  the  owner  of  property  under- 
.  tukes  to  pay  for  work  and  materials  to  be  subsequently  done  and  fur- 
uished  by  a  subcontractor  in  order  to  secure  the  completion  of  a 
building  in  a  case  where  the  principal  contractor  has  failed  to  carry 
on  the  work,  the  promise  is  an  original  one,  and  not  within  the 
statute;  this  principle  is  intrinsically  just  and  its  enforcement  doe? 
not  in  the  slightest  degree  tend  to  the  mischief  the  .statute  was 
intended  to  repress.**  It  has  also  been  held  that  a  promise  by  a  board 
to  pay  for  a  heating  apparatus  for  a  public  building,  made  to  induce 
the  completion  thereof  by  the  other  party,  who  had  already  partly 
furnished  it  under  agreement  with  the  chief  contractor  for  the  build- 
ing, who  has  made  default  in  payment,  is  an  original,  and  not  a 
collateral,  contract  within  the  statute,  at  least'as  to  whatever  becomes 
due  after  the  promise  is  made.**  In  a  number  of  cases,  however,  an 
oral  promise  by  the  owner  of  property  to  subcontractors,  material- 
men or  laborers  that  if  they  will  continue  to  fulfil  their  agreement 
with  the  contractor,  who  was  erecting  a  house  or  other  improvements 
on  the  property,  he  would  pay  them  if  the  contractor  did  not  ha-i 
been  held  to  be  a  collateral  agreement  and  within  the  statute,  as 
the  original  debtor  remains  fully  Uable  for  the  debt  and  the  continu- 
ance of  the  work  cannot  be  said  to  have  been  on  the  credit  of  the 
promisor.*'    As  regards  work  done  under  the  contract  with  the  con- 

12.  Loonie  v.  Hogan,  9  N.  Y.  435,   N.  E.  612,  12  L.B.A.  502. 

()1  -Vm.  Dec.  683.  15.  Gibson     County    v.    Cincinnati 

13.  Gibson    County    v.    Cincinnati   Steam  Heating  Co.,  128  Ind.  240, 27  N. 
Steam  Heating  Co.,  128  Ind.  240,  27  N.   E.  612,  12  L.R.A.  502. 

E.  612,  12  L.R.A.  502;  Andre  v.  Bod-  16.  Warner     v.     Willoughby,     60 
man,  13  Md.  241,  71  Am.  Dec.  628;- Conn.  468,  22  Atl.  1014,  25  A.  S.  R. 

Rand  v.  Mather,  11  Gush.  (Mass.)  1,  59  343;  Anderson  v.  Davis,  9  Vt.  136,  31 

km.  Dee.  131;  Howell  v.  Harvey,  65  Am.  Dec.  612;  Nason  v.  Blaisdell,  12 

W.  Va.  310,  64  S.  E.  249,  22  L.R.A.  Vt.  165,  36  Am.  Dec.  331;  Boorstein  r. 

(N.8.)  1077.  Moffatt,  36  Nova  Scotia  81,  5  British 

Notes:  126  A.  S.  E.  494;  15  h.R.A.  Rnl.  Gas.  89. 

(N.S.)    220,    222;    22    L.R.A.(N.S.)  Notes:  15  L.R.A.(N.S.)  220,  223;  22 

1079;  5  British  Rul.  Cas.  96.  L.B.A.(N.S.)   1083;   32  L.R.A.fN.S.) 

14.  Gibson    County    v.    Cincinnati  600;  40  L.R.A. (N.S.)  246;  5  British 
Steam  Heating  Co.,  128  Ind.  240,  27  RuL  Cas.  96. 
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tractor  prior  to  tlie  prouiise  of  the  landowner  to  pay  the  promisee,  it 
is  generally  recognized  that  the  promise  is  within  the  statute  onlojis 
taken  out  of  it  by  reason  of  other  circumstances." 

107.  Waiver  of  Mechanic's  Lien. — The  authorities  are  not  in  accui-.l 
as  to  whether  the  statute  applies  to  a  landowner's  promise  to  pay  a 
claim  owing  by  a  third  pei-son  for  work  done  and  materials  furnished 
in  the  improvement  of  the  land,  where  the  promisee  is  entitled  to, 
but  has  not  perfected,  a  mechanic's  lien  and  in  consideration  of 
such  promise  the  promisee  fails  to  tile  his  lien.  If  the  creditor  has, 
at  the  time  of  the  landowner's  proiiiiso,  perfected  his  lien,  the 
surrender  or  relinquishment  thereof  inures  directly  to  the  bciic- 
lit  of  the  landowner  and  is  in  effect  a  transfer  to  him  of  the  lien  ami 
will  prevent  the  promise  from  falling  within  the  statute,  as  in  ca.<(' 
of  the  surrender  of  other  liens.**  The  better  view  .-cems  to  be  that, 
where  the  promisee  is  entitled  to  file  a  lieu  against  the  property  an<l 
refrains  from  doinji  so  in  consideration  of  the  i)ronii<(!  of  the  lan<l- 
owner  to  pay  his  claim,  this  will  prevent  the  promise  from  falling 
within  the  statute;  '*  and  where  the  promisee  in  good  faith  claimed 
the  right  to  hie  a  lien  for  the  aujount  of  hLs  claim,  it  has  been  held 
that  the  fact  that  he  may  not  have  had  such  ti  right,  on  account  of 
his  failure  to  observe  certain  statutory  requireuK'nt*,  is  immaterial 
if  the  promisor  at  the  time  of  his  promise  in  no  way  contested  his 
right  to  tile  the  lien.*"  Other  ca«es,  however,  take  the  view  that  the 
mere  forbearance  to  tile  or  {Kjri'ect  a  mechanic's  lien  is  not  suflicient 
to  take  the  landowner's  promise  to  pay  out  of  the  statute.'  It  has  been 
held  that  a  promise  by  the  owner  of  a  building  in  process  of  con- 
struction that  he  will  sec  a  subcontractor  paid  for  work  to  be  done, 
if  the  original  contractor  does  not  pay  him,  is  a  promise  to  pay 
the  debt  of  another,  and  within  the  statute,  though  the  subcontractor 
is  entitled  to  hie  a  lien  against  the  building,  and  the  consideration 
of  the  promise  is  forbearance  to  file  such  lien.*    If  at  the  time  of  the 

17.  Rand  v.  Mather,  11  Cush.  2.  Warner  v.  Wilioughby,  60  Conn. 
(Mass.)   1,  59  Am.  Dee.  131.  468,  22  Atl.  1014,  25  A.  S.  R.-  343. 

Note:  5  British  Kill.  Cas.  109.     .       This  decision  may,  however,  be  dis- 

18.  Fish  V.  Thomas,  5  Gray  (Mass.)  tingnisJied  on  the  ground  that,  in  the 
45,  66  Am.  Dec.  348  (admiralty  lien  on  first  class  of  cases,  at  the  time  of  the 
a  vessel).  landowner's    promise,    the    promisci- 

Notes:  Ann.  Cas.  1913U  321;  5  Brit-  'oiild  have  tiled  his  lien,  whereas  in 

ish  Rul.  Cas.  113.  the  latter  case  his  right  to  a  lien  wus 

See  supra,  par.  82-83.  merely  contingent  on  his  doing  work 

19.  Andre  v.  Bodman,  13  Md.  241,  or  furnishing  materials  in  the  futun . 
71  Am.  Dec.  628;  Wells  v.  Brown,  67  The  decision  may  also  be  distinguished 
Wash.  351,  121  Pac.  828,  Ann.  Cas.  on  the  ground  that  iu  the  ftrst  class  i)t 
1913D  317.  eases  the  im>mi8e  to  pay  was  absolute 

Note:  5  British  Rul.  Cas.  113.  whereas  in  the  latter  it  was  to  pay  if 

20.  Wells  v.  Brown,  67  Wash.  351,  the  contractor  did  not  do  so  and  great 
121  Pae.  828,  Ann.  Cas.  1913D  317.  stress  is  laid  by  the  court  on  the  form 

1.  Note:  Ann.  Cos.  19131)  ;J24.  of  the  promise. 
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promise,  no  idea  of  the  filing  of  a  mechanic's  lien  was  in  the  minds 
of  the  parties,  the  fact  that  the  promisee  could  have  filed  a  lien  for 
his  claim,  but  did  not  do  so,  would  not  itself  take  the  promise  out 
of  the  statute.* 

Contract  of  Indemnity 

108.  In  General. — Clearly  a  contract  to  imloiiinifv  a  peraon  on  ac- 
count of  an  act  to  be  done  by  him  or  some  fortuilou-s  event  is  not 
Avithin  the  statute,  when  it  does  not  relate  to  any  liability  of  a  third 
person,  as  it  can  in  no  .siiuso  be  considered  a  onnlract  to  answer  for 
the  debt  or  default  of  a  third  pcifon.*  Tluis  an  ordinai-y  contract 
of  insurance,  regarded  as  a  contract  of  indemnity,  is  not  within  the 
.statute  and  the  same  is  held  true  as  to  contracts  of  reinsurance.' 
So  where  the  right  to  lish  in  a  pond  was  in  dispute  a  promise  to 
indemnify  the  promisee  from  any  liability  he  might  incur  by  reason 
of  his  fishing  therein  is  not  within  the  stutute.*  The  same  is  true 
jis  regards  a  promise  by  an  execution  creditor  to  indemnify  the  sher- 
iff from  liability  if  he  will  levy  on  certain  property  claimed  by  the 
j>romisor  to  belong  to  the  execution  debtor ; '  or  a  promise  by  an  exe- 
cution creditor  to  indemnify  the  sheriff  from  liability  for  levying 
the  execution  on  property  of  the  judgment  debtor,  exempt  from 
execution.*  So  where  the  promisor  in  consideration  of  being  per- 
mitted to  institute  an  action  in  the  name  of  the  promisee,  or  defend 
one  instituted  against  him,  promises  to  save  the  promisee  harmless 
from  costs,  etc.,  which  might  be  recovered  against  him,  the  promise 
i.s  not  within  the  statute.* 

109.  Act  Done  for  Third  Person. — In  some  of  the  early  cases  a 
contract  to  indemnify  a  person  against  liability  which  he  might 
incur  on  account  of  an  act  done  for  or  on  behalf  of  another  person  is 
considered  as  within  the  statute.*"    This  view  is  based  on  the  theory 

3.  Boorstein  v.  Moffatt,  36  Nova  6  Ann.  Cas.  671;  Ann.  Cas.  1912 A  884; 
Scotia  81,  5  British  Eul.  Cas.  89.         6  Eng.  Rul.  Cas.  295. 

4.  D'Wolf  v.  lUiband,  1  Pet.  476,  7  5.  Note:  6  Ann.  Cas.  675.  See  In- 
U.  S.  (L.  ed.)  227;  Townsley  v.  Sum-  surance,  vol.  14,  i>.  880  et  seq., 
rail,  2  Pet.  170,  7  U.  S.  (L.  ed.)  386;  as  to  the  general  validity  of  oral  eon- 
Davis  V.  Patrick,  141  U.  S.  479,  12  S.'  tracts  of  insurance. 

Ct.  58,  35  U.  S.  (L.  ed.)  826;  Marcv  v.  6.  Marcy  v.  Crawford.  16  Conn.  549, 

Crawford,  16  Conn.  549,  41  Am.  Dec.  41  Am.  Dee.  158. 

158;  Anderson  v.  Spencc,  72  Ind.  315,  7.  Note:  6  Ann.  Cas.  675. 

;t7   Am.    Rep.   162;   Harburg  Indian  8.  McCartnev  v.   Sliepnrd,   21   Mo. 

Rubber  Comb  Co.  v.  Martin,  [1902]  1  573,  64  Am.  Dec.  250. 

K.  B.  778,  71  L.  J.  K.  B.  529,  50  9.  Goodspeed  v.  Fuller,  46  Me.  141, 

W.  B.  449,  80  L.  T.  N.  S.  505,  18  71  Am.  Dec.  572. 

Times   L.   Rep.   428,   3   Britisli    Rul.  10.  Nixon  v.   Vanliise,  5  N.  J.  L. 

Cas.  596.  491,  8  Am.  Dec.  618. 

Notes:  95  Am.  Deo.  259;  42  A.  S.  R.  Note:  42  A.  S.  R.  187. 
186;  126  A.  S.  R.  512;  5  L.R.A.  617; 
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that  whOTe  there  is  an  implied  liability  on  the  pai-t  of  a  third  person 
to  reimburse  the  plaintiff,  or  remunerate  him  for  the  damages  or 
loss  suffered  on  such  third,  pei-son's  account,  the  promise  of  the 
defendant  to  indemnify  the  plaintiff  is  an  undertaking  collateral 
to  the  implied  liability  of  such  third  person,  and  so  falls  within  tho 
statute.**  Thus  where  property  was  levied  on  as  tho  property  of  A 
and  the  plaintiff  executed  an  obligation  for  its  safe  keeping  and 
delivery  to  the  officer,  the  promise  of  the  defendant,  who  claimed 
title  to  the  property,  to  indemnify  the  plaintiff  from  all  damages 
he  might  incur  by  reason  of  his  nondelivery  of  the  property  to  the 
officer  was  held  to  be  a  promise  to  answer  for  the  debt  or  miscarriage 
of  the  plaintiff  and  as  such  within  the  statute  of  frauds.**  The  better 
view,  however,  seems  to  be  that  a  promise  to  indemnify  a  person 
against  Uabihtics  he  may  incur  by  reason  of  some  act  he  may  do 
or  perform  for  a  third  person,  though  such  third  person  may  alw» 
by  reason  of  such  act  be  liable  to  reimburse  the  person  to  whom  th*; 
promise  is  made,  is  not  within  the  statute.*'  This  is  especiixlly  true 
where  the  effect  of  the  performance  of  the  act  by  the  person  to  whom 
the  promise  is  made  is  of  special  benefit  to  the  pcr.son  making  the 
promise.**  It  docs  not  seem  to  be  necessary,  however,  that  the  prom- 
isor be  in  fact  beneficially  affected  by  the  performance  of  the  act.*' 
Thus  it  has  been  held  that  a  promise  to  indemnify  a  sheriff  for 
enforcing  an  execution,  made  by  one  other  than  the  execution  cred- 
itor, is  an  original  undertaking  and  therefore  need  not  be  in  writ- 
ing.** So  where  the  defendant,  an  agent  of  an  execution  creditor, 
orally  promised  to  indemnify  the  sheriff  from  liability  for  levying 
on  property  of  the  judgment  debtor  claimed  by  him  to  be  exempl. 
it  has  been  held,  that  his  promise  is  not  within  the  statute.*' 

110.  Rule  in  England  as  to  Indemnity  of  Surety. — The  EngUsh 
decisions  have  been  in  direct  conflict  on  the  question  whether  a  prom- 
ise to  indemnify  one  for  becoming  surety  for  a  third  pei-son  is  within 
the  statute,  and  this  has  been  recognized  as  accounting  to  a  con- 
siderable extent  for  the  divergent  views  taken  in  this  country.'"* 

11.  Bissig  v.  Britton,  59  Mo.  204,  21  16.  Tarr  v.  Northey,  17  Me.  113,  35 
Am.  Rep.  379.  Am.   Dec.  232    (this  ease  involved  a 

Note:  42  A.  S.  B.  187.  promise  by  the  father  of  the  execution 

12.  Nixon  v.  Yanhise,  5  N.  J.  L.  creditor,  and  the  court  points  out  the 
491,  8  Am.  Dec.  618.  difficulty  the  sheriff  would  be  under  if 

13.  Tarr  v.  Northey,  17  Me.  113,  35  it  was  necessary  for  him  to  delennine 
Am.  Dec.  232;  Harrison  v.  Sawtel,  10  whether  the  promisor  was  in  fact 
Johns.  (N.  Y.)  242,  6  Am,  Dec.  337.  beneficially  interested  in  the  levy  of  llio 

Notes:  42  A.  S.  R.  187;  6  Ann.  Cas.  execution). 

671;  Ann.  Cas,  1915A  867.  17.  McCartney  v.  Shepard,  21  Mo. 

14.  Harrison  v.   Sawtel,  10  Johns.  573,  64  Am.  Dec.  250. 
(N.  T.)  242,  6  Am.  Dec.  337.  Note:  6  Ann.  Cas.  673. 

16.  Tarr  v.  Northey,  17  Me.  113,  35  18.  See  the  following  cases  reviewing 
Am.  Dec.  232,  the  English  authorities :  Smith  v.  De- 
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In  tlie  eiu-e  of  Thomas  v.  Cook  (8  Barn.  &  Cr.  728),  decided  in  1828, 
whore  it  apixarod  tliat  A  at  the  request  of  B  entered  into  a  bond  with 
Jn'm  and  C  to  indemnify  D  against  certain  debts  due  from  C  and  D, 
and  B  orally  promised  to  save  A  harralets  Irom  all  loss  by  reason  of 
the  bond,  it  was  held  that  this  wji.<  not  within  the  statute.**  In  the 
CUM',  howeviir,  of  Green  v.  Crc-swell  (10  Ad.  &  El.  453),  decided  hi 
1S;>9,  wliich  iii  generally  considered  as  overruling  the  earlier  case, 
it  iipjwartd  thai  tlie  promi.M)r.  in  consideration  of  the  promisee 
l>((<;ming.  at  his  request,  bail  in  a  civil  action  for  a  tliird  person, 
promised  to  .sive  him  harmless,  it  was  held  Ihat  the  promise  was 
within  llie  statiiii-.-"  In  a  still  later  cas«'.  however,  a  distinction  is 
drawn  between  the  casi  s  in  which  the  promisee  is  surely  on  a  bond  by 
which  the  principal  is  bound  to  answer  a  criminal  charge  and  those  in 
^vhich  th(,'  bond  is  given  in  a  civil  cause,  the  court  saying  that  there 
i.s  no  implied  contract  on  the  part  of  a  principal  who  is  bound  over 
lo  answer  a  criminal  charge  to  indemnify  his  surety,  and  therefore 
that  the  promise  to  indenniifv  the  promisee  does  not  come  in  aid  of 
that  of  aiioth(>r  person,  for  which  reason  it  is  decided  that  the  promise 
in  that  case  i?  not  obnoxious  to  the  statute.'  In  a  still  later  cas<> 
the  doctrine  announced  in  Green  v.  Cre,eswell  seems  not  only  to  have 
met  with  disai>proval  but  to  have  been  overthrown  and  the  doctrine 
of  Thomas  v.  Cook  reaffirmed.' 

111.  View  in  America  that  Promise  Is  within  Statute.— In  this 
country  the  view  ha'^  been  taken  in  some  cases  that  a  promise  to 
indemnify  a  person  from  any  liability  he  may  incur  by  becoming 
siutty  for  a  third  person,  where  there  wa<«  no  obligation  directly  or 
indirectly  on  the  part  of  the  per.-wai  making  the  promise  to  pay  or 
jierform  the  act  for  the  performance  of  which  the  person  to  whom  the 
promise  was  made  so  became  surety,  is  a  promise  to  answer  for  the 

laiioy,  (54  Conu.  204,  2!)  At).  491).  42       20.  Horn  v.  Bray,  51  Ind.  555,  1ft 

A.  S.  R.  181;  Horn  v.  Bray,  51  Ind.    Am.   Rep.   742,   and   Bissig  v.   Brit- 

555,   19  Am.   liep.  742;   Anderson   v.   ton,  .59  Mo.  204,  21  Am.  Rep.  379.  set- 

Spt'nce,  72  Ind.  315,  37  Am.  Rep.  102;   tinfc  out  tbe  above  EnRlish  ease. 

Bissif?  v.  Britton,  59  Mo.  204,  21  Am.        Note:  42  A.  S.  R.  188. 

Jiep  379;  Rose  v.  Wollenberg,  31  Ore.       1.  Horn  v.  Bray,  51  Ind.  555,  19 

2(i9,  44  Pac.  382,  ()5  A.  S.  R.  82(>.  39  Am.  Rep.  742:  May  v.  Williams,  61 

L.R.A.  378;  Alphin  v.  Lowman.  115   Miss.  125,  48  Am.  Rep.  80. 

Vn    441    79   S    IJ.   1029.   Ann.   ('as.       2  Harburp  India  Rubber  Comb  Co. 

19i5A  863  V.  Martin,  [1902  j  1  K.  B.  778,  71  L  .). 

Notes-  42  A.  S.  R.  188;  39  L.R.A.  K.  B.  529,  50  W.  R.  449,  86  L.  T. 
3-g  N.  S.  505,  18  Times  L.  Rep.  428,  3 

19.  Bessig  V.  Britton,  59  Mo.  204,  British  Rul.  Cas.  596.  See  also  Smith 
21  \m.  Rep.  379.  setting  out  the  above  v.  Delaney,  64  Conn.  264,  29  Atl. 
Enrfish  case.  49C»  42  A.   S.  R.   181;  Anderson  v. 

N'oles-  42  A.  S.  R.  188;  6  Eng.  Rul.  Rpenee,  72  Ind.  315,  37  Am.  Rep. 
p.'    .>or,  162:  Tighe  v.  Morrison,  116  N.  Y.  263, 
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debt  or  default  of  such  third  person  within  the  meaning  of  the  stat- 
ute.* These  cases  proceed  on  the  thory  that  there  is  an  implied  liabil- 
ity on  the  part  of  the  third  person  to  reimburse  the  promisee  or  remu- 
nerat«  him  for  the  damages  or  loss  suffered  on  such  third  person's 
account  and,  therefore,  the  oral  undertaking  to  indemnify  the  prom- 
isee is  an  undertaking  collateral  to  the  implied  liability  of  such  third 
person,  and  so  falls  within  the  statute.*  The  parties,  in  giving  and 
accepting  the  promise,  contemplate  (1)  an  obligation  by  a  third  per- 
son to  the  promisee;  (2)  that  this  obligation  should  be  the  founda- 
lion  of  the  promise,  i.  e.,  that  the  obligation  of  the  third  person  to 
the  proiniMf  should  attach  simultaneously  with  the  suretyshij)  of 
the  promisee,  and  thereupon  should  arise  the  obligation  of  the  prom- 
isor for  the  fulfilment  of  the  third  person's  obligation;  and  (3) 
that  the  obligation  of  the  promisor  should  be  coUatcral  to  that  of 
I  he  third  person,  i.  e.,  if  the  latter  should  perform  his  obligation, 
tlie  promisor  would  be  discharged,  while,  if  the  promisor  was  required 
lo  perform  his  obligation,  that  of  the  third  person  would  not  be  dis- 
charged, but  only  shifted  from  the  promisee  to  the  promisor.* 

112.  View  that  Promise  Is  Not  within  Statute. — In  opposition  to 
the  doctrine  aimounced  in  the  preceding  paragraph  it  has  been  hehl 
in  many  cases  that  a  promise  to  indemnify  the  promisee  for  becoming 
.surety  for  a  third  person,  at  the  request  of  the  promisor,  is  not  within 
the  statute.*    For,  as  has  been  pointed  out  in  svipport  of  this  view, 

22  N.  E.  Iti4,  5  L.R.A.  617;  Kose  v.  promise  of  indemnity  by  cosurety;  see 

W'ollenberg,  31  Ore.  269,  44  Pac.  382,  infra,  par.  115,  as  to  such  promises). 

(i5  A.  S.  R.  826,  39  L.R.A.  378.  See  also  Clarke  v.  Riissel,  3  Doll.  415, 1 

Notes:  42  A.  S.  R.  189;  39  L.R.A.  U.  S.  (L.  ed.)  660. 

378.  Notes:  95  Am.  Dec.  259;  42  A.  S.  R. 

3.  Brown  v.  Adams,  1  SteW.  (Ala.)  191;  126 A.  S.  R.  515;  6  Ann.  Cas.  673, 

51,  18  Am.  Dee.  36;  Smith  v.  Delaney,  674. 

CA  Conn.  264,  29  Atl.  496,  42  A.  S.  R.  4.  Bissig  v.  Britton,  59  Mo.  204,  21 

181  (reviewing  and  explaining  earlier  Am.  Rep.  379;  Hartley  v.  Sandford,  66 

cases) ;  Dow  v.  Swett,  134  Mass.  140,  N.  J.  L.  627,  50  Atl.  454,  55  L.R.A. 

45  Am.  Rep.  310;  May  v.  Williams,  61  206;  Wolverton  v.  Davis,  85  Va.  64,  6 

Miss.  125,  48  Am.  Rep.  80:  Craft  v.  S.  E.  619.  17  A.  S.  R.  56. 

Lott,  87  Miss.  590,  40  So.  426,  6  Ann.  5.  Hartley  v.  Sandford,  66  N.  J.  L. 

Cas.  670;  Bissig  v.  Britton,  T)}!  Mo.  204.  627,  .50  Atl.  454,  55  L.R.A.  206. 

21  Am.  Rep.  379;  Hurt  v.  Ford,  142  6.  .Tones  v.   Sliorter,  1  Ga.  294.  44 

Mo.  283,  44  S.  W.  228,  41  L.R.A.  823:  Am.  Dee.  640;  Horn  v.  Brnv.  ol  Ind. 

Hartley  v.  Sandford,  66  N.  J.  L.  627,  555.  19  Am.  Rep.  742;   Aiidorson  v. 

50  Atl.  454,  55  L.R.A.  206;  Fen-ell  v.  S pence,  72  Ind.  315,  37  Am.  Rep.  162 

Maxwell,  28  Ohio  St.  383,  22  Am.  Rep.  (overruling  an  earlier  case  and  approv- 

393  (referring  to  and  approving  ear-  ing  Horn  v.  Bray,  supra) ;  Harrison  v. 

lier  cases) ;  Nugent  v.  Wolfe,  HI  Pa.  Sawtel,  10  Johns.  (N.  Y.)  242,  6  Am. 

St.  471,  4  Atl.  15,  56  Am.  Rep.  291;  Deo.  337;  Milks  v.  Rich,  80  N.  Y.  209, 

Wolverton  v.  Davis,  85  Va.  64,  6  S.  E.  36  Am.  Rep.  615;  Tighe  v.  Morrison, 

619,  17  A.  S.  R.  56  (overruled  in  Al-  116  N.  Y.  263,  22  N.  E.  164.  5  L.K.A. 

phin  v.  Lowman.  115  Va.  441,  79  S.  E.  617;  Rose  v.  Wollenberg,  31  Ore.  269, 

1029.  .Ann.  Cas.  1915A  863,  as  rogiiids  44  Pac.  382,  65  A.  S.  R.  826,  39  L.R.A. 
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where  the  promisee  becomes  surety  for  a  third  person  solely  at  the 
I'equest  of  the  promisor,  and  on  the  latter's  promise  to  indemnify  him 
from  loss,  there  is  at  the  time  of  the  promise  no  liability  whatsoever 
of  such  third  person  to  the  promisee  and  to  bring  a  promise  within  the 
statute  there  must  be  a  present  liability  of  a  third  person  to  the  prom- 
isee for  the  discharge  of  which  the  promisor  undertakes.'  And  it 
has  in  the  more  recent  cases  been  pointed  out  that  the  decisions  in 
tliis  country  announcing  the  contrary  view  have  been,  to  a  large  extent, 
based  on  what  was  at  the  time  considered  the  English  view,  but  which 
has  been  overthrown  in  the  later  Engli,«]i  cases.** 

113.  Effect  of  Beneficial  Interest  of  Promisor  Generally. — Even 
though  the  promise  to  indemnify  one  for  becoming  surety  for  a  third 
person  is  regarded  as  within  the  .statute  if  the  promisor  has  no  personal 
interest  to  be  advanced  thereby,  it  seems  that  when  the  act  of  the  per- 
son in  so  bocomihg  surety  results  in  some  special  benefit  to  the  person 
making  the  promise,  this  may  take  it  out  of  the  operation  of  the 
statute.*  In  this  aspect  the  rule  has  been,  thus  formulated:  where 
the  inducement  for  the  promise  of  indemnity  is  a  benefit  to  the  prom- 
isor which  he  did  not  before  or  would  not  otherwise  enjoy,  as  where 
lio  has  a  personal,  immediate,  and  pecuniary  interest  in  the  principal 
transaction,  and  is  therefore  himself  a  party  to  be  benefited  by  per- 
formance on  the  part  of  the  promisee,  the  contract  is  not  witliin 
the  statute  and  may  be  supported  by  a  verbal  undertaking;  in  reality 
the  undertaking  is  to  pay  a  debt  which  is,  in  3uh.«tnnce,  the  debt  of 
the  promisor.** 

378;  Vogel  v.  Melms,  31  Wis.  306,  11  vol.  13,  p.  1298  et  seq. 

Am.  Rep.  608.     See  also  Beaman  v.  7.  Tighe  v.  Morrison,  116  N.  Y.  263, 

Russell,  20  Vt.  205,  49  Am.  Dec.  775.  22  N.  E.  164,  5  L.R.A.  617:    As  to  the 

Notes:  95  Am.  Dec.  259;  46  Am.  effect  of  the  nonliability  of  a  third 

Rep.  297;  126  A.  S.  R.  512;  42  A.  S.  R.  person  generally,  see  supra,  par.  67. 

191,  193;  5  L.R.A.  617;  6  Ann.  Cas.  8.  Anderson  v.  Spence,  72  Ind.  315, 

671,  674.  37  Am.  Rep.  162;  Tighe  v.  Morrison, 

In    Tif ton    Nat.    Bank    v.    Smith,  116  N.  Y.  236,  22  N.  E.  164,  5-  L.R.A. 

142   Ga.   663,   83   S.   E.  526,   L.R.A.  617. 

1915B1116,  a  contract  by  a  married  9.  Smith  v.  Delaney,  64  Conn.  264, 

woman    to    indemnify    the    promisee  29  Atl.  496,  42  A.   S.  R.  181    (dis- 

for    becoming    surety    for    a    third  tinguishing  earlier  cases) ;  McCormick 

person    was    held    to    be   within    the  v.  Boylan,  83  Conn.  686,  78  Atl.  335, 

statutory  provision   denying  to   mi^r-  Ann.  Cas.  1912  V  882;  Garner  v.  Hud- 

ried  women  the  poweil'  to  enter  into  gins,  46  Mo.  399,  2  Am.  Rep.  520; 

contracts  of  suretyship,  the  court  re-  Harrison  v.  Sawtel,  10  Johns.  (N.  Y.) 

fusing  to  recognizfe  the  distinction  be-  242.  6  Am.  Dec.  337;  Vogel  v.  Melms, 

tween  a  contract  to  indemnify  a  surety  31  Wis.  306, 11  Am.  Rep.  608. 

and  a  contract  of  suretyship  as  an-  Notes:  6  Ann.  Cas.  673;  Ann.  Cas. 

nounoed  in  the  early  case  of  Jones  v.  1912B  222;  Ann.  Cas.  1915A  867;  6 

Shorter,  1  Ga.  294,  44  Am.  Dec.  649,  Eng.  Rul.  Cas.  615. 

involving  the  statute  of  frauds.    As  to  10.  Rose  v.  Wol'enherg.  31  Ore.  269, 

the  power  of  a  married  woman  to  be-  44  Pac.  382,  65  A.  S.  R.  826,  39  L.R.A. 

come  a  surety,  see  Husband  and  Wife  378. 
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114.  AppUcation  of  Rule. — Where  the  defendant,  beiug  bound  to 
indemnify  a  tliird  person  in  a  suit  in  which  the  latter  had  been 
arrested,  requested  the  plaintiff  to  become  a  special  bail  for  tliis  third 
fji'ison,  and  promised. to  indemnify  him,  it  has  been  held  that  the 
defendant's  promise  is  an  original  obligation,  and  not  within  the 
statute."  If  the  undortakiuj;  is  to  indemnify  the  pronii.sec  from  lia- 
liility  for  becoming  a  surety  on  a.  note  or  other  obligation  given  for 
!i  debt  owing  by  the  promisor,  though  the  promisor  is  not  a  party  to 
the  note  or  obligation  wj  given,  it  is  not  within  the  statute.**  So  when 
H  appeared  that  the  plaintiff  became  surety  on  the  note  of  an  individual 
member  of  a  firm,  on  the  as.suranccs  of  the  firm  that  tlie  money  to  be 
raised  was  for  their  use,  and  that  they  would  pay  it,  and  the  maker 
of  the  note  became  insolvent,  and  the  plaintiff  paid  the  note,  and 
brought  suit  against  the  remaining  partner  for  the  amount,  it  was 
held  that  the  engagement  of  the  firm  was  in  effect  a  promise  to  in- 
demnify against  their  own  obligation,  and  was,  therefore,  not  within 
the  statute.*'  This  has  also  been  held  true  as  to  a  promise  to  indem- 
nify one  for  signing  the  bond  of  a  third  person  in  order  to  enable  the 
latier  to  obtain  a  license  to  sell  intoxicating  liquors,  the  promisor  gi\  - 
ing  as  a  reason  for  not  .signing  the  bond  himself  that  he  intends  to  go 
into  the  liquor  business  with  such  third  person,  which  he  did,  though 
he  had  withdrawn  therefrom  at  the  time  of  the  breach  of  the  bond.'* 
The  promise  of  a  coexecutor  or  coadministrator,  in  consideration  of 
the  promisee's  signing  the  joint  or  several  bond  of  the  executors  or 
administrators,  to  save  him  harmless,  ia  not  within  the  statute  as  re- 
gards a  loss  incurred  by  the  promisee  resulting  from  the  default  of  an 
executor  or  administrator  other  than  the  promisor,  though  the  prom- 
isor incurred  no  personal  liability  for  such  default.** 

115.  Promise  of  Indemnity  by  Cosurety. — There  is  greater  reason 
for  holding  that  the  promise  of  one  cosurety  to  indemnify  aiioiher, 
who  signs  as  cosurety  at  his  request,  is  not  within  the  statute  than 

11.  Harrison  v.   Sawtel,  10  Johna.  promisor  received  no  benefit  from  his 

(N.   Y.)    242,  6  Am.   Dec.   337.     In  promise  to  indemnify  the  promisee  for 

McCormick  v.  Boylan,  83  Conn.  686,  becoming  surety  for  the  tliird  person 

78  Atl.  335,  Ann.  Cas.  J!)12A  882,  a  his  promise  is  within  the  statute.    See 

demurrer  to  a  eoniphiint  based  on  the  supra,  par.  11. 

defendant's  oral  proiriisu  to  iudemuity       12.  Beaman  v.  RusseU,  20  Vt.  205, 

the  plaintiff  for  becoiuiiiir  bail  for  a  49  Am.  Dec.  775. 
tliird  person  held  on  a  criminal  charge       13.  Gamer  v.  Hudgins,  46  Mo.  399, 

was   held  properly  overruled  for  the  2  Am.  Rep.  620. 
reason  that  if  the  promise  was  founded       14.  Smith  v.  Delaney,  64  Conn.  264, 

on  a  benefit  to  the  promisor.it  was  not  29  Atl.  490,  42  A.  S.  R.  181. 
within  the  statute  and  the  plaintiff  was       15.  Tighe  v.  Morrison,  116  N.   Y. 

not  required  to  allege  in  his  complaint  263,  22  N.  E.  164,  5  L.R.A.  617.    As 

that    the    defendant    had    incurred    a  to  the  general  liability  of  a  coexecutor 

benefit.    In  connection  with  this  case  or  a  coadministrator  for  the  (i.i.iull 

it  is  to  be  noted  that  in  an  earlier  case  of  his  associate,  see  Execctoiis  and 

in  that  state  it  was  held  that  if  the  Admihistbators,  vol.  11,  p.  409  et  seq. 
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where  the  promise  is  by  one  not  so  liable,  and  it  seems  to  be  generally 
held  that  such  a  promise  is  not  within  the  statute,^*  though  it  is  also 
held  that  the  promise  of  one  to  indemnify  another  for  becoming  surety 
for  a  third  person  is  within  the  statute.*'  In  this  sense  it  is  held  that 
joint  acconmiodation  indorsers  of  a  note  are  in  effect  cosureties,  and. 
therefore,  that  the  promise  of  one  to  indemnify  the  other  from  loss  in 
consideration  of  his  indorsing  the  note  is  not  within  the  statute.'*  As 
the  greater  includes  the  less,  an  agreement  between  cosureties,  made 
at  the  time  of  their  signing  and  in  consideration  thereof,  for  indemnity 
in  part,  as  where  they  agree  upon  a  ratio  of  liability  different  from 
that  which  the  law  raises  or  implies  in  case  they  are  hold  for  the 
default  of  their  principal,  is  held  not  to  be  within  the  statute."  In 
some  cases,  however,  the  promise  of  one  cosurety  to  indemnify  another 
in  consideration  of  his  becoming  cosurety  for  a  third  person  has  been 
held  to  be  within  the  statute,  no  distinction  being  made  between  a 
promise  by  one  cosurety  to  another  and  a  promise  by  one  not  a  party 
to  the  principal  obligation.*' 

VII.    E.STATES   AND   InTKKESTS    IN    LaND 

General  Principles 

116.  In  General.— Section  1  of  the  English  statute  (29  Car.  11,  c. 
•3)  provides  that  "all  leases,  estates,  interests  of  freehold,  or  terms  of 
years,  or  of  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
manors,  lands,  tenements  or  hereditaments,  made  or  created  by  livery 
of  seizin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  creating  the  same,  or  their  agents  thereunto  lawfully  author- 
ized by  writing,  shall  have  the  force  and  effect  of  leases  or  estate?^ 
at  will  only,  and  shall  not  within  law  or  equity  be  decreed  or  taken 

16.  Jones  v.  Shorter,  1  Oa.  294.  44  ivll  v.  Maxwell.  28  Ofiio  St.  383,  2'j: 
Am.  Dec.  649;  Horn  v.  Brav,  51  Ind.  Am.  R*-!).  393:  Alpliin  v.  Lowuian,  11') 
555, 19  Am.  Rep.  742;  Ferrell  v.  Max-  Va.  441,  79  S.  E.  1(129.  jVnn.  Cas. 
well,  28  Ohio  St.  .383,  22  Am.  Rej..  1915 A  863,  ovemilingWolverton  v. 
.393;  Rose  v.  Wollenberg,  31  Ore.  269.  IJavi.s,  85  Va.  ti4,  «  S.  E.  619,  17 
44  Pac.  382,  65  A.  S.  R.  826,  39  L.R.A.  A.  S.  R.  56. 

378.  Notes:  42  A.  S.  R.  192;  39  L.R.A. 

Notes:  95  Am.  Den.  257  et  sc.).;  42  378. 

A.  S.  K.  192;  39  L.R.A.  .378:  6  Ann.  18.  Alpliin  v.  Lowiiuni,  115  Va.  441. 

(as.  674;  Ann.  Cas.  1912A  884;  Ann.  79  S.  E.  1(»29.  Ann.  ("as.  l!tl5A  86.!. 

Cas.  1915A  867.  19.  Rose  v.  Woilenltciv.  31  Ore.  260, 

It  may  be  noted  that  if  this  rule  is  44  I'ae.  .382.  (i5  A.  S.  R.  82(i,  39  L.R.A. 

fiilly  recognized  it  would  reconcile  the  378. 

English  cases  referred  to  in  par.  110,  20.  Bissig  v.  Britlon,  59  Mo.  204,  21 

which  are  generally  considei-ed  as  in  Am.  Rep.  379. 

direct  conflict.  Notes:  42  A.  S.  R.  192;  39  L.R.A. 

17.  Hartley  v.  Sandford,  66  N.  J.  L.  .380:  6  Ann.  Cas.  674. 
627.  50  Atl."4.54,  55  L.R.A.  206;  Fei-- 
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to  have  any  other  or  groilcr  force  or  efiEect;  any  consideration  for  mak- 
ing any  such  parol  leases  or  estates,  or  any  former  law  or  usage,  to 
the  contrary  notwithstanding."  Section  2  excepts  from  the  operation 
of  the  first  section  "all  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to  the  land- 
lord, during  such  term,  shall  amount  unto  two  third  parts  at  the  least 
of  the  full  improved  value  of  the  thing  demised."  Section  3  provides 
that  "no  leases  or  interests  either  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest,  not  being  copyhold  on  customary  interest,  of. 
in,  to  or  out  of  any  messuages,  manors,  lands,  tenements  or  heredita- 
ments, shall  ...  be  assigned,  granted  or  surrendered,  unless  it  be 
by  deed  or  note  in  writing  signed  by  the  party  so  assigning,  granting 
or  surrendering  the  same  or  their  agents  thereunto  lawfully  authorized 
by  writing,  or  by  act  and  operation  of  law."  Section  4  provides  that  no 
action  shall  be  brought  to  charge  any  person  "upon  any  contract  or 
sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in  or  con- 
cerning them  .  .  .  unless  the  agreement  upon  which  such  action 
is  brought  or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized."  Provisions  similar  in  effecl 
to  the  above  are  incorpornicd  in  the  statutes  in  most  jurisdictions  in 
this  country,  one  material  <lifference,  however,  being  that  many  stat<- 
laws  require  a  deed  in  th(!  iubtauccs  included  in  the  first  section. 

117.  Oral  Transfer  Prior  to  Statute;  Mexican  Law. — ^At  common 
law  the  legal  title  to  land  was  transferable  only  by  livery  of  seizin. 
and  no  written  instrument  was  necessary,  though  it  wa.s  customary 
to  execute  a  deed.  The  statute  of  frauds,  while  requiring  a  writing. 
did  not  di.-'pon.^e  with  the  necc-^sity  for  livery  of  seizin.  That  formal- 
ity, however,  bus  long  been  olisolole  in  England,  and  in  this  country- 
has  been  entirely  supplant<'d  by  statute's  requiring  conveyances  of 
real  estate  to  lie  made  by  deed  mid  by  the  recording  acts  which  make 
the  record  of  a  deed  constructive  notice  to  all  the  world  of  the  title 
and  intercut  of  the  grantee.'  In  several  of  the  states  in  this  country 
which  were  fcirmerly  a  part  of  Mexico  a  question  has  been  raised  a> 
to  whether  the  law  of  Mexico  required  a  writing  in  order  to  transfei- 
the  title  to  real  estate,  but  the  decisions  are  not  in  harmony.  It  wa-^ 
held  in  Texas,  on  the  one  band,  prior  to  the  !idoi»tion  of  the  statute 
of  frauds  in  that  state  and  while  the  Mexican  law  governed  there,  that 
jui  oral  sale  of  land  accompanied  by  the  delivery  of  possession  operated 
to  tran:-fer  the  legal  title.*  On  the  other  hand  it  lias  been  held  in 
California  that  under  the  law  of  Mexico  a  writing  was  as  neccs^arj^  for 
the  transfer  of  lands  as  it  is  in  the  United  States.' 

1.  See  Deed.-*,  vol.  8,  p.  1023.  S.  Hoen  v.  Simmons,  1  Cal.  119,  52 

2.  Briseoe  v.  Bronaugh,  1  Tex.  326,    Am.  Dec.  29L 
46  Am.  Dec.  108. 
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118.  Escrow. — The  rule  of  evidence  which  prohibits  a  written  con- 
tract to  be  contradicted  or  varied  by  parol  evidence  has  no  application 
to  a  delivery  of  a  deed  in  escrow — that  is,  a  delivery  to  a  third  person 
to  take  efifect  on  the  happening  of  some  condition — as  all  the  authori- 
ties are  agreed  that  the  condition  on  which  a  deed  is  thus  delivered 
may  rest  in,  and  be  proved  by,  parol.*  And  it  is  held  that  the  statute 
of  frauds  does  not  apply  to  such  a  ti'ansaction  and  render  parol  evi- 
dence of  the  conditions  inadmissible.*  On  the  other  hand,  if  the  deliv- 
ery in  escrow  is  in  pursuance  of  an  oral  contract  for  the  sale  or 
exchange  of  land,  which  is  itself  within  the  statute,  the  delivery  in 
escrow  is  not,  according  to  the  view  taken  in  some  of  the  cases,  suffi- 
cient to  take  the  contract  out  of  the  operation  of  the  statute.  The 
essential  thing  here  is  not  in  the  proof  of  the  escrow,  but  in  the  proof 
of  a  valid  contract  for  the  sale  or  exchange  of  real  property.  An 
enforceable  escrow  must  rest  upon  an  enforceable  contract,  and  an 
enforceable  contract  cannot  rest  in  parol,  but  depends  wholly  for  its 
validity  upon  an  agreement  in  writing  or  some  sufficient  memoran- 
dum which  would  avoid  the  statute.  Though  an  escrow  may  be  proved 
by  parol,  the  difficulty  here  is  not  in  the  proof  of  the  alleged  escrow, 
but  in  the  proof  of  the  contract  itself.  When  there  is  a  valid  contract 
under  the  statute,  the  papers  constituting  it,  or  executed  in  compliance 
with  it,  may  be  delivered  in  escrow,  and  the  escrow  may  be  proved  by 
parol.  But  the  validity  of  the  escrow  rests  on  the  validity  of  the  con- 
tract: and  the  validity  of  the  contract  rests  on  the  statute.* 

119.  Estoppel. — The  broad  rule  has  been  frequently  laid  down 
that  in  a  court  of  law  it  is  not  permissible  that  an  estoppel  in  nais 
.should  be  given  effect,  in  the  face  of  the  statute  of  frauds,  to  work  a 
transfer  of  the  legal  title  to  land  and  if  a  defendant  finds  it  uecossary 
to  rely  on  such  a  defense  he  must  go  into  a  court  of  equity.'  And  it 
has  been  held  that  the  rule,  applied  in  the  case  of  a  sale  of  chattels, 
that  when  one  has  knowledge  that  his  own  chattels  are  being  sold  as 
the  property  of  another,  and  encourages  the  sale  without  asserting  his 
right,  or  even  by  his  silence  allows  a  purchase  to  be  made  in  ignorance 
of  his  title,  he  shall  not  thereafter  be  permitted  to  assert  such  title  to 

4.  See  Escrow,  vol.  10,  p.  624.  541,  96  Pac.  233,  126  A.  S.  R.  876, 16 

5.  Brown  V.  Allbright,  110  Ark.  394,  Ann.  Cas.  9.5,  18  L.E.A.(N.S.)  337: 
161  S.  \V.  1036,  Ann.  Cas.  1915D  692;  CampbeU  v.  Thomas,  42  Wis.  437,  24 
Mannin?  v.  Foster.  49  Wash.  541,  96  Am.  Rep.  427.  See  infra,  par.  314,  as 
Pac.  233,  126  A.  S.  B.  876,  16  Ann.  to  whether  an  undelivered  deed  which 
Cas.  95, 18  L.R.A.(N.S.)  337.  recites  the  terms  of  an  oral  contract  is 

Note:  10  L.R.A.  470.  a  suffleient  memorandum  of  such  oral 

6.  Kopp  V.  Reiter,  146  HI.  437,  34  contract. 

N.  E.  !M2,  37  A.  S.  R.  156,  22  L.R.A.  7.  Haves  v.  Livingston,  34  Mich.  384, 
273;  McLain  v.  Healy,  98  Wash.  489,  22  Am.  Rep.  533.  See  also  Gerrish  v. 
168  Pac.  1,  L.R.A.1918A  1161,  ex-  Union  Wharf,  26  Me.  384,  46  Au.. 
plaining  Manning  v.  Foster,  49  Wash.  Dec.  568. 
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the  prejudice  of  the  purchaser,*  cannot,  on  account  of  the  statute, 
apply  to  the  sale  of  real  estate.*  In  other  cases,  however,  it  is  held  that 
the  doctrine  of  estoppel  in  pais  may  be  successfully  invoked  to  pre- 
clude an  assertion  of  title' to  land.*"  One  may  by  estoppel  in  pais  be 
precluded  from  asserting  an  equitable  title  to  land ;  and  an  estoppel  in 
pais  may  be  asserted  to  raise  an  equitable  title  or  interest  in  laJid  as 
against  the  legal  title.** 

120.  Trusts  in  Land  Generally. — The  first  three  sections  of  the 
English  statute,  relating  to  the  creation  of  estates  and  interests  in  land 
and  their  transfer  or  assignment,  evidently  were  intended  to  apply  to 
legal  estates  only  and  not  to  the  creation  of  tru.sts  tuid  the  transfer  of 
such  estates,  because  there  is  added  by  the  sevontli,  eighth  and  ninth 
sections  express  provisions  relating  to  the  decimation  and  creation  of 
trusts  or  confidences  in  land  and  their  transfer,  and  exempting  from 
tl«o  operation  thereof  trusts  arising  by  implication  or  construction  of 
law  or  their  transfer  or  relinquishment  by  act  or  operation  of  law. 
This  is  the  view  generally  taken  as  regards  the  creation  of  trusts  in 
land,  and  as  trusts  in  land  could  be  created  at  common  law  by  an 
oral  declaration,'*  where  the  legislature  had  not  re-enacted  the  provi- 
sion of  the  English  .statute  relating  to  trusts,  the  courts  have  refused  to 
extend  the  first  section,  which  had  been  adopted,  to  trusts  in  land  and 
thereby  prevent  their  creation  by  operation  of  law,*'  and  have  upheld 
the  creation  of  trusts  in  land  by  verbal  agreement,  on  the  ground  that 
the  statute  applied  to  the  creation  of  legal  estates  and  not  to  trusts 
and  therefore  there  was  nothing  to  prevent  as  at  common  law  parol 
proof  of  anything  by  which  a  trust  may  be  inferred.**  On  the  other 
hand,  where  the  provision  against  the  transfer  of  trust  estates  had 
not  been  enacted,  the  transfer  of  an  equitable  estate  in  land  ha^s  been 
held  to  fall  within  the  other  provisions  which  had  been  adopted, 
thereby  placing  their  transfer  on  the  same  basis  as  legal  estates.'* 
The  general  operation  and  effect  of  the  provisions  relating  to  trusts 

8.  See  Sales,  vol.  24,  p.  378.  21  U.  S.  (L.  ed.)  570  (decided  under 

9.  Hayes  v.  Livingston,  34  Midi.  North  Carolina  law  and  following  an 
384,  22  Am.  Rep.  533.  earlv  North  Carolina  case). 

10.  Mattes  v.  Frankel,  157  N.  Y.  13.  German  v.  Gabbald,  3  Bin. 
003,  52  N.  E.  585,  68  A.  S.  R.  804;  (Pa.)  302,  5  Am.  Dec.  372.  The  Pemi- 
"Workman  v.  Guthrie,  29  Pa.  St.  495,  72  sylvania  act  passed  April  12,  185(i, 
Am.  Dee.  654.  re-enacts  in   effect  the  provisions   of 

11.  Alabama  Great  Southern  R.  Co.  the  English  statute  of  frauds,  includ- 
V.  South,  etc.,  R.  Co.,  84  Ala.  570,  3  ing  sections  7-9  relating  to  trusts. 

So.  286,  5  A.  S.  R.  401.     And  see       14.  Osterman  v.  Baldwin,  6   Wall. 

infra,  par.   342-343.     See  Estoppei-,  116,  18  U.  S.    (L.  ed.)   730   (decitled 

vol.  10,  p.  779  et  seq.,  as  to  the  opera-  under  a  Te^as  statute  and  following 

tion  of  the  principle  of  estoppel  in  an  early  Texas  case). 

pais  to  interests  in  real  estate  gener-       Note:  5  Am.  Dee.  374. 

ally.  15.  See  the  following  paragraph. 

12.  Olcott  V.  Bynum,  17  Wall.  44, 
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and  ti'ust  estates  and  the  cieation  of  trusts  by  operation  of  law  are 
fully  discussed  in  another  place.'* 

121.  Transfer  of  Equitable  Interests. — The  £n^lish  statut«  con- 
tains a  provision  requiring  assignments  of  trusts  or  confidences  in 
land  to  be  in  writing,  and  this  requires  a  transfer  of  an  equitable 
estate  in  lands  to  be  in  writing,  and  in  this  country,  even  where  this 
provision  of  the  England  statute  has  not  been  adopted,  it  is  held,  as  a 
general  rule,  that  an  agreement  for  the  sale  or  transfer  of  an  equitable 
interest  in  land  is  within  the  provision  of  the  statute  requiring  all  con- 
tracts for  the  sale  of  any  interest  in  or  concerning  land  to  be  in  writ' 
ing,  equitable  estates  being  regarded  as  having  about  all  the  incidents 
of  legal  ones."  On  the  other  hand  it  is  held  that  the  statute  does  not 
preclude  the  surrender  by  an  oral  agi-eement  of  an  equitable  inter<f>t 
to  the  holder  of  the  legal  title  and  thereby  prevent  the  subsequent 
onforcement  of  the  right  so  surrendered.  Thus  where  one  holds  a  writ- 
ten contract  for  the  sale  of  land  he  may  by  parol  surrender  his  equity 
and  preclude  himself  from  subsequently  demanding  the  specific  per- 
formance of  the  conti*act  of  sale.** 

122.  Conveyances  and  Contracts  of  Sale  by  Agent. — The  English 
statute  with  regard  to  the  transfer  of  -states  in  land  requires,  in  cas^e 
of  a  transfer  by  an  agent,  that  he  be  lawfully  authorized  in  writing. 
Under  this  provision  and  the  similar  provision  in  the  statutes  in  this 
country,  a  transfer  by  an  agent,  unless  he  is  authorized  in  writing 
to  do  so,  is  ineffectual. ••  And  in  C4i.«o  of  a  conveyance  by  deed,  which 
is  the  ordinary  method  when  the  estate  to  be  conveyed  is  a  fee,  the 
iiuthority  of  the  agent  to  execute  the  deed  on  behalf  of  the  grantor 
must  be  under  seal,  the  maxim  of  the  common  law  being  that  an 
authority  to  execute  a  deed  or  instrument  under  seal  must  be  conferred 
liy  an  instrument  of  equal  dignity  and  soli  uinity.*"  In  the  provision 
relating  to  contracts  for  the  sale  of  land  the  phrase  "in  writing," 
referring  to  the  authority  of  the  ageiU,  is  omitted  in  the  English  stat- 
ute and  likewise  in  some  of  the  statutes  in  this  country,  and  it  is  held 
under  such  a  statute  that  the  agent  need  not  be  authorized  in  writing 

16.  See  Trusts.  W.  Va.  562,  71  S.  E.  172,  Ann.  Cas. 

17.  Hughes    V.    Moore,    7    Cranch  1912B  318,  34  L.R.A.(N.S.)  628. 
176,  3  U.  S.   (L.  ed.)   307;-  Swain  v.  Note:  6  Am.  Dec.  374. 
Seamens,  9  Wall.  254,  19  U.  S.   (L.  18.  Workman  v.  Guftirie,  29  Pa.  St. 
ed.)  554;  Darling  v.  Butler,  46  Fed.  495,  72  Am.  Dec.  654. 

.•J32,    10    L.R.A.    469;     Morgart    v.  19.  Jackson    v.    Murray,   5   T.    B. 

Smouse,  103  Md.  463,  63  Atl.  1070,  Mon.  (Ky.)  184,  17  Am.  Dec.  53. 

115  A.  S.  R.  367,  7  Ann.  Cas.  1140;  20.  Ingrain  v.  Little,  14  Ga.  173,  58 

Sprague  v.  Kimball,  213  Mass.  380,  Am.  Dec.  549;  Worrall  v.  Munn,  5  N. 

100  N.  E.  622,  Ann.  Cas.  1914A  431,  Y.  229,  55  Am.  Dec.  330. 

45  L.R.A.(N.S.)  962;  Cauble  v.  Wor-  Note:  55  Am.  Dec.  343. 

sham,  96  Tex.  86,  70  S.  W.  737,  97  See  Deeds,  vol.  8,  p.  959.    See  also 

A.  S.  R.  871;  Henderson  v.  Henrie,  158  Prikoipai,  and  Agbnt,  vol.  21,  p.  867. 
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to  make  a  contract  for  ijh&  sale  of  laud  which  will  bind  his  principal.' 
And  where  an  agent  not  authorized  in  writing  to  convej*  executes  a 
conveyance,  this  has  been  upheld,  where  he  was  in  fact  authorized  to 
sell,  as  a  binding  contract  of  sale.*  The  same  effect  has  been  given 
to  a  deed  executed  by  the  grantor  with  blanks,  which  were  filled  up  and 
the  deed  delivered  by  an  agent,  the  instrument  being  ineffectual  as 
a  deed  because"  the  agent  was  only,  verbally  authorized  to  fill  the 
blanks.'  Other  statutes,  however,  require  that  the  authority  of  an 
agent  to  malce  a  binding  contract  for  the  sale  of  land  be  in  writing ;  * 
and  where  such  is  the  case  an  agent  having  written  authority  to 
r'ell  on  certain  terms  cannot  bind  his  principal  by  a  sale  on  different 
terms,  though  verbally  authorized  to  sell  on  such  terms.*  Likewise, 
if  the  agent  is  not  duly  authorized  in  writing  to  make  the  sale  a 
verbal  ratification  of  the  contract  will  not  render  it  binding  upon  the 
principal.* 

What  Constitutes  an  "Interest^'  or  "Estate"  in  Land  Oenerally 

123.  In  General. — The  ttn-m  ''interest"  m  land, 'as  used  in  the 
statute  of  frauds,  means  some  portion  of  the  title  or  right  of  posses- 
ion and  does  not  include  agreements  which  may  affect  land  but 
which  do  not  contemplate  the  transfer  of  any  title,  ownership  or  pos- 
session.' Thus  a  contract  under  which  one  party  is  to  erect  an  im- 
provement on  the  land  of  the  other  party  and  have  as  his  own  th<' 
material  excavated  in  pursuance  of  the  work  is  not  one  for  the  cre- 
ation or  sale  of  an  "interest"  in  the  land  within  the  meaning  of  the 
statute,  because  such  material  becomes  pei-sonalty  on  its  excavation 
or  severance  and  the  arrangement  is  merely  a  mode  of  payment.*' 
It  has  also  been  held  that  a  contract  under  which  A  agrees  to  furnish 
B  with  trees  to  plant  on  the  latter's  land,  B  to  cultivate  them  at 
his  expense,  the  fruit  to  be  picked  and  marketed  at  the  joint  expen.sc 
of  A  and  IJ,  and  B  to  account  to  A  for  half  the  net  proceeds  of 
the  sales,  is  not  one  for  the  transfer  of  an  interest  in  land,  as  itn- 
mediately  on  planting  the  trtHS  vest  in  B  and  A  acquires  no  in- 
terest in  the  land.*    A  contract  between  two  persons  to  construct  at 

1.  See  infra,  par.  324.  6.  Kozel  v.  Dearlove,  144  JJl.  23.  32 

2.  Dutton  V.  Warschauer,  21  Cal.  N.  E.  542,  36  A.  S.  B.  416.  See  infra, 
609,  82  Am.  Dec.  765;  Jackson  v.  Mur-   par.  327. 

ray,  5  T.  B.  Mon.  (Ky.)  184,  17  Am.  7.  Byers  v.  Locke,  93  Cal.  493,  20 

Dec.  53.  Pac.  119,  27  A.  S.  R.  212;  Hall  v. 

3.  Blacknall  v.  Parish,  59  N.  C.  70,  Solomon,  61  Conn.  476,  23  Atl.  876,  2J» 
78  Am.  Dec.  239.  As  regards  the  suf-  A.  S.  B.  218;  Prear  v.  Hardenbergh.  ."> 
fieiency  of  the  memorandnui  when  Johns.  (N.  Y.)  272,  4  Am.  Dec.  356. 
made  by  an  agent  generally,  see  infra,  8.  Okin  t.  Selidor,  78  N.  J.  L.  54, 
par.  322  et  seq.  78  Atl.  770,  138  A.  S.  R.  588. 

4.  See  infra,  par.  324.  9.  Bobbins  v.  McEnight,  5  N.  J.  Eq. 

5.  Eozel  V.  Dearlove,  144  lU.  23,  32  642,  45  Am.  Deo.  406. 
N.  E.  542,  36  A.  S.  B.  416. 
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their  point  expense  a  ditch  on  the  land  of  a  stranger  to  the  contract  is 
not  necessarily  one  for  an  interest  in  such  land,  though  the  motive  of 
one  of  the  parties  for  entering  into  the  contract  may  have  been  to 
enable  him  to  drain  his  land  through  such  ditch,  no  right  to  do  so 
being  given  by  the  contract.*'  The  right  to  use  a  church  edifice 
to  worship  in  when  unoccupied  by  the  church  to  which  it  belongs  is 
an  interest  in  real  estate,  and  a  contract  therefor,  to  be  valid  under 
the  statute,  must  be  in  writing.*^ 

124.  Crops,  Timber,  Mines  and  Minerals;  Ice. — According  to  the 
great  weight  of  authority,  though  there  is  some  slight  conflict, 
growing  crops  which  are  the  product  of  annual  cultivation  as  dis- 
tinguished from  the  natural  product  of  the  soil  are  regarded  as  per- 
sonal property  and  not  an  interest  in  land  in  so  far  as  the  section 
of  the  statutes  relating  to  sales  or  contracts  for  the  sale  of  an  inter- 
est in  land  is  involved,  and  an  oral  contract  for  the  sale  of  growing 
crops  is  upheld.**  As  regards-  standing  timber  the  better  view, 
though  there  are  many  cases  which  hold  to  the  contrary,  is  that 
where  the  timber  is  to  be  removed  by  the  purchaser  within  a  stated 
or  reasonable  time,  its  sale  is  a  sale  of  an  interest  in  the  land  within 
tlip  meaning  of  the  statute.**  The  sale  of  mines  and  mineral  rights  is 
also  as  a  general  rule  regarded  as  the  sale  of  an  interest  in  the  land  and 
lis  such  within  the  statute.**  Ice  which  has  already  formed  in  a 
pond  or  stream  has  been  held  to  be  personal  property,  for  the  pur- 
pose of  sale  by  the , landowner,  and  not  an  interest  in  the  land.'* 

125.  Restrictions  on  Use  of  Land. — The  authorities  are  not  in  ue- 
cord  as  to  the  effect  of  the  statute  on  an  agreement  by  a  landowner 
restricting  his  use  of  the  land.  On  the  one  hand  it  has  been  held 
that  an  agxeement  by  the  owner  of  laud  not  to  conduct  a  certain 
business  thereon  is  not  one  for  the  sale  of  an  "interest"  in  the  land 
and  therefore  may  be  binding  on  the  landowner  though  not  in 
writing.*"  On  the  other  hand,  where  adjoining  landowner  entered 
into  an  oral  agreement  whereby  one  of  them  was  restricted  as  to  the 

10.  Meese  v.  Nixon,  86  Neb.  C91, 126       See  also  Crops,  vol  8,  p.  371. 

N.  W.  89, 136  A.  S.  R.  717.  13.  See  Lo(is  and  Timhkr,  vol.  17, 

11.  Brumfield  v.  Carson,  33  Ind.  94,   pp.  10G8-1072. 

5  Am.  Rep.  184.  14.  See  Mines,  vol.  18,  p.  1172  et 

12.  Briggs  V.  United  States,  143  U.  seq.  See  also  McNeil  v.  Corbeit,  3!» 
S.  346, 12  S.  Ct.  391,  36  U.  S.  (L.  ed.)  Can.  Sup.  Ct.  608.  10  Ann.  Cas.  f)S 
180;  Graff  V.  Fitch,  58111.  373, 11  Am.  and    note. 

Rep.  85;  Willard  v.  Higdon,  123  Md.  16.  Higgins  v.   Kusterer,  41   Midi. 

447,  91  Atl.  577.  Ann.  Cas.  1916C  339;  318,  2  N.  W.  13,  32  Am.  Kep.  100  and 

Brittain  v.  McKay,  23  N.  C.  265,  35  note.     See  also  Ice,  vol.  14,  p.  2  et 

Am.  Dec.  738;  Marshall  v.  Green,  L.  seq. 

B.  1  C.  P.  D.  (Eng.)  35, 17  Am.  Rep.  16.  Hall  v.  Solomon,  61  Conn.  476, 
598  and  note;  Smith  v.  Surman,  9  B.  &  23  Atl.  876,  29  A.  S.  R.  218. 

C.  561,  17  E.  C.  L.  443,  33  Rev.  Rep.  Notes:  102  A.  S.  R.  233;  Ann.  Cas. 
259,  23  Eng.  Rnl.  Cas.  230.  1914A  434. 

Note:  23  L.R.A.(N.S.)  1219, 
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manner  in  which  he  should  build  on  his  land,  it  was  held  that  this 
was  within  the  statute.*^  And  where  the  owner  of  land  subdivided 
in  lots  sold  a  number  of  the  lots  with  restrictions  as  to  the  building 
lines  and  as  to  the  transaction  of  business  thereon,  his  oral  agree- 
ment to  incorporate  in  later  deeds  of  the  remaining  lots  similar  re- 
strictions has  been  held  to  be  in  effect  one  for  the  creation  or  sale 
of  an  "interest"  in  or  concerning  the  land  and  as  such  within  the 
statute,  as  in  such  a  case  while  only  the  mode  of  use  is  attempted 
to  be  regulated,  yet  the  estate  retained  by  the  grantor  is  encumbered 
with  restrictions  which  if  valid  wo'ild  create  an  interest  enforceable  in 
equity;**  and  it  is  held  that  the  erection  by  the  grantees  of  build- 
ings according  to  ,the  restrictions  as  to  the  building  lines  is  not  such 
part  performance  as  to  take  the  promise  of  the  grantor  as  to  the  re- 
maining lots  out  of  the  statute.** 

126.  Possessory  Rights  in  Lands. — ^A  person  entering  into  the  pos- 
session of  public  lands  is  recognized  as  having  a  property  interest  in 
the  land  and  his  improvements  thereon  which  will  be  protected 
against  invasion  by  third  persons  and  which  may  be  the  lawful 
subject  of  sale,  though  no  statute  exists  authorizing  his  acquisition 
of  title.**  The  occupant's  right  especially  as  regards  his  improve- 
ments is  generally  considered  as  personal  in  its  nature  and  not  an 
interest  in  land  and  therefore  the  transfer  thereof  is  not  affected 
by  the  provisions  of  the  statute  of  frauds  relating  to  the  transfer  or 
sale  of  interests  in  land.*  And  where  one  sells  his  possessory  rights 
and  thereafter  in  violation  of  his  duty  to  the  purchaser  obtains  title 
from  the  government,  it  has  been  held  that  he  will  be  decreed  to 
hold  such  title  in  trust  for  the  purchaser.*  It  is  also  the  general 
rule  that  an  oral  transfer  by  an  Adverse  occupant  and  the  trans- 
feree's succession  in  possession  under  it  may  be  sufficient  to  unite 
the  two  possessions  into  one  continuous,  uninterrupted  possesion 
referable  to  the  Hrst  entry,  for  the  purpose  of  acquiring  title  by  ad- 
verse possession.* 

17.  Rice  V.  Roberts,  24  Wis.  461,  1   322  et  seq. 

Am.  Bep.  195.  1.  Zickafosse   v.   Huliek,  1   Morris 

18.  Sprague  v.  Kimball,  213  Mass.  (Is.)  175,  39  Am.  Dec.  458.  See  also 
380,  100  N.  E.  622,  Ann.  Cns.  1914A  Gfoves  v.  Fulsome,  16  Mo.  543,  57 
431,  45  L.B.A.(N.S.)  962.  Am.  Dec.  247;  Nevada  Ditch  Co.  v. 

Note:  45  L.R.A.(X.S.)  963.  Bennett,  30  Ore.  59,  45  Pac.  472,  60 

19.  Sprague  v.  Kimball,  213  Mass.  A.  S.  R.  777. 

380,  100  N.  R.  022,  Ann.  Cas.  1914A  2.  Groves  v.  Fvilsome,  16  Mo.  543, 

431,  45  L.U.A.(N.S.)  962.    As  to  the  57  Am.  Dec.  247. 

general  effect  of  part  performance  to  3.  Illinois  Steel  Co.  v.  Bndziss,  106 

take  contracts  out  of  the  operation  of  Wis.  499,  81  N.  W.  1027,  82  N.  W. 

the   statute,    see    SPEripio   Perform-  534,  80  A.  S.  R.  54,  48  L.R.A.  830. 

ANCE,  ante.  See  Advbbss  Possession,   vol.  1,  p. 

20.  See  Public  Lands,  vol.  22,  p.  719. 
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127.  Mechanic's  Lien. — The  right  of  a  person  to  assert  and  perfect 
a  mechanic's  lien  on  the  land  is  a  statutory  privilege  which  may  bo 
exercised  or  not  at  his  pleasure  and  is  not  in  any  sense  an  interest 
in  land,*  and  hence  an  agreement  to  waive  the  right  to  assert  and 
perfect  such  a  lien  is  not  a  waiver  »r  release  of  an  interest  within 
the  meaning  of  the  statute ;  and  it  has  been  held  that  a  waiver  of  a 
mechanic's  lien  by  an  agent,  though  executed  without  the  fwmal- 
ities  required  touching  instruments  affecting  land,  is  a  bar  to  the 
enforcement  of  the  hen  thus  waived.* 

128.  Improvements  on  Land;  Fixtures;  General  Rule. — ^Though  im- 
provements erected  on  land  constitute  a  part  of  the  realty  so  as  to 
pass  by  a  conveyance  of  the  land  itself,*  there  may  be  a  constructive 
Heverance  and  conversion  into  personalty  of  what  would  ordinarily 
constitute  a  permanent  fixture.'  It  is  therefore  the  general  rule  that 
a  contract  by  the  owner  of  land  fot  the  sale  of  fixtures  smd  improve- 
mente  thereon  including  buildings,  the  same  to  be  removed  by  the 
buyer,  is  not  a  contract  for  the  sale  of  an  interest  in  the  land ;  ^  and 
no  distinction  is  to  be  made  in  such  a  case  between  a  contract  con- 
templating the  tearing  down  of  the  building  sold  and  one  con- 
templating the  removal  of  the  building  as  a  whole.*  'I'he  rule  in 
this  respect  has  been  thus  stated:  When  there  is  a  sale  of  property 
which  would  pass  by  a  deed  of  land  as  such,  without  any  other  de- 
scription, if  it  can  be  separated  from  the.  freehold,  and  by  the  con- 
tract is  to  be  so  separated,  such  contract  is  not  within  the  statute.'" 
Tf  a  building  may  be  made  personal  property  by  an  agreement  en- 
U  red  into  previous  to  its  erection,  it  i?  difficult  to  see  why  the  same 
character  raay  not  be  iinpret'sed  on  it  by  a  subsequent  agreement 
making  a  sale  of  it  and  granting  a  right  of  removal.  If  the  build- 
ing should  be  torn  down  by  the  owner  and  the  materials  sold,  it  is 
ilcar  that  the  sale  woulil  bo  of  personal  property  and  not  of  an 
interest  in  land,  and  tltoro  can  be  no  reason  for  holding  that  a  stand- 
ing building  is  real  estate,  but  after  it  has  been  demolished  the  ma- 

4.  See  Mechanio'  Liens,  vol.  18,   175,  39  Am.  Dec.  468;   South  Balti-  i 
j>.  962  et  seq.                                           more  Co.  v.  Muhlbach,  69  Md.   396.  \ 

5.  Huglies  V.  Lansing,  34  Ore.  118,   16    Atl.    117,    1    L.R.A.    507;    Tvson 

55  Pae.  95,  75  A.  S.  R.  574.  v.  Post,  108  N.  Y.  217,  15  N.  K."316, 

6.  See  Fixtures,   vol.  11,  p.  1067  2  A.  S.  R.  409.     See  also  Porter  v. 
et  Beq.  Graves,  104  U.  S.  171,  26  U.  S.    (L. 

7.  Note:  84  A.  S.  R.  878.    See  B'ls-  ed.)   691. 
TUBES,  vol.  11,  p.  1066.  Note:  Ann.  Cas.  1916D  971. 

8.  Godeffroy  v.  Caldwell,  2  Cal.  489,       9.  Wetkopsky  v.   New  Haven  Gas 

56  Am.  Dec.  360;  Wetkopskv  v.  New  Light  Co.,  88  Conn.  1,  90  Atl.  30,  Ann. 
Haven  Gas  light  Co.,  88  Conn.  1,  90   Cas.  1916D  968. 
Atl.  30,  Ann.  Cas.  1916D  968;  Rogers       10.  Foster  v.  Mabe,  4  Ala.  402,  37 
V.  Cox,  96  Ind.  157,  49  Am.  Rep.  152;   Am.  Dec.  749. 
Zickafosse  v.  Huliek,  1  Morris  (lai.) 

538 


Digitized  by 


Google 


25  K..  0.  L.  STATUTK  OP  FRAUDS  §  129 

terial  of  which  it  was  composed  becomes  personal  property.^*  On 
the  other  hand  the  view  has  been  taken  that  if  a  building  is  annexed 
to  a  part  of  the  land,  a  parol  sale  of  it,  even  by  the  owner  of  the  land, 
is  invalid  because  in  conflict  with  the  statute.*'  And  it  has  been 
held  that  though  there  can  be  no  doubt  of  the  legal  proposition  that 
the  owner  of  the  realty  may  by  a  proper  contract  of  sale  sever  a 
fixture  from  the  realty,  thereby  converting  it  into  a  personal  chattel, 
though  he  does  not  at  the  time  physically  detach  it,  still  in  order  to 
convey  the  legal  title  to  a  fixture,  when  there  has  been  no  actual 
.•severance  or  physical  detachment,  and  as  long  aa  it  remains  affixed 
to  the  realty,  the  contract  must  be  in  writing  and  executed  with  the 
.same  formaJity  as  a  conveyance  of  the  realty,  since  in  law  the  fixtun- 
is  a  part  of  the  realty.**  Where  a  house  is  to  remain  permanently 
on  the  land,  then  a  sale  of  a  right  in  it  would  be  a  sale  of  an  interest 
in  the  land  within  the  meaning  of  the  statute,  if  made  by  the  owner 
of  the  land.**  It  has  also  been  held  that  to  give  efifect  to  an  oral  gift 
of  a  bam  situated  on  the  land  of  the  donor,  without  its  removal 
therefrom,  would  be  violative  of  the  statute.*' 

129.  Application  of  Rule. — Whcie  one  in  possession  of  land  imder 
a  contract  of  purchase  erects  a  building  on  the  land,  an  agreement 
for  the  cancellation  of  the  contract  and  the  retention  of  the  building 
by  the  vendee  as  his  property  is  not  within  the  statute  as  a  contract 
for  the  sale  of  an  interest  in  the  land,  as  the  building  is  to  be  regarded 
as  personalty  constructively  severed  from  the  land,**  and  the  same 
is  true  as  to  an  agreement  by  a  vendor  on  the  rescission  of  the  contract 
of  sale  to  reimburse  the  vendee  for  expenditures  on  the  land.*'  So  an 
oral  agreement  between  the  owner  and  the  tenant  of  land  that  the 
owner  will,  on  the  expu-ation  of  the  tenancy,  pay  for  improvements 
which  may  be  erected  by  the  tenant  is  not  within  the  statute,**  and 
where  a  person  has  erected  improvements  on  the  land  of  another,  with- 
out the  latter's  authority,  an  agreement  by  the  latter  to  purchase  the 
improvements  is  not  within  the  statute,  as  the  object  of  such  an  agret»- 
ment  is  in  no  sense  an  agreement  for  the.  transfer  of  an  interest  in  the 
land  itself;  *•  but  an  agreement  may  be  unenforceable  for  want  of  con- 
sideration.**   Likewise  in  case  of  buildings  or  other  improvements 

11.  Rogers  V.  Cox,  96  Ind.  157,  49   292,  31  N.  E.  93, 16  L.R.A.  306. 

Am.  Rep.  152.  16.  Foster  v.  Mabe,  4  Ala.  402,  37 

12.  Hutchins  v.  Masterson,  46  Tex.   Am.  Dec.  749. 

r>ol,  26  Am.  Rep.  286.  17.  Houston  v.  Sledge,  101  N.  C. 

Note:  Ann.  Cas.  1916D  970.  640,  8  S.  E.  145,  2  L.R.A.  487. 

13.  Johnston  v.  Philadelphia  Mortg.,  18.  South  Baltimore  Co.  v.  Muhl- 
ete.,  Co.,  129  Ala.  515,  30  So.  15,  87  bach,  69  Md.  395, 16  Atl.  117, 1  L.R.A. 
A.  S.  R.  75.    But  see  Foster  v.  Mabe,  507. 

4  Ala.  402,  37  Am.  Dee.  749.  19.  Frear  v.  Hardenbergh,  5  Johns. 

14.  Rogers  v.  Cox,  96  Ind.  157,  49    (N.  Y.)  272,  4  Am.  Dec.  356. 

Am.  Rep.  152.  20.  Frear  v.  Hardenbergh,  5  Johns. 

15.  Leonard  v.  Clongh,  133  N.  Y.    (N.  Y.)  272,  4  Am.  Dec.  356. 
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erected  on  another's  land,  if  built  with  the  consent  of  the  landowner 
that  they  should  remain  the  personal  property  of  the  builder,  the 
agreement  may  be  oral,  for  in  such  a  case  the  character  of  the  building 
as  personalty  is  fixed  before  attachment  to  the  realty,  and  the  agree- 
ment involves  no  sale  of  an  interest  in  the  land.*  Thus  a  contract 
between  a  landlord  and  his  tenant  for  the  removal  by  the  latter  of 
annexations  or  improvements  to  the  land  which  would  otherwise 
constitute  immovable  fixtures  is  not  affected  by  the  statute.* 

130.  Disposition  of  Proceeds  of  Land  Generally. — As  a  general  rule 
a  contract  relating  to  the  disposition  of  the  proceeds  of  land,  in  case 
of  its  sale,  is  not  <me  for  an  interest  in  the  land  and  may  be  enforced, 
though  not  in  writing,  after  the  land  has  been  sold.'  Thus  where 
one  conveys  land  to  another  under  a  verbal  agreement  that  he  will 
sell  it  and  pay  over  the  proceeds  to  the  grantor,  it  is  held  that  though 
the  grantor  cannot  on  account  of  the  statute  enforce  the  grantee's 
agreement  to  resell,  yet,  after  a  resale  has  been  made,  he  may  compel 
liim  to  account  for  the  proceeds ;  *  and  it  is  held  that  where  the  trust 
has  been  so  far  executed  by  the  trustee  as  to  sell  the  land  and  re- 
ceive the  money,  and  such  trust  had  been  recognized  by  him,  an 
action  for  money  had  and  received  will  lie  to  recover  such  money 
by  the  person  entitled  thereto.'  In  other  cases,  however,  the  court 
has  refused  to  compel  the  grantee  -to  account  for  the  proceeds  after 
he  has  resold.'  And  the  statute  has  been  held  to  render  unenforce- 
able an  agreement  with  the  owner  of  lands  to  purchase  the  same  at  a 
sheriflf's  sale,  pay  off  certain  judgments  and  mortgages  thereon,  resell 
the  land,  and  pay  the  proceeds  to  the  owner  after  relaining  sufti- 

1.  Note:  84  A.  S.  R.  878.  Brown,  20  Okla.  334,  95  Pac.  441,  20 

2.  Broaddus  v.  Smitli,  121  Ala.  335,  L.H.A.(N.S.)  298;  Bruce  v.  HastinKs. 
26  So.  34,  77  A.  S.  R.  61.  See  also  41  Vt.  380,  98  Am.  Dec.  592;  McGin- 
Hyder  v.  Faxon,  171  Mass.  206,  50  N.  nis  v.  Cook,  57  Vt.  36,  52  Am. 'Rep. 
E.  631,  68  A.  S.  R.  417.  115. 

3.  Bvers  v.  Loeke,  93  Cal.  493,  29  Note:  102  A.  S.  R.  236. 

Pac.  119,  27  A.  S.  R.  212;  Collins  v.  4.  Collins  v.  Tillan,  26  Conn.  368, 

Tillon,  26  Conn.  368,  68  Am.  Dec.  398;  68  Am.  Dec.  398;  Collar  v.  Collar,  86 

Allen  V.  Rees,  136  la.  423,  110  N.  W.  Mich.  507.  49  N.  W.  551,  13  L.R.A. 

583,  8  L.R.A.(N.S.)  1137;  Linscott  v.  621,  on  prior  appeal  75  Mich.  414, 

Mclntire,  15  Me.  201,  33  Am.  Dec.  42  I-T.  W.  847,  4  L.R.A.  491;  Bork  v. 

()02;   Zwicker  v.  Gardner,  213  Mass.  Martin,  132  N.  Y.  280,  30  N.  E.  584, 

95,  99   N.   E.   949,  42   L.R.A.  (N.S.)  28  A.  S.  R.  570;  Logan  v.  Brown,  20 

1160;  Collar  v.  Collar,  86  Mich.  507,  Okla.   334,   95   Pac.    441,   20   L.R.A. 

49  N.  W.  551,  13  L.R.A.  621;  Snyder  (N.S.)  298. 

V.  Wolford,  33  Minn.  175,  22  N.  W.  Note:  20  L.R.A. (N.S.)  298. 

254,  53  Am.  Rep.  22;  Lesley  v.  Rosson,  6.  Collar  v.  Collar,  86  Mich.  507,  49 

39  Miss.  368,  77  Am.  Dec.  679;  Bork  N.  W.  551,  13  L.R.A.  621. 

V.  Martin,  132  N.  Y.  280,  30  N.  E.  584,  6.  Marvel  v.  Marvel,  70  Neb.  498, 

28  A.  S.  R.  570;  Michael  v.  Foil,  100  97  N.  W.  640,  113  A.  S.  R.  792. 

N.  C.  178,  6  S.  E.  264,  6  A.  S.  R.  577;  Notes:    20    L.R.A. (N.S.)    299;    42 

Bourne  v.  Sherrill.  143  N.  C.  381,  55  L.R.A. (N.S.)  1160. 

S.  E.  799,  118  A.  S.  R.  809;  Logan  v. 
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cient  therefrom  to  cover  the  money  advianced,  although  the  prom- 
isor actually  purchased  the  land  and  afterwards  resold  the  same  at  a 
profit  over  and  above  all  the  moneys  advanced  by  him.'  An  oral 
agreement  by  a  grantee  taking  under  a  voluntary  conveyance  to  sell 
and  distribute  the  proceeds  among  the  grantors  is  not  as  a  general 
rule  enforceable  so  long  as  it  remains  executory,  that  is,  so  long  as 
the  land  is  unsold ;  *•  and  it  has  been  held,  in  such  a  case,  that  when 
the  grantee  dies  without  having  resold,  his  heirs  will  take  the  land, 
free  from  any  liability  to  account  for  the  proceeds  in  case  they 
should  resell.*  If  the  oral  agreement  is  one  intended  to  give  the 
promisee  an  interest  in  the  land  before  its  sale,  as  in  case  of  an  agree- 
ment to  purchase  and  hold  land  for  the  benefit  of  another  and  to 
paj'  over  to  him  the  excess  over  the  outlay  of  the  promisor  in  making 
the  purchase,  its  enforcement  has  been  denied,  so  long  as  it  has.  not 
been  executed  by  a  resale  of  the  land,  as  violative  of  the  provision 
directed  against  oral  declarations  of  a  trust  in  land.** 

131.  Application  of  Rule. — In  pursuance  of  the  general  rule  an- 
nounced in  the  foregoing  paragraph,  it  is  held  that  an  agreement 
by  a  grantee  as  part  of  the  consideration  for  the  purchase  price  that 
in  the  event  of  the  resale  of  the  land  by  him  for  a  price  in  advance 
of  that  which  he  pays  his  grantor,  he  will  pay  such  excess,  or  a  por- 
tion thereirf,  to  the  grantor  does  not  give  to  such  grantor  any  interest 
in  the  land  and  therefore  does  not  come  within  the  prohibition  of 
the  statute,  such  an  agreement  relating  merely  to  the  consideration, 
which  can  be  proven  by  parol  and  is  enforceable.**  So  an  agreement 
by  a  grantee  that  if  the  mineral  interest  in  the  land  should  be  sold 
by  him  within  a  certain  time  the  grantor  should  have  one  half  of 
the  amount  received  thei'cfor  is  not  within  the  statute,  as  it  does  not 
pass  or  pmport  to  pass  any  interest  in  the  land.**  It  has  also  been 
held  that  a  promise  by  two  tenants  in  common  upon  purchasing 
their  cotenant's  interest  in  the  property  to  offer  it  for  sale,  and 
either  accept  the  best  offer  and  pay  their  grantor  one  third  of  the 
net  amount  received,  in  consideration  of  his  transfer,  or  keep  the 
property  themselves,  accounting  to  him  on  the  same  basis,  relates 
to  the  consideration,  and  does  not  establish  an  interest  or  trust  in 

7.  Bryan  v.  Douds,  213  Pa.  St.  221,  Pae.  119,  27  A.  S.  R.  212;  Allen  v. 
62  Atl.  828,  110  A.  S.  B.  544,  5  Ann.  Rees,  136  la.  423,  110  N.  W.  583,  8 
Cas.  171.  L.R.A.(N.S.)    1137;   Linscott  v.   Mc- 

8.  Collar  v.  Collar,  86  Mich.  507,  49  Intire,  15  Me.  201,  33  Am.  Dec.  602; 
N.  W.  551, 13  LJl.A.  621.  Michael  v.  Foil,  100  N.  C.  178,  6  S.  E. 

Note:  20  L.R.A.(N.S.)  298.  264,  6  A.  8.  R.  577;  Bourne  v.  Sher- 

9.  Collar  v.  Collar,  86  Mich.  507,  49  rill,  143  N.  C.  381,  55  S.  E.  799,  118 
N.  W.  551, 13  L.RA.  621.  A.  S.  B.  809. 

10.  Bryan  v.  Douds,  213  Pa.  St.  221,  Notes:  102  A.  S.  R.  238;  8  L.R.A. 
62  Atl.  828,  110  A.  S.  R.  544,  5  Ann.  (N.S.)  1137;  42  L.R.A.(N.S.)  1160. 
Cas.  171.  12.  Michael  v.  Foil,  100  N.  C.  178,  6 

11.  Byers  v.  Locke,  93  Cal.  493,  29  S.  E.  264,  6  A.  S.  R.  577. 
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the  property,  and  is  therefore  not  within  tlie  statute.*'  The  same 
has  been  held  true  as  to  an  oral  agreement  made  by  a  grantee  that 
he  would  pay  the  amount  necessary  to  redeem  the  land  from  sale 
at  foreclosure,  and  other  advances  and  expenses,  with  interest,  and, 
in  the  event  of  a  resale,  that  he  would  pay  any  excess  over  and  above 
such  amounts  received  on  the  resale  to  the  grantor.'*  A  parol 
promise  by  a  mortgagee  that  if  the  mortgagor  will  not  bid  at  the 
foreclosure,  he  will  bid  in  the  property,  sell  it,  and  account  for  the 
surplus  over  and  above  the  amount  due  and  expenses,  is  separable, 
and  not  within  the  statute  as  to  the  promise  to  pay  over  the  surplus 
so  that,  in  case  a  sale  has  produced  a  surplus,  the  mortgagor  may 
recover  if*  And  where  the  defendant  orally  agreed  with  a  mortga- 
gor to  purchase  the  mortgage,  sell  the  premises  and  pay  to  the  latter 
the  excess  received  by  him,  and,  in  pursuance  of  such  agreement, 
purchased  and  foreclosed  the  mortgage  and  afterwards  resold  the 
property  it  was  held  that  his  agreement  was  not  within  the  statute, 
and  that  an  action  at  law  would  Ue  for  the  excess.**  An.  agreement 
between  parties  for  the  purchase  and  sale  of  land  and  the  division 
of  the  profits  of  the  transaction  when  the  land  is  resold  is  not  within 
the  statute  so  as  to  prevent  one  of  the  parties  from  recovering  his 
share  of  the  profits; "  as  in  case  of  an  oral  agreement  by  which  one 
is  to  negotiate  the  purchase  of  land,  and  the  other  is  to  pay  the  priee 
and  take  title,  and  when  the  latter  shall  sell,  the  profits  shall  be 
divided  between  them.*®  So  where  one  pei"son  had  a  written  contract 
for  the  purchase  of  land  and  agreed  with  the  other  party  to  share  the 
profits  on  its  resale  in  consideration  of  the  latter's  advancing  money 
to  pay  the  original  purchase  price,  it  was  held  tliat  the  agreement 
was  not  within  the  statute.** 

Contracts  of  Sale  Generally 

132.  In  General. — It  has  been  held  under  the  Spanish  or  Mexican 
law,  which  at  one  time  was  in  force  in  some  of  the  territory  now  com-  i 

prising  a  part  of  the  United  States,  that  contracts  for  the  sale  of  land 
were  required  to  be  in  writing.*"  At  comm9n  law  oral  contracts  for 
the  sale  of  land  were  valid,*  and  in  this  country  where  the  legisla- 

13.  Allen  v.  Rees,  136  la.  423,  110  Bruce  v.  Hastings,  41  Vt.  380,  98  Am. 
N.  W.  583,  8  L.R.A.(N.S.)  1137.  Dec.  592. 

14.  Byers  v.  Locke,  93  Cal.  493,  29  Note:  102  A.  S.  R.  236. 
Hae.  119,  27  A.  S.  R.  212.  18.  Snyder  v.    Walford,   33   Minn. 

16.  Zwicker  v.  Gardner,  213  Mass.   175,  22  N.  W.  254,  53  Am.  Rep.  22. 
95,   99   N.   E.   949,  42  L.R.A.(N.S.)       Note:  5  L.R.A.(N.S.)  124. 
1160.  19.  Bruce  v.  Hastings,  41  Vt  380, 

1«.  McGinniB  v.  Ck)ok,  57  Vt.  36,  52  98  Am.  Dec  592. 
Am.  Rep.  115.  20    f  <«»  snora.  par.  117. 

17.  Snyder  v.   Walford,  33  Minn.       1.  Allen  T.  Beal,  3  A.  K  Marsh. 
175,  22  N.  W.  254,  53  Am.  Rep.  22;   {Ky.)  ©04^  13  Am.  Dee.  203  (the  pres- 
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ture  has  failed  to  adopt  the  provision  of  the  English  statute  relating 
to  such  contracts,  their  validity  in  so  far  as  an  action  for  damage).'' 
for  a  breach  thereof  is  concerned  is  fully  recognized.-  And  it  W 
been  held  that  the  provi^on  of  the  first  clause  of  the  English  statute 
relating  to  the  creation  of  estates  in  land,  which  was  adopted  by  the 
legislature,  did  not  include  an  executory  contract  for  the  sale  of  land, 
in  so  far  as  an  action  for  damages,  for  its  breach  is  concerned,  as  the 
provision  extends  only  to  an  estate  intended  to  be  passed.*  Still 
even  though  such  a  coitract  is  not  within  the  statute,  a  court  of  equi- 
ty will  not  decree  its  specific  performance,  imless  there  has  been  a 
part  performance,*  nor,  in  the  absence  of  part  performance,  does  it 
affect  the  legal  rights  of  the  vendor  based  on  his  continued  owner- 
ship of  the  land.'  The  express  adoption  of  a  provision  requiring 
contracts  for  the  sale  of  land  to  be  in  writing  and  signed  by  the  party 
to  be  charged  does  not  have  any  retroactive  effect  so  as  to  invalidate 
contracts  theretofore  entered  into.* 

133.  Operation  of  Statute  Generally. — In  most  jurisdictions  In  tliii- 
country  the  provision  of  the  English  statute  with  regard  to  contracts 
for  the  sale  of  land  or  an  interest  therein  has  been  re-enacted  and 
as  a  general  rule  oral  contiacts  are  unenforceable,'  and  as  affecting 
the  operation  of  the  statute  the  character  of  the  consideration  is  im- 
material ;  for  instance,  if  the  consideration  of  the  contract  is  marriage 
it  is  within  the  operation  of  the  statute  to  the  same  extent  as  though 
it  was  a  moneyed  consideration.^    The  statute  is  a  complete  defense  to 


ent     Kentucky     statates     contain     a  4.  Gaugwer  v.  Fry,  17  Pa.  St.  491, 

provision  requiring  such  contracts  to  58  Am.  Dee.  578. 

be  in  writing) ;  McKennon  v.  Winn,  6.  Myers  v.  Byerly,  45  Pa.  St.  368. 

1  Okla.  327,  33  Pac.  582,  22  L.R.A.  84  Am.  Dec.  497. 

.lOl.  6.  Allen  v.  Beat,  3  A.  K.  Mareb. 

2.  McKennon  v.  Winn,  1  Okla.  327,  (Ky.)  554,  13  Am.  Dec.  203;  McKen- 

V.  non  V.  Wiuu,  1  Okla.  327,  33  Pac.  582, 


7.  Osborn  v.  Phelps,  19  Conn.  63, 
48  Am.  Dec.  133;  Johnston  v.  Glancy. 
4  Blackf.  (Ind.)  94,  28  Am.  Dee.  45; 
Patterson  v.  Bloss,  4  La.  374,  23  Am. 
Dec.  486;  Box  v.  Stanford,  13  Smedes 
&  M.   (Miss.)    93,  51  Am.  Dec.  142; 

-----  -   C.) 

Stone. 


33  Pac.  582,  22  L.R.A.  501;  Ewing 

Tees,  1  Bin.   (Pa.)   450,  2  Am.  Dw.    22^LR-^.  501. 

455.     See  also  Willey  v.  Day,  51  Pa.  "  ' 

St;  51,  88  Am.  Dec.  562;  Beegle  v. 

Wentz,  55  Pa.  St.  .369,  93  Am.  Dec. 

762. 

3.  Ewing  V.  Tees,  1  Bin.  (Pa.)  450, 
3  Am.  Dec^  455      See  alf>  P«f  v.  ^.^^^  ^    ^^  ^  ^^^^^ 

Good,  3  Watts  &  S.  (Pa.)  56,  37  m  2  Am.  Dec.  686;  Meach  v.  S 
Am.  Deo.  o34;  Gangwer  v.  Fry,  17  j_  j)  ^hip.  (Vt.)  182,  6  Am.  Dee.  719: 
Pa.  St.  491,  58  Am.  Dec.  578  But  ^eth  v.  Wooldridge,  6  Rand.  (Va.) 
see  Rankin  v.  Simpson,  19  Pa.  St.  ,-,05,  ig  Am.  Dec.  751;  Blanchard  v. 
471,  57  Am.  Dec.  668  (this,  however,  McDougal,  6  Wis.  167,  70  Am.  Dec. 
was  in  effect  an  action  for  specifle  per-  453, 

formance,  title  under  the  oral  contract       Note:  102  A.  S.  R.  232  et  seq. 
of  purchase  being  set  up  in  defense) ;       8.  Cole  v.  Cole,  99  Miss.  335,  54  So. 
McKnowen  v.  McDonald,  43  Pa.  St.  953,  Ann.  Cas.  1913E  332,  34  L.R.A. 
441,  82  Am.  Dec.  576.  (N.S.)  147. 
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an  action  for  damages  by  either  party  for  a  breach,*  and  is  also  a 
defense  to  an  action  at  law  for  the  agreed  price,  though  the  vendee 
has  entered  into  and  retains  the  possession.**  Though  the  contrary 
view  was  taken  in  some  of  the  very  early  English  cases,*'  according 
to  the  better  view,  an  agreement  which  itself  provides  for  its  future 
reduction  to  writing,  that  is,  an  agreement  to  make  in  the  future  a 
written  contract  for  the  sale  of  land,  is  within  the  statute.**  It  is 
generally  held  that  an  agreement  whereby  one  of  the  parties  agrees 
to  procure  a  third  person  to  convey  an  interest  in  land  to  the  other 
party  is  within  the  statute;  the  fact  that  the  interest  to  be  conveyed 
is  in  a  third  person  does  not  prevent  it  from  being  a  contract  for  the 
sale  of  such  interest.*'  It  has  been  held  that  an  agreement  by  one 
party  to  pay  to  the  other  a  certain  sum  in  consideration  of  the  future 
conveyance  by  the  latter  of  land  to  a  third  person  is  within  the  stat- 
ute, and  cannot  be  enforced  though  the  land  is  conveyed  to  such 
third  .pcr.son ;  •*  but  it  is  generally  held  that  the  fact  that,  in  pur- 
.«uance  of  an  oral  contract,  the  deed  is  made  at  the  direction  of  the 
purchaser  to  a  third  person  does  not  change  the  rule  that  an  oral 
contract  of  purchase  may  be  enforced  against  the  purchaser,  in  so 
far  as  liability  for  the  price  is  concerned,  if  a  deed  has  been  executed 
and  delivered.**  The  right  conferred  on  a  town  to  purchase  the 
works  of  a  water  company  in  pursuance  of  a  power  conferred  by 
.statute  and  ingrafted  on  the  corporation's  charter  as  an  incident  to 
the  acceptance  of  the  town's  subscription  to  the  stock  of  the  corpora- 
tion is  not  affected  by  the  statute,  though  contractual  in  its  nature 
and  involving  the  transfer  of  real  estate.**  Both  in  England  and 
in  this  country  the  doctrine  of  part  performance  as  respects  oral  con- 
tracts for  the  sale  of  land  has,  as  a  general  rule,  been  adopted,  there- 
by ingrafting  on  the  statute  an  exception  not  within  the  terms  of 
the  statute.*'  This  doctrine  has  not,  however,  met  with  universal 
approval  and  in  some  instances  has  been  expressly  repudiated.'* 
Sometimes  the  statutes  contain  an  express  provision  excepting  from 

9.  Pattersou  v.  Bloss,  4  La.  374,  23       Note:  5  L.R.A.(N.S.)  123. 

Am.  Dec.  486.  14.  liddle  v.  Needham,  39  Mich.  147, 

10.  Johnsou  V.  Hauson,  6  Ala.  351,  33  Am.  Rep.  359.  See  also  Bircli  v. 
41  .Vn.  Dec.  54;  Scott  v.  Bush,  26  Baker,  85  N.  J.  L.  660,  90  Atl.  297, 
Mich.  418,  12  Am.  Rep.  311.  L.R.A.1916D  485. 

11.  Note:  51  Am.  Dec.  144.  Notes:  1  A.  S.  R.  235;  51  L.R.A. 

12.  Alabama  Mineral  Land  Co.  v.  (N.S.)  78. 

Jackson,  121  Ala.  172,  25  So.  709,  77  15.  See  infra,  par.  351. 

A.    R.    R.   40;   Box   v.    Stanford,   13  16.  Soutliiu'jtou      v.      Soutliineton 

Smedes  &  M.  (Miss.)  93,  51  Am.  Dec.  Water  Co..  80  Conn.  646,  69  Atl.  1023, 

142.  13  Ann.  C:is.  411. 

Notes:  51  Am.  Dec.  145;  102  A.  S.  17.  See     Specific     Pbkpobmance, 

R.  232.  ante. 

13.  Raub  V.  Smith,  61  Mich.  543,  28  18.  Box  v.  Stniiforfl,  13  Smedes  & 
N.  W.  676,  1  A.  S.  R.  619.  M.  (MLss.)  93.  51  Am.  Dec.  142. 

544 


Digitized  by 


Google 


26  R.  C.  L.  STATUTE  OF  FRAUDS  §§  134,  135 

their  operation  oral  contracts  in  pursuance  of  which  the  whole  or  a 
part  of  the  price  is  paid  and  the  purchaser  put  in  possession ;  *• 
and  under  such  a  provision  it  has  been  held  that  where  several  lots 
of  land  are  sold  and  the  price  or  a  part  thereof  paid,  the  putting  of 
the  vendee  in  possession  of  one  of  the  lots  is  sufficient  to  take  the 
entire  transaction  out  of  the  operation  of  the  statute.*"  The  pay- 
ment, however,  of  a  part  or  the  whole  of  the  purchase  price  is  not 
itself  sufficient.* 

134.  Revival  of  Expired  Contract;  Modification. — ^When  a  written 
contract  for  the  sale  of  land  has  expired  in  accordance  with  its  terms 
find  ceased  to  be  in  any  way  binding  upon  the  vendor,  an  oral  t^ree- 
ment  for  its  revival  is  regarded  as  in  effect  a  new  contract  for  the 
sale  of  the  land  and  as  such  within  the  (iteration  of  the  statute.' 
This  position  would  be  too  clear  to  admit  of  a'  question  if,  instead  of 
a  few  days,  a  few  years  had  intervened  between  the  expiration  of  the 
written  contract  and  the  attempt  to  revive  it.  On  principle,  how- 
ever, it  is  evident  that  the  length  of  time  which  had  elapsed  can  make 
no  difference  in  this  respect.*  Thus,  where  a  contract  for  the  sale  of 
all  the  coal  in  a  certain  tract  of  land  provides  that  part  of  the  pur- 
chase money  shall  be  paid  by  a  specified  day,  when  the  vendor  is  to 
execute  a  deed,  and  that  if  not  so  paid  the  contract  shall  be  void, 
and  further  declares  that  this  provision  for  payment  is  of  the  essence 
of  the  contract,  if  there  is  a  default  in  payment,  no  oral  extension 
of  time  made  after  the  day  specified  will  bind  the  vendor.^  So,  as 
a  general  rule,  the  modification  of  a  written  contract  for  the  sale  of 
land,  by  an  oral  agreemei^t,  is  held  to  be  within  the  statute,  and 
precludes  the  enforcement  of  the  contract  as  so  modified.* 

135.  Agreement  to  Reconvey  Generally. — An  oral  agreement  be- 
tween a  grantor  and  a  grantee  for  a  reconveyance  of  the  land  is  a 
contract  for  its  sale  and  may  fall  within  the  statute,*  though  the 

19.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  65  W.  Va.  506,  64  S.  E.  718,  17  Ann. 
96  Ala.  515,  U  So.  695,  38  A.  S.  B.   Cas.  1109. 

116;   Merrell  v.   Witherby,  120  Ala.  Notea:  102  A.  S.  E.  233$  17  Ann. 

418,  23  So.  994,  26  So.  974,  74  A.  S.  Cas.  1111. 

R.  39;  Thompson  v.  New  South  Coal  S.  Davis  v.   Parish,  Litt.   Sel.  Cas. 

Co.,  136  Ala.  630,  34  So.  31,  93  A.  S.  (Ky.)  153,  12  Am.  Dec.  287. 

R.  49,  62  L.R.A.  551.  4.  Thompswi   v.    Robinson,   65   W. 

20.  TUlis  V.  Folmar,  145  Ala.  176,  Va.  506,  64  S.  E.  718,  17  Ann.  Cas. 
39  So.  913,  117  A.  S.  R.  31,  8  Ann.  1109. 

Cas.  78.  5.  Heth    v.    Wooldridge,    6    Rand. 

1.  Thompson  v.  New  South  Coal  (Va.)  605, 18  Am.  Dec  751.  And  see 
Co.,  135  Ala.  630,  34  So.  31,  93  A.  S.   infra,  par.  352  et  seq. 

R.  49,  62  L.R.A.  551.  6.  Ahrend    v.    Odiome,   118    Mass. 

2.  Davis  V.  Parish,  Litt.  Sel.  Cas.  261,  19  Am.  Rep.  449,  holding  that 
(Ky.)  153,  12  Am.  Dec.  287;  Wardell  where  land  was  conveyed  in  considera- 
V.  Williams,  62  Mich.  50,  28  N.  W.  796,  tion  of  the  transfer  and  ddivery  to  the 
4  A.  S.  R.  814;  Thompson  v.  Robinson,  grantor  of  a  vessel  at  a  future  day, 

R.  C.  L.  Vol.  XXV.— 35.        545 
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agreement  to  reconvey  was  made  at  the  time  of  the  conveyance  to 
the  promisor,'  or  contemplated  a  reconveyance  to  a  third  person, 
who  at  the  time  had  no  interest  in  the  land  conveyed,  on  payment 
by  him  of  a  certain  amount.*  Thus  where  land  is  conveyed  by  a 
deed  reciting  a  valuable  consideration,  though  there  was  no  consid- 
eration in  fact,  the  grantee's  agreement  to  reconvey  at  the  request 
of  the  grantor  is  held  to  be  within  the  statute  as  a  contract  for  the 
sale  of  the  land  and  unenforceable,  unless  the  circumstances  are  such 
as  will  raise,  in  favor  of  the  grantor,  a  trust  by  operation  of  law.' 
It  has  been  held,  however,  where  a  grantee,  at  the  time  of  the  con- 
veyance to  him,  agreed  to  reconvey  to  the  grantor  on  request  that 
as  the  contract  was  fully  performed  by  the  grantor  this  took  the  gran- 
tee's promise  to  reconvey  out  of  the  operation  of  the  statute.*"  In 
pursuance  of  the  general  rule  that  when  money  is  paid  in  consider- 
ation of  a  promise,  unenforceable  by  reason  of  the  statute,  it  may  be 
recovered  back  on  the  refusal  of  the  promisor  to  perform,**  it  has 
been  held,  where  land  is  conveyed  without  consideration  and  upon 
the  oral  promise  of  the  grantee  to  reconvey  on  request,  that,  upon  the 
refusal  of  the  grantee  to  reconvey,  the  grantor  may  recover  the  rea- 
sonable value  of  the  land." 

136.  Qualification  of  Rule. — In  many  cases,  on  the  theory  of  a  con- 
structive trust  arising  by  operation  of  law,  relief  is  granted  in  equity 
to  one  who  has  conveyed  l&nds  to  a  grantee  in  consideration  of  his 
oral  promise  to  hold  the  same  for  the  benefit  of  the  grantor  and 
reconvey  upon  request."  Also  the  rule  denying  the  validity  of  a 
grantee's  oral  agreement  to  reconvey  does  not  affect  the  right  of  a 
grantor,  who  has  made  an  absolute  deed  intended  by  the  parties  as 
a  mortgage,  from  enforcing  the  oral  agreement  of  the  grantee  to 
reconvey  on  payment  of  the  indebtedness,  which  the  conveyance  is 
intended  to  secure ;  in  other  words,  a  grantor  may  show  in  equity  that 
his  absolute  deed  was  in  fact  a  mortgage  and  enforce  in  equity  his 

which  the  grantee  was  nnable  to  do,  Am.  Dec.  142;  Feeney  v.  Howard,  79 

his  oral  agreement  to  reconvey  to  the  Cal.   525,  21  Pae.  984,  12  A.   S.  R 

grantor  was  within  the  statute.  162,    4    L.R.A.    826;    Lafayette    St. 

7.  May  v.  Scan,  101  U.  S.  231,  25  Church  Soc.  v.  Norton,  202  N.  Y.  379, 
U.S.  (L.  ed.)  797;Brockv.  Brock,  90  95  N.  E.  819,  39  L.R.A.(N.S.)   906. 
Ala.  86,  8  So.  11, 9  L.R.A.  287;  Feeney  Note:  39  L.R.A.(N.S.)  906  et  seq. 
v.  Howard,  79  Cal.  525,  21  Pae.  984,  As  to  trusts  arising  by  operation  of 
12  A.  S.  R.  162,  4  L.R.A.  826;  Poppe  law,  see  Tbosts. 

V.  Poppe,  114  Mich.  649,  72  N.  W.  612,  10.  Haussman     v.     Bumham,     59 

68  A.  S.  R.  503;  Norton  v.  Brink,  75  Conn.  117,  22  Atl.  1065,  21  A.  S.  R. 

Neb.  575, 110  N.  W.  669,  121  A.  S.  R.  74. 

822,  7  L.R.A.(N.S.)  945.  Note:  39  L-R.A.(N.S.)  928. 

Note:  102  A.  S.  R.  237.  11.  See  infra,  par.  372. 

8.  Bennett  v.  Harrison,  115  Minn.  12.  Cromwell  v.  Norton,  193  Mass. 
342,  132  N.  W.  309,  37  L.R.A.(N.S.)  291,  79  N.  E.  433,  118  A.  S.  R.  499. 
521  and  note.  13.  See  Trusts. 

9.  Burt  V.  Wilson,  28  Cal.  632,  87 

546 


Digitized  by 


Google 


25  E.  C.  L.  STATUTE  OF  FRAUDS  §  137 

light  of  redemption.**  Where  a  person  agrees  with  a  judgment  debt- 
or to  purchase  land  at  the  execution  sale  for  the  benefit  of  the  debtor 
and  reconvey  to  him  on  repayment  of  the  amount  bid,  the  agreement 
has  been  held  within  the  statute,  in  so  far  as  an  action  at  law  for 
breach  of  the  agreement  or  for  fraud  and  deceit  arising  out  of  a 
refusal  to  carry  out  the  agreement  is  concerned,*'  and  it  has  been 
held  that  such  an  agreement  cannot  be  enforced  by  a  court  of  equity 
at  the  suit  of  the  judgment  debtor.*'  In  many  cases,  however,  it 
has  been  held  that  a  court  of  equity  may  for  the  prevention  of  fraud 
and  on  the  theory  of  a  constructive  trust  arising  in  favor  of  the  exe- 
cution debtor  enforce  the  latter's  right  to  redeem  or  compel  a  recon- 
veyance; "  and  this  has  been  held  true  where,  without  in  fact  having 
any  agreement  with  the  executioi^  debtor,  the  piu:chaser  represented 
at  the  sale  that  he  was  purchasing  for  the  execution  debtor  and  was 
thereby  enabled  to  acquire  the  property  much  below  its  real  value.** 
The  same  principle  has  been  appUed  where  the  purchase  is  made  at  a 
judicial  sale,  such  as  a  mortgage  foreclosure  sale.** 

137.  Agency  to  Purchase  Land  Generally. — An  agreement  by  one 
person  to  purchase  land  for  the  benefit  of  another  and  to  reconvey  to 
him  on  repayment  of  the  price  or  hold  for  his  benefit  is  regarded,  as 
a  general  rule,  whore  the  principal  has  no  present  interest  in  the  land 
to  be  purchased,  as  in  effect  a  contract  for  the  sale  of  the  land  by  the 
party  by  whom  the  purchase  is  to  be  made  to  the  other  party,  and  for 
such  reason  within  the  statute,  in  so  far  as  the  right  of  the  latter  to 
claim  the  benefit  of  a  purchase  made  by  the  other  party  in  his  own 
name  is  concerned.***  This  is  equally  true  as  to  an  agreement  for  the 
joint  purchase  of  land.*  The  principle  also  applies  to  an  agreement 
between  two  persons  that  one  shall  purchase  land,  neither  party  having 
any  interest  therein,  to  be  sold  at  an  auction,  judicial  or  execution  sale, 

14.  Babcoek   v.   Wyman,   19   How.  16.  Emmel  v.  Hayes,  102  Mo.  18G,  14 

289, 15  U.  S.  (L.  ed.)  644;  De  Bartlett  S.  W.  209,  22  A.  S.  R.  769, 11  L.R.A. 

V.  De  Wilson,  52  Fla.  497,  42  So.  189,  323. 

11  Ann.  Cas.  311 ;  Hobbs  v.  Rowland,  17.  Kinard  v.   Hiers,  3   Rich.   Eq. 

136  Ky.  197,  123  S.  W.  1185,  L.R.A.  (S.  C)  423,  55  Am.  Dee.  643. 

1916B  1  (overruling  earlier  cases,  in-  Note:  102  A.  S.  R.  235. 

eluding  in  effect  Crutcher  v.  Muir,  90  18.  Kinatd  v.  Hiers,  3  Rich.  Eq.  (S. 

Ky.  142,  13  S.  W.  435,  29  A.  S.  R.  C.)  423,  55  Am.  Dec.  643. 

366) ;     Campbell    v.    Dearborn,    109  19.  Dickson  v.  Stewart,  71  Neb.  424, 

Mass.  130,  12  Am.  Rep.  671;  Dickson  98  N.  W.  1085,  115  A.  S.  R.  596. 

V.  Stewart,  71  Neb.  424,  98  N.  W.  1085,  20.  Howland  v.  Blake,  97  U.  S.  624, 

115  A.  S.  R.  596;  Mussey  v.  Bates,  24  U.  S.  (L.  ed.)  1027;  Henderson  v. 

65  Vt.  449,  27  Atl.  167,  21  L.R.A.  516.  Henrie,  68  W.  Va.  562,  71  S.  E.  172, 

Notes:  L.R.A.1916B  71  et  seq.;  11  Ann.  Cas.  1912B  318,  34  L.R.A. (N.S.) 

Ann.  Cas.  313.  628.    See  also  Myers  v.Byerly,  45  Pa. 

See  Mortgages,  vol.  19,  p.  250  et  St.  368,  84  Am.  Dec.  497. 

seq.             •  Note:  102  A.  S.  R.  235. 

16:  Lambom  v.  Watson,  6  Har.  &  1.  Dunphy  v.  Ryan,  116  U.  S.  491,  6 

J.  (Md.)  252,  14  Am.  Dec.  275.  S.   Ct.  486,  29  U.   S.    (L.  ed.)    703; 
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§  138  STATUTE  OF  FRAUDS  25  R.  C.  L. 

for  the  benefit  of  the  other  party  or  for  their  joint  benefit.*  A  verbal 
agreement,  however,  for  a  joint  purchase  has  been  frequently  upheld 
as  having  been  made  in  pursuance  of  an  existing  partnership  or 
agreement  for  one,  the  relation  of  copartnership  constituting  the  essen- 
tial equitable  circumstance  taking  the  agreement  out  of  the  operation 
of  the  statute.*  The  theory  on  which  it  is  generally  sought  to  uphold 
the  claim  of  the  principal  is  that  a  trust  arises  in  his  favor  by  operation 
of  law  and  hence  is  taken  out  of  the  operation  of  the  statute  by  its 
express  terms.    This  phase  of  the  statute  is  discussed  elsewhere.* 

138.  Qualification  of  Rule. — ^An  agreement  by  one  person  to  pur- 
chase land  for  the  benefit  of  another  and  as  his  agent  is  held  in  some 
cases  a  contract  of  agency  merely  and  not  within  the  statute,  in  so  far 
as  the  right  of  the  former  to  be  reimbursed  on  account  of  the  purchase 
is  concerned,  though  the  purchase  was  to  be  made  in  the  agent's  name.' 
It  is  also  held  that  a  contract  whereby  one  is  employed  to  purchase  land 
as  an  agent,  title  to  be  taken  in  the  name  of  the  principal,  is  not  within 
the  statute  so  as  to  preclude  the  principal  from  maintaining  an  action 
of  damages  for  breach  of  the  contract,  a  distinction  being  made 
between  such  a  contract  and  one  under  which  the  agent  is  to  purchase 
in  his  own  name  and  thereafter  convey  to  the  principal.*  So  a  contract 
to  negotiate  a  purchase  or  sale  on  behalf  of  the  principal  is  not  affected 
by  the  statute,  in  so  far  as  the  agent's  right  to  compensation  is  con- 
cerned.' The  fact  that  the  agent  could  have  successfully  set  up  the 
statute  in  defense  of  the  principal's  claim  to  the  benefit  of  the  purchase 

Allen  V.  Caylor,  120  Ala.  251,  24  So.  S.  E.  993,  33  L.R.A.(N.S.)  883.    See 

512,  74  A.  S.  R.  31;  Robbins  v.  Kim-  infra,  par.  200. 

ball,  55  Ark.  414, 18  S.  W.  457,  29  ^.  4.  See  Trusts. 

S.  R.  45;  Speyer  v.  Desjardina,  144  111.  5.  Baker  v.  Wainwright,  36  Md.  336, 

641,  32  N.  E.  283,  36  A.  S.  R.  473;  11  Am.  Rep.  495. 

Green  v.  Drummond,  31  Md.  71, 1  Am.  6.  Schmidt  v.  Beiseker,  14  N.  D.  587, 

Rep.   14;   Wiley  v.   Wiley,  115  Md.  105  N.  W.  1102,  118  A.  S.  R.  706,  5 

646    81   Atl.  180,   Ann.    Cas.   1913A  L.R.A.(N.S.)  123.     See  also  Johnson 

789;  Raub  v.  Smith,  61  Mich.  543,  28  v.  Hayward,  74  Neb.  157,  103  N.  W. 

N    W.  676,  1  A.  S.  R.  619;  Bennett  1058, 107  N.  W.  384, 12  Ann.  Cas.  800, 

V.  Harrison,  115  Minn.  342,  132  N.  5  L.R.A.(N.S.)  112. 

W.  309,  37  L.R.A.(N.8.)  521;  Norton  Note:  5  L.R.A.{N.S.)  123. 

V  Brink,  75  Neb.  575,  106  N.  W.  668,  7.  Friedman  v.  Snttle,  10  Aris.  57, 

lio  N.  W.  669,  121  A.  S.  R.  822,  7  85  Pac.  726,  9  L.R.A.(N.S.)  933  (over- 

L.R.A.(N.S.)  945;  Walker  V.  Herring,  ruling  as  dictum  a  statement  in  an 

21  Grat.  (Va.)  678,  8  Am.  Rep.  616;  earlier  case);  Bri^s  v.  Chamberlain, 

Henderson  v.  Henrie,  68  W.  Va.  562,  47  Colo.  382,  107  Pac.  1082,  135  A.  S. 

71  S.  E.  172,  Ann.  Cas.  1912B  318,  R.  223;  Baker  v.  Wainwright,  36  Md. 

34  L.R.A.(N.S.)  628.  336, 11  Am.  Rep.  495;  Snyder  v.  Wol- 

Note:  18  L.R.A.  745.  ford,  33  Minn.  175,  22  N.  W.  254,  53 

2.  Henderson  v.  Henrie,  68  W.  Vai  Am.  Rep.  22;  Lesley  v.  Rosson,  39 
562,  71  S.  E.  172,  Ann.  Cas.  1912B  Miss.  368,  77  Am.  Dee.  679;  Keith  v. 
318,  34  L.R.A.(N.S.)  628.  Smith,  46  Wash.  131,  89  t'ac.  473,  13 

Note:  Ann.  Cas.  1912B  320.  Ann.  Cas.  975. 

3.  Floyd  V.  Dnfifv,  68  W.  Va.  339,  69       Note:  9  L.R.A.(N.S.)   933. 
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where  the  purcliaae  is  made  by  the  agent  in  his  own  name  and  the 
claim  of  the  principal  to  the  benefit  of  the  purchase  denied  does  not 
bring  the  promise  of  the  principal  to  indemnify  the  a^ent  within  the 
operation  of  the  statute,  where  he  ia  faithful  in  the  performance  of 
his  trust.®  Other  cases,  however,  deny  any  right  on  the  part  of  the 
principal  to  maintain  an  action  for  damages  for  breach  by  an  agent 
of  his  oral  contract  to  purchase  land  for  the  principal."  Where  the 
plaintiff,  at  the  defendants'  request,  bought  lands  at  a  sheriff's  sale  in 
his  own  name  for  their  benefit,  and  the  defendants  promised  orally  to 
pay  the  purchase  money,  but  failed  to  do  so,  whereupon,  pursuant  to 
the  conditions  of  sale,  the  land  was  resold  at  a  less  price  and  the  plain- 
tiff was  compelled  to  pay  the  difference,  to  recover  which  the  action  was 
brought,  it  was  held,  that  the  contract  between  the  plaintiff  and  de- 
fendants was  one  of  agency  and  not  witJttin  the  statute  of  frauds,  and 
was  therefore  provable  by  parol  evidence.**  On  the  other  hand  where 
two  persons  entered  into  an  oral  agreement  to  purchase  land  jointly  at 
an  auction  sale,  and  in  pursuance  thereof  one  bid  in  the  property  in 
his  own  name,  and  it  was  resold  at  a  loss,  it  was  held  that  the  agree- 
ment was  within  the  statute  and  that  no  action  could  be  maintained  to 
recover  a  proportionate  share  of  such  loss.**  So  where  one  of  the  par- 
ties to  an  oriU  agreement  was  to  purchase  land  in  his  own  name,  the 
other  party  to  have  a  joint  interest  therein  and  to  repay  a  proportion- 
ate part  of  the  purchase  price,  the  contract  was  held  to  be  within  the 
statute  so  as  to  preclude  the  party  making  the  purchase  from  recover- 
ing from  the  other  any  part  of  the  moneys  paid  out"  in  making  the  pur- 
chase.** Where  an  agent  authorized,  though  not  in  writing,  to  pur- 
chase land  for  his  principal  enters  into  a  contract  of  purchase  in  his 
own  name,  without  the  disclosfure  of  his  principal,  the  rule  was  adopted 
in  England  at  an  early  date  that  the  statute  of  frauds  did  not  prevent 
the  seller  from  holding  the  principal  liable  on  the  contract,  and  this 
rule  has  been  approved  in  this  country.** 

139.  Agreement  for  Interest  in  Land  in  Suit;  Limiting  Effect  of 
Judgment  in  Ejectment. — An  agreement  between  an  attorney  and  his 
client  for  an  interest  or  share  in  land  to  be  recovered  in  the  suit  as  com- 
pensation for  the  services  rendered  is  held  a  contract  for  the  sale  of 
such  interest  or  share  within  the  meaning  of  the  statute,**  though  the 
services  are  to  be  rendered  in  a  suit  to  remove  a  cloud  on  the  title." 

8.  Baker   t.    Wainwright,   36    Md.       13.  Baker  t.  Wainwright,  36  Md. 
336,  11  Am.  Rep.  495.  336, 11  Am.  Rep.  495  (approving  early 

9.  Note:  5  L.R.A.(N.S.)  123.  English  anthorities).     See  infra,  par. 

10.  Baker   v.   Wainwright,  36   Md.  291,  as  to  the  effect  upon  the  sufficiency 
336, 11  Am.  Rep.  495.  of  the  memorandum  of  a  failure  to 

11.  Walker    v.    Horring,    21    Grat.   disclose  the  principal. 

(Va.)  678,  8  Am.  Rep.  616.  14.  Farrin  v.  Matthews,  62  Ore.  517, 

12.  Dunphv  V.  Ryan,  116  U.  S.  491,   124  Pac.  675,  41  L.R.A.(N.S.)  184. 

6  S.  Ct.  486'  29  U.  S.  (L.  ed.)   703.       15.  Jackson  v.  Steams,  48  Ore.  24, 
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The  rendition  of  the  services  resulting  in  the  recovery  of  the  land  is 
held  not  to  be  sudi  part  performance  as  will  take  thf  transaction  out 
of  the  operation  of  the  statute,  being  analogous  to  the  payment  of  the 
consideration  or  price  and  nothing  more.**  It  has  been  held  that  an 
agreement  between  the  parties  to  an  action  of  ejectment  that  judgment 
be  entered  therein  for  the  plaintiff  for  the  whole  of  the  premises  sued 
for,  but  that  execution  thereon  be  restricted  to  that  part  to  which  his 
title  was  conceded  to  extend,  is  not  within  the  statute.  It  is  not  a  con- 
tract for  the  sale  or  conveyance  of  lands,  nor  does  it  contemplate  any 
act  to  be  done  by  the  plaintiff  in  the  action  by  way  of  assurance  or  con- 
veyance of  the  title  to  the  defendant.  It  is  simply  an  agreement  as  to 
the  execution  of  the  judgment,  and  as  to  the  extent  to  which  it  should 
operate.*' 

140.  Location  or  Acquisition  of  Public  Lands ;  Assignment  of  Land 
Certificate. — A  contract  by  which  one  agrees  to  locate  a  land  certifi- 
cate, belonging  to  another,  on  public  domain,  and  to  obtain  a  patent  to 
the  land  so  located,  in  consideration  of  a  promise  by  the  latter  to  con- 
vey to  him  a  part  of  the  premises  when  the  title  is  obtained,  has  been 
held  to  be  a  contract  for  the  joint  acquisition  of  land,  and  not  for  its 
sale,  and  hence  not  within  the  provision  of  the  statute'relating  to  con- 
tracts for  the  sale  of  land.*'  So,  an  agreement  by  one  to  convey  to  an- 
other one  half  of  the  land  the  former  should  acquire  by  virtue  of  his 
immigration  and  settlement  in  a  state,  in  consideration  of  the  letter's 
undertaking  to  transport  the  former,  his  family  and  their  effects,  to 
the  state,  has  been  Held  to  be  enforceable,  though  not  in  writing.  Such 
a  transaction  is  not  only  one  for  the  acquisition  of  land  in  which  at  the 
time  there  was  no  individual  proprietorship,  but  is  also  analogous  to 
the  case  of  one  man  furnishing  another  with  funds  to  purchase  land.*^ 
On  the  other  hand,  where  the  plaintiff  had  settled  on  improved  public 
lands,  an  oral  agreement  with  a  third  person  that  the  latter  should  en- 
ter and  pay  for  the  land  and  rcconvey  it  to  the  plaintiff  on  the  repay- 
ment of  the  purchase  price  has  been  held  within  the  statute.**  Un- 
locat«d  Texas  land  certificates  are  regarded  as  chattels,  and  may  be 
sold  by  parol  agreement  and  delivery.    By  such  a  sale  the  purchaser 

84    Pac.    798,    5    L.R.A.(N.S.)    390;  '    Note:  102  A.  S.  R.  246. 

Jackson  v.  Stealns,  58  Ore.  57,  113  As  to  the  general  effect  of  a  judg- 

Pae.   30,   Ann.    Cas.   1913A   284,   37  ment  in  ejectment  and  its  enforcement, 

L.R.A.(N.S.)  639.  see  Ejectment,  vol.  9,  p.  922  et  seq. 

Note:  41  L.R.A.(N.S,)  184.  18.  Miller  v.  Roberts,  18  Tex.   16, 

16.  Farrin  v.  Matthews,  62  Ore.  517,  67  Am.  Dee.  688. 

124   Pac.  675,   41  L.R.A.(N.S.)    184.  Notes:  67  Am.  Dec.  689;  41  L.R.A. 

See  Specific  Pekpormance,  ante,  as  (N.S.)  184. 

to  part  performance  taking  transac-  19.  Miller  v.  Roberts,  18  Tex.    16, 

tions  out  of  the  operation  of  the  stat-  67  Am.  Dec.  688. 

ute  of  frauds.  20.  Wentworth    v.     Wentworth,     2 

17.  Natchez  v.  Vandenelde,  31  Miss.  Minn.  277,  72  Am.  Dec.  97. 
706,  66  Am.  Dec.  58L 

550 


Digitized  by 


Google 


25  R,  C.  L.  STATUTE  OF  FRAUDS  §§  141-143 

acquires  a  right  to  locate  the  land  and  procure  a  patent  in  the  name  of 
the  grantee,  but  for  his  own  use,  he  becoming  thereby  the  equitable 
owner  of  the  land  located.*  Even  when  a  written  assignment  was 
made,  it  was  often  made  with  a  blank  space  left  for  the  name  of  the  as- 
signee, to  be  filled  up  with  the  name  of  any  subsequent  purchaser  who 
saw  fit  to  insert  his  own  name  therein,  much  the  same  as  blank  as- 
signments of  corporation  stock,  which  pass  from  hand  to  hand,  per- 
haps a  dozen  times,  before  they  are  filled  up  with  the  name  of  an  as- 
signee, and  such  a  method  of  transfer  is  sustained.* 

141.  Seal. — ^The  provision  requiring  contracts  for  the  sale  of  an 
interest  in  land  to  be  in  writing  does  not  require  that  the  writing  be 
also  under  seal*  and  it  is  held  that  where  a  contract  is  entered  into  on 
behalf  of  the  vendor  through  an  agent  having  parol  authority  only, 
the  fact  that  the  contract  is  sealed  does  not  invalidate  it,  as  the  seal 
will  be  disregarded  as  surplusage,  and  the  contract  enforced  as  the 
parol  contract  of  the  principal.* 

Particular  Transactions  Generally 

142.  Gift, — ^A  ^ft  of  or  a  promise  to  give  land  is  a  transfer  or 
promise  to  transfer  an  estate  therein  and  as  such  within  the  statute,' 
and  this  is  also  true  as  to  a  promise  to  devise  land  to  the  promisee.* 
Such  a  transaction  may,  however,  according  to  the  better  view,  be  taken 
out  of  the  operation  of  the  statute  by  part  performance,  as  in  case  of 
contracts  for  the  sale  of  land  proper.' 

143.  Dedication. — It  is  the  well  recognized  general  rule  that  a 
dedication  of  land  to  "a  public  use  is  not  affected  by  the  siatua;  oi 
frauds.*    It  has  been  said  that  the  reason  for  exempting  a  dedication 

1.  Miller  v.  Texas,  etc.,  R.  Co.,  132  Cauble  v.  Worsham,  96  Tex.  86,  70 
U.  S.  662,  10  S.  Ct.  206,  33  U.  S.  (L.   S.  W.  737,  97  A.  S.  R.  871. 

ed.)  487.  6.  Smith  v.  Smith,  28  N.  J.  L.  208, 

Note:  67  Am.  Dec.  689.  78  Am.  Dec.  49.     See  infra,  par.  189 

2.  Miller  v.  Texas,  etc.,  R.  Co.,  132  et  eeq.,  as  to  an  agreement  to  devise 
U.  S.  662,  10  S.  Ct.  206,  33  U.  S.  land. 

(L.  ed.)  487.  7.  Bevington  v.  Bevington,  133  la. 

3.  Worrall  v.  Munn,  5  N.  Y.  229,  351,  110  N.  W.  840,  12  Ann.  Cas.  490, 
55  Am.  Dec.  330.  9  L.R.A.(N.S.)  508;  Freeman  v.  Free- 
Note:  55  Am.  Dec.  343.                    '  man,  43  N.  Y.  34,  3  Am.  Rep.  657; 

4.  Worrall  v.  Munn,  5  N.  Y.  229,  55  Martin  v.  McCord,  5  Watts  (Pa.)  493, 
Am.  Dec.  330.  As  to  the  necessity  for  30  Am.  Dec.  342.  See  Specific  Prat- 
an  agent's  authority  to  execute  a  sealed  pobmanoe,  ante,  as  to  the  general 
instrument  to  be  under  seal,  and  as  effect  of  part  performance  to  take  a 
to  when  an  unauthorized  sealing  may  transaction  out  of  the  operation  of  the 
be  disregarded  and  the  contract  en-  statute. 

forced  as  a  simple  contract,  see  Prin-  8.  Cordano  v.  Wright,  159  Cal.  610. 
oiPAL  AND  Agent,  vol.  21,  p.  857.  115  Pac.  227,  Ann.  Cas.  1912C  1044; 

6.  Smith  V.  Smith,  28  N.  J.  L.  208,  Godfrey  v.  Alton,  12  III.  29,  52  Am. 
78  Am.  Dec.  49;  Wack  v.  Sorber,  2  Dec.  476;  Davidson  v.  Reed,  111  III. 
Whart.  (Pa.)  387,  30  Am.  Dee.  269;   167,  53  Am.  Rep.  613;  McKinney  v. 
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from  the  rules  of  law  applicable  to  a  contract  of  sale  seems  mainly  to 
be  that,  while  in  the  latter  case  there  is  a  transmission  of  right  from 
a  vendor  to  a  vendee,  in  whom  the  title  can  vest,  a  dedication  consists 
in  devoting  it  to  the  use  of  the  public  generally,  or  of  some  particular 
class  or  society.'  The  better  reason,  however,  is  that  while  a  dedica- 
tion is  in  one  sense  a  conveyance,  it  is  not  within  the  mischiefs 
at  which  the  statute  was  aimed.  It  is  a  gift  publicly  made  with  tender 
of  possession,  and  publicly  accepted,  and  is  as  free  from  a  likelihood  of 
being  affected  by  frauds  and  perjuries  as  almost  any  supposable  case.'" 
No  particular  form  is  required  to  the  validity  of  a  dedication.  It  is 
purely  a  question  of  intention,  and  a  dedication  may  be  established 
in  any  way  by  which  the  intention  of  the  dedicator  may  be  evinced.'* 

144.  Eminent  Domain;  Consent  of  Property  Owner, — The  taking 
of  land  under  eminent  domain  proceedings  is  not  regarded  as  a  pur- 
chase within  the  meaning  of  the  statute.'*  Thus  though  the  property 
of  an  individual  cannot  be  taken  under  the  power  of  eminent  domain 
for  a  strictly  private  use  as  distinguished  from  a  public  use,  the  objec- 
tion to  such  a  taking  is  one  which  ordinarily  affects  only  the  person 
whose  property  is  taken  and  the  legislature  may  authorize  such  a  tak- 
ing with  the  consent  of  the  property  owner ;  *•  and  the  legislature, 
in  authorizing  a  corporation  to  acquire  land  with  the  consent  of  the 
owner,  may  dispense  with  the  necessity  of  a  writing  to  effectuate  or 
evidence  the'  consent  of  the  owner,  and  prevent  the  application  of  the 
statute  of  frauds  to  such  a  transaction.'*  It  is  held  that  the  statute 
of  frauds  has  no  application  to  such  a  case,  as  the  statute  authorizing 
the  taking,  if  the  statute  of  frauds  was  otherwise  applicable,  operates 
to  make  such  a  method  of  transferring  the  title  ^  exception  to  the 
latter  statute.'* 

145.  Settlement  of  Adverse  Claims  to  Land;  Arbitration. — ^When 
adverse  claims  to  land  exist,  the  verbal  submission  by  the  rightful 
owner  to  the  claim  of  the  other  party  and  permitting  him  to  take 
possession  is  ineffectual  to  extinguish  his  right  and  transfer  the  title 
to  the  other  party,  as  to  give  effect  to  such  a  transaction  will  operate 

Griggs,  5  Bush   (Ky.)   401,  96  Am.  et  seq. 

Dee.  360;   Hall  v.   McLeod,  2  Mete  12.  Note:  102  A.  S.  R.  247. 

(Ky.)  98,  74  Am.  Dec.  400;  Hayes  v.  '    13.  See  Euinent  Domain,  vol.  10, 

Livingston,  34  Mich.  384,  22  Am.  Rep.  pp.  18-19. 

533;   Bonelli  v.  Blakemore,  66  Miss.  14.  Embury  v.  Conner,  3  N.  Y.  511, 

136,  5  So.  228,  14  A.  S.  R.  550;  Rhea  53  Am.  Dec.  325.    See  also  Spawn  v. 

v.  Forsyth,  37  Pa.  St.  503,  78  Am.  South  Dakota  Cent.  R.  Co.,  26  S.  D. 

Dec.  441.  1,  127  N.  W.  648,  Ann.  Cas.  1912D 

Note:  102  A.  S.  R.  247.  979. 

9.  McKinney    v.    Griggs,    5    Bush  15.  Embury  v.  Conner,  3  N.  T.  511, 
(Ky.)  401,  96  Am.  Dec.  360.  53  Am.  Dec.  325.     See  also  Baker  v. 

10.  Hayes  v.   Livingston,  34  Mich.   Braman,  6  Hill   (N.  Y.)  47,  40  Am. 
384,  22  Am.  Rep.  533.  Dec.  387. 

11.  See  Dedication,  vol.  8,  p.  889       Note:  53  Am.  Dec.  325. 
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to  transfer  an  estate  in  land  in  violation  of  the  statute.**  Also  an 
agreement  for  the  submission  of  the  respective  claims  of  the  par- 
ties to  arbitration  is  within  the  statute  and  must  be  in  writing  to 
render  the  award  binding  on  the  parties ;  *'  and  this  includes  a 
submission  of  the  question  of  the  existence  of  an  easement  such  as 
a  right  of  way  over  the  land  of  one  of  the  parties  or  the  like.  ** 
It  is  otherwise,  however,  as  to  a  submission  to  arbitration  of  the  ques- 
tion of  a  disputed  boundary  between  adjacent  landowners,  this  being 
placed  on  the  same  basis  as  an  oral  agreement  between  the  parties 
^ng  a  disputed  boundary,  which  is,  as  a  general  rule,  upheld.** 
Where  the  submission  relates  to  the  price  to  be  paid  for  land  conveyed, 
ie  may  be  oral,  as  it  does  not  relate  to  an  interest  in  the  land.** 

146.  Agreements  as  to  Division  Fences. — The  authorities  differ 
OS  to  the  effect  of  the  statute  on  oral  agreements  between  adjoining 
landowners  regarding  the  erection  and  maintenance  of  division 
fences.  According  to  the  view  taken  in  some  cases,  the  obligation  of 
a  landowner  to  build  and  maintain  a  division  fence,  in  whole  or  in 
part,  for  the  benefit  of  adjoining  land  is  something  more  than  an 
obligation  to  furnish  the  materials  and  labor  necessary  from  time  to 
time  for  the  erection  and  repartition  of  the  fence.  It  imposes  a  burden 
on  the  land  itself.  And  in  accordance  with  the  general  rule  that 
an  easement,  being  an  interest  in  realty,  cannot  be  created  by  an  oral 
agreement  it  is  held  that  an  agreement  by  an  owner  of  land  to  majp- 
tain  a  partition  fence  between  such  land  and  that  of  an  adjoining 
proprietor  cannot  ordinarily  rest  in  parol,  but,  to  be  binding,  must  be 
in  writing.*  A  fortiori  this  is  true  where  the  division  fence  is  to  be 
built  and  maintained  within  the  bounds  of  one  of  the  pariies.*  So  a 
contract  for  the  conveyance  of  an  undivided  interest  in  a  partition 
fence  is  a  contract  for  the  release  of  an  interest  in  real  estate,  and  theie- 

16.  Smith    v.    Homback,    4    Litt.  291,  47  So.  874,  22  L.R.A.(N.S.)  716. 
(Ky.)  232, 14  Am.  Dec.  132.  As  to  the  Note:  Ann.  Cas.  1913D  202. 
effect  of  such  an  admission  by  way  of  19.  See   Arbitration   and   Award, 
estoppel,  see  Estoppel,  vol.  10,  p.  779  vol.  2,  p.  359.     See  also  infra,  par. 
et  seq.     See  also  par.  119,  supra.  183  et  seq. 

17.  Davy  v.  Faw,  7  Cranch  171,  3  20.  Davy  v.  Faw,  7  Craneh  171,  3 
U.  S.  (L.  ed.)  305;  Walden  v.  Me-  U.  S.  (L.  ed.)  305;  Lilley  v.  Tuttle, 
Kinnon,  157  Ala.  291,  47  So.  874,  22  52  Colo.  121,  117  Pac.  896,  Ann.  Cas. 
L.R.A.(N.S.)  716;  Stark  v.  Cannady,  1913D  196. 

3  Litt.   (Ky.)   399,  14  Am.  Dec.  76;  Note:  Ann.  Cas.  1913D  202. 

Brown  v.  Burkenmeyer,  9  Dana  (Ky.)  1.  Rudisill  v.  Cross,  54  Ark.  519,  16 

159,  33  Am.   Dec.  541;   Philbrick  v.  S.  W.  575,  26  A.  S.  R.  57;  Knox  v. 

Preble,  18  Me.  225,  36  Am.  Dec.  718;  Tucker,  48  Me.  373,  77  Am.  Dee.  233. 

Galbraith  v.  Lunsford,  87  Tenn.  89,  Notes:  68  Am.  Dec.  626;  27  L.R.A. 

9  S.  W.  365,  1  L.R.A.  522;  Stewart  v.  (N.S.)   226. 

Cass,  16  Vt.  663,  42  Am.  Dec.  534.  2.  White  v.  Hapeman,  43  Mich.  267, 

Notes:  102  A.  S.  B.  247;  22  L.R.A.  5  N.  W.  313,  38  Am.  Rep.  178. 

(N.S.)  716;  Ann.  Cas.  1913D  201.  Note:  27  L.R.A.(N.S.)  227. 

18.  Walden  v.  McEinnon,  157  Ala. 
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fore  to  be  binding  must,  in  the  absence  of  paxt  performance,  be-  in 
writing.*  In  other  cases,  however,  the  validity  of  an  oral  agreement 
with  respect  to  the  maintenance  of  a  division  fence  has  been  upheld.* 
Thus  an  oral  agreement  setting  apart  the  portion  of  a  division  fence 
to  be  maintained  by  the  several  parties,  especially  when  intended  as 
a  temporary  agreement  until  changed  or  repudiated  by  one  of  the 
parties,  is  held  binding.*  An  agreement  by  one  adjoining  owner  to 
pay  the  other  one  half  the  cost  of  constructing  a  partition  fence  is 
not  affected  by  the  statute.*  In  some  cases  the  statutes  relating 
to  division  fences  have  been  held  not  to  render  invalid,  as  betw^een 
the  parties,  oral  agreements  for  their  division  and  maintenance,' 
such  as  a  provision  requiring  an  agreement  as  to  the  maintenance  of 
division  fences  to  be  recorded  to  make  it  binding  upon  a  grantee  of  one 
of  the  parties.*  In  other  cases,  however,  this  class  of  statutes  has  been 
held  to  require  any  agreement  between  the  parties  as  to  the  division 
and  maintenance  of  such  fences  to  be  in  writing.' 

147.  Transfers  between  Cotenants;  Severance  of  Joint  Tenancy; 
Partition. — The  statute  precludes  one  cotenant  from  transferring  his 
interest  to  his  cotenant  by  parol,**  and  an  oral  agreement  by  one 
cotenant  to  convey  his  interest  in  the  land  to  another  cotenant  is 
within  the  statute  as  a  contract  for  the'sale  of  an  interest  in  the  land 
held  in  cotenancy.**  As  a  surrender  or  change  of  possession  is  an 
essential  requisite  to  take  an  oral  contract  of  sale  out  of  the  operation 
of*  the  statute,  and  sanction  a  decree  for  its  specific  performance,  tlie 
retention  of  the  possession  by  the  purchasing  cotenant  will  not 
take  the  transaction  out  of  the  operation  of  the  statute.**  It  is 
held  that  the  fact  that  the  cotenant  making  the  purchase  has  in 
reliance  on  the  oral  agreement  completed  similar  independent  oral 
agreements  with  other  cotenants  by  paying  for  their  shares  and 
receiving  conveyances  is  insufficient  to  take  the  transaction  out  of 
the  operation  of  the  statute.**  In  this  country  it  has  been  held  that, 

3.  Rudisili  V.  Cross,  54  Ark.  519,  16  8.  McAfee  v.  Walker,  82  Kan.  182, 
S.  W.  575,  26  A.  S.  R.  57  and  note.  107  Pac.   637,  27  L.R.A.(N.S.)    226. 

4.  Meyer  v.  Perkins,  89  Neb.  59, 130  9.  Knox  v.  Tucker,  48  Me.  373,  77 
N.  W.  986,  Ann.  Cas.  1912C  468.  Am.  Dec.  233;  White  v.  Hapeman,  43 

Notes:  68  Am.  Dec.  628;  27  L.R.A.  Mich.  267,  5  N.  W.  313,  38  Am.  Rep. 

(N.S.)  226;  Ann.  Cas.  1912C  468.  178. 

5.  McAfee  v.  Walker,  82  Kan.  182,  Note:  Ann.  Cas.  1912C  471. 
107  Pac.  637,  27  L.R.A.(N.S.)    226.  See  Fences,  vol.  11,  p.  882. 

See  also  Soott  v.  Grover,  56  Vt.  499,  10.  Workman  v.  Guthrie.  29  Pa.  St. 

48  Am.  Rep.  814.  495,  72  Am.  Dec.  654;  Mccormick's 

Notes:  10  L.R.A.(N.S.)   227;  Ann.  Appeal,  57  Pa.  St.  54,  98  Am.  Dec. 

Cas.  1912C  470.  191. 

6.  Rudisili  V.  Cross,  54  Ark.  519,  16  11.  Graves  v.  Goldthwait,  153  Mass. 
S.  W.  575,  26  A.  S.  R.  57.  268,  26  N.  E.  860,  10  L.R.A.  763. 

7.  Meyer  v.   Perkins,   89  Neb.   59,  12.  Workman    v.    Guthrie,    29    Pa. 
130  N.  W.  986,  Ann.  Cas.  19r2C  468  St.  495,  72  Am.  Dec.  654. 

and  note.  13.  Graves  v.  Goldthwait,  153  Mass. 
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prior  to  the  adoption  of  the  English  statute,  joint  tenants  could  by  an 
oral  agreement  sever  the  joint  tenancy,  thereby  rendering  their  ten- 
ancy an  ordinary  tenanicy  in  common  and  thus  defeat  the  right  of 
survivorship.^*  A  parol  partition  between  joint  tenants  is  valid  at 
common  law.**  The  authorities  are  not  in  accord  as  regards  the  valid- 
ity of  an  oral  partition  as  aflfected  by  the  statute  of  frauds.  Accord- 
ing to  the  view  taken  in  some  jurisdictions  an  oral  partition  is  regard- 
ed as  within  the  operation  of  the  statute;  in  other  jurisdictions,  the 
contrary  view  is  taken.  Even  though  an  unexecuted  oral  partition 
is  within  the  statute,  if  the  partition  is  actually  carried  out  and  the 
parties  have  for  any  considerable  time  held  the  several  possession  of 
the  part  allotted  to  each,  the  transaction  will  be  upheld  and  enforced 
in  equity.** 

Undertakings  and  Reservations  on  Conveyance  of  Land 

148.  In  General. — ^The  provision  of  the  statute  relating  to  contracts 
for  the  sale  of  land  does  not  include  collateral  or  independent  under- 
takings outside  of  such  contracts ;  and  the  fact  that  an  oral  stipulation 
forms  a  part  of  an  agreement  for  the  sale  of  an  interest  in  land  does 
not  prevent  an  action  from  being  maintained  on  it,  provided  (1)  that 
the  action  does  not  tend  to  enforce  the  sale  or  purchase  of  the  interest 
in  land,  and  (2)  that  the  stipulation  is  susceptible  of  being  separately 
enforced  by  action."  And  the  general  rule  seems  to  be  that  where  a 
deed  has  been  executed  or  a  title  to  land  in  any  way  passed,  an  agree- 
ment between  the  parties  as  to  pecuniary  liabilities  growing  out  of  the 
transaction,  but  not  operating  to  take  any  interest  in  land  from  the 
grantee,  is  not  affected  by  the  statute.**  This  rule  is  applied  as  regards 
an  agreement  by  a  grantee  to  pay  over  to  the  grantor,  as  a  part  of  the 
consideration  for  the  conveyance,  a  portion  of  the  price  received  on 
a  resale  of  the  land.*'  Where  land  is  conveyed  by  a  quitclaim  deed, 
the  contemporaneous  oral  agreement  of  the  grantor  to  mqke  a  good 
title  if  his  deed  does  not  convey  a  good  title  is  within  the  statute.** 

268,  26  N.  E.  860,  10  L.R.A.  763.    As  17.  Haviland  v.  Sammis,  62  Conn, 

to  part  performance  taking  transac-  44,  25  Atl.  394,  36  A.  S.  R.  330. 

tions  out  of  the  operation  of  the  stat-  Note:  102  A.  S.  R.  234. 

ute  of  frauds  generally,  see  Specipio  18.  Allen  v.  Rees,  136  la.  423,  110 

Pebfobmance,  ante.  N.  W.  583,  8  L.R.A. (N.S.)  1137. 

14.  Overton  v.  Lacy,  6  T.  B.  Mon.  Notes:  1  Am.  Dee.  13;  102  A.  S.  H. 

(Ky.)  13, 17  Am.  Dee.  Ill  (announc-  235. 

ing  tiie  law  of  Virginia  prior  to  its  19.  See  snpra,  par.  130. 

adoption  of  the  statute  of  frauds).  20.  Ladd  v.  Holman,  109  Me.  46,  82 

16.  Overton  v.  Lacy,  6  T.  B.  Mon.  Atl.  437,  Ann.  Cas.  1913D  1238. 

(Ky.)  13, 17  Am.  Dee.  111.  Notes:  102  A.  S.R.  233;  Ann.  Cas. 

16.  See  PARTmoN,  vol.  20,  p.  721.  1913D  1239. 
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In  the  case  of  executed  conveyances  the  statute  does  not  alfect  the 
admissibility  of  oral  evidence  to  show  the  true  consideration  therefor.' 

149.  Refunding  or  Increase  of  Price. — On  principle  it  would  seem 
that  the  statute  does  not  invalidate  an  (H»1  agreement  on  the  part  of  a 
grantor  to  refund  to  the  grantee  a  proportionate  part  of  the  purchase 
money  in  case  the  land  conveyed  falls  diort  of  the  stipulated  quantity,* 
or  an  oral  agreement  on  the  part  of  the  grantee  to  pay  axx  aidditional 
amount  in  case  the  land  in  fact  exceeds  tide  estimated  quantity ; '  and 
an  oral  agreement,  made  after  the  conveyance  of  a  tract  of  land  de- 
scribed as  containing  a  certain  number  of  acres  more  or  less,  whereby 
the  parties  agreed  that  the  land  should  be  surveyed  and  in  case  of  an 
excess  over  the  stated  amount  the  grantee  should  pay  an  additional 
sum  and  in  case  of  a  deficiency  the  grantor  should  refund,  has  been 
held  enforceable.*  On  the  other  hand  it  has  been  held  that  an  agree- 
ment by  the  grantor  to  refund  in  case  of  a  shortage  in  the  quantity  is 
within  the  statute,*  and  the  same  view  has  been  taken  as  regards  a 
grantee's  agreement  to  pay  an  additional  amount  in  case  of  an  excess.* 
Where  a  contract  of  sale  had  been  executed  by  a  conveyance,  under 
which  the  grantee  was  to  pay  an  extra  sum  upon  the  happening  of  a 
certain  contingency,  such  as  the  finding  of  a  coal  deposit  upon  the  land 
within  a  stated  time,  certain  steps  to  explore  the  land  to  be  taken  by  the 
grantee,  it  was  held  that  an  oral  modification,  whereby  the  time  within 
which  the  contingency  may  happen  is  extended  in  consideration  of 
releasing  the  grantee  from  taking  immediate  steps  to  explore,  is  within 
the  statute  and  therefore  unenforceable.' 

150.  Removal  of  Incumbrances. — The  general  rule  appears  to  be 
that  an  oral  agreement  by  a  grantor  or  grantee  to  remove  existing 
incumbrances  is  valid  and  enforceable,  and  is  not  required  by  the 
statute  of  frauds  to  be  in  writing.  The  courts  adopt  the  view  that  such 
an  agreement  is  not  one  relating  to  the  sale  of  land  or  an  interest 
therein,  but  is  in  the  nature  of  an  agreement  concerning  the  land 
itself.*    So,  where  land  has  been  sold  and  conveyed,  an  agreement 

1.  Belden  v.  Seymour,  8  Conn.  304,  (Conn.)  22,  1  Am.  Dec.  11.    See  ako 
21  Am.  Dee.  661.  Belden  v.  Seymour,  8  Conn.  304,  21 

2.  Notes:  1  Am.  Dec.  13;  102  A.  Am.  Dec.  661  (referring  to  the  above 
S.  R.  234.  case  of  Bradley  v.  Blodget  with  seem- 

3.  Note:  102  A.  S.  R.  234.  ing  approval  but  distinguishing  it). 

4.  Howe  V.  O'Mally,  5  N.  C.  287,  Note:  102  A.  S.  B.  234. 

3  Am.  Dec.  694  (the  applicability  of  6.  Northrop     v.     Speary,    1     Day 

the  statute  of  frauds  does  not  seem,  (Conn.)  23,  2  Am.  Dec.  48.    See  also 

however,  to  have  been  raised  in  this  Belden  v.  Seymour,  8  Conn.  304,  21 

case,  the  defense  being  placed  on  the  Am.  Dec.  661. 

ground  of  a  want  of  consideration  and  7.  Heth    v.    Wooldridge,  '  6    Rand. 

that  the  oral  agreement  contradicted  (Va.)  605,  18  Am.  Dec.  751. 

the  deed,  neither  of  which  was  held  8.  Ladd  v-.  Holman,  109  Me.  46,  82 

tenable).  Atl.  437,  Ann.  Cas.  1913D  1238;  Nel- 

6.  Bradley      v.      Blodget,      Kirbv  son  v.  Brown,  140  Mo.  580,  41  S.  W. 
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between  the  parties,  for  the  use  by  the  grantee  of  such  an  amount  of 
the  unpaid  purchase  money  as  may  be  necessary  in  the  removal  of 
incumbrances  and  outstanding  claims  against  the  land,  is  not  within 
the  statute.*  Likewise  an  agreement  by  either  of  the  parties  to  a  con- 
veyance of  land  to  pay  the  taxes  that  are  or  may  be  assessed  thereon 
is  not  a  contract  for  the  sale  of  lands,  and  may  rest  in  parol.^*  And 
where  land  is  sold  and  conveyed  by  a  mortgagee  under  a  power  of 
sale  contained  in  the  mortgage  his  promise  to  put  the  purchaser  in 
possession  at  a  certain  time  is  not  within  the  statute.'*  On  the  other 
hand,  though  an  oral  agreement  by  a  grantor  to  remove  an  incum- 
brance on  the  land  conveyed  is  not  within  the  statute,  still  a  general 
agreement  on  his  part  to  make  a  good  title  to  the  land  conveyed,  if 
his  deed  does  not  have  such  effect,  is  within  the  statute,  as  it  is  in 
reality  nothing  more  than  a  contract  to  sell.**  Where  a  contract  for 
the  sale  of  land  free  from  incumbrances  is  oral,  and  is  performed  by 
a  conveyance  from  a  third  person  and  the  payment  of  the  purchase 
money  by  the  vendee,  it  has  been  held  that  this  will  not  take  the 
original  contract  out  of  the  operation  of  the  statute  so  as  to  enable  the 
vendee  to  maintain  an  action  at  law  to  recover  the  amount  paid  by  him 
to  remove  an  incumbrance.*' 

151.  Reservations. — In  case  of  a  sale  and  transfer  of  land  the  stat- 
ute of  frauds  is  held  to  preclude  an  oral  reservation  of  an  interest  in 
the  land,  and  this  effect  also  follows  from  the  general  tule  excluding 
oral  evidence  to  limit  or  vary  the  operation  of  the  deed.**  While 
growing  crops  which  are  the  product,  of  annual  planting  and  cultiva- 
tion will  pass  by  a  sale  and  transfer  of  the  land  without  reservation,** 
according  to  the  better  view  such  crops  are  regarded  as  personal  prop- 
erty for  the  purpose  of  sale  and  not  as  an  interest  in  the  land  within 
the  meaning  of  the  provision  of  the  statute  relating  to  the  transfer 
or  sale  of  an  interest  in  lands.**  And  while  the  contrary  view  has 
been  taken  *'  it  is  the  general  rule  that  an  oral  reservation  of  the 
growing  crops  is  not  prohibited  by  the  statute.**    In  many  caises,  when 

960,  62  A.  S.  R.  755;  Foster  ▼.  Hoff,  14.  See  Evu)encb,  vol.  10,  pp.  1022- 

37  Okla.  144, 131  Pac.  531,  Ann,  Cas.  1023. 

1916B  218.  ■  15.  See  Crops,  vol.  8,  p.  358  et  seq. 

Note:  Ann.  Cas.  1916B  221.  16.  See  supra,  par.  124. 

9.  Foster  t.  Hoff,  37  Okla.  144,  131  17.  Mcllvaine  v.  Harris,  20  Mo.  457, 
Pac.  531,  Ann.  Cas.  191 UB  218.  64  Am.  Dec.  196. 

10.  Note:  102  A.  S.  B.  235.  Notes:  102  A.  S.  R.  233;  23  t.R.A. 

11.  Lamm  v.  Port  Deposit  Home-    (N.S.)  1224. 

stead  Aas'n,  49  Md.  233,  33  Am.  Eep.  18.  Willard  v.  Higdon,  123  Md.  447, 

246,  91  AtL  577,  Ann.   Cas.   191CC   3.39; 

12.  Ladd  v.  Hojman,  109  Me.  46,  82  Cooper  v.  Kennedy,  86  Neb.  119,  124 
Atl.  437,  Ann.  Cas.  19130  1238.  N.  W.  Il3l,  136  A.  S.  R.  701,  31 

Note:  Anil.  Cas.  1913D  1238.  L.R.A.(N.S.)  761;  Flynt  v.  Conrad,  61 

13.  Baldwin  v.  Palmer,  10  N.  Y.    N.  C  190,  93  Am.  Dec.  588;  Hcrron  v. 
232,  61  Am.  Dec.  743.  Hcrron,  47  Ohio  St.  54^,:25'N.  E.  420, 
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considered  as  a  matter  of  evidence,  the  courts  refuse,  if  objection  is 
duly  made,  to  admit  evidence  of  a  parol  reservation  of  the  growing 
crops  under  the  rule  of  evidence  that  the  terms  of  a  wTitten  instru- 
ment cannot  be  contradicted  or  varied  by  parol.*'  Other  cases  hold 
that  this  rule  does  not  exclude  e\ndence  of  such  an  oral  resen-ation, 
as  the  effect  of  such  evidence  merely  gofes  to  the  consideration.**  The 
natural  products  of  the  soil,  which  grow  without  the  culture  of  man's 
hand,  are,  according  to  the  better  view,  regarded  as  a  part  of  the 
realty,  and  their  sale  falls  within  the  provision  relating  to  the  sale 
or  transfer  of  an  interest  in  land,*  and  it  is  accordingly  held  that  to 
uphold  an  oral  reservation  of  title  to  such  products  would  be  viola- 
tive of  the  statute.*  This  is  held  true  as  to  a  reservation  of  the  title 
to  trees  and  timber ;  •  and  in  case  of  buildings,  constituting  a  part  of 
the  realty  and  which,  as  between  the  grantor  and  the  grantee,  will 
ordinarily  pass  with  a  conveyance  of  the  land,  it  has  been  held  that 
to  give  eflfect  to  an  oral  reservation  thereof  will  not  only  violate  the 
rule  excluding  oral  evidence  to  vary  or  limit  the  operation  of  the 
deed,*  but  will  be  violative  of  the  statute  of  frauds.* 

Easements  and  Licenses 

152.  Easements  Generally. — Inmost  jurisdictions  in  this  country 
the  statutes  follow  in  effect  the  English  statute  prohibiting  the 
creation  by  parol  of  any  "interest"  in  real  property  and  requiring  any 
contract  for  the  sale  of  any  "interest"  therein  to  be  in  writing,  and  it 
is  universally  held  that  an  easement  is  an  "interest"  within  the  mean- 
ing of  such  term  and  therefore  that  the  weation  or  an  agreement  to 
create  an  easement  is  within  the  statute.*    Also  an  easement  is  an 

21  A.  S.  R.  854,  9  L.R.A.  667;  Gra-  Note:  23  L.RA.(N.S.)  1221. 

bow  V.  McCracken,  23  OUa.  612,  102  20.  Grabow  v.  McCra<*en,  23  Old*. 

Pac.  84,  18  Ann.  Gas.  503,  23  L.R.A.  612,  102  Pac.  84,  IS  Ann.  Gas.  503 

<N.S.)   1218;  Backenstoss  v.  Stabler,  and  note,  23  L.R.A. (N.S.)  1218. 

33   Pa.   St.   251,   75   Am.   Dec.   592;  Note:  23  L.R.A.(N.S.)  1223. 

Bjomson  v.  Rostad,  30  S.  D.  40,  137  See  Evidence,  vol.  10,  p.  1042  et  seq. 

N.  W.  567,  Ann.  Cas.  1915A  1151  and  1.  See  supra,  par.  124. 

note  2.  Backenstoss   v.    Stabler,   33   Pa. 

Notes:  102  A.  S.  R.  233;  131  A.  S.  St.  251,  75  Am.  Dec.  592. 

R.  621;  23  L.R.A. (N.S.)  1222;  Ann.  Note:  102  A.  S.  R.  233. 

Cas.  1915A  1155.  3.  Backenstoss   v.    Stabler,   33   Pa. 

19.  Gibbons  v.  Dillingham,  10  Ark.  St.  251,  75  Am.  Dee.  592. 

9,  50  Am.  Dec.  233;  Smith  v.  Price,  39  4.  See  Evidence,  vol.  10,  pp.  1022- 

111.  28,  89  Am.  Dec.  284;  Turner  v.  1023. 

Cool,  23  Ind.  56,  85  Am.  Dec.  449;  6.  Leonard  v.  Claugh,  133  N.  Y.  292, 

Brown  v.  Thurston,  56  Me.  126,  96  31  N.  E.  93,  16  L.R.A.  305. 

Am   Dec.  438;  Kammrath  v.  Kidd,  89  Note:  102  A.  S.  R.  233, 

Minn.  380,  95  N.  W.  213,  99  A.  S.  R.  6.  Wynn  v.   Garland,  19   Ark.  23, 

603;  McDvaine  v.  Harris,  20  Mo.  457,  68  Am.  Dec.  190;  Walker  v.  Shackel- 
64  Am.  Dec.  196.          -     -- 
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incorporeal  hereditament  and  can,  at  common  law,  be  transferred  by 
deed  only,  in  pursuance  of  the  rule  that  such  rights  lie  only  in  grant,' 
and  the  third  section  of  the  English  statute,  as  re-enacted  iu  most 
jurisdictions  in  this  country  requiring  any  assignment  or  transfer  of 
any  "interest"  in  land  to  be  in  writing,  precludes  the  owner  of  an 
easement  from  transferring  it  by  oral  agreement.*  In  some  instances 
the  statutes,  while  they  substantially  follow  the  English  statute,  so 
far  as  to  require  a  conveyance  of  any  "estate  of  inheritance  or  free- 
hold, or  for  a  term  of  more  than  one  year,  in  lands  and  tenements," 
as  well  as  "any  contract  for  the  sale  of  real  estate,  or  the  lease  thereof 
for  a  longer  term  than  one  year,"  to  be  in  writing,  omit  to  re-enact 
the  additional  words  of  the  English  statute,  in  the  clause  concerning 
conveyances,  "or  any  uncertain  interest  of,  in,  to  or  out  of"  lands  or 
tenements,  and,  in  the  other  clause,  "or  any  interest  in  or  concerning 
them."  Under  this  class  of  statutes  an  oral  agreement  for  the  future 
sale  or  creation  of  an  easement  has  been  held  not  to  be  within  the 
statute ;  •  and  it  has  been  held  that  an  oral  agreement  by  a  railroad 
company  to  maintain  a  switch  for  the  benefit  of  a  person  is  not  pro- 
hibited.'" Part  performance  may,  as  in  case  of  a  contract  for  the  sale 
of  any  other  interest  in  land,*'  take  an  oral  grant  or  agreement  to 

ford,  49  Ark.  503,  5  S.  W.  887,  4  A.   ta  Cent.  E.  Co.,  26  S.  D.  1,  127  N.  W. 
S.  R.  61;  Cook  v.  Pridgen,  45  Ga.  331,   648,  Ann.  Cas.  1912D  979;  Harris  v. 
12  Am.  Rep.  582;  Howes  v.  Barmon,   Miller,   Meigs    (Tenn.)    158,   33   Am. 
11  Idaho  64,  81  Pac.  48,  114  A.  S.  R.   Dec.  138;  Nunnelly  v.  Southern  Iron 
255,    69    L.R.A.    568;    Woodward    v.   Co.,  94  Tenn.  397,  29  S.  W.  361,  28 
Seely,  11  111.  157,  50  Am.  Dee.  445;    L.R.A.  421;  Pifer  v.  Brown,  43  W. 
Schmidt  v.  Brown,  226  III.  590,  80  N.   Va.  412,  27  S.  E.  399,  49  L.R.A.  497; 
E.  1071,  117  A.  S.  R.  261,  11  L.R.A.  Hazelton  v.   Putnam,  3  Pin.    (Wb.) 
(N.S.)  457;  Jones  v.  Stover,  131  la.   107,  54  Am.  Dec.  158;  Clute  v.  Carr, 
119,  108  N.  W.  112,  6  L.R.A.(N.S.)    20  Wis.  531,  91  Am.  Dee.  442. 
154;  Dnrrett  v.  Simpson,  3  T.  B.  Men.       Notes:  10  Am.  Dec.  42;  47  Am.  Dec. 
(Ky.)  517,  16  Am.  Dec.  115;  Smith   322;  49  L.R.A.  502. 
V.  Atkins,  110  Ky.  119,  60  S.  W.  930,       See  Easembints,  vol.  9,  p.  746. 
96  A.  S.  R.  424,  53  L.R.A.  790;  Hall       7.  Thompson  v,  Gr^ory,  4  Johns. 
T.  McLeod,  2  Mete.  (Ky.)  98,  74  Am.    (N.  Y.)  81,  4  Am.  Dec.  255. 
Dec.  400;  Stevens  v.  Stevens,  11  Meto.       8.  Todd  v.  Bettingen,  98  Minn.  170, 
(Mass.)  251,  45  Am.  Dec.  203;  Hodg-  107  N.  W.   1049,  8  Ann.   Cas.   960; 
kins  V.  Farrington,  150  Mass.  19,  22  Thompson  v.  Gregory,  4  Johns.    (N. 
N.  E.  73,  15  A.  S.  R.  168,  5  L.R.A.   T.)  81.  4  Am.  Dee.  255. 
209;  Todd  v.  Bettingen,  98  Minn.  170,       9.  Warner  v.  Texas,  etc..  R.  Co.,  164 
107  N.  W.  1049,  8  Ann.   Cas.  960;    U.  S,  418,  17  S.  Ct.  147,  41  U.  S. 
Munseh  v.  Stelter,  109  Minn.  403,  124    (L.  ed)  495  (Texas  statutes).    As  to 
N.  W.  14,  134  A.  S.  R.  785,  25  L.R.A.   the  effect  of  the  infra  annum  clause 
(N.S.)  727;  Bonelli  y  Blakemore,  66   upon    ag^ements   for   railway    priv- 
Miss.  136,  5  So.  228,  14  A.  S.  R.  5-50;    ileges,  see  supra,  par.  46. 
Puhr  V.  Dean,  26  Mo.  116,  69  Am.  Dec.       10.  Warner  v.  Texas,  etc.,  R.  Co., 
484;  PitJrin  v.  Long  Island  R.  Co.,  2   164  U.  S.  418,  17  S.  Ct.  147,  41  U.  S. 
Barb.  Ch.  (N.  T)  221,  47  Am.  Dec.    (L.  ed.)  495  (Texas  statutes). 
320;  Foster  V.  Browning,  4  R.  I.  47,  67       11.  See      Speciwo     Pbbformanob, 
Am.  Dec.  505;  Spawn  v.  South  Dako-  ante. 
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grant  an  easement  out  of  the  operation  of  the  statute,**  and  an  oral 
grant  of  an  easement  may  be  the  basis  for  an  adverse  user  which  will 
ripen  into  an  absolute  right  by  lapse  of  time.*' 

153.  Particular  Easements. — The  general  rule  announced  in  the 
preceding  section  that  an  easement  is  an  interest  in  land,  and  there- 
fore cannot  be  created  or  transferred  by  oral  agreement,  is  applied  to 
all  kinds  of  easements,  such  as  the  righ't  to  flood  lands  **  or  to  divert 
the  waters  of  a  water  course,**  or  a  private  right  of  way.**  The  right 
of  way  of  a  railroad  through  a  tract  of  land  may  be  a  mere  easement 
or  it  may  be  by  virtue  of  an  absolute  title  to  the  strip  of  land  occupied, 
either  of  which  constitutes  an  interest  in  land,  and  must  ordinarily  be 
evidenced  by  a  grant  in  writing ;  *'  and  an  oral  permission  given  by  an 
individual  to  a  railway  company  to  construct  its  tracks  on  his  land 
creates  only  a  license  revocable  at  will ;  *'  and  such  an  oral  license,  as 
distinguished  from  a  contract  of  sale  of  a  right  of  way,  is  generally 

12.  Wynn  v.  Garland,  19  Ark.  23,  14.  Woodward  v.  Sedy,  11  111.  157, 
68  Am.  Dec.  190;  Flickinger  v.  Shaw,  50  Am.  Dec.  445;  Seidensparger  v. 
87  Cal.  126,  25  Pac.  268,  22  A.  S.  R.  Spear,  17  Me.  123,  35  Am.  Dec.  234; 
234,  11  L.R.A.  134;  Cook  v.  Pridgen,  Thompson  v.  Gregory,  4  Johns.  (N. 
46  Ga.  331, 12  Am.  Rep.  582;  Western  T.)  81,  4  Am.  Dec.  255;  Mvmford  t. 
Union  Tel.  Co.  v.  Chicago,  etc.,  R.  Co.,  Whitney,  15  Wend.  (N.  Y.)  380,  30 
86  III  246,  29  Am.  Rep.  28;  Munsch  Am.  Dec.  60;  Harris  v.  Miller,  Meigs 
V.  Stelter,  109  Minn.  403,  124  N.  W.  (Tenn.)  158,  33  Am,  Dec.  138;  Hazel- 
14,  134  A.  S.  R.  785,  25  L.R.A.(N.S.)  ton  v.  Putnam,  3  Pin.  (Wis.)  107,  54 
727;  Wetmore  v.  White,  2  Caines  Cas.  Am.  Dec.  158;  Clute  v.  Carr,  20  Wis. 
(N.  Y.)  87,  2  Am.  Dec.  323;  Hazelton  531,  91  Am.  Dec.  442. 

V.  Putman,  3  Pin.  (Wis.)  107,. 54  Am.  Note:  33  Am.  Dec.  140. 

Dec.  158.  15.  Wetmore    v.    White,    2    Caines 

13.  Texas,  etc.,  R.  Co.  v.  Scott,  77  Cas.  (N.  Y.)  87,  2  Am.  Dec.  323. 
Fed.  726,  41  U.  S.  App.  624,  23  C.  16.  Howes  v.  Barmon,  U  Idaho  64 
C.  A.  424,  37  L.R.A.  94;  Gyra  v.  gl  Pac.  48, 114  A.  S.  R.  255,  09  L.R.A. 
Windier,  40  Colo.  366,  91  Pac.  36,  13  558;  Schmidt  v.  Brown,  226  111.  590, 
Ann.  Cas.  841;  Alderman  v.  New  gO  N.  E.  1071,  117  A.  S.  R.  261,  11 
Haven,  81  Conn.  137,  70  Atl.  626,  18  L.R.A.  (N.S.)  457;  HaU  v.  McLeod,  2 
L.R.A.(N.S.)  74;  Schmidt  v.  Brown,  Mete.  (Ky.)  98,  74  Am.  Dec  400; 
226  111.  590,  80  N.  E.  1071,  117  A.  S.  Bonelli  v.  Blakeanore,  66  Miss.  136,  5 
R.  261,  11  L.R.A.(N.8.)  457;  Rhea  v.  So.  228,  14  A.  S.  R.  550;  Poster  v. 
Forsyth,  37  Pa.  St.  503,  78  Am.  Dec.  Browning,  4  R.  L  47,  67  Am.  Dec. 
441;  McElhone  v.  McManes,  118  Pa.  505. 

?t.  600,  12  Atl.  564,  4  A.  S.  R.  616;  17.  Spawn  v.  Sonth  Dakota    Cent. 

I^echman  v.  Mills,  46  Wash.  624,  91  R.  Co.,  26  S.  D.  1,  127  N.  W.  648, 

Pac.  11,  13  Ann.  Cas.  923,  13  L.R.A.  Ann.  Cas.  1912D  979. 

(N.S.)    990.     See  also   Wiseman   v.  Note:  Ann.  Cas.  1912D  981. 

Lucksinger,  84  N.  Y.  31,  38  Am.  Rep.  See  Rau.roads,  vol.  22,  p.  850  et 

479.  seq.,  as  to  the  acquisition  of  a  ri|^ht  of 

Not^:  13  L.R.A.(N.S.)    990,  991;  way  generally.  ' 

13  Ann.  Cas.  9^.  18.  Note:    Ann.    Cas.    1912D    981. 

As  to  acquisition  of  easements  by  See  infria,  par.  155,  as  to  ibe  opera- 
prescription  generally,  see  Easements,  tion  of  the  statute  of  frauds  vrith  le- 
vol.  9,  p.  771  et  seq.  gard  to  the  oroation  of  a  license. 
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held  revocable,  even  though  the  railway  company  expends  large  sums 
of  money  in  constructing  the  tracks  on  the  faith  of  the  license.** 

154.  Profits  k  Prendre. — A  right  to  take  a  profit  from  the  land  of 
another  though  incorporeal  in  its  nature  may  constitute  an  interest  in 
the  land, -an  instance  of  which  ia  an  exclusive  right  to  hunt,  shoot  or 
fish  over  the  land  or  waters  of  another,*"  or  a  right  to  take  coal  from  the 
land  of  another.* 

155.  Licenses. — A  license  is  a  permission  or  authority  to  enter  the 
land  and  do  certain  acts,  or  series  of  acts,  the  parlies  not  intending  to 
convey  any  interest  in  the  land ;  *  and,  therefore,  a  contract  for  a 
license  is  not  within  the  provision  of  the  statute  relating  to  contracts 
for  the  sale  of  an  interest  in  land.'  Thus  an  agreement  to  let  a  hall 
for  dancing  parties  for  certain  non  consecutive  days  in  the  future  is 
merely  a  contract  for  a  license  to  enter  and  use  the  hall  for  the  purposes 
contemplated  and  is  not  a  contract  for  the  sale  of  an  interest  in  land 
within  the  meaning  of  the  statute ;  *  and  a  mere  lodger,  though  the 
rooms  he  is  to  occupy  are  designated,  is  not  regarded  as  having  any 
interest  or  estate  in  the  rooms,  and  an  oral  contract  for  board  and  lodg- 
ing is  not  regarded  as  within  the  statute.'  So  a  license  to  enter  land 
and  to  cut  timber,  or  to  gather  the  growing  crops,  may  be  valid,  though 
not  in  writing.*  Inasmuch  as  a  license  creat^  no  interest  in  the  land 
it  is  ordinarily  revocable,  subject,  however,  to  liability  on  the  part  of 
the  licensor  to  an  action  for  damages  for  breach  of  his  contract,^  and, 

19.  St.  Louis  Nat.  Stock  Yards  v.  Cas.  1915C  543;  Ricker  v.  Kelly,  1 
Wiggins  Ferry  Co.,  112  111.  384,  54  Greenl.  (Me.)  117,  10  Am.  Dec.  38; 
Am.  Rep.  243.  Johnson  v.  Wilkinson,  139  Mass.  3,  29 

Note:  Ann.  Cas.  1912D  981.  N.  E.  62,  52  Am.  Rep.  698;  Hodgkins 

As  to  the  revocation  of  a  license  gen-  v.  Farrington,  150  Mass.  19,  22  N.  E. 

erally,  see  Licenses,  vol.  17,  p.  576  et  73,  15  A.  S.  R.  168,  5  L.R.A.  209; 

aeq.  Morrill  y.  Mackman,  24  Mich.  279,  9 

20.  Bingham  v.  Salene,  15  Ore.  208,  Am.  Rep.  124;  Fuhr  v.  Dean,  26  Mo. 
14  Pac.  523,  3  A.  S.  R.  152.  See  also  116,  69  Am.  Dec.  484;  Woodbury  v. 
State  V.  Mallory,  73  Ark.  236,  83  S.  W.  Parshley,  7  N.  H.  237,  26  Am.  Deo. 
955,  3  Ann.  Cas.  852,  67  L.R.A.  773.   739;  McKeUip  v.  McIIhenny,  4  Watts 

Notes:  40  L.R.A. (N.S.)   300;  Ann.  (Pa.)  317,  28  Am.  Dee.  711;  Treat  v. 

Cas.  1914B  545.  Hilea,  68  Wis.  344,  32  N.  W.  517,  60 

1.  Huff  v.  McCauley,  53  Pa.  St.  206,  Am.  Rep.  858.  See  also  Licenses,  vol. 
91  Am.  Dec.  203.    See  Mines,  vol.  18,  17,  p.  566. 

p.  1173  et  seq.,  as  to  the  effect  of  the  4.  Johnson  v.  Wilkinson,  139  Mass. 

statute  of  frauds  on  contracts  for  the  3,  29  N.  E.  62,  52  Am.  Rep.  698. 

sale  of  minerals  generally.  5.  White  v.  Maynard,  111  Mass.  250, 

2.  Licenses,  vol.  17,  p.  564.  15  Am.  Rep.  28.    As  to  the  distinction 

3.  Rhodes  v.  Otis,  33  Ala.  578,  73  between  a  lodger  and  a  tenant  or  lessee. 
Am.  Dec.  439;  Wynn  v.  Garland,  19  see  Landlord  and  Tenant,  vol.  16,  p. 
Ark.  23,  68  Am.  Dec.  190;  Howes  v.  552  et  seq. 

Barmon,  11  Idaho  64,  81  Pac.  48,  114       6.  Johnson  v.  Wilkinson,  139  Mass. 
A.   S.   R.   255,  69  L.R.A.   568:  East  3,  29  N.  E.  62,  52  Am.  Rep.  698. 
Tennessee  Tel.   Co..  v.  Paris  Electric       7.  Johnson  v.  Wilkinson,  130  Mass. 
Co.,  156  Ky.  762, 162  S.  W.  530,  Ann.  3,  29  N.  E.  62,  52  Am.  Rep.  698. 
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when  permanent  in  its  nature,  to  hold  it  irrevocable,  if  created  by  an 
oral  agreement,  would,  it  has  been  frequently  said,  be  a  violation  of 
the  statute  and  permit  an  interest  in  land  to  be  created  without  writ- 
ing.' Still  if  a  license  has  been  executed,  and  the  licensee  has  made 
large  expenditures,  by  way  of  improvements  or  structures  on  the  land, 
on  the  faith  thereof,  he  will,  according  to  the  view  taken  in  some  cases, 
be  decreed  to  have  acquired  an  irrevocable  interest  in  the  land  which  a 
court  of  equity  will  protecfagainst  an  attempted  revocation,' 

Leaaea 

156.  In  General. — ^Th«  English  statute  after  providing  that  the 
creation  by  oral  agreement  of  any  term  for  years  shall  have  the  force 
and  effect  of  a  lease  or  estate  at  will  only,  except  "all  leases  not  to  ex- 
ceed the  term  of  three  years  from  the  maJdng  thereof,  whereupon  the 
rent  reser\-ed  to  the  landlord,  during  such  term,  shall  amount  to  two 
third  part  at  the  least  of  the  full  improved  value  of  the,  thing  de- 
mised." A  similar  provision  is  contained  in  the  statutes  in  a  number  of 
jurisdictions  in  this  country,  the  exception  being,  as  in  the  English 
statute,  leases  for  three  years.*"  In  other  jurisdictions  the  statute  cuta 
down  to  one  year  the  term  for  which  leases  may  be  created  by  an  oral 
agreement.**  The  rent  clause,  as  incorporated  in  the  English  statute 
and  in  the  statutes  in  some  of  the  jurisdictions  in  this  country,  is  given 
effect  by  the  courts  and  to  take  an  oral  lease  out  of  the  denunciation  of 

8.  Howes  V.  Barmon,  11  Idaho  64,  9.  Rhodes  v.  Otis,  33  Ala.  578,  73 
81  Pac.  48, 114  A.  S.  R.  255,  69  L.R.A.  Am.  Dec.  439;  Cook  v.  Pridgen,  45 
568;  Woodward  v.  Seely,  11  IlL  157,  Ga.  331,  12  Am.  Dec.  582;  Rickec  v. 
50  Am.  Dec.  445;  St.  Louis  Nat.  Stock  Kelly,  1  Greenl.  (Me.)  117,  10  Am. 
Yards  v.  Wiggins  Ferry  Co.,  112  111.  Dec.  38;  Wilson  v.  Chalfant,  15  Ohio 
384,  54  Am.  Rep.  243;  Jones  V.  Stover,  248,  45  Am.  Dec.  574;  McKellip  v. 
131  la.  119,  108  N.  W.  112,  6  L.R.A.  Mcllhenny,  4  Watts  (Pa.)  317,  28  Am. 
(N.S.)  154;  Stevens  v.  Stevens,  11  Dec.  711.  See  also  Licenses,  voL  17, 
Mete.  (Mass.)  251,  45  Am.  Dec.  203;  p.  576  et  seq. 

Hodgkins  v.  Farrington,  150  Mass.  19,  10.  Cochran  v.  Ward,  5  Ind.  App. 
22  N.  E.  73, 15  A.  S.  R.  168,  5  L.R.A.  89,  29  N.  E.  795,  31  N.  E.  581,  51  A. 
209;  Johnson  v.  Skillman,  29  Minn.  S.  R.  229;  Clement  v.  Toung  McShea 
95,  12  N.  W.  149,  43  Am.  Rep.  192;  Amusement  Co.,  70  N.  J.  Eq.  677,  67 
Putney  v.  Day,  6  N.  H.  430,  25  Am.  Atl.  82,  118  A.  S.  R.  747;  Adams  v. 
Dec.  470;  Mumford  v.  Whitney,  15  McKesson,  53  Pa.  St.  81,  91  Am.  Dec. 
Wend.  (N.  T.)  380,  30  Am.  Dec.  60;   183. 

Luce  V.  Carley,  24  Wend.  (N.  Y.)  Notes:  17  A.  S.  R.  749;  12  L.R.A. 
451,    35    Am.    Dec.    637;    Foster    v.  67. 

Browning,  4  R.  I.  47,  67  Am.  Dec.  11.  Pusey  v.  Omaha  Presbyterian 
505;  Pifer  v.  Brown,  43  W.  Va.  412,  Hospital,  70  Neb.  353,  97  N.  W.  475, 
27  S.  E.  399,  49  L.R.A.  497;  Clute  113  A.  S.  R.  788;  Reeder  v.  Sayre, 
V.  Carr,  20  Wis.  531,  91  Am.  Dec.  70  N.  Y.  180,  26  Am.  Rep.  567;  Wal- 
442.  lace  v.  Scoggins,  18  Ore.  502,  21  Pac 

Notes:  10  Am.  Dec.  42;  49  L.R.A.  558, 17  A.  S.  £.  749. 
497,  502. 
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25  R.  C.  L.  STATUTE  OF  FRAUDS  §§  157,  158 

the  statute  the  rent  reserved  must  equal  the  specified  amount.*'  'the 
phrase  "two  third  part  at  least  of  the  thing  demised"  means  such  part 
of  the  rental  value  of  the  demised  premises  and  not  of  the  value  of  the 
fee.**  Entry  by  the  tenant  under  an  oral  lease  for  a  longer  period  than 
authorized  by  the  statute  creates  the  relation  of  landlord  and  tenant 
between  the  parties.**  As  a  general  rule  the  nature  of  the  tenancy  in 
its  incipiency  is  only  an  estate  or  tenancy  at  will,'*  but  it  is  generally 
recognized  that  a  periodical  tenancy,  such  as  a  tenancy  from  year  to 
year,  month  to  month  or  the  like,  may  arise  from  tlie  continued  oc- 
cupancy and  payment  of- a  periodical  rent."  In  some  instances  the 
statute  provides  that  the  lease  shall  be  valid  as  a  lease  for  a  year.*' 

157.  Seal. — A  provision  requiring  leases  for  a  stated  term  to  be 
in  writing  does-  not  require  that  they  be  under  seal,**  but  a  tenancy 
which  operates  as  an  estate  for  life  being  a  freehold  can  only,  as  a 
general  rule,  be  passed  by  deed,  that  is,  by  writing  under  .«cal,  as  in 
case  of  other  freehold  estates.**  In  England  the  statute  of  8  &  9  Vict., 
c.  106,  §  3,  provides  that  leases  for  a  stated  term  if  not  under  seal  are 
void  at  law ;  *•  and  in  this  country  statutes  have  been  enacted  in  some 
jurisdictions  requiring  leases  for  more  than  a  stated  term  to  be  by  deed, 
as  in  case  of  a  conveyance  of  the  fee.*  Such  a  provision  does  not  pre- 
vent the  enforcement  in  equity  of  an  agreement  for  a  lease,  for  the 
stated  period,  if  in  writing;  *  and  though  the  instrument  is  in  form  a 
present  demise  and  as  such  invalid  for  want  of  a  seal,  it  has  been  held 
that  it  would  be  sustained  in  equity  and  enforced  as  an  agreement  for 
a  lease.* 

158.  Assignment  of  Leasehold  Estate. — Section  3  of  the  English 
statute  of  frauds  expressly  requires  an  assignment  of  a  leasehold  estate 
to  be  in  writing  and  it  seems  that  no  assignment  of  a  lease  is  valid 
unless  in  writing.*  It  is  also  held  that  a  contract  for  the  assignment 
of  a  leasehold  estate  is  one  for  the  sale  of  an  interest  in  or  concerning 
land  and  within  the  provision  of  the  statute  relating  to  such  contracts.' 

12.  Note:  12  L.R.A.  67.  19.  See  Deeds,  vol.  8,  p.  925. 

13.  Childers  v.  Lee,  5  N.  M.  576,  25       20.  Martin  v.  Smith,  L.  R.  9  Exch. 
Pac.  781,  12  L.R.A.  67.  50,  43  L.  J.  Exch.  42,  30  L.  T.  N.  S. 

14.  Diike     v.     Harper,     6     Terg.  268,  22  W.  R.  336,  8  Eng.  Rul.  Cas. 
(Tenn.)  280,  27  Am.  Dec.  462.  646;  PaAer  v.  Taswell,  27  L.  J.  Ch. 

16.  Whitney  v.  Swett,  22  N.  H.  10,  812, 2  De  G.  &  J.  559,  8  Eng.  Rnl.  Cas. 

53  Am.  Dec.  228;  Talamo  v.  Spitzmil-  642. 

ler,  120  N.  Y.  37,  23  N.  E.  980,  17  A.       1.  Orbenz,  v.  Exiey,  etc.,  Co.,  52  W. 

S.  R.  607,  8  L.R.A.  221.  Va.  476,  44  S.  E.  149,  61  L.R.A  957. 

16.  See  Landlord  and  Tenant,  vol.       2.  Martin  v.  Smith,  L.  R.  9  Exch. 
16,  p.  574  et  seq.  50, 43  L.  J.  Exch.  42, 30  L.  T.  N.  S.  268, 

17.  Osgood   V.   Shea,  86  Neb.  729,  22  W.  R.  336,  8  Eng.  Rul.  Cas.  646. 
126  N.  W.  310,  42  L.R.A.(N.S.)  648.       3.  Parker  v.  Taswell,  27  L.  J.  Ch. 

18.  Calkins  v.  Pierce,  112  Me.  474,  812,  2  Dc  G.  &  J.  559,  8  Eng.  RuL 
92  Atl.  529,  L.R.A.1915D  467.     See  Cas.  642. 

also  Landlord  and  Tenant,  vol.  16,      4.  Note:  15  L.R.A.  764. 
pp.  563-564.  6.  Chicf^o     Attachment     Co.     t. 
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The  language  of  the  statute,  not  being  limited  to  the  cieation  of  an 
estate,  but  including  every  contract  for  "the  sale  of  .  ,  .  any  in- 
terest in  or  concerning"  lands  "for  a  longer  term  than  one  year"  would 
seem,  as  clearly  as  it  is  possible  for  language  to  express  that  idea,  to  in- 
clude the  sale  by  the  tenant  of  the  remainder  of  his  term,  provided 
only  (hat  remainder  is  for  a  longer  term  than  one  yeax.  An  assign- 
ment of  a  term  is  the  transfer  of  the  whole  estate  of  the  tenant  therein 
to  a  third  person,  and  differs  from  a  lease  in  this :  that  by  the  latter  the 
lessor  grants  an  interest  less  than  his  own,  reserving  to  himself  a  re- 
version, but  by  ajj  assignment  he  parts  with  the  whole  property.  And 
as  the  statute  against  creating  a  parol  lease  applies  to  those  which  are 
car\ed  out  of  a  term  as  well  as  out  of  the  inheritance,  it  cannot  be  that 
a  termor  can  assign  his  whole  interest  verbally  when  he  could  not  un- 
derlet a  part  of  it  without  writing.'  The  question  as  to  whether  an 
assignee  of  a  term,  holding  under  an  oral  assignment,  may  defend 
against  the  ordinary  liability  of  an  assignee  to  the  landlord  is  dis- 
cussed elsewhere.^ 

159.  Exercise  of  Privilege  of  Renewal  or  Extension. — ^Where  a 
written  lease  provides  for  its  renewal  or  extension  for  an  additional 
term  at  the  option  of  the  lessee,  the  exercise  by  the  lessee  of  his  option 
is  not  affected  by  the  statute,  and,  to  render  his  election  to  renew  or 
extend  binding,  it  is  riot  necessary  that  notice  in  writing  be  given.* 
In  fact,  it  is  generally  held  that  tiie  mere  retention  of  the  possession 
will  itself  operate  as  a  binding  election  on  the  part  of  the  lessee  to  ex- 
tend the  lease  for  the  additional  term  therein  provided  for.* 

160.  Modification  of  Lease. — It  has  been  held  that  an  agreement 
changing  the  amount  of  rent  to  be  paid  under  an  existing  lease 
does  not  itself  involve  the  title  to  the  land  or  an  interest  therein  and 
the  statute  therefore  does  not  require  that  it  be  in  writing.  And  this 
has  been  held  true  as  regards  an  oil  lease  where  the  reJit  reserved  is  a 
part  of  the  oil  raised,  as  the  oil  to  be  paid  over  to  the  lessor  is  to  be  re- 
garded as  personalty.*'  The  general  question  as  to  whether  a  written 
contract  required  by  the  statute  of  frauds  to  be  in  writing  may  be  modi- 
fied by  an  oral  agreement  is  discussed  later.** 

Davis  Sewing  Maeh.  Co.,  142  111.  171,  E.  438, 15  L.R.A.  754. 

■6i  i\.  tij.  43tf,  15  L.R.A.  754;  Kingsley  7.  See  Landlord  and  Tesmit,  vol 

V.  Siebrecht,  92  Me.  23,  42  Atl.  249,  16,  p.  853. 

69  A.   S.  R.  486;   Tyler  Commercial  8.  Shepipard    v.    Rosenkrans,    109 

CoUege  V.  Stapleton,  33  Okla.  305,  125  Wis.  58,  85  N.  W.  199,  83  A.  S.  E. 

.  Pao.  443,  Ann.  Cas.  1916E  837  and  886. 

note,  42  L.R.A.  (N.S.)  162.     See  also  9.  See  Landlord  and  Tenant,  vol, 

Wolke  V.  Fleminp,  103  Ind.  105,  2  N.  16,  p.  892  et  seq.                                                  [ 

E  325,  53  Am.  Rep,  495,  10.  Nonamaker  v.   Amos,  73  Ohio 

Notes:  15  L.R.A,  764;  42  L.R.A.  St.  163,  76  N.  E.  949,  112  A.  S.  R. 

(N.S.)  162.  708,  4  Ann.  Cas.  170,  4  L.R.A.(N.S.) 

6.  Chicago  Attachment  Co.  v.  Davis  980. 

Sfwinff  Maoh.  Co.,  142  111.  171,  31  N.  11.  See  infra,  par.  352  et  seq. 
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161.  Lease  by  Agent. — The  English  statute,  with  regard  to  the 
creation  of  estates  in  land,  which  includes  leasehold  estates  exceeding 
three  years,  requires  the  authority  of  an  agent  of  the  lessor  granting 
such  a  lease  to  be  in  writing,  and  such  is  the  import  of  the  statutes  in 
this  coimtry.  The  provision,  however,  of  the  English  statute  relating 
to  contracts  for  the  sale  of  land  or  an  interest  therein  merely  requires 
the  agreement  to  be  signed  by  the  authorized  agent  of  the  lessor,  omit- 
ting the  words  "in  writing,"  and  this  is  also  the  provision  of  the  statute 
in  some  jurisdictions  in  this  country.  Under  such  a  provision  the 
authority  of  an  agent  of  the  lessor  to  make  a  binding  agreement  for  a 
lease  need  not  be  in  writing.**  Where  the  statute  requires  written  au- 
thority to  enable  an  agent  of  a  lessor  to  make  a  lease  for  longer  than 
the  stated  period,  if  an  agent  without  authority  or  without  written 
authority  makes  such  a  lease,  an  oral  ratification  or  confirmation  there- 
of by  the  lessor  can  give  to  the  lease  no  greater  force  or  efifect  than  it 
would  have  had  if  the  lessor  had  himself  originally  made  it  by  an 
oral  agreement,**  and  consequently  the  receipt  of  rent  by  the  lessor, 
in  accordance  with  the  terms  of  the  lease,  cannot  give  force  and 
effect  to  the  lease  by  way  of  ratification  or  confirmation.** 

162.  Agreement  to  Lease. — ^An  agreement  to  lease  land,  though  it 
may  not  be  within  the  provision  of  the  statute  with  regard  to  the  grant 
or  creation  of  an  interest  in  land,  is  a  contract  for  the  ^e  of  an  interest 
in  land,  and  within  the  provision  of  the  statute  relating  to  such  con- 
tracts.** In  some  jurisdictions  the  provision  relating  to  executory  con- 
tracts for  the  sale  of  an  interest  in  lands  expressly  excepts  frem  its 
operation  executory  contracts  for  the  leasing  of  lands  for  a  period  not 
to  exceed  a  stated  term ;  *•  and,  as  in  case  of  a  present  demise,*'  where 
the  exception  is  in  general  terms  of  "contracts  for  the  leasing  for  a 
period  not  longer  than  a  year"  or  other  stated  period,  without  the  ad- 
ditional phrase  "from  the  making  thereof,"  an  executory  contract  for 
a  lease  for  a  term  not  to  exceed  the  stated  period,  though  the  term  is  to 
commence  in  future  and  the  period,  from  the  time  of  the  making  of 
the  contract  to  the  time  when  the  lease  is  to  expire,  exceeds  a  year,  is 
not  required  to  be  in  writing.**  This,  of  course,  assumes  that  the  rule 
also  prevails  that  such  a  contract  is  not  within  the  infra  annum 
clause.*'    It  has  been  held  that  an  oral  agreement  for  a  lease  for  one 

12.  Clinan  v.  Cooke,  1  Sch.  &  Lef.    (Pa.)  129,  27  Am.  Dec.  338. 

22,  9  Rev.  Rep.  3,  6  Eng.  Rul.  Cas.       15.  Eaton    v.    Whitaker,   18    Conn. 
721.  222,  44  Am.  Dee.  586.  See  also  Jordan 

13.  McDowell  v.  Simpson,  3  Watts  v.  Greensboro  Furnace  Co.,  126  N.  C. 
(Pa.)    129,  27   Am.   Dec.  338.     See  143,  35  S.  E.  247,  78  A.  S.  R.  644. 
infra,  par.  327,  as  to  the  confirmation       16.  Younpr  v.  Dake,  5  N.  Y.  463,  55 
of  contracts  entered  into  by  an  agent.  Am.  Dee.  356. 

;«dthout  written  authority,  where  the  17.  See  the  following  paragraph, 

statute  requires  that  he  be  authorised  18.  Young  v.  Dake,  6  N.  Y.  463,  55 

in  writing  to  do  so.  Am.  Dec    356. 

14.  McDowell  v.  Simpson,  3  Watts  19.  See  supra,  par.  53,  as  to  the  ap- 
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year  with  the  privilege  of  extension  to  three  years  is  within  a  statute 
prohibiting  oral  leases  for  mtire  than  a  year,  as  it  is  in  effect  an  agree- 
ment for  a  lease  for  three  years.*"  An  oral  agreement  between  two  per- 
sons that  one  of  them  shdl  take  a.  lease  of  property  for  five  yeara,  and 
that  both  shall  occupy  it  during  such  term,  and  each  shall  pay  one  half 
of  the  rent,  is  within  the  statute;  and  if  the  one  who  agrees  to  take  the 
lease  does  so,  and  becomes  liable  for  rents  for  the  full  period  specified 
therein,  he  nevertheless  can  recover  from  the  other  only  for  such  time 
as  the  latter  actually  shares  in  the  occupancy  of  the  premises.*  A  writ- 
ten agreement  for  a  lease,  as  in  case  of  an  agreement  for  a  renewal,  is 
not  brought  within  the  statute  because  the  rent  is  not  definitely  fi.xed, 
if  provisioit  is  contained  in  the  agreement  by  which  the  rent  may  be 
made  certain.  Thus  if  provision  is  made  for  fixing  the  amount  of  the 
rent  on  the  basis  of  an  appraisal  to  be  made  by  persons  to  be  appointed 
by  the  parties,  this  is  a  sufficient  compliance  with  the  statute.* 

163.  Lease  to  Commence  in  Future. — It  has  already  been  stated 
that  the  decisions  are  not  in  accord  on  the  question  whether  a  lease  for 
a  year,  the  term  to  commence  in  future,  is  within  the  infra  annum 
clause.*  Assuming  that  the  creation  of  a  leasehold  estate  is  not  affected 
by  that  clause,  it  is  generally  held  that  the  clause  relating  to  leaseholds, 
which  prohibits  the  creation,  without  writing,  of  a  leasehold  estate  for 
j  more  than  a  stated  term,  does  not  affect  the  creation  of  a  term  for  a  less 
period,  though  the  term  is  to  commence  in  future  and  the  period  from 
the  making  of  the  lease  to  the  expiration  of  the  term  exceeds  the  stated 
period,  which  in  this  class  of  statutes  is  usually  fixed  at  a  year ;  that  is 
the  term  of  the  lease  and  not  the  time  of  its  expiration  is  the  criterion 
for  determining  whether  or  not  the  transaction  is  within  the  statute.* 
The  English  statute  excepts  from  the  operation  of  the  clause  relating 
to  the  creation  of  estates  in  land  leases  not  exceeding  the  term  of  three 
years  "from  the  making  thereof,"  and  the  phrase  "from  the  making 
thereof"  is  inserted  in  the  statutes  enacted  in  some  jurisdictions  in  this 

plication  of  the  infra  annum  clause  to  New  York  provisions  (2  R.  S.  134,  §§ 

leases.  6,  8)  which  omitted  the  phrase  "from 

20.  Hand  v.  Os^od,  107  Mich.  55,  the  making  thereof"  contained  in  the 

64  N.  W.  867,  61  A.  S.  R.  312,  30  earlier  statute,  which  required  leases 

L.R.,4.  379.  for  a  term  exceeding  three  years  from 

1.  Talamo  v.  Spitzmiller,  120  N.  Y.  the  making  thereof  to  be  in  writing; 
37,  23  N.  E.  980,  17  A.  S.  R.  607,  8  Sullivan  v.  Bryant,  40  Okla.  80,  136 
L.R.A.  221.  Pac.  412,  40  L.R.A.(N.S.)  819;  Paul- 

2.  Norton  v.  Gale,  95  HI.  533,  35  ton  v.  Kreiser,  18  S.  D.  487, 101  N.  W. 
Am.  Rep.  173.  46,  5  Ann.  Cas.  827;  Baumgarten  v. 

3.  See  supra,  par.  53.  Cohn,  141  Wis.  315,  124  N.  W.  288, 

4.  Whitincr  v.  Ohiert,  52  Mich.  462,  18  Ann.   Cas.   1076. 

18  N.  W.  219,  50  Am.  Rep.  265;  Mc-  Notes:  55  Am.  Dec.  356;  17  A.  S.  R. 
Crov  V.  Toney,  66  Miss.  233,  5  So.  392,  753;  12  L.R.A.  67;  49  L.R.A.(N.8.) 
2  L.R.A.  847;  Young  v.  Dake,  5  N.  Y.  821;  5  Ann.  Cas.  829;  18  Ann.  Caa 
463,  55  Am.  Dec.  356,  construing  the   1078. 
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country.  Under  this  class  of  statutes  leases  to  commence  in  future, 
though  the  period  prior  to  the  commencement  of  the  time  for  which 
the  lessee  is  to  hold  is  no  part  of  his  "term,"  *  are  within  the  statute,  if 
the  time  from  the  making  of  the  lease  to  its  termination  exceeds  the 
stated  period.* 

164.  Part  Performance  Genej'ally. — Some  courts  have  inclined  to 
the  view  that  there  can  be  no  part  performance  of  an  oral  lease  which 
will  take  it  out  of  the  statute.'  It  is  the  general  view,  however,  as  in 
case  of  oral  sales  or  contracts  tor  the  sale  of  land,*  that  part  perform- 
ance under  an  oral  lease  or  contract  for  a  lease  may  be  such  as  to  take 
the  transaction  out  of  the  operation  of  the  statute.'  The  usual  ground 
on  which  courts  of  equity  interfere  in  case  of  oral  leases  as  to  which 
there  has  been  part  performance  is  that  equity  will  not  permit  the  stat/ 
ute  to  operate  as  an  engine  of  fraud,  or  in  other  words  that  it  will  inter- 
fere for  the  purpose  of  preventing  the  injustice  which  would  arise  from 
permitting  a  party  to  escape  from  the  obUgations  of  his  agreement 
where  the  other  party,  on  the  faith  of  such  agreement,  has  in  pre- 
sumptively good  faith  acted  in  execution  thereof.*"  To  warrant  the  en- 
forcement of  the  oral  agreement  the  terms  of  the  lease  must  be  cer- 
tain,** the  agreement  itself  must  be  clearly  and  satisfactorily  proven,** 
and  the  acts  relied  on  to  constitute  part  performance  must  be  referable 
to  the  contract  and  appear  to  have  been  done  solely  with  the  view  to 
the  agreement  being  performed.**  For  the  reason  that  equitable  relief 
by  way  of  specific  performance  must  be  mutual,**  it  seems  that  if  there 
has  been  sufficient  execution  or  performance  of  the  oral  contract  to 
entitle  the  lessee  to  enforce  it,  the  lessor  has  the  same  equity,  and  will 

6.  See     Landlord     and     Tenant,  10.  Halligan  v.  Frey,  161  la.  185, 

vol.  16,  pp.  607-608.  141  N.  W.  944,  49  L.R.A.(N.S.)  112; 

6.  Note:  49  L.R.A.(N.S.)  820.  Parkhurst  v.  Van  Cortland,  14  Johns. 

7.  Note:  49  L.R.A.(N.S.)   114.  (N.  Y.)  15,  7  Am.  Dec.  427;  Wallace 

8.  See  Specific  Perpobmancb,  ante.  v.  Seoggins,  18  Ore.  502,  21  Pac.  558, 

9.  Oetchell  v.  Mercantile,  etc.,  Mut.  17  A.  S.  R.  749;  Seaman  v.  Ascher- 
F.  Ins.  Co.,  109  Me.  274,  83  Atl.  801,  mann,  51  Wis.  678,  8  N.  W.  818,  37 
Ann.  Cas.  1913E  738,  42  L.R.A.(N.S.)  Am.  Rep.  849. 

135;  Parkhurst  v.  Van  Cortland,  14  Note:  49  L.R.A.(N.S.)  115.    ' 

Johns.   (N.  y.)  15,  7  Am.  Dec.  427;  11.  Ramsden  v.  Dyson,  L.  R.  1  H.  L. 

Wallace  v.  Seoggins,  18  Ore.  502,  21  129,  12   Jur.   N.   S.   506,  14  W.   R. 

Pac  558,  17  A.  S.  R.  749;  Matzger  v.  926,  15  Eng.  Rul.  Cas.  374. 

Arcade,  etc.,  Co.,  80  Wash.  401,  141  12.  Parkhurst  v.  Van  Cortland,  14 

Pac.  900,  L.R.A.1915A  288;  Seaman  Johns.  (N.  Y.)  15,  7  Am.  Dec.  427. 

V.  Aschermann,  51  Wis.  678,  8  N.  W.  Note:  49  L.R.A.(N.S.)  116. 

818,  37  Am.  Rep.  847;  Sutherland  v.  13.  Winslow  v.  Baltimore,  etc.,  R. 

Briggs,  1  Hare  26,  11  L.  J.  Ch.  36,  6  Co.,  188  U.  S.  646,  23  S.  Ct.  443,  47 

Eng.  Rul.  Cas.  733;  Nunn  v.  Fabian,  U.  S.  (L.  ed.)  635. 

L.  R.  1  Ch.  35,  35  L.  J.  Ch.  140,  15  Notes:    49    L.R.A.(N.S.)    117;    15 

Eng.  Rul.  Cas.  368.  Eng.  Rul.  Cas.  414. 

Notes:  17  A.  S.  R.  755;  20  L.R.A.  14.  See     SPBOuno     Perfobmancb, 

36;   49   L.R.A.(N.S.)    113^  15   Eng.  ante. 
Rul.  Cas.  413. 
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himself  be  equally  entitled  to  specific  performance.**  And,  where  the 
lessor  incurred  large  expenditures  in  altering  the  premises  for  the  les- 
see's use,  as  required  by  the  oral  agreement,  and  the  lessee  entered  into 
possession  and  continued  his  occupation  for  several  years,  it  has  been 
held  that  this  is  such  performance  on  the  lessor's  part  as  to  entitle  him 
to  a  decree  requiring  the  lessee  to  execute  the  lease.'* 

165.  Possession  and  Payment  of  Rent  Generally. — ^In  England 
the  view  has  been  taken  in  a  number  of  cases  that  the  delivery  and 
taking  of  possession  pursuant  to  a  lease  are  sufficient  to  warrant  the 
granting  of  equitable  relief  at  the  suit  of  the  lessee,*'  and  some  cases  in 
this  country  hold  that  the  entry  into  possession  by  the  lessee  and  the 
payment  of  rent  in  accordance  with  the  terms  of  the  oral  agreement  are 
a  sufficient  part  performance  by  him  to  take  the  agreement  out  of  the 
operation  of  the  statute  and  entitle  him  to  a  decree  for  the  specific  per- 
formance of  the  oral  agreement**  This  has  been  held  true  in  Eng- 
land where  a  tenant  continued  his  possession  under  a  prior  term  and 
paid  the  increased  rent  stipulated  for  in  the  oral  agreement  for  a  new 
lease.**  Where  there  is  an  entry  and  the  payment  of  rent  in  advance 
for  the  entire  term,  it  seems  to  be  generally  held  that  this  will  take  the 
transaction  out  of  the  statute.*"  The  mere  payment  of  earnest  money 
or  making  a  deposit  in  the  nature  thereof  will  not,  however,  have  such 
effect  even  in  England.*  Where  the  entry  and  possession  of  the  lessee 
is  of  a  part  of  the  premises  included  in  the  oral  agreement,  it  does  not 
constitute  such  performance  as  will  entitle  him  to  the  enforcement 
of  the  agreement  as  to  the  balance  of  the  land.*  In  some  instances 
the  statute  has  expressly  excepted  from  its  operation  leases  under 
which  the  lessee  has  been  put  into  possession  and  paid  rent.* 

166.  Majority  View  as  to  Possession  and  Payment  of  Rent. — It 

is  the  general  rule  in  this  country  that  the  mere  entry  into  possession  i 

by  the  lessee  is  not  sufficient  to  take  the  transaction  out  of  the  operation  j 

of  the  statute ;  *  and,  a  fortiori,  where  thfe  lessee  was  in  possession  at  the 
time  of  the  oral  agrement  and  merely  continued  his  possession,  this  will 
not  take  the  transaction  out  of  the  statute,  as  possession  to  operate  as 

15.  Seaman  v.  Aschermann,  51  Wis.  35  L.  J.  Ch.  140,  15  Eng.  Rul.  Cas. 
678,  8  N.  W.  818,  37  Am.  Rep.  849.  368. 

16.  Seaman  v.  Aschermann,  51  Wis.  20.  Watkins  v.  Balch,  41  Wasb.  310, 
678,  8  N.  W.  81,  37  Am.  Rep.  849.  83  Pac.  321,  3  L.R.A.(N.S.)  852. 

17.  Clinan  v.  Cooke,  1  Seh.  &  Lef.  1.  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22, 
22,  9  Rev.  Rep.  3,  6  Eng.  Rul.  Cas.  9  Rev.  R«p.  3,  6  Eng.  Rul.  Cas.  721. 
721.  2.  Cochran  v.  Ward,  5  Ind.  App. 

Note:   49   L.R.A.(N.S.)    117.  89,  29  N.  E.  795, 31  N.  E.  581,  51  A.  S. 

18.  Eaton   v.    Whitaker,    18    Conn.   R.  229. 
222.  44  Am.  Dec.  586.  3.  Note:  42  L.R.A.{N.S.)  657. 

Notes:  17  A.  S.  R.  756;  20  L.R.A.  4.  Brodner  v.  Swirskv,  86  Conn.  32, 

37;  42  L.R.A.(N.S.)   657;  49  L.R.A.  81  Atl.  104,  42  L.R.A.'(N.S.)  654. 

(N.S.)  117.  Note:  42  L.R.A. (N.S.)  055. 

19.  Nunn  v.  Fabian,  L.  R.  1  Ch.  35, 
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part  performance  taking  the  case  out  of  the  statute,  even  if  it  can  in 
any  case  have  such  effect,  must  be  a  possession  delivered  in  pursuance 
to  the  oral  agreement  and  which  caJinot  be  accounted  for  except  on  the 
basis  of  the  agreement.*  According  to  the  better  view  no  greater  effect 
should  be  given  to  the  payment  of  periodical  instalments  of  the  rent 
reserved,*  as  such  payment  is  to  be  considered  as  a  payment  for  the 
enjoyment  of  the  property  for  the  period  of  the  term  covered  by  the 
payment  and  the  enjoyment  of  the  possession  for  such  time  is  a  full 
consideration  for  such  payment; '  and  it  is  held  immaterial  that  the 
rent  fixed  was  greater  than  had  been  previously  paid  for  the  property 
due  to  the  length  of  the  term.* 

167.  Making  of  Improvements. — It  is  very  generally  recognized 
that  the  taking  of  possession  by  the  lessee  and  the  making  of  valuable 
improvements  and  the  like,  on  the  faith  of  the  oral  agreement,  may 
operate  to  take  the  case  out  of  the  prohibition  of  the  statute,  as  it 
would  be  a  gross  fraud  to  permit  the  lessor  in  such  a  case  to  avoid  the 
lease.'  And  this  is  especially  true  where  the  element  of  actual  fraud  is 
also  involved.*"  To  have  the  effect  of  estc^ping  the  lessor  from  denying 
die  validity  of  the  oral  lease  it  is  not  necessary,  in  case  extensive  and 
valuable  improvements  have  been  made  in  reliance  on  the  lease,  that 
they  in  fact  increase  the  actual  value  of  the  premises  and  be  such  that 
the  lessee  cannot  take  away.**  It  has  been  said,  however,  that  the  mak- 
ing of  improvements,  not  contemplated  or  authorized  by  the  oral  lease, 
cannot  operate  to  take  the  transaction  out  of  the  operation  of  the  stat- 
ute, as  the  lessee  must  be  considered  as  thus  acting  at  his  own  risk  and 

5.  Simons  v.  New  Britain  Trust  Co.,  9.  Halligan  v.  Frey,  161  la.  185, 141 

80  Conn.  263,  67  Atl.  883,  11  Ann.  N.  W,  944,  49  L.R.A.(N.S.)  112;  Park- 

Cas.  477;  Crawford  v.  Wiek,  18  Ohio  hurst  v.  Van  Cortland,  14  Johns.  (N. 

St.  190,  98  Am.  Dec.  103;  Jones  v.  Y.)  15,  7  Am.  Dec.  427;  WaUaee  v. 

Peterman,  3  Serg.  &  R.  (Pa.)  543,  8  Scoggins,  18  Ore.  502,  21  Pae.  558,  17 

Am.  Dec.  672,     See  also  Gladwell  v.  A.  S.  R.  749   (interior  decoration  of 

Holcomb,  60  Ohio  St.  427,  54  N.  E.  dwelling,  cutting  carpets  to  fit  floors, 

473,  71  A.  S.  R.  724.  filling  cellar  with  coal,  etc.) ;  Jones  v. 

Note:  49  L.R.A.(N.S.)  118.  Peterman,  3  Serg.  &  R.  (Pa.)  543,  8 

~.®vT^^*^^*.°I-I^"S^'«,^°=;''^P%^^'  Am.  Dec.  672;  Matisger  v.  Arcade 
^N.  E.  795,  31  N.  E.  581  51  A  S.  R.  Bldg.,  etc.,  Co.,  80  Wai:401, 141  Pac. 

^iP^^^.l-^^^V^^^-alf'i?^  900rLR.A.19i5A  288;  Sutherland  v. 
N.  W.  310  42  L.R.A.(N.S.)  648;  Mc-  ^^  ^  Hare  26,  11  L.  J.  Ch.  36,  6 
Dowell  v.  Smipson,  3  Watte  (Pa.)  129,    En|  Rul   Cas  733 

f.  4'"\^lin^yfV  ^f^^f  ^'  T^R  a'  Notes:  '17  A.  S.  R.  755;  20  L.R.A. 

fir^f^^eo^^'^'  ^^  ^'^-  ^^^'  ^  ^■^•■^-  37;   3   LJl.A.(N.S.)    852;   42  L.R.A. 

^  iStes:  17  A.  S.  R.  755;  42  L.R.A.  <NS.)  656;  49  L.R A.(N.S  )  119,  120 

,-vr  q  s  ->(•»  10.  Halhgan  v.  Frey,  161  la.  185, 

^  7   McDoweU  v.   Simpson,  3  Watts  141  N  W.  944,  49  L.R.A. (N.S.)  112. 

(Pa.)  129,  27  Am.  Dec.  338.  H-  Matzger  v.   Arcade  Bldg.,  etc., 

8.  McDowell  v.   Simpson,  3  Watts  Co.,  80  Wash.  401, 141  Pac.  900,  L.R.A. 

(Pa.)  129,  ?7  Am.  Dec.  338.  1915A  288. 
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cannot  be  permitted  to  improve  the  lessor  out  of  his  legal  rights.**  And 
this  has  been  held  true  as  to  the  making  of  improvements  to  a  certain 
value  in  lieu  of  rent."  It  has  also  been  held  that  the  making  of  ordi- 
nary repairs  and  improvements,  such  as  are  customarily  made  by  peri- 
odical tenants  and  not  permanent  in  their  character,  is  not  sufficient  to 
take  the  transaction  out  of  the  statute.** 

Mortgage» 

168.  In  General. — A  mortgage,  in  its  legal  aspect,  is  a  conveyance 
of  an  estate  in  the  land  and  as  such  within  the  statute  and  must  be  evi- 
denced by  some  deed  or  writing,"  and  cannot  be  made  by  parol  even 
if  accompanied  with  possession.**  Likewise  an  oral  agreement  to  give 
a  mortgage  in  the  future  is  in  the  nature  of  a  contract  for  the  sale 
of  an  interest  in  land  and  as  such  is,  as  a  general  rule,  within  the  pro- 
vision of  the  statute  relating  to  such  contracts.*'  So  a  verbal  agree- 
ment is  not  sufficient  to  create  an  equitable  lien  in  favor  of  one  who 
loans  money  or  his  credit  to  another  to  enable  the  borrower  to  purchase 
land.**  An  agreement  between  the  parties  concerned,  fixing  the  priori- 
ty to  be  given  to  separate  mortgages  on  the  same  property,  has  been 
held  not  to  be  within  the  statute,**  and  such  agreement  may  be  en- 
forced though  the  mortgage  postponed  was  the  first  to  be  recorded.** 
Though  it  has  sometimes  been  said  that  the  rule  that  a  conveyance 
absolute  in  form  if  intended  as  a  mortgage  will  be  so  treated  in  equity 
is  in  effect  violative  of  the  statute,  this  rule  is  firmly  established  in  most 
jurisdictions;  *  if,  however,  an  absolute  deed  was  in  fact  intended  by 
the  parties,  it  cannot  subsequently,  by  an  oral  agreement,  be  turned 
into  a  mortgage.* 

169.  Deposit  of  Title  Deeds. — ^In  England  an  exception  to  the  rule 
requiring  mortgages  to  be  evidenced  by  writing  has  prevailed  from  an 
early  date  in  the  case  of  a  deposit  of  title  deeds  by  the  owner  of  free- 
holds or  leaseholds  with  his  creditor  for  the  purpose  of  securing  either 
a  debt  antecedently  due,  or  a  sum  of  money  advanced  at  the  time  of  the 

12.  McDowell  v.  Simpson,  3  Watts       17.  Irwin  v.  Hubbard,  49  Ind.  350, 
(Pa.)  129,  27  Am.  Dec.  338.  19  Am.  Rep.  679;  MeCue  v.  Smith,  9 

13.  Watkins  v.  Balch,  41  Wash.  310,   Minn.  252,  86  Am.  Dec.  100. 

83  Pac.  321,  3  L.R.A.(N.S.)  852.  Notes:  6  Ann.  Cas.  46;  18  Eng.  Eul. 

14.  McDowell  v.  Simpson,  3  Watts   Cas.  27. 

(Pa.)  129,  27  Am.  Dec.  338.  18.  Wood  v.  Wood.  124  Ind.  545,  24 

Note:  49  L.R.A.(N.S.)   120.  N.  E.  751,  9  L.R.A.  i73. 

16.  Warden  v.  Williams,  62  Mich.  19.  Loewen  v.  Forsee,  137  Mo.  29,  38 

50,  28  N.  W.  796,  4  A.  S.  R.  814;  S.  W.  712,  59  A.  S.  R.  489. 

Bloomfield   State  Bank  v.  Miller,  55  20.  Loewen  v.  Forsee,  137  Mo.   29, 

Neb.  243,  75  N.  W.  569,  70  A.  S.  R.  38  S.  W.  712,  59  A.  S.  R.  489. 

381,  44  L.R.A.  387;  Male  v.  Henrie,  2  1.  See  Mortgages,  vol.  19,  p.  261. 

Watts   (Pa.)   143,  27  Am.  Dec.  289.  2.  Richardson  v.  Johnson,  41  Wis. 

16.  Hale  v.  Henrie,  2  Watts  (Pa.)  105,  22  Am.  Rep.  714. 

143,  27  Am.  Dec  289. 
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deposit;  such  a  deposit  operates  as  an  equitable  mortgage  or  charge, 
giving  to  the  depositee,  not  merely  the  right  of  holding  the  deeds  until 
the  debt  is  paid,  but  also  an  equitable  interest  in  the  land  itself.*  But 
a  verbal  agreement  for  a  deposit  not  accompanied  by  an  actual  deposit 
is  within  the  statute  and  unenforceable.*  In  this  country  though  a 
mortgage  by  deposit  of  the  title  deeds  has  in  some  cases  been  recog- 
nized,* the  doctrine  has  very  generally  been  repudiated  as  not  only 
violative  of  the  statute  of  frauds,  but  also  as  opposed  to  our  system  of 
registration.*  If  the  deposit  is  accompanied  by  a  written  agreement 
showing  that  it  was  the  intention  to  give  a  mortgage  or  lien  in  favor 
of  the  depositee,  the  written  agreement  may  itself  be  enforceable  as  an 
agreement  to  give  a  mortgage,'  and,  on  the  ground  of  part  perform- 
ance, an  oral  agreement  to  give  a  mortgage  accompanying  the  deposit 
may  be  enforceable.* 

170.  Effect  of  Performance  by  Mortgagee. — The  mere  fact  that 
money  is  loaned  or  a  liability  assumed  by  the  promisee  on  the  faith 
of  the  promisor's  promise  to  execute  the  mortgage  has  been  held  not  to 
be  such  a  part  performance  as  to  take  the  transaction  out  of  the  opera- 
tion of  the  statute,  as  such  action  stands  on  the  same  footing  as  the 
payment  of  the  consideration  by  a  purchaser  under  an  oral  contract 
of  purchase  which  according  to  the  general  view  is  not  sufficient  for 
such  purpose,'  and  it  has  been  held  that  an  oral  agreement  with  a. 
settler  on  public  land  that,  in  consideration  of  money  advanced  for 
the  purpose  of  purchasing  it  and  paying  costs  and  incidental  expenses, 
the  lender  should  have  a  lien  upon  the  land  to  secure  the  repayment 
thereof,  and  that  the  terms  of  the  agreement  and  charge  on  the  prem- 
ises should  be  evidenced  by  a  note  and  mortgage  or  other  memorandum 

3.  Russell  V.  Rnssell,  1  Bro.  C.  C.  olina  Sav.  Bank,  63  S.  C.  583,  31  S. 
269, 18  Eng.  Rul.  Cas.  26.  E.  673,  69  A.  S.  R.  888,  overruling 

Notes:  4  A.  S.  R.  697;  18  Eng.  Rnl.  dictum  in  Hutzler  v.  PhilUps,  26  S.  C. 

Cas.  27.  136, 1  S.  E.  502,  4  A.  S.  R.  687. 

4.  See  Hutzler  v.  PhiUips,  26  S.  C.  Notes:  4  A.  8.  R.  698;  19  L.R.A. 
136,  1  S.  E.  502,  4  A.  S.  R.  687  (re-  (N.S.)  .207;  18  Eng.  Rul.  Cas.  28. 

f erring  to  English  cases).  See  Mortgages,  vol.  19,  p.  277. 

Note:  18  Eng.  Rul.  Cas.  27.        '  7.  Higgins  v.  Manson,  126  Cal.  467, 

5.  Jackson  v.  Dunlap,  1  Johns.  Cas.  58  Pae.  907,  77  A.  S.  R.  192;  In  re 
(N.  T.)  114,  1  Am.  Dec.  100  (per  Snyder,  138  la.  553,  114  N.  W.  615, 
Keech,  J.) ;  Brewer  v.  Marshall,  19  N.   19  L.R.A.(N.S.)  206. 

J.  Eq.  537.  97  Am.  Dec.  679;  Mande-       Note:  19  L.R.A. (N.S.)  212. 
ville  V.  Welch.  5  Wheat.  277,  5  U.  S.       8.  Foster    Lumber    Co.    v.    Harlan 
(L.  ed.)   87   (referring  with  seeming   County  Bank,  71  Kan.  158,  80  Pac.  49, 
approval  to  the  English  rule).  114  A.  S.  R.  470,  6  Ann.  Cas.  44. 

Note:  18  Eng.  Rul.  Cas.  28.  Note:  19  L.R.A.(N.S.)  21L 

6.  Tuller  v.  Leaverton,  143  la.  162,  9.  Irwin  v.  Hubbard,  49  Ind.  350, 
121  N.  W.  515, 136  A.  S.  R.  756;  Curie  19  Am.  Rep.  679.  See  SPBCiFtc  Peb- 
v.  Eddy,  24  Mo.  117,  66  Am.  Dec.  699;  iormancb,  ante,  as  to  the  general  ef- 
Bloomfield  State  Bank  v.  Miller,  55  feet  of  part  performance  to  take  a 
Neb.  243,  75  N.  W.  569,  70  A.  S.  R.  transaction  out  of  ihe  operation  of  the 
381,  44  L.R.A.  387:  Parker  v.  Car-  statute  of  frauds. 
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in  writing,  as  the  parties  might  be  advised  when  the  transaction  should 
be  consujnniated,  is  within  the  statute.^"  It  has  been  held,  however, 
that  although  the  oral  agreement  is  within  the  statute  a  court  of  equity 
may  grant  specific  performance  of  an  oral  agreement  to  execute  a  mort- 
gage in  a  proper  case,  the  power  of  the  court  not  being  affected  by  the 
terms  of  the  statute,**  and  the  view  has  been  taken  that  an  oral  agree- 
ment  to  execute  a  mortgage  may  be  enforced  in  equity  if  the  com- 
plainant has  performed  his  part  of  the  agreement  by  furnishing  the 
money  for  which  the  mortgage  was  agreed  to  be  given.**  It  has  been 
hold  that  where  a  lender  advances  money  for  the  purpo^  of  buying  a 
specific  tract  of  land,  upon  the  oral  promise  of  the  borrower  to  secure 
its  repayment  by  a  mortgage  upon  the  .property  when  title  thereto  is 
obtained,  and  after  the  conveyance  has  been  procured  by  the  use  of  the 
money  the  borrower  refuses  to  execute  the  mortgage,  equity  will  regard 
that  as  done  which  the  borrower  agreed  should  be  done,  and  which 
ought  to  have  been  done,  and  will  treat  the  transaction  as  creating  an 
equitable  mortgage  upon  the  land  in  favor  of  the  lender,  the  statute 
of  frauds  not  affecting  the  validity  of  such  an  equitable  mortgage." 
171.  Modification  or  Extension  of  Existence  of  Mortgage. — Where 
the  original  object  for  which  the  mortgage  was  given  has  been  fully 
accomplished  and  satisfied  and  the  mortgage  thereby  discharged,  it 
-cannot  be  revived  or  kept  on  foot  by  an  oral  agreement  subsequent  to 
its  creation  for  other  objects  than  those  agreed  upon  at  the  time  of  its 
execution.**  And  the  statute  of  frauds  has  been  considered  a  sufficient 
objection  to  the  extension  of  a  mortgage  to  cover  future  advances  made 
by  the  mortgagee  which  were  not  in  the  contemplation  of  the  parties 
at  the  time  of  its  execution  or  covered  by  the  terms  of  the  mortgage.'* 
The  same  has  been  held  true  as  to  an  oral  agreement  that  the  mort- 
gagee should  hold  the  mortgage  as  security  for  loans  or  advances  by  a 
third  person  to  the  mortgagor,**  or  that  a  mortgage  should  be  so  modi- 
fied as  to  secure  a  third  person  with  respect  to  a  liability  incurred  by 
him  for  the  mortgagor,  such  an  agreement  being  the  equivalent  of  an 
agreement  to  execute  a  new.  mortgage.*'  In  other  cases,  however,  the 
parties  have  been  permitted,  as  between  themselves,  to  keep  the  mort- 
gage alive  so  as  to  cover  claims  not  contemplated  by  them  at  the  time 
of  its  execution.** 

10.  McCue  V.  Smith,  9  Minn.  252,  86  15.  Williams  V.  Hill,  19  How.  246, 
Am.  Dec.  100.  15  U.  S.  (L.  ed.)  570;  Curie  v.  Eddy, 

11.  Note:  6  Ann.  Cas.  46.  24  Mo.  117,  66  Am.  Dec.  699. 

12.  Baker  v.  Baker,  2  S.  D.  261,  49  Note:  6  Ann.  Cas.  46. 

N.  W.  1064,  39  A.  S.  R.  776.  16.  Curie  v.  Eddy,  24  Mo.  117,  66 

Note:  4  A.  S.  R.  700.  Am.  Dec.  699. 

IS.  Foster   Lumber   Co.   v.   Harlan  17.  Irwin  v.  Hubbard,  49  Ind.  350. 

County  Bank,  71  Kan.  158,  80  Pac.  49,  19  Am.  Rep.  679. 

114  A.  S.  R.  470,  6  Ann.  Cas.  44.  18.  See  Mobtgaoes,  vol.  19,  p.  444 

14.  Mead  v.  York,  6  N.  Y.  449,  57  et  seq. 
Am.  Dec.  467. 
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172.  Release  of  Mortgage. — Where  the  mortgagee  is  considered 
tihe  holder  of  the  legal  estate  a  formal  release  of  or  agreement  to  release 
a  mortgage,  without  a  release  or  discharge  of  the  indebtedness  secured, 
must,  it  would  seem,  be  evidenced  by  some  instrument  in  writing,  the 
mortgage  constituting  an  interest  in  land  within  the  meaning  of  the 
statute.**  In  many  jurisdictions  the  debt  secured  by  a  mortgage  is  the 
principal  obligation,  and  the  mortgage  a  mere  incident  thereto,  and  a 
discharge  of  the  indebtedness  secured  will  operate  as  a  release  or  dis- 
charge of  the  mortgage.  The  mortgagee  may  do  such  acts  in  respect 
to  the  indebtedness  secured  as  may  usually  be  done  in  relation  to  other 
moneyed  obligations,  verbally  or  by  writing,  without  regard  to  the 
mortgage  security.  And  therefore  an  oral  agreement  of  accord  and 
satisfaction  of  the  indebtedness  secured  will  operate  as  a  discharge  of 
the  mortgage  without  regard  to  the  statute  of  frauds ;  *"  and  it  has  been 
said  that  the  forgiving  of  the  debt,  with  a  delivery  of  the  security,  is  an 
extinguishment  of  the  mortgage.*  So  an  oral  agreement  between  a 
mortgagor  and  the  mortgagee  that  the  latter  shall  accept,  in  consid- 
eration of  a  prepayment  of  the  indebtedness,  a  part  of  the  debt  in  sat- 
isfaction of  the  whole  is  valid  though  not  in  writing,  being  merely  an 
agreement  for  the  discharge  of  the  indebtedness  secured  by  what  is 
known  aa  an  executory  accord.*  The  personal  liability  of  the  mort- 
gagor for  the  payment  of  the  debt  secured  by  the  mortgage  and  the 
mortgage  as  an  additional  security  are  independent  and  separate  and 
the  latter  may  exist  after  the  former  is  released ;  and  it  is  generally  held 
that  an  ond  agreement  to  release  the  mortgagor  from  personal  liability 
for  the  indebtedness  secured  without  a  release  or  discharge  of  the 
mortgage  is  not  within  the  statute  of  frauds  and  therefore  if  founded 
on  a  sufficient  consideration  is  valid  though  not  in  writing.* 

173.  Release  of  Equity  of  Redemption. — In  maby  jurisdictions  in 
case  of  formal  mortgages,  the  mortgagor  is  regarded  as  the  owner  of  the 
legal  estate  and  the  mortgage  as  creating  merely  a  lien,  and,  when  such 
is  the  case,  it  would  seem  that  a  release  by  the  mortgagor  of  his  right 
to  redeem  would  be  within  the  statute  as  a  transfer  of  an  interest  in 

19.  Brooks  v.  Benbam,  70  Conn.  92,  See  Mortoaoes,  vol.  19,  p.  439  et 
38  Atl.  903,  39  Atl.  1112,  66  A.  S.  R.  seq.,  as  to  when  the  payment  or  dis- 
87;  Ryan  v.  Dunlap,  17  111.  40,  63  Am.  charge  of  the  indebtedness  secured  ex- 
Dec.  334.   See  also  Swain  v.  Seamens,   tinguishes  the  mortgage. 

9  Wall.  254,  19  U.  S.   (L.  ed.)   554;  1.  Runyan  v.  Mersereau,  11  Johns. 

Mussey  v.  Bates,  65  Vt.  449,  27  Atl.  (N.  Y.)  534,  6  Am.  Dec.  393. 

167,  21  L.R.A.  516.  2.  Schweider  v.  Lang,  29  Minn.  254, 

Note:  Ann.  Cas.  1914B  122.  13  N.  W.  33,  43  Am.  Rep.  202. 

20.  Ryan  v.  Dunlap,  17  111.  40,  63  3.  Benson  First  Nat.  Bank  v.  Galla- 
Am.  Dec.  334;  Jackson  v.  Stackhouse,  gher,  119  Minn.  463,  138  II.  W.  681, 
1  Cow.  (N.  Y.)  122, 13  Am.  Dec.  514.  Ann.  Cas.  1914B  120. 

Note:  63  Am.  Dec.  339.  Note:  Ann.  Cas.  1914B 122. 
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land.*  Where,  however,  an  absolute  deed  intended  as  a  mor^;age  is 
given,  while  this  is  held  in  equity  to  be  a  mortgage,*  still  it  is  held  that 
the  grantor  may  release,  by  an  oral  agreement,  his  equity  of  redemp- 
tion and  vest  the  absolute  title  in  the  grantee.*  This  does  not  affect 
the  rule  preventing  a  mortgagor  from  burdening  his  right  to  redeem  by 
an  agreement  made  at  the  time  of  the  initial  transaction,'  and  the 
agreement  for  the  release  of  the  right  to  redeem  will  not  be  sustained 
unless  it  is  fair  and  unaccompanied  by  oppression,  .fraud  or  undue  in- 
fluence.* 

174.  Assignment  of  Mortgage. — Where  the  mortgagee  is  regarded 
as  holding  the  legal  estate,  his  assignment  of  the  mortgage  constitutes 
a  conveyance  of  an  interest  in  land  and  as  such  within  the  statute,  and 
his  interest  cannot  therefore  in  law  pa.«s  to  a  third  person  without  an 
assignment  in  some  form,  in  writing  and  under  seal.*  Where,  how- 
ever, the  estate  or  interest  of  the  mortgagee  is  regarded  as  a  mere  in- 
cident or  security  for  the  debt  secured,  the  assignment  of  a  mortgagee's 
interest  is  not  afiected  by  the  statute,**  and  as  a  general  rule  the  assign- 
ment or  transfer  of  the  debt  carries  as  an  incident  the  mortgage  securi- 
ty ;  **  so  mortgages  may  pass  by  the  will  of  the  mortgagee  not  executed 
with  the  formalities  required  by  the  statute  in  regard  to  devises  of  real 
estate.**  Where  the  mortgagor  is  considered  as  retaining  the  legal  title 
a  conveyance  by  the  mortgagee  without  an  assignment  of  the  debt  is 
held  a  nullity.'* 

Exchange 

175.  In  General. — Prior  to  the  English  statute  of  frauds  an  ex- 
change might  have  been  made  by  word  without  writing  if  the  lands 
lay  in  the  same  county.**  Such  a  transaction  is,  however,  a  transfer  of 

4.  Note:  55  A.  *S.  R.  109.  See  10.  Wilson  v.  Tronp,  2  Cow.  (N.  Y.) 
Mortgages,  vol.  19,  p.  309  et  seq.,  as  195, 14  Am.  Dec  458;  Runyan  v.  Mer- 
to  the  nature  of  the  mortgagee's  estate,  sereau,  11  Johns.  (N.  Y.)  534,  6  Am. 

5.  See  Mortgages,  voi.  19,  p.  261.  Dec.  393;  Pratt  v.  Bennington  Bank, 

6.  Baxter  v.  Pritchard,  122  la.  590,  10  Vt.  293,  33  Am.  Dec.  201. 
98  N.  W.  372,  101  A.  S.  R.  282.   See  Note:  83  Am.  Dec.  390. 

also  Cassem  v.  Heustis,  201  lU.  208,  66  11.  Indiana  Bank  v.  Anderson,  14 

N.  E.  283,  94  A.  S.  R.  160;  Youle  v.  la.  544,  83  Am.  Dee.  390;  Morris  v, 

Richards,  1  N.  J.  Eq.  534,  23  Am.  Dec.  Bacon,  123  Mass.  58,  25  Am.  R«p.  17. 

722.  Note:  6  Am.  Dec.  393. 

Notes:  55  A.  S.  R.  105, 109;  102  A.  See  Mortgages,  vol.  19,  p.  347. 

S.  R.  244.  12.  Runyan  v.  Mersereau,  11  Johns. 

7.  See  Mortgages,  vol.  19,  pp.  502-  (N.  Y.)  534,  6  Am.  Dec.  393.  See 
503.  Wills. 

8.  Cassem  v.  Heustis,  201  lU.  208,  IS.  Wilson  v.  Troup,  2  Cow.  (N.  Y.) 
66  N.  E.  ^83,  94  A.  S.  R.  160.  195,  14  Am.  Dec  458  and  note.     See 

9.  Vose  v.  Handy,  2  Greenl.  (Me.)  Mortgages,  vol.  19,  pp.  346-347. 
322, 11  Am.  Dec.  101;  Smith  v.  Keeley,  14.  Cass  v.  Thompson,  1  N.  H.  65,  8 
27  Me.  237,  46  Am.  Dec.  595.  Am.  Dec.  36  (refearing  to  English  aa- 

Note:  11  Am.  Dee.  110.  thority). 
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the  title  to  the  lands  held  by  the  several  parties  and  an  agreement  to 
exchange  is  in  effect  several  contracts  for  the  sale  of  the  land  held  by 
each  party  and  both  are  therefore  within  the  statute.*'  And  it  has 
been  held  that  where  the  offer  of  one  party  to  exchange  is  in  writing, 
the  acceptance  of  such  offer  by  the  other  party  must  also  be  in  writing, 
as  the  transaction  involves  a  sale  by  the  acceptor  of  the  land  owned  by 
him  and  to  be  binding  on  him  the  contract  must  be  in  writing.** 

176.  Effect  of  Part  Performance  Generally. — ^Though  oral  agree* 
ments  for  the  exchange  of  lands  are  within  the  statute,  still  as  in  case 
of  oral  contracts  for  the  sale  of  lands,  courts  of  equity  will  decree  their 
specific  performance  when  they  have  been  so  far  executed  as  to  make 
their  rescission  inequitable.*'  If  the  oral  agreement  is  executed  by  a 
delivery  and  taking  of  possession  with  acts  of  ownership  on  both  sides 
over  the  lands  exchanged,  this  has  frequently  been  considered  such  a 
part  performance  of  the  agreement  as  to  take  it  out  of  the  operation  of 
the  statute ;  **  and  it  is  recognized  that  the  mutual  exchange  of  posses- 
sions is  a  fuller  execution  of  the  contract  than  the  taking  of  possession 
by  a  vendee  under  an  ordinary  conract  for  the  sale  of  land  and  is  to 
be  given  greater  weight.**  In  order  that  the  exchange  of  possession 
shall  be  sufficient  to  take  the  oral  contract  out  of  the  statute  it  must  bo 
a  voluntary  and  peaceable  exchange  of  possession.*"  Also  the  posses- 
sion must  be  pursuant  to  and  referable  solely  to  the  contract  for  the  ex- 

15.  Clark  v.  Graham,  6  Wheat.  577,  9  S.  E.  891,  5  l5.k.A.  245. 
5  U.  S.  (L.  ed.)  334  (announcing  the       Notes:  102  A.  S.  R.  232;  5  L.R.A. 
law  of  Ohio) ;  Caldwell  v.  Carrington,   245. 

9  Pet.  86,  9  U.  S.  (L.  ed.)  60;  PurceU  16.  Wardell  v.  Williams,  62  Mich. 
V.  Miner,  4  Wall.  513, 18  U.  S.  (L.  ed.)  60,  28  N.  W.  796,  4  A.  S.  R.  814. 
435  (announcing  the  law  of  District  of  17.  Caldwell  v.  Carrington,  9  Pet. 
Columbia);  Lewis  v.  Ogram,  149  Cal.  86,  9  U.  S.  (L.  ed.)  60;  Bigelow  v. 
505,  87  Pac.  60,  117  A.  S.  R.  151,  10  Armes,  108  U.  S.  10,  1  S.  Ct.  83,  27 
L.R.A.(N.S.)  610;  McCoy  v.  McCoy,  U.  S.  (L.  ed.)  631;  McCoy  v.  McCoy, 
32  Ind.  App.  38,  69  N.  E.  193,  102  A.  32  Ind.  App.  38,  69  N.  E.  193,  102 
S.  R.  223;  Stark  v.  Cannady,  3  Litt.  A.  S.  R.  223;  Overstreet  v.  Rice,  4 
(Ky.)  399, 14  Am.  Dec.  76;  Overstreet  Bush  (Ky.)  1,  96  Am.  Dec.  279;  Par- 
V.  Rice,  4  Bush  (Ky.)  1,  96  Am.  Dec.  rill  v.  McKinley,  9  Grat.  (Va.)  1,  58 
279;  Gordan  v.  Simmons,  136  Ky.  273,  Am.  Dec.  212;  Boggs  v.  Bodkin,  32  W. 
124  S.  W.  306,  Ann.  Cas.  1912A  305;  Va.  566,  9  8.  E.  891,  5  L.R.A.  245. 
Basford  v.  Pearson,  9  Allen  (Mass.)  Notes:  5  L.R.A.  245;  Ann.  Cas. 
387,85Am.  Dec.  764;  Emmel  V.Hayes,  1912A  309. 

102  Mo.  186,  14  S.  E.  209,  22  A.  S.  R.       18.  Parrill    v.    McKinley,    9    Grat. 
769,  11  L.R.A.  323;  School  Dist.  No.  1    (Va.)  1,  58  Am.  Dec.  212. 
V    Holt,  226  Mo.  406,  126  S.  W.  462,       Notes:  102  A.  S.  R.  232;  3  L.R.A. 
136  A.  S.  R.  651;  Cass  v.  Thompson,    (N.S.)  804;  Ann.  Cas.  1912A  309. 
1  N.  H.  65,  8  Am.  Dec.  36;  Bamea  v.       19.  Moss  v.  Culver,  64  Pa.  St.  414,  3 
Teague,  54  N.  0.  277,  62  Am.  Dec.  Am.  Rep.  601. 
200;  Moss  v.  Culver,  64  Pa.  St.  414,  3       Note:  3  L.R.A.(N.S.)   804. 
Am    Rep.  601;  McLain  v.  Healy,  98       20.  Purcell  v.  Miner,  4  Wall.  513, 18 
Wash.  489,  168  Pac.  1,  L.R.A.1918A  U.  S.  (L.  ed.)  435. 
1161;  Boggs  v.  Bodkin,  32  W.  Va.  566,      Note :  Ann.  Cas.  1912A  310. 
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change.  Thus  where  at  the  time  the  oral  contract  is  made  the  parties 
are  in  possession  of  the  trauts  they  are  to  receive  from  each  other,  their 
continued  possession  will  not  constitute  a  sufficient  part  performance.* 
It  has  also  been  held  that  a  mere  temporary  possession  taken  by  one 
of  the  parties  is  insufficient*  In  some  cases  the  general  rule  that  the 
mere  taking  of  possession  by  the  vendee  under  an  oral  contract  for  the 
sale  of  land  is  not  a  sufficient  part  performance  •  is  applied,  and  it  is 
held  that  the  fact  that  the  plaintiff  has  taken  possession  of  the  land 
agreed  to  be  conveyed  to  him  will  not  warrant  a  court  of  equity  in  de- 
creeing in  his  favor  the  specific  performance  of  the  oral  agreement.* 
Under  a  statute  excepting  from  its  operation  contracts  for  the  sale  of 
land  not  in  writing,  where  the  purchase  money  or  a  part  thereof  has 
been  paid  and  the  vendee  put  in  possession,  the  mutual  exchange  of 
possession  has  been  held  to  take  a  contract  for  the  exchange  of  lands 
out  of  the  operation  of  the  statute.' 

177.  Making  Improvements;  Conveyance  by  One  Party. — ^Where 
in  pursuance  of  an  oral  agreement  for  the  exchange  of  lands  the  pos- 
session of  the  land  which  each  party,  is  to  receive  from  the  other  is 
taken  and  valuable  improvements  are  made  thereon,  it  is  universally 
held  that  this  is  a  sufficient  part  performance  of  the  contract  to  take 
the  case  out  of  the  operation  of  the  statute  so  that  a  court  of  equity  may 
decree  its  specific  performance.'  It  is  also  generally  held  that  where 
such  oral  contract  is  fully  performed  by  one  of  the  parties  by  a  con- 
veyance of  his  land'to  the  other  party,  which  is  accepted  by  the  latter 
and  possession  taken,  there  is  a  sufficient  part  performance  of  the  con- 
tract to  render  it  enforceable  in  equity.'  And  where  a  father  in  con- 
sideration of  a  conveyance  of  land  to  him  by  his  son  agreed  to  devise 
other  lands  to  the  son,  it  has  been  held  that  the  execution  of  the  con- 
tract on  the  part  of  the  son  by  a  conveyance  was  such  a  part  perform- 
ance as  to  entitle  him  to  specific  performance  of  his  father's  agree- 
ment.^   On  the  other  hand  it  has  been  held  that  the  mere  fact  that  one 

1.  Emmel  v.  Hayes,  102  Mo.  186, 14       6.  Note:  3  L.R.A.(N.S.)  804. 

S.  W.  209,  22  A.  S.  R.  769,  11  L.R.A.       6.  Purcell  v.  Miner,  4  Wall.  513,  18 

323.  U.  S.  (L.  ed.)  435;  Union  Pac,  R.  Co. 

Note:  Ann.  Gas.  1912A  310.  v.  McAlpine,  129  U.  S.  305,  9  S.  Ct. 

2.  McLain  v.  Healy,  98  Wash.  489,  286, 32  U.S.  (L.  ed.)  673;  School  Dist. 
168  Pac.  1,  L.R.A.1918A  1161  (holding  No.  1  v.  Holt,  226  Mo.  406, 126  S.  W. 
that  one  does  not  take  his  oral  eon-  462,  136  A.  8.  R.  661. 

tract  to  exchange  real  estate  out  of  the  Note:  Ann.  Cas.  1912A  310. 

statute  by  going  upon  the  property  of  7.  Caldwell  v.  Carrington,  9  Pet.  86, 

the  other  party  and  remaining  there  a  9  U.  S.  (L.  ed.)  60;  Pureell  v.  Miner, 

day  and  a  night).  4  WaU.  513,  18  U.  S.   (L.  ed.)  435; 

3.  See  Specific  Pebioruakoe,  ante.  Bigelow  v.  Armes,  108  U.  S.  10, 1  S. 

4.  Barnes  v.  Teague,  54  N.  C.  277,  62  Ct.  83,  27  U.  S.  (L.  ed.)  631. 
Am.  Dec.  200.  Note:  Ann.  Cas.  1912A  310. 

Notes:  3  L.R.A.(N.S.)  805;  Ann.  8.  Maddoz  v.  Rowe,  23  Oa.  431,  68 
Cas,  1912 A  310.  Am.  Dec.  685. 

676 


Digitized  by 


Google 


:{5  R.  C.  li.  STATUTE  OF  FRAUDS  §  178 

party  has  performed  the  contract  on  his  part  by  a  eoaveyanee  to  the 
other  is  on  the  same  footing  as  a  payment  of  the  purchase  price,  and  is 
insiiflficient  to  entitle  him  to  specific  performance.*  Under  a  statute 
which  expressly  excepts  from  the  requirement  of  a  writing  cases  in 
which  the  purchase  money  or  a  portion  thereof  is  paid  and  the  pur- 
chaser put  in  possession,  it  is  held  that  where  an  oral  contract  for  the 
exchange  of  land  is  executed  by  one  party  by  conveying  his  land  to 
the  other,  and  possession  is  mutually  given  and  taken  of  the  respective 
tracts,  the  contract  is  not  within  the  prohibition.**  If  the  agreement 
has  been  executed  on  the  part  of  the  plaintiff  by  a  conveyance  of  his 
land,  he  may,  on  the  refusal  of  the  defendant  to  perform,  recover  the 
reasonable  value  of  the  land  so  conveyed  to  the  defendant  which  the 
latter  refuses  to  reconvey.**  And  where  the  price  of  the  land  con- 
veyed to  the  defendant  is  to  be  paid  in  part  by  a  conveyance  of  land 
by  the  defendant  at  a  valuation  fixed  by  the  parties,  the  plaintiff  is  en- 
titled upon  the  defendant's  refusal  to  make  such  conveyance  to  enforce 
a  vendor's  lien  for  the  amount  so  fixed.^' 

Release  or  Surrender  of  Estate  or  Interest 

178.  In  General. — Section  3  of  the  English  statute  provides  that  no 
leases,  estates  or  interests,  either  of  freehold  or  terms  of  years  or  any 
uncertain  interest,  not  being  copyhold  or  customary  interests,  of,  in, 
to  or  out  of  any  lands,  etc.,  shall  at  any  time  be  surrendered,  unless 
it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  surrendering 
the  same  or  by  his  agent  thereunto  lawfully  authorized  in  writing,  or 
by  act  and  operation  of  law.  Statutes  of  similar  import  have  been  en- 
acted in  the  several  jurisdictions  in  this  country.*'  An  easement  is 
an  interest  in  land  within  the  meaning  of  this  provision.**  This  is 
aJso  true  as  to  an  agreement  by  an  heir  expectant  whereby  he  attempts 
to  relinquish  all  right  to  claim  the  estate  which  otherwise  would  vest 
in  him  on  the  subsequent  death  of  his  ancestor,*'  or  an  agreement 
between  intended  spouses  to  relinquish  any  interest  in  each  other's  real 
estate  which  they  would  be  entitled  to  as  the  surviving  spouse.*' 

9.  Note:  Ann.  Cas.  1912A  311.  note.    See  also  Easeuemts,  toI.  9,  pp. 

10.  Note:  Ann.  Cas.  1912A  311.  736,  803-804. 

11.  Basford    v.    Pearson,    9    Allen       15.  Brands  v.  De  Witt,  44  N.  J; 
(Mass.)  387,  85  Am.  Dec.  764.  Eq.  545,  10  Atl.  181,  14  Atl.  894,  6 

12.  McCoy  V.  McCoy,  32  Ind.  App.  A.  S.  B.  909. 

38,  69  N.  E.  193, 102  A.  S.  R.  223.    As       Note:  102  A.  S.  R.  241. 

to  the  lien  of  a  vendor  generally,  see       As  to  the  validity  of  a  release  by  an 

Vendor  and  Pubchaser.  heir  expectant  generally,  see  Descent 

13.  Lammott  v.  Gist,  2  Har.  &  G.  and  Distribution,  vol.  9,  p.  133  et 
(Md.)  433,  18  Am.  Dec.  295;  Bailey  v.   seq. 

Wells,  8  Wis.  141,  76  Am.  Dec.  233.  16.  Rainbolt  v.  East,  66  Ind.  538,  26 

14.  Dyer     v.     Sanford,     9     Mfete.   Am.  Rep.  40. 

(Mass.)    395,  43  Am,  Dec.  399   and       Note:  102  A.  S.  B.  246. 
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Where  the  legal  title  to  land  is  vested  in  one  person  under  a  deed  ab- 
solute on  its  face,  but  the  equitable  estate  is  reserved  to  the  grantor  by 
a  separate  instrument  in  writing  declaring  a  trust,  a  sale  or  Surrender 
of  the  equitable  interest  to  the  former  has  been  held  to  be  within  the 
statute." 

179.  Leasehold. — The  provision  as  to  the  surrender  of  any  interest 
in  land  precludes  an  oral  surrender  by  a  lessee  for  a  term  of  years,  if 
the  unexpired  part  of  the  term  is  such  as  to  bring  it  within  the  stat- 
ute,** and  will  prevent  any  parol  disclaimer  by  a  lessee  for  life  from 
operating  to  divest  his  estate.**  Where,  as  in  England,  the  statute 
contains  no  exception,  it  includes  all  terms  for  years,  however  short 
their  duration,  as  the  provision  relating  to  the  creation  of  leasehold 
estates  and  excepting  from  its  operations  terms  for  not  to  exceed  three 
years  has  no  application  or  effect  upon  the  provision  with  respect  to 
the  surrender  of  a  term  for  years.**  In  some  instances  the  statutes 
expressly  except  from  the  provision  estates  for  a  term  not  to  exceed  a 
year.  An  oral  agreement  for  the  future  surrender  of  a  term  for  years 
in  consideration  of  which  the  landlord  agrees  to  give  up  the  rent  in 
arrear,  being  within  the  statute,  is  no  defense  to  an  action  for  the  rent.* 
it  has  been  held  that  an  oral  agreement  between  a  lessee  and  a  third 
person  under  which  the  latter  agrees  to  pay  to  the  former  a  certain  sum 
in  consideration  of  a  surrender  of  his  term  is  within  the  statute, 
though  if  executed  by  a  surrender  and  an  acknowledgment  of  such 
third  person  of  his  liability  for  the  agreed  amount,  an  action  of  as- 
sumpsit may  be  maintained  on  such  acknowledgment.*  As  a  sur- 
render by  act  and  operation  of  law  is  expressly  excepted  a  sur- 
render consummated  by  the  delivery  to  and  resumption  of  possession 
by  the  lessor  is  not  affected  by  the  statute,'  and  a  surrender  by  opera- 
tion of  law  to  an  agent  of  the  lessor,  though  his  authority  to  recdve  the 
same  is  not  in  writing,  is  eflfectual.*  Though  a  contract  for  the  sale  of 
growing  timber  is  considered  as  within  the  statute  as  a  sale  of  an  in- 
terest in  the  land,*  an  oral  surrender  by  a  lessee  of  a  right  given  him 
in  the  lease  to  cut  and  use  timber  based  on  a  valuable  executed  con- 
sideration is  upheld.* 

17.  Darling  v.  Butler,  45  Fed.  332,  3.  Lamar  v.  McNainee,  10  Gill  ft  J. 
10  L.R.A.  469.  (Md.)  116,  32  Aip.  Dec.  152.    As  to 

18.  Bailey  v.  Wells,  8  Wis.  141,  76  what  constitutes  a  surrender  of  a  term 
Am.  Dec.  233.  for  years  by  act  and  operation  of  law, 

19.  Jackson     v.     Kisselbrack,     10  see  LiNDLORD  and  Tenant,  vol.  16,  p. 
Johns.  (N.  Y.)  336,  6  Am.  Dec.  341.  1152  et  seq. 

20.  Lamar  v.  McNamee,  10  Gill  &  4.  Amory  v.  Kannoffeky,  117  Mass. 
J.  (Md.)  116,  32  Am.  Dec.  152.  351,  19  Am.  Rep.  416. 

1.  Lammott  v.  Gist,  2  Har.  &  G.  5.  See  Loos  and  Timber,  vol.  17,  pp. 
(Md.)  433,  18  Am.  Dec.  295.  1068-1071. 

2.  Cocking  v.  Ward,  15  L.  J.  C.  PI.  6.  Lee  v.  Hawks,  68  Miss.  669,  9  So. 
245.  1  C.  B.  858,  50  E.  C.  L.  858,  1  828,  13  L.R.A.  633. 

Eng.  Rul.  Gas.  433. 
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180.  Dower. — Sir  Edward  Coke,  in  his  Commentaries,  after  stating 
briefly  of  what,  by  whom,  and  to  whom  the  assignment  must  be  made, 
adds:  "But  there  needeth  neither  livery  of  seizin  nor  writing  in  an 
assignment  "of  dower,  because  it  is  due  of  common  right"  (Coke  on 
Litt.  35a. )  And  it  i^  held  that  dower  may  be  assigned  by  parol,  notr 
withstanding  the  statute  of  frauds,  for  the  widow's  estate  is  not  created, 
but  only  ascertained,  by  the  assignment.'  In  some  instances,  however, 
the  statutes  relating  to  dower  expressly  require  that  the  assignment 
thereof  be  in  writing.*  A  widow's  right  6l  dower  is  an  interest  in  the 
land  and  a  release  or  discharge  by  her  of  such  right,  even  before  as- 
signment of  dower,  must  be  in  writing.* 

Surrender  or  Transfer  of  Interest  imder  Contract  of  Sale 

181,  Surrender  by  Vendee. — A  vendee,  who  has  been  put  into  pos- 
session and  made  part  payment  under  a  written  contract  to  purchase, 
is  considered  as  having  an  interest  in  the  land  which  cannot,  according 
to  some  of  the  authorities,  be  released  or  surrendered  to  the  vendpr  by 
an  executory  oral  agreement.*"  Other  cases,  however,  hold  that  the 
parties  to  a  written  contract  for  the  sale  of  land  may  rescind  it  by  an 
oral  agreement,  and  terminate  all  interest  of  the  vendee  thereunder.** 
Though  under  an  ordinary  contract  of  sale  the  vendee  cannot  sur- 
render his  right  by  an  executory  oral  agreemeait,  it  has  been  held  to  be 
otherwise  where  the  right  of  the  vendee  is  expressly  made  subject  to 
forfeiture  on  a  failure  or  refusal  to  make  the  payments  required  by  the 
contract  and  the  oral  surrender  is  executed  by  a  delivery  of  posses- 
.sion.**  Also,  though  the  vendee  cannot  by  an  oral  agreement  surren- 
der his  interest  under  the  written  contract  for  general  purposes  where 
the  statute  with  respect  to  the  conveyance  of  estates  in  land  is  con- 
strued to  include  both  equitable  and  legal  interests,  he  may  by  such  a 
surrender  preclude  himself  from  thereafter  demanding  specific  per- 
formance of  the  contract*'  It  is  also  held  that  when  pailies  to  a  writ- 
ten contract  for  the  exchange  of  lands,  under  which  possession  has 

7.  Lenters  v.  Heiie,  73  Dl.  405,  24       Notes:  102  A.  S.  R.  232;  19  L.R.A. 
Am.  R^.  263;  Austin  v.  Austin,  50    (N.S.)  880;  14  Ann.  Cas.  729. 

Me.  74,  79  Am.  Dec.  597.  11.  Notes:  19  L.R.A.(N.S.)  881,  14 

Notes:  79  Am.  Dec.  601;  39  A.  S.  Ann.  Cas.  729. 

B.  33;  102  A.  S.  R'.  240.  12.  Cutwri-yht  v.  Union   Sav.,  etc., 

8.  Note:  79  Am.  Dec.  601.  Co.,  33  Utah  486,  94  Pac.  984, 14  Ann. 
».  Camall  v.  Wilson,  21  Ark.  62,  Cas.  725. 

76  Am.  Dec.  351;  White  v.  White,  16       13.  Stevens  v.  Cooper,  1  Johns.  Ch. 

N.  J.  li.  202,  31  Am.  Dec.  232.  (N.  Y.)  425,  7  Am.  Dee.  499;  Boyce 

Note:  102  A.  S.  R.  240.  v.  McCuUoek,  3  Watts  &  S.  (Pa.)  429, 

See  also  DowER,  vol.  9,  p.  585  et  seq.   39   Am.   Dec.   35;   Frith  v.    Alliance 
10.  Stevens  v.  Cooper,  1  Johns.  Ch.  Invest  Co.,  49  Can,  Sup.  Ct  384:,  Ann. 

(N.  T.)  425,  7  Am.  Dec  499;  Boyce  v.  Cas.  1914D  458. 

McColIoek,  3  Watts  &  8.  (Pa.)  429,      Note:  14  Ann.  Caa.  730. 

39  Am.  Dec.  35. 
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been  exchanged,  but  without  the  execution  of  deeds,  orally  agree  to  a 
r^cission  of  the  transaction  and  re-exchange  possession,  the  rescission 
will  be  upheld.^*  If  the  contract  of  sale  is  under  seal  the  rule 
regarding  the  discharge  of  a  sealed  obligation  by  a  parol  agreement 
may  render  ineffectual  the  res<;issiou  of  such  a  contract  by  an  oral 
agreement.*' 

182.  Transfer  of  Interest. — The  interest  of  a  vendee  under  an 
executory  contract,  for  the  purpose  of  assignment  or  transfer  to  a  third 
person,  is  generally  regarded  as  an  interest  in  land  and,  though  there 
are  authorities  to  the  contrary,**  the  better  view  is  that  the  interest  of 
the  vendee  cannot  be  transferred  by  an  oral  agreement.*'  For  this 
reason  it  is  held  thalt  an  oral  contract  under  which  a  third  person 
agrees  to  assume  the  obligations  of  the  vendee,  at  the  latter's  option,  is 
within  the  statute.**  It  has  been  held,  however,  that  the  oral  accept- 
ance by  the  assignee  of  a  written  assignment  by  the  vendee  is  sufBcient 
to  warrant  the  enforcement  against  him  of  the  contract  of  assign- 
ment.** This  is  based  on  the  view  which  prevails  in  a  few  jurisdictions 
that  the  "party  to  be  charged"  on  a  contract  for  the  sale  of  an  interest 
in  land  is  the  vendor  irrespective  of  whether  he  is  the  party  seeking 
to  enforce  the  contract  or  the  party  against  whom  it  is  sought  to  be 
enforced.**  When  the  vendee  has  made  an  absolute  transfer  of  his 
interest,  the  transaction  cannot  be  turned  into  a  mortgage  of  sucli 
interest  by  a  subsequent  oral  agreement.*  As  between  the  assignee 
and  the  vendor,  it  has  been  held  that  the  latter  cannot  set  up  in 
defense  of  a  suit  by  the  former  specifically  to  enforce  the  contract 
that  the  assignment  was  not  in  writing.*  It  has  been  held  that  the 
interest  of  the  vendor,  that  is  his  right  to  receive  the  purchase 
money,  is  not  an  interest  in  land  and  may  therefore  be  transferred 
orally.* 

Settlement  of  Boimdaries 

183.  General  Rule. — ^An  oral  agreement  fixing  the  location  of  a 
disputed  boundary  line  is  evidence  that  the  line  so  fixed  is  in  fact  the 

14.  Boggs  V.  Bodkin,  32  W.  Va.  566,  100,  22  Am.  Rep.  712. 

9  S.  E.  891,  5  L.R.A.  245.  Notes:    3    L.R.A.(N.S.)     147;    19 

15.  Pratt  V.  Morrow,  45  Mo.  404,  L.R.A.(N.S.)  879;  15  Ann.  Cas.  1177. 
100  Am.  Dec.  381.  See  Release,  vol.  18.  Esslinger  v.  Pascoe,  129  la.  86, 
23,  p.  377.  105  N.  W.  362,  3  L.R.A.(N.S.)   147 

16.  Note:  102  A.  S.  R.  232.  and  note. 

17.  Esslinger  v.  Pascoe,  129  la.  86,  19.  Evans  v.  Stratton,  142  Ky.  615, 
105  N.  W.  362,  3  L.R.A.(N.S.)  147;  134  S.  W.  1154,  34  L.R.A.(N.S.)  393. 
Morgart  v.  Simouse,  103  Md.  463,  63  20.  See -infra,  par.  310. 

Atl.  1070,  115  A.  S.  R.  367,  7  Ann.  1.  Hoyt  v.  Hudson,  41  Wis.  100,  22 

Cas.  1140  ;riinnerv.  McVay,  37  Mont.  Am.  Rep.  712. 

306, 96  Pac.  340, 15  Ann.  Cas.  1175, 19  2.  Notes:  3  L.R.A.(N.S.)   148;  15 

L.R.A.(N.S.)  879;  Hoover  v.  Baugh,  Ann.  Cas.  1178, 

108  Va.  695,  62  S.  E.  968, 128  A.  8.  R.  8.  Note:  102  A.  S.  R.  232. 

985;  Richardson  v  Johnson,  41  Wis.  • 
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true  boundary.*  And,  while  the  contrary  view  is  taken  in  some  of 
the  cases,'  if  there  is  a  bona  fide  dispute  as  to  the  location  of  a  line 
which  is  indefinite  and  uncertain,  it  is  the  general  rule  that  an  oral 
agreement,  fixing  or  adjusting  the  line  and  carried  out  by  possession 
in  accordance  therewith,  is  binding  on  the  parties  though  the  line 
so  established  may  not  be  in  fact  the  true  line.*  The  agreement 
operates  in  a  sense  to  vest  a  legal  title  in  the  parties  up  to  the  agreed 
line  and  does  not  operate  merely  as  an  estoppel  in  pais,  and  it  is  held 
that,  though  a  legal  title  is  necessary  to  support  an  action  of  eject- 
ment, where  a  disputed  or  uncertain  boundary  line  has  been  settled 
by  an  oral  agreement,  ejectment  may  be  maintained  by  one  of  the 
parties  against  the  other  for  the  land  as  located  and  determined  by  the 
agreement.'  If  the  agreement  is  made  under  circumstances  free  from 
facts  that  would  authorize  a  court  of  equity  to  set  it  aside,  it  must 
stand,  although  the  parties  may  have  been  mistaken  in  their  belief 
that  the  line  agreed  on  approximates  t«  the  true  line  as  it  is  afterwards 

4.  Niehol  v.  lytie,  4  Yerg.  (Tenn.)  132  Mo.  250,  33  S.  W.  815, 53  A.  S.  B. 

456,  26  Am.  Dec.  240.  488;  Sawyer  v.  Fellows,  6  N.  H.  107, 

Note:  26  Am.  Dec.  241.  25  Am.  Dec.  452;  Smith  v.  Hosmer,  7 

6.  Note:  8  Ann.  Cas.  85.  N.  H.  436,  28  Am.  Dec.  354;  Kip  v. 

6.  Boyd  V.  Graves,  4  Wheat.  513,  4  Norton,  12  Wend.  (N.  Y.)  127,  27  Am. 

U.  S.  (L.  ed.)  628;  Ck>x  v.  Daugherty,  Dec.  120;  Terry  v.  Chandler,  16  N.  Y. 

75  Ark.  395,  36  S.  W.  184,  112  A.  S.  354,  69  Am.  Dec.  707;  Brown  v.  Cald- 

B.  75;   Payne  v.  McBride,  96  Ark.  weU,  10  Serg.  &  B.  (Pa.)  114, 13  Am. 

168,  131  S.  W.  463,  Ann.  Cas.  1912B  Dec.  660;  Galbraith  v.  Lunsford,  87 

661;  Lewis  v.  Ogram,  149  Cal.  505,  87  Tenn.  89,  9  S.  W.  365,  1  L.R.A.  522; 

Pac.  60,  117  A.  S.  B.  151,  10  L.B.A.  George  v.  Thomas,  16  Tex.  74,  67  Am. 

^■^■1,^^?}  J^"^^J^oI*  a-"TT°,'o«^  Dec.  612;  Ham  v.  Smith,  79  Tex.  310, 
Fla.  261, 14  So.  805,  39  A.  8.  B  139;   jg  g    ^   240,  23  A.  S.  B.  340;  Le- 

S  *^To«^n^'  ^*  ^w  '  ^%  ^-  «o«»te  V.  Toudonze,  82  Tex.  208,  17  S. 
Dec.  726;  Osteen  v.  Wynn,  131  Qa.   fxr   iaat   o^  a    «    t»    ota  »«j  ««*«. 

209,  62  S.  E.  37,  127  A.  S.  B.  212;  l-^Pf^'  ^Ji\  %,^\  fLf l^p**' 

Builger  v.  Grimm',  142  Ga.  448,  83  s!  f^'^^V'^f^^^^J^^'^^l'^- 

E.  200,  Ann.  Cas.  1916C  173;  Crom-  8^'  ~  A:,f  •  f^o^^'  7     ^^  ^-  ?^" 

well  V.  Maughs,  2  Gihnan  (DL)  419,  "?*'«'   ^   ^i  ^^'  ^  ^'t'^  ^f^  ,    ,i 

43  Am.  Dec  62;  Kitchen  v.  Chantland,  ^eass  v.  St.  Albans,  38  W.  Va.  1,  17 

130  la.  618,  105  N.  W.  367,  8  Ann.  S.  E.  400,  19  L.B.A.  802. 
Cas.  81;  Peterson  v.  Hollis,  90  Kan.       Notes:  13  Am.  Dec  222;  27  Am. 

655,  136  Pac.  258,  Ann.  Cas.  1915B  Dec  121 ;  43  Am.  Dec.  64 ;  69  Am.  Dec. 

725;  Gordon  v.  Simmons,  136  Ky.  273,  711;  27  Am.  Eep.  239;  11  A.  S.  B. 

124  S.  W.  306,  Ann.  Cas.  1912A  305;  592;  17  A.  S.  E.  552;  22  A.  S.  B.  35; 

Smith  V.  Hamilton,  20  Mich.  433,  4  39  A.  S.  B.  154;  102  A.  S.  B.  246;  110 

Am.  Rep.  398;  Hayes  v.  Livingston,  34  A.  S.  B.  683;  1  L.EA.  522;  3  L.B.A. 

Mich.  384,  22  Am.  Rep.  533;  Jones  v.  (N.S.)  805;  10  L.KA.(N.S.)  610;  8 

Pashby,  67  Mieh.  459,  35  N.  W.  152, 11  Ann.  Cas.  83;  16  Ann.  Cas.  150;  Ann. 

A.  S.  R.  589;  Natchez  v.  Vandervelde,  Cas.  1912B  662. 
31  Miss.  706,  66  Am.  Dec  581;  Tnmer       7.  Smith  v.  Hamilton,  20  Mieh.  433, 

V.  Baier,64Mo.  218,27  Am.  R«p.  226;  4  Am.  Rep.  398;  Turner  v.  Baker,  64 

Krider  v.  Milner,  99  Mo.  145,  12  S.  W.  Mo.  218,  27  Am.  Deo.  226.    And  see 

461,  17  A.  S.  R.  549;  Diggs  v,  Kurtz,  infra,  par.  184. 
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§  184  STATUTE  OP  FRAUDS  25  fi.  C.  L. 

found  to  exist.'  If,  however,  there  is  no  dispute  as  to  the  true  line, 
an  oral  agreement,  founded  on  mutual  mistake  as  to  the  true  Une,  is 
not  binding.'  Where  the  agreement  is  between  parties  one  of  whom 
holds  under  a  deed  from  the  other,  or  their  privies,  and  there  is  doubt 
as  to  the  boundary,  the  upholding  of  an  oral  agreement  establishing 
the  boundary  is  not  obnoxious  to  the  rule  prohibiting  oral  evidence  to 
vary  the  deed.'" 

184.  Reasons  for  Rule. — ^)iV'hile  it  is  true  that  if  the  boundary 
agreed  on  is  not,  in  point  of  fact,  the  true  boundary,  the  title  must, 
to  the  extent  of  the  discrepancy  between  the  two,  necessarily  be  af- 
fected, still  the  oral  agreement  is  sustained  as  binding  not  because  it 
passes  title  but  on  the  fiction  that  it  determines  merely  the  location 
where  the  estaite  of  each  is  supposed  to  exist.**  If  the  agreement  is 
confined  to  the  sole  object  of  ascertaining  the  true  line  of  separation, 
it  gives  effect  to  the  title  which  the  parties  to  such  agreement  really 
had,  and  leaves  the  statute  of  frauds  in  full  force.  And  though  the 
agreed  line  is  not  the  true  line  neither  the  purpose  nor  effect  is  to  pass 
real  property  from  one  person  to  another,  but  simply  to  ascertain  the 
line  to  which  their  respective  lands  extended.  The  boundary  of  one 
is  also  that  of  the  other  though  undefined,  obscure,  and  uncertain; 
and  when  the  agreement  proposes  and  results  in  nothing  more  than 
to  establish  and  mark  where  that  boundary  is,  the  provision  of  the 
statute  is  not  invaded.  It  was  never  thought  that  the  judgments  of 
the  courts  in  actions  of  ejectment,  where  the  subject  is  a  question  of 
boundary,  divested  the  title  of  one  person  and  vested  it  in  another; 
and  yet  the  agreement  effects  the  same  identical  object  and  performs 
the  same  office  as  the  judgment  of  a  competent  court.  Both  ascertain, 
by  the  means  at  command,  where  the  true  line  is,  and  establish  it  for 
all  future  time.**  And  it  has  been  said  that  these  settlements  of 
boundaries  are  common,  beneficial,  approved  and  encouraged  by  the 
courts  and  ought  not  to  be  disturbed,  though  it  is  afterwards  shown 
that  they  were  erroneously  settled,  if  they  have  been  acquiesced  in 
for  a  number  of  years.    Convenience,  policy,  necessity  and  justice  are 

8.  Lecomte  v.  Toudouze,  82  Tex.  208,  Evtoekcb,  vol.  10,  p.  1016  et  seq. 

17  S.  W.  1047,  27  A.  S.  R.  870.  11.  Payne  v.  MeBride,  96  Ark.  168, 

9.  Schraeder,  etc.,  Mfg.  Co.  v.  Pack-  136  S.  W.  463,  Ann.  Cas.  1912B  661; 
CT,  129  U.  S.  688,  9  S.  Ct.  385,  32  U.  S.  Lewis  t.  Ogram,  149  Cd.  505,  87  Pac. 
(L.  ed.)  760;  Randleman  v.  Taylor,  60.  117  A.  S.  R.  181,  10  L.R.A.(N.S.) 
94  Ark.  511, 127  6.  W.  723,  140  A.  S.'  610;  CroweU  v.  Manghs,  2  Oilman 
R.  141;  Brewer  v.  Boston,  etc.,  R.  Co.,  (111.)  419,  43  Am.  Dee.  62;  Turner  v. 
5  Mete.  (Mass.)  478,  39  Am.  Dec.  694;  Baker,  64  Mo.  218,  27  Am.  Rep.  228; 
Battner  v.  Baker,  108  Mo.  311,  18  S.  Lecomte  v.  Tondonze,  82  Tex.  208,  17 
W.  911,  32  A.  S.  R.  606.  S.  W.  1047,  27  A.  S.  R.  870. 

Notes:  140  A.  S.  B.  143;  8  Ann.  Note:  Ann.  Caa.  1912B  663. 

Cas.  85.  12.  Terry  v.  Chandler,  16  N.  Y.  354, 

10.  Diggs  V.  Knrtz,  132  Mo.  250,  33  69  Am.  Dec.  707. 
S.  W.  815,  53  A.  S.  R.  488.    And  see 
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much  in  favor  of  supporting  an  amicable  settlement  of  boundary  dis- 
putes.** It  has  also-  been  said  that  the  same  principle  which  sustains 
a  parol  partition  between  cotenants  **  will  sustain  an  oral  settlement 
of  a  disputed  boundary.** 

185.  Parties  to  Agreement. — Aa  regards  her  separate  property, 
an  oral  agreement  by  a  married  woman  fixing  a  boundary  line  may 
be  binding  on  her,  auch  an  agreement  not  being  afifected  by  the  stat- 
utory provisions  relating  to  conveyances  by  a  married  woman  of  her 
separate  estate.**  The  agreement  is  binding  not  only  on  the  parties, 
but  on  all  persons  claiming  under  them  as  well.*'  A  nonconsenting  co- 
owner  is  not  bound  by  an  agreement  of  the  other  co-owners  nor  is  any 
stranger  thereto  bound  who  may  claim  under  such  nonconsenting 
owner;  **  but  should  a  consenting  owner  afterwards  become  the  owner 
of  the  entire  tract  in  which  he  was  interested,  or  of  a  distinct  part  of 
it,  and  continue  to  recognize  the  boundary  line  previously  agreed  and 
acted  on  by  him  and  the  owner  of  the  adjoining  land,  such  line  is 
binding  on  him  to  the  extent  of  his  several  ownership.*'  To  uphold 
an  oral  agreement  as  to  boundaries,  it  must  be  between  parties  who  in 
fact  own  or  have  color  of  title  to  adjoining  tracts.  If  one  of  the  par- 
ties to  the  agreement  is  merely  a  disseizor  without  color  of  title,  the 
agreement  cannot  operate  to  divest  the  title  of  the  other  party  to  any 
part  of  his  lapds,  as  if  given  effect  it  would  operate  to  impart  to  a  per- 
son without  title  an  interest  in  land.'"  Also  the  principle  does  not 
apply  where  the  agreement  is  made  by  adjacent  occupants  of  public 
lands,  except  so  far  as  their  temporary  occupancy  is  concerned,  and 
they  are  not  bound  by  the  agreement  after  the  title  passes  out  of  the 
government,  nor  is  it  admissible  in  evidence  in  an  action  of  ejectment 
between  them.*  This  is  true,  it  would  seem,  as  to  the  location  of  the 
boundary  line  between  adjoining  unpatented  mining  claims.*  A 
lessee  cannot  band  the  reversioner  by  an  oral  agreement  or  otherwise 
as  to  boundaries.* 

13.  Brown  v.  Caldwell,  10  Serg.  &  StricWey  v.  Hill,  22  Utah  257,  62  Pac. 
R.  (Pa.)  114,  13  Am.  Dec.  660.  893,  83  A.  S.  R.  786. 

14.  See  Partition,  vol.  20,  pp.  721-  19.  Watrous  v.  Morriaon,  33  Fla. 
723.  261,  14  So.  805,  39  A.  S.  R.  135. 

15.  Natchea  v.  Vanderrelde,  31  Miss.  20.  Terry  v.  Chandler,  16  N.  Y.  354, 
706,  66  Am.  Dee.  581.  69  Am.  Dec.  707. 

16.  Galhraith  v.  Lunsford,  87  Tcnn.  1.  Crowell  v.  Manghs,  2  Gilmam 
89,  9  S.  W.  365. 1  L.R.A.  522;  Lecomte  fill.)  419,  43  Am.  Dec.  62.  Se6  also 
V.  Toudonze,  82  Tex.  208,  17  S.  W.  Lewis  v.  Ogram,  149  Cal.  505,  87  Pao. 
1047,  27  A.  S.  R.  870.  See  Husbanp  60,  117  A.  S.  R.  151,  10  L.R.A.(N.S.) 
AND  Wjfe,  vol.  13,  pp.  1320-1321.  610. 

17.  Osteen  v.  Wynn,  131  Ga.  209,  2,  Strickley  v.  Hill,  22  Utah  257,  62 
62  S.  E.  37,  127  A.  S.  R.  212;  Sawyer  Pac.  893,  83  A.  S.  R.  786. 

V.  Fellows,  6  N.  H.  107,  25  Am.  Dec.  Note:  102  A.  S.  R.  246. 

462.  3.  Cix  V.  Dftughertv,  75  Ark.  395, 

18.  Watrous  v.  Morrison,  33  Fla.  36  S.  W.  184, 112  A.  3.  R.  75;  North- 
2U?,  1>  So,   ft05,  39  A.  S.  R.   139;  ern  Pine  Land  Co.  v.  Bigelow,  84  Wis. 
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186.  Harking  Line;  Possession. — The  agreement  to  settle  a  bound- 
ary need  not  be  made  after  a  line  has  been  fixed.  Parties  may  agree 
orally  to- have  an  uncertain  or  disputed  line  run,  and  that  it  shall  be 
the  controlling  line,  and  if  they  afterwards  treat  it  as  the  permanent 
dividing  line,  by  improving  up  to  it,  or  otherwise,  they  will  be  con- 
fined to  that  line.*  To  render  the  oral  agreement  binding  it  is  im- 
material that  the  period  of  possession  or  acquiescence  in  the  boundary 
so  fixed  falls  short  of  the  time  fixed  by  the  statute  of  limitations  for 
gaining  title  by  adverse  possession.'  The  view  has  been  taken  that  it 
is  not  necessary  that  the  agreement  be  supported  by  acquiescence,  or 
acts  from  which  an  estoppel  may  spring.*  On  the  other  hand  it  has 
been  held  that  acquiescence  in  the  oral  agreement  and  possession 
thereunder  are  essential  to  render  it  binding,'  and  that  the  agreement 
is  not  binding  unless  actual  possession  is  had  up  to  the  line,  or  some- 
thing is  done  to  execute  the  agreement  in  the  direction  of  physical 
identification.* 

187.  Qualification  of  General  Rule. — If  the  parties,  without  the 
intention  to  settle  a  dispute  as  to  the  boundary,  orally  agree  by  mis- 
take as  to  the  boundary  it  is^not  binding  upon  them ;  •  and,  though 
there  is  authority  to  the  contrary,*"  the  great  weight  of  the  authorities 
upholds  the  view  that  if  the  location  of  the  true  boundary  is  known 
to  the  parties  and  tliey  attempt  for  mutual  convenience  or  other  suf- 
ficient reason  to  transfer  land  from  one  to  the  other  by  an  oral  agree- 
ment changing  the  location  of  such  boimdary,  the  agreement  is  within 
the  statute.**     Accordingly  when  adjoining  owners  have  held  ex- 

157,  54  N.  W.  496,  21  L.R.A.  776.  Bunger  v  Grimm,  142  Ga.  448,  83  S. 

See  also  Landlord  and  Tenant,  vol.  E.  200,  Ann.  Cas.  1916C  173. 

16,  p.  623  et  seq.  9.  See  supra,  par.  183. 

4.  Watrous  v.  Morrison,  33  Fla.  261,  10.  Note:  110  A.  S.  R.  687. 

14  So.  805,  39  A.  S.  R.  139 ;  Strickley  11.  Randleman  v.  Taylor,  94  Ark. 

V.  HiU,  22  Utah  257,  62  Pac.  893,  83  511,  127  S.  W.  723,  140  A.  S.  R.  141; 

A,  S.  R.  786.  Lewia  v.  Ogram,  149  Cal.  505,  87  PaB. 

6.  Lewis  V.  Ogram,  149  Cal.  505,  87  60, 117  A.  S.  R.  151, 10  L.R.A.(N.S.) 

Pac.  60,  117  A.  8.  R.  151,  10  L.R.A.  610 :  Watrous  v.  Morrison,  33  Fla.  261, 

610;  Watrous  v.  Morrison,  33  Fla.  261,  14  So.  805,  39  A.  S.  R.  139;  Ostecn  v. 

14  So.  805,  39  A.  S.  R.  139;  Osteen  Wynn,  131  Gffi.  209,  62  S.  E.  37, 127  A. 

V.  Wynn,  131  Ga.  209,  62  S.  E.  37,  127  S.  R.  212;  Peterson  v.  HolHs,  90  Kan. 

A.  S.  R.  212;  Kitchen  v.  Chantland,  655,  136  Pac.  258,  Ann.  Cas.  1915B 

130  la.  618,  105  N.  W.  367,  8  Ann.  725;  Smith  v.  Dudley,  1  Litt.   (Ky.) 

Cas.  81;  Smith  v.  Hamilton,  20  Mich.  66,  13  Am.  Dec.  222;  Smith  v.  Hamil- 

433,  4  Am.  Rep.  398;  Jones  v.  Pashby,  ton,  20  Mich.  433,  4  Am.  Rep.  398; 

67  Mich.  459,  35  N,  W.  152,  11  A.  S.  Turner  v.  Baker,  64  Mo.  218,  27  Am. 

R.  589.  Rep.  226;  Terry  v.  Chandler,  16  N.  Y. 

6.  Lecomte   v.    Toudouze,   82    Tex.  354,  69  Am.  Dee.  707  (approving  ear- 
208,  17  S.  W.  1047,  27  A.  S.  R.  870.  lier  cases) ;  ITichoI  v.  Lytic,  4  Yerg. 

7.  Hooper  V.  Herald,  154  Mich.  529,  (Tenn.)  466,  26  Am.  Dec.  240;  Gal- 
118  N.  W.  3, 16  Ann.  Cas.  149.  braith  v.  Lunsford,  87  Tenn.  89,  9  8. 

8.  Osteen  v.  Wynn,  131  Ga.  209,  62  W.  365,  1  L.R.A.  522;  Ham  v.  Smith, 
S.  E.  37,  127  A.  S.  R.  212.   See  also  79  Tex.  310,  16  S.  W.  240,  23  A.  S. 
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elusive  possession  in  accordance  with  a  marked  line  for  the  full  statu- 
tory period  necessary  to  perfect  title  by  adverse  possession,  the  line  so 
marked  becomes  the  established  line  and  an  oral  agreement  fixing  a 
different  boundary  is  within  the  statute."  The  fact  that  the  doubt 
as  to  the  true  boundary  line  may  be  removed  by  a  survey  does  not 
prevent  the  parties  from  fixing  the  line  by  an  oral  agreement.** 

188.  Proof  of  Agreement. — ^The  burden  of  proving  the  oral  agree- 
ment is  on  the  party  alleging  it.**  Long  acquiescence  in  a  boundary, 
established  by  one  of  the  adjoining  landowners,  is  evidence  of  an 
agreement  betwe^i  the  parties  fixing  such  line  as  the  boundary.** 
Slight  acta  which  may  be  construed  into  such  an  agreement  should 
"not,  however,  be  held  to  conclude  the  parties.  To  have  that  effect  they 
should  be  clear  and  satisfactory,  and  not  doubtful  and  equivocal  in 
their  charactOT.**  And  acquiescence,  for  a  few  years,  in  a  line  estab-. 
Eahed  by  one  of  the  parties  is  not  sufficient  evidence  of  an  agreement 
locating  it  as  the  true  boundary.*' 

Agreement  to  Devise  Land^ 

189.  In  General. — An  agreement  to  devise  land  is  in  the  nature 
of  a  contract  for  the  sale  thereof  and  as  such  within  the  provision  of 
the  statute  relating  to  contracts  for  the  sale  of  land.*^    And  an  agree- 


R.  340  and  note;  Northern  Pine  Land  17.  Kip  t.  Norton,  12  Wend.   (N. 

Co.  V.  Bigelow,  84  Wis.  157,  54  N.  W.  Y.)  127,  27  Am.  Dec.  120. 

496,  21  L.R.A.  776.  Note:  27  Am.  Deo.  122. 

Notes:13  Am.  Dec.  22S;69  Am.  Dec.  18.  Horton  v.  Stegmyer,  175  Fed. 

711;  27  Am.  Rep.  239;  22  A.  S.  R.  35;  756,  99  C.  C.  A.  332,  20  Ann.  Cas. 

102  A.  S.  R.  246;  110  A.  S.  R.  687;  1134;  Manning  v.  Pippen,  86  Ala.  357, 

10  L.R.A.(N.S.)  610;  8  Ann.  Cas.  85;  5  So.  572,  11  A.  S.  R.  46;  Owens  v. 

16  Ann.  Cas.  151;  Ann,  Cas.  1912B  McNally,  113  Cal.  444,  45  Pao.  710,  33 


663. 


L.R.A.  369;  Baumann  v.  Kusian,  164 


12.  Smith  V.  Dudley,  1  Litt.  (Ky.)    Cal.   582,   129   Pao.   986,   44   L.R.A. 


66,  13  Am.  Dec.  222. 

13.  Galbraith  v.  Lunsford,  87  Tenn. 
89,  9  S.  W.  365, 1  L.R.A.  522. 

Note:  10  L.R.A.(N.S.)  612. 


(N.S.)  756;  Grant  v.  Grant,  63  Conn. 
530,  29  Atl.  15,  38  A.  S.  R.  379;  Pond 
V.  Sheean,  132  111.  312,  23  N.  E.  1018, 
8  L.R.A.  414;  Dicken  v.  McKinley,  163 


14.  Jones  v.  Pashby,  67  Mich.  459,   111.  318,  45  N.  E.  134,  54  A.  S.  R.  471; 


35  N.  W.  152,  11  A.  S.  R.  589. 


Judy  V.  Gilbert,  77  Ind,  96,  40  Am. 


15.  Turner  v.  Baker,  64  Mo.  218,  27  Rep.  289;  Wallace  v.  Long,  105  Ind. 

Am.  Dec.  226;  Smith  v.  Hosmer,  7  N.  522,  5  N.  E.  666,  55  Am.  Rep.  222; 

H.  436,  28  Am.  Dec.  354;  Kip  v.  Nor-  Austin  v.  Davis.  128  Ind.  472,  26  N.  E. 

ton,  12  Wend.   (N.  Y.)   127,  27  Am.  890,  25  A.  S.  R.  456,  12  L.R.A.  120; 

Dec.  120;  Galbraith  v.  Lunsford,  87  Benge  v.  Hiatt,  82  Ky.  666,  56  Am. 

Tenn.  89,  9  S.  W.  365,  1  L.R.A.  522.  Rep.  912;  Waters  v.  Cline,  121  Ky. 

See  also  Watrous  v.  Morrison,  33  Fla.  611,  85  S.  W.  209,  750,  123  A.  S.  R. 


261,  14  So.  805,  39  A.  S.  R.  139. 
Note:  110  A.  S.  R.  682. 


215;  Gould  v.  Mansfield,  103  Mass.  408, 
4  Am.  Rep.  573;  Emery  v.  Bnrbank, 


16.  Watrous   v.  Morrbon,   33   Fla.   163  Mass.  326,  39  N.  E.  1026,  47  A.  S. 


261,  14  So.  805,  39  A.  S.  R.  139. 
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ment  not  to  make  a  will  so  that  the  real  estate  of  the  promisor  would 
descend  to  an  adopted  child  as  heir  has  been  held  to  be  within  the  stat- 
ute, being  in  effect  an  agreement  that  if  the  promisor  should  make  a 
will  he  would  leave  to  the  adopted  child  such  a  portion  of  his  real 
estate  as  would  descend  to  the  child  if  no  will  was  made."  The  gen- 
eral rule  includes  an  agreement  that  each  of  the  parlies  shall  make  a 
will  devising  land  in  favor  of  the  other  or  to  a  third  person,***  as 
well  as  an  agreement  to  devise  land  in  consideration  of  services  to  be 
rendered  to  the  promisor,  which  is  the  usual  class  of  cases  involving 
the  question  in  hand.**  The  provision  of  the  statute  relating  to  con- 
tracts not  to  be  performed  within  a  year  does  not  affect  agreements 
to  leave  property  by  will,  as  such  an  agreement  may  be  performed 
within  the  year.* 

190.  Agreement  Involving  Real  and  Personal  Property. — ^An  agree- 
ment to  bequeath  personalty  is  in  the  nature  of  a  contract  for  ita  sal« 


Robinson,  46  Mich,  62,  8  N.  W.  712, 
41  Am.  Rep.  144;  Orindling  v.  Rehyl, 
149  Mich.  641,  113  N.  W.  290,  15 
L.R.A.(N.S.)  466;  Svanburg  v.  Fos- 
seen,  75  Minn.  350,  78  N.  W.  4,  74  A. 
S.  B.  450,  43  L.R.A.  427;  SteUmacher 
v  Bruder,  89  Minn.  507,  95  N.  W.  324, 
99  A.  S.  B.  604;  RusseU  v.  Sharp,  192 
Mo.  270,  91  S.  W,  134,  111  A.  S.  B. 
496;  Teske  v.  Dittbemer,  65  Neb.  167, 
91  N.  W.  181, 101  A.  S.  R.  614;  Smith 
V.  Smith,  28  N.  J.  L.  208,  78  Am. 
Dec.  49;  Cooper  v.  Colson,  66  N.  J. 
Eq.  328,  58  Atl.  337,  105  A.  S.  R. 
660, 1  Ann.  Cas.  997;  Shahan  v.  Swan, 
48  Ohio  St.  25,  26  N.  E.  222,  29  A.  S. 
R.  617;  Brown  v.  Goiightly,  106  S.  C. 
519,  91  S.  E.  869,  Ann.  Cas.  1918A 
1185;  Goodloe  v.  Goodloe,  116  Tenn. 
252,  92  S.  W.  767,  8  Ann.  Cae.  112,  6 
L.B.A.(N.S.)  703;  Swash  v.  Sharp- 
stein,  14  Wash.  426,  44  Pac.  862,  32 
L.R.A.  796;  McClanahan  v.  McClan- 
ahan,  77  Wash.  138, 137  Pac.  479,  Ann. 
Cas.  1915A  461;  Ellis  v.  Gary,  74  Wis.. 
176,  42  N.  W.  252,  17  A.  S.  R.  125,  4 
L.R.A.  55;  In  re  Kessler,  87  Wis.  660, 
59  N.  W.  129,  41  A.  S.  B.  74;  Martin 
v.  Martin,  108  Wis.  284,  84  N.  W.  439, 
81  A.  S.  B.  895. 

Notes:  102  A.  S.  B.  240;  8  L.B.A. 
414;  44  L.B.A.(N.S.)  748;  5  Ann.  Cas. 
495;  20  Ann.  Cas.  1137;  Ann.  Cas. 
1915A  464. 

19.  Dicken  v.  McKinley,  163  111.  318, 
45  N.  E.  134,  54  A.  S.  B.  471.    In 


Quinn  v.  Quinn,  5  S.  D.  328,  58  N.  W. 
808,  49  A.  S.  B.  875,  however,  it  is 
held  that  an  oral  agreement  between 
the  mother  of  a  child  and  one  ^ho 
adopts  such  child  by  legal  proceedings, 
to  the  effect  that  the  child  shall  inherit 
and  be  entitled  to  a  share  of  tlie  adopt- 
er's property  as  his  heir,  does  not  re- 
late to  a  sale  or  transfer  of  real  estate, 
or  an  interest  therein,  and  is  not  affect- 
ed by  the  statute  of  frauds,  and  that  the 
promisor-  cannot  defeat  the  right  of  the 
child  to  an  heir's  part  of  his  estate  by 
a  conveyance  or  will  made  with  the  in- 
tent to  avoid  hia  promise.  It  is  further 
held  in  this  case  that  even  if  the  agree- 
ment was  within  the  statute  there  was 
such  a  part  performance  as  would  take 
it  out  of  the  operation  of  the  statute. 

20.  Gould  v.  Mansfield,  103  Mass. 
408,  4  Am.  Bep.  573;  Brown  v.  Web- 
ster, 90  Neb.  591,  134  N.  W.  185,  37 
KB.A.(N.S.)  1196;  McClanahan  v. 
McClanahan,  77  Wash.  138,  137  Pac. 
479,  Ann.  Cas.  1916A  461. 

Notes;  102  A.  S.  B.  241;  8  L.R.A. 
415;  37  L.B.A.(N.S.)  1197;  Ann.  Cas. 
1915A  464. 

21.  Ellis  V.  Gary,  74  Wis.  176,  42 
N.  W.  252,  17  A.  S.  B.  125,  4  L.R.A. 
55. 

Notes:  102  A.  S.  B.  241;  Ann.  Cas. 
1916A  464. 

See  cases  cited  supra,  this  para- 
graph, to  the  general  proposition. 

1.  See  snpra,  par.  50. 
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and  where  its  value  exceeds  the  statutory  amount,  usually  fifty  dol- 
lars, the  agreement  may  fall  within  the  provision  relating  to  contracts 
for  the  sale  of  personalty ;  *  but  if  the  consideration  or  price  is  paid, 
this  itself,  imder  the  terms  of  the  statute,  will  take  it  out  of  its  opera- 
tion.* Where  the  consideration  for  the  agreement  is  entire,  e.  g., 
services  to  be  rendered,  and  the  property  contemplated  consists  of  both 
realty  and  personalty,  the  agreement  is  regarded  as  entire  in  its  nature 
and,  failing  in  part,  the  whole  fails  *  When  the  agreement  was  in 
general  terms  to  leave  all  of  the  promisor's  property  to  the  promisee 
and  the  promisor  died  leaving  both  real  and  personal  property,  the 
agreement  was  for  a  transfer  of  an  interest  in  land  though  the  prom- 
isor may  not  have  owned  any  real  property  at  the  time  the  agree- 
ment was  made."  And  though  the  promisor  may  have  owned  real 
estate  at  the  time  he  made  the  agreement  to  devise  all  of  his  property, 
yet  as  the  agreement  was  operative  only  on  properly  which  he  may 
have  owned  at  the  time  of  his  death,  if  at  that  time  he  owns  only  per- 
sonalty, it  has  been  held  that  the  provision  relating  to  t^  sale  of 
lands  does  not  apply.* 

191.  Part  Perfomnance  Oenerally; — ^WheM  tlie  'doctrine,  of  part 
performance  taking  contracts  for  the  sale  of  land  out  of  the  operation 
of  the  statute  is  denied,  this  will  include  agreements  to  devise  land.' 
According  to  the  general  view,  however,  wh£re  the  agreement  is  based 
on  a  valuable  consideration,  part  performance  may,  as  in  case  of  other 
oral  contracts  for  the  sale  of  land,  take  it  out  of  the  operation  of  the 
statute  and  permit  its  enforcement  by  a  court  of  equity.'  The  part 
performance  which  will  withdraw  such  a  contract  from  the  ban  of  the 
statute  must  consist  of  an  act  or  of  ac^  which  it  clearly  appears  that 

2.  See  infra,  par.  220.  Notes:  102  A.  S.  R.  240;  5  Ann. 

3.  See  infra,  par.  232  et  seq.  Cas.  495;  8  Ann.  Cas.  964;  20  Ann. 

4.  Horton    v.    Stegmyer,   175   Fed.  Ca.s.  1137;  Ann.  Cas.  1918E  498. 
756,  99  C.  CL  A.  332,  20  Ann.  Cas.  See  also  infra,  par.  346  et  seq. 
1134;  Grant  v.  Grant,  63  Conn.  530,  5.  Grant  v.  Grant,  63  Conn.  530,  29 
29  Atl.  15,  38  A.  S.  R.  379;  Pond  v.  Atl.  15,  38  A.  S.  R.  379. 

Sheean,  132  IB.  312,  23  N.  E.  1018,  6.  Turnipseed  v.  Sirrlne,  57  S.  C. 
8  L.R.A.  414;  Dicken  v.  McKinley,  569,  35  S.  E.  757,  76  A.  8.  R.  580. 
163  m.  318,  45  N.  E.  134,  54  A.  S.  R.  Note:  102  A.  S.  R.  241. 
471;  Austin  v.  Davis,  128  Ind.  472.  26  7.  Goodloe  v.  Goodloe,  116  Tenn. 
N.  E.  890,  25  A.  S.  R.  456,  12  L.R.A.  252,  92  S.  W.  767,  8  Ann.  Cas.  112,  6 
120;  Gould  v.  Mansfield,  103  Mass.  L.R.A.(N.S.)  703. 
408,  4  Am.  Rep.  573;  Swash  V.  Sharp-  8.  Horton  v.  Stegmyer,  175  Fed. 
stein,  14  Wash.  426,  44  Pac  862,  32  756,  99  a  C.  A.  332,  20  Ann.  Cas. 
L.R. A.  796;  Ellis  V.  Gary,  74  Wis.  176,  1134;  Owens  v.  McNally,  113  Cal. 
42  N.  W.  252,  17  A.  S.  R.  125,  4  444,  45  Pac.  710,  33  LJl.A.  369; 
L.R.A.  55;  Kessler's  Estate,  87  Wis.  Svanburg  v.  Fosseen,  75  Minn.  350,  78 
660,  59  N.  W.  129,  41  A.  S.  R.  74;  N.  W.  4,  74  A.  S.  R.  490,  43  L.R.A. 
Martin  v.  Martin,  108  Wis.  284,  84  N.  427;  Stellmacher  v.  Bruder,  89  Minn. 
W.  439,  81  A.  S.  R.  895;  Tavler  v.  507,  95  N.  W.  324,  99  A.  S.  R.  609; 
Tbieman,  132  Wis.  38,  111  N.  W.  229,  Bfiatt  v  Williams,  72  Mo.  214,  37  Am. 
122  A.  S.  R.  943.  Rep.  438;  Sharkey  v.  McDermott,  91 
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the  performing  party  would  not  have  done  in  the  absence  of  the  agree- 
ment or  without  a  direct  view  to  its  performance.'  The  fact  that  the 
agreement  is  founded  on  an  executed  consideration  doea  not  itself 
take  it  out  of  the  operation  of  the  statute/"  nor  does  the  fact  that 
money  is  advanced  to  the  promisor  from  time  to  time  in  reliance  on 
the  agreement,  as  this  is  on  the  same  footing  as  the  payment  of  the 
consideration  under  an  ordinary  oral  contract  for  the  sale  of  land." 
In  case  of  agreements  to  make  mutual  wills,  the  fact  that  the  plain- 
tiff made  a  will,  which  was  not  revoked  at  the  time  of  the  death  of 
the  other  party,  has  been  held  not  to  be  such  part  performance  as  to 
take  the  promise  of  the  other  party  out  of  the  operation  of  the  stat- 
ute.^* Other  cases,  however,  have  considered  the  making  of  a  will  in 
favor  of  the  deceased  party  and  his  enjoyment  during  his  life  of  the 
possibility  of  taking  the  benefits  thereof  a  sufficient  part  perform- 
ance.*' To  warrant  the  specific  performance  of  an  alleged  ovtl  agree- 
ment to  devise  lands,  the  courts  require  that  the  agreement  be  clearly 
and  satisfactorily  proven  so  as  to  leave  no  doubt  as  to  its  terms  and 
character.** 

192.  Rendition  of  Services  and  Furnishing  of  Support;  General 
Rttle. — ^Although  the  courts  are  not  in  harmony  as  to  whether  the  per- 

Mo.  647,  4  S.  W.  107,  60  Am.  R&p.  10.  Swash  v.  Sharpstein,  14  Wash. 
270;  Norwack  v.  Berger,  133  Mo.  24,  ^6,   44    Pao.    862,    32    L.R.A.    796 

34  S.  W.  489,  54  A.  S.  B.  663,  31    (compromise  of  litigation). 

L.R.A.  810;  RusseU  v.  Sharp,  192  Mo.  11.  Grinding   v.   Rehyl,   149    Mich. 

270,  91  S.  W.  134,  111  A.  S.  R.  496;  641,  113  N.  W.  290,  15  L.R.A.(N.S.) 

Berg  7.  Morean,  199  Mo.  416,  97  S.  W.  466. 

901,   9   L.R.A.(N.S.)    157;   Kofka  v.  Note:  Ann,  Cas.  1914A  408. 

Rosicky,  41  Neb.  328,  59  N.  W.  788,  12.  Gould  v.   Mansfield,  103   Mass. 

43  A.  S.  B.  685,  25  L.R.A.  207;  Teske  408,  4  Am.  Rep.  573.     See  also  De 

V.  Dittbemer,  65  Neb.  167,  91  N.  W.  Moss  v.  Robinson,  46  Mich.  62,  8  N. 

181,  101  A.  S.  R.  614;  Best  v.  Gra-  W.  712,  41  Am.  Rep.  144;  MeClana- 

lapp,  69  Neb.  811,  96  N.  W.  641,  99  N.  han  v.  MeCUnahan,  77  Wash.  138, 137 

W.  837,  5  Ann.  Cas.  491;  Teske  v.  Pac.  479,  Ann.  Cas.  1915A  461.     But 

Dittbemer,  70  Neb.  544,  98  N.  W.  57,  gee  Camichael  v.  Carmichael,  72  Mich. 

113  A,  S.  R.  802;  Johnson  v.  Hubbell,  75   40  jj.  W.  173,  16  A.  S.  R.  528,  1 

10  N.  J.  Eq.  332,  66  Am.  Dec.  773;  lr^   595 

Tumipseed  V.  Simne,  57  S.  C.  559,  jj  Tumipseed  v.  Sirrine,  57  S.  C. 

35  S.  E.  757  76  AS.  R  580;  Qumn  559    35  g  ^^   757   ^g  ^   'g    ^    ^ 
V.  Qumn,  5  S.  D.  328,  58  N.  W.  808,  /.„' iai_;__  __  earHer  cas^l      S«.  alio 
49  A.  S.  R.  875;  Burdine  v.  Burdine,  KTT  x^k!SI  on^K   m?  i^ 
98  Va.  515,  36  S.  E.  992,  81  A.  S.  R.  g«>??  TJ^o?*t  p  A  mfi^^^Qfi 
741.    See  ilso  Bolman  v.  Overall,  80  N-  W.  185,  37  L.R.A.(N.S.)  1196. 

Ala.  451,  2  So.  624,  60  Am.  Rep.  107.  ^"-  ®"°*  7\^S"4'  !L^^°°-  ^^"• 

Notes!  99  A.  S.  R.  613;  10^  A.  S.  29  Atl.  15,  38  A.  S.  B.  379;  Brown  v. 

R,    241;    8    L.R.A.    415;    44    L.R.A.  Gohghtly,  106  S.  0.  519,  91  S.  E.  869, 

(N.S.)  748.     See  also  Specific  Per-  Ann.  Cas.  1918A  1185. 

FORMANCE,  ante.  Note:  Ann.  Cas.  1914A  408. 

9.  Horton   V.   Stegmyer,   175   Fed.  See   generally,   Spbcific  Pebfork- 

756,  99  C.  C.  A.  332,  20  Ann.  Cas.  ance,  ante. 

1134, 
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formance  of  services,  or  furnishing  support,  under  a  contract  to  devise 
realty  in  consideration  thereof,  is  sufficient  part  performance  to  take 
the  transaction  out  of  .the  operation  of  the  statute  where  no  possession 
is  taken  under  such  contract,  yet  the  weight  of  authority  holds  that, 
if  the  support  to  be  furnished,  or  services  to  be  rendered,  are  of  such 
a  character  as  to  be  capable  of  an  approximately  accurate  estimate, 
and  their  value  hquidated  in  money,  so  that  the  promisee  may  be 
made  substantially  whole,  it  is  insufficient.**  The  reason  for  this  is 
that  the  rendition  of  ordinary  services,  etc.,  for  the  purpose  of  taking 
such  an  agreement  out  of  the  operation  of  the  statute  stands  on  the 
same  footing  as  the  payment  of  the  consideration  in  an  ordinary  con- 
tract of  sale.*'  This  principle  has  been  applied  in  cases  when  the 
promisee  rendered  services  in  the  board  and  care  of  the  promisor, 
especially  when  there  is  involved  in  the  case  no  element,  of  a  peculiar 
personal  and  domestic  relation  between  the  parties;  *'  where  services 
were  rendered  by  the  promisee  as  an  ordinary  housekeeper,**  and  to 
ordinary  services  rendered  by  a  child  taken  into  the  promisor's  family 
under  an  agreement  to  adopt  it,  and  make  it  the  promisor's  heir  or  to 
leave  it  property.** 

193.  Qualification  of  Rule. — ^Where  the  consideration  for  a  promise 
to  devise  land  is  the  rendition  of  services  of  such  a  nature  or  peculiar 
character  that  it  is  impossible  to  estimate  their  value  to  the  promisor 
by  any  pecuniary  standard  and  there  was  no  intention  to  measure 
them  by  a.  pecuniary  standard,  their  rendition  has  been  held  in  a 
number  of  cases  a  sufficient  part  performance  to  take  the  contract  out 
of  the  operation  of  the  statute.  To  refuse  a  specific  performance  in 
such  case  and  leave  the  promisee  to  such  relief  as  can.  be  obtained  by 
him  in  an  action  at  law  would  enable  the  promisor  thereby  to  per- 
petirate  a  fraud  under  the  protection  of  the  staitute  of  frauds.'*    This 

15.  Stellmaeher  v.  Bruder,  89  Minn.  19.  Baumann  v.  Kusian,  164  CaL 
507,  95  N.  W.  324,  99  A,  S.  R.  609,  582,  129  Pac.  986,  44  L.R.A.(N.S.) 
Cooper  V.  Cblson,  86  N.  J.  Eq.  328,  58  756,  distinguishing  Owens  v.  MaNaUy, 
Atl.  337,  lOS  A.  S.  R.  660, 1  Ann.  Cas.  113  CaL  444,  45  Pac.  710,  33  L.R.A. 
997;  Ellis  v.  Gary,  74  Wis.  176,  42  N.  369;  Pond  v.  Sheean,  132  lU,  312,  23 
W.  252, 17  A.  S.  B.  125,  4  L.R.A.  55.  N.  E.  1016,  8  LJR.Aj  414;  WaUace  v. 

Notes:  15  L.R,A.CN.S.)   466;  Ann.  Long,  105  Ind.  522,  5  N,  E.  666,  55 

Cas.  1914A  407.  Am.  Rep.  222;  Austin  v.  Davis,  128 

16.  Cooper  v.  Cokon,  66  N.  J.  Eq.  Ind.  472,  26  N.  E.  890,  25  A.  S.  R.  456, 
328,  58  Atl.  337,  105  A.  S.  R.  660,  1  12  LJliA..  120;  Shahan  v.  Swan,  48 
Ann.  Cas.  9»7.  Ohio  St.  25,  26  N.  E.  222,  29  A.  S.  B. 

17.  6te)lmach«r  v.  Bruder,  89  Minn.  517  (^ere  an  illegitimate  <ihi]d  of  ten- 
607,  95  N.  W.  324,  99  A.  fl.  R  609,  der  years  was  thken  into  the  family  of 
distingnisfaing  Svanburg  v.  Posseen,  the  probaiai) ;  EUia  v.  Gary,  74  Wis. 
75  Minn.  360,  78  N,  W.  4,  74  A.  S.  R.  176,  42  N.  W.  252,  17  A.  S.  R.  125,  4 
490,  43  L.R.A.  427.  L,B.A.  65;  Martin  v.  Martin,  108  Wis. 

18.  Cooper  f.  Colsoh,  66  N.  J.  Eq.  384,  84  N..  W.  489,  81  A.  6.  R  895.  ■ 
828,  58  Atl.  337,  105  A.  S,  B.  660,  1  20.  Owens  V.  MoNally,  113  Cal.  444, 
Ann.  Caa.  997.  45  Pac.  710,  83  LJt.A.  869;  Daltnr  v. 
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principle  has  frequently  been  applied  in  cases  where  the  promisor 
took  an  infant  relative  into  his  family  under  an  oral  agreement  to 
leave  to  it  his  property  in  consideration  of  the  child  remaining  in  the 
family  and  rendering  the  usual  services  which  a  child  renders  to  its 
parents.*  The  same  has  been  held  true  where  an  adult  son  or  daugh- 
ter remains  or  lives  with  a  parent  caring  for  him  during  his  hfe  on 
his  promise  to  devise  land  to  him  or  her,  especially  when  this  involves 
a  material  change  in  the  child's  mode  of  life.*  As  to  such  matters  the 
law  furnishes  no  standard  whereby  the  value  of  the  services  ctm  be 
estimated,  and  equity  can  only  make  an  approximation  in  that  direc- 
tion, by  decreeing  the  specific  execution  of  the  contract.' 

194.  Length  of  Period  of  Service. — The  ultimate  question  whether 
specific  performance  of  a  contract  will  be  decreed  is  one  to  a  large 
extent  within  the  discretion  of  the  court  as  controlled  by  the  equities 
of  the  case,*  and  in  determining  whether  specific  performance  of  an 
oral  agrement  to  devise  land  will  be  decreed  the  courts  sometimes  take 
into  consideration,  where  the  agreement  is  based  on  personal  services 
to  be  performed  for  the  promisor  during  his  lifetime,  the  shortness 
of  the  period  of  time  during  which  they  were  rendered  and  the  con- 
sequent facility  of  determining  their  value  and  consider  such  fact  a 
material  reason  for  denying  such  relief.'  Other  cases,  however,  in  con- 
sidering the  equities  of  the  case  look  not  to  the  length  of  time  the 
services  were  in  fact  performed  but  rather  to  what  the  parties  naturally 

Maxfield,  244  111.  214,  91  N.  E.  420,  75  Minn.  350,  78  N'.  W.  t,  74  A.  S.  B. 

135    A.    S.    R.    312;    Sehoonover    v.  490,  43  L.R.A.  427;  Sharkey  v.  Mc- 

Schoonover,   86   Kan.   487,   121   Pac.  Dermott,  91  Mo.  665,  4  S.  W.  107,  60 

485,  38  L.R.A.(N.S.)   762;  Svanburg  Am.  Rep.  270;  Nowack  v.  Beiger,  133 

V.  Fosseen,  75  Minn.  350,  78  N.  W.  4,  Mo.  24,  34  S.  W.  489,  54  A.  S.  R.  663, 

74  A.  S.  B.  490,  43  L.R.A.  427;  Laird  31  L.R.A.  810;  Kofka  v.  Rosicky,  41 

V.  Vila,  93  Minn.  45,  100  N.  W.  656,  Neb.  328,  59  N.  W,  788,  43  A.  S.  R. 

106  A.  S.  R.  420;  Berg  v.  Moreau,  685,  25  L.R.A.  207;  Van  Tine  v.  Van 

199  Mo.  416,  97  S.  W.  901,  9  L.E.A.  Tine  (N.  J.)   15  AtL  249,  1  L.R.A. 

(N.S.)  157;  Best  v.  Gralapp,  69  Neb.  155.    See  also  Winne  v.  Winne,  166  N. 

811,  96  N.  W.  641,  99  N.  W.  837,  5  Y.  263,  59  N.  E.  832,  82  A.  S.  B.  647. 

Ann.  Cas,  491;  Teske  v.  Dittbemer,  Notes:    44    L.E,A.(N.S.)    770;    12 

70  Neb.  544, 98  N.  W.  57, 113  A.  S.  R.  Ann.  Caa.  145. 

802;  Quinn  v.  Quinn,  5  S.  D.  328,  58  2.  Sehoonover    v.    Sehoonover,    86 

N.  W.  808,  49  A.  S.  B.  875;  Lothiop  Kan.  487,   121  Pac.  485,  38   L.B.A. 

V.  Marble,  12  S.  D.  511,  81  N.  W.  885,  (N.  S.)  752;  Best  v.  Gralapp,  69  Neb. 

76  A.  S.  E.  626;  Bryson  v.  MeShane,  8U,  96  N.  W.  641,  99  N.  W.  837,  5 

48  W.  Va.  126, 35  S.  E.  848,  49  L.B.A.  Ann.  Cas.  49L 

527.  S.  Svanbnrg  v.   Fosseen,  76  Minn. 

Notes:    16   L.B-&..(N.S.)    467;    38  350,  78  N.  W.  4»  74  A.  S.  E.  490,  43 

L.R.A.(N.S.)    752;    44   LJl.A.(N.S.)  L.B.A.  427. 

749,  751,  770;  Ann.  Cas.  1014A  407.  4  See  SPEomo  PissFOBiCANCia,  ante. 

1.  Chehak  v.  Battles,  133  la.  107,  6.  Hozelton  v.  Reed,  46  Kan.  73,  28 

110  N.  W.  330,  12  Ann.   Gas.  140,  Pae.  450,  26  A.  S.  B.  66.     See  also 

8    L.BA.(N.S.)     1130;     Wright    v.  Jaffee  v.  Jacobaon,  48  Fed.   21^  14 

Wright,  99  Mich.  170,  58  N.  W.  54,  L.B.A.  352. 

23  L.B.A.  196;  Svanlmrg  t.  Fosseen,  Note:  9  LJLA.(N.S.)  167. 
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expected  the  length  of  time  would  be  at  the  time  the  contract  was 
made ; '  and  specific  performance  has  been  decreed  in  case  of  an  oral 
contract  by  an  old  man  having  a  life  expectancy  of  between  four  and 
five  years,  to  execute  a  will  of  real  and  personal  property  worth  a  little 
more  than  $1,500,  to  a  woman  in  consideration  of  her  caring  for  him 
at  his  home  during  the  remainder  of  his  life,  although  he  died  about 
a  year  after  the  contract  was  made,  and  the  value  of  the  services 
actually  rendered  may  not  have  been  more  than  about  three  hundred 
dollars.'  When  the  services  have  extended  over  a  considerable  period 
of  time  this  is  a  material  consideration  for  awarding  specific  perform- 
ance of  the  oral  agreement.^ 

195.  Possession  and  Improvements. — The  delivery  to  and  taking 
of  possession  by  the  promisee  together  with  the  making  of  valuable 
improvements  on  land,  which  the  promisor  has  orally  agreed  to  de- 
vise, will  take  the  transaction  out  of  the  operation  of  the  statute.* 
And  the  fact  that  the  promisee  takes  possession  of  the  land,  assuming 
its  general  management  and  control,  though  the  promisor  also  lives 
on  the  land  as  a  member  of  the  promisee's  family,  has  been  consid- 
ered a  material  element,  together  v/ith  other  circumstances,  to  take 
the  transaction  out  of  the  statute.**  The  mere  fact,  however,  that  the 
promisee  is  in  the  joint  possession  of  the  land  with  the  promisor  can- 
not, according  to  the  better  view,  be  given  this  effect,  as  possession  to 
be  effective  for  this  purpose,  if  it  ever  can  be  so,  must  be  exclusive.** 

196.  Ezectttioa  of  Will  as  Memorandum  of  Agreement — If  a  will 
is^in  fact  executed  by  the  promisor,  in  pursuance  of  the  agreement  and 
referring  thereto,  this  constitutes  suflicieEit  written  evidence  of  the 
oral  agreement  to  take  it  out  of  the  operation  of  the  statute,  as  such 
an  instrument  is  dual  in  its  character;  that  is,  it  is  partly  contractual 
and  partly  testamentary,*^  especially  where  the  will  is  delivered  to  the 
promisee  as  evidence  of  and  in  compliance  with  the  agreement.*'  It 
is  immaterial  that  the  instrument  executed  by  the  promisor  is  ineffec- 

6.  Berg  v.  Moreau,  199  Mo.  416,  97  48  W.  Va.  126,  35  8.  E.  848,  49  L.R.A. 

S.  W.  901,  9  L.R.A.(N.S.)  157.    See   (N.S.)  527. 

also  Lothrop  v.  Marble,  12  S.  D.  511,       Note:  44L.B.A.(N.S.>  748. 

81  N.  W.  885,  76  A.  S.  R.  626.  This  is  the  rule  applied  as  to  ordi- 

Note:  9  L.R,A.(N.S.)  157.  nary  contracts  of  sale.    See  SPKCmc 

7  Berg  v.  Moreau,  199  Mo.  416,  97  Performance,  ante. 

S.  W.  901,  9  L.R.A.(N.S.)  157.  10.  Best  v.  Gralapp,  69  Neb.  811,  96 

8.  Best  V,  Grak^p,  69  Neb.  811,  96  N.  W.  641,  99  N.  W.  837,  5  Ann,  Cas. 
N.  W.  641,  99  N.  W.  837,  5  Ann.  Cas,  491. 

.^L  Note:  44  L.R.A. (N.S.)  749.  « 

9.  Brown  v.  Sutton,  129  U.  S.  238,      11.  Note:  44  L.R.A.(N.S.)  750. 

9  8    Ct.  273,  32  U.  S.  (L.  ed.)  664;       12.  Bolman  v.  Overall,  80  Ala.  451, 
Whitney  v.  Hay,  181  U.  S.  77,  21  S.   60  Am.  Rep.  107. 
Ct.  537,  46  U.  S.  (L.  ed.)  758;  Clancy       Note:  44  L.R.A.(N.S.)  748,  749. 
V   Flusky,  187  III.  605,  58  N.  E.  594,       IS.  Naylor  v.  Shelton,  102  Ark.  30, 
62  L.B.A.  277;  Bryson  v.  McShane,  143  S.  W.  117,  Ann.  Cas.  1914A  394. 
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§  197  STATUTE  OF  FRAUDS  25  R.  C.  L. 

txial  as  a  will  due  to  informalities  in  its  execution.**  So  where  a  hus- 
band and  wife  possessed  of  separate  estates  o»aIIy  agreed  that  on  the 
death  of  either  the  survivor  should  thereupon  become  the  owner  of 
all  of  the  estate,  both  real  and  personal,  of  the  decedent,  and  at  the 
same  time,  for  the  expressed  purpose  of  providing  a  proper  method  of 
carrying  such  agreement  into  effect,  they  executed  mutual  wills,  it  was 
held  that  the  oral  agreement  and  the  execution  of  the  wills  constituted 
a  single  transaction,  that  each  was  an  integral  part  of  one  contract, 
and  that  such  contract  could  not  be  said  to  rest  entirely  in  parol.*'  If 
the  will  makes  no  reference  to  the  oral  agreement  and  its  possession 
is  retained  by  the  promisor,  though  it  may  have  been  made  in  pur- 
suance theerof,  it  will  not  constitute  a  sufficient  written  memorandum 
thereof  to  take  the  agreement  out  of  the  operation  of  the  statute.** 

PartneraMp  Agreements 

197.  Land  as  Partnership  Assets  Generally. — ^To  make  real  estate 
owned  by  one  partner  a  partnership  asset  it  is  held  that  the  agreement 
therefor  must  be  in  writing,  the  same  as  any  other  contract  for  the 
sale  of  land,*'  and  an  agreement  by  one  partner  to  convey  an  un- 
divided interest  in  land  owned  by  him  to  his  copartner,  the  land  to  be 
used  in  the  partnership  enterprise,  is  held  to  bie  within  the  statute.** 
If,  however,  an  oral  partnership  agreement  to  plat,  improve,  and  sell 
lots  from  a  tract  of  land  owned  by  one  of  the  partners  has  been  partly 
performed  by  entering  upon  the  business  of  the  pArtnership,  each 
partner  doing  work,  putting  in  funds,  and  incurring  joint  indebte.d- 
ness  in  the  firm  name  while  improving  the  premises,  the  statute  under 
the  doctrine  of  part  performance  is  not  an  insuperable  objection  to 
treating  the  lands  as  a  part  of  the  assets  of  the  partnership.*'  Whfere 
land  is  held  as  partnership  assets,  it  has  been  decided  that  it  is  regard- 
ed in  equity  as  personal  property  only  for  the  purpose  of  the  payment 
of  partnership  debts,  and  that,  therefore,  if  an  ordinary  partition  be- 
tween cotenants  is  regarded  as  within  the  statute,**  an  oral  partition 

14.  Maddox  v,  Rowe,  23  Ga.  431,  68  18.. Pitt  v.  Moore,  99  N.  0.  85,  5  S. 
Am.  Dec.  535.  E.  389,  6  A.  8.  R.  489;  Bnrgwyn  v. 

15.  Brown  v.  Webster,  90  Neb.  591,  Jones,  113  Va.  511,  75  S.  E.  188,  Ann. 
134  N.  W.  185,  37  L.R.A.(N.S.)  1196.  Gas.  1913E  564,  41  L.R.A.(N.S.)  120. 
But  see  MoClanahan  v.  McClanahan,  Notes:  102  A.  S.  B.  239;  7  Ann. 
77  Wash.  138, 137  Pac  479,  Ann.  Gas.  Gas.  1142. 

1915A  461.  19.  Ghase  v.  Angel!,  148  Mieh.  1, 

^  16.  McGlanahan  v,  McGlanahan,  77  108  N.  W.  1105, 118  A.  S.  R.  568.  As 
Wash.  138,  137  Pac.  479,  Ann.  Gas.  to  the  effect  of  part  performance  to 
1915A  '46i;  take  a  transaction  out  of  the  operation 

Note:  20  Ann.  Gas.  1137.  of  the  statute  generally,  see  Spboftc 

17.  McCormick's  Appeal,  57  Pa.  St.  Pebformance,  ante. 
54,  98  Am.  Dee.  191.    As  to  partner-      20.  See  Pabtitiom,  vol.  2ft,  pp.  721- 
ship  real  estate  generally,  see  Part-  723,  as  to  the  effect  of  a  parol  parti- 
NEaisHiP,  vol.  20,  p.  850  et  seq.  tion. 
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of  partnership  lands  is  equally  within  the  statute.*  On  the  other 
hand,  for  the  reason  that  where  land  constitutes  partnership  assets  it 
is  to  be  regarded  as  partaJcing  of  the  nature  of  personal  property,  a 
sale  by  one  partner  of  his  interest  in  partnership  assets,  which  in- 
clude land  so  held,  has  been  considered  as  a  sale  of  personal  property 
and  not  within  the  provision  of  the  statute  relating  to  the  sale  of  land.* 
198.  Land  Purchased  by  Partnership. — Where  land  is  conveyed  to 
two  persons  as  tenants  in  common,  oral  evidence  has  been  held  inad- 
missible to  show  that  they  hold  such  property  as  partnership  assets,' 
for,  as  has  been  said,  to  permit  a  person,  apparently  owning  property 
as  an  individual,  to  aver  a  difiFerent  right  in  himself  as  partner,  by 
which  his  relations  to  creditors  and  others  are  to  be  affected,  would 
defeat  the  statute  by  which  no  interest  in  real  estates  (except  a  lease 
for  a  short  period)  cto  vest  or  be  transferred  without  deed  or  writing ; 
it  would  even  be  worse  than  to  pass  real  estate  without  writing,  since 
a  deed  would  thus  express  one  thing  and  mean  another;  and  the  re- 
cording acts,  instead  of  being  guides  to  Isoith,  would  be  no  better  than 
snares.'  The  mere  fact  that  the  funds  with  which  the  land  was  pur- 
chased may  have  been  partnership  funds  does  not  necessarily  render 
the  land  partnership  assets  on  the  theory  of  a  resulting  trust.  The 
money  with  which  the  purchase  was  made  being  the  property  of  the 
partners  they  can  appropriate  it  as  they  please,  and  may  appropriate 
it  to  a  purchase-  for  themselves  individually  and  not  as  partners. 
Having  done  so,  it  cannot  be  defeated  by  proving,  otherwise  than  by 
deed  or  writing,  that  they  held  as  partners.'  This,  however,  accord- 
ing to  the  better  view,  does  not  prevent  a  partnership  from  holding 
real  estate  as  partnership  assets,  subject  in  equity  to  the  incidents 
attached  to  such  assets,  where  it  is  purchased  with  partnership  funds 
for  partnership  purposes ;  •  and  there  may  be  a  resulting  trust  where 
partnership  funds  have  paid  for  land.'  So  a  constructive  trust  in 
favor  of  a  firm  may  arise  out  of  fraud.* 

1.  Dnncan  v.  Dnncan,  93  Kv.  37,  6.  National  Union  Bank  v.  National 
18   S.  W.  1022,  40  A.  S.  R.  159.  Mechanic's  Bank,  80  Md.  371,  30  All. 

2.  See  Tillis  v.  Folniar,  145  Ala.  913,  45  A.  S.  B.  350,  27  L.R.A.  476; 
176,  39  So.  913,  117  A.  S.  R.  31,  8  Dyer  v.  Clark,  5  Mete.  (Mass.)  662, 
Ann.  Cas.  78.  39  Am.  Deo.  697. 

Note:  16  L.R.A.  750.  Notes:  98  Am.  Dec.  198;  27  L.R.A. 

3.  Hale  v.  Henrie,  2  Watts   (Pa.)    449. 

143,  27  Am.  Dec.  289;  Hidgway's  Ap-  See  Partnership,  vol.  20,  p.  863 

peal,  15  Pa.  St.  177,  53  Am.  Dec.  586.  et  seq. 

Notes:   27  Am.  Dee.  294;  98  Am.  7.  Erwin's  Appeal,  39  Pa.  St.  535, 

Dee.  197.  80  Ain.  Dee.  542;  McCormick's  Ap- 

See  also  infra,  par.  199  et  seq.  peal,  57  Pa.  St.  54,  98  Am.  Dec.  191. 

4.  Hale  v.  Henrie,  3  Watts   (Pa.)  Note:  37  L.R.A.(N.S.)  902. 

143,  27  Am.  Dec.  289.  8.  Tillis  v.  Polmar,  145  Ala.  176,  39 

6.  Hale  v.  Hearie,  2  Watts  (Pa.)  So.  913,  117  A.  S.  R.  31,  8  Ann.  Cas. 
143,  27  Am.  Dec.  289.  78;  MeCormick's  Appeal,  57  Pa,  St. 
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199.  Formation  of  Partnership  to  Deal  in  Land;  Minority  View. — 
While  it  is  generally  recognized  that  a  partnership  may  be  formed  for 
the  purpose  of  deaUng  in  land  and  sharing  the  profits  of  their  pur- 
chase and  sale,*  the  authorities  are  not  in  accord  as  to  whether  such 
an  agreement  must  be  in  writing  where  one  of  the  parties  sues  to 
enforce  rights  arising  out  of  purchases  made  by  the  other  in  pursu- 
ance of  the  agreement.  Some  cases  hold  that  the  agreement  must 
be  in  writing  to  enable  one  party  to  claim  any  interest  or  rights  in 
land  so  purchased  by  the  other  in  his  own  name,  even  though  the 
agreement  is  to  apply  to  a  general  series  of  transactions. '**  Where 
the  rule  prevails  that  a  partnership  agreement  to  deal  in  land  must 
be  in  writing,  an  oral  agreement  to  purchase  as  partners  certain 
lands  constitutes  no  impediment  to  the  purchase  of  the  same  realty 
by  one  or  more  of  such  parties  to  the  exclusion  of  the  others,  hot 
can  they,  on  making  such  purchase,  be  required  to  account  for  the 
profits  thereof.**  The  rule  does  not  include  an  agreement  that  one 
of  the  parties  shall  purchase  certain  lands  from  third  persons  and 
that  the  parties  shall  thereafter  exploit  and  work  in  partnership  a 
quarry  thereon.*'  If,  however,  the  agreement  provides  for  the  pur- 
chase by  one  of  the  parties  of  certain  land,  in  his  own  name  and  with 
his  own  funds,  the  other  party  to  have  an  interest  in  the  land  and 
the  timber  on  the  land  to  be  cut  and  marketed  in  partnership,  it 
has  been  held  that  the  agreement  is  within  the'  statute,  and  that 
where  the  purchase  is  made  by  the  designated  party  the  other  party 
cannot  maintain  an  action  for  damages  for  the  refusal  further  to 
perform.**  As  in  other  cases  part  performance  may  take  the  agree- 
ment out  of  the  operation  of  the  statute,**  but  it  has  been  held  that 
the  mere  fact  that  one  of  the  parties  receives  some  rent  collected 
by  the  other  and  makes  some  repairs  is  not  sufficient  to  do  ao.*' 
And  a  fortiori  the  fact  that  the  party  seeking  to  enforce  the  oral 

64,  98  Am.  Dec.  191,    As  to  construe-  28  N.  W.  676,  1  A.  S.  R.  619;  Sey- 

tive  trusts  ariang  by  operation  of  law  monr  v.  Cushway,  100  Wis.  580,  76  N. 

and  based  on  fraud,  see  Tbusts.  W.  769,  69  A.  S.  R.  957;  Scheuer  v. 

9.  See  Pabtnership,  vol.  20,  p.  818.  Cochem,  126  Wis.  209, 106  N.  W.  573, 

10.  NestM  V.    SnlUvan,   147    Mich.  4  L.RA.(N.S.)  427. 

493,  111  if  W.  85,  9  L.R.A.(N.S.)  Notes:  98  Am.  Dec.  201;  60  Am. 

1106.  Rep.  379;  16  LJI.A.  747;  4  L.R.A. 

11.  Seymour  v.  Cushway,  100  Wis.  (N.S.)  427;  33  L.R.A.(N.S.)  885; 
580,  76  N.  W.  769,  69  A.  S.  R.  957  L.R.A.1915A  522;  7  Ann.  Cas.  1143; 
(following  earlier  cases  on  the  ground  13  Ann.  Cas.  141;  Ann.  Cas.  1913E 
of  stare  decisis).  567. 

12.  Treat  v.  Hiles,  68  Wis.  344,  32  14.  Chase  v.  Angell,  148  Mich.  1, 
N.  W.  517,  60  Am.  Rep.  868.    As  to  108  N.  W.  1105,  118  A.  S.  B.  568. 
the  application  of  the  statute  to  eon-  Note:  37  L.R.A.(N.S.)  902. 
tracts  for  the  sale  of  growing  timber,  16.  Scheuer  v.    Cochem,  126  Wis. 
minerals,  etc.,  see  supra,  par.  124.  209,  106  N.  W.  673,  4  L.RA.(N.S.) 

IS.  Baub  T.   Smith,  61  Midi.  543,  427. 
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agreement  has  incurred  incidental  expenses  in  carrying  out  iha  agree- 
ment will  not  have  the  effect  of  removing  the  bar  of  the  staiutc.*' 
200.  General  Rule  as  to  Formation  of  Partnership. — In  opposition 
to  the  view  announced  in  the  preceding  section,  a  majority  of  the 
cases  hold  that  a  court  of  equity  may  enforce  the  obligations  of  the 
parties  inter  se  growing  out  of  a  partnership  agreement  to  deal  in 
the  purchase  and  sale  of  land  and  share  the  profits,  though  the 
agreement  is  oral,  the  element  of  partnership  taking  the  transaction 
out  of  the  operation  of  the  statute.*'  And  this  is  held  true  as  to  a 
partnership  agreement  to  buy,  improve  and  sell  for  joint  profit  a 
particular  piece  of  land  as  well  as  a  partnership  to  deal  in  lands 
generally.**  So  a  verbal  agreement  to  explore,  locate  and  work 
lodes  or  mines  in  government  land  is  not  within  the  statute.**  If, 
however,  the  agreement  is  one  merely  for  the  joint  purchase  of 
land  without  the  element  of  partnership  being  involved  it  will  fall 
within  the  ban  of  the  statute.*' 

16.  Nester  v,  Sullivan,  147  Mich.  Hastings,  41  Vt.  380,  98  Am.  Dec. 
493,  111  N.  W.  85,  9  L.R.A.(N.S.)  592;  Miller  v.  Ferguson,  107  Va.  249, 
1106.  57  S.  E.  649, 122  A.  S.  R.  840, 13  Ann. 

17.  Bates  v.  Babcoek,  95  Cal.  479,  Cas.  138;  Burgwyn  v.  Jones,  113  Va. 
30  Pac.  605,  29  A.  S.  R.  133, 16  L.R.A.  511,  75  S.  E.  188,  Ann.  Cas.  1913E 
745  (overruling  dictum  in  an  earlier  564.  41  L.R.A.(N.S.)  120;  Floyd  v. 
ease) ;  Meagher  v.  Reed,  14  Colo.  335,  Duffy,  68  W.  Va.  339,  69  S.  E.  993, 

24  Pac.  681,  9  L.R.A.  455;  Kilboum  v.  33  L.KA.(N.S.)  833;  Henderson  v. 
Latta,  5  Mackey  (D.  C.)  304,  60  Am.  Henrie,  68  W.  Va.  562,  71  S.  E.  172, 
Rep.  373,  reversed  on  another  point  in  Ann.  Cas.  1912B  318,  34  L.R.A.(N.S.) 
150  U.  S.  524,  14  S.  Ct.  201,  37  U.  S.  628. 

(L.  ed.)  1169;  Speyer  v.  Desjardins,  Notes:  98  Am.  Dec.  201;  60  Am. 

144  Hi.  641,  32  N.  E.  283,  36  A.  S.  R.  Rep.  380;  48  A.  S.  R.  65;  102  A.  S.  R. 

473;  Holmes  v.  McCfay,  51  Ind.  358,  238;  16  L.RJl.  748;  27  L.R.A.  464, 

19  Am.  Rep.  736;  Richards  v  GrinneU,  477;  28  L.R.A.  107;  4  L.R.A.(N.S.) 

63  la.  44, 18  N.  W.  668,  50  Am.  Rep.  428;    33    L.R.A.(N.S.)    883;    L.R.A. 

727;  Jones  v,  Davies,  60  Kan.  309,  56  1915A  521;  7  Ann.  Cas.  1142;  13  Ann. 

Pac.  484,  72  A.  S.  R,  354;  Grath  v.  Cas,  140;  Ann.  Cas,  1913E  567;  19 

Davis,  120  Ky.  106,  85  8.  W.  692, 117  Eng.  Rul.  Cas.  410. 

A.  S.  R.  571  (explaining  an  earlier  case  18.  Speyer  v.   Desjardins,   144  HI. 

and  overruling  the  same  in  so  far  as  in-  641,  32  N.  E.  283,  36  A.  S.  R.  473; 

consistent) ;  Mallon  v.  Buster,  121  Ky.  Jones  v,  Davies,  60  Kan.  309,  56  Pac. 

379,  89  S.  W.  257,  123  A.  8.  R.  201:  484,  72  A.  S.   R.   354;  Fountain  v. 

Morgart  v.  Smouse,  103  Md.  463,  63  Menard,  53  Minn.  443,  65  N.  W.  601, 

Atl.  1070,  115  A.  S.  R.  367,  7  Ann.  39  A,  S.  R.  617. 

Cas.  1140;    Fountain  v.   Menard,   53  19.  Ravmond  v.  Johnson,  17  Wash. 

Minn.  443,  55  N.  W.  601,  39  A.  S.  R.  232,  49  Pac.  492,  61  A.  8.  R.  908; 

017;  Chestar  v.  Diekerson,  54  N.  Y.  1,  Treat  v.  Hiles,  68  Wis.  344,  32  N.  W. 

13  Am.  Rep.  550;  Buckley  v.  Doig,  517,  60  Am.  Rep.  858  (citing  author- 

188  N.  T.  238,  80  N.  E.  913,  U  Ann.  ities). 

Cas.  263;   Thompson  v.  MoKee,   43  Notes:  61  A,  S.  R.  912;  4  Ii,R,A. 

Okla.  243,  142  Pac.  755,  L.R.A.1915A  (N.S.)  429. 

521;  Flower  v.  Bamekoff,  20  Ore.  132,  20.  Wiley  v,  Wiley,  115  Md.  646,  81 

25  Pac,  370, 11  LJl.A,  149;  Brace  v.  AtL  180,  Ann.  Cas,  1913A  789,  dis- 

695 


Digitized  by 


Google 


§  201  STATUTE  OF  FRAUDS  25  R.  C.  K 

201.  Reasons  for  General  Rule. — ^Well  considered  cases  recognize 
the  difficulty  of  sustaining  on  principle  oral  partnership  agreements 
for  dealing  in  lands,  and  various  reasons  have  been  given  for  sus- 
taining such  an  agreement.*  In  upholding  the  general  view  it  is 
said  that  the  agreement  does  not  contemplate  any  transfer  of  land 
from  one  party  to  the  other,  or  the  creation  of  any  interest  or 
estate  in  lands.  In  one  sense,  the  parties  to  such  an  agreement 
may  be  said  to  have  an  interest  in  the  lands  that  are  to  be  purchased 
under  the  agreement,  but  it  is  only  a  pecuniary  interest,  resulting 
from  the  sale  and  a  right  to  have  the  land  sold,  rather  than  an  inter- 
est in  the  land  itself.  The  statute  of  frauds  does  not  prevent  parol 
proof  for  the  purpose  of  showing  an  interest  in  lands,  but  declares 
that  an  agreement  by  which  an  estate  or  interest  in  lands  is  to  be 
created  must  be  in  •writing.  No  interest  or  estate  in  the  land  is 
created  by  such  an  agreement,  but  by  the  subsequent  acts  of  the 
parties  under  the  agreement  rights  are  acquired  in  reference  to  the 
land  that  may  be  purchased  in  pursuance  of  the  agreement  which 
a  court  of  equity  will  protect  against  any  attempt  to  make  the  statute 
of  frauds  an  instrument  of  fraud.*  Furthermore  it  is  said  that  the 
familiar  rule  in  equity  that  lands  acquired  by  a  partnership  for 
partnership  uses  are  partnership  assets,  and  are  treated  in  equity  as 
personalty,  whether  the  partnership  was  formed  by  ortil  or  written 
agreement,  should  apply  when  the  object  of  the  partnership  is  to 
deal  in  lands,  and  the  assets  of  the  partnership  with  which  the 
lands  are  to  be  purchased  are  made  up  of  the  skill  and  money  which 
are  respectively  contributed  by  the  partners  as  its  capital.'  If  part- 
nership assets  are  used  in  the  purchase  of  lands  for  the  benefit  of 
the  partnership,  and  title  is  taken  in  the  name  of  one  of  the  part- 
ners, a  trust  will  result  in  favor  of  the  partnership  by  reason  of 
such  payment  of  the  purchase  price,  though  the  partnership  agree- 
ment is  oral.* 

tinguishing  Morgart  v.   Smouse,  103  statute  if  one  of  iMtrtnetBUp  is  left 

Md.  463,  63  Atl.  1070,  115  A.  S.  R.   undecided. 

367,  7  Ann.  Caa.  1140.  1.  Speyw  v.  Deajardins,  144  HL  641, 

In  Norton  v.  Brink,  75  Neb.  575, 110  32  N.  E.  283,  36  A.  S.  R.  473. 
N.  W.  669, 121  A.  S.  R.  822,  7  L.RA.  2.  Bates  v.  Babeoek,  95  Cal.  479, 
(N.S.)  945,  an  agreement  to  purchase  30  Pao.  605,  29  A.  S.  R.  133, 16  LJt.A. 
certain  land  "in  partnership,"  the  de-  745.  See  also  Chester  v.  Dickereon,  64 
fendant  to  advance  the  purchase  N.  Y.  1,  13  Am.  Bep.  550. 
money,  the  plaintiff  reimborsing  him  3.  Bates  v,  Babeoek,  95  Cal.  479^  30 
for  his  share  and  to  have  a  half  inter-  Pac  605,  29  A.  S.  R.  133,  16  L.R.A. 
est  in  the  land,  was  held  to  be  within  745.  See  also  Garth  v.  Davies,  120  Ky. 
the  statute,  on  the  theory  that  the  106,  86  S.  W.  692,  117  A.  S.  R.  571; 
agreement  was  not  one  for  a  part-  Miller  v.  Ferguson,  107  Va.  249,  57  S. 
nership  but  merely  one  to  make  a  E.  649, 122  A.  3.  R.  840, 13  Ann.  Caa 
purchase  for  the  joint  benefit  of  the  138. 

parties.      The    question    whether    the       4.  Speyer  y.  Desjardins,  144  ID.  641, 
agreement  would  have  been  within  the  32  N.  E.  283,  36  A.  S.  R.  473.  Aa  to 
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202.  Application  of  General  Rule. — Cases  involving  the  question 
of  the  validity  of  oral  partnership  agreements  for  the  purchase  and 
sale  of  lands  are  most  frequently  those  in  which  one  of  the  parties 
seeks  to  enforce  a  right  to  an  interest  in  land,  title  to  which  is  taken 
by  one  of  the  parties  in  his  own  name,  and  the  right  to  maintain 
such  a  suit  has  been  upheld  from  an  early  date.*  This  general  doc- 
trine is  laid  down  by  the  court  in  the  frequently  cited  English  case 
of  Dale  v.  Hamilton  (5  Hare  369)  as  follows:  "A  partnership  agree- 
ment between  A  and  B  that  they  shall  be  jointly  interested  in  a 
speculation  for  buying,  improving  for  sale  and  selling  lands  may  be 
proved  without  being  evidenced  by  any  writing,  signed  by  or  by  the 
authority  of  the  party  to  be  charged  therewith  within  the  statute  of 
frauds;  and  such  an  agreement  being  proved,  A  or  B  may  estab- 
lish his  interest  in  land,  the  subject  of  the  partnership,  without  such 
interest  being  evidenced  by  any  such  writing."  •  Even  though  a 
bill  to  compel  a  conveyance  of  an  interest  in  the  land  held  by  the 
defendant  under  the  agreement  cannot  be  maintained,  a  bill  to 
compel  its  sale  and  the  division  of  the  proceeds  between  the  parties 
may  be  maintained.'  If  the  land  acquired  in  the  name  of  one  of 
the  parties  has  been  sold  by  him  at  a  profit  he  may  be  required  to 
account  in  equity  to  the  other  party  for  his  share  thereof,*  but 
an  action  at  law  cannot  be  maintained  for  a  share  of  such  profits.* 
If  the  transaction  results  in  a  loss,  the  party  advancing  the  funds 
to  make  the  purchase  may  compel  the  other  party  to  reimburse  him 
for  his  proportionate  share  of  the  loss.*"  If  a  purchase  on  credit  is 
made  in  the  name  of  one  of  the  parties  the  vendor  may  hold  the  other 
partners  liable  as  such  for  the  unpaid  price.*'  It  has  also  been  held 

reenlting  tmsta  arising  from  the  pay-       8.  Meager  v.  Reed,  14  Colo.  335,  24 

ment  of  the  consideration  for  the  eon-  Pac.  681,  9  L.RA.  455;  Morgart  v. 

veyanee  of  lands,  see  Trusts.  Smonse,  103  Md.  463,  63  Atl.  1070, 115 

5.  Bates  v.  Babcock,  95  Cal.  479,  30  A.  S.  R.  367,  7  Ann.  Cas.  1140;  Flower 
Pac.  605,  29  A.  8.  R.  133,  16  L.R.A  ▼.  Barnekoflf,  20  Ore.  132,  25  Pao.  370, 
745;    Speyer  v.   Desjardins,   144  111.  11  L.R.A.  149. 

641,  32  N.  E.  283,  36  A.  S.  R  573;  Notes:  16  L.R.A.  749;  7  Ann.  Cas. 
Holmes  v.  McCray,  51  Ind.  358,  19  1143. 

Am.  Rep.  735;  Miller  v.  Ferguson,  107  9.  Morgart  v.  Smonse,  103  Md.  463, 
Va.  249,  57  8.  E.  649, 122  A.  S.  R.  840,  63  Atl.  1070, 115  A.  S.  R.  367,  7  Ann. 
13  Ann.  Cas.  138.  Cas.  1140.    See  Pabtnekhsip,  vol.  20, 

Notes:  16  L.R.A.  749;  7  Ann.  Cas.  p.  924,  as  to  when  one  partner  may 
1143.  sue  the  other  at  law  with  regard  to  a 

6.  See  Chester  v.  Dickerson,  54  N.  partnership  transaction. 

Y.  1, 13  Am,  Rep.  550.  10.  Richards  v.  Grinnell,  63  la.  44, 

7.  Bates  v.  Babcock,  95  Cal.  479,  30  18  N.  W.  668,  50  Am.  Rep.  727. 
Pac.  605,  29  A.  S.  R.  133,  16  L.R.A.  11.  Jones  v.  Davies,  60  Kan.  309,  56 
745.    See  also  Fountain  v.  Menard,  53  Pac.  484,  72  A.  S.  R.  354;  Garth  v. 
Minn.  443,  55  N.  W.  601,  39  A.  8.  R.  Davis,  120  Ky.  106,  85  S.  W.  692, 117 
617;  Thompson  v.  McKee,  43  Okla.  A.  S.  R.  57L 

243,  142  Pac  755,  L.R.A.1915A  521. 
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that  an  oral  agreement  is  effectual  to  render  one  of  the  partners  liable 
as  a  partner  to  a  third  person  for  the  fraud  of  another  of  the  partners 
committed  in  the  sale  of  land  acquired  in  pursuance  of  the  oral  agree- 
ment though  he  was  not  cognizant  of  the  fraud,  as  in  such  a  case  the 
general  rule  applies  that  the  firm  is  bound  for  the  fraud  committed 
by  one  partner  in  the  course  of  the  transactions  €uid  business  of  the 
partnership,  even  when  the  other  partners  have  not  the  slightest 
connection  with,  or  knowledge  of,  or  participation  in  the  fraud.** 

Execution  and  Judicial  Sales 

203.  Execution  Sales  Generally. — ^It  is  the  general  rule  that  a  sale 
of  land  by  the  sheriff,  under  execution,  is  within  the  statute;  *•  and 
until  a  deed  is  duly  executed  the  title  remains  in  the  execution 
debtor.**  In  so  far  as  a  statutory  penalty  imposed  on  a  purchaser 
at  an  execution  sale  for  failure  to  comply  with  his  bid  is  concerned, 
it  has  been  held  that  the  statute  of  frauds  does  not  apply  and  he 
has  been  held  liable  therefor  though  no  memorandum  was  made 
at  the  time  of  the  sale.** 

204.  Memorandum  by  Officer. — In  case  of  an  execution  sale  the 
sheriff  is  considered  the  agent  of  both  parties  for  the  purpose  of 

, making  the  required  memorandum  of  the  sale;  *•  and  effect  is  given 
to  the  officer's  return  as  a  sufficient  memorandum  of  the  sale  to  take 
it  out  of  the  operation  of  the  statute.*'  The  return  to  be  effectual 
for  this  purpose  may  be  signed  by  a  deputy  sheriff.**    It  has  been 

12.  Chester  v.  Dickerson,  54  N.  Y.  1,   10,  p.  1310  et  seq. 

13  Am.  Rep.  550.  16.  Robinson  T.  Garth,  6  Ala.  204, 

13.  Remington  v.  Linthicum,  14  Pet.  41  Am.  Dee.  47;  Armstrong  v.  Vro- 
84, 10  U.  S.  (L.  ed.)  364;  Robinson  v.  man,  11  Mim.  220,  88  Am.  Dee.  81. 
Garth,  6  Ala.  204,  41  Am.  Dee.  47;  See  infra,  par.  263  et  seq.,  as  to  the 
Chapman  v.  Harwood.  8  Blaokf.  (Ind.)  general  sufficiency  of  the  memorandum 
82,  44  Am.  Dec.  736 ;  Durvall  v.  of  the  contract  required  by  the  statute. 
Waters,  1  Bland  (Md.)  569,  18  Am.  17.  Remington  v.  Linthicum,  14  Pet. 
Dec.  350;  Hand  v.  Grant,  5  Smedes  84,  10  U.  S.  (L.  ed.)  364;  Hanson 
&  M.  (Miss.)  508,  43  Am.  Dec.  528;  v.  Barnes,  3  Gill  &  J.  (Md.)  359, 
Hartt  V.  Rector,  13  Mo.  497,  53  Am.  22  Am.  Dec.  322;  Armstrong  v.  Vro- 
Dec.  157;  Jackson  v,  Catlin,  2  Johns,  man,  11  Minn.  220,  88  Am.  Dec.  81; 
(N.  Y.)  248,  3  Am.  Dec.  415;  Dawson  Hand  v.  Grant,  5  Smedes  &  M. 
V.  Miller,  20  Tex.  171,  70  Am.  Dec.  (Miss.)  508,  43  Am.  Dec.  528;  Wood- 
380;  Steams  v.  Edson,  63  Vt.  259,  22  ruflE  v.  Piedmont  Trust  Co.,  173  N.  C. 
Atl.  420,  25  A.  S.  R.  758.  546,  92  S.  E.  496,  L.R.A.1917E  897; 

Notes:  44  Am.  Dec.  736;   53  Am.  Niehol  v.  Ridley,  5  Yerg.  (Tenn.)  63, 

Dec.  162;  102  A.  S.  R.  242.  26  Am.  Dec.  254;  Steams  v.  Edson,  63 

14.  Hartt  v.  Rector,  13  Mo.  497,  53  Vt.  259,  22  Atl.  420,  25  A.  S.  R.  758. 
Am.  Dec.  157.  Notes:    64  A.    S.   R.   726;    L.R.A. 

16.  Locfcridge  v.  Baldwin,  20  Tex.   1917E  900. 
303,  70  Am.  Dee.  385.    As  to  the  gen-       18.  Hand  v.  Grant,  5  Smedei,  &  M. 
eral  liability  of  the  successful  bidder  at    (Miss. )  -508,  43  Am.  Dee.  528. 
an  execution  sale,  see  Executions,  vol.      Note:  L.R.AJ.917E  901. 
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held  in  a  case,  decided  at  the  time  parties  to  the  recoM  were  in- 
competent as  witnesses,**  that  where  the  action  for  damages  for 
breach  of  the  contract  to  purchase  is  brought  by  the  sherifif,  he  can- 
not introduce  his  own  memorandum  of  the  sale  to  take  it  out 
of  the  operation  of  the  statute,  being  himself  an  incompetent  wit- 
ness to  prove  the  sale,  though  it  would  be  otherwise  if  the  action 
had  been  brought  by  the  execution  plaintiff.*  In  some  cases  the 
view  is  taken  that  the  return  or  memorandum  thereon  need  not 
be  made  at  the  time  of  the  sale  to  render  it  effectual.*  In  other  cases, 
however,  the  return  or  memorantJiim  of  the  sale  is  required  to  be 
made  by  the  officer  at  the  time  of  the  sale.*  This  is  the  rule  applied 
as  regards  a  memorandum  of  an  auction  sale  made  by  the  auo- 
tioneer.*  As  in  other  cases,  the  memorandum  or  return  of  the 
officer  must  designate  the  property  sold,  the  parties  to  the  sale  and 
the  terms  of  the  sale.*  And  where  a  return  is  in  itself  insufficient 
to  satisfy  the  statute,  it  cannot  be  aided  by  reference  to  the  memo- 
randum of  the  sale  in  the  private  memorandum  book  of  the  officer 
making  the  sale  and  return.* 

205.  Judicial  Sales  Generally. — Lord  Hardwicke,  in  Atty.-Gen.  v. 
Day  (1  Ves.  218),  laid  down  the  rule  that  a  judicial  sale  under  an 
order  of  a  court  of  chancery  was  not  within  the  statute  of  frauds 
and  that  no  note  or  memorandum  in  writing  was  necessary.  This 
case  seems  to  have  "been  the  first  reported  adjudication  on  the  point, 
but  the  rule  which  the  court  adopted  at  that  time  has  been  followed 
in  most  of  the  later  cases  and  is  now  supported  by  the  decided  weight 
of  authority.*  Chancery  sales  are  neither  within  the  letter  of  the 
statute  nor  embraced  by  its  policy.  In  regard  to  such  sales,  its  pro- 
visions are  not  obligatory  on  the  court,  nor  is  there  any  reason  why 
they  should  be  applied  upon  any  principle  of  analogy.  Such  sales 
are  conducted  under  the  decrees  or  orders  of  the  court,  which  pre- 
scribe the  terms,  and  are  always  guarded  by  its  superintendence,  and, 
therefore,  cannot  be  considered  within  the  mischief  intended  to  be 
provided  against.*  The  bidder  subjects  himself  to  the  jurisdiction 
of  the  court  and  in  effect  by  making  his  bid  becomes  a  party  to  the 
proceeding  in  which  the  sale  is  made  and  may  be  compelled  to 

19.  See  Witnesses.  84. 10  U.  S.  (L.  ed.)  364. 

1.  Robinson  v.  Garth,  6  Ala.  204,  41       Note:  L.R.A.1917E  901. 

Am.  Dec.  47.  7.  Halleck  v.  Guy,  9  Cal.  181,  70 

2.  Remington  v.  Linthicum,  14  Pet.  Am.  Dec.  643;  Warfleld  v.  Dorsey,  39 
84, 10  U.  S.  (L.  ed.)  364.  Md.  299,  17  Am.  Rep.  562;  Nichol  v. 

Note:  L.R.A.1917E  900.  Ridley,  5  Tei^.   (Tenn.)   63,  26  Am. 

3.  Note:  L.R.A.1917E  900.  Dec.  254;  Robertson  v.  Smith,  94  Va. 

4.  See  infra,  par.  210  et  seq.  250,  26  S.  E.  579,  64  A.  S.  R.  723. 

5.  Remington  v.  Lintliicum,  14  Pet.  Notes:  102  A.  S.  R,  242,  243;  6  Ann. 
84.  10  U.  S.  (L.  ed.)  364.  Cas.  1071. 

Note:  L.R.A.1917E  900.  8.  Warfield  v.  Dorsey,  39  Md.  299, 

6.  Remington  v.  Linthicum,  14  Pet.   17  Am.  Rep.  562. 
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complete  his  purchase  by  the  process  of  the  court.*  In  some  cases 
the  view  is  taken  that  it  is  the  decree  of  the  court  confirming  the 
sale  that  takes  it  out  of  the  operation  of  the  statute  and  if  there  has 
been  no  such  decree,  the  statute  prevents  any  Hability  from  arising 
against  the  purchaser  unless  a  memorandum  of  the  sale  is  duly 
made.*'  In  some  states  the  statutes  expressly  provide  that  no  note 
or  memorandum  is  necessary  to  charge  a  purchaser  at  a  judicial 
sale.** 

206.  Mortgage  Foreclosure  Sale. — The  general  rule  announced  in 
the  preceding  section  is  applied  to  mortgage,  foreclosure  sales  under 
a  decree  of  chancery ;  **  but  a  statutory  foreclosure  sale  under  a  judg- 
ment and  order  of  sale  and  through  the  medium  of  the  sheriff  has 
been  held  within  the  statute.*'  Ordinarily  a  foreclosure  sale  under 
a  power  of  sale  contained  in  the  mortgage  or  deed  of  trust  is  within 
the  statute,  aa  such  sales  are  not  judicial  sales;  **  but  when  such  sales 
are  by  statute  brought  within  the  general  control  of  a  court  of 
chancery  it  has  been  held  that  the  same  rule  must  be  applied  as 
to  chancery  sales  generally.*'  It  has  been  held  that  the  mortgagor 
has  no  standing  to  question  the  sale  under  the  power  because  no 
memorandum  of  the  sale  was  made  at  the  time.  Such  a  sale  being 
voidable  only  and  his  defense  personal  it  is  obligatory  on  the  mort- 
gagee and  the  purchaser  so  long  as  they  treat  it  as  binding.*' 

207.  Executor's  or  Administrator's  Sale. — ^Asto  sales  of  land  by 
executors  or  administrators,  there  is  a  difference  of  opinion  in  the 
decisions  on  the  question  whether  such  sales  are  to  be  regarded  as 
judicial  sales.  The  majority  of  the  authorities  are  agreed,  however, 
on  the  proposition  that  a  sale  of  land  made  in  pursuance  of  an  order 
of  a  court  of  probate  is  a  judicial  sale  and,  therefore,  not  within  the 
statute  of  frauds,  and  to  render  it  enforceable  against  either  party  no 
memorandum  of  the  sale  need  be  made."  And  this  has  been  held 
true,  though  such  a  sale  may  not  be  regarded  as  strictly  a  judicial 
sale,  as  the  transaction  was  taken  out  of  the  operation  of  the  statute 

9.  Robertson  v.  Smith,  94  Va.  250,  19  Am.  Rep.  706. 

26  S.  E.  579,  64  A.  S.  R.  723.  14.  Seymour  v.  National  BIdg.,  etc.. 

Note:  102  A.  S.  R.  243.  Ass'n,  116  Ga.  285,  42  S.  E.  518,  94 

10.  Hutton  V.  Williams,  35  Ala.  503,  A.  S.  B.  131;  Tull  v.  David,  45  Mo. 
76  Am.  Dec.  297.  See  also  Dawson  v.  444,  100  Am.  Dec.  385;  Dunham  v. 
Miller,  20  Tex.  171,  70  Am.  Dec  380.  Hartman,  153  Mo.  625,  55  S.  W.  233, 

Notes:  102  A.  S.  R.  242;  7  Ann.  77  A.  S.  R.  741. 

Cas.  1072.  Note:  102  A.  S.  B.  243. 

11.  Seymour  v.  National  Bl^.,  etc.,  16.  Warfield  v.  Dorsey,  39  Md.  299, 
Ass'n,  116  Ga.  285,  42  S.  E.  518,  94  17  Am.  Rep.  562. 

A.  S.  R.  131.  16.  Drake  v.  Rhodes,  155  Ala.  498. 

Note:  102  A.  S.  R.  242.  46  So.  769,  130  A.  S.  R.  62. 

12.  Warfield  v.  Dorsey,  39  Md.  299,  17.  Halleck  v.  Guy,  9  Cal.  181.  70 
17  Am.  Rep.  S62.-  Am.  Dec.  643. 

Note:  102  A.  S.  B.  243.  Notes:  102  A.  S.  B.  243;  7  Ann. 

13.  Ridgway  v.  Ingram,  50  Ind.  146,  Cas.  1072. 
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of  frauds  by  a  statutory  provision  authorizing  in  general  terms,  where 
a  purchaser  fails  to  complete  his  purchase,  a  resale  at  his  expense 
and  rendering  him  liable  for  any  deficiency;  that  as  such  a  sale 
would  be  binding  on  the  purchaser  without  any  memorandum  there- 
of in  writing  it  was  equally  binding  upon  the  administrator.**  In 
some  cases  the  court  has  refused  to  extend  to  a  sale  by  an  administra- 
tor, under  an  order  of  the  probate  court  for  the  purpose  of  paying 
the  debts  of  the  decedent,  the  exemption  from  the  operation  of  the 
statute  accorded  to  chancery  sales,  and  has  held  that  unless  the 
sale  is  evidenced  by  a  memorandum  duly  made  it  is  unenforceable.*' 
If  it  la  discovered,  after  obtaining  the  decree,  and  before  a  sale 
is  completed,  that  it  is  not  required,  the  administrator  may  refuse 
to  proceed  under  the  decree.  If,  after  the  decree  ia  rendered,  the 
heirs,  to  preserve  the  real  estate,  advance  the  means  necessary  to  pay 
the  debts,  or  other  assets  should  be  discovered  sufficient  for  the  pur- 
pose, at  any  time  before  the  sale  was  consummated,  the  administra- 
tor would  have  the  right,  and  it  would  be  his  duty,  to  refuse  to  pro- 
ceed. The  act  would  then  become  unnecessary,  and  for  iheJt  reason 
would  not  be  required  by  the  law.  As  the  administrator  is  vested 
with  such  discretion  under  the  law,  his  sales  are  within  the  provisions 
of  the  statute.**  A  sale  under  a  power  of  sale  given  by  the  will, 
which  is  not  required  to  be  confirmed  by  the  court,  is  within  the 
statute.*  Though  a  sale  at  public  auction  under  an  order  of  the 
probate  court  be  regarded  as  within  the  statute,  the  aoctdoneer  con- 
ducting the  sale  is,  as  in  case  of  other  sales  at  auction,  regarded  as 
the  agent  of  the  buyer  for  the  purpose  of  making  the  required  memo- 
randum of  the  sale.* 

208.  Right  to  Redeem  from  Execution,  Tax  or  Foreclosure  Sale. — 
It  has  been  held  that  where  the  plaintiff  in  execution  purchases 
the  land  sold  not  absolutely  for  himself,  but  under  an  oral  agree- 
ment to  hold  as  security  for  his  judgment  and  whatever  other  sum 
may  be  found  due  him  on  a  settlement  with  the  defendant,  the  pro- 
vision requiring  a  contract  for  the  sale  of  land  to  be  in  writing  does 
not  prevent  the.  enforcement  in  equity  of  the  defendant's  right  under 
such  agreement  to  redeem.'  It  would  also  seem  that  the  agreement 
of  a  purchaser  at  an  execution  sale  to  extend  the  statutory  time  for 
redemption'  by  the  execution  defendant  is  not  one  relating  to  a 
transfer  of  an  interest  in  land  and  is  enforceable  though  not  in  writ- 

18.  Green  t.  Freeman,  126  Qa.  274,  Am.  Dec.  184. 

55  S.  £.  45,  7  Ann.  Cas.  1069.  1.  Hntton  v.  Williams,  35  Ala.  503, 

19.  BoEza  T.  Rowe,  30  lU.  198,  83  76  Am.  Dec.  297. 

Am.   Dec  184.     See  also  Dawson  v.  2.  Dawson  v.  Miller,  20  Tex.  171,  70 

Miller,  20  Tex.  171,  70  Am.  Dec.  380.  Am.  Dec.  380.    See  infra,  par.  210. 

Notes:  102  A.  S.  R.  243;  7  Ann,  3.  Vannoy  v.  Martin,  41  N.  C.  169, 

Caa.  1072.  51  Am.  Dec.  418. 

20.  Bozza  V.  Rowe,  30  Hi.  198,  83  Note:  102  A.  S.  R.  244. 
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ing.*  Furthermore  to  permit  a  purchaser,  who  has  made  a  verbal 
agreement  of  this  kind  and  thereby  caused  the  execution  defendant 
to  postpone  the  exercise  of  his  right  of  redemption  to  a  future  period, 
to  defeat  the  effect  of  the  contract  by  relying  on  the  statute  of  frauds 
would  be  to  allow  the  statute,  which  was  intended  in  the  first  instance 
to  prevent  fraud,  to  be  used  as  an  instrument  for  its  promotion.' 
Where  a  mortgage  has  been  foreclosed  an  agreement  to  extend  the 
time  of  redemption,  although  not  in  writing,  when  such  an  agree- 
ment has  been  acted  on  so  far  that  the  parties  cannot  be  placed  in 
statu  quo,  is  not  within  the  statute,  and  is  binding  on  the  parties. 
If,  within  the  period  of  extension,  the  mortgage  debt  is  paid,  or 
tendered,  it  has  the  same  effect  as  if  done  prior  to  the  time  the  equity 
would  have  otherwise  expired.*  If  the  agreement  for  the  extension 
of  the  time  to  redeem  from  the  foreclosure  sale  is  made  with  one  not 
having  at  the  time  any  interest  legal  or  equitable  in  the  lands,  it 
would  be  within  the  statute  and  unenforceable,'  aud  this  has  been 
held  true  where  the  right  to  redeem  had  expired  at  tJtte  time  of  the 
agreement.^  On  the  theory  of  the  existence  of  a  trust  by  operation 
or  constixiction  of  law,  where  a  judgment  debtor,  whose  property  has 
been  sold  on  execution  and  the  time  for  him  to  redeem  has  expired 
confesses  a  judgment  in  favor  of  his  mother  so  as  to  enable  her  to 
redeem,  under  an  oral  agreement  by  which  she  is  to  reconvey  to  the 
judgment  debtor,  it  has  been  held  that  the  oral  agreement  is  enforce- 
able in  equity.* 

Atu;tion  Sales 

209.  In  Gener«l.«-A  sale  of  land  at  auction  is  within  the  statute 
to  the  same  extent  as  any  other  sale  or  contract  of  sale.'"    This  rule 

4.  Griffin  v.  Coffey,  9  B.  Mon.  (Ky.)  son,  95  Mo.  431,  7  S.  W.  570,  6  A.  S. 
452.  50  Am.  Dec.  519.  R.  62. 

Note:  102  A.  S.  R.  244.  Note:  Ann.  Cas.  1913A  858. 

5.  Sehroeder  v.  Young,  161  U.   S.  7.  Dow  v.  Bradley,  110  Me.  249,  85 
334,  16  S.  Ct.  512,  40  U.  S.  (L.  ed.)  Atl.  896,  44  L.RA.(N.S.)  104L 
721;  Turpie  v.  Lowe,  158  Ind.  314,  62  8.  Note:  102  A.  S.  R.  244. 

N.  E.  484,  92  A.  S.  R.  310;  Griffin  v.  9.  Wood  v.  Rabe.  96  N.  Y.  414,  48 

Coffey,  9  B.  Mon.  (Ky.)  452,  50  Am.  Am.   Rep.   640.     See  Trusts,   as  to 

Dec.  519;  Laing  v.  MoKee,  IS  Mich,  trusts   arising   by  operation  or  «on- 

124,  87  Am.  Dec.  738  (tax  sale).  struction  of  law  and  aa  such  exempted 

6.  Odgen  v.  Stevens,  241  lU.  556,  from  the  provision  requiring  declara- 
89  N.  E.  741, 132  A.  S.  B.  237;  Turpie  tions  of  trusts  in  land  to  be  in  writing. 
V.  Lowe,  158  Ind.  314,  62  N.  E.  484,  10.  Craig  v.  Godfroy,  1  Cal.  415,  54 
•92  A.  S.  R.  310;  Griflanv.  Coffey,  9B.  Am.  Dee.  299;  Seymour  v.  National 
Mon.  (Ky.)  452,  50  Am.  Deq.  519;  Bldg.,  etc.,  Ass'n,  116  Ga.  285,  42  S. 
Dow  V.  Bradley,  110  Me.  249,  85  Atl.  E.  518,  94  A.  S.  R.  131;  Thomas  V. 
896,  44  L.R.A.(N.S.)  1041;  Oertel  v.  Harrodsburg,  3  A.  K.  Marsh.  (Kv.) 
Pierce,  116  Minn.  266,  133  N.  W.  797,  298,  13  Am.  Dec.  165;  O'Donnell'  v. 
Ann.  Cas.  1913A  854;  turner  v.  John-  Leeman,  43  Me.  158,  69  Am.  Dec.  54; 
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applies  to  a  sale  by  s  trustee  imder  a  power  of  sale,  because  a  trustee 
in  such  a  case  acts  solely  under  the  authority  of  the  deed  of  trust, 
smd  not  under  the  guidance  or  direction  of  a  court  of  chancery,  mak- 
ing no  report  to  a  court  for  confirmation,  or  any  return,  by  authority 
of  Iftw,  that  can  be  made  available  to  the  purchaser,  which  differen- 
tiates sales  of  this  sort  from  judicial  sales.*^  The  rule  also  applies 
to  a  sale  by  a  sheriff  acting  under  a  power  contained  in  a  mortgage 
or  deed  of  trust  as  substituted  trustee,  such  substitution  being  pro- 
vided for  by  the  terms  of  the  mortgage  or  deed  of  trust.*'  An  auction 
sale  of  chattels  is  held  to  be  within  the  operation  of  the  provision 
relating  to  the  sale  of  chattels.** 

210.  Authority  of  Auctioneer  to  Make  Memorandum  Generally. — 
Though  in  some  of  the  very  early  cases  the  authority  of  the  auctioneer 
to  make  the  required  memorandxmi  is  denied,**  it  is  the  prevailing 
view  that  he  may  do  so,  the  nile  appUed  to  the  sale  of  chattels  at 
auction  being  held  applicable  to  the  sale  of  land  as  well.*'    He  is  the 

Singstadc  v.  Harding,  4  Har.  &  J.  611;  Bamber  v.  Savage,  52  Wis.  110, 

(Md.)  186,  7  Am.  Dee.  669;  Bent  v.  8  N.  W.  609,  38  Am.  Rep.  723. 

Cobb,  9  Gray  (Mass.)  397,  69  Am.  Dec.  14.  See    Meadows    v.    Meadows.    3 

295;  McGovem  v.  Hem,  153  Mass.  308,  McCord  L.  (8.  C.)  458,  15  Am.  Dec. 

26  N.  E.  861,  25  A.  S.  B.  632,  10  645,  and  Maoon  Episeopal  Clrarch  v. 
L.E.A.  815;  TuU  V  David,  45  Mo.  444,  Wiley,  3  HiJl  Eq.  (S.  C.)  584,  30  Am. 
100  Am.  Dee.  385;  Gwatliney  v.  Cason,  Dec.  386.  Both  of  these  cases  refer  to 
74  N.  C.  5,  21  Am.  Rep.  484 ;  Meadows  early  English  authorities  to  the  above 
V.  Meadows,  3  McCord  L.  (S.  C.)  458,  effect,  but  show  that  the  rule  was  de- 
15  Am.  Dec.  645;  Macon  Episcopal  parted  from  at  an  early  date. 
Church  V.  Wiley,  2  Hill  Eq.  (S.  C.)  Note:  Ann.  Caa.  1912D  1072. 

584,  30  Am.  Dec.  386;  Adams  v.  Scales,  15.  Robinson  v.  Garth,  6  Ala.  204, 
1  Baxt.  (Tenn.)  337,  25  Am.  Rep.  41  Am.  Dec.  47;  Doty  v.  Wilder,  15 
772;  Dawson  v.  Miller,  20  Tex.  171,  111.  407,  60  Am.  Dee.  756;  Garth  v. 
70  Am.  Dec.  380;  Walker  v.  Herring,  Davis,  120  Ky,  106,  85  S.  W.  692,  117 
21  Grat.  (Va.)  678,  8  Am.  Rep.  616;  A.  S.  R.  571;  Pike  v.  Balch,  38  Me. 
Bamber  v.  Savage,  52  Wis.  110,  8  N.  302,  61  Am.  Dec.  248;  O'Donnell  v. 
W.  609,  38  Am.  Rep.  723.  Leeman,  43  Me.  158,  69  Am.  Dec.  54; 

Notes:  102  A.  S.  R.  241;  131  A.  S.  Singstack  v.  Harding,  4  Har.  &  J. 
R.  492.  (Md.)  186,  7  Am.  Dec.  669;  Batturs  v. 

See  infra,  par.  224,  as  to  auction  Sellers,  5  Har.  &  J.  (Md.)  117,  9  Am. 
sales  of  personal  property.'  Dec.    492;    Bent    v.    Cobb,    9    Grav 

11.  Seymour  v.  Bldg.,  etc.,  Ass'n,  (Mass.)  397,  69  Am.  Dec.  295;  John- 
116  Ga.  285,  42  S.'E.  518,  94  A.  S.  R.  son  v.  Buck,  35  N.  J.  h.  338,  10  Am. 
131;  TuU  V.  David,  46  Mo.  444,  100  Rep.  243;  Brown  v.  Doherty,  185  N. 
Am.  Dec.  385;  Dunham  v.  Hartman,  Y.  383,  78  N.  E.  147,  113  A.  S.  R. 
153  Mo.  626,  55  S.  W.  233,  77  A.  S.  915;  Gwathney  v.  Cason,  74  N.  C.  5, 
B.  741;  Adams  v.  Scales,  1  Baxt.  21  Am.  Rep.  484;  Love  v.  Harris,  156 
(Tenn.)  337,  25  Am.  Rep.  772.  N.  C.  88,  78  S.  E.  150,  Ann.  Cas. 

Note:  102  A.  S.R.  243.  1922D    1065,    36    L.R.A.(N.S.)    927; 

12.  Dunham  v.  Hartman,  153  Mo.  Woodruff  v.  Piedmont  Trust  Co.,  173 
625,  55  S.  W.  233,  77  A.  S.  R.  741.       N.  C.  546,  92  S.  E.  496,  L.R.A.1917E 

13.  Pike  V.  Balch,  38  Me.  302,  61  897;  Pugh  v.  Chesseldine,  11  Ohio  109, 
Am.  Dee.  248;  Davis  v.  Boberteon,  1  37  Am.  Dec.  414;  Swetney  v.  Brow, 
MiU,  Const.  (S.  C.)  71,  12  Am.  Dec.  35  R.  I.  227,  86  Atl.  115,  Ann.  Cas. 
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agent  of  both  parties  in  respect  of  the  sale,**  the  recognition  of 
which  principle  is  one  of  those  judicial  encroachnaents  on  the  terms 
of  the  statute  inherited  with  the  statute  itaelf  from  England.*'  In 
some  instances  the  rule  is  expressly  recognized  by  statute.*'  A  mis- 
take in  the  auctioneer's  memorandum  may  be  corrected  by  a  court 
of  equity  under  its  general  power  to  reform  instruments.** 

211.  Time  of  Making  Memorandum. — The  broad  rule  has  been  laid 
down  that  the  memorandum  must  be  made  at  the  time  of  the  sale 
and  contemporaneously  therewith,  as  the  auctioneer's  authority  does 
not  extend  to  the  making  of  a  memorandum  at  a  later  time.**  But 
the  memorandum  need  not  be  made  on  the  land  where  the  sale 
took  place;  it  may  be  sufficient,  it  has  been  held,  if  entered  in  the 
auctioneer's  book  as  soon  as  practicable.*  The  rule  that  the  mem- 
orandum must  be  made  contemporaneously  with  the  sale  is  ujidoubt- 
edly  the  rule  where  its  sufficiency  to  bind  the  purchaser  is  involved. 
A  distinction,  however,  has  been  made  between  a  memorandum  tot 
the  purpose  of  binding  the  purchaser  and  one  for  the  purpose  of 
binding  the  vendor,  and  for  the  latter  purpose  the  memorandum 
has  been  held  sufficient  where  it  was  made  on  the  day  after  the 
sale  and  there  was  no  proof  on  the  vendor's  part  that  the  general 
authority  given  the  auctioneer  to  make  the  sale  had  been  revoked.' 

212.  Necessity  for  Written  Authority.— Where  the  statute  does  not 
require  the  authority  of  an  agent  by  whom  a  contract  of  sale  is  made 
to  be  in  writing  in  order  to  bind  the  principal,*  the  authority  of  an 
auctioneer  need  not  be  in  writing  to  render  his  memorandum  ef- 
fectual.*   If,  however,  as  is  the  case  in  some  jurisdictions,  the  statute 

1915C  1075;  Meadows  v.  Meadows,  3  Note:  131  A.  S.  R.  493. 

McCord  L.  (S.  C.)  458,  15  Am.  Dec.  See  infra,  par.  358  et  seq.,  as  to  the 

646;  Maoon  Episcopal  Church  v.  Wil-  effect  of  the  statute  of  frauds  on  the 

ay,  2  Hill  Eq.   (S.  C.)  584,  30  Am.  general    jurisdiction    of    a    court    of 

Dec.  386;  Dawson  v.  Miller,  20  Tex.  equity  to  reform  instmments. 

171,  70  Am.  Dec.  380;  Smith  v.  Jones,  20.  Craig  v.  (Jodfroy,  1  Cal.  415,  54 

7  Leigh  (Va.)  165,  30  Am.  Dec.  498;  Am.  Dec.  299;  Walker  v.  Herring,  21 

Walker  v.   Herring,  21   Grat.    (Va.)  Grat.  (Va.)  678,  8  Am.  Rep.  616. 

678,  8  Am.  Rep.  616;  Bamber  v.  Sav-  Notes:  13  Am.  Dec.  399;  Ann.  Gas. 

age,  52  Wis.  110,  8  N.  W.  609,  3ft  1912D  1074. 

AJa.  Rep.  723.  See  also  infra,  par.  268  et  seq. 

Notes:  60  Am.  Dec.  756;  131  A.  S.  1.  Macon     Episcopal     Church      v. 

R.  492;  Ann.  Gas.  1912D  1069.  WUey,  2  Hill  Eq.  (8.  C.)  584,  30  Am. 

See  infra,  par.  225,  as  to  auction  Dec.  386. 

sales  of  personal  property.  2.  Sweeney  v.  Brow,  35  R.  I.  227, 

16.  Bent  v.  Cobb,  9  Gray   (Mass.)  86  Atl.  115,  Ann.  Gas.  1915G  1075. 
397,  69  Am.  Dec.  296.                    .  See  also  Walker  v.  Herring,  21  Ghrat 

17.  Dunham  v.  Hartman,  153  Mo.  (Va.)  678,  8  Am.  Rep.  616. 
625.  55  S.  W.  233,  77  A.  S.  R.  741.  8.  See  infra,  par.  324. 

18.  Howell  V.  Shewell,  96  Qa.  454.  4.  Doty  v.  Wilder,  15  111.  407,  60 
23  S.  E.  310,  51  A.  S.  R.  148.  Am.  Dec.  766. 

19.  Pugh   V.    Chesseldine,   11   Ohio  Notes:  Ann.  Gas.  1912B  1296;  Ann. 
109,  37  Am.  Dec.  414.  Gas.  1912D  1071. 
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requires  the  a^nt  to  be  authorized  in  writing  in  order  to  render  a 
contract  of  sale  entered  into  by  him  binding  on  his  principal,^  it 
would  seem  that  the  authority  of  the  auctioneer  to  sell  should  be  in 
writing  to  render  his  memorandum  of  the  sale  effectual  to  bind  the 
vendor,  provided  the  latter  is  not  present  at  the  sale  and  at  the  time 
the  memorandum  is  made ;  and  under  aueh  a  statute  it  has  been  said 
to  be  difScult  to  find  any  theory  on  which  to  base  a  claim  on  the 
implied  agency  of  the  auctioneer  in  a  contract  for  the  sale  of  land.* 
If  the  owner  of  the  land  is  present  at  the  time  of  sale,  the  signing  by 
the  auctioneer  should,  it  would  seem,  under  the  general  principles  of 
i^ency,'  be  deemed  a  signing  in  fact  by  the  principal,  thereby  render- 
ing the  provision  requiring  T^tten  authority  on  the  part  of  an  agent 
of  the  vendor  inoperative,  and  the  same  would  be  true  where  the 
purchaser  makes  his  bid  in  person  and  the  memorandum  is  made 
while  he  is  present.' 

213.  Qualification  of  Rule  as  to  Authority  of  Auctioneer. — ^Neither 
the  owner  of  property  sold  at  auction  nor  his  agent  has  authority 
to  make  a  memorandum  of  the  sale  so  as  to  bind  the  purchaser ;  • 
and  where  the  auctioneer  is  also  the  vendor  or  interested  in  the  sale 
beyond  his  commissions,  the  rule  that  he  is  the  agent  of  both  parties 
to  make  the  required  memorandum  does  not  apply.^"  This  is  true 
though  the  vendor  in  making  the  sale  acts  in  a  fiduciary  character, 
such  as  an  executor,  administrator,  guardian  or  trustee.^^  It  has  been 
held  that  a  person  acting  as  an  auctioneer,  who  did  not  exercise  the 
public  bunnees  of  an  auctioneer,  is  not  authorized  to  sign  the  mem- 
orandum so  as  to  bind  the  purchaser.**  It  has  also  been  held  that 
the  implied  authority  of  the  auctioneer  to  make  the  memorandum 
may  be  revoked  by  the  purchaser,  before  the  memorandum  has  been 
made.*' 

6.  See  infra,  par.  324.  See  also  Auctions,  vol.  2,  pp.  1120- 

6.  Dnnham  v.   Hartman,  153  Mo.  1121. 

626,  56  S.  W.  233,  77  A.  8.  R.  741.       H-  Bent  v.  Cobb,  9  Gray   (Mass.) 

7.  See  Pbinctpal  aot)  Aobkt,  vol.  397,  69  Am.  Dec  295;  Tull  v.  David, 
21   p   817  45  Mo.  444,  100  Am.  Dec.  385;  Dun- 

8.  See  infra,  par.  324.  ^""o^o  ^^^'^^^  ^^  ^"V  ^^J  ^  ^• 

9.  Adams  v.  Scales,  1  Baxt.  (Tenn.)    J-  ,233,  77  A.  S.  R.  741;  Adams  v. 
337,  25  Am.  Rep.  772;  Bamber  v.  Sav-   ^eal«.  1  B«t.  (Tenn  )  337,  25  Am. 

age  62  Wis.  110,  8  N.  W.  669,  88  Am.  ^^P;.  ^^f-  ^,  ^.  ^^«*«  t^«  st*''^*^ 
Pt       72<{  applies  to  a  sale  by  an  executor  or  ad- 

^P'   „     ,         i^  t ii    A  ^         /«       \    ministrator,  see  supra,  par.  207. 

oi"-.?*?*  ^T^^^^^R®  ^"^7  ^^*^i       12-  Note:  Ann.  Cas .1912D  1070. 
39^  69  Am.  Dec  205;  TuUv  David,       13   Dunham  v.  Hartman,  153  Mo. 
45  Mo.  444,  100  Am.  Dec  385;  Dun-  525,  55  S.  W.  233,  77  A.  S.  R.  741; 
ham  v.  Hartman,  153  Mo.  625,  55  S.  Owathney  v.  Cason,  74  N.  C.  5.  21 
W.  233,  77  A.  S.  R.  741.  Am.  Rep.  484. 

Notes:  13  Am.  Dec  400;  69  Am.       Notes:  131  A.  S.  R.  492:  Ann.  Caa. 
Dec  295;  Ann.  Cas.  1912D  1071.        1912D  1070-1075. 
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214.  Auctioneer's  Clerk. — ^While  in  some  cases  the  authority  of 
the  clerk  of  the  auctioneer  to  make  the  memorandum  is  denied,** 
if,  however,  the  owner  of  the  land  sold  or  his  agent  acts  as  the  clerk, 
he  has  no  authority  to  make  the  memorandum.  Where  the  owner 
employs  an  agent  to  sell  property,  and  this  agent,  in  turn,  engages 
the  services  of  an  auctioneer  to  conduct  the  sale  at  public  outcry,  the 
agent  should  no  more  be  permitted  to  act  as  clerk  for  the  auctioneer 
than  the  owner  himself.  Such  agent  represents  the  owner,  and  no 
one  else,  and  is,  in  perhaps  a  modified  degree,  under  the  same  kind 
of  temptation  which  might  induce  the  owner  himself  to  make  a  false 
entry.  At  any  rate,  the  agent  is  certainly  not,  as  to  the  matter  in 
hand,  disinterested;  and  no  one  who  is  not  entirely  so  should  be 
permitted  to  act  as  the  auctioneer's  clerk.'* 

VIII.  Sale  of  Goods,  Wares  and  MBaiciiANDisB 

General  Principles 

215.  In  General— Section  17  of  the  English  statute  provides  that 
"no  contract  for  the  sale  of  any  goods,  wares  and  merchandise  for 
the  price  of  ten  pounds  sterling  or  upwards  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  by  their  agents  thereunto  lawfully 
authorized."  In  most  jurisdi<!tion8  in  this  country  statutes  of  similar 
import  have  been  enacted,  though  in  some  few  jurisdictions  no  pro- 
vision is  made  as  to  the  sale  of  goods,  and  the  English  statute  is  not 
recognized  as  of  force.**  The  object  of  this  provision  of  the  statute 
is  to  guard  not  only  against  the  dishonesty  of  parties  and  the  per- 
jury of  witnesses,  but  against  the  misunderstanding  and  mistakes  of 
honest  men.  If  the  contract  is  reduced  to  writing,  this  object  is 
effectually  attained.  The  writing  becomes  its  own  interpreter.  Where 
this  is  omitted,  but  the  buyer  has  paid.part  of  the  price,  or  the  seller 
has  delivered  and  the  buyer  has  accepted  a  portion  or  all  of  the  prop- 
erty, on  the  strength  of  the  agreement,  these  acts  not  only  indicate 
deliberation  and  confidence  on  the  part  of  the,  contractors,  but  they 
furnish  unequivocal  evidence  of  the  existence  of  a  contract  of 
some  sort  between  them,  although  its  terms  and  provisions  must 
after  all  depend  on  the  recollection  of  witnesses.  The  acts. of  part 
payment,  of  dehvery  and  acceptance  mentioned  in  the  statute  *axe 

14.  See  AuonoNS,  vol.  2,  pp.  1139-  16.  Bates  v,  Wiggin,  37  Kan.  44,.  14 
1140.  Pae.  442,  1  A.  S.  R.  234;  Cleveland  v. 

15.  HowieU'  V.  Shewell,  96  Ga.  454,  Williams,  29  Tex.  204,  94  Am.  Dec. 
23  S.  E.  310,  51  A.  S.  R.  148.  274. 
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something  over  and  beyond  the  agreement  of  which  they  are  a  part 
performance,  and  which  they  assume  as  already  existing.  And  the 
requirement  can*only  be  satisfied  by  something  done  subsequent  to 
the  sale  unequivocally  indicating  the  mutual  intentions  of  the  parties. 
Mere  words  are  not  sufficient.*'  It  would  seem  that  the  rules  of  a 
stock  exchange  that  all  offers  to  buy  and  sell  securities  and  the  like 
shall  be  binding  on  the  parties  cannot  operate  to  relieve  the  parties 
from  a  compliance  with  the  statute.** 

216.  Part  Performance. — It  has  been  held  that  a  contract  for  the 
sale  of  chattels,  though  within  the  statute,  may  be  taken  out  of  its 
operation  by  part  performance.**  Thus  it  has  been  held  that  if  the 
holder  of  corporate  stock  verbally  agrees  to  sell  at  a  stipulated  price 
on  condition  tjiat  the  buyer  shall  give  up  a  lucrative  position  and 
enter  into  the  service  of  the  corporation  at  a  fixed  salary,  and  the 
buyer  complies  with  this  condition,  the  contract  is  taken  oiit  of  the 
statute  by  such  performance  on  his  part**  But  the  fact  that  the 
buyer  in  reliance  on  an  oral  contract  enters  into  a  contract  to  resell 
the  property  to  a  third  person  cannot  have  this  etfect.*  And,  where 
the  statute  requires  part  paymemt  to  be  made  at  the  tinie  of  the  mak- 
ing of  the  contract,  if  the  price  or  consideration  is  services  to  be  there- 
after rendered,  the  partial  rendition  of  such  services  will  not  on  the 
theory  of  part  performance  take  the  contract  out  of  the  operation  of 
the  statute  so  as  to  render  an  action  at  law  maintainable  thereon.* 

Nature  of  Contract 

217.  Executory  Contracts  of  Sale. — ^The  earlier  English  decisions 
were  not  in  accord  on  the  question  whether  the  statute  of  Charles  II 
applied  to  executory  contracts  of  sale  as  distinguished  from  executed 
contracts;  that  is,  contracts  under  which  no  title  passes  to  the  buyer 
at  the  time  of  the  making  of  the  contract.'  This  question  is  set  at 
rest  by  the  statute  known  as  Lord  Tenterden's  Act  (9  Geo.  IV,  c.  14, 
§  7) ,  whic^  expressly  extends  the  statute  so  as  to  include  executory 
contracts  of  sale.    In  this  country,  though  in  some  eaxly  oases  the 

17.  SWndkr  v.  Houston,  1  N.  Y.  Wash.  600,  136  Pac.  1158,  Ann.  Cas. 
261,  49  Am.  Dec.  316.  1915D  346,  51  L.R.A.(N.S.)  398. 

18.  Note:  7  Ann.  Gas.  931.  1.  Note:  7  Ann.  Cas.  931. 

•  19.  Hightower  v.  Ansley,  126  Ga.  8,  2.  Franklin  v.  Matoa  Gold  Min.  Co., 

54  S.  E.  939,  7  Ann.  Cas.  927.  158  Fed.  941,  86  C.  C.  A.  145, 14  Ann. 

Note:  7  Ann.  Cas.  931.  Gas.  302,  16  L.R.A.(N.S.)  381. 

As  to  the  effect  of  part  perform-  8.  See  Idle  v.  Stanton,  15  Vt.  685, 

ance  generally  to  take  a  transaction  40  Am.  Dec.  698   (referring  to  early 

out  of  the  operation  of  the  statute,  see  English  cases).    As  to  the  distinction 

Spbcifio  Pebfobmance,  ante.  between  executed  and  eVecutory  con- 

20.  Hightower  t.  Ansley,  126  Ga.  8,  tracts  of  sale,  see  Sai^s,  vol.  23,  p. 

54  6.  E.  939,  7  Ann.  Cas.  927.  Bnt  see  1346. 
Hewson  v.   Peterman   Mfg.   Co.,   76 
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view  has  been  taken  that  the  statute  does  not  apply  to  contracts 
for  the  sale  of  goods  not  in  esse  at  the  time  of  the  making  of  tho 
contract  and  therefore  not  capable  of  delivery/  it  i»  generally  recog- 
nized that  though  executory  contracts  of  sale  are  not  expressly  brought 
within  the  operation  of  the  statute,  the  statute  in  terms  referring 
merely  to  contracts  of  sale,  they  are  equally  within  the  mischief 
intended  to  be  remedied  and  the  statute  is  considered  to  include  such 
contracts.' 

218.  Contracts  of  Barter;  Services  as  Consideration. — ^In  a  strictly 
technical  sense  there  is  a  distinction  between  a  contract  of  barter  and 
one  of  sEile ;  *  but  by  the  weight  of  authority  in  the  application  of 
the  statute  of  frauds  no  distinction  is  made  between  contracts  of 
barter  or  exchange  on  the  one  hand  and  of  sales  on  the  other; 
contracts  of  barter  being  regarded,  so  far  as  the  statutSie  is  concerned, 
as  contracts  of  sale.'  Likewise  it  is  held  in  some  cases  that  a  con- 
tract for  the  deUvery  of  a  chattel  in  consideration  of  services  to 
be  rendered  is  a  contract  for  the  sale  of  the  chattel  within  the  mean- 
ing of  the  statute.*  When  the  title  to  property,  either  real  or  per- 
sonal, is  to  be  acquired  by  purchase  ,the  statute  will  operate  on  and 
affect  the  contract  in  precisely  the  same  manner,  whether  the  con- 
sideration for  the  purchase  is  to  be  paid  in  services,  money  or  any- 
thing else.*  On  the  other  hand  it  has  been  held  that  an  agreement 
of  this  character  is  one  merely  fixing  the  mode  of  compensation  for 
the  services  to  be  rendered  and  not  within  the  letter  or  spirit  of  the 
statute.^**  Under  the  English  statute  and  similar  statutes  in  this 
country,  which  give  effect  to  a  payment  made  after  the  makidg  of 
the  contract  for  the  purpose  of  taking  the  transaction  out  of  the 
operation  of  the  statute,  iJF  there  is  a  rendition  of  the  stipulated 
services  or  a  part  thereof,  this  is  given  the  effect  of  a  part  payment 
and  the  oral  contract  is  upheld.^^    The  same  effect  is  also  given 

4.  Oadsden  v.  Lance,  1  MeMul.  Eq.      6.  See  Saias,  vol.  23,  p.  1201. 

(S.  C.)  87,  37  Am.  Dec.  548.  7.  Franklin  v.  Matoa  Gold  Min.  Co., 

5.  Franklin    v.    Matoa    Gold    Min.  158  Fed.  941,  86  C.  C.  A.  145, 14  Ann. 
Co.,  158  Fed.  941,  86  C.  C.  A.  145, 14  Cas.  302,  16  L.B.A.(N.S.)  381. 
Ann.  Cas.  302,  16  L.R.A.(N.S.)  381;  Note:  14  Ann.  Cas.  308. 
Atwater  v.  Hough,  29  Conn.  508,  79  8.  Franklin  v.  Matoa  Gold  Min.  Co., 
Am.  Dec.  229;  Weeks  v.  Crie,  94  Me.  158  Fed.  941,  86  C.  C.  A.  145, 14  Ann. 
468,  48  AU.  107,  80  A.  S.  B.  410;  Cas.  302,  16  L.B.A.(N.S.)  381.     See 
Eichelbeiger  v.  McCauley,  5  Har.  &  J.  also  Hewaon  v.  Peterman  Mfg.  Co.,  76 
(Md.)  213,  9  Am.  Dec  514;  Mixer  v.  Wash.  600,  136  Pac.  1158,  Ann.  Cas. 
Howarth,  21  Pick.  (Mass.)  205, 32  Am.  1915D  346,  51  L.B.A.(N.S.)  398. 
Dec.  266;  Pitkin  y.  Noyes,  48  N.  H.  9.  Wallace  v.  Long,  105  Ind.  522,  3 
294,  97  Am.  Deo.   615,  2  Am.  Rep.  N.  E.  666,  55  Am.  Rip.  222. 

218;  Crookshapk  v.  Burrell,  18  Johns.  10.  Notes:  16  L.B.A.(N.S.)  381;  14 

(N.  T.)  58,  9  Am.  Dec  187;  Idle  v.  Ann.   Cas.  308. 

Stanton,  15  Vt.  685,  40  Am.  Dec.  698;  11.  Notes:  16  L.E.A.(N.S.)  381;  15 

Meincke  v.  Falk,  55  Wis.  427,  13  N,  Ann.  Cas.  33.    As  to  the  time  of  pay- 

W.  545,  42  Am.  Rep.  722.  ment  generally,  see  infra,  par.  236. 


Digitized  by 


Google 


25  R.  C.  L.  STATUTE  OF  FRAUDS  §  219 

to  a  delivery  of  the  chattel  to  the  peraon  by  -whom  the  services  are 
to  be»rendered.*' 

219.  Chattel  Mortgages At  common  law  an  oral  mortgage  of  a 

chattel  is  valid.**  In  some  jurisdictions  the  statute  of  frauds,  as  there 
enacted,  contains  no  provision  as  to  the  sale  of  chattels  smd  in  such 
case  no  question  can  arise  as  to  whether  an  oral  mortgage  is  within 
the  statute.**  In  other  jurisdictions,  where  the  statute  contains  a 
provision  requiring  a  sale  of  chattels  of  a  certain  value  to  be  in  writ- 
ing, the  auUiorities  are  not  clear  as  to  its  effect  upon  oral  mcnrtgages.*^ 
Ordinarily  the  circumstances  are  not  such  as  give  rise  to  the  question, 
since  even  though  the  transaction  be  regeirded  as  a  sale,  creditors 
claiming  under  the  mortgagor  cannot,  as  a  general  rule,  set  up  the 
defense  of  the  statute;  and  though  purchasers  for  value  and  with- 
out notice  may  do  so,**  still  as  against  such  persons  other  statutes 
very  generally  require  that  chattel  mortgages  be  recorded  or  pos- 
session delivered  to  the  mortgagee  in  order  to  render  them  valid.*' 
As  between  the  parties,  if  the  money,  for  the  security  of  which 
the  mortgage  is  given,  is  advanced  at  the*  time  of  the  agreement,  this 
will  constitute  a  payment  of  the  price  and  take  the  transaction  out  of 
the  operation  of  ihe  statute ;  *•  and  the  same  effect  is  to  be  given  to  the 
delivery  of  the  chattel  to  the  mortgagee.**  Where  a  creditor  induces 
his  debtor  to  secure  a  debt  by  a  mortgage  on  a  stock  of  goods,  on  the 
faith  of  his  oral  promise  that  he  will  not  permit  a  sale  thereof  unde^ 
foreclosure  at  pubUc  auction  below  a  certain  price,  and  that,  in  case 
such  amount  is  not  bid,  the  creditor  will  bid  in  the  stock  and 
dispose  of  the  goods  at  private  sale,  accounting  to  the  debtor  for  the 
surplus  after  the  satisfaction  of  the  debt,  such  promise  is  not  a 
collateral  undertaking,  but  a  part  of  the  original  consideration,  where- 
by the  debtor  was  induced  to  execute  the  mortgage,  and  is  not 
within  the  provision  relating  to  the  sale  of  personal  property,  as 
it  does  not  contemplate  that  the  mortgagee  shall  by  a  future  pur- 
chase become  the  absolute  owner  of  the  goods,  but  relates  to  the 
mode  of  foreclosure  only.** 

12.  Note:  16  L.R.A.(N.S.)  381.  As       17.  See  Chattbl  Mobtoagbs,  vol.  5, 
to   delivery   genendly   for   the   pur-  pp.  397, 409. 

pose    of   satisfying    the    statute,    see  18.  Rochester  Bank  v.  Jones,  4  N. 

infra,  par.  237  et  seq.  Y.  497,  55  Am.  Dec.  200.     See  also 

13.  See   Chattel  Mobtgaobs,  vol.  Mower  t.  McCarthy,  79  VL  142,  64 
5,  p.  392.  Atl.  578,  118  A.  S.  B.  942,  7  L.a.A. 

14.  Bates  v.  Wiggin,  37  Kan.  44, 14  (N.S.)  418. 

Pae.  442, 1  A.  S.  R.  234.  19.  Notes:  1  A.  S.  R.  237;  7  L.R.A. 

15   Davis  V.  Childers,  45  S.  C.  133,   (N.S.)  420. 

22  S.  E.  784,  55  A.  S.  R.  757.  20.  Cemy  v.  Paxton,  etc.,  Co.,  78 

Notes:  1  A.  S.  R.  237;  7  L.R.A.   Neb.  274,  110  N.  W.  731,  10  L.R.A. 

(N.S.)  419.  (N.S.)  640. 

16.  See  infra,  par.  380  et  seq. 
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220.  Contract  to  Bequeath  Personalty. — A  contract  to  bequeath 
personalty  is  undoubtedly  a  contract  for  its  sale  within  the  meaning 
of  the  statute,  and  if  its  value  is  of  the  designated  amount  and  the 
agreement  is  not  otherwise  taken  out  of  the  statute  by  receipt  and 
acceptance  or  payment  or  part  payment  of  the  price,  it  is  unenforce- 
able.* But  under  statutes  which  do  not  require  the  payment  or  part 
payment  of  the  price  to  be  made  at  the  time  of  the  making  of  the  con- 
tract, payment  after  the  making  of  the  contract,  as  where  the  servicea 
stipulated  for  as  the  consideration  for  the  promise  to  bequeath  are 
rendered,  will  by  virtue  of  the  excepting  clause  of  the  statute  take 
the  agreement  out  of  its  ban.'  If  the  agreement  is  entire  and  includes 
both  real  and  personal  property  it  is  not  enforceable  as  to  the  per- 
sonalty though  if  it  had  involved  personal  property  alone  it  would 
have  been  taken  out  of  the  operation  of  the  statute  by  performance 
on  the  promisee's  part.' 

221.  Provision  for  Return  or  Resale  to  Seller. — Frequently  pro- 
vision is  made  in  contracts  of  sale  that  the  buyer  may,  return  the 
goods  and  receive  back  the  purchase  price,  and  the  question  has 
arisen  as  to  whether  such  a  provision  is  one  for  a  sale  of  the  prop- 
erty to  the  seller  within  the  meaning  of  the  statute.  Under  such  a 
contract  the  property  vests  in  tbe  buyer  with  a  privilege  of  resale 
or  return  to  the  seller.*  Still  this  privilege  given  the  buyer  is  not 
regarded  as  an  independent  contract  of  sale  but  rather  a  part  of  the 
original  contract  of  purchase  by  the  buyer,  by  which  tiie  buyer's 
purchase  becomes  qualified  and  not  absolute,  or  in  the  nature  of  a 
right  to  rescind,  and  therefore  is  not  affected  by  the  statute.'  This 
is  held  true  though  the  oral  agreement  of  the  seller  is  to  repur- 
chase from  the  buyer  at  the  latter's  option  at  an  advanced  price.'  If, 
however,  the  agreement  is  one  by  which  a  third  person  agrees  with 
the  buyer,  though  upon  the  condition  or  in  consideration  of  the 
buyer's  making  the  purchase,  to  take  the  property  off  the  buyer's 
hands  and  reimburse  him  or  pay  to  him  a  stated  price,  it  has  been 
held  a  contract  of  sale  within  the  meaning  of  the  statute.'  In  other 
cases,  even  a  transaction  of  this  character  has  been  held  not  to 
constitute  a  sale  within  the  meaning  of  the  statute.    This  is  on  the 

1.  Wallace  v.  Long,  105  Ind.  522,  5.  Johnston  v.  Trask,  116  N.  T.  136, 
6  N.  E.  666,  55  Am.  Rep.  222;  22  N.  E.  377, 15  A.  S.  R.  394,  5  L.R.A. 
Anstin  v.  Davis,  128  Ind.  472,  26  N.  E.  630;  VoMand  v.  Gelhaar,  136  Wis.  75, 
890,  25  A.  S.  R.  456,  12  L.R.A.  120.  116  N.  W.  869, 16  Ann.  Cas.  781. 

Notes:  8  L.R.A.  415;  14  L.R.A.  Notes:  51  L.R.A. (N.S.)  399;  7  Ann. 
862.  Cas.  932;  16  Ann.  Cas.  783;  Ann.  Cas. 

2.  See   infra,   par.   236,  as   to   the  1917C  992. 

time  of  the  payment  of  the  price  or       6.  Vohland  v.  Gelhaar,  136  Wis.  75, 
earnest  money.  116  N.  W.  869, 16  Ann.  Cas.  781. 

S.  See  supra,  par.  190.  7.  Notes:   51  L.R.A.(N.S.)    399;  7 

4.  See  Sales,  vol.  24,  pp.  425,  720  et  Ann.  Cas.  932;  Ann.  Cas.  1917C  992. 
eeq. 
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theory  that  the  performance  of  the  contract  by  the  purchaser  in 
making  the  original  purchase  takes  it  out  of  the  statute,  especially 
where  such  third  person  has  a  personal  interest  in  inducing  the 
promisee  to  make  the  purchase.*  And  this  has  been  held  true 
where  a  broker  agreed  to  purchase  securities  for  his  client  in  the  op  it 
market  for  the  usual  compensation,  and  if  the  client  should  become- 
dissatisfied  with  th'e  securities  to  take  them  oflF  his  hands  at  what 
they  cost.* 

222.  Contract  for  Work  and  Labor. — A  contract  for  employment 
to  be  paid  for  in  money  is  not  a  contract  for  the  sale  of  goods,  waios 
or  merchandise  within  the  meaning  of  the  statute.**  While  this  is 
universally  recognized  where  the  contract  is  one  for  services  solely,  a 
difficult  question  arises  where  the  contract  is  one  contemplating  serv- 
ices to  be  expended  on  the  production  of  a  chattel  which  when  finished 
ia  to  be  transferred  to  or  belong  to  the  other  party.  The  authorities 
are  in  hopeless  discord  as  to  whether  such  a  contract  is  one  for  the 
sale  of  the  chattel,  title  to  which  is  ultimately  to  pass,  or  one  for  work 
and  labor,  and  therefore  unafiected  by  the  statute.  For  the  purpose 
of  fixing  the  nature  of  the  contract  three  divergent  rules  have  been 
adopted  commonly  called  the  English,  the  Massachusetts  and  the 
New  York  rule.**  The  question  as  to  whether  a  contract  for,  the 
delivery  of  a  chattel  in  consideration  of  services  to  be  rendered  is  a 
contract  for  the  stile  of  such  chattel  is  heretofore  discussed.** 

223.  Agency  to  Purchase  or  Sell. — An  agency  to  purchase  personal 
property  is  not  as  between  the  principal  and  agent  a  contract  for  its 
sale  by  the  one  to  the  other  within  the  meaning  of  the  statute  and 
the  agent  has  his  ordinary  remedies  against  the  buyer  for  reimburse- 
ment, etc.,  though  the  contract  is  not  in  writing.*'  This  is  held  true 
though  the  purchase  is  to  be  made  by  the  agent  in  his  own  name  for 
the  joint  benefit  of  himself  and  his  principal.**  It  has  also  been 

8.  Notes:  51  L.R.A.(N.S.)  399;  brink,  1  Rich  L.  (S.  C.)  199,  44  Am. 
Ann.  Cas.  1917C  992.  Dec.  247;  Wiger  v.  Carr,  131  Wis.  584, 

9.  Johnston  v.  Trask,  116  N.  Y.  136,  111  N.  "W.  657,  11  Ann.  Cas.  998,  11 
22  N.  E.  377, 15  A.  S.  R.  394,  5  L.R.A.  L.R.A.(N.S.)  650. 

630.  Notes:  11  L.R.A.(N.S.)  650;  7  Ann. 

Note:  16  Ann.  Cas.  784.  Cas.  931;  11  Ann.  Cas.  1000. 

10.  Crookshank  v.  Burrell,  18  14.  Hunt  v.  Elliott,  80  Ind.  245,  41 
Johns.  (N.  y.)  58,  9  Am.  Dec.  187.        Am.   Rep.   794:   Wiger  v.   Carr,  131 

11.  See  SALia,  vol.  23,  pp.  1221-  Wis.  584,  111  N.  W.  657,  11  Ann.  Cas. 
1235,  as  to  the  rules  referred  to  in  the  998,  11  L.R.A.(N.S.)  650;  Stack  v. 
text.  See  also  Willard  v.  Higdon,  123  Roth  Brothers  Co.,  162  Wis.  281, 
Md.  447,  91  Atl.  577,  Ann.  Cas.  1916C  156  N.  W.  148,  Ann.  Cas.  1918C  741. 
339.  See  also  Stifft  v.  Stiewel,  91  Ark.  '145, 

12.  See  supra,  par.  218.  125  S.  W.  1008,  18  Ann.  Cas.  597. 

13.  United  Hardware-Furniture  Co.  Notes:  7  Ann.  Cas.  931;  Ann.  Cas. 
V.  Blue,  59  Fla.  419,  52  So.  364,  35   1918C  744. 

L.R.A.(N.S.)    1038;  Bird  v.  Mnhlin- 
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§§  224,  225  STATUTE  OF  FRAUDS  25  B.  G.  L. 

held  that  an  agreement  to  find  a  purchaser  of  property  for  the  owner 
is  not  within  the  statute.*' 

224.  Auction  Sales  Generally. — As  in  case  of  the  sale  of  real  es- 
tate,** sales  of  chattels  at  auction  are  now  held  to  be  within  the  opera- 
tion of  the  statute.*'  And  it  has  been  said  that  there  are  special  reasons 
for  so  holding.  The  persons  present  frequently  constitute  a  tumultu- 
ous crowd ;  the  sales  are  generally  conducted  in  a  manner  that  affords 
the  least  possible  opportunity  for  deliberation ;  the  crier  passes  rapidly 
from  one  article  to  another;  no  person  present  takes  an  inter^  in 
anything  except  what  regards  himself,  and  that  no  longer  than  whfle 
the  article  is  immediately  under  the  hammer;  and  although  many 
persons  might  be  present,  one  probably  could  not  be  found,  not 
even  the  auctioneer  himself,  who  could  recollect  the  price  or  purchaser 
of  any  particular  article,  shortly  after  it  was  knocked  off.**  In  the 
early  English  case  of  Quinn  v.  Moteraa  (3  Burr  1291),  however,  the 
fact  of  the  publicity  of  auction  sales  is  given  as  a  reason  for  excepting 
them  from  the  operation  of  the  statute.  The  payment  or  part  pay- 
ment of  the  price  will  take  such  sales  out  of  the  operation  of  the  stat- 
ute as  in  case  of  ordinary  sales.*' 

225.  Authority  of  Auctioneer  to  Hake  Memorandum. — The 
auctioneer  is  regarded  as  the  agent  of  both  the  seller  and  the  buyer 
to  make  the  required  memorandum  of  sale.'*  To  be  effectual,  bow- 
ever,  for  the  purpose  of  rendering  the^eale  binding  on  the  buyer  the 
memorandum  must  be  made  by  the  auctioneer  at  the  time  off  the 
sale.  The  law  in  allowing  the  auctioneer  to  act  in  the  nearly  unpiec- 
■edented  relation  of  agent  for  both  parties  imposes  a  qualification  not 
applied  to  the  usual  cases  of  agency,  and  requires  that  the  single  act 
which,  almost  from  necessity,  he  is  authorized  to  perform  few  the 
buyer  shall  be  done  at  the  time  of  sale,  and  before  the  termination 
of  the  proceedings.*  And  where  the  memorandum  was  not  made 
until  the  evening  of  the  day  of  the  sale  it  has  been  held  not  to  have 

16.  Green  v.  Brookins,  23  Mich.  48,   675     And  s^  infra,  pax.^2  "t  seq. 
o  An,   R.„   74.  20.  KenneU  v.  Boyer,  144  la.  303, 

W   See  suDrk  par  209  et  seq.  122  N.  W.  941,  Ann.  Cas.  1912A  1127, 

.  }?■  Crailv.M'oy,l  Cal.415,54  24  L.R.A.(N.S.)  488;  Thomas  v.  Kerr, 
Am.  Dec.  299;  Pike  v  Batch,  38  Me.  3  Bnsh  (Ky.)  619,  96  Am  Dec.  262; 
302  61  Am.  Dec.  248;  Davis  v.  BoweU,  Pike  v.  Balch,  38  Me.  302,  61  Am.  Dec. 
2  Pick.  (Mass.)  64,  13  Am.  Dec.  398;  248;  Batturs  v.  Sellers,  5  Har.  &  J. 
Meyerv:  Redmond:  205  N.  Y.  478,  98  (Md.)  117,  9  Am.  Dec.  492;  Davis  v. 
N  E  906  41  L.R.A.(N.S.)  675;  Davis  Robertson,  1  Mill,  Const.  (S.  C.)  71, 
v.Roberteon,  1  Mill,  Const.  (S.  C.)  71,  12  Am.  Dm.  611. 
no  Am    Dec    611  Not* :  96  Am.  Dec.  262. 

Not^'  13  Am.  Dec.  398.  1.  Craig  v.  Godfrey,  1  Cal.  415,  54 

18.  Davis    V.    Robertson,    1    Mill,   Am.  Dec.  299. 
Const    (S.  C.)  71,  12  Am.  Dec.  611.  Note:  13  Am.  Dec  398. 

19   Meyer  v.  Redmond,  205  N.  Y.       See  supra,  par.  211,  as  to  memoran- 
478    98  N    E.  906,  41  L.R.A.(N.S.)    dum  of  auction  sales  of  land. 
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been  made  at  the  time  of  the  sale  as  required  by  the  rule,  and  in  such 
a  case  it  has  been  held  that  the  fiction  that  the  law  does  not  recog- 
nize parts  of  a  day  in  computing  time  does  not  apply.*  The  usual 
memorandum  of  the  sale  is  an  entry  in  the  auctioneer's  sales  book, 
and  in  such  a  case  the  original  entry  is  the  best  evidence  of  the  mem- 
orandum and  should  ordinarily  be  produced ;  under  the  general  rule 
as  to  best  evidence,  its  place  cannot  be  supplied  by  a  copy  or  oral 
evidence  of  its  contents.' 

Subject  Matter  of  Sale 

226.  In  GeaetaL — The  provision  of  the  English  statute  with  refer- 
ence to  the  subject  matter  of  the  sale  uses  the  phrase  "goods,  wares 
and  merchandise."  This  is  also  the  phraseology  of  many  of  the 
statutes  enacted  in  this  country,  though  in  some  instances  the  term 
"chose  in  action"  is  used  in  addition  to  the  word  "goods,"  etc.,  and 
in  other  instances  the  broad  term  "personal  property"  is  used.  The 
operation  of  the  provision  is  not  restricted  to  sales  of  tangible  per- 
sonal properly,  but  according  to  the  view  taken  in  most  jurisdictions, 
it  is  held  to  include  sales  of  choses  in  action,  especially  where  they 
are  of  the  character  which  are  usually  bought  and  sold  in  the 
market.*  Thus  it  is  generally  held  in  this  country,  though  a  con- 
trary doctrine  prevails  in  England,  that  a  sale  of  corporate  stock  is 
within  the  statute ;  •  and  though  the  phrase  "choses  in  action"  is  not 
used  in  the  statute,  it  has  been  held  to  include  an  agreement  to  assign 
a  bond  secured  by  mortgage.*  While  a  delivery  of  part  of  the  prop- 
erty sold  is  made  eflPective  to  relieve  the  transaction  from  the  opera- 
tion of  the  statute,  the  courts  have  refused  to  hold  that  the  statute 
applies  only  to  goods  of  which  part  may  be  delivered.  For  instance 
an  animal  is  hot  susceptible  of  part  delivery,  yfet  undoubtedly  the 
R^e  of  a  horse  or  cow  by  parol  may  be  within  the  statute.  The 
exception  in  the  statute  is  when  part  is  delivered;  but,  if  there  can- 
not be  a  delivery  in  part,  the  exception  cannot  exist  to  take  the  case 
out  of  the  general  prohibition.'  No  question  can  arise  as  to  the  effect 
of  the  statute  on  £in  assignment  of  a  patent  right,  as  the  federal  stat- 
ute which  governs  this  question  requires  the  assignment  to  be  in  writ- 
ing.    This  federal  statute  does  not  apply,  however,  "to  an  agree- 

2.  Craig  v.  Qodtroj,  1  Cal.  415,  54       6.  Greenwood  v.  Law,  55  N.  J.  L. 
>  m   Dee.  299.    As  to  the  computation  168,  26  Atl.  134, 19  L.R.A.  688. 

of  time  generally,  see  Time.  7.  Sherwood   v.   Walker,   66   Mich. 

3.  Davis  V.  Robertson,  1  Mill,  Const.  568,  33  N.  "W.  919,  11  A.  S.  R.  531; 
(S.  C.)  71,  12  Am.  Dec.  611.  Greenwood  v.  Law,  55  N.  J.  L.  168, 

4.  Somerby    v.    Buntin,    118   Mass.  26  Atl.  134,  19  L.R.A.  688.    As  to  the 
279,  19  Am.  Rep.  459.  effect  of  delivery  of  part,  see  infra. 

Note :  23  Eng.  Rul.  Cas.  212.  par.  237  et  spq. 

5.  See  infra,  par.  230. 
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ment  to  assign,*  and  the  question  has  arisen  as  to  the  effect  of  the 
statute  of  frauds  relating  to  the  sale  of  goods,  etc.,  upon  such  an 
agreement.  It  is  uniformly  held  that  the  agreement  is  not  within 
the  statute.'  And  the  same  is  held  true  as  to  an  oral  agreement  for 
the  sale  and  assignment  of  the  right  to  obtain  a  patent  for  an  inven- 
tion.** For,  as  has  been  said,  to  include  an  incorporeal  right  of  fran- 
chise, granted  by  the  government,  securing  to  the  inventor  and  his 
assigns  the  exclusive  right  to  make,  use  and  vend  the  article  patented, 
or  a  share  in  that  right,  which  has  no  separate  or  distinct  existence  at 
law  until  created  by  the  instrument  of  assignment,  would  be  unrea- 
sonably to  extend  the  meaning  and  effect  of  words  which  have  already 
been  carried  quite  far  enough.**  Though  a  subscription  to  the  stock 
of  a  corporation  may  be  within  the  provision,**  it  is  otherwise  as 
to  a  subscription  to  or  promise  to  make  a  donation  to  a  charitable 
corporation  or  other  charity.** 

227.  Amount  or  Value.— To  bring  the  transaction  within  the  opera- 
tion of  the  statute  the  value  of  the  property  sold  must  come  within 
the  valuation  clause.  The  valuation  clause  of  the  English  statute 
is  ten  pounds  or  upwards,  and  the  valuation  fixed  in  most  of  the 
statutes  in  this  country  is  fifty  dollars,  the  equivalent.  In  some  of 
the  statutes,  however,  the  valuation  is  placed  lower  tmd  in  others 
much  higher,  apd  still  other  statutes  contain  no  valuation  clause. 
Where  a  number  of  articles  are  sold  at  the  same  time,  though  a  sep- 
arate price  is  placed  on  each  article,  the  transaction  is  generally  con- 
sidered a  single  one  for  the  purpose  of  determining  whether  the 
value  of  the  property  sold  is  within  the  valuation  clause,  and  if 
the  aggregate  value  of  the  articles  equals  the  statutory  amount 
the  transaction  is  brought  within  the  operation  of  the  statute.  And 
since,  where  a  purchase  is  made  at  auction  at  one  time  and  from  the 
same  seller  though  the  articles  purchased  are  numerous  and  are 
struck  off  separately  at  separate  and  distinct  prices,  the  whole  trans- 
action constitutes  but  one  entire  contract  for  the  purpose  of  com- 
phance  with  the  delivery  clause,**  it  would  seem  that  it  should  also  be 
deemed  a  single  transaction  for  the  purpose  of  the  valuation  clause.** 

228.  Goods  Not  in  Esse  or  Owned  by  Seller. — ^In  some  of  the  early 
cases  a  distinction  is  made  between  the  sale  of  goods  in  esse  and  capable 

8.  See  Patents,  vol.  20,  p.  1185  et  37  U.  S.  (L.  ed.)  749. 

seq.  11.  Somerby  v.  Buntin,  118  Mass. 

9.  Somerby   v.    Buntin,   118   Mass.  279,  19  Am.  Rep.  459. 
279,  19  Am.  Rep.  459;  Whitcomb  v.  12.  See  infra,  par.  231. 
Whitcomb,  85  Vt.  76,  81  Atl.  97,  Ann.  13.  Young  Men's  Christian  Ass'n  v. 
Cas.  1913E  1015.  EstiU,  140  Ga.  291,  78  S.  E.  1075, 

.Notes:   Ann.  Gas.  1913E  1017;  20  Ann.   Cas.   1914D   136  and  note,  48 

Eng.  Rul.  Cas.  770;  23  Eng.  Rul.  Cas,  L.R.A.(N.S.)  783  and  note. 
212.  14.  See  infra,  par.  257. 

10.  Dalzell  v.   Dueber  Watch   Case       16.  Coffman  v.  Hampton,  2  Watts  it 
Mfg.  Co.,  149  U.  S.  315, 13  S.  Ct.  886,  S.  (Pa.)  377,  37  Am.  Dec.  511. 
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of  delivery,  or  of  delivery  of  part  so  as' to  comply  with  the  receipt  and 
acceptance  clause,  and  goods  not  in  esse,  anpl  the  latter  element  is 
considered  to  take  the  transaction  out  of  the  operation  of  the  statute.** 
According  to  the  general  view,  however,  the  fact  that  the  property  sold 
is  not  in  esse  or  capable  of  delivery  at  the  time  of  the  sale  and  that 
therefore  there  can  be  no  delivery  of  the  same  or  part  thereof,  thereby 
enabling  the  provision  of  the  statute  as  to  delivery  to  be  complied 
with,  does  not  prevent  the  transaction  from  being  within 'the  opera- 
tion of  the  statute,  provided  executory  contracts  of  sale  are  deemed 
within  the  statute;  *'  and  the  same  is  true  though  the  property  con- 
tracted for  is  not  at  the  time  owned  or  possessed  by  the  seller,  the 
parties  contemplating  its  subsequent  acquisition  and  delivery  by  the 
seller.**  In  case  of  contracts  for  goods,  etc.,  to  be  thereafter  pro- 
duced by  the  seller  the  nature  of  the  transaction  may  be  such,  accord- 
ing to  the  view  taken  in  some  jurisdictions,  as  to  impress  it  with  the 
character  of  a  contract  for  work  tmd  labor  rather  than  a  contract 
of  sale  and  for  such  reason  take  it  out  of  the  operation  of  the  statute.** 
229.  Trees,  Timber,  Minerals,  Crops,  etc — The  authorities  are  not 
in  accord  as  to  whether  a  sale  of  growing  trees  and  timber  and  the 
natural  products  of  the  land,  minerals,  etc.,  by  the  owner  of  the  land 
is  a  sale  of  an  interest  in  the  land  so  as  to  fall  within  the  provision 
of  the  statute  relating  to  an  interest  in  real  estate,  and  this  is  the 
usual  question  which  arises  on  sales  of  this  character.*"  Where 
the  transaction  is  not  regarded  as  a  sale  of  ah  interest  in  the  land 
and  for  this  reason  not  within  the  real  estate  provision,  it  must 
neceesarily,  as  a  general  rule,  unless  it  be  regarded  as  a  contract 
for  work  and  labor  and  not  a  contract  of  sale  and  as  such  taken  out 
of  the  operation  of  the  statute,*  fall  within  the  provision  relating  to 
the  sale  of  goods,  etc.,  so  as  to  require  a  compliance  with  such  pro- 
vision.' Likewise  if  the  contract  is  regarded  as  one  within  the  per- 
sonalty provision,  and  is  ond,  a  compliance  with  the  excepting  clauses 
of  such  provision  will  take  it  out  of  the  operation  of  the  statute.' 
A  sale  of  growing  crops  is  not,  according  to  the  better  view,  regarded 
ds  a  sale  of  an  interest  in  land  and  as  such  within  the  provision  of 

16.  See  Bird  v.  Muhlinbrink,  1  Rich.  205,  32  Am.  Dec.  256;  Bird  v.  Muhlitt- 

L.  (S.  C.)  199,  44  Am.  Dec.  247.  brink,  1  Rich;  L.  (S.  C.)  199,  44  Am. 

'      17.  Mixer    v.    Howarth,    21    Pick.  Dec.  247.    See  snpra,  par.  222. 
(Mass.)  205,  32  Am.  Dec.  256;  Pratt       20.  See  snpra,  par.  124. 
V.  Miller,  109  Mo.  78, 18  S.  W.  965,  32       1.  As  to  the  distinction  between  con- 

A.   S.  R.  656;  Prescott  v.  Locke,  51  tracts  of  sale  and  contracts  for  work 

N.  H.  94, 12  Am.  Rep.  55.  and  labor,  see  supra,  par.  222. 

18.  Ide  V.  Stanton,  15  Vt.  685,  40  2.  Smith  v.  Bryan,  5  Md.  141,  59 
Am.  Dec.  698.  Am.  Dec.  104. 

19.  Eiehelbcrger  v.  McCanley,  5  3.  Smith  v.  Bryan,  5  Md.  141,  59 
Har.  &  J.  (Md.)  213,  9  Am.  Dec.  514;  Am.  Dec.  104;  Leonard  v.  Medford.  85 
Mixer  v.  Howarth,  21  Pick.  (Mass.)  Md.  666,  37  AtL  365,  37  L.R.A.  449. 
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the  statute  relating  to  contracts  for  the  sale  of  an  interest  in  land.* 
Such  a  sale  may,  however,  fall  within  the  provision  relating  to  the 
sale  of  goods,  etc.' 

230.  Corporate  Stock  Generally. — ^Whether  stock  in  an  incorporated 
company,  the  shares  of  which  have  been  actually  issued,  is  within 
the  phrase  "goods,  wares  or  merchandise"  is  a  question  on  which 
the  .authorities  are  not  agreed.  In  England,  prior  to  1839,  the  courts 
were  in  doubt,  but  in  that  year  it  was  held  after  a  careful  review  of  the 
authorities  that  shares  in  a  joint  stock  company  are  mere  choses  in 
action  incapable  of  delivery  and  not  within  the  scope  of  the  statute,* 
and  this  decision  has  been  followed  in  the  later  cases.^  This  view 
has  also  been  taken  in  some  jurisdictions  in  this  countty  as  to  stock 
in  an  ordinary  corporation.'  According,  however,  to  the  great  weight 
.of  authority  in  this  country  corporate  stock  is  held  to  be  within  the 
statute.'  This  has  been  held  true  as  to  a  contract  for  the  sale  of 
stock  not  yet  issued ;  *'  though,  on  the  theory  that  the  statute  does  not 
apply  to  a  contract  for  the  sale  of  goods  not  in  esse  at  the  time  at 
the  sale  and  therefore  not  capable  of  delivery,  it  has  been  held  that 
a  contract  for  the  sale  of  stock  thereafter  to  be  issued  by  the  corpora- 
tion is  not  within  the  statute,  conceding  that  stock  is  ordinarily  to 

4.  See  supra,  par.  124.  Stifft  v.  Stiewel,  91  Ai^.  445,  125  S. 

5.  Houser  t.  Uobart,  22  Idaho  735,  W.  1008, 18  Ann.  Cas.  697;  HightoweK 
127  Pac.  997,  43  L.R.A:(N.S.)  410;  v.  Ansley,  126  Ga.  8,  54  S.  E.  939,  7 
Migbell  V.  Dougherty,  86  la.  480,  53  N.  Ann.  Cas.  927  (overruling  Rogers  v. 
W.  402,  41  A;  S.  R.  511,  17  L.R.A.  Burr,  105  Ga.  432,  31  S.  E.  438,  70 
755;  Willard  v.  Higdon,  123  Md.  447,  A.  S.  R.  50,  and  following  earlier 
91  Atl.  577,  Ann.  Cas.  1916C  339.       case) ;  Ford  v.  Howgate,  106  Me.  517, 

6.  Humble  v.  Mitchell,  11  Ad.  &  El.  76  Atl.  939,  29  L.R.A.(N.S.)  734; 
205,  39  E.  C.  L.  46,  3  Per.  &  Dav.  141,  Somerby  v.  Buntin,  118  Mass.  279,  19 
23  Eng.  Rul.  Cas.  207.  Am.  Rep.  459;  Spragne  v.  Hosie,  155 

7.  Note:  7  Ann.  Cas.  927.  Mich.  30, 118  N.  W.  497,  130  A.  S.  R 

8.  Webb  v.  Baltimore,  etc.,  R.  Co.,  558,  19  L.R.A.(N.S.)  874;  Davis 
77  Md.  92,  26  Atl.  113,  39  A.  S.  R.  Laundrj',  etc.,  Co.  v.  Whitmore,  92 
396.  This  is  a  subscription  case  Ohio  St.  44,  110  N.  E.  518,  Ann.  Cas. 
but  is  based  on  the  ground  that  stock  1917C  988;  Hewson  v.  Peterman  Mfg. 
is  not  within  the  terms  goods,  wares,  Co.,  76  Wash.  600,  136  Pac.  IIM; 
or  merchandise  and  expressly  purports  Ann.  Cas.  1915D  346,  51  L.R.A.(N.S.) 
to  overrule  Colvin  v.  Williams,  3  Har.  398.  See  also  Gadsden  v.  Lance,  1 
&  J.  (Md.)  38,  5  Am.  Deo.  417,  which  McMul.  £q.  (S.  G.)  87,  37  Am.  Dec. 
was  a  contract  between  a  stockholder  548. 

and  a  buyer.  Notes:    19    L.R.A.(N.S.)    874;    51 

Notes:  19  LJl.A.(N.S.)  875;  7  Ann.  L.R.A.(N.S.)   398;  7  Ann.  Cas.  930; 

Cas.  931.  18  Ann.  Cas.  599;  Ann.  Cas.  1917C 

9.  Hinchman  v.  Lincoln,  124  U.  S.  991;  23  Eng.  Rul.,  Cas.  211. 

38,  8  S.  Ct.  369,  31  U.  S.  (L.  ed.)  337  10.  Hightower  v.  Ansley,  126  Ga.  8, 

(apparently    assuming   without   ques-  54  S.  E.  939,  7  Ann.  Cas.  927;  Hew- 

tion  that  the  contract  was  within  the  son  v.  Petennan  Mfg.  Co.,  76  Wash, 

statute) ;  Franklin  v.  Matoa  Gold  Min.  600,  136  Pac.  1158,  Ann.  Cas.  1915D 

Co.,  158  Fed.  941,  86  C.  C.  A.  145,  14  346,  51  LJl.A.(N.S.)  398. 

Ann.  Cas.  302,  16  L.R.A.(N.S.)  381;  Note:  Aim.  Cas.  1917C  992. 
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be  deemed  goods,  etc.,  within  its  meaning."  Some  of  the  statutes 
in  this  country  are  broader  than  the  English  statute,  using  the 
term  "personal  property,"  and  undoubtedly  corporate  stock  is  within 
such  plirase.**  And  the  same  would  be  true  where  the  statute  express- 
ly includes  contracts  for  the  sale  of  choses  in  action.^' 

231.  Subscription  or  Purchase,  from  Corporation. — It  would  seem 
that  a  subscription  for  stock  is  not  a  contract  for  its  sale  and  is  not 
therefore  within  the  statute.**  Some  cases,  however,  have  treated 
contracts  of  subscription  entered  into  with  the  corporation  as  on 
the  same  footing  as  contracts  of  sale  entered  into  between  a  holder 
of  stock  and  a  buyer.*'  And  while,  the  cpntrary  view  has  been 
taken,**  a  contract  by  a  going  corporation  for  the  sale  of  treasury 
stock,  or  shares  there^ter  to  be  issu^,  has  been  held  to  be  within  the 
statute.*' 

Payment  or  Giving  of  Earnest 

232.  In  General. — ^The  English  statute  expressly  excepts  from  the 
provision  requiring  contracts,  for  the  sale  of  goods,  etc.,  to  be  in 
writing,  cases  in  which  payment  or  part  payment  of  the  price  is 
made  or  something  is  given  in  earnest  to  bind  the  bargain,  and  the 
statutes  in  this  country  contain  a  similar  provision.  In  this  connec- 
tion "earnest"  and  part  payment  are  regarded  as  the  same  thing.** 
To  constitute  a  part  payment,  for  the  purpose  of  satisfying  the  require- 
ment, it  is  obviously  contemplated  that  something  of  value  shall 
pass  to  the  Seller;  that  is,  something  of  value  must  be  really  given  or 

11.  Qadsden  t.  Lanee,  1  McMul.  in  which  it  was  held  that  the  contract 
Eq.  (S.  C.)  87,  37  Am.  Dec.  548.  was  within  the  statute,  though  it  was 

Note:.  Id  L.R.A.(N.S.)   875.  also  held  that  there  was  a  sufflcaent 

12.  Notes:    19    L.R.A.(N.S.)    875;  memorandum  to  satify  the  statute. 

7  Ann.  Cas.  931.  In  Rogers  v.  Burr,  105  Ga.  432, 31  S. 

13.  Franklin  v.  Matoa  Gold  Min.  E.  438,  70  A.  S.  R.  50,  it  is  held  that  a 
Co.,  158  Fed.  941,  86  C.  C.  A.  145,  14  subscription  to  stock  is  not  within  the 
Ann.  Cas.  302, 16  L.R.A.(N.S.)  381.  statute    because   stock    is    not    to    be 

14.  Rutenbeck  v.  Hohn,  143  la.  13,  deemed  "goods,  wares  or  merchandise." 
121  N.  W.  698,  136  A.  S.  R.  731.  This  case  in  so  far  as  it  holds  that 

Notes:  130  A.  S.  R.  562;  136  A.  S.  stock   is   not   "goods,  wares   or   mer- 

R.  743;  51  L.R.A.(N.S.)  399;  7  Ann.  chandise"    is    expressly    overruled   in 

Cas.  932;  Ann.  Cas.  1917C  992.  Hightower  v.  Ansley,  126  Ga.  8,  54  S. 

16.  Webb  V.  Baltimore,  etc.,  R.  Co.,  E.  939,  7  Ann.  Cas.  927,  which,  how- 

77  Md.  92,  26  Atl.  113,  39'  A.  S.  R.  ever,   involves   a  contract   between   a 

396,   holding   that    a    subscription    is  stockholder  and  a  buyer.    No  distinc- 

not  within  the  statute  for  the  reason  tion  in  the  later  case  is  made  as  to  the 

that  stock  is  not  within   the  phrase  nature  of  the  contract, 
"goods,  wares  or  merchandise."    This       16.  Note:  51  L.R.A.(N.S.)  399. 
case  purports  to   overrule   Colvin   v.       17.  Hewson  v.  Peterman  Mfg.  Co., 

Williams,  3  Har.  &  J.    (Md.)   38,  5  76  Wash.  600,  136  Pac.  1158,  Ann. 

Am.  Dec.  417,  which  was  a  contract  be-  Cas.  1915D  346,  51  L.R.A.(N.S.)  398. 
tween    a   stockholder    and   a    buyer,       18.  Note:  125  A.  S.  R.  395. 
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received  toward  payment,  and  it  must  be  an  actual  transfer  or  deliv- 
ery of  the  thing  or  the  money  agreed  to  be  given  as  earnest  or  pay- 
ment; *•  and,  though  of  value  to  the  seller,  must  be  a  part  of  the 
price.*'  Thus  the  resignation  of  his  former  position  by  one  who  had 
entered  into  an  oral  contract  with  a  corporation  whereby  it  was  to 
sell  him  some  of  its  stock,  and  to  employ  him  as  its  bookkeeper, 
does  not  constitute  giving  "something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,"  so  as  to  take  the  contract  out  of  the  statute.* 
The  same  has  been  held  true  as  to  a  deposit  of  money  by  each  of 
the  parties  with  a  third  person  to  be  forfeited  by  the  depositor  and 
delivered  over  to  the  other  party  if  the  depositor  refuses  without 
cause  to  complete  the  purchase.*  The  mere  tender  of  payment  by  tha 
buyer  if  unaccepted  by  the  seller  is  not  sufficient  to  satisfy  the  statute.* 

233.  Medittm  of  Payment  Generally. — The  payment  or  part  pay- 
ment required  by  the  statute  as  an  act,  in  addition  to  the  oral  contract, 
need  not  be  in  money,  but  anything  of  value  which  by  mutual 
agreement  is  given  by  ^e  buyer  and  accepted  by  the  seller  on  account 
or  or  in  part  satisfaction  of  the  purchase  price  is  a  part  payment* 
Thus  where  in  case  df  a  sale  of  hay  the  price  is  a  certain  amount  per 
ton,  thie  hay  to  be  baled  by  the  buyer  while  it  remained  the  property 
of  the  seller,  the  baling  has  been  held  a  sufficient  part  payment  of 
the  price,  as  the  price  consisted  of  both  the  money  and  the  baling.* 
So  where  part  of  the  consideration  for  the  sale  is  the  furnishing  of 
valuable  information,  the  furnishing  of  such  information  has  been 
held  a  part  payment,*  In  case  of  an  oral  reservation,  by  a  grantor,  of 
the  growing  crops,  it  has  been  held  that,  if  such  a  transaction  can  be 
considered  a  sale  of  such  crops  as  chattels  by  the  grantee  to  the 
grantor  and  for  such  reason  within  the  operation  of  the  statute,  the 
conveyance  which  is  the  consideration  for  the  reservation  or  sale, 
having  been  executed,  constitutes  a  payment  of  the  price  so  as  to  sat- 
isfy the  statute.' 

234.  Giving  Check  of  Note  of  Buyer. — ^Though  the  question  wheth- 
er a  check  given  by  the  buyer  possesses  such  a  moneyed  value  as  to 

19.  Hewson  v.  Peterman  Mfg.  Co.,       8.  Note:  125  A.  S.  R.  402. 

76  Wash.  600,  136  Pac.  1158,  Ann.  4.  Driggs  v.  Bush,  152  Mieh.  53, 115 
Cas.  1915D  346,  51  L.R.A.(N.S.)  398.  N.  W.  985,  125  A.  S.  R.  389, 15  Ann. 

20.  Howe  V.   Hay  ward,  108   Mass.   Cas.  30,  15  L.R.A.(N.S.)  654. 

54,  11  Am.  Rep.  306.  Notes:  ,125  A.  S.  R.  397;  15  Ann. 

1.  Hewson  v.  Peterman  Mfg.  Co.,  76  Cas.  32;  Ann.  Cas.  1915D  348. 
Wash.  600,  136  Pac.  1158,  Ann.  Cas.  6.  Driggs  v.  Bush,  152  Mich.  53, 115 
1915D  346,  51  L.R.A.(N.S.)  398.    As  N.  W.  985,  125  A.  S.  R.  389,  15  Ann. 
to  whether  a  subscription  or  a  sale  of  Cas.  30,  15  L.R.A.(N.S.)  654. 
corporate  stock  is  within  the  statute,  6.  Notes:  125  A.  S.  R.  398;  7  Ann. 
see  supra,  par.  230.  Cas.  931;  15  Ann.  Cas.  33. 

2.  Howe  V.  Hayward,  108  Mass.  54,  7.  Willard  v.  Higdon,  123  Md.  447, 
11  Am.  Rep.  306.  91  Atl.  577,  Ann.  Cas.  1916C  339. 

Note:125A.  S.  R.  402. 
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constitute  part  payment  sufficient  to  taJce  a  sale  out  of  the  statute  does 
not  seem  to  have  been  very  often  before  the  courts,  it  seems  to  be  gen- 
erally recognized  that  it  may  constitute  a  sufficient  payment  to  satis- 
fy the  statute,  even  though  payment  of  the  check  is  countermanded 
or  the  seller  desiring  to  withdraw  from  the  contract  fails  to  present 
the  check  for  payment.'  If  the  check  is  duly  honored  and  paid  this 
will  amount  to  a  payment,  at  the  latest,  as  of  the  time  the  check  is 
paid.  And  where  the  statute  required  payment  to  be  effectual  to 
remove  the  transaction  from  the  ban  of  the  statute  to  be  made  at 
the  time  of  the  making  of  the  contract,*  it  has  been  held  that  if  a 
check  is  given  by  the  buyer  at  such  time  and  is  paid  on  presentation 
in  the  usual  and  regular  manner,  this  is  a  payment  at  the  time  of  the 
giving  of  the  check  so  as  to  satisfy  the  statute,  as  against  the  objection 
that  the  time  of  payment  should  be  considered  the  time  the  money  is 
actually  paid  on  the  check  as  distinguished  from  the  delivery  of  the 
check.**  Ordinarily  it  seems  that  the  giving  by  the  buyer  of  hb 
non-negotiable  note  for  the  price  or  a  part  of  the  price  does  not  con- 
stitute a  sufficient  payment  to  satisfy  the  statute  on  the  theory  that 
the  giving  of  a  note  is  only  a  promise  to  pay  at  some  future  time, 
and  is  therefore  not  the  actual  payment  which  is  required  by  the 
statute.** 

235.  Giving  Credit  on  or  Discharge  of  Existing  Debt. — ^Where  a 
sale  is  made  by  one  who  is  at  the  time  indebted  to  the  buyer,  the 
question  has  frequently  arisen  as  to  whether  an  agreement  that  the 
debt  owing  by  the  seller  shall  go  in  payment  or  part  payment  of  the 
price  constitutes  a  payment  or  part  payment  sufficient  to  satisfy  the 
requirement  of  the  statute.**  In  an  English  case  it  was  held  that 
such  an  agreement  did  not  constitute  a  sufficient  part  payment  to 
take  the  sale  out  of  the  (^eration  of  the  statute.**  This  case  has 
as  a  general  rule  met  the  approval  of  the  courta  both  in  England 
and  in  this  country  and  the  principles  therein  announced  applied. 
These  cases  have  most  frequently  been  cases  in  which  the  claim 
of  payment  or  part  payment  has  been  denied,  as  there  was  no 
evidence  of  a  satisfaction  or  discharge  in  fact  of  the  indebtedness 
owing  by  the  seller.**  In  other  cases,  however,  where  tlaere  was  evi- 
dence showing  an  actual  discharge  of  the  indebtedness  owing  from 
the  seller,  a  claim  of  a  sufficient  part  payment  has  been  sustained.** 

8.  Notes:  125  A.  S.  R.  400;  15  Ann.  302,  16  L.  J.  Ezeh.  120,  21  Eng.  Rul. 
Cais.  33;  Ann.  Cas.  1915D  349.  Cas.  18. 

9.  See  infra,  par.  236.  14.  See  Maban  v.  United  States,  16 

10.  Hunter  v.   Wetaell,   84  N.  T.  Wall  143,  21  U,  S.  (L.  ed.)  307. 
549,  38  Am.  Rep.  544.  Notes:  125  A.  S.  R.  398;  21  Eng. 

11.  Notes:  125  A.  S.  R.  401;  15  Rul.  Cas.  24. 

Ann.  Cas.  33.  15.  Notes:  125  A.  S.  R.  400;  2/ 

12.  Note:  125  A.  S.  R.  398.  Eng.  Rul.  Cas.  623. 

13.  Walker  v.  Nussey,  16  M.  &  W. 
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236.  Time  of  Payment. — Ordinarily  the  statutes  contain  no  provi- 
sion with  respect  to  the  time  payment  or  part  payment  may  be 
made  to  be  effective  to  take  the  transaction  out  of  the  operation 
of  the  statute  and  under  such  statutes  it  is  held  that,  to  have  such 
effect,  the  payment  need  not  be  made  at  the  time  the  contract  is 
entered  into.**  It  has  also  been  held  that  a  subsequent  payment 
is  sufficient  for  this  purpose  though  the  statute  requires  part  pay- 
ment "at  the  time"  of  the  sale,  or  contract  to  sell,  as  such  payment 
itself  amounts  to  a  new  and  further  negotiation  and  renewal  of  the 
contract."  The  general  construction,  however,  given  to  statutes 
requiring  payment  to  be  made  "at  the  time"  is  that,  to  remove  the 
contract  from  the  operation  of  the  statute,  the  payment  must  or- 
dinarily be  made  at  the  time  of  the  making  of  the  contract.  Payment 
afterward  will  not  do.  It  must  be  made  when  the  contract  is  made.** 
Thus  where  the  contract  is  for  the  transfer  of  a  chattel  in  considera- 
tion of  services  to  be  thereafter  rendered,  partial  rendition,  of  the 
services  therein  stipulated  for  does  not  constitute  a  part  payment 
"at  the  time"  of  the  making  of  the  contract  so  as  to  remove  it  from 
the  operation  of  the  statute.**  Under  this  class  of  statutes,  how- 
ever, if  the  buyer  afterward  pays  expressly  to  bind  the  contract,  or 
when  payment  is  made  the  parties  then  reaffirm  or  restate  the  terms 
of  the  contract,  and  their  minds  then  meet  so  as  to  make  a  contract, 
the  statute  is  satisfied.  Such  a  payment  is  made  at  the  time  of  the 
contract  and  not  afterward.*"  Also  the  provision  as  to  the  time  of  j 
payment  does  not  mean  rigorously  eo  instanti  the  making  of  the  con- 
tract, but  merely  contemplates  that  the  contract  and  the  payment 
shall  be  at  the  same  time,  in  the  sense  that  they  constitute  parts 
of  one  and  the  same  continuous  transaction.* 

Receipt  and  Acceptance 

237.  In  General. — By  the  common  law,  independently  of  the  stat- 
ute of  frauds,  a  present  sale  of  specific  ascertained  goods  may  be  com- 

16.  Driggs  V.  Bush,  152  Mich.  53,  The  statute  under  which  the  fore- 
115  N.  W.  985,  125  A.  S.  R.  389,  15  going  New  York  cases  were  decided  re- 
Ann.  Cas.  30,  15  L.R.A.(N.S.)  654.        quired  payment  to  be  made  at  the  time 

Notes:  55  Am.  Dec  375;  125  A.  S.  of  the  making  of  the  contract.     This 

B.  405.  provision  as  to  time  is  omitted  from 

17.  Notes:  125  A.  S.  R.  404;  7  Ann.  the  oresent  statute. 
Cas.  931.  19.  Franklin   v.   Matoa   Gold    Min. 

18.  Franklin   v.   Matoa   Gold   Min.  Co.,  158  Fed.  941,  86  C.  C.  A.  145,  .14 
Co.,  158  Fed.  941,  86  C.  C.  A.  145.  14  Ann.  Cas.  302,  16  L.R.A.{N.S.)  381. 
Ann.  Cas.  302,  16  L.R.A.(N.S.)  381;  20.  Hunter  v.  Wetsell,  57  N.  Y.  375, 
McKnight  v.  Dunlop,  5  N.  Y.  537,  55  15  Am.  Rep.  508;  Hunter  v.  Wetsell, 
Am.  Doc.  370;  Hunter  v.  Wetsell,  57  84  N.  Y.  549,  38  Am.  Rep.  544. 
N.  Y.  375, 15  Am.  Rep.  508;  Hunter  v.  Note:  125  A.  S.  R.  475. 
Wetsell,  84  N.  Y.  549,  38  Am.  Rep.  1.  Hunter  v.  Wetsell,  84  N.  T.  549, 
544.  38  Am.  Ren.  644. 

Note:  125  A.  S.  R.  403.  Note:  125  A.  S.  R.  403. 
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plete,  as  between  the  parties,  without  delivery,  as  soon  as  the  terms 
of  sale  are  agreed  on  and  the  bargain  struck,  nothing  remaining  to 
be  done  to  put  the  goods  in  a  deliverable  state,  and  the  property  is 
thereby  vested  in  the  buyer,  and  is  at  his  risk.*  For  the  purpose 
of  taking  a  contract  of  sale  out  of  the  operation  of  the  statute  the 
excepting  clause  as  to  delivery  usually  requires  "receipt  and  accept- 
ance" by  the  buyer  of  some  part  of  the  goo(fc.  This  exception  has  been 
a  standing  puzzle  to  the  coiirts  of  England  and  America  for  more  than 
two  centuries.  "It  has,"  as  Chancellor  Kent  remarks,  "been  a  fruitful 
source  of  discussion,  and  subtle  distinctions  have  been  raised  and 
adopted."  (2  Kent's  Com.  495.)  And  the  utter  impossibility  of 
reconciling  the  multitude  of  decisions  on  this  point  has  frequently 
been  recognized  by  the  courts.^  The  principal  difficulty  has  been  to 
determine  predaely  what  is  meant  by  the  term  "acceptance,"  as 
used  in  the  statute.*  In  order  to  comply  with  the  requirement  there 
must  be  delivery,  receipt  and  acceptance.  All  three  must  exist.  While 
some  eminent  judges  have  supposed  that  the  terms  "accept"  and 
"actually  receive,"  as  used  in  the  English  statute,  were  synonymous, 
it  may  now  be  regarded  as  definitely  and  finally  settled  that  these 
terms  have  distinct  meanings,  and  that  both  acceptance  and  actual 
receipt,  which  imply  delivery,  are  essential  to  take  the  case  out  of 
the  statute.*  -  The  delivery  and  receipt  are  usually  concurrent  in 
point  of  time;  the  acceptance,  however,  may,  in  the  case  of  the  sale 
of  specific  goods,  precede  the  receipt  as  well  as  follow  it  or  be  con- 
temporaneous with  it.*  Where  specific  goods  are  agreed  on  which 
remain  in  the  possessioto  of  the  seller,  a  place  of  future  delivery 
being  agreed  upon,  the  fact  that  the  goods  are  taken  by  the  seller 
to  such  place  and  there  tendered  to  the  buyer  cannot  operate  as  a 
compliance  with  the  statute,  if  the  buyer  refuses  to  receive  them 

2.  See  Sales,  vol.  24,  p.  14  et  seq.  40  Minn.  141,  41  N.  W.  465,  12  A.  S. 

3.  Jones  v.  Mechanics'  Bank,  29  Md.  R.  722;  Cross  v.  O'Donnell,  44  N.  Y. 
287,  96  Am.  Dec.  533.  661,  4  Am.  Rep.  721;  Caulkins  v.  Hell- 

4.  Note:  49  Am.  Dec.  326.  man,  47  N.  Y.  449,  7  Am.  Rep.  461; 

5.  Hinchman  v.  Lincoln,  124  U.  S.  Cooke  v.  Millard,  65  N.  Y.  352,  22  Am. 
38,  8  S.  Ct.  369,  31  U.  S.  (L.  ed.)  337;  Rep.  619;  Sppneer  v.  Hale,  30  Vt.  314, 
De\Tne  v.  Warner,  75  Conn.  375,  53  73  Am.  Dec.  309 ;  Patterson  v.  Sargent, 
All.  782,  96  A.  S.  R.  211;  United  etc.,  Co.,  83  Vt.  516,  77  Atl.  838,  138 
Hardware-Furniture  Co.  v.  Blue,  59  A.  S.  R.  1102. 

Fla.  419,  52  So.  364,  35  L.R.A.(N.S.)  Notes:  49  Am.  Dec.  327;  96  A.  S.-R. 
1038;  Maxwell  v.  Brown,  39  Me.  98,  63  216;  23  Eng.  Rul.  Cas.  224. 
Am.  Dec.  605;  Jones  v.  Mechanics'  8.  Beedy  v.  Brayman  Wooden- 
Bank,  29  Md.  287,  96  Am.  Dec.  533;  ware  Co.,  108  Me.  200,  79  Atl.  721,  36 
Hewes  v.  Jordan,  39  Md.  472,  17  Am.  L.R.A.(N.S.)  76;  Hewes  v.  Jordan,  39 
Rep.  578;  Jarrell  v.  Young,  etc.,  Co.,  Md.  472,  17  Am.  Rep.  578;  Cross  v. 
105  Md.  280,  66  Atl.  50,  12  Ann.  Cas.  O'Donnell,  44  N.  T.  661,  4  Am.  Rep. 
1,  23  L.R.A.(N.S.)  367;  Kemensky  v.  721. 

Chapin,  193  Mass.  500,  79  N.  E.  781,  Note:  11  Ann.  Cas.  520. 
9  Ann.  Cas.  1168;  Fontaine  v.  Bush. 
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when  so  tendered ; '  and  the  same  is  held  true  where  the  goods  are 
deposited  by  the  seller  at  the  designated  place  in  the  absence  of  any 
one  authorized  by  the  buyer  to  receive  and  accept  them,  especially 
where  the  selection  of  the  goods  to  comply  with  the  contract  of  sale 
is  left  to  the  seller.*  As  the  question  of  acceptance  as  distinguished 
from'  receipt  is  largely  one  of  intention  on  the  part  of  the  buyer,  he 
may,  under  the  general  rule  of  evidence  where  intent  is  material,* 
testify  as  to  his  intent,  though  his  testimony  is  not  conclusive  and 
may  be  overcome  by  the  circumstances  surrounding  the  transaction.^* 

238.  Mutual  Action  Necessary. — The  requirement  as  to  receipt  and  . 
acceptance  demands  the  action  on  the  part  of  both  parties,  tor 
acceptance  implies  delivery  and  there  can  be  no  complete  delivery 
without  acceptance.**  No  act  of  the  seller  alone,  however  positive 
and  unequivocal,  can  have  this  effect.**  Also  acquisition  of  pos- 
session by  the  buyer  without  the  consent  of  the  seller  cannot  operate 
as  a  compliance  with  the  statute,*'  as  where  the  buyer  without  the 
consent  of  the  seller  takes  the  goods  under  a  writ  of  replevin.** 

239.  Change  of  Possession  Generally. — Ordinarily  the  acceptance 
and  receipt  must  be  such  a  transfer  of  the  physical  possession  of  the 
property  as  places  the  goods  beyond  the  control  of  the  seller  and 
within  the  control  of  the  buyer.**  If  the  property  sold  is  handed  to 
the  buyer  and  immediately  handed  back  to  the  seller  to^  hold  by  him 
until  the  price  is  paid,  this  is  not  considered  a  sufficient  delivery  and 
acceptance  to  take  the  transaction  out  of  the  operation  of  the  statute.** 
An  agreement  merely  on  the  part  of  the  seller  to  hold  the  property 
for  the  buyer  as  his  agent  or  bailee  does  not  constitute  a  sufficient 
delivery  and  acceptance.*'  Thus  in  case  of  the  sale  of  a  large  quantity 
•of  sugar,  which  remained  after  the  sale  in  the  seller's  warehouse 
And  under  his  control,  the  fact  that  there  was  an  agreement  between 
the  parties  that  the  goods  should  be  kept  in  storage  by  the  seller  for 
the  buyer  has  been  held  insufficient.**    It  has  been  held  that  though 

7   Note:  49  Am.  Dec.  328.  36  L.R.A.(N.S.)  76;  Canlkins  v.  Hell- 

8.  Caulkins  v.  Hellman,  47  N.  T.  man,  47  N.  Y.  4^,  7  Am.  Rep.  461. 
449,  7  Am.  Rep.  461;  Cooke  v.  Millard,       Note:  ^  Am.  Dec.  328. 

65  N  Y   352,  22  Am.  Rep.  619.  IS.  Washington  Ice  Co.  v.  Webster, 

Notes:  49  Am.  Dec.  328;  96  A.  S.  R.  62  Me.  341,  16  Am.  Dec.  462. 

225.  Note:  49  Am,  Dec.  328. 

9.  See  Evidence,  vol.  10,  p.  946.  14.  Washington  Ice  Co.  v.  Webster, 

10.  Jarrell  v.  Young,  etc,  Co.,  105  62  Me.  341,  16  Am.  Rep.  462. 
Md.  280,  66  Atl.  50,  12  Ann.  Cas.  1  15.  Note:  96  A.  S.  R.  217. 
and  note,  23  L.R.A.(N.S.)   367  and       16.  Note:  7  Ann.  Cas.  931. 

note  17.  Devine  v.  Warner,  75  Conn.  375, 

11.  Shindler  v.  Honsl.on,  1  N.  Y.  53  Atl.  782,  96  A.  S.  R.  211;  Bailey  v. 
261.  49  Am.  Dec.  316.  Ogden,  3  Johns.  (N.  Y.)  399,  3  Am. 

12.  Coffin  V.  Bradbury,  3  Idaho  770,  Dec.  509. 

35  Pac.  715,  95  A.  S.  R.  37;  Beedy  v.       Note:  49  Am.  Dec.  336. 
Bravman  Woodenware  Co.,  108  Me.       18.  Bailey  v.  Ogden,  3  Johns.   (N. 
200,"  79  Atl.  721,  Ann.  Cas.  1913B  273.   Y.)  399,  3  Am.  Dec  509. 
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there  may  be  a  siifficient  receipt  and  acceptance  without  an  actual 
change  of  possession,  if  the  seller  remains  in  possession  as  bailee  of 
the  buyer,  yet  the  proof  in  such  a  ca^  must  be  clear  and  unequivocal 
and  establish  an  actual  change  of  the  relation  of  the  parties  to  the 
property.** 

240.  Goods  in  Possession  of  Third  Person. — ^Where  the  goods  are  in 
the  possession  of  a  third  person  at  the  time  of  the  sale,  there  is  a 
suificient  actual  receipt  of  them,  as  ccmtemplated  by  the  statute,  when 
by  the  concurrence  of  all  the  parties  the  bailee  or  agent  of  the  seller 
has  become  the  bailee  or  agent  of  the  buyer.*"  On  the  other  hand 
it  is  generally  recognized  thaA  the  holder  of  the  property  must 
expressly  or  impliedly  aas^it  to  the  arrangement,  or,  as  iA  said  in 
some  of  the  cases,  he  must  "attorn"  to  the  buyer,  for  he  cannot  be 
made  the  latter's  bailee  without  his  concurrence.*  And,  a  fortiori, 
the  mere  giving  to  the  buyer  of  an  order  on  the  bailee  for  delivery, 
without  notice  to  the  bailee,  does  not  constitute  a  sufficient  receipt 
and  acceptance  by  the  buyer.*  If  the  bailee  actually  surrenders  the 
property  to  the  buyer,  in  accordance  with  a  verbal  order  by  the  seller, 
communicated  through  the  buyer,  it  may  constitute  a  good  delivery 
and  acceptance  though  the  buyer  does  not  inform  the  bailee  of  the 
sale.* 

241.  Goods  in  Possession  of  Buyer. — The  mere  fact  that  the  goods 
are  in  the  possession  of  the  buyer  or  his  agent  at  the  time  of  mak- 
ing the  contract  furnishes  no  evidence  of  a  receipt  and  acceptance  on 
his  part  sufficient  to  establish  the  validity  of  the  contract.  There- 
must  still  be  some  affirmative  act  reasonably  indicating  an  asser- 
tion by  the  buyer  of  control  over  the  property  as  owner.*  On  the 
other  hand  where  the  goods  are  in  the  buyer's  possession,  as  bailee 
or  agent  for  the  seller,  there  is  evidence  of  a  valid  receipt  and 
acceptance,  where  ihe  buyer's  acts  are  inconsistent  with  the  suppo- 
sition that  he  continues  in  possession  in  his  former  character.*    And 

19.  Devine  v.  Warner,  75  Conn.  375,  114  N.  W.  924,  117  N.  W.  628,  20 
63  Atl.  782,  96  A.  S.  R.  211.  L.R.A.(N.S.)    498;    J.    H.    Silkman 

20.  Bang  v.  Jarman,  35  Ark.  190,  37  Lumber  Co.  v.  Hunholz,  132  Wis.  610, 
Am.  Rep.  11;  Sahlman  v.  Mills,  3  112  N.  W.  1081, 122  A.  S.  R.  1008, 13 
Strob.  L.  (S.  C.)  384,  51  Am.  Dec.  Ann.  Cas.  713,  11  L.R.A.(N.S.)  1186 
630.  (sale  of  lumber  piled  in  the  buyer's 

Notes:  49  Am.  Dec.  338;  96  A.  S.  R.  lumber  yard). 

225.  Notes:  96  A.  S.  R.  225;  11  L.R.A. 

1.  See  Boardman  v.  Spooner,  13  (N.S.)  1186;  20  LJl.A.(N.S.)  408; 
Allen  (Mass.)  353,  90  Am.  Dee.  196.  L.R.A.1916F  393;  13  Ann.  Cas.  715; 

Notes:  49  Am.  Dec.  338;  96  A.  S.  R.  Ann.  Cas.  1917B  572. 

225;  Ann.  Cas.  1917B  569.  5.  Porter  v.  Graves,  104  U.  S.  171, 

2.  Boardman  v.  Spooner,  13  Allen  26  U.  S.  (L.  ed.)  691;  Wilson  v. 
{Mass.)  353,  90  Am.  Dec.  196.  Hotchkiss,  171  Cal.  617,  154  Pac.  1, 

S.  Note:  49  Am.  Dee.  338.  Ann.    Cas.    1917B   570,   L.R.A.1916P 

4.  Godkin  v.  Weber,  154  Mich.  207,  389;  J.  H.  Silkman  Lumber  Co.  v. 
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it  has  been  held  that  a  receipt  and  acceptance  of  corporate  stock, 
Bufficient  to  satisfy  the  statute,  may  be  found  from  the  facts  that  the 
seller,  who  was  manager  of  the  corporation  and  had  pledged  the  stock 
to  the  buyer,  a  costockholder,  as  collateral  security  for  a  debt,  for- 
feited his  position  by  the  sale  and  was  immediately  afterward  em- 
ployed by  the  buyer  as  his  manager;  that  the  buyer  publicly  an- 
nounced that  he  had  purchased  the  stock  and  paid  certain  notes 
according  to  the  transfer  agreement,  on  which  the  parties  were 
jointly  liable,  and  that  the  seller  claimed  no  further  interest  in  the 
corporation.*  Where  growing  trees  have  been  constructively  severed 
from  the  land  by  a  sale  by  the  owner  of  the  land,  and  have  thus 
acquired  the  character  of  personalty,  and  are  resold  to  the  owner  <rf 
the  land  by  an  oral  contract,  it  has  been  held  that  the  resile  eo  instania 
by  force  of  law  gives  possession  of  the  trees  to  the  landowner  and 
constitutes  a  sufficient  receipt  and  acceptance  by  Him  to  satisfy  the 
delivery  clause  and  take  the  contract  of  resale  out  of  the  operatirai 
of  the  statute.' 

242.  Purpose  of  Delivery  and  Receipt  Otnerally. — The  delivery, 
receipt  and  acceptance  must  be  under  the  contract  and  in  pursuance 
of  it  to  be  operative  to  bring  the  transaction  within  the  delivery 
clause.*  Still  it  is  also  recognized  that  there  may  be  a  sufficient 
receipt  and  acceptance,  although  the  terms  of  the  contract  are  in 
dispute,  leaving  the  jury  to  determine  in  an  action  between  the 
parties  what  the  terms  of  the  contract  actually  were.  The  statute 
•  does  not  m6an  that  the  thing  which  is  to  dispense  with  the  writing 
is  to  take  the  place  of  all  the  terms  of  the  contract,  but  that  the 
acceptance  is  to  establish  the  broad  fact  of  the  relation  of  buyer  and 
seller.'  There  must  be,  as  a  general  rule,  a  delivery  by  the  seller 
with  an  intention  of  vesting  the  right  of  possession  in  tiie  buyer 
and  an  acceptance  by  the  buyer  with  the  intention  of  taking  pos- 
session as  owner.^*     But,  if  the  contract  itself  provides  that  the 

Hunholz,  132  Wis.   610,  112  N.  W.  8.  Atherton  ▼.  Newhall,  123  Mass. 

1081,  122  A.  S.  R.  1008,  13  Ann.  Cas.  141,  25  Am.  Rep.  47. 

713,  11  L,R.A.(N.S.)   1186.  Note:  49  Am.  Dec.  330. 

Notes:  49  Am.  Dec.  338;  11  L.R.A.  9.  Hinchmaa  v.  Lincoln,  124  U.  S. 

(N.S.)  1186;  13  Ann.  Cas.  715;  Ann.  38,  8  S.  Ct.  369,  31  U.  S.  (L.  ed.)  337. 

Cas.  1917B  572.  10.  Hinchman  v.  Lincoln,  124  U.  S. 

6.  Wilson  V.  Hotehkiss,  171  Cal.  617,  38,  8  S.  Ct.  369,  31  U.  S.  (L.  ed.)  337; 
154  Pao.  1,  Ann.  Cas.  1917B  570,  Devine  v.  Warner,  75  Conn.  375,  53 
L.R.A.1916F  389.  Atl.  782,  96  A.  S.  R.  211;  Jones  v. 

7.  Smith  v.  Bryan,  5  Md.  141,  59  Mechanics'  Bank,  29  Md.  287,  96  Am. 
Am.  Dec.  104.  Dee.  533;  Hewes  v.  Jordan,  39  Md. 

Note:  11  L.R.A.(N.S.)  1189.  472,    17    Am.    Rep.   578;    Jarrell   ». 

As  to  the  provision  of  the  statute  of  Young,  etc.,  Co.,  105  Md.  280,  66  AtL 
frauds  with  regard  to  the  sale  of  en  50,  12  Ann.  Cas.  1,  23  L.R.A.(N.S.) 
interest  in  land  as  affecting  the  sale  of  367 ;  Kemensky  v.  Chapin,  193  Mass. 
trees  or  timber,  see  supra,  par.  124.       500,  79  N.  E.  781,  9  Ann.  Cas.  1168; 
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absolute  title  is  not  to  pass  until  some  condition  is  performed  or  con- 
tingency occurs,  there  may  still  be  a  receipt  and  acceptance  which 
will  satisfy  the  requirement.  This  is  exemplified  in  the  case  of 
conditional  sales  under  which  title  is  retained  by  the  seller  until  full 
payment  is  made,  usually  in  instalments.  In  such  a  case  there  may 
be  a  receipt  and  acceptance  which  will  satisfy  the  statute  though 
by  default  of  payment  the  absolute  title  may  never  pass.**  The  receipt, 
which  implies  delivery  on  the  part  of  the  seller,  must  be  such  as  will 
preclude  the  seller  from  claiming  any  common  law  lien  for  the 
price ;  **  but  it  is  not  necessary  that  the  delivery  be  such  as  to  put 
an  end  to  the  seller's  right  of  stoppage  in  transitu.** 

243.  Receipt  for  Purpose  of  Inspection. — The  general  rule  seems 
to  be  that,  if  the  goods  are  delivered  into  the  possession  of  the  buyer 
and  are  received  by  him  merely  for  the  purpose  of  examination  and 
inspection  and  not  with  the  intent  to  pass  title  either  presently  or 
ultimately  and  he  promptly  declines  to  accept  the  goods,  irrespec- 
tive of  the  reasons  for  or  the  bona  fides  of  his  action  in  rejecting  the 
same,  there  cannot  be  said  to  be  a  sufficient  receipt  and  acceptance.** 
Eeceipt  and  acceptance  may,  however,  be  inferred  from  a  retention 
for  an  unreasonable  length  of  time  without  objection  or  notice  of 
rejection.**  And  it  has  been  said  that  the  buyer's  right  to  repudiate 
an  oral  sale  of  goods  must  be  exercised  immediately  upon  their 
delivery  to  him,  or  he  will  be  regarded  as  having  accepted  them.** 
Evidence  of  ineffectual  attempts  on  the  part  of  the  buyer  to  com- 
municate to  the  seller  the  fact  of  his  rejection  of  the  goods  is  held 
competent  to  rebut  any  inference  of  his  acceptance  arising  from  his 
retention  of  th^  goods.*' 

Fontaine  v.  Bush,  40  Minn.  141,  41  N.  price,  see  Sales,  vol.  24,  p.  121  et 

W.  465,  12  A.  S.  R.  722;  Shindler  v.  seq. 

Houston,  1  N.  T.  261,  49  Am.  Deo.  13.  Cross  v.  O'Donnell,  44  N.  T.  661, 

310:  Caulkins  v.  Hellman,  47  N.  Y.  4  Am.  Rep.  721;  Bushell  v.  Wheeler, 

449,  7  Am.  Rep.  461.             '  15  Q.  B.  442  note,  69  E.  C.  L.  4^,  8 

Kotes:  49  Am.  Deo.  329;  96  A.  8.  J'^'"-  ^^2,  23  Eng.  Rul.  Cas.  213. 

B   216    218  Note:  49  Am.  Dec.  331. 

'll.  Note: '49  Am.  Dec.  329.  As  to  As  to  the  right  of  stoppage  in  trans- 
conditional  sales  generaUy,  see  Salbs,  *^„  generaUy,  see  Sales,  vol.  24,  p. 
vol.  24,  p.  440  et  seq.  "^  ,.„*"•           t  _j        on  «j    -i-ra 

12.  Hiichman  v.  Lincoln,  124  U.  S.  ,."/  ^ewes  v    Jorfan,  39  Md.  472, 

38,  8  S.  Ct.  369,  31  U.  S.  (L.  ed.)  337;   ;|„^?q<,  t   f^A   to  M^^  %^   a 
Devine  v.  Warlier,  75  Conn.  375,  53   P'"'  l^f„  ^f l|-  ^'^'  ^^  ^-  ^-  ^^^'  ® 

wM'i'n   \.f  ^-  ^^K'^'iJ-  Not^"'49  Am.  Dec.  829,  338;  96  A. 

Wight,  20  Ga   574,  65  Am.  Dec.  636;  g  r  217,  227;  23  Eng.  Rul.  Cas.  225. 

Hewes  v.  Jordan,  39  Md.  472,  17  Am.  15   jjotg.  49  ^n,  j)^  337 

Rep.  578;  Cross  v.  O'Donnell,  44  N.  le.  Spencer  v.  Hale,  30  Vt.  314,  73 

T.  661,  4  Am.  Rep.  721.  Am.  Dee.  309. 

Note:  49  Am.  Dec.  331.  17.  Caulkins  v.  Hellman,  47  N.  T. 

As  to  the  lien  of  a  seller  for  the  449,  7  Am.  Rep.  46L 
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§§  244,  245  STATUTE  OF  FRAUDS  25  E.  C.  L. 

2v't.  Right  of  Buyer  to  Object  to  Quality,  etc,  as  Affecting  Ao- 

cepta!:ce.-— The  question  as  to  whether  the  acceptance  by  the  buyer 
must  be  such  as  to  preclude  him  from  thereafter  objecting  to  the 
quality  or  quantity  or  in  any  way  disputing  that  the  contract  has 
been  fully  performed  by  the  seller  is  one  which  has  given  rise  to  much 
discussion  and  conflict  of  opinion.'*  In  ihany  cases  in- this  country 
and  in  the  earlier  decisions  in  England,  the  view  is  taken  that  such 
must  be  the  character  of  the  acceptance."  In  the  more  recent 
English  case  of  Morgan  v.  Tibbitt  (15  Q.  B,  428),  however,  the 
rule  is  laid  down  that  the  acceptance  to  let  in  parol  evidence  of  the 
contract  is  a  different  acceptance  from  that  which  affords  conclu- 
sive evidence  of  the  contract  having  been  fulfilled.'"  While  the 
proposition  as  thus  laid  down  has  been  much  criticised,  it  has  also 
met  the  approval  of  the  court  in  later  cases,  both  in  England  and  in 
this  country.* 

245.  Words  as  Indicating  Receipt  and  Acceptance. — ^While  there 
are  decisions  to  the  contrary,*  the  general  rule  is  that  mere  words 
are  not  sufficient  to  constitute  a  delivery  and  acceptance  which  will 
take  a  contract  of  sale  out  of  the  statute,  but  there  must  be  some  un- 
equivocal act  or  conduct  over  and  beyond  the  mere  terms  of  the 
verbal  agreement,  indicating,  on  the  one  hand,  an  intent  to  vest  the 
ownership  and  absolute  dominion  in  the  buyer,  and  on  the  other 
hand,  an  intent  to  take  the  goods  as  owner  of  such  title  as  the  con- 
tract calls  for  in  performance  of  the  agreement*  Thus  where  a 
cargo  of  lumber  had  been  unloaded  on  a  dock  and  the  plaintiff, 
the  seller,  in  accepting  an  offer  made  therefor  by  the  defendant  said 
the  "lumber  is  yours,"  it  was  held  that  this  did  not  constitute  a  receipt 
and  acceptance  by  the  defendant* 

18.  Note:  49  Am.  Dec.  331.  Pac.  1,  Ann.  Cas.  1917B  570,  L.E.A. 

19.  Loyd  V.  Wight,  20  Ga.  574,  65  1916F  389;  Devine  v.  Warner,  75 
Am.  Dec.  636;  Maxwell  v.  Brown,  39  Conn.  375,  53  Atl.  782,  96  A.  S.  R. 
Me.  98,  63  Am.  Dee.  605;  Hewes  v.  211]  Coffin  v.  Bradbury,  3  Idaho  770, 
Jordan,  39  Md.  472,  17  Am.  Dec.  578.  35  Pae.  715,  95  A.  S.  R.  37;  Beedy  v. 

Notes:  49  Am.  Dee.  331;  96  A.  S.  Brayman  Wooden  Ware  Co.,  108  Me. 

R.  227.  200,  79  Atl.  721,  Ann.  Cas.  1913B  273, 

See  also  Sales,  vol.  23,  pp.  1439-  36    L.R.A.(N.S.)     76;     Shindler    v. 

1441.  Houston,  1  N.  T.  261,  49  Am.  Dec. 

20.  Notes:  49  Am.  Dec.  331;  23  316;  Cooke  v.  Millard,  65  N.  Y.  352,22 
Eng.  Rul.  Cas.  224.  Am.  Rep.  619;  J.  H.  Silkman  Lumber 

1.  Garfield  v.  Paris,  96  U.  S.  557,  Co.  v.  Hunholz,  132  Wis.  610,  112  N. 
24  U.  S.  (L.  ed.)  821.  W.  1081,  122  A.  S.  R.  1008,  13  Ann. 

Notes:  49  Am.  Dec.  332;  23  Eng.  Cas.  713,  11  L.R.A.(N.S.)  1186. 

Rul.  Cas.  225.  Notes:  49  Am.  Deo.  334;  63  Am. 

2.  Note:  49  Am.  Dec.  335.  Deo.  609;  96  A.  S.  R.  218. 

3.  Hinehman  v.  Lincoln,  124  U.  S.  4.  Shindler  v.  Houston,  1  N.  Y.  261, 
38,  8  S.  Ct  369,  31  U,  S.  (L.  ed.)  337;  49  Am.  Dec.  316. 

Wilson  T.  Hotchkiss,  171  CaL  617, 154 
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246.  Acts  of  Buyer  as  Indicative  of  Acceptaace  Generally. — Where 
tlie  seller  has  fully  performed  on  his  part  as  regards  delivery,  accf.pt- 
anoe  by  the  buyer  may  be  predicated  upon  his  dealing  with  the 
goods  as  owner  or  in  a  manner  which  would  be  unauthorized  unless 
he  was  the  owner.'  In  the  earlier  decisions  slight  acts  were  fcon- 
sidered  as  sufficiently  evidencing  acceptance  and  receipt,  but  the  later 
cases  are  much  more  strict,  evincing  a  commendable  determination 
by  the  courts  to  give  full  eflfect  to  the  design  and  spirit  as  well  as 
the  letter  of  the  statute.*  Where  the  buyer  personally  or  by  his 
ser\'ant  assists  in  weighing,  marking,  and  setting  apart  the  goods, 
or  packing,  or  the  like,  there  is  evidence  of  acceptance.^  The  destruc- 
tion of  an  article  sold  is  an  assumption  of  ownership,  and  an  accept- 
ance within  the  statute.  A  buyer  who  destroys  an  article  cannot 
deny  that  he  has  assumed  control  over  it,  or  that  he  has  deprived 
the  seller  of  the  benefit  of  his  lien  on  it.^  Where  the  sale  is  of  an 
undivided  interest  in  a  chattel,  the  use  and  enjoyment  of  the  same 
jointly  with  the  co-owner  have  been  considered  as  evidencing  its  receipt 
and  acceptance ;  •  but  the  mere  insurance  of  the  goods  by  the  buyer, 
when  there  has  been  no  actual  delivery,  cannot  be  given  such  effect. ** 

247.  Resale  or  Offer  to  Resell  or  the  Like  as  Acceptance. — The 
act  of  the  buyer  in  reselling,  mortgaging  or  pledging  the  goods  pur- 
cii&sed  has  frequently  been  considered  sufficient  to  show  a  receipt 
and  acceptance  by  him,**  and  in  some  cases  the  same  efiFect  has  been 
given  to  his  oflfer  to  resell.**  In  other  cases,  especially  where  tlie 
property  has  remained  in  the  possession  of  or  under  the  control  of 
tJhe  seller,  the  mere  offer  of  the  buyer  to  resell  has  been  held  insuffi- 

B.  Garfield  v.  Paris,  96  U.  S.  557,  satisfactory,   can    have   no    effect    as 

24  U.  S.   (L.  ed.)   821;  Patterson  v.  against  this  waiver. 
Sargent,  etc.,  Co.,  83  Vt.  516,  77  Atl.       9.  Ford  v.  Howgate,  106  Me.  517,  76 

338,  138  A.  S.  R.  1102.  Atl.  939,  29  L.R.A.(N.S.)  734. 

Notes:  49  Am.  Dec.  337;  96  A.  S.       10.  Note:  49  Am.  Dee.  337. 
R,  219.  11-  Notes:  49  Am.  Dec.  337;  96  A. 

6.  Jones  v  Mechanics'  Bank,  29  Md.  S.  R.  219;  Ann.  Cas.  1913B  275;  23 

287,  96  Am.  Dec.  533.  Eng.  Rul.  Cas.  224 

7    Notp-  49  Am   Dec  337  ^2.  Beedy     v.     Brayman      Wooden 

S   Patterson   v  '  Snr-ent  'etc     Co  Ware  Co.,  108  Me.  200,  79  Atl.  721, 

83  Vt.  516,  77  Atl.  338.  133  A. 's.  r!  ^i"";.^??.-  1913B  273,  36  L.R.A.(N.S.) 

nO-2     Tn  this  case  it  is  held  that  if  a  '•»    (holding  that  an  offer  by  a  pur- 

llOi.    in  this  case  it  is  held  tnat  ii  a  ^^^^^  ^^  ^  quantity  of  hay  to  be  sep- 

person  buys  pieces  oi  old  macliinery  „ated  from  a  larger  mass  in  a  barn,  to 

subject  to  his  approval  after  insjioc-  ^y^  ^^  ^^^^j^^j.  ^       entity  which  had 

tion,  but  during  inspection  breaks  and  been  separated  from  the  common  ntass 

converts  one  of  the  pieces  into  junk,  ^y  the  seller,  and  placed  outside  the 

this  is  an  acceptance  of  part  of  the  (jam,  altiiough  it  is  rejected,  is  a  suf- 

propertv.  sufficient  to  satisfy  the  stat-  ftcicnt   acceptance  of  that  particular 

ute.  and  is  a  waiver  of  his  right  to  ex-  lot  to  satisfy  the  statute), 
amine  the  other  pieces,  and  his  inten-       Notes:  49  Am.  Dec.  337;  36  L.R.A. 

tion  to  reject  the  other  machinery,  if  (N.8.)  76;  Ann.  Cas.  1913B  276. 

a   certain    piece   thereof   proves    un-  . 
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§§  248,  24»  STATUTE  OF  FRAUDS  25  E.  C.  L. 

cient.*'  And,  where  goods  were  shipped  hy  a  carrier  to  the  buyer, 
the  fact  that  the  buyer  sold,  or  offered  to  sell,  such  goods  at  their 
place  of  destination,  in  anticipation  of  their  arrival,  has  been  held 
not  to  amount  to  such  an  assumption  of  authority  or  ownership  over 
them  as  will  constitute  an  acceptance  and  receipt** 

248.  Constructive  or  Sjrmbolical  Receipt  and  Acceptance  Generally. 
— ^Though  the  statute  provides  that  the  buyer  must  accept  the  goods 
sold,  or  a  part  thereof,  and  actually  receive  the  same,  it  has  been 
settled  from  an  early  date  that  an  actual  delivery  and  manual  receipt 
in  the  popular  sense  of  the  words  are  not  essential,  but  a  virtual  or 
constructive  delivery  and  acceptance  may  be  effectual.*'  The  statute 
has  never  been  construed  to  abolish  the  doctrine  of  symbolical  de- 
livery.** The  circumstances,  however,  on  which  the  claim  of  a 
constructive  delivery  and  acceptance  is  based  should  be  very  strong 
and  unequivocal  so  as  to  take  away  all  doubt  as  to  the  intent  and 
understanding  of  the  parties.*' 

249.  Application  of  Rule. — ^The  principle  of  constructive  receipt 
and  acceptance  is  frequently  applied  in  the  case  of  a  sale  of  articles 
of  great  bulk  or  weight  not  susceptible  of  manual  possession.**  Thus 
it  has  been  held  that  a  delivery  of  a  large  lot  of  iron,  in  a  pile  by 
itself,  after  an  agreement  as  to  its  price,  by  the  seller  saying  to  the 
buyer,  "I  deliver  this  iron  to  you,  at  that  price,"  shows  a  sufficient 
compliance  with  the  deUvery  clause,  when  acquiesced  in  by  the 
buyer  by  an  assumption  of  dominion  over  the  property.**  The  same 
is  held  true,  in  case  of  a  sale  of  standing  timber  or  trees  by  the  owner 

.of  the  land,  when  regarded  as  a  sale  of  chattels,  as  to  the  assumption 
by  the  buyer  of  such  possession  and  dominion  as  the  character  of  the 
property  from  its  nature  is  capable  of;  ••  and  effect,  for  this  purpose, 
has  been  given  to  the  selection  and  marking  of  the  trees  by  the  buyer 

13.  Notes:  49  Am.  Dec.  337;  96  A.  Dec.  299;  37  Am.  Rep.  16;  96  A.  S.  R. 
S.  R.  216;  36  L.R.A.(N.S.)  77;  Ann.  226;  Ann.  Cas.  1917B  564. 

Cas.  1913B  275.  16.  King  v.  Jaxman,  35  Ark.  190,  37 

14.  Jones  v.  Mechanics'  Bank,  29  Am.  Rep.  11. 

Md.  287,  96  Am.  Dec.  533.  17.  Snow    v.    Warner,    10    Mete. 

15.  Garfield  v.  Paris,  96  U.  S.  557,  (Mass.)  132,  43  Am.  Dec.  417;  Bailev 
24  U.  S.  (L.  ed.)  821;  King  v.  Jar-  v.  Ogden,  3  Johns.  (N.  Y.)  399,  3 
man,  35  Ark.  190,  37  Am.  Rco.  11;  Am.  Dec.  509;  Shindler  v.  Houston,  1 
Atwell  V.  Miller,  6  Md.  10,  61  Am.  N.  Y.  261,  49  Am.  Dec.  316. 

Dec.    294;    Leonard   v.    Medford,    85      Note:  96  A.  S.  R.  226. 
Md.  666,  37  Atl.  365,  37  L.R.A.  449;       18.  Calkins  v.  Lockwood,  17  Conn. 
Bailey  v.  Ogden,  3  Johns.  (N.  Y.)  399,  154,  42  Am.  Dec.  729;  Atwell  v.  Mil- 
3  Am.  Dec.  509;  Shindler  v.  Houston,  ler,  6  Md.  10,  61  Am.  Dec.  294. 
1  N.  Y.  261,  49  Am.  Dec.  316;  Bushel      Note:  Ann.  Cas.  1917B  567. 
T.  Wheeler,  15  Q.  B.  442  note,  69  E.       19.  Calkins  v.  Lockwood,  17  Conn. 
C.  L.  442,  8  Jut.  532,  23  Eng.  Rul  Cas.  154.  42  Am.  Dee.  729. 
213.  20.  Leonard  v.  Medford,  85  Md.  966, 

Notes:  49  Am.  Dec.  336;  61  Am.  37  Atl.  365,  37  L.R.A.  449. 
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with  the  consent  of  the  seller.*  The  delivery  of  a  key  of  a  ware- 
house in  which  goods  sold  are  deposited  furnishes  another  example.' 
In  case  of  the  sale  of  cattle,  sheep  or  the  hke,  the  branding  of  the 
animals  with  the  buyer's  brand  has  been  held  sufficient,  though  they 
are  again  turned  loose  on  the  range  or  mingled  with  other  animals 
of  the  seller,*  The  view  seems  to  have  been  taken,  in  case  of  a  sale 
of  a  stockholder's,  interest  in  the  corporation  for  which  no  stock  cer- 
tificates had  been  issued,  that  the  buyer's  active  participation  in  the 
n.ana.iiement  of  the  business  of  the  corporation  shows  a  sufficient 
execution  of  the  contract  and  receipt  and  acceptance  of  the  stock  to 
satisfy  the  statute.* 

250.  Who  Hay  Accept  and  Receive  Generally. — ^In  case  of  the 
death  of  the  buyer,  his  executor  or  administrator ,  has  no  authority 
to  receive  and  accept  the  subject  matter  of  the  sale,  and  thus  make 
the  invalid  contract  binding  on  the  parties.  The  reason  for  this  is 
that  while  a  perspnal  representative  may  be  authorized,  and  under 
.some  circumstances  compelled,  to  carry  out*  the  terms  and  provisions 
of  a  valid  contract  enteced  ui|o  by  thet  deceased,  he  cannot  make  any 
contracts  for  him,  or  ratify  his  void  transactions.*  While  the  author- 
ities are. not  in  accord,, the  beitter  view  would  seem  to  be  that,  when 
a  sale  is  made  to  joint  purchaaeis,  the  receipt  and  afceptance  by  one 
will  be  effectual  to  render  the  contract  binding  upon  all,  as  each 
joint  purchaser  makes  his  copiu'chaser  his  agent  for  the  receipt  and 
acceptance  of  the  property.* 

251.  Receipt  and  Acceptance  by  Agent  Oenerally.^-It  is  aelf-evi- 
dent  that  the  receipt  and  acceptance  must  be  either  by  th^  buyer 
personally  or  by  his  authorized  agent;  one  not  authorized  by  the 
buyer  cannot  accept  so  as  to  render  his  action  binding  on  the  buyer.' 
On  the  other  hand  a  delivery  to  and  acceptance  by  a  duly  authorized 
agent  of  the  buyer  will  constitute  a  compliance  with  the  delivery 
clause  of  the  statute;  it  is  not  essential  that  there  be  a  delivery  to 
and  acceptance  by  the  buyer  personally.*    And  ordinarily  if  an  oral 

1.  Byassee  v.  Reese,  4  Mete.  (Ky.)  7.  Atlierton  v.  Newhall,  123  Mass. 
372,  83  Am.  Dec.  481.  141,   25   Am.    Rep.   47;   Meredith   v. 

2.  Atwell  V.  MiUer,  6  Md.  10,  61  Meigh,  17  Jur.  649,  23  L.  J.  Q.  B.  401, 
Am.  Dec.  294;  Shindler  v.  Houston,  1  2  El.  &  Bl.  364,  75  E.  C.  L.  364,  23 
N.  Y.  261,  49  Am.  Dec.  316.  Eng.  Rul-.  Cas.  217. 

Note:  49  Am.  Dec.  336.  8.  United   Hardware-Fomiture  Co. 

3.  Notes:  49  Am.  Dec.  336;  Ann.  v.  Blue,  59  Fla.  419,  52  So.  364,  35 
Cas.  1917B  567.  L.RAl.(N.S.)    1088;    CoflSn   v.    Brad- 

4.  Ford  V.  Howgate,  106  Me.  517,  bury,  8  Idaho  770,  35  Pac.  715,  95  A. 
76  Atl.  939,  29  L.R.A.(N.S.)  734.  S.  R.  87;  Jones  v.  Mechanics'  Bank, 

6.  Smith  V.  Brennan,  62  Mich.  349,  29  Md.  287,  96  Am.  Dec.  533;  Jarrell 

28  X.  W.  892,  4  A.  S.  R.  867.    See  gen-  v.  Young,  etc.,  Co^  105  Md.  280,  66 

«n.Uy,  ExJECxrcoRS  and  AmuitiS'nu.-  Atl.  50,  12  Ann.  Cas.  1«  23  L.R.A. 

XOB<.  vol.  11,  p.  176  et  seq.  (N.S.)    367;    Snow    v.    Warner,   10 

6.  Note:  96  A.  S.  R.  228.  Mete.  (Mass.)  132,  43  Am.  Dec.  417; 
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order  is  given  for  the  purchase  of  goods  and  the  seller  is  instructed 
by  the  buyer  to  deliver  them  to  a  certain  named  person,  who  receives 
them  without  objection,  and  the  goods  are  in  fact  such  as  were  ordered 
and  are  without  defect,  or  deficiency,  they  are  deemed  received  and 
accepted  by  the  purchaser  himself  through  his  agent  constituted  for 
that  purpose.*  So  where  the  delivery  is  to  be  made  to  an  agent  of 
the  buyer,  to  be  shipped  by  such  agent  to  the  buyer,  delivery  to  and 
acceptance  by  such  agent  will  take  the  transaction  out  of  the  opera- 
tion of  the  statute,  though  payment  is  not  to  be  made  by  the  buyer 
until  the  goods  reach  their  ultimate  destination.**  Though  the  buyer 
may  have  appointed  an  agent  to  receive  and  accept  the  goods,  yet 
if  the  delivery  by  the  seller  to  such  agent  is  conditional  and  therefore 
does  not  confer  on  the  buyer  absolute  control  over  the  property,  as 
where  delivery  to  the  agent  is  upon  the  condition  tiiat  the  price  be 
paid  to  the  agent  for  ^e  seller,  it  does  not  constitute  a  sufficient 
receipt  and  acceptance  by  the  buyer,  as  the  agent  is  thereby  made 
the  agent  of  the  seller  as  well  as  the  agent  of  the  buyer.** 

252.  Delivery  to  Cartief;  Carrier  Hot  DesigBated  by  Buyer. — 
Where  goods  are  purchased,  under  a  contract  not  affected  by  &e 
statute,  with  directions  on  the  part  of  the  buyer  to  tiie  seller  to  ^p 
the  goods  by  a  carrier  whether  designated  by  the  buyer  or  left  to  the 
selection  of  the  seller,  a  delivery  to  the  carrier  is  regarded  as  delivery 
to  the  buyer  so  as  to  operate  as  a  full  performance  by  the  seller  of  his 
duties  as  to  delivery  and  to  vest  the  title  in  the  buyer.**  Where,  how- 
ever, the  contract  is  oral  and  receipt  and  acceptance  are  relied  on  to 
take  the  transaction  out  of  the  operation  of  the  statute,  a  delivery  to 
a  carrier,  whose  selection  is  left  to  the  seller,  cannot  opiate,  as  a 
general  rule,  as  a  sufficient  receipt  and  acceptance  by  the  buyer.** 

Johnson  v.  Cuttle,  105  Mass.  447,  7  206;  Maxwell  v.  Brown,  39  Me.  98,  63 

Am.  Eep.  545;  Houghtaling  v.  Ball,  Am.  Dec.  605;  Webber  v.  Howe,  36 

19  Mo.  84,  59  Am.  Deo.  331;  Spencer  Mich.  150,  24  Am.  Eep.  590;  Rinds- 

v:  Hale,  30  Vt.  314,  73  Am  Dec.  309;  kopf  v.  De  Ruyter,  39  Mieh.  1,  33  Am. 

Bushel  v.meger  15  Q.R^  note,  R^p.    340;    Kuppenheimer   v.    Wert- 

rTi  n      l^o      '  '  ^"  heimer,  107  Mich.  77,  64  N.  W.  952, 

XT  *      ^o  A      T^      -.Oft   ofi  A   Q  Tj  ^1  A.  S.  R.  317;  Gatias  v.  Cyr,  134 

^^otes:  43  Am.  Dec.  420;  96  A.  S.  B.  jji^   233,  9^  N.  W.  26,  2  AiS  Cas. 

i  Note:  96  A.  S.  R.  225.  ^<t^w*^*  To^a'^q'  ^  ^\.^^}' 

10.  Houghtaling  v.  Ball,  19  Mo.  84,  *f  ^-  ^  ^'  ^^J^\f-^]^*  ^'"^■ 
59  Am.  Dec.  331.  '  kua  v.  HeUman,  47  N.  Y.  449,  7  Am. 

11.  Hinchman  T.  Idiiooln,  124  U.  S.  ^P-  *61;  Meredith  v.  Meigh,  17  Jur. 
38,  8  S.  Ct.  369,  31 U.  S.  (L.  ed.)  337.   649,  23  L.  J.  Q.  B.  401,  2  EI.  &  Bl. 

12.  See  Sales,  vol.  24,  p.  40  et  seq.  364,  75  E.  C.  L.  364,  23  Eng.  Rul.  Cas. 
IS.  United  Hardware-Furniture  Co.  217. 

V.  Blue,  59  Fla.  419,  52  So.  364,  35  Notes:  96  A.  S.  R.  221;  22  L.R.A. 
L.R.A.(N.S.)  1038;  Hausman  v.  Nye,  426;  61  L.R.A.  422;  35  L.R.A.(N.S.) 
62Ind.  485,  30  Am.  Rep.  199;Keiwert  1039;  2  Ann.  Cas.  546;  9  Ann.  Caa. 
V.  Meyer,  62  Ind.  687,  30  Am.  Rep.  1169;  23  Eng.  Bui.  Cas.  22^  228. 
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Some  cases,  however,  seem  to  take  the  view  that  a  delivery  to  a  car- 
rier for  shipment  to  the  buyer,  though  the  selection  of  the  particular 
carrier  is  left  to  the  seller,  may  constitute  a  sufficient  receipt  and 
acceptance  by  the  buyer  to  satisfy  the  requirements  of  the  delivery 
clause.** 

253.  Carrier  Designated  by  Buyer  Generally. — According  to  the 
better  view,  the  rule  announced  in  the  prece^g  paragraph  is  ap- 
plied, especially  in  the  case  of  a  sale  of  imidentified  artides  when 
selection  to  fit  tiie  terms  of  the  contract  is  left  to  the  seller,  though  the 
carrier  by  whom  shipment  is  to  be  made  is  expressly  designated  by 
the  buyer,  and  a  delivery  to  the  carrier  so  nominated  is  not  regarded 
as  a  receipt  and  acceptance  by  the  buyer.**  The  reason  for  this  is 
that  though  acceptance  and  receipt  may  be  made  by  an  agent  of  the 
buyer  empowered  fw  that  purpose,  an  agency  so  to  accept  and  receive 
cannot  be  infored  from  the  fact  that  the  buyer  has  designated  a 
particular  carrier  to  whom  the  property  is  to  be  deliv^ed  for  the 
purpose  c^  transportation.** 

254.  Qualification  of  Role. — ^In  case  of  a  sale  of  specific  goods  which 
have  been  approved  and  identified  as  the  subject  matter  of  the  sale, 
so  as  to  answer  that  portion  of  the  proviaon  which  requires  aoc^t- 
ance,  a  delivery  to  a  carrier  nominated  by  the  buyer  to  receive  tiie 
same  will  answer,  it  has  been  held,  the  requirement  as  to  receipt  and 
constitute  as  a  whole  a' sufficient  receipt  and  acceptance  to  satisfy  the 
delivery  clause.*'  And  the  broad  view  is  taken  in  some  cases,  in 
which  no  discrimination  between  acceptance  and  receipt  is  made,  that 
a  delivery  to  a  carrier  nominated  by  the  buyer  will  constitute  a  suffi- 
cient receipt  and  acceptance  by  the  buyer.**  The  carrier  may  be 
expressly  made  the  authorized  agent  of  the  Ijuyer  both  to  accept  and 

14.  Notes:  22  L.R.A.  427;  35  v.  Wheeler,  15  Q.  B.  442  note,  69  E.  C. 
L.R.A.(N.S.)  1040, 1045;  2  Ann.  Cas.  L.  442,  8  Jar.  532,  23  Eng.  R«I.  Cas. 
64«.  213. 

15.  United  Hardware-Furniture  Co.  Notes:  96  A.  S.  B.  222;  22  L.R.A. 
v.  Blue,  59  FU  419,  52  So.  364,  35  426;  35  L.R.A.(N.S.)  1041;  2  Ann. 
L.R.A.(N.S.)  1038;  Loyd  v.  Wight,  20  Cas.  546;  9  Ann.  Cas.  1169;  23  Eng. 
Ga.  674,  65  Am.  Dec.  636;  Hansman  T.  Rul.  Cas.  227,  229. 

Nye,  62  Ind.  485,  30  Am.  Bep.  199;  16.  Jones  v.  Mechanics'  Bank,  29 
Maxwell  v.  Brown,  39  Me.  98,  63  Am.  Md.  287,  96  Am.  Dec.  533. 
Dec.  605;  Jones  v.  Mechanics'  Bank,  17.  Cross  t.  O'Donnell,  44  N.  T.  661, 
29  Md.  287,  96  Am.  Dec.  533;  Johnson  4  Am.  Rep.  721. 
V.  Cnttle,  105  Mass.  447,  7  Am.  Rep.  Notes:  7  Am.  Rep.  461;  22  L.R.A. 
545;  Atherton  v.  Newhall,  123  Mass.  427;  35  L.R.A.(N.S.)  1043;  23  Eng. 
141,  25  Am.   Rep.  47;   Kemensky  v.  Rul.  Cas.  229. 

Chapin,  193  Mass.  500,  79  N.  E.  781,  9  18.  Spencer  v.  Hale,  30  Vt  314,  73 
Ann.  Cas.  1168;  Smith  v.  Brennan,  62  Am.  Dec.  309. 

Mich.  349,  28  N.  W.  892,  4  A.  S.  B.  Notes:  96  A.  S.  R.  223;  22  L.R.A. 
867;  Fontaine  v.  Bush,  40  Minn.  141,  427;  35  L.B.A.(N.S.)  1042;  2  Ann. 
41  N.  W.  465, 12  A.  S.  R.  722;  Bushel   Cas.  646;  23  Eng.  Rul.  Cas.  229. 
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receive  the  goods,  ao  as  to  render  hia  receipt  and  acceptance  binding 
upon  Hie  buyer  and  a  sufficient  compliance  with  the  delivery  clause.  •• 

255.  Circumstances  Additional  to  Delivery  to  Carrier. — Thou<ih 
the  delivery  to  the  carrier,  whether  designated  by  the  buyer  or  not, 
may  not  be  a  receipt  and  acceptance  by  the  buyer,  his  subsequent 
action  in  assuming  dominion  over  the  goods  may  found  the  basis 
for  a  claim  of  receipt  and  acceptance,**  and,  for  this  purpose,  the 
receipt  of  the  goods  by  the  buyer  from  the  carrier  without  objection 
and  his  dealing  therewith  as  owner  are  held  sufficient.*  In  an  English 
case  the  buyer  ordered  goods  purchased  on  credit  to  be  sent  by  a 
designated  carrier,  and  received  and  retained  the  bill  of  lading  with- 
out objection  and  delayed  in  notifying  the  seller  of  his  refxisal  to 
accept  the  goods  fca*  several  months  and  until  the  term  of  credit  had 
expired.  In  the  irieantime  the  goods  were  stored  by  the  carrier, 
who  was  notified  by  the  buyer  that  he  would  not  accept  them.  It 
was  held  a  question  for  the  jury  whether  there  had  been  a  sufficient 
receipt  and  acceptance.*  Receipt  and  acceptance  are. not  necessarily 
to  be  inferred  from  the  buyer's  payment  of  the  freight,  where  the 
goods  are  immediately  returned  freight  p&id  to  the.  seller,  the  buyer 
testifying  that  there  was  no  intention  on  Ms  part  to  aeoept  the  goods  in 
fulfilment  of  the  contract.'  Where  goods  are  sold  by  sample,  the 
parties  contemplate  that  the  buyer  shall  have  an  opportunity  to 
ascertain  whether  the  goods  delivered  correspond  with  the  sample, 
and  therefore  the  fact  that  the  buyer.  receiyes€rom  the,  carrier  which 
has  transported  the  goods  the  car  in  which  they  are  loaded  does  not 
amount  to  an  act  of  acceptance  which  will  take  the  contract  out  of  the 
statute,  if  the  buyer  receives  the  goods  for  the  sole  pui3)0se  of  examin- 
ing them  in  order  to  ascertain  whether  they  correspond  with  the 
sample.* 

256.  Receipt  and  Acceptance  of  Part  of  Goods  Generally. — The 
receipt  wid  acceptance  of  part  of  the  goods  sold  under  an  entire  con- 
tract will  bring  the  case  within  the  exertion  of  the  delivery  clause, 
however  small  the  part  so  received,  because  the  statute  expressly 
provides  that  the  receipt  of  a  part  shall  be  effectual  for  such  purpose 

19.  Jones  v.   Mechanics'   Bank,  29   427;  2  Ann.  Gas.  546. 

Md.  287,  96  Am.  Dec.  533;  Kemensky  2.  Bushel  v.  Wheeler,  15  Q.  B.  442 

V.  Chnpin,  193  Mass.  500,  79  N.  E.  note,  69  E.  C.  L.  442,  8  Jur.  532,  23 

781,  9  Ann.  Gas.  1168.  Eng.  Rul.  Gas.  213. 

20.  Bushel  v.  Wheeler,  15  Q.  B.  442  3.  Jarrell  v.  Young,  etc..  Go.,  105 
note,  69  E.  G.  L.  442j  8  Jur.  532,  23  Md.  280,  66  Atl.  50,  12  Ann.  Gas.  1, 
Eng.  Rul.  Gas.  213.  23  L.R.A.(N.S.)  367. 

Notes:   35   L.R.A.(N.S.)    1043;   23       4.  Kemensky  v.  Ghapin,  193  Mass. 

Eng.  Rul.  Gas.  224;  27  Eng.  Enl.  Gas.  500,  79  N.  E.  781,  9  Ann.  Gas.  1168. 

623.  As  to  receipt  for  the  purpose  of  in- 

See  supra,  par.  246,  as  to  acts  qf  the  speotion  as  evidence  of  acceptance,  see 

buyer  evidencing  acceptance  generally,  supra,  par.  243. 

i.  Notes:  96  A.  S,  R.  222;  22  L.R.A. 
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and  does  not  specify  how  large  the  port  itnust  he.*  This  rule  has 
been  applied  where  the  sale  involved  whisky  and  labels  to  be  put 
on  the  bottles,  when  bottled  for  resale,  and  there  was  an  aocepttmce 
of  the  labels,  the  value  of  which  entered  into  the  price  charged  for 
the  whisky,  which  indicated  the  brand  and  manufacture  of  the  whis- 
ky by  the  seller  and  were  copyrighted  by  him.'  Where  delivery  of 
a  part  is  relied  on  as  constructive  receipt  and  acceptance  of  the  whole, 
it  must  appear  that  the  part  was  delivered  as  representative  of  the 
whole.'  So  if  the  receipt  of  part  of  the  goods  agreed  to  be  purchased 
is  not  in  pursuance  of  the  contract  and  with  the  intention  of  per- 
forming it,  it  will  not  be  operative  to  take  the  sale  out  of  the  ban 
of  the  statute,  as  where  the  acceptance  of  a  part  is  after  the  time  of 
the  making  of  the  contract  and  with  the  intention  on  the  part  of  the 
buyer,  expressed  at  the  time,  to  take  and  pay  for  the  part  so  received 
only.* 

257.  Application  of  Rule;  Entire  Cktntracts. — ^In  the  case  of  sundry 
articles  purchased  at  the  same  time,  though  for  a  separate  price  for 
each  article,  it  is  held  that  the  sale  is  to  be  regarded  as  one  entire 
contract  for  all,  and  not  a  sevOTal  contract  for  each  article,  and  full 
effect  is  given  to  the  receipt  and  acceptance  of  one  or  more  of  such 
articles.*  The  mere  fact  that  a  separate  price  is  agreed  upon  for  each 
article,  or  even  that  each  article  is  laid  aside  as  purchased,  is  imma- 
terial so  long  as  the  different  purchases  are  so  connected  in  time 
or  place,  or  in  the  conduct  of  the  parties,  that  the  whole  may  be 
fairly  considered  as  one  transaction.^"  If  the  contract  provides  for 
delivery  by  instalments  and  is  entire,  the  receipt  and  acceptance  of 
one  instalment  will  take  the  entire  contract  out  of  the  operation  of 
the  statute.**  The  same  has  been  held  true  where  the  seller  agreed 
to  furnish  the  buyer,  a  merchant,  with  a  certain  line  of  goods  for 
resale  in  a  designated  district  so  long  as  the  buyer  had  sale  for  them, 
and  the  receipt  and  acceptance  of  goods  ordered  and  shipped  under 
the  contract  have  been  held  to  take  the  entire  contract  out  of  the 
statute  so  as  to  enable  the  buyer  to  sue  for  the  refusal  of  the  seller 

B.  Garfield  v.  Paris,  96  U.  S.  557,  Note:  49  Am.  Dec.  339. 

24  U.  S.  (L.  ed.)  821;  New  England  9.  Garfield  v.  Paris,  96  V.  S.  557,  24 

Dressed  Meat,  etc.,  Co.  v.  Standard  U.  S.  (L.  ed.)  821;  Weeks  v.  Crie,  94 
Worsted  Co.,  165  Mass.  328,  43  N.  E.  "Me.  458,  48  Atl.  107,  80  A.  S.  B.  410; 

112,  52  A.   S.  R.  516;  Patterson  v.  Gault  v.  Brown,  48  N.  H.  183,  2  Am. 

Sargent,  83  Vt.  516,  77  Atl.  338,  138  Rep.  210;  Jenness  v.  Wendel,  51  N.  H. 

A.  S.  R.  1102;  Camp  v.  Barber,  87  Vt,  63,  12,  Am.  Rep.  48.  , 

235,  88  Atl.  812,  Ann.  Cas.  1917A  451.  Notes :  49  Am  Dec.  339;  96  A.  S.  R. 

Notes:  49  Am.  Dec.  338;  96  A.  S.  217,  220. 

E.  220.  10.  Weeks  v.  Crie,  94  Me.  485,  48 

6.  Garfield  v.  Paris,  96  U.  S.  557,  Atl.  107,  80  A.  8.  R.  410. 

24  U.  S.  (L.  ed.)  821.  11.  Gault  v.  Brown,  48  N.  H.  183,  2 

7.  Note:  Ann.  Cas.  1917B  568.  Am.  Rep.  210. 

8.  Atherton  v.  Newhall,  123  Mass.  Notes:  49  Am.  Dec.  339;  96  A.  S.  R. 
141,  25  Am.  Rep.  47.  220. 
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to  fill  subsequent  orders.**  Also  in  case  of  a  sale  <Jf  stock  in  a  cor- 
poration and  of  an  interest  in  an  automobile^  used  about  the  busi- 
ness of  the  corporation  and  of  which  the  seller  was  a  joint  owner,  the 
oral  contract  being  entire,  the  receipt  and  acceptance  of  the  interest 
in  the  automobile,  evidenced  by  the  buyer's  use  of  it,  has  been  con- 
sidered as  taking  the  entire  contract  out  of  the  operation  of  the  staA-  • 
ute.^*  Where  purchases  are  made  at  an  auction  sale  at  one  time 
and  from  the  same  seller,  although  the  articles  purchased  are  numer- 
ous and  are  struck  off  separately  at  separate  and  distinct  prices,  it 
has  been  held  that  the  whole  constitutes  but  one  contract  and  a 
delivery  of  part  of  the  articles  will  satisfy  the  delivery  clause.'* 

258.  Separate  Contracts. — If  purchases  are  made  of  a  number  of 
articles  for  separate  and  distinct  prices  and  sure  several,  the  transac- 
tion, though  all  of  the  purchases  are  at  or  about  the  same  time,  is 
in  the  nature  of  separate  and  distinct  sales,  and.  a  receipt  and  accept- 
ance imder  one  of  such  purchases  will  not  have  the  effect  of  taking 
the  others  out  of  the  operation  of  the  statute.*'  And  where  orders 
were  given  from  time  to  time  for  goods  to  be  shipped  in  the  future 
to  the  buyer,  they  have  been  held  separate  purchases,  and  a  ship- 
ment without  any  designation  of  the  particular  order  or  contract 
will  be  presumed  to  have  been  intended  to  apply  to  the  oldest  imfilled 
order  and  will  not  operate  to  take  a  later  order  out  of  the  ban  of  the 
statute.** 

259.  Sample  as  Part  of  Goods  Sold. — Ordinarily,  in  case  of  a  sale 
by  sample,  the  sample  is  not  regarded  as  a  part  of  the  goods  sold 
for  the  purpose  of  basing  a  claim  of  a  receipt  and  acceptance  of  part 
thereof.*'  This  has  been  held  true  as  to  a  sale  of  a  lai^  amount 
of  canned  goods,  where  the  buyer  took  away  two  or  three  cans, 
intended  merely  as  samples  and  not  as  a  part  of  the  goods  sold.** 

12.  Kaufman  ▼.  Farley  Mfg.  Co.,Atl.  107,  80  A.  S.  R.  410. 
78  la.  679,  43  N.  W.  612,  16  A.  S.  R.  Note:  49  Am.  Dec.  339. 
462.  As  to  whether  a  contraet  of  sale  is 

13.  Ford  y.  Howgate,  106  Me.  517,  several  or  entire,  see  gaierally,  Sai^bs, 
76  Atl.  939,  29  L.R.A.(N.S.)  734.   See  vol.  23,  p.  1341  et  seq. 

also  Davis  Laundiy,  etc.,  Co.  v.  Whit-  16.  Van   Boskerck  v.  Torbert,    184 

more,  92  Ohio  St.  44,  110  N.  E.  518,  Fed.  419,  107  C.  C.  A.  383,  Ann.  Cas. 

Ann.  Cas.  1917C  988,  where  stock  cer-.  1916E  171. 

tificates  were  delivered  to  a  bank  to  be  17.  Richardson  v.  Smith,  101  Md. 

held  for  the  buyer,  who  took  posses-  15,  60  Atl.  612,  109  A.  S.  R.  552,  4 

sion  of  and  conducted  the  business  of  Ann.  Gas.  184,  70  L.R.A.  321. 

the  corporation  for  several  weeRs.  Notes :  39  Am.  Dec.  339 ;  70  L.R.A. 

14.  Janness  v.  Wendell,  51  N.  H.  63,  321;  4  Ann.  Cas.  186;  Ann,  Cas.  19176 
12  Am.  Rep.  48;  Coffman  v.  Hamp-  569. 

ton,  2  Watts  &  S.  (Pa.)  377,  37  Am.       18.  Richardson  v.  Smith,  101   Md. 
Dee.  511.  15,  60  Atl.  612,  109  A.  S.  R.  552,  4 

Note:  49  Am.  Dec.  339.  Ann.  Cas.  184^  70  L.R.A.  32L 

16.  Weeks  r.  Grie^  94  Me.  458,  48 
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It  is  otherwise,  however,  where  the  sampk  is  to  constitute  a  part  of 
the  goods  sold  and  to  be  counted  in  the  estimation  of  the  total 
quantity  to  be  delivered,  though  it  may  also  be  intended  as  a  sample 
to  fix  the  quality  and  the  like  of  the  remainder;  that  is,  where  the 
samples  delivered  are  treated  and  considered  by  both  parties  as  con- 
stituting a  part  of  the  goods  sold  and  as  diminishing  the  quantity 
or  weight  of  such  goods  to  the  extent  of  their  own  bulk.**  It  is  ordi- 
narily a  question  of  fact  whether  samples  constitute  a  part  of  the 
goods  sold,  the  burden  of  proof  being  on  the  party  who  asserts  that 
they  do.*« 

260.  Sale  of  Part  of  Mass. — ^It  is  shown  in  another  place  where 
the  question  involves  the  passing  of  the  title  in  case  of  a  sale  of  a 
part  of  an  unsegregated  mass  or  bulk  that  the  authorities  are  not  in 
entire  accord  as  to  whetfier  a  segregation  of  the  part  sold  is  essential 
to  pass  title  to  the  buyer.*  As  regards  the  statute  of  frauds  as  applied 
to  such  a  transaction,  it  would  seem  that  there  cannot  be  such  an 
acceptance  of  the  whole  of  the  property  sold  as  will  bring  the  trans- 
action within  the  delivery  clause  without  a  segregation  at  the  time 
though  by  the  terms  of  the  contract  the  duty  of  segregating  the  part 
sold  is  expressly  intrusted  to  the  seller  and  he  thereafter  sets  apart 
from  the  common  mass  a  part  as  that  sold  to  the  buyer,  but  there 
must  be  a  subsequent  acceptance  by  the  buyer  of  the  portion  so  set 
apart.'  There  may,  however,  it  seems,  be  an  actual  acceptance  of  a 
part  of  the  property  purchased,  so  as  to  comply  with  the  requirement 
as  to  a  delivery  of  part,  without  a  segregation  of  the  entire  amount 
purchased  by  the  buyer,  and  thereby  render  the  contract  binding 
upon  the  buyer  in  so  far  as  the  statute  is  concerned* 

261.  Time  of  Receipt  and  Acceptance. — As  in  case  of  part  pay- 
ment,* the  English  statute  and  the  statutes  enacted  in  most  jurisdic- 
tions in  this  country  merely  require,  in  order  to  take  the  transaction 
out  of  the  ban  of  the  statute,  that  the  goods  purchased  or  a  part  there- 
of be  received  and  accepted  by  the  buyer,  without  any  express  provi- 
sion as  to  time.  Under  such  statutes  it  is  not  necessary  that  the  receipt 
and  acceptance  take  place  at  the  time  of  the  making  of  the  -contract, 
but  may  be  thereafter,  if  in  pursuance  of  the  contract'    And  a  pro- 

19.  Richardson  v.   Smith,  101  Md.       Notes:  49  Am.  Dec  330;  11  Ann. 
15,  60  Atl.  612,  109  A.  S.  R.  552,  4   Gas.  520. 

Ann.  Gas.  184,  70  L.R.A.  321.  3.  Beedy  ▼.  Brayman  Wooden  Ware 

Notes:  49  Am.  Deo.  339;  70  L.B.A  Co.,  108  Me.  200,  79  Atl.  721,  Ann. 

321;  4  Ann.  Gas.  186.  Gas.  1913B  273,  36  L.R.A.(N.S.)  76; 

As  to  sales  by  sample  generally  and  Damon  t.  Oabom,  1  Pick.  (Mass.)  476, 

the  warranty  arising  therefrom,  see  11  Am.  Dee.  229. 

Sales,  toI.  24,  p.  207  et  seq.  Note:  49  Am.  Deo.  330. 

20.  Note:  4  Ann.  Gas.  186.  4.  See  supra,  par.  236. 

1.  See  Salbs,  vol.  24,  p.  24  et  seq.         6,  Garfield  v.  Paris,  96  U.  S.  557,  24 

2.  Atherton  v.  Newball,  123  Mass.  U.  8.  (L.  ed.)  821;  Coffin  v.  Bradbury, 
141,  25  Am.  Rep.  47.  3  Idaho  770,  35  Pac.  715,  95  A.  S.  E. 
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I  262  STATUTE  OP  FRAUDS  25  R.  C.  L. 

vision,  requiring  payment  to  be  made  at  the  time  of  the  making  of 
the  contract,  will  not  be  extended  90  as  to  require  the  receipt  and 
acceptance  to  be  at  such  time.*  It  has  also  been  held  that  an  accept- 
ance  of  part  of  the  goods,  after  a  large  part  of  them  has  been  destroyed 
by  fire,  may  operate  to  take  the  sale  of  the  whole  out  of  the  operation 
of  the  statute  and  cast  on  the  buyer  the  risk  of  their  loss.''  If,  how- 
ever, the  contract  expressly  stipulates  for  a  dehvery  within  a  stated 
time,  an  acceptance  of  a  part  after  such  stipulated  time  will  not,  it 
seems,  be  effective;'  still,  even  in  such  a  case,  if  the  parties  at  the 
time  of  such  acceptance  restate  and  reaffirm  the  contract  except  as 
to  the  time  of  delivery,  which  had  passed,  this  will  constitute  a  new- 
contract  of  sale  and  effect  will  be  given  to  the  acceptance  to  take  the 
transaction  out  of  fhe  statute.* 

262.  Burden  of  Proof;  Questions  of  Law  or  Fkct — ^Where  receipt 
and  acceptance  are  relied  on  to  take  a  sale  out  of  the  statute,  the 
biu'den  of  proof  is  on  the  party  holding  the  affirmative  of  the  prop- 
oeition.**  The  question  whether  there  has  been  a  sufficient  accept- 
ance and  receipt  thereof  is  generally  one  for  the  jury  to  determine,  it 
being  a  question  of  intention  to  be  solved  from  the  evidence,**  and  if 
the  question  is  submitted  to  the  jury  under  proper  instructions,  the 
verdict  will  not  be  distmrbed  when  there  is  a  conflict  of  evidence.**  If, 
however,  there  is  no  dispute  as  to  the  facts  the  question  is  one  for  the 
court  to  determine.**   While  delivery  is  a  fact  to  be  found  by  the  jury, 

37;  Beedy  v.  Brayman  Wooden  Ware  8.  Damon     v.     Osbom,     1     Pick. 

Co.,  108  Me.  200,  79  Atl.  721,  Ann.  (Mass.)  476,  11  Am.  Deo.  229. 

Cas.  1913B  273,  36  L.B.A.(N.S.)  76;  9.  Damon     v.     Osbom,     1     Pick. 

Damon  v.  Osborn,  1  Pick.  (Mass.)  476,  (Mass.)  476,  11  Am.  Dec  229. 

II  Am.  Dee.  229;  Willard  v.  Hi^on,  10.  Van  Boskerck  v.  Torbert,  184 
123  Md.  447,  91  Atl.  577,  Ann.  Cas.  Fed.  419,  107  C.  C.  A.  383,  Ann.  Cas'. 
19 160  339;  Gault  v.  Brown,  48  N.  H.  1916E  171. 

183,  2  Am.  Rep.  210;   McKnight  v.  11.  Garfield  v.  Paris,  96  U.  S.  557, 

Dunlop,  5  N.  Y.  537,  55  Am.  Dec.  370;  24  U.  S.   (L.  ed.)  821;  Hinchman  v. 

Cross  V.  O'DonneU,  44  N.  Y.  661,  4  Lincoln,  124  U.  S.  38,  8  S.  Ct.  369,  31 

Am.    R«p.    721;    Gabriel    v.    Kildare  u.  S.   (L.  ed.)   337;  Davis  Laundry, 

Elevator  Co.,  18  Okla.  318,  90  Pac.  10,  etc.,  Co.  v.  Whitmore,  92  Ohio  St.  44, 

11  Ann.    Cas.  517,   10   L.R.A.(N.S.)  no  N.  E.  518,  Ann.  Cas.  1917C  988; 

^^V  -^i^i  ?fi-  ,?*°'i„I-  9®ske,  85  Bughei  ^.  Wheeler,  15  Q.  B.  442  note, 

Wa^.  477,  148  Pac.  593,  Ann.  Cas.  59  E.  C.  L.  442,  8  Jur.  532,  23  Eng. 

191 7B  564.  jjjj,  Cas  213 

Notes:  49  Am.  Dec.  330;  55  Am.  Notes '49  Am  Dec  339- 95  A  S  R 

Dec.  375;  96  A.  S.  R.  220;  10  L.R.A.  „.  ««  i  %  R  ws^An!^'  rLioiTR 

(N.S.)  638;  11  Ann.  Cas.  518.  ^3;  96  A.  S.  R.  228;  Ann.  Cas.  191<B 

6.  McKnight  v.  Dunlop,  5  N.  Y.  537,  °^^-  ^  _  „  ..  o  ta  u  r^n 
55  Am.  Dec  370;  Gabriel  v.  Kildare  ,  ^f.  Coffin  v.  Bradbu^,  3  Idaho  770, 
Elevator  Co.,  18  Okla.  318,  90  Pac.  10,  ^,i^7^'  ^^  ^  ?'.  ^r\^.  „  „ 
11  Ann.  Cas.  517, 10  L.R.A. (N.S.)  638.       13.  Hmchman  v.  Lincoln,  124  U.  S. 

7.  Bird  V.  Munroe,  66  Me.  337,  22  38,  3  S.  Ct.  369,  31 U.  S.  (L.  ed.)  337; 
Am.  Rep.  571  (referring  to  authorities  Coffin  v.  Bradbury,  3  Idaho  770,  35 
in  other  jurisdictions).  Pac.  715,  95  A.  S,  E.  37, 
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coDstructive  delivery  is  a  mixed  question  of  law  and  fact,  add  the  en - 
cumstances  or  facts  necessary  to  constitute  such  a  delivery  must  be 
found  by  the  jury,  as  in  the  case  of  actual  delivery.  And  either 
party  has  the  right  to  ask  instructions  of  the  court  as  to  the  legal 
efifect  of  any  particular  circumstance  which  may  be  offered  to  the 
jury,  and  from  which  the  delivery  is  to  be  deduced.'*  Where  there 
was  no  actual  change  of  possession  or  receipt  of  the  goods  by  the 
buyer,  the  failure  of  the  court  properly  to  instruct  the  jury  so  as  to 
clearly  impress  on  them  the  distinction  between  receipt,  acceptance 
and  delivery  has  been  held  error.*'  Where  purchases  are  made  of 
'  a  number  of  articles  at  separate  prices,  the  ^ansaction  may,  as  here- 
tofore stated,  constitute  but  a  single  and  entire  transaction  sind  deliv- 
ery of  one  of  .the  articles  or  part  thereof  may  take  the  entire  trans- 
action out  of  the  statute.**  As  the  question  whether  negotiations 
for  separate  articles  result  in  one  entire  contract  for  the  whole,  or 
whether  the  contract  for  each  remains  separate  and  distinct,  may 
depend  on  many  circumstances,  it  is  ordinarily  a  question  of  fact 
properly  to  be  passed  on  by  the  jury.*' 

IX.  Memorandum 

Oeneral  MatUra 

263.  Summary  of  Provisions. — Section  4  of  the  English  statute 
provides  that  no  action  shall  be  brought  on  certain  contracts  "unless 
the  agreement  upon  which  such  action  shall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  or  some  other  person  thereunto  by  him 
lawfully  authorized."  The  provision  in  §  17  as  to  the  memorandum 
in  case  of  a  sale  of  goods,  etc.,  is  quite  similar  and  requires  that  "some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract  or  their  agents 
thereunto  lawfully  authorized."  The  provisions  as  to  the  memoran- 
dum contained  in  the  statutes  in  this  country  are  in  the  main  similar 
to  the  abo\'e  provisions  of  the  English  statute  though  in  some  in- 
stances material  changes  have  been  made.  For  instance  some  stat- 
utes fcspressly  require  that  the  consideration  be  expressed  in  the 
memorandum ;  *®  that  in  case  the  agreement  is  signed  by  an  agent 
of  the  party  to  be  charged,  his  authority  be  in  writing,"  and  in  a 
few  instances  the  word  "subscribed"  is  used  instead  of  "signed."** 

14.  Atwell  V.  Millti,  '<i  Md.  10,  61       16.  Sh«  supra,  par.  257. 

Am  Dec  294  17.  Weeks  v.  Crie,  94  Me.  458,  48 

15.  Deavine   v.   Warner,   75   Conn.  Atl.  107,  80  A.  S.  R.  410. 
375,  53  Atl.  782,  96  A.  S,  R.  211.    See       18.  See  infra,  par.  294. 
also  .Tarrell  v.  Young,  etc.,  Co.,  105       19.  See  infra,  par.  324. 
Md   2S0.  60  Atl.  50,  12  Ann.  Cas.  1,       20.  See  infra,  par.  303. 
23   L.R.A.(N.S.)   367. 
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Where  the  transaction  involves  the  creation  or  surrender  of  an  estate 
in  lands  the  English  statute  and  also  the  statutes  enacted  in  this  coun- 
try expressly  require,  in  case  the  instrument  creating  or  surrendering 
the  estate  be  executed  by  an  agent,  that  his  authority  be  in  writing. 

264.  What  Constitutes  Writing;  Pencil.— "Writing"  is  the  ex- 
pression of  ideas  by  visible  letters,*  and  where  a  writing  is  required 
by  law  it  is  generally  recognized  that  such  requirement  is  fully  com- 
plied with  if  the  writing  be  in  pencil,  the  use  of  ink  not  being  re- 
quired.* This  applies  to  the  memorandum  required  by  the  statute 
of  frauds  to  be  in  writing.' 

265.  Loss  of  Memorandum. — Where  the  memorandum  required  by' 
the  statute  was  duly  made  and  signed  by  the  party  to  be  charged, 
and  is  afterwards  lost  or  destroyed,  ita  contents  may -be  proven  by 
oral  testimony  in  an  action  against  such  party.*  Proof,  however,  to 
establish  the  lost  memorandum  must  be  clear  and  convincing."  The 
memorandum  itself  is  of  course  the  best  evidence  of  its  contents  and 
if  its  loss  or  destruction  is  not  proven  secondary  evidence  is  not 
admissible.* 

266.  Signature  by  Party  Not  Named  in  Agreement. — ^Where  an 
agreement  naming  in  the  body  of  the  instrument  the  parties  bound 
thereby  is  signed  by  a  third  person  not  named  therein  he  cannot  be 
regarded  as  one  of  the  principal  obligors,  and  the  question  has  fre- 
quently arisen  as  to  whether  this  constitutes  a  sufficient  memorandum 
to  bind  him  as  a  guarantor  or  surety  for  the  parties  named.  In  such 
a  case,  as  oral  evidence  is  necessary  to  show  the  undertaking  of  a 
person  eo  signing,~it  is  generally  held  that  there  is  not  a  sufficient 
memorandum  of  an  agreement  to  become  surety  or  guarantor.'  Thus 
where  a  person  not  named  in  a  lease  as  a  party  thereto  signs  the 
lease  it  is  held  that  to  allow  his  liabiUty  as  a  guarantor  for  the  lessee 
to  be  established  by  oral  evidence  would  be  violative  of  the  statute.' 

1.  Meyers  v.  Vanderbelt,  84  Pa.  St.  383,  Ann.  Cas.  1916E  171;  Taggart  v. 
510,  24  Am.  Rep.  227.  Hunter,  78  Ore.  139,  150  Pac.  738,  152 

2.  Brown  v.  Butchers,  etc..  Bank,  Pac.  871,  Ann.  Cas.  1918A  128;  Wal- 
6  Hill  (N.  Y.)  443,  41  Am.  Dee.  755;  lace  v.  Dowling,  86  S.  C.  307,  68  S.  E. 
Meyers  v.  Vanderbelt,  84  Pa.  St.  510,  571,  138  A.  S.  R.  1054. 

24  Am.  Rep.  227;  Tomlinson's  Estate,  Notes:  2  Ann.  Cas.  41;  Ann.  Cas. 

133  Pa.  St.  245,  19  Atl.  482,  19  A.  S.  1916E  173. 

R.    637;    McDowel    v.    Chambers,    1  5.  Note:  Ann.  Cas.  1916E  173. 

Strobh.  Eq.  (S.  C.)  847,  47  Am.  Deo.  6.  Davis  v.  Robertson,  1  Mill,  Const. 

539;  Reed  v.  Roark,  14  Tex.  329,  65  (S.  C.)  71,  12  Am.  Dec.  611. 

Am  Dec  127.  7.  Brown  v.  O'Byme,  153  Ala.  621, 

Note:  7  Am.  Dec.  289.  45  So.  129,  127  A.  S.  R.  77;  Mead  v. 

3.  Sherburne  v.  Shaw,  1  N.  H.  157,  White,  53  Wash.  638,  102  Pac.  753, 
8  Am.  Dec.  47;  Merritt  v.  Clason,  12  132  A.  S.  R.  1092,  23  L.R.A.(N.S.) 
Johns.   (N.  Y.)  102,  7  Am.  Dee.  286.  1197. 

4.  De  Lane  v.  Moore,  14  How.  253,  8.  Brown  v.  O'Byme,  153  Ala.  621, 
14  U.  S.  (L.  ed.)  409;  Van  Boskerck  v.  45  So.  129,  127  A.  S.  R.  77. 
Torbert,  184  Fed.  419,  107  C.  C.  A. 
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So  it  is  generally  held  that  one  not  mentioned  in  the  contract  who 
places  his  name  at  the  bottom  under  the  word  "surety"  cannot  be 
held  liable  as  a  surety  for  either  party  to  the  contract.*  Thtis  it 
has  been  held  that  persons  who  place  their  names  under  the  word 
"sureties"  at  the  bottom  of  a  building  contract  which  contains  no 
provision  tending  to  connect  them  with  it  are  not  bound  as  sureties  of 
the  contractor,** 

267.  Written  Offer  as  Sufficient  Memorandum. — ^As  is  shown  else- 
where if  a  written  oflfer  is  made  by  the  party  to  be  charged  this  may 
constitute  a  sufficient  memorandum  of  the  contract 'to  bind  him 
though  the  acceptance  of  such  offer  is  oral.**  It  is  held,  hoWever,  that 
where  a  written  offer  is  made  by  a  vendor  and  rejected  by  a  counter 
proposition  from  the  vendee,  a  subsequent  oral  agreement  by  the 
vendor  to  deal  on  the  basis  of  the  rejected  offer  cannot  bind  him,  as 
the  written  offer  for  the  purpose  of  satisfying  the  statute  is  put  an 
end  to  by  the  rejection.*'  It  has  also  been  held  that,  where  a  written 
offer  is  made  which  requires  its  acceptance  within  a  certain  time, 
it  must  be  accepted  within  such  time  to  be  binding  on  the  party, 
making  the  offer,  as  constituting  the  required  memorandum.  Oral 
evidence  is  inadmissible  to  show  that  the  tim6  for  acceptance  was 
extended  to  some  -other  date  not  mentioned  in  the  written  offer,  as 
this  would  be  permitting  the  memcorandum  required  by  the  statute 
to  rest  partly  in  parol.  The  acceptance  of  the  party  after  the  time 
fixed  in  the  written  offer  which  is  to  Und  the  party  signing  it  does 
not  show  that  the  writing  was  Ihe  contract  between  the  parties,  but 
an  entirely  different' contract,  and  so  the  contract  actually  made  by 
an  acceptance,  after  the  time  fixed  in  the  writing,  is  a  contract  not 
in  writing.** 

Time  of  Making  Memorandum 

268.  General  Rule. — As  the  memorandum  is  required  only  as  evi- 
dence of  the  contract  and  not  to  constitute  it,  it  is  not  necessary  that 
it  be  made  and  signed  by  the  party  to  be  charged  at  the  time  of  the 
making  of  the  contract.**  And  if  there  is  a  memorandum,  otherwise 
sufficient,  it  is  not  necessary  that  it  should  have  been  signed  by  the 

9.  Note:  23  L.R.A.(N.S.)  1197.        Hyde  v.  Wrench,  3  Beav.  334,  6  Eng. 

10.  Mead  v.  White,  53  Wash.  638,   Rul.  Cas.  133. 

102  Pac.  753,  132  A.  S.  R.  1092,  23  Note:  L.R.A.1915D  148. 

L.R.A.(N.S.)  1197.  See  also  Contracts,  vol.  6,  pp.  608- 

11.  See  infra,  par.  311.  609;  Sales,  vol.  23,  p.  1284. 

12.  Davis  V.  Parish,  Litt.  Sel.  Cas.  13.  Atlee  v.  Bartholomew,  69  Wis. 
(Ky.)  153, 12  Am.  Dec.  287;  Sprague  43,  33  N.  W.  110,  5  A.  S.  R.  103. 

V.  Hose,  155  Mich.  30,  118'  N.  W.  497,  14.  Fitzpatrick  v.  Flannagan,  106 
130  A.  S.  R.  558,  19  L.R.A.(N.S.)  U.  S.  648,  1  S.  Ct.  369,  27  IJ.  S.  (L. 
874;  Lewis  v.  Johnson,  123  Minn.  409,  ed.)  211;  Bird  v.  Munroe,  66  Me.  337, 
143  N.   W.  1127,  L.R.A.1915D   150:    22  Am.  Rep.  571;  Lee  v.  Butler,  167 
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party  to  be  charged  with  the  intent  to  comply  with  the  statute.  Hb 
intention  in  this  respect  is  immaterial.^'  Thus  a  letter  written  by 
the  party  to  be  charged  referring  to  and  setting  out  the  prior  oral 
contract  may  constitute  a  sufficient  memorandum  thereof.**  So 
when  a  written  contract  exists  which  biqds  one  party  any  subsequent 
note  in  writing  signed  by  the  other  is  sufficient  to  bind  him,  pro- 
vided it  either  contains  in  itself  the  terms  of  the  contract  or  refers  to 
a  writing  which  contains  them.^'  No  distinction  is  to  be  made  as 
regards  the  time  of  making  the  memorandum  between  contracts  of 
the  class  included  within  section  4  of  the  English  statute,  which  pro- 
vides that  no  action  shall  be  brought  to  charge  the  party,  and  sec- 
tion 17,  which  provides  that  no  sale  of  goods,  etc.,  "shall  be  allowed  to 
be  good"  or  "shall  be  valid."  In  both  cases  the  memorandum  ia 
regarded  as  merely  the  evidence  necessary  to  prove  the  contract  and 
not  the  contrkct  itself.**  Consequently  it  is  held  that  a  verbal  prom- 
ise on  a  sufficient  consideration  to  answer  for  the  debt  of  another  ia 
taken  out  of  the  operation  of  the  statute  by  the  subsequent  execution 
of  a  sufficient  promise  in  writing,  although  no  new  consideration 
passes.*"  ^ 

269.  Qualification  of  Rule. — ^If  the  provision  of  the  statute  is  that 
the  agreement,  unless  evidenced  by  a  memorandum  in  writing,  shall 
be  void,  it  has  been  held  that  a  subsequent  memorandum  or  reduc- 
tion of  the  contract  to  writing  and  signing  the  same  by  the  parties, 
at  a  time  when  they  could  not  have  entered  into  a  valid  agreement 
between  themselves,  cannot  give  validity  to  the  contract  or  render 
it  enforceable.**  And  it  has  been  held  as  regards  an  oral  contract 
in  consideration  of  marriage,  such  as  a  contract  by  an  intended  wife 
to  relinquish  her  marital  interest  in  the  estate  of  the  husband,  that 
a  memorandum  of  the  agreement  signed  by  the  wife  after  the  mar- 
riage is  insufficient  to  take  the  contract  out  of  the  ban  of  the  statute. 
The  reason  given  for  this  is  that  the  signing  of  the  written  instru- 
ment after  the  marriage  can  be  regarded,  at  the  very  farthest,  as 
nothing  more  than  a  mere  acknowledgment,  in  writing,  of  the  terms 
of  the  previous  verbal  agreement,  and  this  does  not  meet  the  require- 
ments of  the  statute  for  the  simple  reason  that  the  statute  requires  the 

Mass.  426,  46  N.  E.  52,  57  A.  S.  R.  69  Am.  Dec.  744. 

466;  Sheehy  v.  Fulton,  38  Neb.  691,  17.  Louisville  Asphalt  Varnish   Co. 

57  N.  W.  395,  41  A.  S.  R.  767;  Mizeil  v.  Lorick,  29  S.  C.  533,  8  S.  E.  8,  2 

V.  Burnett,  49  N.  C.  249,  69  Am.  Dee..  L.R.A.  212. 

744;  Ide  v.  Stanton,  15  Vt.  685,  40  18.  Bird  v.  Munroe,  66  Me.  337,  22 

Am.  Dec.  698.  Am.  Rep.  571. 

15.  Barry  v.   Coombe,  1  Pet.   640,  19.  Sheehy  v.  Fulton,  38  Neb.  691, 
7  U.  S.  (L.  ed.)  295;  Gulfport  Cotton  57  N.  W.  395,  41  A.  S.  R.  767. 

Oil,  etc.,  Co.  V.  Reneau,  94  Miss.  904,  .  20.  Rowell  v.  Barber,  142  Wis.  304, 
48  So.  292, 136  A.  S.  R.  607.  125  N.  W.  937,  27  L.B.A.(N.S.)  U40. 

16.  Mizeil  V.  Burnett,  49  N.  C.  249, 
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contract  itself  to  be  in  writing.*  Where  the  rule  prevails  that  ofdi* 
nary  business  contracts  made  ou  Sunday  are  illegal,'  it  would  seem 
that  a  memorandum  of  a  prior  oral  contract  for  the  sale  of  land,  if 
made  and  delivered  aa  Sunday,  would  be  ineffectual  to  take  the 
ti'ansaction  out  of  the  operation  of  the  statute.*  While  a  subsequent 
memorandum  or  act  satisfying  the  statute  may  relate  to  the  date  of 
the  oral  agreement  so  far  as  the  parties  are  concerned,  it  does  not 
retroact  so  as  to  affect  third  persons.*  Thus  if  an  oral  lease  is  within 
the  statute  a  memorandum,  made  after  the  lessor  has  parted  with 
his  title,  can  have  no  effect  as  against  the  party  succeeding  to  the 
lessor's  titla' 

270.  Memorandum  by  Agent  or  Auctioneer. — An  agent  duly  au- 
thorized to  make  a  sale  of  land  may,  after  the  sale  has  been  orally 
consummated,  reduce  the  same  to  .writing  and  sign  the  required 
memorandum  and  thereby  bind  his  principal  provided  his  agency 
has  not  been  revoked.*  In  case  of  an  auction  sale  of  both  real  and 
personal  property  the  auctioneer  is  deemed,  as  a  general  rule,  the 
agent  of  the  purchaser  as  well  as  the  owner  and  may  make. the 
memorandum  required  by  the  statute  to  render  the  sale  binding  upon 
both  parties ; '  and  in  some  cases  the  auctioneer's  clerk  is  held  to  have 
the  same  authority.*  When  such  a  memorandum  is  relied  on  as  a 
compliance  with  the  statute  it  must,  as  a  general  rule,  be  made  at 
the  time  of  the  auction  sale,  especially  where  it  is  sought  to  charge 
the  purchaser,  as  this  is  the  extent  of  the  auctioneer's  authority  with 
respect  to  the  making  of  the  memorandum.'  The  same  is  held  true 
when  a  memorandum  of  an  execution  sale  made  by  the  sheriff  is 
relied  on  to  take  the  sale  out  of  the  statute.*"  Where  the  memoran- 
dum  was  made  after  the  sale,  but  on  the  same  day,  it  cannot,  on  the 
fiction  of  law  that  a  day  is  indivisible  and  to  be  considered  a  point 
of  time,  be  said  to  be  made  at  the  time  of  the  sale,  as  a  day  is  not 

1.  McAnnulty    v.    McAnnulty,    120  86-  Atl.  115,  Ann.  Caa.  1915C  1075. 
HL  26, 11  N.  £.  397,  60  Am.  Rep.  562.       7.  See    supra,    pax.    210    (sale    of 
See  also  Rovell  v.  Barber,  142  Wis.  land);  par.  225  (sale  of  chattels). 
304,  125  N.  W.  937,  27  L.R.A.(N.S.)       8.  See  supra,  par.  214. 

1140.  See  Hdsband  and  Wife,  voL  9.  Craig  v.  Godfroy,  1'  Cal.  415,  54 
13,  pp.  1029-1030.  Am.  Dec.  299;  Dickerson  v.  Simmons, 

2.  See  Sundays  and  Holidays.  141  N.  C.  325,  53  S.  E.  850,  8  Ann. 

3.  Hazard  v.  Day,  14  Allen  (Mass.)    Cas.  361;  Macon  Episcopal  Church  v. 
487,  92  Am.  Dee.  790.  Wiley,  2  Hill  Eq.  (S.  C.)  584,  30  Am. 

•    4.  Emery  v.  Boston  Terminal  Co.,  Dec.    386;    Walker    v.    Herring,    21 

178  Mass.  172,  59  N.  E.  763,  86  A.  S.  Grat.    (Va.)    678,  8  Am.  Rep.  616; 

R.  473.  Bamber  v.  Savage,  52  Wis.  110,  8  N. 

Note :  136  A.  S.  R.  611.  W.  609,  38  Am.  Rep.  723. 

6.  Emery  v.  Boston  Terminal  Co.,  Notes:  13  Am,  Dec.  399;  96  Am. 

178  Mass.  172,  59  N.  E.  763,  86  A.  S.  Dec.  270;  131  A.  S.  R.  492. 

B.  473.  10.  Chapman  v.  Harwood,  8  Blaekf. 

6.  Sweeney  ▼.  Brow,  35  R.  I.  227,  (Ind.)  82, 44  Am.  Dec.  736. 
R.  C.  L.  Vol.  XXV.— 41.        641 
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to  be  considered  a  unit  to  the  prejudice  of  the  rights  of  a  party ;  in 
such  case  an  examination  may  be  had  of  the  exact  time  when  the 
act  was  done.**  Thus  where  the  sale  was  made  in  the  forenoon  and 
the  memorandum  was  not  made  until  the  evening  of  the  same  day 
it  has  been  held  insufficient  to  bind  the  purchaser,**  and  also  where 
it  was  not  made  until  an  hour  after  the  sale.*^  In  the  case  of  a  sale 
of  land,  which  took  place  on  the  land,  a  memorandum  made  in  the 
auctioneer's  book  as  soon  as  practicable,  but  not  on  the  land,  has 
been  held  sufficient.**  A  distinction  has  been  made  between  the  im- 
plied authority  of  an  auctioneer  to  make  the  memorandum  for  the 
purpose  of  binding  the  buyer  and  his  authority  to  do  so  for  the  pur- 
pose of  binding  the  owner  or  seller,  and,  as  regards  the  latter,  a 
!nemorandum  made  some  time  after  the  sale  has  been  upheld  where 
the  general  control  of  the  auction  sale  was  given  the  auctioneer.*' 

271.  Memorandum  Made  after  Breach. — It  is  a  general  rule  that 
the  memorandum  may  be  made  after  a  breach  of  the  contract,  though 
the  party  to  be  charged  had  previously  signed  no  writing  by  which 
he  could  be  charged.**  Still  in  such  a  case,  when  the  party  not 
sought  to  be  charged  states  the  terms  of  the  contract  in  writing,  the 
other  party  must  manifest  his  assent  thereto  in  some  manner  which 
clearly  evidences  his  acquiescence  in  the  statement.*^  According  to 
the  better  view  it  seems  that  the  memorandum  must  exist  before 
action  brought,  as  until  such  memorandum  exi^  there  is  no  action- 
able contract.** 

272.  Necessity  for  and  Sufficiency  of  Recognition  of  Contract — 
To  render  subsequent  communications  between  the  parties  sufficient 
as  a  memorandum  to  charge  one  of  them,  it  must  appear  therefrom 
that  the  party  to  be  charged  recognizes  or  admits  the  making  of  the 
contract.**  Thus  if  the  seller  of  goods  writes  a  letter  to  the  buyer 
purporting  to  confirm  a  sale  of  goods  made  by  the  seller's  agent  to 
which  the  buyer  replies  that  it  is  impossible  for  him  to  take  the  goods 

11.  Craig  V.  Godfrey,  1  Cal.  415,  54  Am.  Rep.  571   (action  on  a  contract 
Am.  Dec.  299.    See  Time.  for  the  sale'  of  goods) ;  Gtdfport  Cot- 

12.  Craig  .v.  Godfrey,  1  Cal.  415,  54  ton  OH,  etc.,  Co.  v.  Reneau,  94  Miss. 
Am.  Dec.  299.  904,  48  So.  292, 136  A.  S.  R.  607. 

13.  Craig  v.  Godfroy,  1  Cal.  415,  54  Note:  136  A.  S.  B.  607. 

Am.  Dec.  299  (referring  to  authority  17.  Gulf  port  Cotton  Oil,  etc.,  Co.  ▼. 
■with  approval).  Reneau,  94  Miss.  904,  48  So.  292,  136 

14.  Macon     Episcopal    Church    v.  A.  S.  R.  607. 

Wiley,  2  HiU  Eq.  (S.  C.)  584,  30  Am.  18.  Bird  v.  Munroe,  66  Me.  337,  22* 
Dec.  386.  Am.  Rep.  571. 

15.  Sweeney  v.  Brow,  35  R.  I.  227,       Note:  17  Eng.  Rul.  Cas.  183. 

86  AtL  115,  Ann.   Cas.  1915C  1075.  19.  Lee  v.   Vaughan's   Seed  Store, 

See  also  Walker  v.  Herring,  21  Grat.  101  Ark.  68, 141  S.  W.  496,  37  L.R.A. 

(Va.)  678,  8  Am.  Rep.  616.  (N.S.)  352;  Wilson  v.  Lewiston  Mall 

Note :  131  A.  S.  R.  481.  Co.,  150  N.  T.  314,  44  N.  E.  959, 55  A. 

16.  Bird  v.  Munroe,  66  Me.  337,  22  S.  B.  680. 
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because  of  want  of  funds,  such  reply  does  not  admit  the  making  of 
the  contract  of  sale,  and  therefore  does  not  take  the  case  out  of  the 
statute.**  So  a  letter  to  the  surety  on  an  official  bond  stating  that 
"as  it  was  through  me  that  you  signed  the  old  gentleman's  bond,  I 
feel  honor  bound  to  stand  between  you  and  all  harm,  and  whatever 
damages  are  assessed  against  you  I  will  work  to  pay  same,"  has  been 
held  too  vague  and  indefinite  in  its  expressions  to  serve  as  the  basis 
of  a  contract  to  indemnify  which  will  satisfy  the  requirements  of 
the  statute.^  On  the  other  hand  if  the  subsequent  communication 
signed  by  the  party  to  be  charged  sufficiently  recites  the  terms  of 
the  contract,  it  will  bind  him  though  he  states  therein  his  intention 
not  to  or  his  inability  to  perform,*  or  it  is  expressly  written  for  the 
purpose  of  withdrawing  from  the  contract." 

Form  and  Contents  of  Memorandum  Generally 

273.  In  General.-rThe  statute  does  not  require  the  agreement  to 
be  in  writing  but  merely  a  memorandum  thereof,  and  it  is  the  gen- 
eral rule  that  a  memorandum  wholly  untechnical  in  form  may  be 
sufficient.  It  may  consist  of  any  kind  of  writing  from  a  solemn  deed 
down  to  mere  hasty  notes  or  memoranda  in  books,  papers  or  letters.* 
Thus  a  memorandum  in  the  form  of  a  receipt  on  account  of  certain 
property  sold  may  be  sufficient  to  bind  th©  vendor  or  seller,*  and  a 
conveyance,  though  ineffectual  to  transfer  the  title,  may  also  be 
sufficient  if  it  states  the  terms  of  the  contract  to  sell.*  The  minutes 
of  a  I'esolution  of  the  common  council  of  a  municipality  signed  by 

20.  Wilson  V.  Lewiston  MiU  Co.,  150  HI.  437,  34  N.  E.  942,  37  A.  S.  R.  156, 

N.  Y.  314,  44  N.  E.  959,  55  A.  S.  B.  22  L.B.A.  273;  Atwood  v.  Cobb,  16 

680.  Pick.  (Mass.)  227,  26  Am.  Dec.  657; 

1.  Craft  V.  Lott,  87  Miss.  590,  40  So.  Hurley  v.  Brown,  98  Mass.  545,  96  Am. 
426,  6  Ann.  Gas.  670.  As  to  whether  Dec.  671;  Sherburne  v.  Shaw,  1  N.  H. 
a  contract  to  indemnify  a  snrety  is  157,  8  Am.  Dec.  47;  Ives  v.  Hazard,  4 
■within  the  provision  of  the  statute  re-  R.  I.  14,  67  Am.  Dec.  500;  Cosa*-!?  v. 
lating  to  contracts  to  answer  for  the  Descoudres,  1  MeCord  (S.  C.)  425,  10 
debt,  etc.,  of  another,  see  supra,  par.  Am.  Dec.  681;  Singleton  v.  Hill,  91 
110  et  seq.  Wis.  51,  64  N.  W.  588,  51  A.  S.  R.  8G8. 

2.  Dmry  v.  Young,  58  Md.  546,  42  Notes:  2  L.R.A.  212;  6  Eng.  Rul. 
Am.  Rep.  343.  Cas.  251,  254. 

Note:  2  L.R.A.  212.  5.  Ull.sperger  v.  Meyer,  217  lU.  262, 

3.  Louisville  Asphalt  Varnish  Co.  v.  75  N.  E.  482,  3  Ann.  Cas.  1032,  2 
Loriek,  29  S.  C.  533,  8  S.  E.  8,  2  L.R.A.(N.S.)  221;  Hurley  v.  Brown, 
L.R.A.  212.                      •  98  Mass.  545,  96  Am.  Dec.  671;  Cosack 

Note:  2  L.R.A.  213.  v.  Descoudres,  1  MeCord  (S.  C.)  425, 

4.  Barry  v.  Coombe,  1  Pet.  640,  7 IJ.  10  Am.  Dec.  681.  See  also  Little  v. 
S.  (L.  ed.)  295;  Lenman  v.  Jones,  222  Pearson,  7  Pick.  (Mass.)  301,  19  Am. 
U.  S.  51,  32  S.  Ct.  18,  56  U.  S.  (L.  ed.)  Dec.  289. 

89;  McConnell  v.  Brillhart,  17  HI.  354  6.  Dutton  v.  Warschauer,  21  Cal. 
65  Am.  Dec.  661;  Kopp  v.  Reiter,  146  t)09,  82  Am.  Dec.  765. 
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the  nsaai  officer,  such  as  the  clerk  or  ^cretary,  may  constitute  a  suffi- 
cient memorandiim ; '  and  the  same  principle  applies  to  the  minutes 
of  a  resolution  adopted  by  the  directors  of  a  private  corporation.' 

274.  Telegrams. — A  contract  binding  between  the  parties  may  be 
made  or  proven  by  telegrams,"  and  a  telegram  signed  by  the  party 
to  be  charged,  if  it  contains  the  terms  of  the  contract  or  is  connected 
with  other  writing  or  telegrams  containing  as  a  whole  such  terms, 
is  a  sufficient  memorandum  as  regards  the  statute  of  frauds.*'  Thus 
a  sufficient  memorandum  to  charge  a  purchaser  of  goods  is  disclosed 
by  a  telegram  from  his  agent  notifj'ing  him  of  a  certain  purchase 
and  a  telegram  from  the  purchaser  to  the  seller  confirming  such  pur- 
chase.** As  in  other  cases  the' telegram  sent  by  the  party  to  be 
charged  must  contain  in  itself  or  by  reference  to  other  writing  the 
essential  terms  of  the  contract.**  So,  if  the  telegram  is  merely  one 
accepting  an  oral  <^er  previously  made  without  stating  the  terms  of 
the  offer,  it  cannot  operate  as  a  sufficient  memorandum  binding  the 
sender,  as  it  leaves  the  terms  of  the  contract  to  be  proved  wholly  by 
oral  testimony.**  And  a  telegram  signed  by  a  vendee  is  insufficient 
if  it  does  not  describe,  mention,  or  refer  to  the  subject  matter  of  the 
contract  otherwise  than  by  showing  the  terms  of  part  payment,  and 
directing  the  agents  of  the  vendor  to  draw  up  a  contract  accordingly.** 
Where  a  telegram  sent  by  the  defendant  is  relied  on  as  the  writing 
signed  by  him,  it  has  been  held,  especially  wh^n  the  method  of  com- 
munication was  initiated  by  the  other  party,  that  the  original  left 
at  the  transmitting  office  is  the  beet  evidence.*' 

275.  Will  as  Memorandum  of  Agreement  for  Bequest — ^It  i^  here- 
tofore shown  that  an  agreement  to  devise  land  is  within  the  provi- 
sions relating  to  contracts  for  the  sale  of  an  interest  in  laud,**  and 

7.  Argus  Co.  V.  Albany,  55  N.,  Y.  Trevor  v.  Wood,  36  N.  T.  307,  93  Am. 
495,  14  Am.  Rep.  296.  Dec.  511;  Cobb  v.  Glen  Boom,  etc,  Co., 

8.  Lamkin  v.  Baldwin,  etc.,  Co.,  72  57  W.  Va.  49,  49  S.  E.  1005, 110  A.  S. 
Conn.  57,  43  Atl.  593,  1042,  44  L.R.A.  R.  734. 

786;  Western  Timber  Co.  v.  Kalama  Notes:  93  Am.  Dec.  516;  110  A.  S. 
River  Lumber  Co.,  42  Wash.  620,  85  R.  760;  50  L.R.A.  240. 
Pac.  338, 114  A.  S.  R.  137, 7  Ann.  Cas.  11.  Brewer  v.  Horst,  etc,  Co.,  127 
667,  6  L.R.A.(N.S.)  397;  Jones  v.  Vic-  Cat.  643,  60  Pac  418,  50  L.R.A.  240. 
toria  Graving  Dock  Co.,  2  Q.  B.  D.  314,  12.  Notes:  110  A.  S.  R.  761;  50 
46  L.,J.  Q.  B.  219,  36  L.  T.  N.  S.  144,  L.B.A.  242.  See  infra,  par.  276,  as  to 
25  W.  R.  348,  6  Eng.  Rul.  Cas.  272.       the  general  role  that  the  memorandum 

9.  See  Contracts,  vol.  6,  pp.  601,  must  disclose  the  terms  of  the  contract 
615.  13.  Washington  Ice  Co.  v.  Webster, 

10.  Ryan  v.  United  States,  136  U.  62  Me.  341,  16  Am.  Rep.  462. 

S.  68,  10  S.  Ct.  913,  34  U.  S.  (L.  ed.)       14.  Hazard  v.  Day,  14  Allen  (Mass.) 
447;  Bibb  v.  Allen,  149  U.  S.  481,  13  487,  92  Am.  Dec.  790. 
S.  Ct.  950,  37  U.  S.  (L.  ed.)  819;  Brew-      16.  Smith  v.  Easton,  54  Md.  138,  39 
er  V.  Horst,  etc.,  Co.,  127  Cal.  643,  60  Am.  Rep.  355.    See  Evtoencb,  vol,  10, 
Pac.  418,  .50  L.R.A.  240;   Smith  v.  p.  910. 

Easton,  54  Md.  138,  39  Am.  Rep.  355;       16.  See  supra,  par.  189  et  sea. 
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that  an  agreement  to  leave  personal  property  w  within  the  provision 
relating  to  the  sale  of  goods,  etc."  It  has  been  held  in  England  that 
an  unattested  will  is  not  suJfHcient  to  take  a  verbal  promise  to  devise 
land  out  of  the  statute.**  In  this  coimtry,  however,  it  has  been  held 
in  a  number  of  cases  that  where  a  will,  executed  by  the  party  to  be 
charged  pursuant  to  a. verbal  agreement  as  to  the  disposition  after 
death  of  property  owned  by  him,  recites  the  terms  of  the  agreement, 
it  is  a  sufficient  memorandum  in  writing  to  satisfy  the  statute,  though 
never  delivered,  and  irrespective  of  its  validity  or  continued  existence 
as  a  will.*'  So  an  instrument  in  the  form  of  a  will  may  itself  con- 
stitute a  written  offer  by  the  testator  to  sell  land  and  as  such  binding 
under  the  statute,  on  its  due  acceptance  by  the  vendee.*" 

276.  Statement  of  Contract  Generally. — ^The  memorandum  must 
as  a  general  rule  contain  the  esj?entials  of  the  contract  so  that  they 
may  be  ascertained  from  the  writing  or  writings  without  a  rpsort  to 
oral  evidence.*    This  rule  is  fully  applicable  to  a  memorandum  of  an 


17.  See  supra,  par.  220.  Dec.  841;  Attwood  ▼.  Cobb,  16  Pick. 

18.  Notes:14L.R.A.  863;44L.R.A.  (Mass.)  227;  26  Am.  Dee.  667;  Mo- 
(N.S.)  748.  Guire  v.  Stevens,  42  Misa.  724,  2  Am. 

19.  Maddox  v.  Rowe,  23  Ga.  431,  68  Rep.  649;  Holmes  v.  Evans,  48  Miss 
Am.  Dec.  535;  Lowe  v.  Bryant,  30  Ga.  247, 12  Am.  Rep.  372;  Gulf  port  Cottor 
528,  76  Am.  Dec.  673.  Oil,  etc.,  Mfg.  Co.  v.  Renean,  94  Miss. 

Notes:  14  L.RJL.  863;  44  LJt.A.  904,  48  So.  292,  136  A.  S.  R.  607; 
(N.S.)   748;  3  Ann.  Cas.  405.  Smith  v.  SheU,  82  Mo.  215,  52  Am. 

20.  Smith  v.  Tuit,  127  Pa.  St.  341,  Rep.  365;  Sherburne  v.  Shaw,  1  N.  H. 
17  Atl.  995,  14  A.  S.  R.  851.  157,  8  Am.  Dec.  47;  Bailey  v.  Ogden, 

1.  Clark  V.  Russell,  3  Dall.  415, 1  U.  3  Johns.  (N.  Y.)  399,  3  Am.  Dee.  509; 
S.  (L.  ed.)  660;  Nelson  v.  Sbelbv  Mfg.,  Abeel  v.  RadcKff,  13  Johns.  (N.  Y.) 
etc.,  Co.,  96  Ala.  515, 11  So.  695.  38  A.  297,  7  Am.  Dec.  377;  Parkhurst  v. 
S.  R.  116;  Seymour  v.  Oelric^,,  156  Van  Cortland,  14  Johns.  (N.  Y.)  15,  7 
Cal.  782,106Pac.  88, 134A.  8.  R.  154;  Am.  Dec.  427;  Peltier  v.  Collins,  3 
Smith  V.  Jones,  66  Ga.  338.  42  Am.  Wend.  (N.  Y.)  459,  20  Am.  Dec.  711; 
Rep.  72;  North  v.  Mendel,  73  Ga.  400,  Ments  v.  Neuwitter,  122  N.  Y.  491,  25 
54  Am.  Rep.  879;  Lester  v.  Heidt,  N.  E.  1044, 19  A.  S.  R.  514, 11  L.R.A. 
86  Ga.  226,  12  S.  E.  214,  10  L.R.A.  97;  G^athney  v.  Cason,  74  N.  C.  5, 
108;  Hightower  v.  Anslev,  126  Ga.  21  Am.  Rep.  484;  Hall  v.  Misen- 
8.  54  S.  E.  939,  7  Ann."  Cas.  927;  heimer,  137  N.  C.  183,  49  8.  E. 
Doty  T.  Wilder,  15  111.  407,  60  Am.  104,  107  A.  S.  R.  474;  Wagniere  v. 
Dec.  756;  McConnell  v.  Brillhart,  17  Dunnell,  29  R.  I.  680,  73  Atl.  309,  17 
111.  354.  65  Am.  Dec.  661;  Kopp  v.  Ann.  Cas.  205;  Idle  v.  Stanton,  15  Vt. 
Reiter,  146  m.  437,  34  N.  E.  942,  37  A.  685,  40  Am.  Deo.  698;  Lombard 
S.  R.  166.  22L.R.A.  273;  Hartenbower  Invest.  Co.  v.  Carter.  7  Wash.  4,  34 
V.  Uden.  242  Dl.  434.  90  N.  E.  298,  28  Pac.  209.  38  A.  S.  R.  861;  Mead  v. 
L.R.A.(N.S.)  738;  Norris  v.  Blair,  39  White,  53  Wash.  638.  102  Pac.  753, 
Ind.  90,  10  Am.  Rep.  136;  Ross  v.  Al-  132  A.  S.  R.  1092.  23  L.R.A. (N.S.) 
len.  45  Kan.  231.  25  Pac.  570,  10  1197;  Lavthoarp  v.  Brvant,  2  Bing.  N. 
L.R.A.  835;  Washington  lee  Co.  r.  C.  735.  29  E.  C.  L.  469.  3  Scott.  238, 
WebsteV,  62  Me.  341. 16  Am.  Rep.  462:  2  Hodges,  25.  6  Eng.  Rul.  Cas.  239; 
Kingalev  v.  Siebreeht,  92  Me.  23.  42  CUnan  v.  Cooke,  1  Sch.  &  Lef.  22,  9 
Atl.  249,  69  A,  S.  R.  486:  Farwell  v.  Rev.  Rep.  3.  6  Eng.  Rul.  Cas.  721. 
Mather,  10  Allen  (Mass.)  322,  87  Am.       Notes:  7  Am.  Dec,  381;  13  Am.Dec. 
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auction  sale  made  by  an  auctioneer  as  the  agent  of  both  parties,'  and 
to  the  return  of  the  sheriflF  where  property  is  sold  on  execution.'  The 
memorandum  need  not  state  the  particulars  of  the  contract  if  ita 
essential  terms  and  substance  are  stated.*  A  simple  order,  given  by 
the  seller  of  goods  to  the  buyer  and  directing  a  delivery  of  the  goods 
by  a  third  person  to  the  buyer,  is  not  a  sufficient  memorandum  of 
the  sale,  as  it  does  not  necessarily  imply  any  contract  of  sale.*  Where 
a  memorandum  by  a  broker  is  relied  on  to  bind  the  buyer,  ancl  the 
sale  was  made  subject  to  the  buyer's  approval,  the  failure  to  state 
such  fact  in  the  memorandum  has  been  held  to  render  it  insufficient.' 
So,  if  a  contract  for  the  sale  of  goods  is  with  warranty  as  to  quality, 
such  warranty  is  an  essential  element  of  the  contract  and  must  be 
stated.'  The  fact  that  abbreviations  or  figurra  are  used  in  the  memo- 
randum will  not  of  itself  render  it  too  indefinite.  Oral  evidence  may  be 
received  to  show  in  what  sense  they  were  used  and  their  meaning 
explained  as  understood  between  the  parties.*  And  a  misspelling  will 
not  affect  the  sufficiency  of  the  memorandum  if  the  word  intended  is 
apparent.* 

277.  Terms  of  Payment. — ^The  broad  view  has  been  taken  that  the 
failure  to  mention  the  time  for  paying  the  balance  of  the  purchase 
money,  in  a  receipt  for  a  part  payment  towards  the  purchase  price 
of  real  estate,  renders  the  receipt  insufficient  as  a  memorandum, 
irrespective  of  whether  the  sale  was  for  cash  on  delivery  of  the  deed 

398;  65  Am.  Dec.  668;  37  A.  S.  R.  6.  King  v.  Jannan,  35  Aik.  190,  37 
163;  2  L.R.A.  213;  11  L.R.A.  97;  9  Am.  Rep.  U.  Such  an  order  cannot 
Ann.  Cas.  1060;  6  Eng.  Rul.  Cas.  254;  itself  operate  as  a  receipt  and  aocept- 
15  Eng.  Rul.  Cas.  357.  ance  of  the  goods  for  Uie  purpose  of 

2.  Doty  V.  Wilder,  15  111.  407,  60  taking  the  sale  out  of  the  operation  of 
Am.   Dec.   756;   Morris  v.   Blair,   39  the  statute.    See  supra,  par.  240. 
Ind.  90, 10  Am.  Rep.  135;  O'Donnell  v.       6.  Broadbman  v.  Spooner,  13  Allen 
Leeman,  43  Me.  158,  69  Am.  Dec.  54;    (Mass.)  353,  90  Am.  Dee.  196. 
Davis  V.  Rowell,  2  Pick.  (Mass.)  64;       7.  Peltier  v.  C!ollins,  3  Wend.   (N. 
13  Am.  Dec.  398;  Dunham  v.  Hartman,  Y.)  459,  20  Am.  Dec.  711. 

153  Mo.  625,  55  S.  W.  233,  77  A.  S.  R.       8.  Barry  v.  Coombe,  1  Pet.  640,  7  U. 

741;  Johnson  v.  Buck,  36  N.  J.  L.  338,  S.  (L.  ed.)  295;  Salmon  Falls  Mfg.  Co. 

10  Am.  Rep.  243;  Gwathney  v.  Cason,  v.  Goddard,  14  How.  446, 14  U.  S.  (I* 

74  N.  C.  5,  21  Am.  Rep.  484;  Dicker-  ed.)  493;  Brewer  v.  Horst,  etc.,  Co., 

son  V.  Simmons,  141  N.  C.  325, 53  S.  E.  127  Cal.  643,  60  Pae.  418,  50  L.R.A. 

850,   8   Ann.   Cas.   361;   Meadows  v.  240;  New  England  Dressed  Meat,  etc, 

Meadows,  3  McCord  L.  (8.  C.)  458, 15  Co.    v.    Standard   Worsted    Co.,    165 

Am.  Dec.  645.  Mass.  328,  43  N.  E.  112,  52  A.  S.  R. 

Note8:77A.  S.  R.  746;131A.  S.  R.  516;  Flegel  v.  Dowling,  54  Ore.  40, 

492 ;  Ann.  Cas.  1912D  1076.  102  Pac  178, 135  A.  S.  R.  812, 19  Ann. 

3.  Note:  L.R.A.1917E  900.  Cas.  1159.    See  also  Abbreviations, 

4.  Atwood  V.  Cobb,  16  Pick.  (Mass.)  vol.  1,  p.  63. 

227.  26  Am.  Dec.  657;  Ives  v.  Hazard,  9.  Crotty  v.  EflBer,  60  W.  Va.  258, 
4  R.  I.  14,  67  Am.  Dec.  500.  54  S.  E.  345,  9  Ann.  Cas.  770. 

Note:  26  Am.  Dec.  662.  ^. 
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or  not.**  The  general  rule,  however,  seems  to  be  that  where  the 
memorandum  is  silent  as  to  when  the  remainder  of  the  purchase 
price  is  to  be  paid  it  will  be  presumed  that  the  sale  was  for  cash,  and 
the  memorandum  will  not  be  insujSicient  for  a  failure  to  state  the 
terms  of  payment  provided  other  terms  were  not  actually  agreed 
upon  by  the  parties.**  Where  the  consideration  or  price  is  not  to 
be  paid  in  cash,  as  in  case  of  contracts  for  the  sale  of  land  where 
notes  secured  by  a  purchase  money  mortgage  are  to  be  given  for  a 
part,  the  terms  of  payment  must  be  stated.**  So  a  memorandum  of 
a  sale  at  auction  on  credit  made  by  the  auctioneer,  which  fails  to 
state  the  time  and  terms  of  payment,  is  insufficient,*'  as  where  it 
does  not  show  the  terms  of  payment  except  by  stating  "one  third 
cash  down."  **  A  receipt  given  by  a  vendor  reciting  the  payment 
by  the  vendee  of  a  certain  part  of  the  price  in  cash,  and  that  a  bond 
for  title  will  be  given  "on  execution  of  notes  for  the  balance  of  the 
purchase  money"  has  been  held  insufficient  to  bind  the  vendor  for 
failure  to  state  the  terms  of  the  future  payments.**  The  fact  that 
a  mistake  is  made  in  reciting  the  terms  of  payment  does  not  affect 
the  sufficiency  of  the  memorandum,  as  where  the  terms  of  payment 
are  recited  as  cash,  whereas  partial  credit  was  to  be  given.**  Equity, 
however,  in  such  a  case,  under  its  general  jurisdiction  to  relieve  from 
mistakes,*'  will,  where  either  party  seeks  the  enforcement  of  the 
contract  according  to  the  terms  of  Uie  memorandum,  afford  relief.*^ 
Where  the  rule  prevails  that  the  memorandum  need  not  state  the 
consideration  for  the  vendor's  promise  to  convey,  it  is  also  held  that 
though  the  gross  consideration  is  stated  the  time  or  terms  of  payment 
need  not  be  stated.*^  The  failure  to  state  as  to  whether  a  purchase 
monoy  mortgage  is  to  be  given  for  the  deferred  payments  provided 
for  has  been  held  not  to  render  the  memoi-andum  insufficient.*" 
278.  Time  and  Place  of  Performance. — In  case  of  an  executory 
contract  of  sale  where  no  time  for  the  execution  of  the  conveyance 
is  limited  the  law  implies  that  it  is  to  be  done  within  a  reasonable 

10.  Elbert  V.  Cullen,  165  Mich.  75,       15.  Nelson  v.  Shelby  Mfg.,  eto.,  Co., 
130  N.  W.  185, 33  L.R.A.(N.S.)  84.        96  Ala.  515,  11  So.  695,  38  A.  S.  R. 

11.  Notes:  33  L.R.A.(N.S.)   85;  9  116. 

Ann.  Cas.  1062.  16.  Smith  v.  Jones,  7  Leigh  (Va.) 

12.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  165,  30  Am.  Dec.  498. 

96  Ala.  515,  11  So.  695,  38  A.  S.  R.       17.  See  Equitt,  vol.  10,  p.  288  et 
116;  O'Donnell  v.  Leeman,  43  Me.  158,  seq. 

69  Am.  Dec.  54;  Campbell  v.  Thomas,       18.  Smith  v.  Jones,  7  Leigh   (Va.) 
42  Wis.  437,  24  Am.  Rep,  427.  165,  30  Am.  Dec.  498. 

Notes:    11   L.R.A.    98;    33   LJEIjL       19.  Bates  v.  Harris,  144  Ey.  369, 
(N.S.)  85;  9  Ann.  Caa.  1060.  138  S.  W.  276,  36  L.R.A.(N.S.)  154 

IS.  Norris  v.  Blair,  39  Ind,  90,  10       Note:  33  L.R.A.(N.S.)  84. 
Am.  Rep.  135.  20.  Ruzicka  v.  Hotovy,  72  Neb.  589, 

14.  O'Donnell  v.   Leeman,  43  Me.  101 N.  W.  328, 9  Ann.  Cas.  1059. 
158,  69  Am.  Dec.  54 

647 


Digitized  by 


Google 


§  279  STATUTE  OF  FltAUDS  26  H.  U.  U 

time,  and  the  failure  to  incorporate  in  the  memorandum  such  a 
statement  does  not  render  it  insufficient.*  Where  in  case  of  a  sale 
of  chattels  no  time  of  delivery  is  stipulated  for,  the  law  implies  that 
delivery  is  to  be  made  in  a  reasonable  time,*  and  the  failure  to 
state  the  time  for  delivery  has  been  held  not  to  affect  the  sufficiency 
of  the  memorandum  of  the  sale.'  On  the  theory  that  in  the  sale 
of  chattels  the  place  of  delivery  is  not  an  essential  feature  of  the 
sale,  as  the  law  fixes  the  place  where  no  place  of  delivery  is  stipulated 
for,  it  is  held  that  a  memorandum  of  such  a  sale  is  not  defective 
because  it  fails  to  state  the  place  of  delivery.*  On  the  other  hand  it 
has  been  held  that  where  either  time  or  place  of  delivery  is  orally 
stipulated  for  and  the  contract  is  sought  to  be  enforced  in  accordance 
with  such  stipulation,  it  must  be  included  in  the  memorandum.* 

279.  Description  of  Goods  Sold.-^In  case  of  contracts  for  the  sale 
of  goods  the  memorandum  must  designate  with  reasonable  certainty 
the  subject  matter  of  the  sale,'  and  where  the  sale  is  of  a  quantity 
of  a  commodity  the  quantity  must  be  stated  with  reasonable  certainty 
as  well  as  its  kind.'  Thus  where  a  letter  referring  to  an  oral  contract 
for  the  sale  of  corporate  stock  in  no  way  designates  the  corporation 
it  is  insufficient  to  bind  the  writer.*  While  the  designation  of  the 
goods  sold  cannot  be  left  entirely  to  oral  proof,  a  description  thereof 
is  not  necessarily  insufficient  because  on  its  face  it  may  be  too  gen- 
eral or  indefinite  to  be  applied  to  any  particular  property.  In  such 
a  case  the  situation  of  the  parties  and  the  surrounding  circumstances 
at  the  time  of  the  sale  may.  be  shown  to  apply  the  contract  to  the 
subject  matter,  and  if  where  so  applied  the  subject  matter  may  be 
established  with  reasonable  certainty  it  is  sufficient.*  Thus  where  a 
telegram  designated  the  subject  matter  of  the  sale  by  an  arbitrary 
number,  which  was  intended  to  refer  to  particular  goods,  the  descrip- 

1.  Easton  v.  Montgomery,  90  Cal.  126  Ga.  8,  54  S.  E.  939,  7  Ann.  Cas. 
307,  27  Pac.  280,  25  A.  S.  R.  123;  927;  New  England  Dressed  Meat,  etc., 
Ullsperger  v.  Meyer,  217  111.  262,  75  Co.  v.  Standard  Worsted  Co.,  165 
N.  E.  482,  3  Ann.  Cas.  1032,  2  L.R.A.  Mass.  328,  43  N.  E.  112,  52  A.  S.  R. 
(N.S.)  221;  Atwood  v.  Cobb,  16  Pick.  516. 

(Mass.)   227,  26  Am.  Dec.  657;  Ru-  7.  North  v.  Mendel,  73  Ga.  400,  64 

zicka  V.  Hotovy,  72  Neb.  589,  101  N.  Am.  Rep.  879. 

W.  328,  9  Ann.  Cas.  1059.  8.  Hightower  v.  Ansley,  126  Ga.  8, 

2.  See  Sales,  vol.  23,  p.  1368.  54  S.  E.  939,  7  Ann.  Cas.  927.    As  to 

3.  Williams  v.  Robinson,  73  Me.  186,  whether  a  contract  for  the  sale  of  cor- 
40  Am.  Rep.  352.  porate  stock  is  within  the  statute,  see 

4.  Salmon  Falls  Mfg.  Co.  v.  God-  supra,  par.  230. 

dard,  14  How.  446,  14  U.  S.  (L.  ed.)  9.  Salmon  Palls  Mfg.  Co.  v.  God- 
493;  Willis  v.  EUis,  98  Miss.  197,  53  dard,  14  How.  446,  14  U.  S.  (L.  ed.) 
So.  498,  Ann.  Cas.  1913A  1039.  493;  Brewer  v.  Horst,  etc,  Co.,  127 

5.  Smith  V.  Shell,  82  Mo.  215,  52  Cal.  643,  60  Pae.  418,  50  L.R.A.  240; 
Am.  Rep.  365.  New  England  Dressed  Meat,  etc.,  Co.  ▼. 

6.  North  V.  Mendel,  73  Ga.  400,  54  Standard  Worsted  Co.,  165  Mass.  328, 
Am.  Rep.  879;  Hightower  v.  Ansley,  43  N.  E.  112,  52  A.  S.  R.  516. 
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tioD  has  been  held  sufficient.**  The  sufficiency  of  the  description  has 
also  been  upheld  where  the  agreement  was  to  sell  all  of  or  a  certain 
interest  in  all  of  the  property  of  the  seller.*^ _ 

280.  Identification  of  Debt  Guaranteed. — In  case  of  a  promise  to 
answer  for  Uie  debt  of  another  it  is  not  necessary  that  the  debt  should 
be  described  witli  minute  particularity.  Such  contracts  like  all  others 
are  to  be  read  in  the  light  of  surrounding  circumstances,  and  where 
with  their  aid  or  the  aid  of  other  writing  the  debt  may  be  identified 
with  reasonable  certainty  the  memorandum  will  be  deemed  suffi- 
cient.** This  has  been  held  true  where  the  memorandum  described 
the  debt  as  a  bill  owing  by  the  debtor  to  the  creditor,  and  the  extrinsic 
evidence  of  the  surrounding  circumstances  showed  that  the  only  in- 
debtedness of  the  debtor  to  the  creditor  was  one  for  certain  goods 
sold.**  Ordiqarily  the  name  of  the  person  for  whom  the  promisor 
becomes  surety  should  be  given  in  the  memorandum  in  order  to 
identify  the  debt.** 

281.  Contracts  of  Employment. — Contracts  of  employment  for  a 
longer  period  than  a  year  are  within  the  infra  annum  clause  of  the 
statute,**  and  the  rule  that  the  memorandum  must  contain  the 
material  substantive  terms  of  the  contract  is  fully  applicable  to  such 
c(m tracts.**  Thus  a  memorandum  of  such  a  contract  is  insufficient 
where  the  nature  of  the  service  to  be  rendered  is  not  set  forth  but 
must  be  shown  by  oral  evidence ;  and  it  has  been  held  that  a  letter 
whereby  the  writer  agrees  to  employ  the  person  to  whom  it  is  ad- 
dressed for  a  period  of  three  years,  or  for  such  portion  of  that  period 
as  the  employee  shall  show  the  ability  that  he  claims  to  have  in  per- 
formance of  the  work,  does  not  constitute  a  sufficient  memorandum 
of  the  contract  of  employment,  there  being  nothing  therein  by  which 
the  standard  of  ability  required  of  the  employee  can  be  fixed  without 
a  resort  to  parol  evidence  of  the  conversations  between  the  parties.*' 
Also,  as  a  general  rule,  the  memorandum  must  state  the  compensation 
to  be  paid.** 

Description  of  Land  and  Interest  Therein 

282.  In  General. — It  is  well  settled  that  tne  memorandum,  in  case 
of  a  contract  to  sell  land,  must  describe  the  land  sold.    If  an  insuffi- 

10.  Brewer  v.  Horst.  etc.,  Co.,  127       14.  Note:  13  Ann.  Cas.  314. 
Cal.  643,  60  Pac.  418,  50  L.R.A.  240;       15.  See  surpa,  par.  55  et  seq. 

11.  Moavon  v.  Moayon,  114  Ky.  855,       16.  See  supra,  par.  276. 

72   S.  "W.^S,  102  A.  S.  R.  303,  60  17.  Wagniere  v.  Dunnell.  29  B.  1. 

L.R.A.  415.  580.  73  Atl.  309,  17  Ann.  Cas.  205. 

12.  Wills  V.  Ross,  77  Ind.  1,  40  Am.  18.  Seymour  v.  Oelriehs,  156  Cal. 
Rep.  279;  Haskell  v.  Tukesbury,  92  782, 106  Pac.  88, 134  A.  S.  R.  154.  As 
Me.  551,  43  Atl.  500,  69  A.  S.  R.  529;  to  the  necessity  for  stating  the  con- 

13.  Haakell  v.  Tukesbury,  92  Me.  sideraticm  generally,  see  infra,  par.  293 
551,  43  Atl.  500,  69  A.  S.  R.  529.  et  seq.    , 
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cient  description  is  given  or  there  is  no  description,  oral  evidence  is 
not  admisaible  in  aid  of  the  memorandum,  because  the  court  will 
never  receive  such  evidence  both  to  describe  the  land,  and  then  to 
apply  the  description.*'  This  rule  is  fully  applicable  to  auction 
sales.*'  Though  the  land  is  sufficiently  described,  the  memorandum 
may  be  insufficient  for  uncertainty  as  to  the  interest  therein  which 
is  to  be  conveyed.*  Thus  in  case  of  an  agreement  for  a  lease  the 
memorandum  must  designate  the  length  or  duration  of  the  term;' 
and,  though  the  length  of  the  term  is  stated,  the  memorandum  has 
been  held  insufficient  for  failure  to  state  when  it  was  to  begin,  as 
there  is  no  inference  that  the  term  is  to  begin  from  the  date  of  the 
agreement  in  the  absence  of  language  pointing  to  that  conclusion.' 
So  in  case  of  a  contract  to  assign  a  leasehold  estate  the  memorandum 
should  describe  with  reasonable  certainty  the  length  or  duration  of 
the  term.*    Abbreviations  may  be  restorted  to  in  the  description  of 

19.  Bayne  v.  Wig^^,  139  U.  S.  210,  Coal,  etc.,  Co.,  234  Pa.  St.  100,  83  Atl. 

11  S.  Ct.  521,  35  U.  S.  (L.  ed.)  144;  54,  L.R.A.1917A  596;  Cunha  v.  Cal- 

Alabama  Mineral  Land  Co.  v.  Jackson,  lery,  29  R.  I.  230,  69  Atl.  1001,  132 

121  Ala.  172,  25  So.  709,  77  A.  S.  R.  A.   S.  R.  811,  18  L.R.A.(N.S.)   616j 

46;  Thompson  v.  New  South  Coal  Co.,  Meadows  v.  Meadows,  3  McCord  Jj. 

135  Ala.  630,  34  So.  31,  93  A.  S.  R.  (S.  C.)  458,  15  Am.  Dec.  645;  Pippin 

49,  62  L.R.A.  55i;  Smith  v.  Jones,  66  v.  James,  1  Humph.  (Tenn.)  325,  34 

Ga.  338,  42  Am.  Rep.  72;   Allen  v.  Am.  Dec.  652;  Crotty  v.  Effler,  60  W. 

Kitchen,  16  Idaho  133,  100  Pae.  1052,  Va.-258,  54  8.  E.  345,  9  Ann.  Cafl.  770; 

18  Ann.  Cas.  914,  L.R.A.1917A  563;  Atlee  v.  Bartholomew,  69  Wis.  43,  33 

Ridgway  v.  Ingram,  50  Ind.  145,  19  N.  W.  110,  5  A.  S.  R.  103. 

Am.  Rep.  706;  Ross  v.  Allen,  45  Kan.  Notes:  26  Am.  Dec.  665;  96  Am. 

231,  25  Pac.  570,  10  L.R.A.  835;  Han-  Dec.  675;  11  L.R.A.  98;  L.R.A.1916C 

ly  V.  Blackford,  1  Dana  (Ky.)  1,  25  1127;  6  Eng.  Rul.  Cas.  250. 

Am.    Dec.    114;    Roberts   v.   Bennett,  20.  Dunham  v.  Hartman,  153  Mo. 

166  Ky.  588,  179  8.  W.  605,  L.R.A.  625,  55  S.  W.  233,  77  A.  S.  R.  741. 

1916C  1098;  Hall  v.  Cotton,  167  Ky.  Note:  Ann.  Cas.  1912D  1076. 

464,   180    S.    W.    779,    L.R.A.1916C  1.  Farwell    v.    Mather,    10    AUen 

1124;     Hazard    v.    Day,     14    Allen  (Mass.)  322, 87  Am.  Dec  641. 

(Mass.)   487,  92  Am.  Dec.  790;  Mc-  Note:  6  Eng.  Rul.  Cas.  250. 

Guire  v.  Stevens,  42  Miss.  724,  2  Am.  2.  Abeel  v.  Radcliff,  13  Johns.  (N. 

Rep.  649;  Holmes  v.  Evans,  48  Miss.  Y.)   297,  7  Am.  Dec.  377;  Clinan  v. 

247,  12  Am.   Rep.   372;   Dunham  v.  Cooke,  1  Seh.  &  Lef.  22,  9  Rev.  Rep. 

Hartman,  153  Mo.  625,  65  8.  W.  233,  3,  6  Eng.  Rul.  Cas.  721,  15  Eng.  RuL 

77  A.  S.  R.  741;  Lowe  v.  Harris,  112  Cas.  344;  Marshall  v.  Berridge,  19  Ch. 
N.  C.  472,  17  S.  E.  539,  22  L.R.A.  D.  233,  51  L.  J.  Ch.  329, 45  L.  T.  N:  S. 
379;  HalseU  v.  Renfrow,  14  Okla.  674,  599,  30  W.  R.  93,  15  Eng.  Rul.  Cas. 

78  Pac.  118,  2  Ann.  Cas.  286;  Bogard  345. 

v.  Barhan,  52  Ore.  121,  96  Pac.  673,  Note:  15  Eng.  Rul.  Cas.  357. 

132  A.  S.  R.  676;  Fl^el  v.  Dowling,  3.  Marshall  v.  Berridge,  19  Ch.  D. 

54  Ore.  40,  102  Pac.  178, 135  A.  S.  R.  233,  51  L.  J.  Ch.  329.  45  L.  T.  N.  b. 

812,  19  Ann.  Caa.  1159;  Jackson  v.  599,  30  W.  R.  93,  15  Eng.  Rul.  Cas. 

Steams,  58  Ore.  57, 113  Pac  30,  Ann.  345. 

Cas.  1913A  284,  37  L.R.A. (N.S.)  639:  4.  Kingsley  v.  Siebrecht,  92  Me.  23, 

Safe  Deposit,  etc.,   Co.  ▼.  Diamond  42  AU.  249,  69  A.  S.  R.  486. 
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the  land  without  rendering  the  description  insufficient.*  The  fact 
that  in  the  application  of  the  description  there  is  a  variance  between 
a  general  and  a  particular  description  does  not  affect  the  sufficiency 
of  the  memorandum,  and  as  a  general  role  the  particular  description 
will  control.*  Thus  land  described  in  a  contract  of  sale  as  a  "certain 
tract  of  land  called  Mount  Hope,  containing  about  forty  acres,  situated 
on  the  southerly  side  of  N.  river,"  may  be  shown  by  the  acts  of  the 
parties  to  include  a  tract  of  seventy  acres  known  to  the  parties  by  that 
name.' 

283.  Degree  of  Certainty  Required. — No  greater  certainty  in  the 
description  of  the  subject  matter  is  required  in  a  contract  for  the-sale 
of  land  than  in  a  conveyance,*  and  no  more  particular  description 
is  necessary  under  the  statute,  in  a  contract  for  the  sale  of  real 
estate,  than  in  one  relating  to  personal  property.*  The  question  as 
to  the  degree  of  certainty  with  which  the  subject  matter  of  a  sale 
must  be  denoted  most  frequently  arises  in  case  of  contracts  for  the 
sale  of  land.  WhUe  the  cases  on  this  question  are  not  harmom'ous, 
they  agree  in  this,  that  it  is  not  essential  that  the  description  have 
such  particulars  and  tokens  of  identification  as  to  render  a  resort  to 
extrinsic  aid  entirely  needless  when  the  writing  comes  to  be  applied 
to  the  subject  matter.  Tlie  terms  may  be  abstract  and  of  a  general 
nature,  if  with  the  assistance  of  external  evidence,  the  description, 
without  being  contradicted  or  added  to,  can  be  connected  with  and 
applied  to  the  very  property  intended,  and  to  the  exclusion  of  all 
other  property.**    The  situation  of  the  parties  and  the  surrounding 

5.  Melone  v.  Ruffino,  129  Cal.  514,  37  N.  E.  73,  23  L.R.A.  555;  Colerick 
62  Pae.  93,  79  A.  S.  R.  127.  v.  Hooper,  3  Ind.  316,  56  Am.  Dec. 

6.  See  Deeds,  vol.  8,  p.  1085  et  eeq.,  505;  Hanly  v.  Blackford,  1  Dana 
as  to  conflicts  in  description  in  deeds.  (Ky.)  1,  25  Am.  Dec.  114;  Moayon  v. 

7.  Old  Colony  R.  Corp.  v.  Evans,  Moayon,  114  Ky.  855,  72  S.  W.  33, 102 
6  Gray  (Mass.)  25,  66  Am.  Dee.  394.  A.  S.  R.  303,  60  L.R.A.  415;  Bates  v. 

8.  Doty  v.  Wilder,  15  lU.  407,  60  Harris,  144  Ky.  399,  138  S.  W.  276, 
Am.  Dec.  756.  See  Deeds,  vol.  8,  p.  36  L.B.A.(N.S.)  154;  Foor  v.  Mechan- 
.1072  et  seq.,  as  to  the  sufficiency  of  the  ies'  Bank,  etc.,  Co.,  144  Ky.  682,  139 
description  of  the  land  conveyed.  S.    W.   840,   Ann.    Cas.   1913 A   714; 

9.  Hurley  v.  Brown,  98  Mass.  545,  Hurley  v.  Brown,  98  Mass.  545,  96 
96  Am.  Dec  671.  Am.  Dee.  671;  Sanders  v.  Bryer,  152 

10.  Ryan  v.  United  States,  136  U.  Mass.  141,  25  N.  E.  86,  9  L.R.A. 
S.  68,  10  S.  Ct.  913,  34  U.  S.  (L.  ed.)  265;  Hand  v.  Grant,  6  Smedes  &  M. 
447;  Caldwell  v.  Center,  30  Cal.  539,  (Miss.)  508,  43  Am.  Deo.  528;  Holmes 
89  Am.  Dec.  131;  Preble  v.  Abrahams,  v.  Evans,  48  Miss.  247,  12  Am.  Rep. 
88  Cal.  245,  26  Pac.  99,  22  A.  S.  R.  372;  Ruzicka  v.  Hotovy,  72  Neb.  589, 
301;  Hodpes  v.  Rowing,  58  Conn.  12,  101  N.  W.  328,  9  Ann.  Cas.  1058;  Hal- 
18  Atl.  979,  7  L.R.A.  87;  Kilday  v.  sell  v.  Renfrow,  14  Okla.  674,  78  Pao. 
Schancupp,  91  Conn.  29,  98  Atl.  335,  118,  2  Ann.  Cas.  286;  Bogard  v.  Bar- 
L.R.A.1197A  151:  Dotv  v.  Wilder,  15  ban,  52  Ore.  121,  96  Pae.  673,  132  A. 
lU.  407.  60  Am.  Dec.  756;  McConnell  S.  R.  676;  Flegel  v.  Dowling,  54  Ore. 
v.  Brillhart,  17  Dl.  354,  65  Am.  Dec.  40,  102  Pac.  178,  135  A.  S.  R.  812.  19 
661:  Haves  v.  O'Brien,  149  111.  403.  Ann.  Cas.  1159;  Phillips  v.  Swank,  120 
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circumstances  when  the  contract  was  made  may  be  shown  by  parol 
evidence,  so  that  the  court  may  be  placed  in  the  position  of  the 
parties  themselves,  and  if  then  the  subject  matter  is  identified  it  is 
enough.**  This  principle  is  merely  an  application  of  the  general 
rule  that  that  is  certain  which  may  be  made  certain,  as  expressed 
in  the  maxim  certum  est  quod  certum  reddi  potest.**  And  the  cir- 
cumstance that  a  conflict  arises  in  the  outside  evidence  cannot  be 
allowed  the  force  of  proof  that  the  written  description  is  in  itself 
insufficient.*'  It  has  been  said  that  it  will  be  presumed  that  a  deecrip- 
tion  which  actually  corresponds  with  an  estate  owned  by  a  con- 
tracting party  is  intended  to  apply  to  that  particular  estate,  although 
couched  in  such  general  terms  as  to  agree  equally  well  with  another 
estate  which  he  does  not  own.**  Descriptions  omitting  town,  county, 
or  state  where  the  property  is  situated  have  frequently  been  held  suffi- 
cient, where  the  writing  provides  other  means  of  identification ;  ** 
but  where  there  was  nothing  in  the  memorandum  or  connected  writ- 
ing to  supply  such  omission  the  memorandum  has  been  held  insuffi- 
cient.** 

284.  Selection  of  Land  Left  to  Party. — ^The  authorities  are  not  in 
accord  as  to  whether  the  fact  that  the  selection  of  the  land  to  be 
conveyed  is  left  to  one  of  the  parties  renders  the  memorandum 
inaufRcient  for  failure  to  describe  the  land  to  be  conveyed.  It  seems 
that  if  the  vendor  has  several  tracts  of  land,  none  of  which  are 
described  in  the  memorandum,  and  agrees  to  convey  one  to  be 
selected  either  by  himself  or  by  the  vendee,  there  is  not  a  sufficient 
description  of  the  land  to  be  conveyed  to  satisfy  the  statute.*'  In 
some  cases  it  is  held  that  though  the  contract  states  the  quantity  or 

Pa.  St.  76,  13  Atl.  712,  6  A.  S.  H.  14.  Hurley  v.  Brown,  98  Mass.  545, 

691;  Kennedv  r.  Gramling,  33  S.  C.  96  Am.  Dec.  671.    See  also  Kingsley  v. 

367,  11  S.  E'.  1081,  26  A.  S.  B.  676;  Siebreeht,  92  Me.  23,  42  Atl.  249,  69 

Peay  v.  Seigler,  48  S.  C.  496,  26  S.  E.  A.  S.  R.  486. 

885,  59  A.  S.  B.  731.  16.  Mead  v.  Parker,  115  Mass.  413, 

Notes:  26  Am.  Dec.  657;  96  Am.  15  Am.  Rep.  110;  Bogard  v.  Barhao, 

Dec.  675;  22  A.  S.   R.  306;  L.R.A.  52  Ore.  121,  96  Pac.  673, 132  A.  S.  R. 

1916C  1127;  9  Ann.  Cas.  774.  676;  Plegel  v.  Dowling,  54  Ore.  40, 

11.  Barry  v.  Coombe,  1  Pet.  640,  7  102  Pac.  178,  135  A.  8.  R.  812,  19 
U.  S.  (L.  ed.)  295;  Preble  v.  Abra-  Ann.  Cas.  1159;  Crottv  v.  Effler,  60 
hams,  88  Cal.  245,  26  Pac.  99,  22  A.  S.  W.,Va.  258,  54  S.  E.  345,  9  Ann.  Cas. 
R.  301;  Bates  v.  Harris,  144  Ky.  399,  770. 

138  S.  W.  276,  36  L.R.A. (N.S.)  154;  Note:  9  Ann.  Cas.  774. 

Mead  v.  Parker,  115  Mass.  413.  15  16.  Allen  v.  Kitchen,  16  Idaho  133, 

Am.  Rep.  110;  Kennedy  v.  Gramling.  100    Pac.    1052,    18    Ann.    Cas.   914, 

33  S.  C.  367,  11  S.  E.  1081,  26  A.  S.  L.R.A.1917A  563  (description  as  lots 

R.  676.  11,  12  and  13  in  blodc  13  Lemp's  ad- 

12.  Preble  v.  Abrahams,  88  Cal.  245,  dition). 

26  Pac.  99,  22  A.  S.  R.  301.  17.  Cole  v.  Cole,  99  Miss.  335,  54 

13.  Ryan  v.  United  States,  136  U.  S.  So.  953.  Ann.  Cas.  1913B  332,  84 
68,  10  S.  Ct.  913,  34  U.  8.  (L.  ed.)  L.R.A.(N.S.)  147. 

447.  Note:  34L.R.A.(N.S.)  147. 

652 


Digitized  by 


Google 


25  B.  C.  L.  STATUTE  OF  FRAUDS  i  286 

number  of  acres  yet  if  it  leaves  the  particular  land  to  the  subse- 
quent selection  or  designation  of  one  of  the  parties  it  does  not  stand- 
ing alone  contain  a  sufficient  description  to  satisfy  the  statute.^^ 
And  it  has  been  held  that  where  the  purchaser  agrees  to  make  the 
selection  he  is  not  thereby  estopped  to  assert  the  invalidity  of  the 
contract  for  failure  sufficiently  to  designate  the  land,  as  the  under- 
taking of  the  purchaser  is  in  effect  no  more  than  an  oral  contract 
on  his  part  thereafter  to  enter  into  a  binding  contract  of  purchase 
which  is  to  the  same  extent  as  a  present  con^*act  of  purchase  within 
the  operation  of  the  statute.*'  In  other  cases,  however,  and  this 
seems  to  be  the  better  view,  if  the  tract  out  of  which  the  number  of 
acres  agreed  to  be  conveyed  is  described,  the  selection  of  the  par- 
ticular land  to  be  conveyed  may  be  left  to  one  of  the  parties  with- 
out rendering  the  memorandum  insufficient  for  failure  to  describe 
adequately  the  land  to  be  conveyed,  especially  where  a  selection  is 
in  fact  made,  as  in  such  a  case  though  the  land  is  not  specifically 
described  there  is  a  definite  mode  of  ascertaining  the  same  prescribed 
in  the  contract.*' 

285.  SofSciency  of  Particular  Descriptions  Upheldj — The  rule 
upholding  the  sufficiency  of  the  description  where  it  may  be  fitted 
by  extrinsic  evidence  to  a  particular  lot  or  tract  of  land  has  been 
applied  where  the  lend  was  described  as  all  of  or  a  certain  interest 
in  all  of  the  land  owned  by  the  vendor;  *  as  that  previously  sold 
to  the  vendor  by  the  vendee  *  or  by  a  third  person  ;•  as  a  lot  having 
a  certain  number  on  a  certain  street;  *  as  ^,  house  and  lot  adjoining 
a  certain  railway  depot; '  as  the  vendor's  tract  of  land  located  at  a 

18.  Alabama  Mineral  Land  Co.  v.  W.  Va.  258,  54  S.  E.  345,  9  Ann.  Gas. 
Jackson,  121  Ala.  172,  25  So.  709,  77  770,  it  is  held  that  a  contract  for  the 
A.  S.  R.  46.  sale  of  land,  which  describes  the  land 

Notes:    34    L.R.A.(N.S.)    149;    19  as  being  the  sanie  tract  previously  sold 

Ann.  Cas.  373.  by  a  specified  corporation  to  a  named 

19.  Alabama  Mineral  Land  Co.  f.  third  person,  is  not  rendered  insuf- 
Jackson,  121  Ala.  172,  26  So.  709,  77  flcient  to  satisfy  the  requirements  of 
A.  S.  R.  46.  See  supra,  par.  133,  as  to  the  statute  of  frauds  by  the  fact  that 
the  effect  of  an  oral  agreement  to  enter  jt  omits  part  of  the  name  of  the  cor- 
"■',?«  "n'S-^^^^^'x"  P^^^f  '"nf„„  poratioB,  if  enough  of  the  name  iq 
inf'p  f^rT76  ^°^'  P  ^^«o*o^^'  &'^«°  to  ^^""^  y'^  corporation  is  in- 
T  R  f"vl^'oftT  ^'^-  ^'"-  ^^^'  ^  tended  and  to  distinguish  it  from  all. 

Notes:    34    L.R.A.(N.S.)    147;    19  other  corporations. 

Ann.  Cas.  373.  p  *"  ^^  TA  ^^i  ^  J*  w  ^^'  ^ 

1.  Moayon  v.  M6ayon,  114  Ky.  855,  ^%  ^J^'.  ^^  L.R.A.  835,  Harper  v. 

72  8.  W.  33,  102  A.  S.  R.  303,  60  ™P?*?"'  iX"'^  .^  ^-  ?•  ^?^' 
L.R.A.  415.  LJBA.a918C  517  and  note.     See  also 

2.'  Atwood  V.  Cobb,  16  Pick.  (Mass.)  KiWay  v.  Sohaneupp,  91  Conn.  29,  93- 
227,  26  Am.  Dec.  657.  .  Atl.  336,  L.R. Aa917 A  151. 

8.  Foor  V.   Mechanics'   Bank,   etc..       Note:  L.R.A.1918C  522. 
Co.,  144  Ky.  682, 189  S.  W.  840.  Am.      6,  Doty  v.  Wilder,  15  IIU  407,  60 
Cas.  1913A  714.   In  Crotty  v.  Effler.  60  Am.  Dec.  ^Sfr  ,t 
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certain  place ;  *  as  "a  house  and  lot  of  land  sitpated"  on  a  certain 
street  in  a  certain  city ; '  as  "forty  acres  of  the  eighty  acre  tract" 
at  a  certain  place ;  *  as  that  which  the  vendee  or  a  third  person  is  in 
possession  of,*  or  on  which  one  of  the  parties  at  the  time  resides." 
From  an  early  date  a  description  of  the  land  by  a  particular  name 
by  which  it  is  known  in  the  locality  has  been  held  sufficient.*^ 

286.  Instances  of  Descriptions  Held  Insuffldent — The  description 
of  the  subject  matter  as  "a"  piece  or  lot  of  land  is  generally  held 
insufficient,**  and  the  same  has  been  held  true  as  to  a  description 
of  the  land  as  "this  place,"  *•  or  as  a  tract  of  land  containing  a 
certain  number  of  acres  without  reference  to  locality.**  If  it  appears 
that  the  vendor  owned  several  estates  which  would  meet  the  general 
description,  as  where  the  description  is  of  "my"  or  "a"  house  and 
lot  on^  a  certain  street  and  the  extrinsic  evidence  shows  that  the 
vendor  owned  several  houses  and  lots  on  the  street,  it  has  been  held 
insufficient;*'  and  this  has  been  held  true  though  the  land  is  fur- 
ther described  as  situated  on  the  corner  of  certain  streets  in  a  certain 
city.**  A  description  of  the  land  as  one  half  or  other  fraction  of  a 
tract  without  any  further  designation  has  been  held  insufficient,*' 
and  also  a  description  as  a  certain  number  of  acres  out  of  a  larger 

6.  Hodges  V.  Kowing,  58  Conn.  12,  Clark  v.  Cagle,  141  Ga.  703,  82  S.  E. 
18  Atl.  979,  7  L.R.A.  87;  Colerick  v.  21,  L.E.A.1915A  317;  Bates  v.  Harris, 
Hooper,  3  Ind.  316,  56  Am.  Dec.  505;  144  Ky.  399, 138  S.  W.  276,  36  L.KA. 
Bates  V.  Harris,  144  Ky.  399,  138  S.  (N.S.)  154;  Old  Colony  R.  Corp.  v. 
W.  276,  36  L.R.A.(N.8.)  154',  Bogard  Evans,  6  Gray  (Mass.)  25,  66  Am.  Dec. 
v.  Barhan,  52  Ore.  121,  96  Pac.  673,  394;  Bogawl  v.  Bariian,  62  Die.  121, 
132  A.  S.  R.  676;  Peay  v.  Seigler,  48  96  Pac.  673,  132  A.  S.  E.  676;  Heniy 
S.  C.  496,  26  S.  E.  885,  59  A.  S.  B.  v.  Flack,  210  Pa.  St.  245,  59  AU.  1070, 

"^^h  .      T  «.,«,«.,  ,,~,  105  A.  S.  R.  802  (hotel  designated  by 

Note:  L.RA.1916C  1127.  ng^ie) 

o/a^"'!^^  \?:'°^'  »8  Mass   545,       j^ot^.  gg  l.R.A.(N.S.)   154. 

^l^-  ■?f-.,®^^'oP1™^iif«*P'  12.  McOuire  v.  Stevens,  42  Miss, 
plied  in  Mead  v.  Parker,  115  Mass.  ^ivi   o  »„   t>„„  <5aq 

413, 15  Am.  Rep.  110.  ^l^A^^.    fi7fi 

8.  Preble  v.  Abrahams,  88  Cal.  245,  f^  ^'  u  n  ii  o^"  »  t  o^a 
26  Pac.  99,  22  A.  S.  R.  301.  flq  Atr"?So/i?2  r's    if  "ft^l^S 

9.  Bogard  v.  Barhan,  52  Ore.  121,  To  .  ,xt  o  .  ^H^  -  "  ^-  ^  ^^^'  ^® 
96Pac.  673, 132  A.  S.R.  676;  Phillips  L.R. A. (N.S.)  616. 

V.  Swank.  120  Pa.  St.  76,  13  AtL  712,       !*•  Hamilton    v.    Harvey,   121   DL 

6A'S  R  691  469, 13  N.  E.  210, 2  A.  S.  R.  118;  Hall 

Note:  ^  A.  S.  R.  132.  v.  Cotton,  167  Ky.  464, 180  S.  W.  779, 

10.  Bateman  v.  Hopkins,  157  N.  C.  L.R.A.1916C  1124. 

470,  73  S.  E.  133,  Ann.  Cas.  1913C       Note:  L.R.A.1916C  1129. 

642;  Kennedy  v.  Gramling,  33  S.  C.       16.  Notes:  96  Am.  Dec  675;  L.R.A. 

367,  11  S.  E.  1081,  26  A.  S.  R.  676.  1916C  1127. 

See  also  Foor  v.  Mechanics'  Bank,  etc.,       16.  Holmes  v.  Evans,  48  Miss.  247, 

Co.,  144  Ky.  682,  139  S.  W.  840,  Ann.  12  Am.  Rep.  372. 

Cas.  1913A  714.  17.  Jackson  v.  Steams,  58  Ore.  67, 

11.  Hawkins  v.  Stnddard,  132  Ga.  113  Pac.  30,  Ann.  Oas.  1913A  28^  37 
265,  63  S.  E.  852.  131  A.  S.  B.  190;  L.R.A.(N.S.)  630. 
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tract.^*  Where  land  is  sold  by  a  sheriff  under  an  order  of  sale  his 
return  may  constitute  a  suflScient  memorandum  of  the  sale,*'  but  in 
order  to  have  this  effect  it  must  contain  within  itself  or  reference  to 
other  writings  a  description  of  the  land  sold,  and  it  has  been  held 
that  an  indorsement  merely  on  the  back  of  Uie  order  of  sale  "sold" 
to  a  certain  person  is  insufficient  because  it  fails  to  designate  the 
land  sold,  it  not  being  a  presumption  on  which  the  court  can  act 
that  the  memorandum  referred  to  the  land  described  in  the  order 
of  sale.*" 

287.  Aiding  Uncertain  Description. — ^It  has  been  held  that  though 
in  the  first  instance  the  description  is  too  uncertain  for  the  identifica- 
tion of  the  land,  it  may  be  aided  by  the  subsequent  acts  of  the  parties 
in  the  deUvery  and  taking  of  the  possession.*  While  another  writing 
referred  to  in  the  memorandum  or  duly  connected  therewith  may  be 
used  to  identify  the  land  sold  in  aid  of  an  uncertain  description  in 
the  memorandum,*  it  is  otherwise  where  its  connection  with  the 
memorandum  must  be  proven  wholly  by  oral  evidence.*  A  lease- 
hold estate  may  be  sufficiently  described  by  a  reference  in  the  mem- 
orandum to  the  lease  under  which  the  lessee  liolds.* 

Designation  of  Parties 

288.  In  General. — Ordinarily  it  is  indispensable  that  the  memo* 
randum  should  show  not  only  who  is  the  person  to  be  charged,  but 
also  who  is  the  party  in  whose  favor  he  is  charged.  The  name  of  the 
party  to  be  charged  is  required  by  the  statute  to  be  signed,  so  that 
there  can  be  no  question  of  the  necessity  of  his  name  in  the  writing. 
But  the  authorities  have  equally  established  that  the  name,  or  a 
sufficient  description,  of  the  other  party  is  indispensable,  because, 

18.  Hanly  v.  Blackford,  1  Dana  49  S.  E.  232,  3  Ann.  Cas.  407  (holding 
(Ky.)  1,  25  Am.  Dee.  114;  Roberts  v.  that  a  memorandum  executed  at  the 
Bennett,  166  Ky.  588,  179  S.  W.  605,  same  time  as  a  deed,  whereby  the 
LJI.A.1916C  1098;  Safe  Deposit,  etc.,  grantee  agrees  to  "deed  back  .  .  . 
Co.  v.  Diamond  Coal,  etc.,  Co.,  234  Pa.  said  piece  of  land,"  shows  that  it  has 
St  100,  83  Atl.  54,  L.R.A.1917A  596.  reference  to  the  land  conveyed  by  the 

Note:  L.R.A.1916C  1100.  deed,  and  since  the  description  of  the 

19.  See  supra,  par.  204.  land  may  be  made  certain  by  a  refer- 

20.  Ridgway  v.  Ingram,  50  Ind.  145,   ence  to  the  deed,  the  memorandum  con- 

19  Am  Rep.  706.  tains   a  sufficient   description   of  the 
1.  Bulkley  v.  Devine,  127  HI.  406,  land  to  render  it  enforceable  under  the 

20  N.  E.  16,  3  L.R.A.  330;  Hayes  v.  statute  of  frauds). 

O'Brien,  149  Dl.  403,  37  N.  E.  73,  23  8.  Ridgway  v.  Ingram,  50  Ind.  14S, 

L.R.A.   555;   Keepers  v.   Yocum,  84  19  Am.  Rep.  706 ;  Cunha  v.  Gallery,  29 

Kan.  554,  114  Pae;  1063,  Ann.  Cas.  R.  I.  230,  69  Atl.  1001,  132  A.  S.  R. 

1912A  748;  Overstreet  v.  Rice,  4  Bush  811,  18  L.R.A.  (N.S.I  616. 

(Ky.)  1,  96  Am.  Dec.  279  (contract  Note:   18  L.R.A.(N.S.)    616.     See 

for  the  exchange  of  farms).  infra,  par.  318. 

Note:  Ann.  Cas.  1912A  748.  4.  Kingsley  ▼.  Siebrecht,  92  Me.  23, 

S.  Welbom  ▼.  Dixon,  7a  S.  C.  108,  42  -AtL  249,  68  A.  S.  R.  486. 
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without  it,  no  contract  is  shown.*  A  memorandum  of  an  auction 
sale  has  frequently  been  held  fatally  defective  for  failure  to  designate 
both  the  vendor  and  vendee.*  So  a  bill  of  merchandise  stating  items 
and  prices  merely  drawn  on  the  letter  head  of  the  buyer  without  statr 
ing  the  name  of  the  seller  has  been  held  insufficient  as  a  memorandum 
of  the  sale.'  In  case  of  sales  the  memorandum  should  properly  sliow 
which  party  was  the  buyer  and  which  the  seller,  though  Uiis  defect 
may  be  remedied  by  evidence  of  the  surrounding  circumstances.* 
289.  Letter  of  Credit. — ^An  open  letter  of  credit  addressed  to  the 
public  generally  is  held  a  sufficient  memorandum  of  the  writer's 
promise  to  answer  for  the  debt  of  the  person  to  whom  the  extension 
of  credit  is  requested,  as  regards  one  who  so  extends  credit  in  reliance 
on  the  letter.*  But  where  the  letter  is  addressed  to  a  particular  per- 
son, it  cannot  operate  in  favor  of  another  person  who  may  extend 
credit  on  the  faith  thereof.*"  And  the  requirement  that  the  parties 
be  named  precludes  the  admission  of  oral  evidence  to  show  a  mis- 
take on  the  part  of  the  writer  of  the  letter  in  naming  the  addressee, 
and  that  anotlier  person  was  intended  who  extended  credit  on  the 
faith  of  the  letter." 

5.  Remington  v.  Linthieum,  14  Pet.  Cas.  735,  29  B.  C.  L.  469,  3  Scott  238, 

?4,  10  U.  S.  (L.  ed.)  364;  Grafton  v.  2  Hodges  25,  6  Eng.  Rul.  Cas.  239. 

Cunimings,  99  U.  S.  100,  25  U.  S.  (L.  Notes:  25  A.  S.  E.  634;  13  Ann. 

ed.)  366;  North  v.  Mendel,  73  Ga.  400,  Cas.  313;  6  Eng.  Rul.  Cas.  249. 

54  Am.  Rep.  879;  MeConndl  v.  Brill-  «•  Grafton  v.  Cummings,  99  U.  S. 

hart,  17  111.  354,  65  Am.  Dec.  661;  F' ^^  ^--PwJJ^;  ^^«L^^.c^i  F^w'^oa^' 

Ross  V.  AUen,  45  Kan.  231,  25  Pac.  ^^^l"^"^' ^^l^f"*' ^^'J^^  ^-  \u     ' 

570, 10  L.R.A.  835;  Mertz  v.  Hubbard.  77  A.  S.  R   741;  Sherborne  v.  Sha>. 

75  kan.  1,  88  Pac.  529,  121  A.  S.  R.  ^  N.  H.  157,  8  Am.  Dec   47;  Mentz 

Q<;o  io  A  J«   P..  AS*;  a  T  R  A  m  Q  ^  ^-  Neuwntter,  122  N.  Y.  491,  25  N.  E. 

^11'  ^v    ?■  ^'^■^'    i.^-^o  d     oi  1044,  19  A.  S.  R.  514,  11  L.R.A.  97; 

If  i.^'S!^  "L"';  ®c   o^^Jfi  Ir^-,     '  Meadows  v.  Meadows,  3  MeCord  L.  (S. 
42  Atl.  249,  69  A.  S.  R.  486;  McElroy   (. .  453  ^5  j^  jy^^'  645. 

V.  Seery,  61  Md.  389,  48  Am.  Rep.       jj^^e:  Ann.  Cas.  1912D  1076. 

nO;   McGovem   v.   Hem,  153  Mass.       7  McElroy  v.  Seery,  61  Md.  389, 

308,  26  N.  E.  861,  25  A.  S.  R.  632, 10  43  Am.  Rep.  110. 

L.R.A.  815;  Lewis  v.  Wood,  153  Mass.       g.  Salmon  Falls  Mfg.  Co.  v.  God- 

321,   26  N.   E.   862,  11  L.R.A;   143;   dard,  14  How.  446,  14  U.  S.  (L.  ed.) 

Frahm  v.  Metcalf,  75  Neb.  241,  106  493. 

N.  W.  227,  13  Ann.  Cas.  312;  Sher-       Note :  6  Eng.  Rul.  Cas.  249. 

burne  v.  Shaw,  1  N.  H.  157,  8  Am.       9.  Lawrason    v.    Mason,    3    Cranch 

Dec.  47;  Johnson  v.  Buck,  35  N.  J.  L.   492,  2  U.  S.  (L.  ed.)  509. 

3i38,   10   Am.   Rep.   243;    Clement   v.       Note:  13  Ann.  Cas.  314. 

Yx)unK-MoRhea  Amssement  Co.,  70  N.       10.  Grant  v.  Naylor,  4  Cranch  224,  2 

JJ  Eq.  677,  67  Atl.  82,  118  A.  S.  R.   U.  S.   (L.  ed.)  603.     As  to  letters  of 

747-  Mentz  v.  Neuwritter,  122  N.  Y.   credit  generally,  see  Bills  and  Notes, 

491,'  25  N.  E.  1044,  19  A.  S.  R.  514,  vol.  3,  p.  848;  Guaranty,  vol.  12,  p. 

11  L.R.A.  97;  Lusky  v.  Keiser,  128   1065. 

Tenn  705, 164  S.  W.  777,  L.R.A.lOL'iC       11.  Grant  v.  Navlor,  4  Cranch  224, 

400;  Laythoarp  r.  Bryant,  2  Bing.- N.  2  U.  S.  (L.  ed.)  603.  ,,     . 
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290.  Sofficwncy  of  Oesignatioii  of  Party. — ^Tho  description  of  a 
party  to  the  contract  may  be  sufficient  without  an  express  statement 
of  his  name,  if  data  are  given  by  which  he  may  be  identified.  Oral 
evidence  is  admissible  to  apply  the  description  and  identify  the 
person  meant  by  it**  And  it  does  not  affect  the  sufficiency  of  the  mem- 
orandum that  one  of  the  parties  is  designated  by  a  fictitious  name.*' 
Thus  a  letter  to  an  agent  who  was  attempting  to  collect  a  debt  owing  to 
his  principal  that  if  hk  "concern"  will  give  the  debtor  further  time 
the  writer  will  see  that  the  debt  is  paid  sufficiently  designates  the 
creditor.**  It  is  not  always  necessary  that  a  party  .be  designated  by 
his  Christian  as  well  as  his  surname,*'  and  the  description  of  a  person 
by  his  Christian  name  without  giving  his  surname  may  be  sufficient.** 
Thus  where  the  memorandum  of  a  contract  to  sell  land  signed  by 
the  vendor  and  sought  to  be  enforced  against  him  designated  the 
purchaser  as  "Mr.  Lee"  it  was  held  sufficient.*'  Where,  however,  it 
was  sought  to  enforce  a  contract  to  purchase  against  a  partnership, 
the  action  being  based  on  a  memorandum  in  the  books  of  a  broker 
a  designation  of  the  buyer  as  "Mendel"  was  considered  insufficient.** 
A  statement  in  a  memorandum  of  an  auction  sale  that  the  estate 
sold  is  that  which  belonged  to  a  certain  deceased  person  does  not. 
sufficiently  designate  the  vendor."  The  same  has  been  held  true 
where  the  advertisements  of  an  auction  sale  stated  that  the  sale  i? 
made  to  settle  the  estate  of  a  certain  person,  and  the  memorandum 
did  not  further  name  the  vendors,  nor  describe  them  except  to  desig- 
nate them  as  the  "sellers."** 

291.  Undisclosed  Principal;  General  Rule. — The  statute  does  not 
change  the  law  as  to  the  rights  and  liabiUties  of  principals  and 
agents,  either  as  between  -themselves,  or  as  to  third  persons.  Its 
provisions  are  complied  with  if  the  names  of  competent  contracting 
parties  appear  in  the  writing,  and,  if  a  party  is  an  agent,  it  is  not 
necessary  that  the  name  of  the  principal  be  disclosed.  Accordingly,  if 
a  contract,  within  the  provisions  of  the  statute,  is  made  by  an  agent, 
whether  the  agency  is  disclosed  or  not,  the  principal  may  sue  or  be 

12.  Haskell   v.   Tukesbury,  92   Me.       16.  Haskell   v.   Tukeshury,  92  Me. 
551,  43  AU.  500,  69  A.  S.  R.  529.  551,  43  Atl.  500,  69  A.  S.  R.  529  (per- 

Notes:  2  L.R.A.  213;  13  Ann.  Cas.  son    addressed   in   letter    as    "Friend 

314;  6  Eng.  Rul.  Cas.  249.  George)." 

13.  Bibb  V.  Allen,  149  U.  S.  481, 13  17.  Lee  v.  Cherry,  85  Tenn.  707,  4 
S.  Ct.  950,  37  U.  S.  (L.  ed.)  819.  S.  W.  835,  4  A.  S.  R.  800. 

11  Haskell  v.  Tukesbury,  92   Me.  18.  Korth  v.  Mendel,  73  Oa.  400,  54 

651,  43  Atl.  500,  69  A.  S.  R.  529,  Am.  Rep.  879. 

15.  Lee  v.  Chern'.  85  Tenn.  707.  4  19.  Sherburne  v.  Shaw,  1  N.  H.  157, 

S.  W.  835,  4  A.  8.  R.  800.    See  also  8  Am.  Dec.  47. 

Haskell  v.  Tukesbury,  92  Me.  551,  43  20.  McGovcm  v.  Hem,  153  Mass. 

Atl.  500.  69  A.  S.  R.  529  (prQjnke  to  308,  26  N.  E.  861,  25  A-  S.  E.  632, 10 

pay  debt  of  another^  describing  the  LJi.A.  81$. 
debtor  as  "Pop"  Dyer). 

■e.C.L.Yo1.XXV.— 42.        05?) 
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sued  as  in  other  cases.*  Where  a  written  agreement  is  entered  into  by 
two  competent  peisons,  each  apparently  acting  for  himself,  the 
requirements  of  the  statute  are  fully  met,  and  the  result  is  a  valid 
and  enforceable  contract.  Being  now  complete,  it  has  no  further 
concern  with  the  statute;  and  while  parol  evidence  cannot  vary 
the  terms  of  the  contract,  it  is  admissible  to  add  a  new  obligor 
or  obligee  by  showing  that  one  or  the  other  of  the  parties  was  in 
fact  acting  as  the  authorized  agent  of  a  third  person.*  If  a  pur- 
chase or  sale  is  made  by  an  agent  of  an  undisclosed  principal  a 
descripticoi  of  the  agent  as  purchaser  or  seller  is  sufficient,  and  <hi 
proof  of  the  agency  the  principal  may  enforce  the  contract.'  The 
same  principle  applies  where  the  undisclosed  principal  is  the  party 
to  be  charged,  the  memorandum  being  signed  in  the  name  of  his 
agent.*  In  a  few  cases  the  view  has  be^i  taken  that  the  statute 
precludes  oral  proof  that  a  party  to  a  contract  which  on  its  face 
purports  to  bind  him  personally  was  in  fact  the  agent  of  another, 
for  the  purpose  of  holding  the  latter  •liable.' 

292.  Qualification  of  Rule. — ^It  is  generally  held  that  if  a  party  to 
a  contract  expressly  purports  in  the  memorandum  to  be  contracting 
xa  an  agent  of  an  undisclosed  principal  and  does  not  in  any  way 
purport  to  bind  himself,  the  failure  to  disclose  the  name  of  the 
principal  will  render  the  memorandum  insufficient.'    An  instance 

1.  Salmon  Falls  Mfg.  Co.  v.  God-  775;  Rossiter  v.  Miller,  3  App.  Cas. 

dard,  14  How.  446,  14  U.  S.  (L.  ed.)  1124,  48  L.  J.  Ch.  10,  39  L.  T.  N.  S. 

493;  Ford  v.  Williams,  21  How.  287,  173,  26  W.  E.  865,  6  Eng.  RuL  Cas. 

16  U.  S.  (L.  ed.)  36;  Walker  v.  Hafer,  174. 

170  Fed.  37,  95  C.  C.  A.  311,  24  L.R.A.      Notes :  121  A.  8.  R.  352;  11  LJt JL 

(N.S.)  315;  Kingaloy  v.  Siebreeht,  92  99;  24  L.RA.(N.S.)  315. 
Me.  23,  42  Atl.  249,  69  A.  S.  B.  486;       2.  Uertz  v.  Hubbard,  75  Ean.  1,  86 

Haskell  v.  Tukesbury,  92  Me.  551,  43  Pac.  529,  121  A.  S.  R.  352,  12  Ann. 

Atl.  500,  69  A.  S.  R.  529;  Hunter  v.  Cas.  485, 8  L.R.A.(N.S.)  733.  See  also 

Oiddings,  97Ma88.  41,93  Am.  Dee.  54;  Eingsley  v.  Siebreeht,  92  Me.  23,  42 

McGovem  v.  Hem,  153  Mass.  308,  26  Atl.  249,  69  A.  8.  B.  486;  Usher  v. 

N.  E.  861,  25  A.  S.  R.  632,  10  L.R.A.  Daniels,  73  N.  H.  206,  60  AtL  746, 

815;   Cnrtis   v.   Blair,   26  Miss.   309,  6    Ann.    Cas.    296,    69    L.R.A.    629. 

59  Am.  Dec.  257;  Usher  v.  Daniels,  And  see  Prinoipal  akd  Agbnt,  voL 

73  N.  H.  206,  60  AtL  746,  6  Ann.  21,  p.  890  et  seq. 
Cas.  296,  69  L.R.A.  629;  Briggs  v.      3.  Eingsley  v.  Siebreeht,  92  Me.  23, 

Partridge,  64  N.  T.  357,  21  Am.  Rep.  42  Atl.  249,  69  A.  S.  R.  486;  MoOov- 

617;  Neaves  v.  North  State  Min.  Co.,  «m  v.  Hem,  153  Mass.  308,  26  N.  E. 

90  N.  C.  412,  47  Am.  Dec.  529;  Flegel  861,  25  A.  8.  R.  632,  10  L.R.A.  815. 
V.  Dowling,  54  Ore.  40,  102  Pac  178,      4.  Kingsley  v.  Siebreeht,  92  Me.  23, 

135  A.  S.  R.  812,  19  Ann.  Cas.  1159;  42  Atl.  2^,  69  A.  S.  R.  486.     See 

Brodhead  v.  Reinbold,  200  Pa.  St.  618,  infra,  par.  325,  as  to  a  memorandmn 

50  Atl.  229,  86  A.  8.  R.  735;  Macon  signed  by  an  agent  in  his  own  name. 
Episcopal  Church  t.  Wiley,  2  TTill  Ch.       5.  McGovem   v.    Hera,   153    Mass. 

(8.  C.)  584,  30  Am.  Dec.  386;  Waddell  308,  26  N.  E.  861,  25  A.  8.  B.  632,  10 

V.  Seben,  88  Va.  1012, 14  S.  E.  849,  29  L.R.A.  815. 
A.  8.  R.  766;  Wiener  v.  WMpple,  53       Note:  24  L.R.A.(N.S.)  317. 
Wis.  298,  10  N.  W.  433,  40  Am.  Bep       6.  Orafton  v.  CnmmingL  99  U.  8. 
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of  this  is  where  the  memorandum  of  an  auction  sale  of  land  is  signed 
by  the  auctioneer  and  the  purchaser,  without  disclosing  the  vendor.' 
There  is  authority,  however,  for  the  position  that  ihe  failure  to 
describe  the  principal  will  not  render  the  memorandum  insufficient 
even  though  one  party  purports  to  contract  as  agent^ 

Statement  of  Consideration 

293.  In  General. — Section  4  of  the  English  statute  requires,  in 
order  to  render  enforceable  agreements  of  the  character  enumerated, 
that  the  "agreement"  or  some  memorandum  thereof  be  in  writing 
signed  by  the  party  to  be  charged.  Under  this  statue  the  rule  was 
laid  down  in  England  at  quite  an  early  date,  which  after  various 
conflicting  decisions  was  finally  affirmed  and  considered  the  law, 
that  the  memorandum  must  state  the  consideration  or  at  least  a  con- 
sideration for  the  promise  of  the  defendant.'  The  same  view  has 
been  taken  in  many  jurisdictions  in  this  country.**  In  other  juris- 
dictions the  view  is  taken,  in  the  absence  of  an  express  statutory 
requirement,  that  the  consideration  for  the  defendant's  agreement 
need  not  be  stated  in  the  memorandum  but  may  be  proved  by  parol.** 
In  some  of  the  cases  in  which  the  view  is  taken  it  is  expressly  pointed 
out  that  the  statute  involved  uses  the  word  "promise"  instead  of  the 
word  "agreement,"  as  used  in  the  early  English  statute  and  in  many 
statutes  in  this  country,  and  considered  this  as  a  sufficient  reason  for 

100,  25  U.  S.  (L.  ed.)  366;  Mertz  y.  213;  Ann.  Cas.  1913B  987;  6  Eng.  Bui. 

Hubbard,  75  Kan.  1,  88  Pac.  529,  121  Cas.  250. 

A.   S.  R.  352,  12  Ann.   Cas.  485,  8  10.  Sloan  ▼.  Wilson,  4  Har.  &  J. 

L.R.A.(N.S.)  733.  See  also  Walker  v.  (Md.)  322,  7  Am.  Dec.  672;  Culbertson 

Hafer,  170  Fed.  37,  95  C.  C.  A.  311,  v.  Smith,  52  Md.  628,  36  Am.  Rep. 

24  L.R.A.(N.S.)  315;  Eingsley  v.  Sie-  384;  Sears  v.  Brink,  3  Johns.  (N.  Y.) 
brecht,  92  Me.  23,  42  Atl.  249,  69  210,  3  Am.  Dec.  475;  Barker  v.  Buek- 
A.  S.  B.  486.  lin,  2  Denio  (N.  T.)  45,  43  Am.  Dec. 

Notes:  8  L.B.A.(N.S.)  733;  12  Ann.  726;  Parry  v.  Spikes,  49  Wis.  384,  5 
Caa.  487.      •  N.  W.  794,  35  Am.  Rep.  782.     See 

7.  Grafton  ▼.  Cummings,  99  U.  S.  also  D'Wolf  v.  Baband,  1  Pet.  476,  7 
100,  25  U.  S.  (L.  ed.)  366;  McGovem  U.  S.  (L.  ed.)  227  (following  New 
▼.  Hem,  153  Mass.  308,  26  N.  E.  861,  York  decisions  as  controlling,  the  eon- 

25  A.  S.  B.  632,  10  L.B.A.  815.  tract  being  governed  by  the  law  of 
Notes:  8  L.BA.{N.S.)  733;  12  Ann.   New  York). 

Caa.  487.  Notes :  65  Am.  Dec.  661;  60  A.  S.  B. 

8.  Notes:  8  L.B.A.(N.S.)  734;  12  434;  2  L.B.A.  213;  11  L.B.A.  98;  3 
Ann.  Caa.  488.  Ann.  Cas.  656;  Ann.  Cas.  1918A  135; 

9.  Wain  v.  Warltere,  5  East  10,  1  6  Eng.  llnl.  Cas.  253. 

Smith  299,  7  Eev.  Rep.  645,  6  Eng.  11.  King  v.  Upton,  4  Me.  387,  16 

RuL  Cas.  231  and  note;  Laythoarp  v.  Am.  Dec.  266;  Bird  v.  Monroe,  66  Me. 

Bryant,  2  Bing.  N.  Cas.  735,  29  E.  C.  337,  22  Am.  Beo.  571;   Williams  v. 

L.  469,  3  Soott  238,  2  Hodges  25,  6  Robinson,  73  Me.  186,  40  Am.  Rep. 

Ene.  Bttl.  Cas.  2.')9.  352;  Packard  v.  Richardson,  17  Mass. 

Notes:  60  A.  S.  R.  433;  2  L.R.A.  122,    9    Am.   Dec.    123;    Bnokley   ▼. 


Digitized  by 


Google 


§  294  STATUTE  OF  FRAUDS  25  B.  C.  I* 

not  foUowiiig  the  rule  annouoced  in  the  English  cases;**  and  this 
seemj  to  be  the  general  view  of  the  courts  in  this  country  where  the 
word  "promise"  or  "contract"  is  used  instead  of  the  word  "agree* 
ment."  *•  The  statute  of  frauds  of  a  state  is  such  a  law  of  the 
state  as  has  been  declared  by  Congress  to  be  a  rule  of  decision  in 
the  courts  of  the  United  States.  And  the  necessity  for  stating  the 
consideration  in  the  written  memorandum  of  a  contract  to  answer 
for  the  debt  of  another  is  to  be  determined  in  the  federal  courts  by 
the  statute  and  decisions  of  the  state,  which  govern  the  contract, 
ftnd  this  has  been  held  true  even  as  regards  commercial  paper.** 
294.  Express  Statutory  Provisions. — In  some  statutes  it  is  ex- 
pressly provided  that  the  memorandum  need  not  state  the  considera- 
tion for  the  defendant's  promise  or  agreement,  either  as  applied  to 
contracts  generally  or  as  regards  a  particular  class  of  contracts,**  and 
as  regards  promises  to  answer  for  the  debt  of  another  it  is  expressly 
so  provided  by  the  English  statute  of  19  &  20  Vict.,  c.  97,  §  3.  In 
some  instances  the  statutes  have  expressly  required  a  memorandum 
stating  the  consideration.**  Where  at  the  time  a  statutory  provision 
was  adopted  expressly  requiring  the  agreement  to  state  the  considera- 

Beardslee,  5  N.  J.  L.  570,  8  Am.  Dec.  14.  D'Wolf  v.  Raband,  1  Pet.  476,  7 

620;  Tindal  v.  Touchberry,  3  Strob.  L.  U.  S.  (L.  ed.)  227;  Moses  v.  Lawrence 

(S.  C.)  177,  49  Am.  Deo.  637.  County  Bank,  149  U.  S.  298,  13  S.  Ct 

Notes:  60  A.  S.  R.  434;  2  L.B.A.  900,  37  U.  S.  (L,  ed.)  743. 

213;  11  L.R.A.  99;  3  Ann.  Cas.  658;  Note:  Ann.  Caa.  1913B  992. 

Ann.    Cas.    1913B    989;    Ann.    Cas.  16.  Ullsperger   v.    Meyer,    217    III. 

1918A  137;  6  Eng.  Rul.  Cas.  253.  262,  75  N.  E.  482,  3  Ann.  Cas.  1032,  2 

12.  Turner  v.  Lorillard  Co.,  100  Ga.  L.R.A.(N.S.)  221;  Haskell  v,  Tukes- 
645,  28  S.  E.  383,  62  A.  S.  R.  346  bury,  92  Me.  551,  43  Atl.  500,  '69  A.  S. 
(distinguishing  earlier  cases  decided  R.  529;  Scott  v.  Bush,  26  Mich.  418, 
under  a  statute  using  the  word  "agree-  12  Am.  Rep.  311  (contract  for  the  sale 
ment").  of  an  interest  in  land) ;  Saunders  v. 

13.  Violett  V.  Patton,  5  Craneh  142,  Mecklenburg  Bank,  112  Va.  443,  71  8. 
3  U.  S.  (L.  ed.)  61  (Virginia  statute).  E.  714,  Ann.  Cas.  1913B  982. 

Notes:  60  A.  S.  R.  435;  Ann.  Cas.  Notes:  60  A.  S.  R.  435;  3  Ann.  Cas. 

1913B  990.  657;  Ann.  Cas.  1913B  988.  991. 

In  Neelson  v.  Sanbome,  2  N.  H.  413,  16.  Nelson  v.  Shelby  Mig.,  etc.,  Co., 

9  Am.  Dec.  108,  the  opinion  is  ex-  96  Ala.  515,  11  So.  695,  38  A.  S.  R. 

pressed  by  Richardson,  C.  J.,  that  the  116;  Osborne  v.  Baker,  34  Minn.  307, 

memorandum  must  state  the  considera-  25  N.  W.  606,  57  Am.  Rep.  55;  Siem- 

tion  though  the  statute  requires  the  ers  v.  Siemers,  65  Minn.  104,  67  N.  W. 

"promise"  to  be  in  writing  and  this,  in  802,  60  A.  S.  R.  430;  Pet««on  v.  Rus- 

a  later  ease,  has  been  recognized  as  the  sell,  62  Minn.  220,  64  N.  W.  555,  54  A. 

holding  of  the  case.    The  later  cases,  S.  R.  634, 29  L.R.A.  612;  Van  Doren  v. 

however,  show  that  this  statement  is  Tjader,  1  Nev.  380,  90  Am.  Dec.  498; 

dictum  and  it  is  held  as  regards  a  Louisiana  Union  Bank  v.  Coster,  3  N. 

promise  to  answer  for  the  debt  of  an-  Y.  203,  5S  Am.  Dec.  280;  Duffy  ▼. 

other  or  a  promise  by  an  executor  op  Wnnsch,  42  N.  Y.  243,  1  Am.  Rep. 

administrator  to  pay  a  debt  of  the  in-  514;  Corbitt  v.  Salem  Gas  Light  Co.,  6 

testate  that  the  memorandum  need  not  Ore.  405,  26  Am.  Dee.  541. 

state  the  consideration.    See  Ann.  Cas.  Notes :  60  A.  S.  R.  4S6;  Ann.  Oaa; 

1913B  990  note.  1913B  99L     - 
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tion,  such  a  construction  had  theretofore  been  given  to  the  stOitute, 
it  has  been  held  that  the  fact  that  such  provision  was  stricken  from 
the  statute  does  not  dispense  with  the  necessity  for  the  statement 
of  the  consideration.*' 

295.  Contracts  for  Sale  of  Land  or  Goods. — ^The  rule  that  the  mem- 
orandum must  state  the  consideration  is  especially  applicable  to  con- 
tracts for  the  sale  of  an  interest  in  land  and  requires  a  statement  of 
the  price  or  consideration  to  be  paid  by  the  vendee,'*  or,  in  case  of 
an  agreement  for  a  lease,  the  rent  to  be  paid.*'  The  price  must 
also  be  stated  under  the  provision  of  the  statute  relating  to  the  sale 
of  goods  and  requiring  a  memorandum  of  the  bargain  or  sale  to  be 
in  writing,*"  especially  where  the  sale  is  for  an  agreed  fixed  price, 
as  the  price  so  fixed  becomes  one  of  the  essential  terms  of  the  con- 
tract.* On  the  othel  hand  it  has  been  held  that  where  the  terms  of 
a  purchase  of  goods  is  simply  to  pay  what  they  are  reasonably  worth 
or  simply  to  pay  for  them,  no  definite  or  fixed  price  need  be  stat«d 
in  the  written  memorandum  and  parol  evidence  is  admissible  to  fix 
the  reasonable  worth.*  Where  the  rule  prevails  that  the  considera- 
tion need  not  be  stated,  it  has  been  held  unnecessary,  in  order  to 
charge  the  vendor  in  a  contract  for  the  sale  of  an  interest  in  land, 
to  state  the  consideration  or  price ;  •  a  distinction,  however,  has  been 
made  as  regards  the  necessity  of  stating  the  price  to  be  paid  for  land 
in  cases  where  it  is  sought  to  charge  the  vendor  and  where  it  is 
sought  to  charge  the  vendee,  and  it  has  been  held  that  though  it  is 
not  necessary  to  state  the  price  in  the  former  case,  it  is  in  the  latter.* 

296.  Promise  to  Answer  for  Debt  of  Another. — According  to  the 
English  rule,  which  prevailed  prior  to  its  express  modification  by  the 

17.  Notes:  60  A.  S.  R.  436;  Ann.  Notes:  60  A.  S.  B.  44Q;  11  L.B.A. 

Cas.  1913B  988.     In  Evansville  Nat.  97;  3  Ann.  Cas.  657. 

Bank  v.  Kaufmann,  93  N.  Y.  273,  45  19.  Abeel  v.  Raddifl,  13  Johns.  (N. 

Am.  Rep.  204,  it  is  said  that  the  elim-  T.)  297,  7  Am.  Dee.  377. 

ination  from  the  statute  of  the  express  20.  North  v.  Mendel,  73  Ga.  400,  54 

requirement  that  the  consideration  be  Am.  Rep.  879;  Hightower  v.  Ansley, 

recited   dispensed  with  the  necessity  126  Ga.  8,  54  S.  E.  939,  7  Ann.  Cas. 

for  such  a  statement.    This  statement,  927;  Idle  v.  Stanton,  15  Vt.  685,  40 

however,  in  later  cases  has  been  charac-  /^^   Dee   698 

terized  as  dictum  and  the  rule  declared  Notes:' 60  A.  S.  R.  440;  62  A.  S.  R. 

?li  =5*000"  *♦     J*         •      V      V  1:   345;  11  L.R.A.  97;  3  Ann.  Cas.  657. 
1913B  988  note,  discussing  New  York       ^ '  ^^^^^  ^  Loklard  Co.,  100  Ga. 

'If-  McConnell  v.  Brillhart.  17  lU.   ^'  ^  S.  E.  383,  62  A.  S  R.  345. 

354.  65  Am.  Dec.  661;  Ross  v.  Allen,       J  ^"^*' ^gg^fa"?  ?"r   4.-5 

45  Kan.  231,  25  Pac.  570,  10  L.R.A.  ^'  ^  ^   ^-  3^3,  62  A   S.  R.  345. 
835;  Sears  v.  Brink,  3  Johns.  (N.  Y.)        £**** \  ^  ^^'  \?-  ^^-    „„  „    „ 
210,   3   Am.   Dec.   475;   Kennedy  v.      »•  Bateman  v.  Hopkins,  157  N.  C. 

Gramling.  33  S.  C.  367, 11  S.  E.  lOSl,  470,  73  S.  B.  133,  Ann.  Cas.  1913C 

26  A.  S.  R.  676:  Lombard  Invest.  Co.  642. 

V.  Carter.  7  Wash.  4,  34  Pac.  914,  38       Note:  60  A.  S.  R,  436. 
A.  S.  R.  861.  4.  Hall  v.  Misenheimer,  137  N.  CL 
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§  297  STATUTE  OF  FRAUDS  25  B.  C.  L. 

statute  of  19  &  20  Vict.,  the  memorandum  of  a  promise  to  answer 
for  the  debt  of  another  must  state  the  consideration,'  and  this  rule 
has  been  followed  in  many  jurisdictions  in  this  country.*  In  some 
jurisdictions,  however,  a  recital  of  the  consideration  is  not  necessary 
unless  the  statute  expressly  requires  it.'  And  some  statutes  expressly 
provide,  as  in  the  later  English  statute,  that  the  consideration  for  such 
a  promise  need  not  be  stated  but  may  be  proved  by  parol.*  If 
the  rule  prevails  that  a  promise  to  answer  for  the  debt  of  another 
need  not  express  the  consideration,  the  giving  of  a  note  to  secure 
the  debt  of  another  is  a  sufficient  memorandum  of  the  promise 
to  answer  for  such  debt.*  As  hereafter  shown  the  memorandum  may 
consist  of  separate  writings,*"  and  there  is  no  reason  why  the  under- 
taking or  promise  of  the  party  to  be  charged  may  not  be  in  one 
writing  and  the  consideration  therefor  stated  -in  another  writing 
properly  connected  therewith.** 

297.  Sufficiency  of  Statement  Generally. — In  order  to  comply  with 
the  requirement  that  the  consideration  must  be  stated  it  is  not  neces- 
sary that  the  consideration  should  be  stated  in  express  terms.  It  is 
sufiicient  if  it  appears  by  necessary  inference  from  the  terms  of  the 
writing.**  Thus  a  guaranty  of  the  payment  of  the  price  of  goods 
to  be  sold  to  a  certain  person  or  of  advances  to  be  made  to  hina  or 
(services  to  be  rendered  sufficiently  states  the  consideration,  as  it 

183,  49  S.  E.  104,  107  A  S.  R.  474  8.  HaskeU  v.  Tukesbury,  92  Me.  551, 
(ezplainingr  earlier  cases).  43  Atl.  500,  69  A.  S.  R.  529. 

5.  Wain  v.  Warlters,  5  East  10,  1       Note:  9  Am.  Dec.  137. 

Smith  299,  7  Rev.  Rep.  645,  6  Eng.  9.  Saunders  v.  Mecklenburg  Banl:, 

Rul.  Cas.  231.  112  Va.  443,  71  S.  E.  714,  Ann.  Cas. 

Note:  6  Eng.  Rul.  Cas.  250.  1913B  982. 

6.  Turner  v.  Lorillard  Co.,  100  Ga.  Note:  Ann.  Cas.  1914D  74. 
645,  28  S.  U.  383,  62  A.  S.  R.  345  (re-  10.  See  infra,  par.  317  et  seq. 
viewing    conflicting    Georgia    cases) ;  11.  Union  Bank  v.  Coster,  3  N.  T. 
Sloan  V.  Wilson,  4  Har.  &  J.   (Md.)  203,  53  Am.  Dec.  280. 

322,  7  Am.  Dec.  672;  Culbertson  v.  Note :  60  A.  S.  R.  437. 

Smith,  52  Md.  628,  36  Am.  Rep.  384;  12.  D'Wolf  v.  Raband,  1  Pet.  476,  7 

Barker  v.  Bueklin,  2  Denio   (N.  T.)  U.  S.  (L.  ed.)  227;  Sloan  v.  Wilson,  4 

45,  43  Am.  Dec.  726.  See  also  D'Wolf  Har.  &  J.  (Md.)  322,  7  Am.  Dec.  672; 

V.  Raband,  1  Pet.  476,  7  U.  S.  (L.  ed.)  Siemers  v.  Siemers,  65  Minn.  104,  67 

227  (following  New  York  decisions  as  N.  W.  802,  60  A.  S.  R.  430;  Neelson  v. 

controlling,   the   contract   being    gov-  Sanbome,  2  N.  H.  413,  9  Am.  Dec. 

emed  by  the  New  York  law).  108;  Union  Bank  v.  Coster,  3  N.  Y. 

7.  King  V.  Upton,  4  Greenl.  (Me.)  203,  53  Am.  Dec.  280;  Gates  v.  McKee, 
387,  16  Am.  Dec.  266;  Haskell  v.  13  N.  Y.  232,  64  Am.  Dec.  545  >  Miami 
Tukesbury,  92  Me.  551,  43  Atl.  500,  County  Nat.  Bank  v.  Goldberg,  133 
69  A.  S.  R.  529  (referring  to  decisions  Wis.  175,  113  N.  W.  391,  15  L.R.A 
under  an  earlier  statute) ;  Packard  v.  (N.S.)  1115. 

Richardson,  17  Mass.  122,  9  Am.  Dec.       Notes:  53  Am.  Dec.  288;  60  A.  S.  R. 
123;  Buckley  v.  Beardslee,  5  N.  J.  L.  437;  11  L.R.A.  98;  3  Ann.  Cas.  657; 
570,  8  Am.  Dec.  620;  Tindal  v.  Touch-   Ann.    Cas.    1913B    992;    Ann.    Cas. 
berry,  3  Strob.  L.  (S.  C.)  177,  49  Am.   1918A  136. 
Dec  637. 
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implies  that  the  consideration  for  the  promise  is  the  making  of  the 
sale  or  the  advances  or  the  rendition  of  the  services  to  such  third 
person.**  This  is  held  true  though  the  guaranty  is  for  the  payment 
for  past  services  and  services  to  be  rendered,  the  rendition  of  the 
future  services  being  an  adequate  consideration  for  the  guaranty  as  a 
whole.'*  So  a  letter  written  to  a  creditor  stating  that  if  he  will  renew  a 
note  of  the  debtor  the  writer  will  guarantee  the  payment  of  it  suffi- 
ciently states  the  consideration  for  the  guaranty ;  *'  and  where  the 
promise  is  one  to  pay  an  existing  and  overdue  debt  of  another  at  a  cer- 
tain time,  it  has  been  held  ih&t  this  by  implication  states  that  the  con- 
sideration of  the  promise  is  the  extension  of  credit  until  such  time 
and  is  therefore  a  sufficient  statement  of  the  consideration,  if  neces- 
sary.i*  On  the  other  hand  it  is  necessary  that  the  consideration 
should  be  clearly  inferable  from  the  writing;  the  fact  that  there  is 
sufficient  on  the  face  of  the  memorandum  to  raise  a  mere  conjecture 
as  to  the  consideration  is  not  enough.''  And  it  has  been  held,  in 
case  of  a  promise  in  consideration  of  marriage,  that  the  following 
memorandum  did  not  express  the  consideration  with  reasonable 
clearness:  "I,  the  undersigned,  herewith  promise  to  pay  to  the  widow 
M.  G.,  on  the  wedding  day  when  she  shall  become  my  wife,  the 
sum  of  one  thousand  dollars."  *'  Assuming  that  it  is  necessary  that 
the  consideration  for  a  promise  to  answer  for  the  debt  of  another  be 
expressed  in  the  memorandum  it  is  not  necessary  that  the  promise 
of  the  creditor,  which  is  the  consideration  for  the  promise  of  the 
party  to  be  charged,  be  also  expressed.*'  Thus  where  the  considera- 
tion is  the  extension  of  credit  to  the  debtor,  the  memorandum  need 
not  contain  an  express  promise  by  the  creditor  to  extend  such  credit;  ** 
nor  need  a  guaranty  of  the  payment  for  services  to  be  rendered 
to  a  third  person  contain  an  express  agreement  by  the  promisee  to 
render  the  contemplated  services.*  So  in  case  of  an  agreement  to 
purchase  goods  at  a  certain  price  signed  by  the  purchaser,  the  agree- 
ment of  the  seller  to  sell  need  not  be  expressly  stated  in  the  mem- 
orandum.* 

IS.  Union  Bank  v.  Coster,  3  N.  T.  16.  Neelson  v.  Sanbome,  2  N.  H. 

203,  53  Am.  Dec.  280;  Gates  v.  McKee,  413,  9  Am.  Dec.  108. 

13  N.  T.  232,  64  Am.  Dee.  545  (holding  17.  Notes:  60  A.   S.  B.  437,  440; 

that  an  engagement  to  "be  responsible  Ann.    Cas.    1913B    992;    Ann.    Cos. 

for  what  stock  M.  may  want  hereafter,  1918A  136. 

to  the  amount  of,"  specifying  a  sum,  18.  Siemers  v.   Siemers,  65  Minn, 

sufficiently    expresses    the    consider-  104.  67  N.  W.  802,  60  A.  S.  R.  430. 

ation) ;   Roberts  v.  Griswold,  35  Vt.  19.  Lent  v.  Padelford,  10  Mass.  230, 

496,  84  Am.  Dec.  641.  6  Am.  Dec.  119;  Roberts  v.  Griswold, 

Notes:  53  Am.   Dec.  288;  64  Am.  35  Vt.  496,  84  Am.  Dec.  641. 

Dec.  549;  60  A.  S.  R.  438.  20.  Lent  v.  Padelford,  10  Mass.  230, 

14.  Roberts  v.  Griswold,  35  Vt.  496,  6  Am.  Dec.  119. 

84  Am.  Dec.  641.  1.  Roberta  v.  Griswold,  35  Vt.  496, 

15.  Sloan  v.  Wilson,  4  Har.  ft  J.   84  Am.  Dee.  641. 

(Md.)  322,  7  Am.  Dee.  672,  2.  Mason  v.  Decker,  72  N.  T.  595, 28 

663 


Digitized  by 


Google 


§§  298,  299  STATUTE  OF  FRAUDS  26  R.  C.  L. 

298.  True  Consideration  Not  Stated;  Instrttment  Importing  a  Con- 
sideration.— If  a  consideration  is  stated  in  the  memorandum!  it  is 

immaterial  that  it  was  not  the  whole  or  even  the  true  consideration.* 
Thus  acknowledging  the  receipt  of  one  dollar  is  a  sufficient  expression 
of  the  consideration  of  a  promise  to  answer  for  the  debt  of  another, 
though  the  dollar  was  not  in  fact  paid,  if  there  was  another  good  and 
valuable  consideration 'for  the  promise.*  If  the  promise  to  answer 
for  the  debt  of  another  is  under  seal  it  imports  a  consideration  and 
no  consideration  need  be  stated ;  *  and,  on  the  theory  that  a  promissory 
note  itself  prima  facie  imports  a  consideration,  it  has  been  held  that 
where  one  gives  his  promissory  note  for  the  debt  of  another  it  is  not 
necessary  to  recite  the  consideration.* 

299.  Indorsement  of  Guaranty  on  Main  Undertaking. — ^Where  a 
guaranty  is  indorsed  on  or  contained  in  the  original  undertaking  at 
the  time  of  its  execution  and  delivery,  and  therefore  before  it  has 
become  effective  as  a  contract,  the  consideration  of  the  main  contract 
is  all  that  is  necessary  to  support  the  guaranty,  as  the  law  imports 
that  it  is  based  on  the  consideration  of  the  main  contract,  and  no 
consideration  need  be  expressed  in  the  guaranty.'  This  has  also 
been  held  true  where  the  guaranty  is  on  a  separate  instrument  which 

Am.   Rep.  190.     But  see  Corbitt  v.  ed.)  743  (law  of  Alabama) ;  Leonard 

Salem  Gas-Light  Co.,  6  Ore.  405,  25  v.  Vredenburgb,  8  Johns.  (N.  Y.)  29, 

Am.  Rep.  541.  5  Am.  Dec.  317 ;  Bailey  t.  Freeman,  11 

3.  Moses  V.  Lawrence  County  Bank,  Johns.  (N.  Y.)  221,  6  Am.  Dec.  371; 
149  U.  S.  298,  13  S.  Ct.  900,  37  U.  S.  Union  Bank  v.  Coster,  3  N.  Y,  203,  53 
(L.  ed.)  743  (law  of  Alabama);  Os-  Am.  Dec.  280;  E>vansville  Nat.  Bank 
borne  v.  Baker,  34  Minn.  307,  25  N.  W.  v.  Kaufman,  93  N.  Y.  273,  45  Am. 
606,  67  Am.  R«p.  55  (referring  to  au-  Rep.  204;  Houghton  v.  Ely,  26  Wis. 
thorities).  181,  7  Am.  Rep.  52.  But  see  Pany  v. 

Notes:  60  A.  S.  R.  438;  3  Ann.  Cas.  Spikes,  49  Wis.  384,  5  N.  W.  794,  35 

657;  Ann.  Cas.  1913B  993.  Am.  Rep.  782. 

4.  Moses  V.  Lawrence  County  Bank,  Notes :  53  Am.  Dec.  280 ;  Ann.  Cas. 
149  U.  S.  298,  13  8.  Ct.  900,  37  U.  S.  1912A  1243;  Ann.  Cas.  19138  993. 
(L.    ed.)    743    (law    of    Alabama) ;  In  Draper  v.  Snow,  20  N.  Y.  31,  75 
Houghton  T.  Ely,  26  Wis.  181,  7  Am.  Am.  Dec.  408,  it  is  held  that  a  guaranty 
Rep.  52.  which  does  not  embody  its  consider- 

Note:  60  A.  S.  R.  438.  ation   (as  required  by  the  New  York 

6.  Osborne  v.  Baker,  34  Minn.  307,  statute  of  frauds,  2  B.  S.  135,  sec.  2) 

25  N.  W.  606,  57  Am.  Rep.  55 ;  Moun-  cannot  be  sustained  bj'  reference  to  the 

tain  Lake  First  State  Bank  v.  C.  E.  contract  guaranteed,  even  though  such 

Stevens  Land  Co.,  119  Minn.  ?09,  137  contract  be  written  on  the  same  paper, 

N.  W.  1101,  Ann.  Cas.  1914A  1146,  43  and  executed  at  the  same  time  with  it, 

L.R.A.(N.S.)    1040.  ,  unless  it  expressly,  or  by  clear  implica- 

Notes:  3  Ann.  Cas.  657;  Ann.  Cas.  tion,  refers  to  such  contract  as  founded 

1913B  994.  on  the  same  consideration. 

6.  Note:  Ann.  Cas.  1913B  994.  This  case,  however,  was  shortly  after 

7.  D'Wolf  V.  Raband,  1  Pet.  476,  7  its  rendition  disapproved  as  founded 
U.  S.  (L.  ed.)  227  (law  of  New  York) ;  on  an  earlier  case  which  itsplf  had  been 
Moses  V.  Lawrence  County  Bank,  149  in  effect  overruled.  See  75  Am.  Dea 
U.  S.  298, 13  S.  Ct.  900,  37  U.  S.  (L.  413  note. 
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refers  to  the  main  contract  and  is  delivered  at  the  eame  time.*  It 
is  otherwise,  however,  where  the  guaranty  is  indorsed  on  the  original 
undertaking  after  it  has  been  delivered  and  become  effective.  A  new 
consideration  being  necessary  to  support  the  guaranty  it  must  itself 
be  stated,  assuming  that  the  rule  prevails  that  a  promise  to  answer 
for  the  debt  of  another  must  state  the  consideration  for  the  promise." 
In  some  cases  it  is  held  that  a  guaranty  indorsed  (Hi  an  undertaking 
at  the  time  of  the  delivery  must  either  express  the  consideration  there- 
for or  clearly  show  that  it  is  in  fact  based  on  the  consideration  of  the 
main  undertaking.^"  If  the  rule  prevails  that  a  promise  to  answer 
for  the  debt  of  another  need  not  state  the  consideration,  an  indorse- 
ment of  a  guaranty,  at  any  time,  upon  an  undertaking  of  a  third 
person  may  be  enforceable  if  in  fact  supported  by  a  consideration.** 

300.  Coasideration  Rendered  Certain  by  Extrinsic  Evidence. — The 
fact  that  the  consideration  cannot  be  ascertained  from  the  writing 
without  a  resort  to  extrinsic  evidence  will  not  render  the  memoran- 
dum insufficient,  if  data  are  given  by  which  it  may  be  ascertained ;  *• 
the  general  rule  that  that  is  certain  which  may  be  made  certain, 
id  certum  est  quod  certum  reddi  potest,  being  fully  applicable.*' 
This  is  true  where  the  price  is  stated  to  be  the  same  as  that  which 
the  vendor  had  paid  the  vendee  for  the  land  with  interest  from  a 
certain  date ;  "  or  when  in  case  of  an  agreement  for  a  lease,  there  is  a 
provision  for  fixing  the  rent  on  a  valnation  of  the  premises  to  be  fixed 
by  appraisers.** 

301.  "For  Value  Received." — If  the  consideration  has  been  paid  it 
is  sufficient  that  the  memorandum  so  state  without  stating  the  amount 
thereof,**  and  the  recital  of  the  consideration  of  a  promise  fo  answer 
for  the  debt  of  another  as  "for  value  received"  is  held  to  be  a  suffi- 
cient statement  thereof.  This  is  held  true  both  in  those  states  whose 
statute  expressly  requires  the  consideration  to  be  expressed  and  in 
those  which  have  adopted  the  construction  placed  upon  the  statute 
of  Charles  II  by  the  English  courts.*'    Where  a  note  recites  that  it  is 

8.  Note:  Ann.  Cas.  1913B  994.  14.  Atwood    v.     Cable,     16     Pick. 

9.  Moses  V.  Lawrence  County  Bank,    (Mass.)  227,  26  Am.  Dec.  657. 

149  U.  S.  298,  13  S.  Ct.  900,  37  U.  S.       15.  Norton  v.  Gale,  95  lU.  533,  35 
(L.  ed.)  743  (law  o£  Alabama).    See   Am.  Rep.  173. 
also  Moor  V.  Folsom,  14  Minn.  340, 100       16.  Note:   3   Ann.    Cas.   657. 
Am.  Dec.  227.  17.  Moses  v.  Lawrence  County  Bank, 

10.  Van  Doren  v.  Tjeder,  1  Nev.  380,  149  U.  S.  298, 13  S.  Ct.  900,  37  U.  S. 
90  Am.  Dec  498.  (L.  ed.)  743  (law  of  Alabama) ;  Cole- 

11.  Tamey  v.  Prince,  4  Pick,  rick  v.  Hooper,  3  Md.  316, 56  Am.  Dec. 
(Mass.)  385,  16  Am.  Dec.  347.  505;  Osborne  v.  Baker,  34  Minn.  307, 

12.  Norton  v.  Gale,  95  111.  533,  35  25  N.  W.  606,  57  Am.  Rep.  55;  Freeh 
Am.  Rep.  173;  Atwood  v.  Cobb,  16  v.  Yawger,  47  N.  J.  L.  157,  54  Am. 
Pick.  (Mass.)  227,  26  Am.  Dec.  657.   Rep.  123;  Leonard  v.  Vredenburgh,  8 

IS.  Norton  v.  Gale,  95  lU.  533,  35  Johns.  (N.  Y.)  29,  5  Am.  Dec.  317; 
Am.  Rep.  173.  McNorris  v.  Hemdon,  2  Bailey  L.  (S. 
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given  "for  value  received"  and  after  its  maturity  a  third  person 
signs  his  name  thereto,  it  has  been  held  that  the  signature  amounts 
to  an  adoption  of  the  terms  of  the  note,  including  "the  recital  "for 
value  received,"  and  that  there  is,  therefore,  a  sufficient  recital  of 
the  consideration,  of  the  promise  of  the  signer  to  answer  for  the 
debt  of  the  maker.**  The  same  effect  has  also  been  arrived  at  by 
considering  the  signer  of  a  note  after  maturity  as  the  maker  of  a 
note  payable  on  demand  and  being  a  completed  contract  the  statute 
does  not  apply. *•  It  has  also  been  held,  in  case  of  a  contract  for 
the  sale  of  an  interest  in  land,  that  the  recital  "for  value  received" 
was  a  sufficient  statement  of  the  price  or  consideration.** 

Signing  Contract  or  Memorandum 

302.  In  General. — It  is  not  essential  that  the  signing  \yj  the 
party  to  be  charged  be  by  hand.  It  may  be  made  by  a  stamp,  type- 
writer or  printed,  if  intended  to  authenticate  the  instrument  as  the 
act  of  the  party.'  But  in  such  a  case  it  is  essential  that  this  be  done 
with  the  intent  to  authenticate  the  contract;*  and,  where  a  bill  of 
goods  sold  was  made  out  by  the  seller  and  sent  to  the  buyer,  the  mere 
fact  that  the  buyer  stamped  his  name  on  the  bill  with  date  of  receipt, 
nothing  else  appearing  to  show  the  purpose  of  such  stamping,  has  b^n 
held  insufficient  to  show  such  a  signing  by  the  buyer  as  to  bind 
him.'  In  a  few  cases,  where  the  statute  required  the  memorandum 
to  be  subscribed  by  the  party  to  be  charged,  the  view  has  been  taken 
that  this  required  a  manual  subscription  and  that,  therefore,  the 
printed  name  of  the  party  to  be  charged  at  the  foot  of  the  memo- 
randum was  not  a  sufficient  subscription.*  In  England  it  was  held 
at  quite  an  early  date  that  a  mark  was  a  good  signing  within  the 
statute,  and  the  court  refused  to  allow  an  inquiry  into  the  fact 
whether  the  party  could  write,  saying  that  that  would  make  no 
difference ;  and  this  has  also  been  held  true  in  this  country.*    Where 

C.)  56,  21  Am.  Dec.  515;  Houghton  546,  42  Am.  Rep.  343.   See  also  Dela- 

V.  Ely,  26  Wis.  181,  7  Am.  Rep.  52;  ware  Ins.  Co.  v.  Pennsylvania  P.  Ins. 

Jansen  v.  Kuenzie.  145  Wis.  473,  130  Co.,  126  Ga.  380,  55  S.  E.  330,  7  Ann. 

N.  W.  450,  Ann.  Cas.  1912A  1241.  Cas.  1134. 

Notes:  60  A.  S.  R.  438;  Ann.  Cas.  Notes:  37  L.B.A.(N.S.)   352;  Ann. 

1912A  1241,  1243.  Cas.  1913B  663. 

18.  Jansen  v.  Knenzie,  145  Wis.  473,  2.  Lee  v.  Vaughan's  Seed  Store,  101 
130  N.  W.  450,  Ann.  Cas.  1912A  1241.  Ark.  68,  141  S.  W.  496,  37  L.R.A. 

19.  Freeh  v.  Yawger,  47  N.  J.  L.  (N.S.)  352. 

157,  54  Am.  Rep.  123.  Notes:  37  L.R.A.(N.S.)  355;  Ann. 

20.  Colerick  v.  Hooper,  3  Ind.  316,  Cas.  1913B  664. 

56  Am.  Dec.  505.  8.  Boardman  v.  Spooner,  13  Allen 

Note:  Ann.  Cas.  1912A  1243.  (Mnss.)  353.  90  Am.  Dec.  196. 

1.  Equitable  L.  Assnr.  Soc.  v.  Menth,       Note:  37  L.R.A. (N.S.)  355. 

145  Ky.  160, 140  S.  W.  157,  Ann.  Cas.       4.  Note:  Ann.  Cas.  1913B  665. 

1913B  661;  Drung  v.  Young,  58  Md.       6.  Zacharie  v.  FrankUn,  12  Pet.  151, 
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initials  only  of  the  party  are  signed,  sucli  signature  may,  with  the 
aid  of  parol  evidence,  be  held  snfficient;*  and  where-  the  party  to 
be  charged  wrote  the  figures  "1.  28"  as  a  substitute  for  his  name, 
intffliding  thereby  to  bind  himself,  this  has  been  held  a  sufficient 
signing.'  Where  the  memorandum  consists  of  two  writings,  the  one 
containing  the  agreement  on  the  part  of  one  party  and  the  other 
the  agreement  on  the  part  of  the  other  party,  and  by  mistake  each  of 
the  parties  signs  only  the  writing  intended  to  be  signed  by  the 
other,  this  has  been  held  insufiBcient  to  bind  either  party.*  Where 
an  oral  agreement  is  entered  into  with  the  intention  that  it  is  to  be 
reduced  to  writing,  the  mere  drawing  up  of  the  agreement  by  au 
attorney  at  the  direction  of  the  party  to  be  charged,  without  his 
signing  and  delivering  the  same,  is  not  a  compliance  with  the  statute.' 
In  case  of  a  contract  by  a  partnership  the  use  of  the  trade  name  in 
signing  a  memorandum  of  a  contract  within  the  statute,  such  as  a 
contract  of  employment  for  a  period  longer  than  a  year,  is  suffi- 
cient to  bind  the  members  individually  but  it  will  not  bind  one  sub- 
sequently admitted  to  the  firm.** 

303.  Place  of  Signature  Generally. — To  constitute  a  signing  or 
signatvure  to  a  contract  it  is  not  necessary  that  the  name  of  the  party 
be  subscribed.  The  writing  of  his  name  at  the  top,  in  the  body, 
or  at  the  bottom  of  the  instrument  constitutes  a  sufficient  signing  or 
signature  if  it  is  written  for  the  purpose  of  giving  authenticity  to 
the  instrument;  **  and  this  rule  is  fully  applicable  to  the  require- 
ment of  the  statute  that  the  memorandum  be  "signed"  by  the  party 
to  be  charged.!*    It  has  also  been  held  that  the  same  construction 

9  U.  S.  (L.  ed.)  1035  (law  of  Lonisi-  1917A 161;  Delaware  Ins.  Co.  v.  Penn- 

ana).    See  Brown  v.  Butchers',  etc.,  sylvania  F.  Ins.  Co.,  126  Ga.  380,  55 

Bank,  6  Hill  (N.  T.)  443,  41  Am.  Dec  S.  E.  330,  7  Ann.  Cas.  1134;  McCon- 

755  (referring  to  English  authorities) .  nell  v.  Brillhart,  17  111.  354,  65  Am. 

6.  Barry  v.  Coombe,  1  Pet.  640,  7  Deo.  661;  Colvin  v.  Williams,  3  Har. 
U.  S.  (L.  ed.)  295;  Salmon  Palls  Mfg.  &  3.  (Md.)  38,  5  Am.  Dec.  417;  Bat- 
Co.  V.  Goddaxd,  14  How.  446,  14  U.  ters  v.  SeUers,  5  Har.  &  J.  (Md.)  117, 
S.  (L.  ed.)  493.  9  Am.  Dec.  492;  Drurv  v.  Young,  58 

Note:  2  L.R.A.  212.  Md.  546,  42  Am.  Rep.  343;  New  Eng- 

7.  Brown  v.  Butchers',  etc.,  Bank,  land  Dressed  Meat,  etc.,  Co.  v.  Stand- 
6  HUI  (N.  T.)  443,  41  Am.  Dec.  755.     ard  Worsted  Co.,  165  Mass.  328,-  43 

Note:  41  Am.  Dec.  755.  N.  E.  112,  52  A.  S.  B.  516;  Merritt  v. 

8.  Osbom  V.  Phelps,  19  Conn.  63,  Clason,  12  Johns.  (N.  T.)  102,  7  Am. 
48  Am.  Deo.  133.  Dec.  286 ;  Hall  v.  Misenheimer,  137 

9.  Hoen  v.  Simmons,  1  Cal.  119,  52  N.  C.  183,  49  S.  E.  104,  107  A.  S.  R 
Am.  Dec.  281.  474  (disapproving  dietum  in  an  earliw 

10.  Hughes  V.  Gross,  166  Mass.  61,  case) ;  Love  v.  Harris,  156  N.  C.  88, 
43  N.  E.  1031,  55  A.  S.  B.  375,  32  72  S.  E.  150.  Ann.  Cas.  1912D  1065, 
L.RA.  620.  86  L.R.A.(N.S.)  927;  Burriss  v.  Starr, 

11.  See  Contracts,  vol.  6,  p.  641.  165  N.  C.  657,  81  S.  E.  929,  Ann.  Ca», 

12.  Barry  v.  Coombe,  1  Pet.  640,  7  1914D  71;  Fulshear  v.  Randon,  18 
U.  S.  (L.  ed.)  295;  Kilday  v.  Sehan-  Tex.  275,  70  Am.  Dec.  281;  Caton  ▼. 
enpp,  91  Conn.  29,  98  AtL  335,  L.R.A.  Caton,  L.  R.  2  H.  L.  127,  36  L.  J.  Ch. 
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r.hoiild  be  given  to  the  requirement  that  the  naemoraadum  be  "sub- 
scribed" by  the  party  to  be  charged  as  was  theretofore  given  to  the 
earlier  provision  that  the  contract  or  memorandum  be  "signed" 
by  the  party  to  be  charged.**  In  other  cases,  however,  ^  provision 
requiring  the  memorandum  to  be  "subscribed"  instead  of  "signed," 
as  provided  in  an  earlier  statute,  has  been  held  to  require  a  signaturo 
at  the  end  of  the  memorandum.**  The  rule  upholding  the  sufficiency 
of  a  signature  in  the  body  of  the  memorandum  has  frequently  been 
applied  in  the  case  of  a  memorandum  of  a  sale  made  by  an  auctioneer, 
broker  or  the  like,  in  which  the  name  of  the  buyer  or  seller  is  inserted 
in  the  body- of  the  memorandum.**  The  name  of  the  party  to  be 
charged  appearing  in  the  top  or  in  the  caption  of  the  memorandum 
may  constitute  a  stifficient  signing  of  the  same  by  him,"  and  the 
printed  letter  head  of  the  seller  of  goods,  under  which  a  memorandum 
of  the  sale  is  written  by  him,  has  been  held  to  constitute  a  sufficient 
signature  to  such  memorandum.*'  Where  the  name  <rf  the  pur- 
chaser of  land  was  written  in  the  body  of  a  receipt  for  part  payment 
of  the  purchase  money  at  his  direction  tius  was  held  a  sufficient 
signing  by  him.**  The  principle  has  also  been  applied  where  the 
name  of  the  seller  was  stamped  on  the  front  of  his  sales  book  in 
which  he  entered  a  sale  without  otherwise  signing  the  same.** 

304.  Intention  to  Authenticate  Instrument. — In  cases  where  the 
memorandum  is  not  subscribed  the  question  is  open,  as  a  question  of 
fact,  whether  the  party  not  having  signed  the  memorandum  regularly 
at  the  foot  meant  to  be  bound  by  it  as  it  stood,  or  whether  it  was 
left  so  unsigned  because  he  refused  to  complete  it  or  its  execution 
was  left  to  a  later  time,  as  to  constitute  a  sufficient  signing  the  party 
must  adopt  his  name  appearing  in  the  body  of  the  memorandum  as 
authenticating  the  instrument.**    So  where  a  written  contract  con- 

886,  16  W.  B.  1,  6  Eng.  Bui.  Caa.  Dec.  286;  Love  v.  Harris,  156  N.  C. 

255.     See  also  Delaware  Ins.  Co.  v.  88,  72  S.  E.  150,  Ann.   Cas.  1912D 

Pennsylvania  F.  Ins.  Co.,  126  Ga.  380,  1066,  36  L.B.A.(N.S.)  927, 

55  S.  E.  330.  7  Ann.  Cas.  1134.  Note:  L.B.A.1917A  157. 

Notes:  37  L.R.A.(N.S.)  352:  L.B.A.  1«.  Barry  v.  Coombe,  1  Pet.  640.  7 

1917A  153;  6  Eng.  Rul.  Cas.  284;  17  D.  S.  (L.  ed.)  295. 

Eng.  Rul.  Cas.  183.  Note :  L.R.A.1917A  157. 

IS.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  17.  Drury  v.  Young,  58  Md.  546. 

96  Ala.  515,  11  So.  695,  38  A.  S.  B.  42  Am.  Bep.  343. 

116.  Notes:    37    L.R.A.(N-S.)    353;    17 

Note:  L.R.A.1917A  159.  Eng.  RuL  Cas.  133. 

14.  James  v.  Patten,  6  N.  Y.  9.  55  18.  Hall  v.  Misepheimer,  137  N.  C. 
Am.  Dec.  376.  183,  49  S.  E.  104, 107  A.  S.  B.  474. 

Notes:   55   Am.   Dec.   384;   L.B.A.  19.  Note:  37  L.B.A.(N.S.)  353. 

1917A  159:  Ann.  Cas.  1913B  665;  6  20.  Lee  v.   Vaughan's   Seed   Store, 

Ene.  Rul.  Cas.  284.  101  Ark.  68, 141  S.  W.  496,  37  L.R.A. 

15.  Colvin  V.  Williams,  3  Har.  &  J.  (N.S.)  352;  Hazard  v.  Day,  14  Allen 
(Md.)  33.  5  Am.  Dec.  417;  Merritt  v.  (Mass.)  487,  92  Am.  Dee.  790;  Ful- 
Clason,  12  Johns.  (N.  Y.)  102,  7  Am.  ^ear  v,  Randon,  18  Tex.  275,  70  Am. 


Digitized  by 


Google 


25  R.  C.  L.  STATUTE  OP  FRAUDS  §  305 

tuning  the  vendee's  name  at  the  beginning  was  sent  to  him  by  the 
agent  of  the  vendor  as  a  form  to  be  afterwards  signed  by  the  vendee 
and  not  as  a  oMnpIeted  contract,  it  is  insuffioient  as  a  memorandum 
of  the  sale  to  bind  the  vendee  because  not  signed  by  him  though  he 
may  have  authorized  the  agent  to  draw  up  the  contract.* 

305.  Necessity  for  Signing  by  Party  to  Be  Charged. — Where  the 
statute  requires  the  contract  or  memorandum  to  be  signed  by  the 
party  to  be  charged,  it  is  essential,  according  to  the  general  view, 
that  it  be  signed  by  the  party  against  whom  it  is  sought  to  be  enforced, 
who  is  to  be  deemed  the  party  to  be  charged.'  Thus,  according  to  the 
great  weight  of  authority,  the  fact  that  the  memorandum,  in  case  of 
a  contract  for  the  sale  of  either  goods, or  land,  is  signed  by  the  seller 
or  vendor,  who  is  the  party  seeking  to  enforce  the  agreement,  is  insufii- 
dent;  it  must  also  be  signed  by  the  buyer  or  vendee  against  whom 
it  is  sought  to  be  enforced.*  The  same  is  true  where  the  memoran- 
dum is  signed  by  the  vendee  or  buyer  only  and  he  seeks  to  enforce 
the  contract  against  the  vendor  or  seller.*  Accordingly,  as  a  general 
rule,  a  verbal  acceptance  by  the  party  sought  to  be  charged  of  a  writ- 
ten offer  by  the  other  party  is  insufficient,  and  so  is  a  written  accept- 
ance of  an  oral  offer.*  If  the  vendee  has  not  signed  the  contract  the 
fact  that  he  has  paid  a  part  of  the  purchase  money  will  not  enable 
the  vendor  to  enforce  it  against  him.*  In  some  instances  the  statutes 
require  leases  or  contracts  for  the  sale  of  an  interest  in  land  to  be 
signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  ipade,  leaving 
a  contract  so  signed  binding  on  the  lessee  or  vendee,  though  not 
signed  by  him,  but  not  binding  on  either  party  unless  signed  by  the 
vendor.'     And  in  a  few  jurisdictions  this  construction  is  given,  as 

Dec.  281;  Caton  v.  Caton,  L.  B.  2  H.  Notes:   28  L.R.A.(N.8.)    699,  701; 

L.  127,  36  L.  J.  Ch.  886,  16  W.  R.  1,  43  LB.A.(N.S.)  413. 

6  Eng.  Rul.  Cas.  256.  4.  Lee  v.  Vaugfaan's  Seed  Store,  101 

Notes:  37  L.R.A.(N.S.)  355;  L.R.A.  Ark.  68,  141   S.  W.  496,  37  L.R.A. 

1917A  156.  (N.S.)   352;  Brumfleld  v.  Carson,  33 

1.  Hazard  v.  Day,  14  Allen  (Mass.)  Ind.  94,  5  Am.  Rep.  184;  Washington 
487,  92  Am.  Dec.  790.  Ice  Co.  v.  Webster,  62  Me.  341,  16 

2.  Notes:  2  L.R.A.  212;  28  L.R.A.  Am.  Rep.  462. 

(N.S.)   699.  Notes:  55  Am.  Dec.  344;  28  L.R.A. 

3.  Harper  v.  Goldschmidt,  156  Cal.  (N.S.)  701;  43  L.R.A.(N.8.)  414. 
245,  104  Pac.  461,  134  A.  S.  R.  6.  Washington  Ice  Co.  v.  Webster, 
124,  28  L.R.A.(N.S.)  689  (explaining  62  Me.  341. 16  Am.  Rep.  462.  See  in- 
decisions under  an  earlier  statute  re-  tn,  par.  311,  as  to  the  necessity  for  a 
quiring  that  a  contract  for  the  sale  of  written  acceptance  of  a  written  offer  to 
land  be  signed  by  the  vendor) ;  Smith  bind  the  offeror. 

v.  Jones,  66  Qa.  338,  42  Am.  Rep.  72;  6.  Harp»  ▼.  Ooldschmidt,  156  Cal. 
Ross  V.  Allen,  45  Kan.  231,  25  Pac.  245,  104  Pac.  451,  134  A.  S.  R.  124, 
570,  10  L.R.A.  835;  Bailey  v.  Ogdai,  28  L.R.A.(N.S.)  689. 
3  Johns.  (N.  T.)  399,  3  Am.  Dec.  509;  7.  Scott  v.  Bush,  26  Mich.  418.  12 
Hall  V.  Misenheimer,  137  N.  C.  183,  Am.  Rep.  311;  Worrall  v.  Munn,  5  N. 
49  S.  E.  104, 107  A.  S.  E.  474.  Y.  229,  65  Am.  Dee.  330.     See  also 
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regards  land  ccmtracts,  to  the  general  provision  requiring  such  con- 
tracts to  be  signed  by  the  party  to  be  charged.* 

306.  Necessity  for  Signing  by  Botli  Parties  Generally. — ^Where 
the  statute  merely  requires  the  memorandum  of  a  contract  for  the 
sale  of  an  interest  in  land  to  be  signed  by  the  party  making  the 
sale,  it  is  unnecessary,  in  order  to  render  it  enforceable  by  the  vendee, 
that  it  be  also  signed  by  him.*  And,  where  the  statute  provides" 
that  "no  action  shall  be  brought  to  charge"  any  person,  etc.,  unless 
the  memorandum  be  signed  by  the  "party  to  be  charged"  it  is  held 
that  the  signature  of  the  defendant  alone,  that  is,  the  party  against 
whom  it  is  sought  to  enforce  the  agreement,  is  required.  If  duly 
signed  by  such  party,  it  is  no  ground  of  objection  that  it  was  not 
also  signed  by  the  party  seeking  to  enforce  the  contract.  So  if  a  con- 
tract of  sale  is  signed  by  the  purchaser  it  may  be  enforced  by  the 
seller  or  vendor  though  not  signed  by  him  and  vice  versa  if  signed 
by  the  vendor  may  be  enforced  against  him  by  the  purchaser  though 
not  signed  by  the  latter.**    Since  the  rule  that  it  is  not  necessary  for 

Harper  v.  Goldschmidt,  156  Cal.  245,  Forthman  v.  Deters,  206  Dl.  159,  69  N. 

104  Pac.  451,  134  A.  S.  R.  124,  28  E.  97,  99  A.  S.  R.  145;  UUsperger  v. 
L.R.A.(N.S.)  689;  Ide  v.  Leiser,  10  Meyer,  217  111.  262,  75  N.  E.  482,  3 
Mont  5,  24  Pac.  695,  24  A.  S.  R.  17;  Ann.  Cas.  1032,  2  LJl.A.(N.S.)  221; 
Oartrell  v.  Stafford,  12  Neb.  545, 11  N.  Schneider  v.  Anderson,  75  Kan.  11, 
W.  732,  41  Am.  Rep.  767.  88  Pae.  525,  121  A.  S.  R.  356;  Bird 

Notes:  55  Am.  Dec.  344;  28  L.B.A.  v.  Munroe,  66  Me.  337,  22  Am.  Rep. 
(N.S.)  692,  695,  700;  43  L.R.A.(N.S.)  571;  Williams  v.  Robinson,  73  Me.  186, 
412;  3  Ann.  Cas.  1036;  13  Ann.  Cas.  40  Am.  Rep.  353;  Old  Colony  R.  Corp. 
1122.  V.  Evans,  6  Gray  (Mass.)  25,  66  Am. 

8.  See  infra,  par.  310.  Dec.  394;  Wemple  v.  Knopf,  15  Minn. 

9.  Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  440,  2  Am.  Rep.  147;  Peevey  ▼. 
695,  24  A.  S.  R.  17;  Gartrell  v.  Staf-  Haughton,  72  Miss.  918,  17  So.  378, 
ford,  12  Neb.  545,  11  N.  W.  732,  41  18  So.  357,  48  A.  S.  R.  592;  Mo- 
Am.  Rep.  767.  Under  such  a  provi-  Gowen  v.  West,  7  Mo.  569,  38  Am. 
sion  the  contract  if  signed  by  the  ven-  Dec.  468;  Gartrell  v.  Stafford,  12  Neb. 
dor  is  also  binding  on  the  vendee  545,  11  N.  W.  732,  41  Am.  Rep.  767; 
though  not  signed  by  him.  See  supra.  Miller  v.  Cameron,  45  N.  J.  Eq.  95, 15 
par.  305.  Atl.  842, 1  L.R.A.  554  and  note;  Charl- 

10.  In  re  Neff,  157  Fed.  57,  84  C.  C.  ton  v.  Columbia  Real  Estate  Co.,  67 
A.  561,  28  L.R.A.(N.S.)  349;  Ross  N.  J.  Eq.  629,  60  Atl.  192, 110  A.  S.  R. 
v.  Parks,  93  Ala.  153,  8  So.  368,  30  495,  3  Ann.  Cas.  402,  69  L.R.A.  394; 
A.  S.  R.  47,  11  L.R.A.  148;  Nelson  v.  Russell  v.  NicoU,  3  Wend.  (N.  T.)  112, 
Shelby  Mfg.,  etc.,  Co.,  96  Ala.  515,  11  20  Am.  Dec.  670;  McCrea  v.  Purmont, 
So.  695,  38  A.  S.  R.  116;  Vance  v.  16  Wend.  (N.  T.)  460,  30  Am.  Dec. 
Newman,  72  Ark.  359,  80  8.  W.  574,  103;  WorraU  v.  Munn,  5  N.  Y.  229,  55 

105  A.  S.  R.  42;  Trolock  v.  Parse,  83  Am.  Dec.  330;  Justice  v.  Lang,  42  N. 
Ark.  149,  103  S.  W.  166,  11  L.R.A.  Y.  493,  1  Am.  Rep.  576;  Mason  v. 
(N.S.)  924;  Easton  v.  Montgomery,  90  Decker,  72  N.  Y.  595,  28  Am.  Rep. 
Cal.  307,  27  Pae.  280,  25  A.  S.  R.  123;  190;  Mizell  v.  Burnett,  49  N.  C.  249, 
Harper  v.  Goldschmidt,  156  Cal.  245,  69  Am.  Dec.  744;  Neaves  v.  North 
104  Pac.  451,  134  A.  S.  R.  124,  28  State  Min.  Co.,  90  N.  C.  412,  47  Am. 
L.R.A.(N.S.)  689;  Hodges  V.  Kowing,  Rep.  529;  Dennis  Simmons  Lumber 
68  Conn.  12, 18  AtL  979,  7  L.R.A,  87:  Co.  v.  Corey,  140  JI.  C,  462,  53  S,  B. 
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both  parties  to  sign  presupposes  a  transaction  l^etween  the  parties, 
which,  but  for  the  statute,  would  have  every  requisite  of  a  com- 
plete mutually  binding  and  mutually  enforceable  contract  at  common 
law,  it  in  no  wise  dispenses  with  the  necessity  of  establishing  an 
actual  assent  by  the  ptirty  who  did  not  sign  to  the  terms  proffered 
by  the  other  party,  and  his  acceptance,  as  a  contract,  of  the  paper 
or  instrument  signed  by  the  other  party.  In  other  words,  the 
rule  merely  dispenses  with  the  necessity  of  showing  such  assent 
tmd  acceptance  by  writing  signed  by  the  party,  and  permits  those 
facts  to  be  proven  by  the  same  means  that  would  have  been  available 
in  the  absence  of  a  statute.*^ 

307.  Provision  Requiring  Signature  by  "Parties"  to  Be  Oiarged. — 
Where  the  word  "parties"  in  the  plural  is  used,  aa  in  section  17  of 
the  English  statute  relating  to  contracts  for  the  sale  of  goods,  which 
provides  that  no  contract  for  the  sale  of  goods  shall  be  allowed  to  be 
good  unless  the  memorandum  be  signed  by  the  "parties  to  be  charged 
by  such  contract,"  it  is  the  general  rule  that  the  memorandum  need 
only  be  signed  by  the  party  against  whom  the  contract  is  sought  to 
be  enforced,  no  distinction  being  made  between  the  use  of  the  words 
"party"  and  "parties."  *•    In  some  cases,  however,  a  distinction  has 

300,   6   L.R.A.(N.S.)    468;    Love  ▼.  A.  S.  B.  137, 7  Ann.  Cas.  667,  6  L.R.A. 

Harris,  156  N.  C.  88,  72  S.  E.  150,  (N.S.)   397  j  Laythoarp  v.  Bryant,  2 

Ann.    Cai.   1912D    1065,   36    L.R.A.  Bing.  N.  C.  735,  29  E.  C.  L.  469,  3 

(N.S.)  927;  Bateman  v.  Hopkins,  157  Scott  238,  2  Hodges  25,  6  Eng.  Rnl. 

N.  C.  470,  73  S.  E.  133,  Ann.  Cas.  Cas.  239.  See  also  Wdghtman  v.  Cald- 

1913C  642;  Cameron  Coal,  etc.,  Co.  v.  weU,  4  Wheat.  85,  4  U.  S.  (L.  ed.)  520. 

UnivOTsal  Metal  Co.,  26  Okla.  615, 110  „  Noto:  7  Am  Dec  290;  20  Am.  Dec. 

Pac     720,     31     L.RJL.(N.S.)     618;  673;  30  Am.  Dec.  116;  55  Am.  Dec 

'EVizu./iiTr  4    p-iw^^    K7  n«.   KOQ    in>l  344;  69  Am.  Dec.  749;  2  L.R.A.  212; 

Fnendly  v.  Elwert,  57  Ore.  599,  105  „    t  1?  A  CUS  ^    ««1     fi«fl    fiQfi-    4.^ 

Pac.  404,  111  Pac.  690,  112  Pac.  1085,  t  r  a  /^«  x'^in  -.f  L  •  ?' Arm 'r« 

A„«    r>L    101QA    9n4.   xt,.^Av,^^A   J  L.R.A.(N.S.)  410  et  scQ. j  3  Ann.  Cas. 

R  V^/^'onii     Qfli'a^n^fToo^"  1036;  13  Ann.  Cas.  112i;  Ann.  Cas. 

^!'^^}\^^J\  ^*-  ^^^'  ^°  f ']-^'  1912C  416;  6  Eng.  Rul.  Cas.  254. 

86  A.  S.  R.  735;  Ives  v.  Hazard,  4  R.  I.  ^   Forthman  v.  Deters,  206  111.  159, 

14,  67  Am.  Dec.  500;  Cosack  v.  Des-  qq  jj   g    97^  99  ^   g.  R.  145;  Ulls- 

coudres,  1  McCord  L.  (S.  C.)  425,  10  perger  v.  Meyer,  217  lU.  262,  75  N.  E. 

Am.  Dec.  681;  Douglass  v.  Spears,  2  432,  3  Ann.  Cas.  1032,  2  L.R.A.(N.S.) 

Nott  &  McC.  (S.  C.)  207, 10  Am.  Dec.  221;  Friendly  v.  Elwert,  57  Ore.  699, 

588;  Peay  v.  Seigler,  48  S.  C.  496,  26  105  Pac.  404,  111  Pac.  690,  112  Pac. 

S.  E.  885,  59  A.  S.  R.  731;  McPher-  1085,  Ann.  Cas.  1913 A  357;  Ives  v. 

son  v.  Fargo,  10  S.  D.  611,  74' N.  W.  Hasard,  4  R.  I.  14,  67  Am.  Deo.  500. 

1057,  66  A.  S.  R.  723;  Crutohfteld  v.  Notes:    28    L.R.A.(N.S.)    687;    43 

Donathon,  49  Tex.  691,  30  Am.  Rep.  L.R.A.(N.S.)  411. 

112;  Bailey  v.  Leishman,  32  Utah  123,  12.  Wemple  v.  Knopf,  15  Minn.  440, 

89  Pac.  78,  13  Ann.   Cas.  1116;  Le  2  Am.  Dec.  147  (following  an  earlier 

Vine  V.  Whitehouse,  37  Utah  260,  109  case) ;  Justice  v.  Lang,  42  N.  Y.  493, 

Pac.  2,  Ann.  Cas.  1912C  407;  Equi-  1   Am.   Rep.  576.     See  also  Russell 

table  Mfg.  Co.  ▼.  Allen,  76  Vt.  22,  56  v.  NicoU,  3  Wend.  (N.  Y.)   112,  20 

Atl.  87,  104  A.  S.  B.  915;  Western  Am.  Dec.  670;  Mason  v.  Decker,  72 

Timber  Co.  v.  Kalama  Riv«r  Lumber  N.  Y.  5l95,  28  Ana.  Rep.  190. 

Co.,  42  Wash.  620,  86  Pac  338,  114  Notes:  7  Am.  Dec.  290;  25  Am.  Dec. 
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been  made  between  the  requirement  that  the  menuHnuidum  be  signed 
by  the  "party  to  be  charged"  and  the  requirement  that  the  mem- 
orandum be  signed  by  the  "parties  to  be  charged  by  such  contract," 
and  in  the  latter  case  it  is  held  that  the  memorandum  must  be  signed 
by  both  the  buyer  and  the  seller,  to  enable  either  party  to  enforce  it^» 
And  the  latter  is  the  proper  construction  to  be  given  to  a  provision 
requiring  the  contract  to  be  "reduced  to  writing  and  subscribed  by 
the  parties  thereto."  ** 

308.  Mutuality  of  Obligation  and  Consideration;  G«Mral  View. — 
The  reasons  most  generally  advanced  for  the  contrition  that "  the 
contract  is  not  binding  on  the  party  signing  unless  it  is  also  signed 
by  the  other  party  is  that,  nnce  it  cannot  be  enforced  against  such 
other  party,  it  is  void  for  want  of  mutuality.**  This  reasoning, 
however,  is  rejected  by  most  courts,  not  on  the  ground  that  contracts 
need  not  be  mutual,  but  that  the  statute  in  certain  enumerated  cases 
has  taken  away  the  power  of  enforcing  contracts  which  would 
otherwise  be  mutually  binding,  unless  the  parties  against  whom 
they  are  sought  to  be  enforced  have  signed  some  note  or  memoran- 
dum thereof  in  writing.**  And  it  is  said  that  the  party  to  be  charged 
who  has  signed  the  contract  is  estopped  by  his  signature  from  deny- 
ing that  the  contract  was  validly  executed,  although  not  signed  by 
the  other  party  who  sues  for  the  perfonnance.*'  So  the  fact  that  the 
promise,  on  the  part  of  the  party  seeking  to  enforce  the  contract, 
could  not  have  been  enforced  against  him  does  not  render  the  promise 
of  the  party  sought  to  be  charged,  by  whom  the  agreement  \va.« 
signed,  invalid  for  want  of  consideration.**  It  is  now  almost  univer- 
sadly  held  that  specific  performance  may  be  decreed  against  the  party 
signing,  though  in  a  sense  the  contract  lacks  mutuality  because  it 
cannot  be  enforced  against  the  other  party  if  he  should  plead  the 
defense  of  the  statute,  as  the  filing  of  the  bill  by  the  party  not 
signing  supplies  the  mutuality  of  remedy.**    The  fact,  however,  that 

543;  65  Ami  Dee.  668;  42  Am.  Rep.  L.  469,  3  Scott  238,  2  Hodges  26,  6 

348;   28   L.R.A.(N.S.)    686;   3   Ann.  Ener.  Rul.  Caa.  239. 

Cas.  1036;  6  Eng.  Rul.  Cas.  254.  Notee:  28  L.R.A.(N.S.)  684;  3  Ann. 

13.  Notes:  28  L.R.A.(N.S.)  686;  13  Cas.  1037. 

Ann.  Cas.  1122;  6  Eng.  Etd.  Cas.  255.       17.  WorraH  v.  Munn,  5  N.  T,  229, 

14.  HalseU  v.  Renfrew,  202  U.  8.   55  Am.  Dec.  330. 

287,  26  S.  Ct.  610,  50  U.  S.  (L.  ed.)       18.  Peevey  v.  Haughton,  72  Miss. 
1032,  6  Ann.  Cas.  189  (construing  an   918, 17  So.  378, 18  So.  357,  48  A.  S.  R. 
Oklahoma  statute  and  apparently  fol-  592. 
lowing  an  earlier  Oklahoma  case).  1».  Eoas  v.  Parks,  93  Ala.  153,  8  So. 

Note:  28  L.R.A.(N.S.)  685.  368,  30  A.  S.  R.  47,  11  L.R.A.  148; 

16.  See  infra,  par.  309.  Vance  v.  Newman,  72  Ark.  359,  80  S. 

16.  Justice  V.  Lang,  42  N.  Y.  493,  W.  574,  105  A.  S.  R.  42;  Trulock  v. 
1  Am.  Rep.  576;  Mizell  v.  Burnett,  49  Parse,  83  Ark.  149, 103  S.  W.  166, 11 
N.  C.  249,  69  Am.  Dec.  744;  Laythoarp  L.RA.(N.S.)  924;  Hodges  v.  Kowing, 
V,  Bryant,  2  Bing.  N.  Cas.  735,  29  E.  C.  58  Conn.  12, 18  AU.  979,  7  L.BJL  87; 
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4e  party  seeking  specific  performance  did  not  himself  sign  the 
uiemorandum,  so  as  to  render  the  contract  enforceable  against  him, 
is  given  more  or  less  weight,  according  to  the  circumstances,  in  the 
determination  of  the  question  whether  the  court  will  exercise  its 
discretion  in  granting  this  particular  kind  of  relief.** 

309.  View  Denying  Validity  of  Contract  for  Want  of  Mutuality.— 
In  a  few  jurisdictions  the  view  has  been  taken,  even  where  the 
statute  requires  merely  that  the  memorandum  be  signed  by  the  party 
to  be  charged,  that  if  it  is  signed  only  by  the  party  against  whom  it  is 
sought  to  be  enforced  and  contains  mutual  executory  promises,  it 
is  not  binding  on  the  other  party  for  want  of  Mutuality.  •  This  has 
been  held  true  as  to  a  contract  of  employment  for  a  period  longer 
than  a  year  signed  only  by  the  employer,'  as  to  a  contract  to  sell 
goods  signed  only  by  the  seller,*  and  as  to  a  contract  to  purchase 
goods  signed  only  by  the  buyers    It  has  been  held  that  after  the 

Porthman  V.  Deters,  206  lU.  159,  69  N.  R.  1S7,  7  Ann.  Cas.  667,  6  L.R.A. 

B.  97,  99  A.  S.  R.  145;  UUsperger  v.    (N.S.)  397. 

Meyer,  217  lU.  262,  75  N.  E.  4S2,  3       Notes:    6    L.R.A.(N.S.)    397;    28 

Anu.  Cas.  1032,  2  L.RA..(N.S.)  221;  L.R.A.(N.S.)    682,    696;    43    L.R.A. 

Ross  V.  AUen,  45  Kan.  231,  25  Pae.  (N.S.)  410  et  seq. 
570,  10  L.R.A.  835;  Old  Colony  R.       20.  Note:    28   L.R.A.(N.S.)    687. 
Corp.  V.  Evans,  6  Qray  (Mass.)  25,  G6       1.  Houser    v.    Hobart,    22    Idabo 

Am.  Dec.  394;  Peevey  v.  Haughton,  72  735,  127  Pa45.  997,  43-  L.R.A.(N.S.) 

Miss.  918,  17  So.  378,  18  So.  357,  48  410  (statute  using  the  phrase  "party 

A.  S.  R.  592;  Warren  v.  Costello,  109  charged") ;  Wilkinson  v.  Heavenricli, 

Mo.  338, 19  S.  W.  29,  32  A.  S.  R.  669;  58  Mich.  574,  26  N.  W.  139,  55  Am. 

Miller  v.  Cameron,  45  N.  J.  Eq.  95,  Rep.  708;  Co-Operative  Telephone  Co. 

15  Atl.  842,  1  L.R.A.  554;  Charlton  v.  v.  Katns,  140  Mich.  367,  103  N.  W. 

Columbia  Real  Estate,  67  N.  J.  Eq.  814, 112  A.  S.  R.  414;  Adams  v.  Har- 

629,  60  Atl.  192,  110  A.  S.  R.  495,  3  rington  Hotel  Co.,  154  Mich.  198,  117 

Ann.  Caa.  402,  69  L.R.A.  394;  McCrea  N.  W.  551, 19  L.R.A.(N.S.)  919;  Cor- 

v.  Purmort,  16  Wend.  (N.  Y.)  460,  30  bitt  v.  Salem  Gas  Light  Co.,  6  Ore. 

Am.  Dec.  103;  Worrall  v.  Munn,  5  405,  25  Am.  Rep.  541. 
N.  Y.  229,  55  Am.  Dec.  330;  Dennis       Notes:    28    L.R.A.(N.S.)    685;    43 

Simmons  Lumber  Co.  v.  Corey,  140  N.  L.R.A.(N.S.)  410;  3  Ann.  Cas.  1037; 

C.  462,  53  S.  E.  300,  6  L.R.A.(N.S.)  13  am.  Cas.  1122. 

468;  Flegel  V.  DowUng,  54  Ore  40,  2.  Wilkinson  v.  Heavenrieh,  58 
102-  Pae.  178,  135  A.  6  R  812  19  jjich.  674,  26  N.  W.  139,  55  Am.  Rep. 
Ann.  Cas.  1159;  Ives  v.  Hazard,  4  R.  ^Qg 

L^Vs  ^^'mt^fi'  ?TJ- 4T  3"  Houser  v.  Hobart,  22  Idaho  735. 
S%''73i;Mi'hi'v.Vr^o,10S:   127  Pae    997.  43  L.R  A. (N.S.)   410. 

D.  611,  74  N.  W.  1057,  66  A.  S.  R  „  ^^"^^  ^k  ^'^xP'^t?^^' 
723;  LeVine  v.  Whitehouse,  37  Utah  ?  ^^-  ^°'  25  Am.  Rep.  641.  This 
260,  109  Pae.  2,  Ann.  Cas.  1912C  407;  "  generally  regarded  as  the  effect  of 
Roberts  v.  Griswold,  35  Vt.  496,  84  *^^^  decision,  though  it  is  possible  that 
Am.  Dec.  641 ;  Cummins  v.  Beavers,  ^^^  decision  was  placed  on  the  ground 
103  Va.  230,  48  8.  E.  891,  106  A.  S.  that  there  was  no  suflSeient  allegation 
R.  881, 1  Ann.  Cas.  986 ;  Western  Tim-  of  an  acceptance  written  or  otherwise 
ber  Co.  v.  Kalama  River  Lumber  Co.,  of  the  buyer's  written  offer  to  pur- 
42  Wash.  620,  86  Pae.  338,  114  A.  S.  chas«. 
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party  who  signed  the  memorandum  has  repudiate*)  tbe  contract  it  is 
too  late  for  the  party  not  signing  to  signify  in  writing  his  assent 
for  the  purpose  of  rendering  the  contract  binding  on  the  party  sign- 
ing.* 

310.  View  that  Party  to  Be  Charged  in  Land  Contract  Is  Vendor. — 
The  view  has  been  taken  in  a  few  jurisdictions  that,  under  the  general 
provision  requiring  contracts  for  the  sale  of  land  to  be  signed  by  the 
party  to  be  charged,  the  vendor  is  to  be  considered  the  party  to  be 
charged  by  such  a  contract  and  that  the  contract  must  be  signed  by 
him  to  be  enforceable  by  either  party ;  •  and  it  is  held,  therefore,  that 
though  a  memorandum  of  a  contract  to  purchase  land  is  signed  by  the 
vendee  it  cannot  be  enforced  by  the  vendor  if  it  was  not  signed  by 
him.'.  But  if  it  is  signed  by  the  vendor,  it  may  be  enforced  against  the 
vendee  though  he  did  not  sign.*  Some  statutes  expressly  require 
that  contracts  for  the  sale  of  an  interest  in  land  be  signed  by  the 
vendor.* 

311.  Necessity  for  Written  Acceptance  of  Written  Offer. — According 
to  the  weight  of  authority,  a  written  offer  signed  by  the  party  to 
be  charged,  if  orally  accepted  by  the  person  to  whom  it  is  made,  may 
itself  constitute  a  sufficient  written  memorandum  of  the  contract, 
binding  the  person  by  whom  the  offer  is  made,  though  the  other 
party  may  successfully  plead  the  statute.  In  such  case,  if  the  memo- 
randum is  otherwise  sufficient,  when  it  is  assented  to  by  him  to  whom 
the  proposal  has  been  made,  the  contract  is  consummated  by  the 
meeting  of  the  minds  of  the  two  parties,  and  the  evidence  necessary 
to  render  it  valid  and  capable  of  enforcement  is  supplied  by  the 
signature  of  the  party  sought  to  be  charged  to  the  offer  to  sell  or 
buy.*"    And,  where  an  oral  contract  for  the  sale  of  land  was  reduced 

6.  Wilkinson     v.     Heavenrich,     68       Notes:    28    L.R.A.(N.S.)    700;    43 
Mich.  574,  26  N.  W.  139,  55  Am,  Rep.   L.R.A.(N.S.)    414. 

708.  9.  See  supra,  par.  305. 

«.  Murray  v.  Crawford,  138  Ky.  25,  10.  UUspei^er   v.    Meyer,   217    111. 

127  S.  W.  494,  28  L.R.A.(N.S.)  680;  262,  75  N.  E.  482,  3  Ann.  Cas.  1032, 

Evans  v.  Stratton,  142  Ky.  615, 134  S.  2  L.R.A.(N.S.)  221;  Curtis  v.  Blair, 

W.  1154,  34  L.R.A.(N.S.)  393;  Lee  v.  26  Miss.  309,  59  Am.  Dec.  257;  Willis 

Cherry,  85  Tenn.  707,  4  S.  W.  835,  4  v.  Ellis,  98  Miss.  197,  53  So.  498,  Ann. 

A.  S.  R.  800;  Lnsky  v.  Reiser,  128  Cas.  1913A  1039;   Justice  v.  Lang, 

Tenn.  705, 164  S.  W.  777,  L.R.A.1915C  42  N.  Y.  493, 1  Am.  Rep.  576;  Argus 

400.  Co.  v.  Mayor,  55  N.  T.  495,  14  Am. 

Notes:  28  L.R.A.(N.S.)  691,  695;  3  Rep.  296;  Mason  v.  Decker,  72  N.  T. 

Ann.  Cas.  1036;  Ann.  Cas.  1912C  417.  595,  28  Am.  Rep.  190;  McPherson  v, 

7.  Murray  v.  Crawford,  138  Ky.  25,  Fargo,  10  S.  D.  611,  74  N.  W.  1057, 
127  S.  W.  494,  28  L.R.A.(N.S.)  680.  66  A.  S.  R.  723;  Lee  v.  Cherry,  85 

Note:  28  LJl;A.(N.S.)  695.  Tenn.  707,  4  S.  W.  835,  4  A.  S.  R. 

8.  Murray  v.  Crawford,  138  Ky.  25,  800;  Bailey  v.  Leishman,  32  Utah  123, 
127  S.  W.  494,  28  L.R.A.(N.S-)  .680  89  Pac.  78,  13  Ann.  Cas.  1116. 
(explaining  earlier  cases);  Evans  ▼.  Notes:  3  Ann.  Cas.  1037;  6  Eng. 
Stratton,  142  Ky.  615,  134  S.  W.  1154,  Rul.  Cas.  25L 

34  L.R.A.(N.S.)  393.  ^  ,    . 
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to  writing  and  signed  by  the  vendor  and  left  with  a  third  person 
with  the  understanding  that  it  should  also  be  signed  by  the  vendee, 
it  has  been  held  that  if  the  contract  is  taken  by  the  vendee  and 
recorded  without  his  signing  the  same,  it  is  enforceable  by  him 
against  the  vendor,  though  the  latter  before  it  was  in  fact  signed  by 
the  vendee  attempted  to  repudiate  it.**  In  some  jurisdictions,  how- 
ever, the  broad  rule  is  laid  down  that  a  written  acceptance  of  a 
written  offer  is  necessary  to  constitute  a  sufficient  memorandum  under 
the  statute,  unless  the  ccHitract  is  Otherwise  taken  out  of  the  statute 
by  some  act  of  the  acceptor.**  Where  the  rule  prevails  that  a  written 
acceptance  ia  ordinarily  required,  it  seems  that  if  the  only  act  to  be 
performed  by  the  acceptor  is  the  payment  of  money  an  oral  acceptance 
accompanied  with  a  tender  of  the  money  will  be  sufficient.*'  And 
on  principle,  it  would  seem  that  the  party  making  the  written  offer 
may  waive  a  written  acceptance  and  this  effect  should  be  given  to  his 
acquiescence  and  consent  to  the  oral  acceptance. 

Delivery  of  Memorandwn 

312.  In  General. — ^The  authorities  are  not  in  accord  as  to  the 
necessity  for  and  the  sufficiency  of  the  delivery  of  the  memorandum. 
If  there  is  no  delivery  of  the  agreement,  signed  by  the  party  sought 
to  be  charged,  this  is  evidence  that  in  fact  no  concluded  agrecfnent 
oral  or  otherwise  was  entered  into ;  **  and  in  a  number  of  cases  it  is 
held  that  the  memorandum  signed  by  the  party  to  be  charged  must 
be  delivered  by  him  to  the  other  party  or  his  authorized  agent  to 
constitute  a  sufficient  memorandum  of  an  oral  agreement  which  may 
in  fact  have  been  entered  into.*'  For  this  reason  it  has  been  held 
that  a  letter  wri'tten  by  a  landowner  to  his  agent -authorizing  him  to 
sell  on  certain  terms  does  not  constitute  a  sufficient  memorandum 
to  bind  the  principal  though  its  contents  were  disclosed  to  a  pro- 
posed purchaser  who  orally  agreed  to  purchase  on  the  q)ecified 
terms.**  Other  cases,  however,  take  the  view  that  it  is  not  essential 
that  the  memorandum  be  delivered  by  the  party  to  be  charged,  pro- 
vided it  is  intended  to  evidence  the  contract  of  the  parties.*'    Thus 

11.  McPherson  v.  Fargo,  10  S.  D.  Ann.  Caa.  286. 

611,  74  N.  W.  1057,  66  A.  S.  R.  723.       Notes:  66  Am.  Dec.  549;  3  Ann.  Cas. 

12.  Warden  v.  WiUiams,  62  Mich.  404;  Ann.  Caa.  1914C  267. 

50.  28  N.  W.  796,  4  A.  S.  R.  814.  16.  Steel  v.  Pif^  48  la.  99,  30  Am. 

Note:  Ann.  Cas.  1913A  1042.  Rep.  388. 

13.  Wardell  v.  WilliamB,  62  Mich.  17.  Drury  v.  Tonng,  58  Md.  546,  42 
60,  28  N.  W.  796,  4  A.  S.  R.  814.  Am.  Rep.  343;  Argus  Co.  v,  Albany, 

14.  See  CONTRACfTS,  vol.  6,  p.  642.      55  N.  7.  495,  14  Am.  Rep.  296. 
16.  Steel  T.  Fife,  46  la.  99,  30  Am.       Notes:  66  Am.  Dee.  549;  2  L.R.A. 

Rep.  388;  Johnson  v.  Brook,  31  Miaa.  ZtS;  3  Ann.  Caa.  405;  Ann.  0*8. 1914C 
17,  66  Am.  Dec  647;  Halsell  v.  Ren-  297. 
frow,  14  Okla.  674,  78  Pao.  118,  2 
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an  entry  by  the  defendant  in  his  own  private  book  mfay  constitute  a 
sufficient  memorandum  to  charge  him.**  Where  a  memorandum  of 
a  sale  is  signed  by  both  the  parties  and  retained  in  the  possession  of 
the  buyer,  this  is  a  sufficient  memorandum  of  the  sale  to  bind  him ;  *• 
and  where  an  order  for  goods  was  sent  to  the  defendant  by  the 
plaintiff,  a  letter  of  acceptance  mailed  by  the  defendant  has  been  held 
sufficient  to  charge  the  defendant  though  it  was  not  received  by  the 
plaintiff,  having  been  lost  in  the  mail.'* 

313.  Reasons  for  Divergent  Views. — ^The  usual  ground  for  hold- 
ing that  the  undelivered  memorandum  is  not  sufficient  is  that  until 
it  is  delivered  it  cannot  operate  as  a  contract,  and  that  a  pt^r 
retained  by  the  party  to  be  charged  should  not  be  given  the  effect  of 
a  sufficient  memorandum  where  it  is  entirely  within  his  power  to 
destroy  it  and  prevent  its  being  used  as  evidence  of  the  contract.' 
This  reasoning,  however,  is  beyond  the  question,  which,  in  this 
character  of  cases,  is  not  whether  there  is  a  written  contract,  but 
whether  there  is  a  sufficient  memorandum  signed  by  the  party 
which  is  evidence  that  a  contract  existed  or  which  tends  to  prove 
that  fact  The  evil  the  statute  seeks  to  guard  against  is  the  use  of 
oral  evidence  to  prove  the  contract.  This  is  obviated  by  the  produc- 
tion of  the  undelivered  memorandum  thereof.*  If  produced  from 
the  defendant's  own  custody,  it  guards  against  the  mischief  that 
the  statute  was  passed  to  prevent,  just  as  well  as  if  produced  from  the 
custody  of  the  plaintiff.  The  plaintiff  is  the  one  likely  to  suffer 
by  leaving  the  evidence  of  his  bargain  in  the  hands  of  the  defend- 
ant— not  the  defendant  himself.*  Again,  where  a  written  agreement 
to  sell  land  was  never  delivered  by  the  vendor  the  court,  in  holding 
a  delivery  unnecessary  to  satisfy  the  statute,  placed  its  decision  on 
the  ground  that  the  oral  contract  is  merely  unenforceable  and  that 
to  render  it  enforceable  it  is  only  necessary  that  the  terms  of  the 
contract  be  in  writing  and  signed  by  the  party  to  be  charged.* 

314.  Undelivered  Deed. — The  question  involving  the  necesaty  for 
a  delivery  of  the  memorandum  most  frequently  arises  in  case  of 
contracts  for  the  sale  of  land  where  a  deed  signed  by  the  vendor  and 
containing  the  terms  of  the  oral  contract  is  retained  by  him  or 
delivered  in  escrow.  Where  there  has  been  no  delivery  whatsoever 
of  the  deed,  it  being  retained  under  the  absolute  control  of  the 
grantor,  it  cannot,  it  has  been  held  in  some  cases,  operate  as  a  suffi- 

18.  Drury  v.  Lane,  58  Md.  546,  42       1.  Johnson  v.  Brook,  31  Vias.17,  66 
Am.  Rep.  343.  Am.  Deo.  547. 

Note:  2  LJl.A.  213.  2.  Schneider  v.  Anderson,  75  Kan. 

19.  Equitable  Mfg.  Co.  ▼.  Allen,  76  11,  88  Pac  525,  121  A.  S.  R.  356. 
Vt.  22.  56  AU.  87,  104  A.  S.  R.  915.      8.  Drury  v.  Young,  58  Md.  546,  ^ 

20.  Van  Boskerck  v.  Torbert,  184  Am.  Rep.  343. 

Jed.  419,  107  C.  C.  A.  383,  Ann.  Caa.       4.  Note:  Ana.  Cas.  1914C  267. 
1916E  171. 
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dent  memorandum  of  the  oral  contract,  though  it  contains  all  the 
terms  of  such  oral  contract.'  This  view  is  also  taken  where  the 
delivery  is  to  a  third  person  in  pursuance  of  an  oral  contract  to  be 
delivered  to  the  grantee  upon  his  performing  certain  conditions 
precedent.*  In  other  cases,  however,  it  is  held  that  if,  after  the  mak- 
ing of  the  oral  contract  and  in  pursuance  thereof,  the  vendor  executes 
a  deed  for  the  land  reciting  the  consideration  and  containing  the 
terms  and  conditions  of  the  sale  and  delivers  it  to  a  third  person  to 
he  delivered  to  the  grantee  upon  his  compliance  with  such  terms,  this 
will  amount  to  a  sufficient  compliance  with  the  statute  and  the 
contract  if  so  alleged  and  proved  will  be  enforceable.'  And  even 
where  the  deed  was  retained  in  the  hands  of  the  grantor,  it  has 
been  held  a  sufficient  memorandum  to  render  the  oral  contract 
enforceable.*  To  render  a  deed  valid  to  vest  the  estate  in  the  grantee 
there  must  be  a  delivery,'  and  in  the  case  of  a  lease  signed  by  the 
lessor  but  retained  in  his  possession  and  not  delivered,  it  is  not 
binding  on  the  lessee.** 

315.  Connectiiig  Undelivered  Deed  vith  Oral  Contract  and  State- 
ment of  Terms. — ^If  the  undelivered  deed  does  not  jmrport  to  set  out 
the  terms  of  the  previous  oral  contract  of  sale,  but  merely  purports  to 
convey  the  title,  it  cannot  operate  as  a  sufficient  memorandum,** 
and  it  is  immaterial  that  written  notice  is  given  to  the  vendee  that 
the  deed  has  been  signed  by  the  vendor,*'  or  that  the  deed  is  delivered 
to  a  third  person  to  be  delivered  to  ^e  grantee  on  his  perfotmance 
of  the  terms  of  the  oral  contract.**  So  where  an  oral  contract  of 
sale  provided  for  the  giving  of  a  purchase  money  mortgage  for  a 

6.  Johnson  v.  Brook,  31  Miss.  17,  66  273;  43  L.B.A.(N.S.)  393;  3  Ann.  Cas. 

Am.  Dec.  547;  Halsell  v.  Renfrow,  14  405;  Ann.  Cas.  1914C  268. 

Okla.  674,  78  Pac.  118,  2  Ann.  Cas.  9.  See  Deeds,  vol.  8,  p.  973. 

286,  affirmed  202  U.  S.  287,  26  S.  Ct.  10.  Chesebrough     v.     Pingree,     72 

610,  50  U.  S.  (L.  ed.)  1032,  6  Ann.  Mich.  438,  40  N.  W.  747, 1  L.R.A.  529. 

Cas.  189.  See  also  Givens  v.  Caldcr,  2  See  Landlord  and  Tenant,  vol.  16,  p. 

Desans.  (S.  C.)  171,  2  Am.  Dec.  68b.  566. 

Notes:  22  L.R.A.  273;  3  Ann.  Cas.  11.  Hartenbower  v.  Uden,  242  HI. 

404.  434,  90  N.  E.  298,  28  L.B.A.(N.S.) 

6.  Notes:  43  L.E.A.(N.S.)   393;  3  738. 

Ann.  Cas.  404;  Ann.  Cas.  1914C  267.       Notes:  3  Ann.  Cas.  405;  Ann.  Cas. 

7.  Moore  v.  Ward,  71  W.  Va.  393,  1914C  268. 

76  S.  E.  807,  Ann.  Cas.  1914C  263,  As  to  the  necessity  for  a  statement 

43   L.E.A.(N.S.)    390    (following   on  of  the  terms  of  the  contract  generally, 

the  gronnd  of  stare  decisis  earlier  Vir-  see  supra,  par.  276. 

ginia  eases) ;  Campbell  v.  Thomas,  42  12.  Hartenbower  v.   Uden,  242  HI. 

Wis.  437,  24  Am.  Rep.  427  (disapprov-  434,  90  N.  E.  298.  28  L.R.A.(N.8.) 

ing  dictnm  in  an  earlier  case).  738. 

Notes:  43  L.R.A.{N.S.)  390;  3  Ann.  13.  Kopp  v.  Reiter,  146  III.  437,  34 

Cas.  405;  Ann.  Cas.  1914C  267.  N.  E.  942,  37  A.  S.  B.  156,  22  L.R.A. 

8.  Parrill    v.  "McKinley,    9    Grat.  273;  McLain  v.  Healv.  98  Wash.  489, 
(Va.)  1,  58  Am.  Dec.  212.  168   Pac.  1,  L.R.A.1918A   1161.   ex- 
Notes:  37  A.  S.  R.  163;  22  L.R.A.  nlaining  Manning  v.  Foster,  49  Wash. 
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part  of  the  price  a  deed  delivered  by  the  vendor  to  a  third  person  to 
be  delivered  to  the  vendee  upon  hia  payment  of  such  part  of  the  price 
and  execution  of  notes  and  mortgage  for  the  balance  cannot  operate 
as  a  sufficient  memorandum  of  the  agreement  where  it  recites  merely 
the  gross  consideration  without  sta:ting  the  terms  of  payment.** 

316.  Written  Communications  between  Party  to  Be  Chained  and 
Third  Persons. — It  ia  very  generally  held  that  letters  which  are 
addressed  to  a  third  person,  stating  and  affirming  a  contract,  are 
sufficient  as  a  memorandum  of  the  contract  to  charge  the  writer  of  the 
letters,**  and  it  is  held  that  a  verbal  agreement  may  be  established  by 
letters  from  the  party  to  be  charged  to  his  agent  or  attorney.**  A 
letter  to  a  vendor  from  his  agent  conveying  an  offer  for  land  and  his 
letter  in  reply  to  the  agent  accepting  such  offer  may  constitute  a 
sufficient  memorandum  of  the  contract  for  the  sale  of  the  land ;  *' 
so  where  one,  by  his  agent,  has  dealt  with  another,  a  written  com- 
munication to  the  agent,  reciting  the  terms  of  the  agreement  made 
by  the  agent  with  that  other,  and  ratifying  the  same,  will  answer  the 
statute.**  It  ia  also  held  that  where  a  contract  is  entered  into  by  the 
party  sought  to  be  charged  through  an  agent,  it  may  be  established  by 
letters  written  by  such  agent  to  his  principal.*'  A  statement  of  the 
terms  at  a  verbal  agreement  or  admissions  as  to  its  existence  contained 
in  an  affidavit  or  a  pleading,  signed  by  the  party  to  be  charged  and 
filed  in  court  is  available^to  the  other  party  as  a  note  or  memoran- 
dum in  writing,  though  the  suit  is  not  between  the  parties  to  the 
contract  and  is  not  brought  to  enforce  it.** 

Separate  Writings  as  Memorandv/m 

317.  In  General. — ^It  is  a  well  established  pn^Kmtion  of  general 
appUcation  tliat  a  complete  contract  binding  under  the  statute  of 
frauds  may  be  gathered  from  letters,  writings  and  telegrams  between 
the  parties,  relating  to  the  subject  matter  of  the  contract,  and  so 
connected  with  each  other  that  they  may  be  fairly  said  to  constitute 
one  paper  relating  to  the  contract  though  only  one  of  the  writings 

541,  96  Pac.  233,  126  A.  S.  R.  876,  16   85  Tenn.  707,  4  S.  W.  835,  4  A.  S.  R. 
Ann.  Cas.  95,  18  L.R.A.(N.S.)   337;   800;  Singleton  v.  HiU,  91  Wia.  51,  64 
CampbeU  v.  Thomas,  42  Wia.  437,  24  N.  W.  588,  61  A.  S.  R.  868. 
Am.  Rep.  427.  Note:  3  Ann.  Cas.  406. 

Note:  43  L.R.A.(N.S.)  393.  17.  Singleton  v.  HiU,  91  Wis.  51,  64 

14.  Campbell  v.   Thomas,  42  Wis.  N.  W.  588,  51  A.  S.  R.  868. 

437,  24  Am.  Rep.  427.  18.  Argus  Co.  v.  Albany,  55  "N.  T. 

15.  Nicholson  v.  Dover,  145  N.  C.   495,  14  Am.  Rep.  296. 

18,  58  S.  E.  444,  13  L.R.A.(N.S.)  167.  19.  Note:  S  Ann.  Cas,  406. 

Notes:  2  L.R.A.  213;  3  Ann.  Cas.  20.  Barry  ▼.  Coombe,  1  Pet  640,  7 

406;  Ann.  Cas.  1914C  267.  U.  S.  (L.  ed.)  295.   • 

16.  Argus  Co.  V.  Albany,  55  N.  T.  Note:  3  Ann.  Cw.  407. 
495,  14  Am.  Rep.  296;  Jueo  t.  Cherry, 
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may  be  signed  by  the  party  to  be  charged.*  And  this  is  true  under 
statutes  requiring  the  memorandum  to  be  reduced  to  writing  and 
subscribed  by  the  party  to  be  charged.*  It  has  been  held  that  the  rule 
is  no!,  to  be  restricted  to  papers  already  in  existence  when  the  instru- 
ment signed  by  the  party  to  be  charged  is  executed,  provided  the 

1.  Bdl  V.  Bruen,  1  How.  169,  11' U.  51  A.  S.  R.  611,  30  L.R.A.  61;  Trevor 
S.  (L.  ed.)  89;  Salmon  Falls  Mfg.  Co.  v.  Wood,  .36  N.  Y.  307,  93  Am.  Dec. 
V.  Goddard,  14  How.  446.  14  U.  S.  (L.  511;  Argiis  Co.  v.  Albany,  55  N.  Y. 
ed.)  493;  Beckwith  v.  Talbot,  95  U.  495,  14  Am.  Rep.  296;  Sanders  v. 
S.  289,  24  U.  S.  (L.  ed.)  496;  Ryan  v.  Pottlitzer  Bros.  Fruit  Co.,  144  N.  Y. 
United  States,  136  U.  S.  68,  10  S.  Ct  209,  39  N.  E.  75,  43  A.  S.  R.  757,  29 
913,  34  U.  S.  (L.  ed.)  447;  Bayne  v.  L.R.A.  431;  Wilson  v.  Lewiston  Mill 
Wiggins,  139  U.  S.  210, 11  S.  Ct.  521,  Co.,  150  N.  Y.  314,  44  N.  E.  959,  55 
35  U.  S.  (L.  ed.)  144;  Bibb  v.  AUen,  A.  S.  R.  680;  Halaell  v.  Renfrew,  14 
149  U.  S.  481, 18  S.  Ct.  950,  37  U.  S.  Okla.  674,  78  Pac.  118,  2  Ann.  Caa. 
(L.  'ed.)  819;  Halsell  v.  Renfrew,  202  286,  affirmed  202  U.  S.  287,  26  S.  Ct. 
U.  S.  287,  26  S.  Ct.  610,  50  U.  S.  (L.  610,  50  U.  S.  (L.  ed.)  1032,  6  Ann. 
ed.)  1032,  6  Ann.  Cas.  189;  White  v.  Cas.  189;  Farmers'  Produce  Co.  v.  Mc- 
Breen,  106  Ala.  159,  19  So.  59,  32  Alester  Storage,  etc.,  Co.,  48  Okla.  488, 
L.R.A.  127;  Brewer  V.  Horst,  127  Cal.  150  Pac.  483,  L.R.A.1916A  1297; 
643,  60  Pac.  418,  50  L.R.A.  240;  Shel-  Flegel  v.  Bowling,  64  Ore.  40, 102  Pac. 
insky  v.  Foster,  87  Conn.  90,  87  AtL  178.  135  A.  S.  R.  812,  19  Ann.  Cas. 
35,  Ann.  Cas.  1914C  1007;  North  v.  1159;  Louisville  Asphalt  Varnish  Co. 
Mendel,  73  Ga.  400,  54  Am.  Rep.  879;  v.  Lorick,  29  S.  C.  533,  8  S.  E.  8,  2 
Turner  v.  Lorillard  Co.,  100  Ga.  645,  L.R.A.  212;  Kennedy  v.  Gramling,  33 

28  S.  E.  383,  62  A.  S.  R.  345;  DpI-  R.  C.  367,  11  S.  E.  1081,  26  A.  S.  R. 
aware  Ins.  Co.  v.  Pennsylvania  F.  I:is.  676;  Peay  v.  Seigler,  48  S.  C.  496,  26 
Co.,  126  Ga.  380,  55  S.  E.  330,  7  Ann.  S.  E.  885,  59  A.  S.  R.  731;  Huguenot 
Cas.  1134;  Western  Union  Tel.  Co.  v.  Mills  v.  Jempson,  68  S.  C.  363,  47  S. 
Chicago,  etc.,  R.  Co.,  86  111.  246,  29  E.  687,  102  A.  S.  R.  673;  Lee  v.  Cher- 
Am.  Rep.  28;  Wiles  v.  Ross,  77  Ind.  1,  ry,  85  Tain.  707,  4  S.  W.  835,  4  A.  S. 
40  Am.  Rep.  279;  Austin  v.  Davis,  R.  800;  Ide  v.  Stanton,  15  Vt.  685,  40 
128  Ind.  472,  26  N.  E.  890,  25  A.  S.  Am.  Dec.  698;  Cobb  v.  Glenn  Boom 
R.  456,  12  L.R.A.  120;  Schneider  v.  Co.,  57  W.  Va.  49,  49  S.  E.  1005.  110 
Anderson,  75  Kan.  11,  88  Pac.  525,  A.  S.  R.  734;  Singleton  v.  Hill,  91 
121  A.  S.  R.  356;  Kingsley  v.  Sie-  Wis.  51,  64  N.  W.  588,  51  A.  S.  R. 
brecht,  92  Me.  23,  42  Atl.  249.  69  A.  S.  868;  Jones  v.  Victoria  Graving  Dock 
R.  486;  Dniry  v.  Young,  58  Md.  546,  Co.,  2  Q.  B.  D.  314,  46  L.  J.  Q.  B.  219, 
42  Am.  Rep.  343;  Freeland  v.  Ritz,  36  L.  T.  N.  S.  144,  25  W.  R.  348,  6 
l^o^.^„^^^^  ?i,^T^^'  ^t^-.^-  Eng.  Rul.  Cas.  272;  Clinan  v.  Cooke, 
?;,^'  ^.h^:^\^^'' J^^--.^"^^^^^'  1  Sch.  &  Lef.  22,  9  Rev.  Rep.  3,  6  Eng. 
167  Mass.  426,  46  N.  E.  52,  57  A.  S.  R.  r„i    Cas   721 

^;  Gulf  port  Cotton  Oil,  etc    Co   v        Notes:'  42  Am.  Rep.  343;  47  Am. 

^Tl   «^7    W7?^'  ^ir°-  o«\r-       R«P-  533;  60  A.  S.  R   437;  2  L.R.A. 
A.  8.  R.  607;  Willis  v.  Ellis,  98  Mias.   ^lo.  <>    a~_    r--™    ooo    n    »         i-< 
197,   53   So.   498,    Ann.    Cas.   1913A  ?}^'  ^  Ami.  Cas.  293;  9  Ann.  Cas. 

1039;  Hickey  v.  Dale,  66  N.  H.  336,  ]o^?^  |^i;^°",,^'^-t>H^^'  ^oI",'  £0'- 

29  Atl.  792,  49  A.  S.  R.  614;  Charlton  i^lt^  ^"l^'.^J^"^-„??'-  ^"«-  ^^'  ^^' 
v.  Columbia  Real  Estate  Co.,  67  N.  J.  ^„^5f-,^"'-  ^'^-  242. 

Eq.  629,  60  Atl.  192, 110  A.  S.  R!  495,  2.  Halsell  v.  Renfrew,  202  U.  S. 
3  Ann.  Cas.  402,  69  KR.A.  394;  John-  287,  26  S.  Ct.  610,  50  U.  S.  (L.  ed.) 
son  v.  Buck,  35  N.  J.  L.  338,  10  Am.  1032,  6  Ann.  Cas.  189,  affirming  14 
Ren.  243;  Gerli  v.  Poidebard  Sflk  Okla.  674,  78  Pac.  118,  2  Ann.  Cas. 
Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl.  401.  286. 
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paper  referred  to  is  in  existence  when  the  action  is  brought.*  Thus 
a  letter  written  years  after  the  contract  was  made  and  signed  by  the 
party  to  be  charged  may  be  used  as  a  basis  to  charge  the  writer.* 
Where  several  writings  are  relied  on  to  constitute  the  required  mem- 
orandum, the  general  rule  applies  that  taken  as  a  whole  they  must 
fully  set  out  the  agreement  of  the  parties.*  Also,  as  in  case  of  the 
consummation  of  all  contracts  by  letter  or  telegraphic  communica- 
tion, the  writings  excha'nged  must  show  a  meeting  of  the  minds  of 
the  parties ;  that  is,  a  definite  and  certain  offer  and  an  unconditional 
acceptance  and  an  intention  that  an  agreement  should  be  consum- 
mated by  the  correspondence.*  Where  a  contract  for  the  sale  of 
land  is  executed  by  an  agent  of  the  vendor  without  the  written 
authority  which  the  statute  requires,  the  indorsement  of  a  check 
attached  fo  the  contract  and  the  receipt  of  payment  thereon  by  the 
vendor  do  not  constitute  a  signing  of  the  contract  by  the  vendor 
so  as  to  render  the  contract  binding  on  him.' 

318.  Oral  Evidence  to  Connect  Writings. — As  a  general  rule  the 
signed  writing  or  writings  must  refer  expressly  to  the  other  writings, 
or  the  several  writings  must  be  so  connected,  either  physically  or 
otherwise,  as  to  show  by  internal  evidence  that  they  relate  to  the 
same  contract;*  and  oral  evidence  is  inadmissible  to  connect  the 
several  papers  or  show  that  they  relate  to  the  same  transaction.*  Oral 

3.  Frceland  v.  Ritz,  154  Mass.  257,  11  S.  E.  1081,  26  A.  S.  R.  676;  North- 
28  N.  E.  226,  26  A.  S.  R.  244,  12  western  Iron  Co.  v.  Meade,  21  Wis. 
L.R.A.  561.  474,  94  Am.  Dec.  557;  Smith  v.  Sur- 

4.  Lee  v.  Butler,  167  Mass.  426,  46  man,  9  B.  &  C.  561,  17  E.  C.  L.  209, 
N.  E.  52,  57  A.  S.  R.  466.  33  Rev.  Rep.  259,  23  Eng.  Rul.  Cas. 

5.  Halsell  v.  Renfrow,  14  Okla.  674,  230.  As  to  the  consummation  of  con- 
78  Pac.  118,  2  Ann.  Cas.  286.  See  tracts  by  letters,  etc.,  see  Coktracts, 
also  Ross  V.  Allen,  45  Kan.  231,  25  vol.  6,  p.  599  et  seq. 

Pae.  570,  10  L.R.A.  835.  7.  Thompson   v.   New   South   Coal 

Notes:    19   Ann.    Cas.   1163;    Ann.  Co ,  135  Ala.  630,  34  So.  31,  93  A.  S. 

Cas.  1914C  1011.  R.-  49,  62  L.R.A.  551. 

See  supra,  par.  276,  as  to  the  neces-  8.  Salmon  Falls  Mfg.  Co.  v.  God- 

sity  for  a  statement  of  the  terms  of  dard,  14  How.  446,  14  U.  S.  (L.  edL) 

the  contract  generally.  493. 

6.  Halsell   v.   Renfrew,   202   U.    S.  Note:  2  Ann.  Cas.  293. 

287,  26  S.  Ct.  610,  50  U.  S.  (L.  ed.)  9.  Salmon  Falls  Mfg.  Co.  v.  Ood- 

1032,  6  Ann.  Cas.  189,  affirming  14  dard,  14  How.  446,  14  U.  S.  (L.  ed.) 

Okla.  674,  78  Pae.  118,  2  Ann.  Cas.  493;  Smith  v.  Jones,  66  Oa.  338,  ^ 

286;  Washington  Ice  Co.  v.  Webster.  Am.  Rep.  72;  North  v.  Mendel,  73  Ga, 

62  Me.  341,  16  Am.  Rep.  462;  Lewis  400,  54  Am.  Rep.  879;  Turner  v.  Lor- 

V.  Johnson,  123  Minn.  409,  143  N.  W.  illard  Co.,  100  Ga.  645,  28  S.  E.  383, 

1127,  L.R.A.1915D  150;  Davis  v.  Brig-  62  A.  S.  R.  345;  Ridgway  v.  Ingram, 

ham,  56  Ore.  41,  107  Pac.  961.  Ann.  50  Ind.  145,  19  Am.  Rep.  706;  John- 

Cas.  1912B  1340;  Jackson  v.  Steams,  son  v.  Buck,  35  N.  J.  L.  338,  10  Am. 

58  Ore.  57,  113  Pac.  90,  Ann.  Cas.  Dec.  243;  Cunha  v.  Gallery,  29  R.  L 

1913A    284,    37    L.R.A.  (N.S.)    639 ;  230,  69  AU.  1001, 132  A.  S.  R.  811, 18 

Kennedy  v.  Oramiing,  33  S.  C.  367,  L.R.A.(N.S.)  616;  Clinan  v.  Cooke,  1 
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evidence  can  only  bring  together  the  different  writings.  It  cannot 
connect  them.  They  must  show  their  ccmnection  by  their  own  con- 
tents. The  connection  must  be  apparent  from  a  comparison  of  the 
writings  themselves.**  Such  evidence  is,  however,  admissible  for  the 
purpose  of  identifjdng  papers  to  which  reference  is  made  in  the 
signed  writing,  particolarly  if  the  papers  referred  to  are  thereby  made 
pnrt  of  the  signed  writing.**  And  the  situation  of  the  parties  and 
the  surrounding  circumstances  are  admissible  to  show  the  connection 
with  one  another  of  the  different  writings.*'  A  palpable  mistake  in 
reference  to  another  writing  will  not  prevent  the  latter  from  being 
considered  in  order  to  make  a  complete  memorandum  if  it  is  clearly 
shown  to  be  the  one  referred  to.*' 

319.  Commonications  betweea  Principal  and  Agent. — Where  the 
contract  is  entered  on  the  part  of  the  party  to  be  charged  through  an 
{^nt,  communications  between  the  principal  and  his  agent  do  not 
ordinarily  constitute  a  part  of  the  agreement  itself  but  are  explanatory 
of  what  has  been  done  by  the  agent  and  the  other  party,  and  ordinarily 
cannot,  it  seems,  be  resorted  to  in  order  to  supply  essential  omissions 
from  the  contract  or  memorandum  thereof  as  made.**  But  letters 
written  by  the  party  to  be  charged  to  his  agent  or  even  to  a  stranger 
in  which  he  acknowledges  the  making  of  the  contract  in  question 
may  ocmstitute  a  sufficient  written  memorandum  thereof  on  which 
to  charge  him ;  and  the  same  is  true  as  to  letters  written  by  an  agent 
of  the  party  to  be  charged  to  his  principal  with  respect  to  a  contract 
entered  into  by  him  for  his  principal.**  So  letters  between  an  agent 
and  his  principal  conttdning  directions  to  the  agent  to  accept  an 
offer  conveyed  by  the  agent  may  be  used  in  connection  with  a  receipt 
given  by  the  agent  for  a  part  payment  by  the  vendee  to  establish  the 
contract  of  sale.*' 

320.  Undelivered  Deed  or  Lease. — ^It  is  held  in  some  cases  that, 
as  an  undelivered  deed  forms  no  part  of  the  contract  of  sale,  it  cannot 

Sch.  &  Lef.  22,  9  Rev.  Rep.  3,  6  Eng.  19  So.  59,  32  L.R.A.  127;  Shelinsky  v. 

Ral.  Cas.  721.  Foster,  87  Cwin.  90,  87  Atl.  35,  Ann. 

Notes:  2  L.R.A.  212;  2  Ann.  Cas.  Cas.  1914C  1007;  Lee  v.  Butler,  167 

294;  19  Ann.   Cas.   1166  r  Ann.   Cas.  Mass.  426,  46  N.  E.  52,  57  A.  S.  R. 

19140  1011;  6  Eng.  Rul.  Cas.  251;  15  466;  Flegel  v.  DowUng,  54  Ore.  40, 

Eng.  Rul.  Cas.  357.  102  Pac.  178,  135  A.  S.  R.  812,  19 

10.  Kingsley   v.    Siebrecht,  92   Me.  Ann.  Cas.  1159. 

23,  42  Atl.  249,  69  A.  S.  R.  486.  Note:  15  Eng.  Rul.  Cas.  358. 

11.  Beckwith  v.  Talbot,  95  V.  8.  13.  Moore  v.  Pierson,  6  la.  279,  71 
289,  24  U.  S.  (L.  ed.)  496;  Shelinsky  Am.  Rep.  409  (mistake  in  the  letter  of 
V.  Foster,  87  Conn.  90,  87  Atl.  35,  acceptance  as  to  the  date  of  the  letter 
Ann.  Cas.  1914C  1007;  Ix)ui3yille  As-  containing  the  offer) . 

phalt  Varnish  Co.  v.  Lorick,  29  S.  C.  14.  Halsell  v.  Renfrow,  14  Okla. 
633,  8  S.  E.  8,  2  L.R.A.  212.  674,  78  Pac.  118,  2  Ann.  Cas.  286. 

Notes:  2  L.B.A.  212;  2  Ann.  Caa.       15.  See  supra,  par.  316. 
294.  16.  Peay  v.  Seigler,  48  S.  C.  496,  2ft 

la.  WWte  T.  Breen,  106  Ala.  159.  S.  E.  886,  69  A.  S.R.  7SL 
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be  resorted  to  in  order  to  supply  any  essential  omission  in  the  writ- 
ings that  have  passed  between  the  parties  and  render  such  writings, 
with  the  aid  of  the  undelivered  instrument,  a  sufficient  memorandum 
of  the  contract.*'  Other  cases,  however,  take  the  view  that  even 
though  an  undelivered  deed  cannot  itself  be  relied  on  as  a  sufficient 
memorandum  of  an  oral  contract  of  sale,  it  may,  if  the  circum- 
stances clearly  show  that  it  embodies  the  terms  of  a  prior  agreement 
of  which  there  was  an  insufficient  written  memorandum  signed  by 
the  party"  to  be  charged,  be  used  to  supply  the  omissions  in  such 
memorandum.**  And  it  is  held  that  an  undelivered  deed  signed 
by  the  grantor  may  be  resorted  to  in  order  to  aid  an  insufficient 
description  of  the  land  in  other  writings  evidencing  the  contract.** 
So  where  a  memorandum  of  an  agreement  for  a  lease  signed  by  the 
lessor  was  insufficient  for  failure  to  state  the  terms  of  the  lease,  and  the 
lessor  drew  up  a  lease  in  duplicate  setting  out  the  terms,  an  unsigned 
copy  of  which  was  sent  to  the  lessee,  the  other  copy  being  signed  and 
retained  by  the  lessor,  it  was  held  that  the  copy  so  retained  could  be 
resorted  to,  in  a  suit  by  the  lessee  to  compel  specific  performance,  to 
supply  the  omissions  in  the  earlier  memorandum.** 

321.  Auction  Sales. — ^In  case  of  auction  sales  the  memorandum 
may  by  reference  to  other  papers  supply  what  otherwise  would  be 
deficiencies ;  *  but,  as  in  other  cases,  such  other  writings  must  be 
capable  of  being  connected  with  the  auctioneer's  memorandum  with- 
out resort  to  oral  evidence.*  Where  a  memorandum  is  indorsed  on 
the  back  or  margin  of  the  advertisement  of  an  auction  sale  it  has 
been  held  that  the  two  are  to  be  read  together  to  determine  whether 
there  is  a  sufficient  description  of  the  parties  and  the  property  sold, 
etc'    On  the  other  hand,  in  case  of  a  sheriff's  sale,  an  indorsement 

17.  Kopp  V.  Reiter,  146  111.  437,  34  tate  Co.,  67  N.  J.  Eq.  629,  60  Atl.  192, 
N.  E.  942,  37  A.  S.  R.  156,  22  L.R.A.  110  A.  S.  R.  496,  3  Ann.  Cas.  402,  69 
273;  Halsell  v.  Renfrew,  14  Okla.  674,   L.R.A.  394. 

78  Pac.  118,  2  Ann.  Cas.  286.  1.  Atwood     v.     Cobb,     16     Pidi. 

18.  Ryan  v.  United  States,  136  U.  (Mass.)  227,  26  Am.  Dec.  657;  John- 
S.  68,  10  S.  Ct.  913,  34  U.  S.  (L.  ed.)  son  v.  Buck,  35  N,  J,  L.  338,  10  Am. 
447;  Bayne  v.  Wiggins,  139  U.  S.  210,  Rep.  243. 

11  S.  Ct.  521,  35  U.  S.  (L.  ed.)  144;  Notes:  13  Am.  Dec.  399;  30  Am. 
Schneider  v.  Anderson,  75  Kan.  11,  88  Dec.  501 ;  Ann.  Cas.  1912D  1076. 
Pac.  525,  121  A.  S.  R.  356;  Charlton  2.  Doty  v.  WDder,  15  lU.  407,  60 
V.  Columbia  Real  Estate  Co.,  67  N.  J.  Am.  Deo.  756;  Ridgway  v.  Ingram,  50 
Eq.  629,  60  Atl.  192,  110  A.  S.  R.  495,  Ind.  145,  19  Am.  Rep.  706;  O'Donnell 
3  Ann.  Cas.  402,  69  L.R.A.  394.  v.  Leeman,  43  Me.  158,  69  Am;  Dee. 

Notes:  22  L.R.A.  273;  3  Ann.  Cas.  54;  Johnson  t.  Bu<^,  35  N.  J.  L.  338, 
405.  10  Am.  Rep.  243. 

19.  Ryan  v.  United  States,  136  U.  Notes:  13  Am.  Dec.  399;  Ann.  Cas. 
S.  68, 10  S.  Ct.  913,  34  U.  S.  (L.  ed.)    1912D  1076. 

447;  Schneider  v.  Anderson,  75  Kan.  3.  Love  v.  Harris,  156  N.  C.  88,  72 
11,  88  Pae.  525,  121  A.  S.  R.  356.  S.  E.  150,  Ann.  Cas.  1912D  1065,  36 

20.  Charlton  v.  Columbia  Real  Es-  L.R.A.(N.S.)  927;  I^thoarp.y.  Bry- 
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by  the  Bheriff  on  the  order  of  sale,  without  any  reference  to  such 
order,  has  been  held  insufficient  as  a  memorandum  of  the  sale, 
on  the  ground  that  it  was  not  sufficiently  connected  by  reference  with 
the  order.*  It  has  been  held  that  where  the  memorandum  of  an 
auction  sale  is  insufficient  for  failure  to  state  sufficiently  the  terms 
of  the  sale,  it  cannot  be  aided  by  handbills  and  newspaper  notices 
of  the  sale  not  referred  to  in  the  memorandum.' 

Contracts  by  Agcntt 

322.  In  General. — ^While  an  agent  of  a  party  to  a  contract  required 
by  the  statute  to  be  in  writing  must  have  actual  or  ostensible  authority 
to  sign  the  memorandum  in  order  that  his  act  may  be  binding  on 
his  principal,*  the  memorandum  may  be  signed  by  the  duly  author- 
ized agent  of  the  party  to  be  charged,  as  this  is  necessarily  implied 
from  the  provision  requiring  the  memorandum  to  be  signed  by  the 
party  to  be  charged  or  his  agent.'  This  has  been  held  true  where 
the  provision  required  the  memorandum  to  be  signed  by  "the  party 
to  be  charged,"  omitting  the  further  provision  as  to  an  agent.*  The 
view,  however,  has  been  taken  both  in  England  and  in  this  country 
that  under  such  a  provision  signing  by  an  agent  is  insufficient* 

323.  Agent  Acting  for  Both  Parties. — Ordinarily  the  agent  of  one 
party  to  a  sale  is  not  the  agent  of  the  other  party  to  sign  the  required 
memorandum  so  as  to  bind  the  latter.*"  A  perscHi  may,  however,  be 
the  agent  of  both  parties,  for  the  purpose  of  signing  the  memoran- 
dum,** as  in  case  of  a  broker  representing  both  parties  to  a  sale.*' 
Likewise  it  is  the  general  rule,  in  case  of  an  auction  sale  of  both 

■Ht,  2  Bing.  N.  Cas.  735,  29  E.  C.  L.  57  W.  Va.  49,  49  S.  E.  1005,  UO 

469,  3  Scott  238,  2  Hodges  25,  6  Eng.  A.  8.  K.  734. 

Bal.  Cas.  239.  Note:  6  Eng.  Rnl.  Cas.  283. 

Note:  Ann.  Cas.  1912D  1076.  7.  Honter  v.  Giddinga,  97  Mass.  41, 

4.  Ridgway  v.  Ingram,  50  Ind.  145,  93  Am.  Dec.  54;  M^ritt  v.  Clason,  12 

19  Am.  Rep.  708.  Johns.  (N.  Y.)  102,  7  Am.  Dec.  286. 

6.  O'Donnell  v.  Leeman,  43  Me.  158,  Notes:  4  Ann.  Cas.  893;  6  Eng.  Rnl. 

69  Am.  Dec.  54.    See  also  Johnson  v.  ^^^-  283.                           -...»„«. 

Buck,  35  N.  J.  L.  338,  10  Am.  Rep.   «.*«  W^'".  ^f*^"/,  ^*  „^J*^-  ^^ 
049.  Tk:..t.««.,«  „   vi^J,^^^  1/11  w  n    85  8.  W.  1226,  4  Ann.  Cas.  892. 
?S'  S  tT  «sn  sT^n^ri   qm  »•  Note :  4  Ann.  Cas.  893. 

^'  V  ^l       w  '  A  i^Q"  n     J1\a       10-  Wilson  v.  Lewiston  Mill  Co.,  160 
A  *•  ^'"'^KJA  ^""^^         w  ^\^  N.  Y.  314,  44  N.  E.  959,  55  A.  S.  R. 
6"-  ^o^l^ir^^*'^,^  ^^^f^'^^  880-    As  to  when  a  person  may  act  as 
Mass.  232,  7  N.  E.  846,  56  Am.  Rep.  ^e  agent  of  both  parties  to  a  contract 
671;  Liggett  ▼.  Levy,  233  Mo.  590,  generally,  see  Princtpal  and  Aobnt, 
136  S.  W.  299,  Ann.  Cas.  1912C  70;   ^ol.  21,  p.  827  et  seq. 
Clement    v.    Yonng-McShea    Anms©.       U.  BattuTS  ▼.  Sellers,  fl  Har.  ft  J. 
ment  Co.,  70  N.  J.  Eq.  677,  67  Atl.  82,    (Md.)   117,  9  Am.  Dec.  492. 
118  A.  S.  R.  747$  Ghiek  ▼.  Bridges,  66       Note:  6  Eng.  Rnl.  Cas.  283. 
Ore.  1, 107  Pac.  478,  Ann.  Cas.  1912B       12.  Bntler  v.  Thomson,  92  U.  8.  412, 
1293;  Cobb  v.  Olen  Boon,  etc.,  Co.,  23  V.  8.  (L.  ed.)  684. 
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real  and  pepsonal  property,  that  the  auctioneer  is  authorized  to  make 
the  memorandum  of  the  «ile  required  by  the  statute; "  and  accord- 
ing to  the  better  view  this  is  also  held  true  as  to  the  auctioneer's 
clerk,  a  memorandum  made  by  him  being  deemed  as  one  made 
by  the  auctioneer.**  A  contrary  view  as  to  the  authority  of  the 
auctioneer's  clerk  is  taken  in  a  number  of  cases,*'  but  even  where 
this  view  prevails  the  purchaser  may  by  his  act  authorize  the  clerk 
to  make  the  required  memorandum  and  thereby  bind  him.**  If 
the  auctioneer  is  himself  the  owner  of  the  property  sold,  legal  or 
equitable,  or  directly  interested  in  the  sale  beyond  his  commission, 
the  rule  that  he  is  the  agent  of  the  purchaser  to  bind  him  by  making 
the  required  memorandum  does  not  apply;  *'  but  this  principle  does 
not  disqualify,  it  has  been  held,  an  auctioneer  selling  property  of 
a  corporation,  who  is  a  stockholder  in  the  corporation.**  The  implied 
authority  of  the  auctioneer  to  make  the  required  memorandum  to 

13.  Robinson  v.  Garth,  6  Ala.  204,  age,  52  Wis.  UO,  8  N.  W.  609,  38  Am. 

41  Am.  Dec.  47;  Doty  v.  Wilder,  15  Rep.  723. 

III.  407,  60  Am.  Dec.  756;  Kennell  v.  Notes:  70  Am.  Dec.  647;  96  Am. 

Boyer,  144  la.  303,  122  N.  W.  941,  Dec.  270;  Ann.  Cas.  1912B  1206;  Ann. 

Ann.    Cas.    1912A    1127,    24    L.R.A.  Cas.  1912D  1069. 

(N.S.)  488;  Thomas  v.  Kerr,  3  Bush  14.  Doty  v.  WUder,  15  111.  407,  60 

(Ky.)   619,  96  Am.  Dec.  262;  Garth  Am.  Dec.  756;  Kennell  v.  Boyer,  144 

V.  Davis,  120  Ky.  106,  85  S.  W.  692,  la.  303,  122  N.  W.  941,  Ann.  Cas. 

117  A,  S.  E.  571;  Pike  v.  Balch,  38  1912A   1127,   24   L.E.A.(N.S.)    488; 

Me.  302,  61  Am.  Dec.  248;  O'Connell  Singstaek  v.  Blarding,  4  Ear.  &  J. 

v.  Leeman,  43  Me.  158,  69  Am.  Dec.  (Md.)  186,  7  Am.  Dec.  669;  Johnson 

54;  Singstaek  v.  Harding,  4  Har.  &  J.  v.  Buck,  35  N.  J.  L.  338, 10  Am.  Rep. 

(Md.)  186,  7  Am.  Dec.  669;  Battnrs  v.  243;  Smith  v.  Jones,  7  Lei^  (Va.) 

Sellers,  5  Har.  &  J.  (Md.)  117,  9  Am.  165,  30  Am.  Dec.  498. 

Dec.    492;    Bent    ▼.    Cobb,    9    Gray  Notes:  13  Am.  Dec  400;  Ann.  Cas. 

(Mass.)  397,  69  Am.  Dec.  295;  Ander-  1912D  1072. 

son  T.  Wisconsin   Cent.   E.   Co.,  107  15.  Meadows  v.  Meadows,  3  McCord 

BOnn.  296, 120  N.  W.  39, 131  A.  S.  E.  L.  (S.  C.)  458,  15  Am.  Dec.  645, 

462,16Ann.  Cas.  379,  20L.E.A.(N.S.)  Notes:   Ann,   Cas.   1912D   1073;  2 

1133;  Johnson  v.  Buck,  35  N.  J.  L.  Eng.  Eul.  Cas.  302;  6  Eng.  BuL  Cas. 

338,    10    Am,    Rep.    243;    Brown    v.  283. 

Doherty,  185  N.  Y.  383,  78  N.  E.  147,  16.  Notes:  Ann.  Cas.  1912D  474;  2 

il3  A.  S.  R.  915;  Gwathney  v.  Cason,  Eng.  Eul.  Cas.  303. 

74  N.  C.  5,  21  Am.  Eep.  484;  Love  v.  17.  Eobinson  v.  Garth,  6  Ala.  204, 

Harris,  156  N.  C.  88,  72  S.  B.  150,  41   Am.    Dec.   47;   Bent   v.    Cobb,    9 

Ann.    Cas.    1912D    1065,    36    L.E.A.  Gray  (Mass.)  397,  69  Am.  Dec.  295; 

(N.S,)  927;  Pugh  v.  Chesseldine,  11  Tull  v.  David,  45  Mo.  444,  100  Am. 

Ohio  109,  37  Am.  Dec  414;  Maoon  Dec  385;   Dunham  v.  Hartman,  153 

Episcopal  Church  v.  Wiley,  2  Hill  Eq.  Mo.  625, 65  S.  W.  233, 77  A.  S.  E.741; 

(S.  C.)  684,  30  Am.  Deo.  386;  Adams  Johnson  v.  Buck,  35  N.  J.  L.  338,  10 

V.  Scales,  1  Bart.  (Tenn.)  337,  25  Am,  Am,  Rep.  243;  Adams  t.  Scales,  1 

Rep.  772;  Dawson  v.  Miller,  20  Tex.  Bart,  (Tenn.)  337,  25  Am.  R«p,  772, 

171,  70  Am.  Dec  380;  Smith  v.  Jones,  Notos:  13  Am.  Dec  400;  69  Am. 

7  Leigh  (Va.)  165,  30  Am.  Dec  498;  Dec.  295;  131  A.  S.  E.  480;  Ann.  Cas. 

Walker  ▼.  Herring,  21  Grat.   (Va.^  1912D  1071. 

678,  8  Am,  Rep.  616;  Bamber  v.  Sav-  18.  Note:  131  A.  8,  B,  483. 
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bind  the  purchaser  may  be  expressly  revoked  at  any  time  before  the 
memorandum  has  been  made ;  ^'  and  the  same  power  of  revocation 
has  been  accorded  the  owner  or  seller.'**  In  case  of  a.  sheriff's  sale 
the  sheriff  is  regarded  as  the  agent  of  both  parties  to  make  the 
memorandum.^ 

324.  Necessity  for  Written  Authorization. — ^Though  the  view  has 
been  taken  that  the  authorization  of  an  agent  to  enter  into  a  con- 
tract required  by  the  statute  to  be  in  writing  most  be  in  writing,' 
according  to  the  great  weight  of  authority,  where  the  statute  merely 
requires  that  the  contract  be  signed  by  the  party  to  be  charged  or 
his  duly  or  lawfully  authorized  agent,  it  is  not  necessary  that  the 
agent's  authority  be  conferred  by  writing.'  This  rule  is  based  on 
the  fact  that  the  statute  was  not  intended  to  change  the  law  of  agency, 
and  except  where  it  expressly  makes  the  jwovision,  the  authority  of 
an  agent  to  make  a  contract  within  the  purview  of  the  statute  may  be 
proved  in  the  same  manner  as  it  might  have  been  in  the  absence  of 
the  statute.*  It  applies  fully  to  the  authority  of  an  auctioneer  to 
make  the  required  memorandum  of  the  aucti<»t  sale.'  In  regard  to 
certain  contracts  it  is  expressly  required  by  some  of  the  statutes  that 
the  agent  be  authorized  in  writing  in  order  that  he  may  bind  his 
principal  by  a  memorandum  signed  by  him.*    And  under  such  a 

19.  Dunham  v.  Harbnan,  158  Mo.  Newton  v.  Bronson,  18  N.  Y.  587,  67 
625,  55  S.  W.  233,  77  A.  S.  R.  741;  Am,  Dec.  89;  BlaoknaU  v.  Parish,  59 
Gwathney  v.  Cason,  74  N.  C.  5,  21  N.  C.  70,  78  Am.  Deo.  239  j  Henry 
Am.  Rep.  484.  v.   Black,  210  Pa.   St.   245,   59   Atl. 

Notes:  131  A.  S.  R.  492;  Ann.  Cas.  1070,  105  A.  S.  R.  802;  Le  Vine  v. 
1912D  1070,  1075.  Whitchouse,  37  Utah  260,  109   Pae. 

20.  Note:  131  A,  8.  R.  481.  2,    Ann.    Cas.    1912C    407;    McLeod 

1.  Robinson  v.  Garth,  6  Ala.  204,  41  v.  Morrison,  66  Wash.  683,  120  Pae. 
Am.  Dec.  47.  528,  38  LJl.A.(N.S.)    783;   Marshall 

2.  Note:  7  Ann.  Cas.  1103.  v.  Rngg,  6  Wyo.  270,  44  Pae.  700,  45 
S.  Walker  v.  Hafer,  170  Fed.  37,  Pae.  486,  33  L.R.A.  679;   Clinan  v, 

95  C.  C.  A.  311,  24  L.R.A.(N.S.)  315;  Cooke,  1  Seh.  &  Lef.  22,  9  Rev.  Rep. 

Pordyce  v.  Seaver,  74  Ark.  395,  85  S.  3,  6  Eng.  RuL  Cas.  721,  15  Eng.  Rul. 

W.  1126,  4  Ann.  Cas.  892;  Brandon  Cas.  344 

V.  Pritehett,  126  Ga.  286,  55  8.  E.  232,  Notes:  17  Am.  Dee.  58;  55.  Am.  Dec. 

7  Ann.  Caa.  1093;  Doty  v.  Wilder,  15  343;  67  Am.  Dec.  106;  36  A.  S.  R.  418; 

lU.  407,  60  Am.  Dec.  756-  McConnell  11  L.R.A.  99;  4  Ann.  Cas.  898;  7  Ann. 

V.  Brillhart,  17  111.  354,  65  Am.  Dec.  Cas.    1102;    Ann.    Cas.    1912B   1205; 

661;  Talbot  v.  Bowen,  1  A.  K.  Marsh.  Ann.  Cas.  1917A  520,  524. 

(Ky.)  436,  10  Am.  Dee.  747;  Jackson  4.  Note:  7  Ann.  Cas.  U02. 

v.  Mrnray,  5  T.  B.  Mon.  (Ky.)  184,  5.  Doty  v.  Wilder,  15  HI.  407,  60 

17  Am.  Dec.  53;  Baker  v.  Wainwright,  Am.  Dec.  756;  Daweon  v.  MUler,  20 

36  Md.  336,  11  Am.  Rep.  495;  Antrim  Tex.  171,  70  Am.  Deo.  380. 

Iron  Co.  v.  Anderson,  140  Mich.  702,  Note:  131  A.  8.  R.  4B2. 

104  N.  W,  319, 112  A.  S.  R.  434;  Cur-  «.  Alabama,  etc.,  R,  Co.  v.  South, 

tisr  V.  Blair,  26  Miss.  309,  59  Am.  Dec.  ete^  R.  Co.,  84  Ala.  570,  3  So.  286,  5 

257;  Merritt  v.  Clason,  12  Johns.  (N.  A.  8.  R.  401;  Nelson  v.  Shelby  Mfff., 

T.)  102,  7  Am.  Dec.  286;  Worrall  v.  etc,  Co.,  96  Ala.  515,.  11  8o.  69S,  m 

Munn,  5  N.  Y.  229,  56  Am.  Deo.  330:  A.  S.  R.  116;  Thompsoa  v.  New  ^anth 
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statute  the  fact  that  a  principal  verbally  directs  his  agent  to  send 
a  telegram  accepting  an  ofiFer,  where  the  telegram  is  sent  in  the  name 
of  the  agent,  will  not  obviate  the  lack  of  written  authority  in  the 
agent.^  If  the  name  of  a  party  is  signed  in  his  presence  and  at  his 
direction  it  is  the  same  as  if  he  had  himself  signed,  and  it  is  imma* 
terial  that  the  person  so  signing  did  not  have  written  authority ;  *  and 
this  is  true  though  the  signature  of  the  principal's  name  expressly 
purports  to  be  made  by  the  agent  signing." 

325.  Method  of  Executing  Agency. — If  an  agent  is  duly  author- 
ized to  make  the  contract  on  behalf  of  his  principal,  the  memorandum 
though  signed  by  the  agent  in  his  own  name  may  be  sufficient  to 
satisfy  the  statute,  as  the  statute  does  not  require  that  the  signature 
be  in  the  name  of  the  principal,  and  the  signature  of  the  agent  in 
such  a  case  is  deemed  the  signature  of  the  principal.**  The  statute 
does  not  exclude  parol  evidence  that  a  written  contract  for  the  sale 
of  goods  or  land  purporting  to  be  between  the  seller  and  buyer  was 
in  fact  made  by  the  buyer  only  as  agent  for  another  for  the  purpose 
of  charging  the  principsJ.*'  The  agent  may  sign  his  principal's  name 
without  indicating  his  agency.*' 

326.  Authority  to  Agent  as  Memorandum  of  Subsequent  Sale. — 
Though  the  authority  of  the  agent  to  enter  into  a  contract  for  his 

Coal  Co.,  136  Ala.  630,  34  So.  31,  03  Notes:  36  A.  S.  S.  418;  7  Ann.  Cas 

A.  S.  R.  49,  62  L.B.A.  551;  Seymour  1103;  Ann.  Cas.  1912B  1295;   Ann. 

V.  Oelriehs,  156  Cal.  782,  106  Pae.  88,  Cas.  1917A  525. 

134  A.  S.  B.  154;  Springer  v.  Cily  7.  Thomas  v.  Rogers,  108  Minn.  132, 

Bank,  etc.,  Co.,  59  Colo.  376,  149  Pac.  121  N.  W.  630,  133  A.  S.  B.  421. 

253,  Ann.  Cas.  1917A  520;  Kozel  v.  8.  Kams  v.  Olney,  80  CaL  90,  22 

Dearlove,  144  111.  23,  32  N.  E.  642,  36  Pac  57,  13  A.  S.  R.  101;  Mwton  v. 

A.  S.  R.  416;  Kopp  v.  Reiter,  146  lU.  Murray,  176  III.  64,  51  N.  E.  767,  43 
437,  34  N.  E.  942,  37  A.  S.  R.  166,  22  L.R.A.  529;  HaU  ▼.  Misenheimar,  137 
L.R.A.  273;  Chesebrough  v.  Pingree,  N.  C.  183,  49  S.  E.  104,  107  A.  S.  B. 
72  Mich.  438,  40  N.  W.  747,  1  L.B.A.  474. 

629;  Thomas  v.  Rogers,  108  Minn.  132,  Note:  Ann.  Ca«.  1912D  1366. 

121  N.  W.  630,  133  A.  S.  B.  421;  9.  Morton  v.  Murray,  176  lU.  54,  51 

Pusey  V.  Omaha  Presbyterian  Hospital,  N.  E.  767,  43  L.B.A.  529. 

70  Neb.  363,  97  N.  W.  475,  113  A.  S.  10.  Curtis  v.  Blair,  26  Miss.  309,  59 

B.  788;  Prahm  v.  Metoalf,  75  Neb.  241,  Am.  Dec.  257;  Neaves  v.  North  Star 
106  N.  W.  227,  13  Ann.  Cas.  312;  Min.  Co.,  90  N.  C.  412,  47  Am.  Rep. 
Clonent  v.  Young-McShea  Amusement  529;  Hugrnenot  Mills  v.  Jempson,  68 
Co.,  70  N.  J.  Eq.  677,  67  AtL  82,  U8  S.  C.  363,  47  S.  E.  687,  102  A.  S.  R. 
A.  S.  R.  747;  Halsell  v.  Renfrew,  14  673;  Wiener  v.  Whipple,  53  Wis.  298, 
Okla.  674,  78  Pao.  118,  2  Ann.  Cas.  10  N.  W.  433,  40  Am.  Rep.  775. 
286;  Sohechinger  t.  Gault,  35  Okla.  11.  Neaves  v.  North  Star  Min.  Co., 
416,  130  Pac  305,  Ann.  Cas.  1914D  90  N.  C.  412,  47  Am.  Deo.  529.  See 
468;  Chick  v.  Bridges,  56  Ore.  1,  107  supra,  par.  291  et  seq.,  as  to  the  eflEeot 
Pac.  478,  Ann.  Cas.  1912B  1293;  Davis  of  a  failure  to  disclose  the  principal  in 
v.  Brigham,  56  Ore.  41,  107  Pac.  961,  case  of  coptraets  by  agonts  which  are 
Ann.    Cas.    1912B   1340;    Wattere  v.  within  the  statute. 

Dancey,  23  S.  D.  481,  122  N.  W.  430,  12.  Hnnter  v.  Qiddinga,  97  Mass. 
138  A.  S.  B.  1071.  41,  93  Am.  Deo.  64. 
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principal  sach  as  a  contract  to  buy  or  sell  land  is  in  writing  and 
signed  by  the  principal,  this  itself  is  not  a  sufficient  memorandum 
of  the  subsequent  agreement  entered  into  by  the  agent,  but  there 
must  be  an  additional  memorandum  of  such  agreement.**  Such 
authority,  where  no  purchaser  is  named,  though  the  other  terms  on 
which  a  sale  are  stated,  cannot  be  considered  a  written  offer  to  sell 
which  will  become  binding  on  the  vendor  when  accepted  by  a  pur- 
chaser.** So  the  published  advertisement  of  an  auction  sale  showing 
the  authority  of  the  auctioneer  to  sell  does  not  constitute  itself  a 
sufficient  memorandum  of  the  sale.**  On  the  other  hand  it  seems, 
according  to  the  better  view,  that  a  written  authorization  to  an  agent 
to  sell  to  a  particular  buyer  on  certain  terms  is  such  a  written  offer 
as  will  bind  the  vendor  when  accepted  by  the  purchaser,  without 
the  necessity  for  the  execution  of  a  furttier  agreement.** 

327.  Ratification  of  Contract  by  Agent. — ^Where  an  agent,  without 
authority,  executes  a  contract  for  the  sale  of  land,  his  principal  may 
ratify  it  so  as  to  render  it  binding  on  him,*'  and  where  written 
authority  is  required  the  ratification  in  writing  of  a  sale"  made  by 
an  agent,  not  authorized  in  writing  to  make  the  same,  will  render 
the  contract  binding  on  the  vendor.**  Where  written  authorization 
is  not  required  it  is  held  that  em  oral  ratification  of  a  contract  for 
the  sale  of  land,  made  by  one  without  authority  assuming  to  act 
for  the  owner,  is  valid  and  binding  upon  the  owner,  provided  the 
person  assuming  to  act  as  agent  in  behalf  of  such  owner  signed  a 
memorandum  which  in  its  terms  complied  with  the  provisions  of 
the  statute  and  which  showed  upon'  its  face  that  it  was  executed  in 
behalf  of  the  owner.**  But  where  written  authorization  is  required, 
ratification  of  the  unauthorized  contract  of  an  agent  must  be  in 
writing  to  bind  the  principal,  and  if  the  agent  has  oral  authoriza- 
tion only,  ratification  must  also  be  in  writing,  as  such  authorization, 

13.  Hartenbower  v.  Uden,  242  III.  17.  McClintock  ▼.  Sonth  Penn  Oii 
434,  90  N.  E.  298,  28  L.R.A.(N.S.)  Co.,  146  Pa.  St.  144,  23  Atl.  211,  28 
738;  Steel  v.  Fife,  48  la.  99,  30  Am.  A.  S.  R.  785;  McLeod  v.  Morrison,  60 
Rep.  388;  Lusky  v.  Keiser,  128  Tenn.  Wash.  683,  120  Pae.  528,  38  L.R.A. 
705, 164  S.  W.  777,  L.RA.1915C  400.  (N.S.)  783. 

See  also  Kopp  y.  Reiter,  146  111.  437,  Note:  38  L.R.A.(N.S.)  783. 

34  N.  E.  942,  37  A.  S.  R.  156,  22  L.R.A.  18.  Flegel  v.  Bowling,  54  Ore.  40, 

273;  Hastings  ▼.  Weber,  142  Mass.  102  Pac.  178,  135  A.  S.  R.  812,  19 

232,  7  N.  E.  846,  56  Am.  Rep.  671;  Ann.  Cas.  1159. 

Davis  V.  Brigham,  56  Ore.  41, 107  Pac  Note:  38  L.R.A.(N.S.)  784. 

961.  Ann.  Cas.  1912B  1340.  19.  Brandon  v.  Pritehett,  126  Os. 

Notes:  28  L.R.A.(N.S.)  738;  JmR.Il.  286,  55  S.  E.  241,  7  Ann.  Cas.  1093; 

1915C  402.  Worrall  ▼.  Munn,  6  N.  Y.  229,  65  Am. 

14.  Lusky  V.  Keiser,  128  Tenn.  706,  Dec.  330;  Newton  v.  Bronson,  13  N.  T. 
164  8.  W.  777,  L.R.A.1916C  400.  587,  67  Am.  Dee.  89. 

15.  Diekerson  v.  Simmons,  141  N.  C.  Notes:  38  L.RJL(N.8.)  783;  Ana, 
325,  53  S.  E.  850,  8  Ann.  Cas.  36L  Cas.  1917A  626. 

16.  Note:  L3.A.1916C  400. 

887 


Digitized  by 


Google 


§  328  STATUTE  OF  FRAUDS  25  R.  C.  I* 

so  far  as  the  statute  is  concerned,  is  a  nullity.*^  And  in  such  a  oaae, 
though  the  agent  had  written  authority  to  make  a  contract  on  cer- 
tain terms,  if  he  makes  one  on  different  terms  the  ratification  must 
be  in  writing  to  the  same  extent  as  though  he  had  no  written  autbor- 
ity.i  A  distinction  has  been  made  between  the  ratification  of  a  con- 
tract required  by  the  statute  to  be  in  writing  where  it  is  sought  to 
bind  the  principal  and  where  it  is  sought  to  bind  the  other  party,  and 
it  has  been  held  that  if  one  without  any  authority  affiumes  to  bind 
his  principal  by  such  a  contract  the  assent  of  the  other  party  to  its 
ratification  is  essential  to  bind  the  latter."  Other  cases,  however,  per- 
mit the  principal  to  ratify  the  contract  so  as  to  bind  the  other  party 
without  the  necessity  for  an  assent  by  the  latter  to  the  ratification,  if 
such  ratification  takes  place  before  such  other  party  repudiates  the 
contract; '  and  where  the  failure  to  bind  the  principal  in  the  first 
instance  is  because  the  agent  did  not  have  written  authority,  it  has 
been  held  that  the  subsequent  ratification  in  writing  of  the  agent's 
act,  if  made  before  the  other  party  repudiates  the  contract,  is  fully 
effective  as  though  the  agent  had  had  written  authority  in  the  first 
instance.*  Where  the  contract  is  not  binding  on  the  principal  in  the 
first  instance,  who  himself  was  acting  in  a  representative  capacity, 
because  he  had  no  power  to  delegate  to  the  agent  the  authority  to 
make  the  contract,  to  render  a  ratification  binding  on  him  it  must 
be  in  writing.  Such  a  case  is  not  governed  by  the  principle  that 
a  subsequent  ratification  is  equally  effectual  as  an  original  authority. 
The  ratification  must  be  authenticated  in  the  same  manner  as  though 
it  were  an  original  contract  by  the  principal.* 

X.  Operation  of  Statute  GEjiEBALiiY 

General'  Maitera 

328.  In  General. — The  statute  is  not  given  a  retroactive  effect  so 
as  to  invalidate  or  render  unenforceable  contracts  entered  into  prior 
to  its  enactment.'    A  corporation  is  regarded  as  a  "person"  within 

20.  Kozel  V.  Dearlove,  144  III.  23j  33  N.  W.  UO,  5  A.  S.  E.  103. 
32  N.  E.  542,  36  A.  S.  R.  416;  Stetson       Notes:  AT  Am.  Dec.  105;  6  A.  S.  R. 
V.  Pattefl,  2  Greail.  (Me.)  358, 11  Am.   109. 

Dec.  111.    See  also  Thompson  v.  New       3.  Mason    v.    Caldwell,    6    Gilman 
South  Coal  Co.,  135  Ala.  630.  34  So.    (111.)  196,  48  Am.  Dee.  330. 
31.  93  A.  S.  R.  49.  62  L,RiA.  551.  But       Note:  5  A.  6.  R.  112. 
see  Hammond  v.  Hannin,  21  Mieh.  374,      4.  McCIintodc  t.   South  Penn   OH 
4  Am.  Rep.  490.  Co.,  146  Pa.  St.  144,  33.AU.  211,  23 

Notes:  38  L.R.A.(N.S.)  783,  784;  7  A.  S.  R.  785. 
Amn.  Gas.  1103;  Ann.  Cas.  1917A  526.      5.  Newton  v.  Bronson,  13  N.  Y.  687. 

1.  Kozel  v.  Dearlove,  144  111.  23,  32  67  Am.  Deo.  89. 

N.  E.  542,  36  A.  S.  R.  416.  Note:  38  LJl.A,<N.S,)  784. 

Note:  38  L.R.A.(N.S.)  783.  B.AUen  v.  BeaV,  8  A.  K.  Marsh. 

2.  Atlee  v.  Bartholmew,  69  Wis.  43,    (Ky.)  544, 13  Asa.  Deo.  203. 
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the  meaning  of  a  clause  prohibiting  any  "person"  from  being  chargecl 
on  certain  oral  contracts  or  representations.'  The  law  will  not  imply 
an  unwritten  contract  which  the  parties  themselves  could  not  make 
without  writing.  It  will  sometimes  imply  an  obligation  on  the 
part  of  a  person  who  has  received  a  benefit  under  a  contract  con- 
demned by  the  statute  to  make  compensation  to  the  other  party. 
But  such  an  obligation  will  not  be  inferred  where  an  express  con- 
tract would  for  any  reason  be  invalid.  The  law  will  not  make  that 
valid  without  a  writing  which  the  law  requires  should  be  in  writing.* 
In  case  of  an  oral  contract  for  the  sale  of  land  the  fact  that  the  vendee 
has  entered  into  and  retains  possession  does  not  preclude  him  from 
setting  up  the  defense  of  the  statute  to  an  action  at  law  for  the  price ; 
such  an  action  is  one  to  charge  the  vendee  on  the  contract  and  is 
within  the  prohibition  of  the  statute.*  It  has  been  held  that  a  vendee 
entering  under  an  oral  contract  of  sale  may  buy  in  a  paramount 
outstanding  title  and  set  it  up  in  defense  of  a  suit  by  the  vendor  to 
recover  the  possession  and  without  paying  the  agreed  price.*"  It  is 
othen\-ise,  however,  where  the  vendee  enters  under  a  valid  contract 
of  sale.*' 

329.  View  as  to  Beneficial  Nature  of  Statute.— In  construing  the 
statute  the  courts  have  been  influenced  by  their  conception  of  its 
meritorious  and  beneficial  nature.  The  very  early  cases,  even  in 
courts  of  law,  show  an  antagonism  on  the  part  of  the  court  to  the 
statute,  and  the  tendency  was^  to  restrict  its  operation  by  a  rigid  con- 
struction. This  attitude,  however,  seems  to  have  given  way  gradually, 
and  from  quite  an  early  period  it  has  frequently  been  spoken  of  as 
a  most  beneficial  statute,  which  should  be  liberally  construed  to  effect 
its  object.*^  It  has  also  been  said  that  the  courts  should  be  careful 
not  to  be  tempted  to  turn  aside  from  its  plain  provisions  by  the  hard- 
ship of  any  particular  case,"'  and  should  refuse  to  sanction  such  a 

7.  Note:  20  Ann.  Cas.  741.  See  Hartley  v.  Sandford,  66  N.  J.  L.  627, 
G0RP0RATI017S,  vol.  7,  p.  31  et  seq.,  as  50  Atl.  454,  55  L.R.A.  206;  Carville  v. 
to  whether  a  corporation  is  to  be  Crane,  5  Hill  {N.  Y.)  483,  40  Am.  Dec, 
deemed  a  "person"  within  the  meaning  364;  Shindler  v.  Houston,  1  N.  Y.  261, 
of  sudi  word  as  used  in  contracts  or  49  Am.  Dee.  316;  Leland  v.  Creyon, 
statutes.  IMeCord.L.  (S.  C.)  100,  10  AmJ  Dec. 

8.  Chase  v.  Second  Ave.  R.  Co.,  97  654.  See  alao  Grant  v.  Naylor,  4 
N.-Y.  384,  49  Am.  Rep.  531.  '  Cranch   224,  2  tJ.   S.    (L.  ed.)    603; 

9.  Johnson  v.  Hanson,  6  Ala.  351,  North  v.  Mendel,  73  Ga.  400,  54  Am 
41  Am.  Dec  54.  Rep.  879. 

10.  Redmond  v.  Bowles,  5  Sneed  13.  Hartley  v.  Sandford,  66  N.  J. 
(Tenn.)  547,  73  Am.  Dec.  153.  L.  627,  50  Atl.  454,  55  L.R.A.  206; 

11.  See  Vendor  and  PtmcHASER.  Schafer  v.  Fanners,  etc.,  Bank,  59  Pa. 

12.  Peabody  v.  Harvey,  4  Conn.  119,  St.  144,  98  Am.  Dec.  323;  Nugent  v. 
10  Ani..Peo.  103;  Nelson  v.  Boynton,  Wolfe,  111  Pa.  St.  471,  4  Atl.  15,  50 
3  Mete.  (Mass.)  39«,  37  Am.  Dec,  148;  Am.  R^p.  29L  ,  . 

R.  C.  L.  Vol.  XXV.-44.         flB«- 
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CMistruction  as  would  permit  the  evils  that  it  was  intended  to  pre- 
vent**  ■    • 

330.  Weight  to  Be  Given  Decisions  in  Other  Jurisdictions. — The 
statutes  in  this  country  being  to  a  large  extent  transcripts  of  the  stat- 
ute of  29  Charles  II,  ch.  3,  the  early  decisions  of  the  English  courts 
construing  it  are  generally  given  weight,*'  and  the  same  has  been 
held  true  as  regards  the  provision  requiring  representations  as  to 
the  tinancial  condition  of  a  third  person  to  be  in  writing  to  render 
them  the  foundation  of  an  action  for  fraud,  adopted  in  some  juris- 
dictions from  a  similar  provision  in  England  enacted  in  1828  com- 
monly known  as  Lord  Tenterden's  Act."  This  is  in  pursuance  of 
the  general  rule  that  in  adopting  the  statute  of  another  jurisdiction, 
it  is  to  be  presumed  that  the  legislature  adopted  such  statute  as  con- 
strued by  the  courts  of  the  state  or  country  from  which  it  was  taken.*' 
It  has  been  said  that  the  English  authorities  are  entitled  to  the  same 
consideration  as  on  questions  of  common  laiv.**  The  correlative  rule 
that  the  adoption  of  a  statute  of  another  state  before  it  has  been  con- 
strued does  not  adopt  a  construction  subsequently  put  on  it  by  the 
court  is  also  applicable.*'  The  force  of  the  presumption  in  favor  of 
the  construction  placed  on  the  statute  by  the  English  courts  must 
always  depend  on  the  extent  to  which  the  terms  of  the  statute  have 
acquired  a  known  and  settled  meaning  and  a  definite  application  at 
the  time  of  its  adoption ;  and,  while  such  (ionstruction  has  more  weight 
than  a  construction  by  the  English  courts  subsequent  to  its  adoption, 
yet  it  can  never  amount  to  more  than  persuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  application 
of  its  terms,  or  be  permitted  to  prevail  against  a  plain  and  obvious 
interpretation  of  the  statute.**  And  courts  in  this  countiy  have  not 
hesitated  to  refuse  to  follow  English  decisions  which  they  have  thought 
unjustified.* 

331.  Continuance  of  Necessity  for  Consideration. — The  statute  is 
not  intended,  except  as  to  the  form  of  a  promise  required  by  it  to  be 

14.  Pratt  v.  Miller,  109  Mo.  78,  18  eral  eonstruction  of  the  provision  re- 
S.  W.  965,  32  A.  S.  B.  656.  ferred  to  above,  see  supra,  par.  10  et 

16.  Pratt  V.  Miller,  109  Mo.  78,  18  seq. 
S.  W.  965,  32  A.  S.  R.  656;  Farley  v.       17.  Pratt  v.  Miller,  109  Mo.  78,  18 
Cleveland,  4  Cow.    (N.  T.)   432,  15   S.  W.  965,  32  A.  S.  R.  .656.  See  Statv 
Am.  Dec.  387;  Pugh  v.  Good,  3  Watts  utes,  post. 

&  S.  (Pa.)  56,  37  Am.  Dec.  534;  Alls-      18.  Nelson    y.    Boston,    3    Mete, 
house  V.  Ramsay,  6  Whart.  (Pa.)  331,   (Mass.)  396,  37  Am.  Dec.  148. 
37  Am.  Dee.  417;  Cmtehfield  v.  Dona-       19.  Banmgarten  y.  Cohn,  141  Wis. 
thon,  49  Tex.  691,  30  Am.  Rep.  112.  315, 124  N.  W.  288, 18  Ann.  Cas.  1076. 
See  also  Oreen  v.  Brookins,  23  Mich.  See  Statdtbs,  post. 
48,  9  Am.  Rep.  74.  20.  Pratt  v.  Miller,  109  Mo.  78,  18 

16.  Knight   v.    Rawlings,    205   Mo.   S.  W.  965,  32  A.  S.  R.  656. 
412,  104  S.  W.  38,  12  Ann.  Cas.  325,      1.  Packard  v.  Richardson,  17  Haas. 
13  L.R.A.(N.S.)  212.    As  to  the  gen-  122,  9  Am.  Dee.  123. 
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in  writing,  to  change  the  general  principle  of  the  law  of  contracts 
which  requires  a  conaideration  to  render  a  contract  enforceable.  The 
object  and  result  of  the  statute  are  merely  to  add  an  additional  require- 
ment, namely,  that  the  con'tract  or  a  memorandum  thereof  be  in 
writing.^  Thus  the  provision  that  a  person  is  not  to  be  charged  on 
his  promise  to  answer  for  the  debt  of  another  unless  the  promise  be 
in  writing  does  not  render  enforceable  a  written  promise  so  to  do,  if 
such  promise  is  not  also  supported  by  a  consideration.* 

332.  Indirect  Enforcement  of  Contract. — The  provision  prohibiting 
any  action  to  be  brought  on  an  oral  contract  within  the  statute  includes 
actons  based  indirectly  on  the  contract.  An  action  for  damages  for 
its  breach  is  in  effect  one  for  its  enforcement  and  cannot  be  main- 
tained;* and  this  is,  as  a  general  rule,  held  true  though  there  has 
been  such  a  part  performance  by  the  plaintiff  as  would  authorize  a 
court  of  equity  to  decree  specific  performance  by  the  other  party.* 
do  an  action  for  damages  cannot  be  maintained  on  the  ground  of 
fraud  in  refusing  to  perform  the  contract,"  even  though  the  defend- 
ant at  the  time  of  the  making  of  the  oral  contract  may  have  had  no 
intention  of  performing  it'  In  adjusting  the  rights  arising  out  of 
a  part  performance  by  one  party  nothing  can  be  recovered  by  him 
for  the  loss  of  the  bargain.* 

333.  Status  of  Oral  Contract  Generally. — The  provision  that  no 
action  shall  be  brought  on  a  contract  within  the  statute  does  not 

2.  Brown  v.  Adams,  1  Stew.  (Ala.)  606;  Jordan  v.  Greensboro  Furnace 
51,  18  Am.  Dec.  36;  Boyce  v.  Owens,  Co.,  126  N.  C.  143,  35  S.  B.  247,  78 
2  McCord  (S.  C.)  208,  13  Am.  Dee.  A.  S.  R.  644. 

711.  Note:  Ann.  Cas.  1915D  540. 

3.  Brown  y.  Adams,  1  Stew.  (Ala.)  6.  Kidder  v.  Hunt,  1  Pidt.  (Mass.) 
51,  18  Am.  Dec  36;  Thacher  v.  Dins-  328,  11  Am.  Dec.  183. 

more,  5  Mass.  299,  4  Am.  Dec.  61;  6.  Lamborn  v.  Watson,  6  Har.  &  J. 

Nelson  v.  Boynton,  3  Mete.   (Mass.)  (Md.)  252,  14  Am.  Dec.  275;  Dawe  v. 

396,   37   Am.   Dec.   148;    Stewart   v.  Morris,  149  Mass.  188,  21  N.  E.  313, 

Jerome,  71  Mich.  201,  38  N.  W.  895,  14  A.  S.  B.  404,  4  L.R.A  158;  Cemy 

15  A.  S.  R.  252;  Ackley  v.  Parmenter,  v.  Paxton,  etc.,  Co.,  78  Neb.  134,  110 

98  N.  Y.  425,  50  Am.  Rep.  693;  Boyce  N.  W.  882,  10  L.R.A.(N.S.)  640;  Sey- 

V.  Owens,  2  McCord  (S.  C.)  208,  13  mour  v.  Cushway,  100  Wis.  580,  76  N. 

Art.  Dec.  711.  W.  769,  69  A.  S.  R.  957.     But  see 

4.  Wallace  v.  Long,  105  Ind.  522,  5  Welch  v.  LawsoD,  32  Miss.  170,  66  Am. 
N.  E.  666,  55  Am.  Rep.  222;  Cochran  Dec.  606. 

V.  Ward,  5  Ind.  App.  89,  29  N.  E.  Note:  20  Am.  Dec.  626. 

795,  31  N.  E.  681,  61  A.  8.  R.  229;  7.  Kiser  v.  Richardson,  91  Kan.  812, 

Kiaer  v.  Richardson,  91  Kan.  812,  139  139  Pac.  373,  Ann.  Cas.  1915D  539; 

Pac.  373,  Ann.  Cas.  1915D  539;  Boone  Cemy  v.  Paxton,  etc..  Co.,  78  Neb.  134, 

V.  Coe,  153  Ey.  288,  154  S.  W.  900,  11  N.  W.  882,  10  ]1B.A,(N.S.)  640. 

51    L.R.A.(N.S.)    907;    PattMSon    v.  As  to  the  failure  to  perform  a  contract 

BIoss,  4  I^  374)  23  Am.  Dee.  486;  as  a  basis  for  a  charge  of  frand  gen- 

Todd  y.  Bettingen,  98  Minn.  170,  107  erally,  see  Fraud  and  Deceit,  voL  12, 

N.  W.  1049,  8  Ann.  Cas.  960;  Welch  p.  261  et  seq. 

y.  Lawson,  32  Miss.  170,  66  Am.  Dee.  8.  Note;  2  L.B.A.CN.S.)  713. 
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render  the  contract  entirelj'  void  but  merely  unenforceable.  It  is 
valid  for  all  general  purposes  except  sustaining  an  action  at  law 
for  its  breach  or  a  suit  in  equity  for  its  specific  performance  when  the 
defense  of  the  statute  is  properly  taken.*  It  merely  prescribes  the 
evidence  necessary  to  enforce  contracts  within  its  purview  andi  does 
not  make  contracts  not  so  evidenced  absolutely  void.**  The  same  effect 
is  given  to  a  provision  that  no  evidence  of  the  contract  shall  be 
received  unless  in  writing.**  And,  though  in  some  cases,  where  the 
statute  provides  that  the  oral  contract  shall  be  void,  it  is  held  that 
such  a  contract  is  a  mere  nullity  and  cannot  be  used  for  any  purpose 
whatever,*'  it  is  held  in  other  cases  that  the  contract  is  merely  void- 
able or  unenforceable.**  For  the  reason  that  the  contract  is  to  be 
deemed  unenforceable  merely  the  party  to  be  charged  thereon  may 
waive  the  defense  of  the  statute  and  thereby  render  the  contract 
enforceable,**  and  where  the  provision  is  that  "no  evidence  of  the 
contract  shall  be  competent"  unless  in  writing,  the  failure  to  object 
to  oral  evidence  thereof  at  the  proper  time  is  a  waiver  of  the  defense 
of  the  statute.**    It  has  been  the  rule  from  an  early  date  that  where 

9.  Diamond   v.    Jacquith,   14   Ariz.  510,  70- Am.  Dee.  432;  Montgomery  v. 

119,  125  Pac.  712,  L.R.A.1916D  880;  Edwards,  46  Vt.  151, 14  Am.  Rep.  618 ; 

Wills  V.  Ross,  77  Ind.  1,  40  Am.  Rep.  Hurley  v.  Hurley,  110  Va.  31,  65  S.  E. 

279;  Lowman  v.  Sheets,  124  Ind.  416,  472,  18  Ann.  €as.  968;  Frith  v.  Al- 

24  N.  E.  351,  7  L.R.A.  784;  Turpie  v.  lianoe  Invest.  Co.,  49  Can.  Sup.  Ct 

Lowe,  158  Ind.  314,  62  N.  E.  484,  92  384,  Ann.  Cas.  1914D  458. 

A.  S.  R.  310;  Cochran  V.Ward,  5  Ind.  10.  Stone    v.    Dennison,    13    Pick. 

App.  89,  29  N.  E.  795,  31  F.  E.  581,  (Mass.)  1,  23  Am.  Dec.  654. 

51  A.  S.  R.  229;  McCoy  v.  McCoy,  32  11.  Crossen  v.  White,  19  la.  109,  87 

Ind.  App.  38,  69  N.  E.  195,  102  A.  S.  Am.  Dec.  420;  Miphell  v.  Dougherty, 

R.  223;  Weld  v.  Weld,  71  Kan.  622,  81  86  la,  480,  53  N.  W.  402,  41  A.  S.  R. 

Pac.  183.  114  A.  S.  R.  517;  McCamp-  511, 17  L.R.A.  755. 

bell  V.  McCampbell,  5  Litt.  (Ky.)  92,  12.  Scott  v.  Bush,  26  Mich.  418,  12 

15  Am.  Dec.  48;  Qetchell  v.  Mercantile,  Am.  Rep.  311. 

etc.,  Mut.  Fire  Ins.  Co.,  109  Me.  274,  13.  Note:  15  Am.  Dec.  62. 

83  All.  801,  Ann.  Cas,  1913E  738,  42  14.  McGowen  v.  West,  7  Mo.  569,  38 

LR  A.(N  S  )  1^;  Stone  v.  Dennison,  Am.  Dec.  468;  Henry  v.  HiUiard.  155 

13  Pick.  (Mass.)  1,^  Am.  Dec.  654;  n.  C.  372,  71  S.  E.  439,  49  L.R.A, 

Hayn^  V.  Nice,  100  Mass.  3^,  1  Am.  (n.S.)  1;  Houser  v.  Lamont,  55  Pa. 

S"?^  /^-  T%o«^A7*'\"''®T.®'"^of  St.  311,  93  Am.  Dec.  755;  Citty  v. 
*  M.   (Miss.)   328,  47  Am.  Dec.  90;    r^„h,'    n„««„   -ufi,    ru     oa  m. 

McGowen  v.  West,'7  Mo.  569,  38  Am!  Ir^g ^'^^  ^W  12^ lb  ?"s  R  9^ 
Dec.  468;   St.  Louis,  etc.,  R.   Co.  v    6  '  H'      a    'Ji' ^1   ,^' 

Clark,  121  Mo.  169,  906,  25  S.  W.  192.    Montgomery  v.  Edwards,  46  Vt  151, 

26  L.R.A.  751;  Nowaek  v.  Berger,  133  }^„^^:  ^f?'  V^'  S^^J'  ^^^"^ 

Mo.  24,  34  S.  W.  489,  54  A.  S  R.  663,  ^^^  Wis  5io,  128  N.  W.  66,  21  Ann. 

31  L.R.A.  810;  Linton  v.  Badham,  127  ^^  ^387 

N.  C.  96,  37  S.  E.  143, 80  A.  S.  R.  783,  Note:  15  Am.  Dec.  63. 

53  L.R.A.  337;  Minns  v.  Morse,  15  As  to  the  necessity  for  pleading  the 

Ohio  568,  45  Am.  Dec.  590;  Towsley  V.  defense  of  the  statute,  see  infra,  par. 

MoorfN  30  Ohio  St.  184,  27  Am.  Rep:  394. 

434;  Houser  v.  Lamont,  55  Pa.  St.  311,  15.  Crossen  v.  White,  19  la.  109,  87 

93  Am.  Dee,  755;  Cobb  V.Hall,  29  Vt.  Am.  Dec;  420.                             ■ 
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the  vendor  confeeaea  his  oral  contract  for  the  sale  of  land  without 
attempting  to  set  op  the  statute,  a  court  of  equity  will  decree  its 
specific  performance.*'  Where  there  has  been  a  performance  by 
either  party  of  a  substantial  part  of  the  contract  so  that  it  would  be 
unjust  or  inequitable  to  the  party  who  has  performed  to  allow  the 
other  party  to  treat  the  contract  as  a  nullity,  courts  of  law  will  per- 
mit the  party  who  has  performed  to  recover  back  what  he  has  parted 
with  upon  the  refusal  of  the  other  party  to  perform.*'  And  courts  of 
equity  will  either  compel  specific  performance  or  grant  other  relief 
as  the  circumstances  of  the  case  demand.'*  Where  the  statute  pro- 
vides that  no  evidence  of  the  contract  is  competent  imleas  it  be  in 
writing  and  further  provides  that  this  shall  not  prevent  the  party 
to  be  charged  from  being  called  as  a  witness  by  the  other  party  and 
his  oral  testimony  from  being  evidence,  it  is  held  that  where  the 
adverse  party  is  called  as  a  witness  under  such  circumstances,  the 
plaintiff  must  establish  the  contract  by  his  testimony  alone,  and  the 
evidence  of  other  witnesses  cannot  be  received  to  contradict  or  explain 
it,  or  supply  omissions  in  it.*' 

334.  Contract  within  Statute  as  Consideration;  Compromise; 
Account  Stated. — It  is  held  in  a  number  of  cases  that  though  a  con- 
tract is  within  the  statute  it  may  constitute  a  good  consideration  for 
a  subsequent  promise  based  thereon;  that  is,  that  the  moral  obliga- 
tion to  perform  the  unenforceable  contract  may  be  a  sufficient  con- 
sideration for  the  new  promise."  A  contrary  view  has  been  taken, 
however,  in  othw  cases,  and  it  is  held  that  the  moral  obligation  to 
perform  a  contract  unenforceable  because  of  the  statute  does  not 
constitute  a  good  consideration  for  a  new  promise.*  The  promise  of 
a  creditor  to  extend  the  time  for  the  payment  of  a  debt  must  be  found- 
ed on  a  good  consideration  to  be  binding  upon  him,*  and  while  un- 
doubtedly the  promise  of  a  third  person  not  liable  therefor  to  pay  a 
debt  in  consideration  of  the  creditor's  extension  of  the  time  of  payment 
is  a  good  consideration  for  the  extension  to  the  same  extent  as  the 
giving  of  any  other  additional  security  by  the  debtor,  as  a  general 
rule,  an  oral  promise  by  a  third  person  to  pay  an  existing  debt,  unen- 

16.  Houser  v.  Lament,  55  Pa.  St.   (N.S.)  526. 

311,  93  Am.  Dec.  755.  As  regards  an  onenforceable  con- 

17.  See  infra,  par.  364  et  seq.  tract  as  the  basis  for  a  new  promise 

18.  See     Specific     PEiwoRiiAifCE,  generally,  see  Contraots,  vol.  6,  pp. 
ante.  670-672. 

19.  Mighell  v.  Dougherty,  86  la.  480,       1.  Note:  26  L.R.A.(N.S.)  524. 

53  N.  W.  402,  41  A.  S.  R.  511,  17      2.  See  Payment,  vol.  21,  pp.  12-13. 
L.R.A.  755.  See  also  Lahn  v.  Koep,  139  la.  349, 

20.  Wills  V.  Ross,  77  Ind.  1,  40  Am.  115  N.  W.  877,  52  L.R.A.(N.S.)  327; 
Rep.  279;  Mnir  v.  Kane,  65  Wash.  131,  Maker  v.  Taft,  41  Okla.  663,  139  Pac. 
104  Pae.  153,  19  Ann.  Gas.  1180,  26  970,  52  LJl.A.(N.8.)  328. 
L.R.A.(N.S.)  519.  Note:  62  L.B.A.(N.S.)  331. 

Notes:  53  LJl.A.  370;  26  L.R.A. 
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forceable  by  reason  of  the  statute,  is  not  regarded  as  a  sufficient  con- 
sideration.* In  the  absence  of  fraud  or  duress,  a  settlement  of  a  dis- 
puted claim  preferred  in  good  faith  by  a  promise  against  a  promisor 
is  a  legal  consideration  for  a  promise ;  and  the  fact  that  the  promisor 
had  a  legal  defense  to  the  claim  settled  is  no  defense  to  an  action  on 
the  new  promise.*  This  is  held  to  include  a  compromise  of  claims 
arising  out  of  oral  contracts  imenforceable  on  account  of  the  stat- 
ute.' An  account  stated  based  on  a  contract  within  the  statute  has 
been  held  enforceable  though  no  action  could  have  been  maintained 
on  the  contract* 

335.  Note  or  Other  Obligation  for  Price  of  Land  or  Goods. — Where 
a  buyer  of  goods  or  the  vendee  in  a  contract  for  the  sale  of  land 
gives  his  note  for  the  purchase  price,  the  broad  view  has  been  laid 
down  that  if  the  seller  or  vendor  is  willing  and  offers  to  perform,  the 
maker  of  the  note  cannot  defend  on  the  ground  that  there  was  no 
written  memorandum  of  the  sale.'  The  reason  sometimes  given  for  this 
is  that  as  the  action  is  brought  on  the  note  and  not  on  the  contract 
of  sale  it  is  no  valid  defense  to  show  that  there  was  no  written  memo- 
randum of  the  sale,  as  the  statute  does  not  render  the  contract  of 
sale  void  but  merely  prohibits  an  action  -from  being  brought  thereon 
to  charge  a  party,  and  an  action  on  the  note  is  not  such  an  action.* 
,  And  it  has  been  held  that  if  a  note  is  given  for  the  purchase  money, 
on  a  parol  sale  of  land,  by  the  terms  of  which  the  possession  is  to 
be  delivered  to  the  purchaser,  immediately  or  before  the  price  is 
payable,  and  the  possession  is  accordingly  so  delivered  and  is  held 
by  the  purchaser,  he  cannot  defeat  a  recovery  at  law  on  the  note, 
by  a  plea  that  there  was  no  writing  signed  by  the  vendor  or  his  agent, 
evidencing  the  sale.  The  reason  given  for  this  is  that  the  statute 
does  not  directly  prohibit  an  action  on  the  note,  and-  the  statute  is 
involved  only  so  far  as,  by  prohibiting  an  action  on  the  agreement 
or  promise  which  formed  the  consideration  for  the  note,  it  nullifies 
that  consideration  or  renders  it  valueless;  and  though  the  purchaser 
cannot  enforce  full  performance  of  the  contract,  the  partial  benefit 
which  he  has  received  and  actually  enjoyed  precludes  him  from 
saying  that  there  was  either  a  total  want  or  a  total  failure  of  con- 
sideration, and  a  partial  want  or  failure  of  consideration  is  not  avail- 

8.  Berry  v.  PuUen,  69  Me.  101,  31  7.  McGowen  v.  West,  7  Mo.  569,  38 

Am.  Rep.  248.  Am.  Dee.  468 ;  Crutchfield  v.  Donathon, 

Note:  52  L.R.A.(N.S.)  347.  4»  Tex.  691,  30  Am.  Rep.  112. 

4.  See  C!0MPR0MiSE  and  Settle-  Notes:  18  L.R.A.  142;  L.R.A. 
MINT,  vol.  5,  p.  880  et  seq.  1916D  481. 

5.  Wahl  V.  Barnum,  116  N.  T.  87, 22  8.  Crutchfield  v.  D(mathon,  40  Tex. 
N.  E.  280,  5  L.R.A.  623.  691,    30   Am.    Rep.    112.      See   also 

6.  Cocking  v.  Ward,  1  C.  B.  858,  50  Weightman  v.  Caldwell,  4  Wheat.  85, 
E.  C.  L.  858,  15  L.  J.  C.  PI.  245,  1  4  U.  S.  (L.  ed.)  520;  Conch  v.  Meeker, 
Eng.  Rul.  Cas.  433.  2  Conn.  302,  7  Am.  Dec.  274. 
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able  as  a  defense  at  low.*  A  note  given  for  the  price  has  also  been 
regarded  as  a  sufficient  memorandum  of  an  agreement  to  purchase 
and  pay  the  price,  though  no  reference  is  made  to  the  contract  of 
sale,^"  and  this  principle  has  been  applied  where  an  agent  authorized 
to  make  a  purchase  on  behalf  of  his  principal  gave  his  own  note  or 
draft.**  In  other  cases  it  is  held  that  the  mere  giving  of  a  note  for 
the  purchase  price  which  contains  no  reference  to  tHe  contract  of 
sale  cannot  operate  as  a  memorandum  of  the  sale  so  as  to  bind  the 
purchaser  and  is  not  binding  on  the  payee  to  make  the  sale,  and  there- 
fore cannot  be  enforced  against  the  maker.**  It  has  been  held  that  a 
note  given  as  a  forfeit  for  nonperformance  of  an  oral  contract  for  the 
sale  of  land  is  unenforceable.**  On  the  other  hand  the  view  has 
been  taken  that  the  statute  is  no  defense  to  the  enforcement  of  a 
note  so  given,  as  the  action  on  the  note  which  itself  is  based  on  a 
sufficient  consideration  is  not  one  to  enforce  the  oral  contract  of 
sale.**  A  note  given  by  the  buyer  or  vendee  to  the  seller  or  vendor, 
for  the  purchase  price  of  property,  payable  td  the  latter,  cannot 
operate  as  a  memorandum  of  the  payee's  agreement  to  sell,  where 
it  purports  only  to  be  the  obligation  of  the  maker  and  contains  no 
words  from  which  a  promise  on  the  part  of  the  payee  to  sell  can 
be  imphed,*'  but  if  the  note  recites  that  it  is  given  for  the  pur- 
chase i»rice  of  certain  land,  and  sets  oat  the  terms  of  the  purchase, 
and  is  accepted,  it  may  constitute  a  sufficient  memorandum  of  the 
sale  to  bind  the  vendor.*' 

What  Law  Oovems 

336.  In  General. — ^Where  a  contract  is  entered  into  in  one  juris- 
diction and  is  there  to  be  performed  it  is  governed  as  regards  its 
validity  by  the  law  of  that  jurisdiction  and  if  invalid  there  will  not 
be  enforced  in  another  jurisdiction,  though  it  would  have  been  valid 
in  the  latter  if  it  had  been  governed  by  its  law.*'  The  authorities 
are  in  conflict  as  to  the  extent  to  which  this  principle  applies  to  con- 
tracts unenforceable  by  reason  of  the  statute  of  frauds  of  the  juris- 
diction in  which  it  was  made  and  to  be  performed.    Applying  the 

9.  Eddin  v.  Claikeon,  3  B.  Mon.      Kote:  Ann.  Cas.  1914D  74. 

(Ky.)  31,  38  Am.  Dec.  177.  IS.  Kraak  v.  Fries,  10  Mackey  (D. 

10.  Nelaon  v.  Shelby  Mfg.,  etc.,  Co.,  C.)  100, 18  L.B.A.  142  and  note. 

96  Ala.  615,  11  So.  695,  38  A.  S.  R.  14.  Couoh  v.  Meeker,  2  Conn.  302,  7 

116      (reviewing     earlier     conflicting  Am.  Dec.  274.     See  also  Mercier  v. 

cases) ;  Neaves  v..  North  State  Min.  Campbell,  14  Ont.  L.  Rep.  639,  10 

Co.,  90  N.  C.  412,  47  Am.  Rep.  529.  Ann.  Cas.  503. 

11.  Neaves  v.  North  State  Min.  Co.,  16.  Burriss  v.  Starr,  165  N.  C.  657, 
90  N.  C.  412,  47  Am.  Rep.  529.  81  S.  E.  929,  Ann.  Cas.  1914D  71. 

12.  Th(nnas  v.   Harrodsburg,  3  A.  16.  Note:  Ann.  Cas.  1914D  74. 

E.  Marsh.  (Ey.)  298,  13  Am.  Dee.  17.  See  Conduct  of  Laws,  vol.  6, 
165.  p.  931  et  seq. 
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general  rule  that  a  contract  invalid  where  made  is  unenforceable 
in  another  jurisdiction,  though  it  would  have  been  valid  if  there 
made,  it  has  been  held  that  an  oral  promise  or  contract  unenforceable 
in  the  jurisdiction  where  made  cannot  be  enforced  in  another  juris- 
diction though  it  would  have  been  valid  if  there  made ;  **  and  it 
has  also  been  held  that  if  the  contract  sought  to  be  enforced  was 
valid  where  made  it  may  be  enforced  in  the  jurisdiction  of  the  forum 
though  it  would  have  been  unenforceable  if  made  in  the  latter  juris- 
diction.*' If  the  contract  is  unenforceable  both  by  the  statute,  of  the 
state  where  it  was  made,  which  is  proven,  and  by  the  statute  of  the 
state  of  the  forum  there  is  no  question  but  that  it  will  not  be  enforced 
in  the  latter  jurisdiction.*"  Aiid  if  the  contract  is  made  in  jone  juris- 
diction and  is  to  be  performed  in  another  in  which  it  is  sought  to 
be  enforced  the  law  of  the  latter  has  been  held  to  govern  and  for  the 
reason  that  it  was  unenforceable  under  the  laws  of  that  jurisdiction, 
its  enforcement  has  been  denied.*  In  case  of  an  oral  contract  to  make 
a  will  made  in  a  state  where  it  was  valid  it  has  been  held  that  it 
cannot  be  enforced  in  the  state  of  the  promisor's  domicil,  as  its  enforce- 
ment would  violate  the  policy  of  the  state  of  the  forum  as  evidenced 
by  a  statute  providing  that  a  contract  to  make  a  will  shall  not  be 
binding  unless  in  writing.' 

337.  View  that  Statute  of  Forum  Goyenis;  General  Rnle. — In 
the  English  case  of  Leroux  v.  Brown  (12  C.  B.  801,  74  E.  C.  L.  801) 
it  is  declared  that  an  action  will  not  lie  in  the  English  courts  to 
enforce  an  oral  agreement  made  in  France,  and  valid  there,  which 
if  made  in  England  could  not  by  reason  of  the  statute  have  been 
sued  upon,  such  as  a  contract  not  to  be  performed  within  a  year. 
The  reason  given  for  this  is  that  the  provision  of  the  statute  that 
"no  action  shall  be  brought"  to  charge  a  person  on  such  an  oral  con- 
tract applies  not  to  the  solemnities  of  the  contract  but  to  the  pro- 
cedure and  that  therefore  the  contract  cannot  be  sued  upon  in  Eng- 
land, though  if  the  provisions  were  to  be  deemed  as  going  merely 

18.  Cochran  y.  Ward,  6  Ind.  App.  but  failed' to  state  the  consideration  as 
89,  29  K  E.  795,  32  N.  E.  581,  51  A.  required  by  the  Minnesota  statute). 
S.  R.  229;  Wilson  v.  Lewiston  Mill  See  also  Sendder  v.  Union  Nat.  Bank, 
Co.,  150  N.  Y.  314,  44  N.  E.  959,  55  A.  91  U.  S.  406,  23  U.  S.  (L.  ed.)  246; 
S.  R.  680;  AJlshouse  v.  Ramsay,  6  Wolf  v.  Burke,  18  Colo.  264,  82  Pac. 
Whart.  (Pa.)  331,  37  Am.  Dee.  417.  427,  19  L.R.A.  792. 

Notes:  19  LJI.A.  792;  64  L.R.A.  Notes:  93  Am.  Deo.  777;  19  L.R.A. 
121,  122.  792;  64  L.R.A.  121,  122. 

19.  Miller  v.  Wilson,  146  111.  523,       20.  Note:  19  L.RA.  792. 

34  N.  E.  1111,  37  A.  S.  R.  186;  Hal-  1.  Notes:  93  Am.  Dec  778;  64 
loran  v.  Jacob  Schmidt  Brewing  Co.,  L.R.A.  122. 

137  Minn.  141, 162  N.  W.  1082,  L.R.A.       2.  Emery   v.    Burbank,    163    Mass. 
1917E  777  (in  this  case  the  contract   326,  39  N.  E.  1026,  47  A.  S.  R.  456, 
of  guaranty  which  was  made  in  and  to  28  L.R.A.  57. 
be  performed  in  Iowa  wafl  in  writinp"       Note:  64  L.R.A.  120. 
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to  the  solemnities  of  the  contract,  it  would  have  been  enforceable 
in  England  inasmuch  as  the  English  law  cannot  regulate  the  solem- 
nities of  foreign  contracts,*  and  though  in  some  cases  in  this  country 
the  theory  of  this  case  has  been  expressly  disapproved,*  it  has  in  other 
cases  been  cited  with  approval  and  its  principle  applied.*  The  corol- 
lary of  the  above  rule  is  also  true  and  if  the  contract  was  unenforceable 
in  the  state  where  made  but  would  have  been  enforceable  in  the  state 
where  it  is  sought  to  be  enforced  if  it  had  been  there  made,,  it 
should  be  enforced  in  such  state.* 

338.  Qualification  of  Rule.— In  some  cases  no  distinction  is  made 
between  the  provision  that  "no  action  shall  be  brought"  and  one 
declaring  the  contract  to  be  vend  or  not  to  be  good,  both  being  con- 
sidered merely  remedied  so  that  the  law  of  the  forum  will  apply.' 
A  distinction  has  been  made  between  the  provision  that  "no  action 
shall  be  brought"  as  used  in  section  4  and  the  provision  that  "no 
contract  shall  be  good"  as  used  in  section  17,  and  it  is  said  that  the 
latter  relates  to  the  solemnities  of  the  contract.  This  distinction  has 
been  acted  on  and  it  has  been  held  that  where  an  oral  sale  of  chattels 
is  valid  in  the  jurisdiction  where  made  it  may  be  enforced  in  another 
jurisdiction  though  it  would  have  been  invalid  if  there  made,*  and 
the  same  result  has  been  reached  under  statutes  providing  that  the 
contract  shall  be  "void"  unless  in  writing  instead  of  providing  that 
no  action  shall  be  brought  thereon.*    Where  the  contract  is  entered 


3.  Notes:  93  Am.  Dec.  775;  19 
L.R.A.  794;  5  Eng.  Rul.  Cas.  943.  In 
Jones  V.  Victoria  Graving  Dock  Co.,  2 
Q.  B.  D.  314,  46  L.  J.  Q.  B.  219,  36 
L.  T.  N.  S.  144,  25  W.  R.  348,  6  Eng. 
Rul.  Cas.  272,  the  theory  of  the  ease 
cited  in  the  text  that  the  provision  af- 
fects the  procedure  is  referred  to  with 
approval  and  acted  on. 

4.  Cochran  v.  Ward,  5  Ind.  App. 
89,  29  N.  E.  795,  31  N.  E.  581,  51  A. 
S.  R.  229;  Halloran  v.  Jacob  Schmidt 
Brewing  Co.,  137  Minn.  141,  162  N. 
W.  1082,  L.R.A.1917E  777.  See  also 
Miller  V.  Wilson,  146  111.  523,  34  N.  E. 
IIU,  37  A.  S.  R.  186. 

Note:64L.RJi..  119. 

5.  Boone  v.  Coe,  153  Ky.  233,  154 
S.  W.  900,  51  L.R.A.(N.S.)  907;  New 
T«rk  Third  Nat.  Bank  v.  Steel,  129 
Mich.  434,  88  N.  W.  1050,  64  L.R.A. 
119;  Heaton  v.  Eldridge,  56  Ohio  St. 
87,  46  N.  E.  638,  60  A.  S.  R.  737,  36 
L.R.A.  817.  See  also  P/itchard  v. 
Norton,  106  tJ.  S.  124,  1  S.  Ct.  102,  27 
U.  S.  (L.  ed.)  104;  Downer  v.  Chese- 


brough,  36  Conn.  39,  4  Am.  Rep.  29 ; 
Obear  v.  Birmingham  First  Nat. 
Bank,  97  Ga.  587,  25  S.  E.  335,  33 
L.R.A.384;  Emery  v.  Burbank,  163 
Mass.  326,  39  N.  E.  1026,  47  A.  S.  R. 
456,  28  L.R.A.  57;  Marvel  v.  Marvel, 
70  Neb.  498,  97  N.  W.  640,  113  A.  S. 
R.  792. 

Notes:  93  Am.  Dec.  777;  19  L.R.A. 
794;  64  L.R.A.  119;  51  L.R.A.(N.S.) 
908. 

6.  Downer  v.  Chesebrough,  36  Conn. 
39,  4  Am.  Rep.  29. 

Notes:  64  L.R.A.  121;  51  L.R.A. 
(N.S.)  908. 
•7.  Note:  51  L.R.A.(N.S.)  910. 

8.  New  York  Third  Nat.  Bank  ▼. 
Steel,  129  Mich.  434,  88  N.  W.  1050, 
64  L.R.A.  119  (referring  to  an  earlier 
case  with  approval  but  distinguishing 
it). 

Notes:  93  Am.  Dec  777;  19  L.R.A. 
792;  51  L.R.A.(N.S.)  909,  910. 

9.  Wolf  V.  Burke,  18  Colo.  264,  K 
Pac  427,  19  L.R.A.  792. 

Note:  19  LJI.A.  792. 
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into  in  one  jurisdiction  and  is  to  be  performed  in  another  jorisdic- 
tion  in  which  it  is  sought  to  be  enforced  it  has  been  held  that  it  is 
governed  by  the  law  of  the  latter  jurisdiction  and  if  unenforceable 
under  the  law  of  the  latter  it  cannot  be  enforced.**  On  the  other 
hand  it  has  been  held  that  where  a  contitict  for  the  sale  of  chattels 
was  entered  into  in  the  jurisdiction  of  the  forum,  though  delivery 
was  to  be  made  in  another  jurisdiction,  it  is  governed  by  the  law  of 
the  forum  and  may  be  there  enforced  though  it  would  not  have  been 
enforceable  under  the  statute  of  the  other  jurisdiction.** 

339.  Land  Contracts. — As  regards  the  statute  of  frauds,  a  con- 
tract for  the  sale  of  an  interest  in  land  is,  as  a  general  rule,  governed . 
by  the  law  of  the  state  where  the  land  is  situated.**  It  has  also  been 
held  that,  if  the  contract  is  entered  into  in  Hxe  state  in  which  the 
land  is  situated  and  is  imenforceable  under  the  statute  of  that  state, 
it  cannot  be  enforced  in  another  jurisdiction  though  it  would  have 
been  valid  in  the  latter  jurisdiction  if  it  had  been  made  there  and 
the  land  had  been  there  situated.**  The  converse  of  this  is  also 
maintained  and  it  has  been  held  that  if  an  oral  contract  for  the  sale  of 
an  interest  in  land  is.  valid  in  the  state  in  which  it  was  made  and 
where  the  land  was  situated  it  may  be  sued  on  in  another  jurisdiction 
through  it  would  have  been  unenforceable  if  it  related  to  land  situ- 
ated in  the  state  of  the  forum  and  had  been  there  made.**  On  the 
other  hand  the  principle  that  a  provision  of  the  statute  of  the  forum 
that  "no  action  shall  be  brought"  on  an  oral  contract  for  the  sale  of 
an  interest  in  land  has  been  held  to  relate  to  the  remedy  to  the 
same  extent  as  the  other  contracts  enumerated  in  the  statute,  thereby 
precluding  the  enforcement  of  the  contract  in  the  state  of  the  forum, 
though  it  was  enforceable  in  the  state  where  the  land  was  situated.*' 

340.  Federal  Courts. — The  statute  of  frauds  of  a  particular  state 
and  its  construction  by  the  highest  court  of  the  state  is  a  rule  of  law 
controlling  on  the  federal  courts.**    This  is  held  true  even  as  regards 

10.  Note:  93  Am.  Dec  778.  89,  29  N.  B.  795,  31  N.  E.  581,  51  A. 

11.  Hunt  V.  Jones,  12  R.  I.  265,  34  8.   R.  229    (agreement  for  a  lease). 
Am.  Rep.  635.  See  also  Holderman  v.  Pond,  45  Kan. 

12.  Clark  v.  Graham,  6  Wheat.  577,  410,  25  Pac.  872,  23  A.  S.  R.  734,  U 
5  U.  S.  (L.  ed.)  334;  Caldwell  v.  Car-  L.R.A.  542. 

rington,  9  Pet.  86,  9  U.  S.  (L.  ed.)  60;  Note:  64  L.R.A.  124. 

Wolf  V.  Burke,  18  Colo.  264,  32  I^c.  14.  Wolf  v.  Burke,  18  Colo.  264,  32 

427,  19  L.R.A.  792;  Mifler  v.  Wilson,  Pac.  427,  19  L.R.A.  792. 

146  111.  523,  34  N.  E.  1111,  37  A.  S.  Note:  64  L.R.A.  124. 

R.   186;   Eberhart  v.  Roth,  89  Kan.  16.  Boone  v.  Coe,  153  Ky.  233,  154 

329,  131  Pac.  604,  Ann.  Cas.  1915A  S.  W.  900,  51  L.R.A.(N.S.)  907.    See 

268;  Siegel  v.  Robinson,  56  Pa.  St.  19,  also  Marvel  v.  Marvel,  70  Neb.  498,  97 

93  Am.  Dec.  775.  N.  W.  640,  113  A.  S.  R.  792. 

Notes:   19   L.R.A.   792;   64  L.R.A.  16.  D'Wolf  v.  Raband,  1  Pet.  476, 

123;  51  L.R.A.(N.S.)   911;  20  Ann.  7  U.  8.  (L.  ed.)  227;  Grafton  v.  Cum- 

Cas.  468.  mings,  99  U.  S.  100,  25  U.  S.  (L.  ed.) 

13.  Cochran  t.  Ward,  5  Ind.  App.  366;  Moses  v.  Lawrence  County  Bank, 
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commercial  paper  when  directly  affected  by  the  statute.*'  In  accord- 
ance with  this  principle  the  construction  given  to  the  statute  as  to 
the  necessity  for  stating  in  the  memorandum  the  consideration  for 
tSie  promise  of  the  party  to  be  charged  is  controlling  on  the  federal 
courts;**  and  the  same  is  true  of  decisions  on  the  question  as  to 
whether  the  memorandum  of  a  contract  for  the  sale  of  land  must 
identify  the  parties- to  the  contract;  *'  also  as  to  the  question  whether 
a  contract  for  tbe  sale  of  an  interest  in  land  signed  by  a  duly  author- 
ized agent  may  be  enforced  against  an  undisclosed  principal.'** 

341.  Pleading  and  Proof  of  Foreign  Statute. — The  general  rule 
that  the  courts  of  one  state  will  not  take  judicial  cognizance  of  the 
statute  law  of  a  sister  state  or  foreign  jurisdiction,  but  will  presume 
that  the  common  law  prevails  in  states  whose  jurisprudence  is  based 
on  the  common  law  unaffected  by  statutes,*  is  apphed  as  regards 
the  statute  of  frauds  and  it  is  held  that  it  will  not  be  presumed  that  a 
statute  of  this  character  has  been  enacted  in  another  jurisdiction  and 
if  relied  on  by  a  party  as  a  defense  must  be  proved.*  And  the  defend- 
ant must  plead  the  fact  to  bring  his  contract  within  the  operation  of 
the  foreign  statute.* 

Attitude  of  Eqvdiy  toward  Statute  Generally 

342.  In  General. — ^Where  there  has  been  no  part  performance  or 
fraudulent  conduct  on  the  part  of  the  party  against  whom  an  oral 
contract,  within  the  statute,  is  sought  to  be  enforced,  courts  of  equity 
are  bound  by  the  statute  to  the  same  extent  as  courts  of  law  and 
give  effect  to  the  express  prohibition  of  the  statute  against  the  main- 
tenance of  a  suit  to  enforce  the  contract.*    Courts  of  equity  can  no 

149  U.  S.  288,  13  S.  Ct  900,  37-U.  S.  2.  Wolf  v.  Burke,  18  Colo.  264,  32 

(L.  ed.)   743;  Walker  v.  Hafer,  170  Pao.  427,  19  L.R.A.  792;   Mason  v. 

Fed.  37,  95  C.  C.  A.  311,  24  L.R.A.  Dousay,  35  111.  424,  85  Am.  Dec.  368; 

(N.S.)  315.  Miller  v.  Wilson,  146  111.  523,  34  N.  E. 

Note:  Ann.  Cas.  1913B  992.  1111,  37  A.  S.  R.  186;  Houghtaling  v. 

17.  MoseB  V.  Lawrence  County  Ball,  19  Mo.  84,  59  Am.  Dec.  331; 
Bank,  149  U.  S.  298,  13  S.  Ct  900,  37  Si^el  v.  Robinson,  56  Pa.  St.  19,  93 
U.  S.  (L.  ed.)  743.                                 .  Am.  Dec.  775. 

18.  D'Wolf  V.  Raband,  1  Pet  476,  7  3.  Craft  v.  Lott,  87  Miss.  590,  40 
U.  S.  (L.  ed.)  227.  So.  426,  6  Ann.  Cas.  670.    As  to  the 

Note:  Ann.  Cas.  1913B  992.  necessity  for  and  n^anner  of  pleading 

19.  Grafton  v.  Cummings,  99  U.  S.  the  defense  of  the  statute  generally, 
100,  25  U.  S.  (L.  ed.)  366.  see  infra,  par.  394  et  seq. 

20.  Walker  v.  Hafer,  170  Fed.  37,  4.  Purcell  v.  Miner,  4  Wall.  513,  18 
95  C.  C.  A.  311,  24  L.R.A.{N.S.)  315.  U.  S.  (L.  ed.)  435;  Allen  v.  Kitchen, 
As  to  whether  a  memorandum  of  a  16  Idaho  133,  100  Pac.  1052,  18  Ann. 
eontraet  signed  by  an  agent  may  be  Cas.  914,  L.R.A.1917A  563;  Hickman 
enforced  against  an  undisclosed  prin-  v.  Grimes,  1  A.  K.  Marsh.  (Ky.)  86, 10 
eipal,  see  supra,  par,  291.  Am.  Dec.  714;  Glass  v.  Hulbert,  102 

1.  See  Evidence,  toL  10,  p.  890  et  Mass.  24,  24  Am.  Rep.  418;  Sprague 
seq.  V.  Kimball,  213  Mass.  380,  lOQ  N.  E. 
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more  disregard  statutory  requirements  and  provisions, than  can  courts 
of  law,  and  whenever  the  situation  or  the  rights  of  parties  are  clearly 
defined  and  established  by  the  provisions  of  the  statute,  equity  has  no 
power  or  jurisdiction  to  change  or  unsettle  those  rights  or  that  situa- 
tion. In  all  such  cases  the  maxim  sequitas  sequitur  legem  is  appli- 
cable.* While  it  is  said  courts  of  equity  in  the  earlier  cases  were 
astute  in  laying  hold  of  circumstances  to  enforce  oral  agreements 
and  to  take  them  out  of  the  operation  of  the  statute,  the  modern 
adjudications  indicate  the  opposite  tendency  as  approving  the  wisdom 
of  the  statute  and  endeavoring  to  carry  out  the  intention  as  well  as 
the  letter  thereof.*  As  a  general  rule  to  enable  a  court  of 'equity  to 
exclude  a  verbal  contract  for  the  sale  of  an  interest  in  land  from  the 
operation  of  said  statute,  there  must  be  a  collateral  circumstance 
constituting  an  independent  equity,  imposing  an  obligation  in  con- 
science.' 

343.  Prevention  of  Fraud. — It  has  frequently  been  asserted  as  a 
broad  general  rule  that  a  court  of  equity  will  not  permit  a  party  to 
shelter  himself  under  the  defense  of  the  statute  and  thereby  commit 
a  fraud  on  the  other  party  to  the  contract.*  This  principle  is  not 
limited  to  any  particular  class  of  contracts  and  has  been  applied  to  a 
contract  of  employment  not  to  be  performed  within  a  year.*  An 
equitable  estoppel  may  also  be  invoked  to  predude  a  party  to  a 
contract  from  setting  up  the  defense  of  the  statute, *<•  and  it  is  now 
generally  recognized  that  permitting  the  doctrine  of  equitable  estoppel 
to  operate  in  effect  to  transfer  title  to  real  estate  does  not  contravene 

622,  Ann.  Cas.  1914A  431,  45  L.R.A.  782,  106  Pac  88,  134  A.  S.  R.  154; 

(N.S.)    962;    Box    v.    Stanford,    13  Turpie  v.  Lowe,  158  Ind.  314,  62  N.  E. 

Smedes  &  AL  (Miss.)  93,  51  Am.  Dec.  484,  92  A.  S.  R.  310;  McCoy  v.  Mc- 

142;  Henderson  v.  Henrie,  68  W.  Va.  Coy,  32  Ind.  App.  38,  69  N.  E.  193, 

562,  71  S.  E.  172,  Ann.  Cas.  1912B  102  A.  S.  R.  ^;  Russell  v.  Sharp, 

318,  34  L.R.A.(N.S.)   628;  RoweU  v.  192  Mo.  270.  91  S.  W.  134,  111  A.  S. 

Smith,  123  Wis.  510,  102  N.  W.  1,  3  R.  496;  Dickson  v.  Stewart,  71  Neb. 

Ann.  Cas.  773.  424,  98  N.  W.  1085,  115  A.  S.  R.  596; 

6.  Allen  v.  Kitchen,  16  Idaho  133,  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am. 

100    Pac.    1052,    18    Ann.    Cas.    914,  Rep.  640;  Kinard  v.  Heirs,  3  Rich. 

L.R.A.1917A  563.     See  also  EQurrr,-  Eq.   (S.  C.)  423,  55  Am.  Dec  643; 

vol.  10,  pp.  381-383.  Hunt  v.  Turner,  9  Tex.  385,  60  Am. 

6.  Purcell  v.  Miner,  4  Wall.  513,  18  Dec.  167. 

U.  S.  (L.  ed.)  435;  Gangwer  v.  Fry,  Note:  15  Am.  Dec.  63. 

17  Pa.  St.  491,  58  Am.  Dec.  578;  Giv-  9.  Seymour    v.    Oelriehs,    156    Cal. 

ens  v.  Calder,  2  Desaus.  (S.  C.)  171,  782,  106  Pac.  88,  134  A.  S.  R.  154. 

2  Am.  Dec.  686.  10.  Alabama  Great  Southern  R.  Co. 

7.  Purcell  v.  Miner,  4  Wall.  513,  18  v.  South,  etc.,  R.  Co.,  84  Ala.  570,  S 
U.  S.  (L.  ed.)  435;  Flovd  v.  Du«Ey,  So.  286,  5  A.  S.  R.  401;  Diamond  v. 
68  W.  Va.  339,  69  S.  E.  993,  33  L.R.A.  Jacquith,  14  Ariz.  119,  125  Pa«.  712, 
(N.S.)  883;  Henderson  v.  Henrie,  L.R.A.1916D  880;  Seymour  v.  Oel- 
68  W.  Va.  562,  71  S.  E.  172,  Ann.  Cas.  richs,  156  Cal.  782,  106  Pac.  88,  13i 
1912B  318,  34  L.R.A.(N.S.)  628.  A.  S.  R.  164. 

8.  Seymour   v.    Oelriehs,   156    Cal. 
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the  statute ;  **  though  in  jurisdictions  where  the  distinction  between 
law  and  equity  is  still  recognized  an  equitable  estoppel  against  the 
assertion  of  title  to  land  is  held  to  be  prohibited  by  the  statute  and 
cannot  be  set  up  in  an  action  at  law.*'  It  is  primarily  on  the  theory 
of  the  prevention  of  fraud  that  equity  has  assumed  jurisdiction  to 
grant  specific  performance  on  the  ground  that  there  has  been  a  part 
performance  by  the  complainant  rendering  it  inequitable  for  the 
defendant  to  interpose  the  defense  of  the  statute.**  It  has  been  held 
that  if  the  party  to  be  charged  has,  by  fraudulent  practices,  prevented 
the  contract  from  being  reduced  to  writing  a  court  of  equity  may  grant 
appropriate  relief  notwithstanding  the  statute.**  The  cases  most 
frequently  involving  this  principle  are  those  arising  out  of  agree- 
ments for  marriage  settlements.**  The  mere  nonperformance  of  an 
oral  contract,  within  the  statute  which  is  pleaded,  where  no  relation 
of  trust  and  confidence  exists,  does  not  constitute  fraud  authorizing 
the  interposition  of  a  court  of  equity.**  And  the  mere  fact  that  the 
party  to  be  charged  expressly  agreed  that  he  would  reduce  the  oral 
contract  to  writing  is  not  sufficient  to  authorize  a  court  of  equity  to 
.  interpose  and  enforce  it.*' 

AvaUabiUty  of  Contract  as  a  Defense 

344.  In  General. — According  to  the  great  weight  of  authority  oral 
contracts  which  are  within  the  statute  can  no  more  be  made  the 
basis  of  a  defense  than  the  subject  of  an  original  action,  if  the  result 
is  an  indirect  enforcement  of  the  contract.*^  Thus  an  oral  contract 
for  the  sale  of  land  cannot  as  a  general  rule  be  set  up  in  defense  of 
an  action  of  ejectment  brought  by  the  vendor  to  recover  possession 

11.  Dickerson  v.  Coigrove,  100  U.  S.       15.  See  supra,  par.  25. 

578,  25  U.  S.  (L.  ed.)  618;  Knauf  v.  16.  Pvrcdl  v.  Miner,  4  Wall.  513, 
Elkhart  Lake  Sand,  etc.,  Co.,  153  Wis.  18  U.  S.  (L.  ed.)  435;  Dunphy  v. 
306,  141  N.  W.  701,  48  L.B.A.(N.S.)  Ryan,  116  U.  8.  491,  6  S.  Ct.  486,  29 
744  and  note.  U.  S.   (L.  ed.)  703;  Moore  v.  Craw- 

12.  Hayes  v.  Livingston,  34  Mich,  ford,  130  U.  S.  122,  9  S.  Ct  447,  32 
384,  22  Am.  Rep.  533.  But  see  Dick-  U.  S.  (L.  ed.)  878;  Franklin  v.  Motoa 
ereon  v.  Colsrove,  100  U.  S.  578,  25  Gold  Min.  Co.,  158  Fed.  941,  86  C.  0. 
U.  S.  (L.  ed.)  618.  See  also  Estop-  A.  145,  14  Ann.  Cas.  302,  16  L.R.A. 
PBL,  vol.  10,  pp.  833-834.  (N.S.)  381;  Sprague  v.  KimbaU,  213 

13.  Berg  v.  Moreau,  199  Mo.  416,  Mass.  880,  100  N.  E.  622,  Ann.  Cas. 
97  S.  W.  901,  9  L.R.A.(N.S.)   157;   1914A  431,  45  L.R.A.(N.S.)  962. 
Chase  v.  Second  Ave.  R.  Co.,  97  N.  Y.       17.  Box  v.  Stanford,  13  Smedes  & 
384,  49  Am.  Rep.  531.    See  Specific  M.  (Miss.)  93,  51  Am.  Dee.  142. 
Pebforhance,  ante.  18.  Simons  v.   New   Britain   Trust 

14.  Peek  v.  Peek,  77  Cal.  106,  19  Co.,  80  Conn.  263,  67  Atl.  883, 11  Ann. 
Pac.  227,  11  A.  S.  R.  244,  1  L.R.A.  Cas.  477;  Bemier  v;  Cabot  Mfg.  Co., 
185;   McAnnulty  v.   McAnnulty,  120  71  Me.  506,  36  Am.  Rep.  343. 

111.  26,  11  N.  E.  397,  60  Am.  Rep.  552;       Notes:  11  Ann.  Cas.  479;  Ann.  Cas 
Glass  V.  Hulbart,  102  Mass.  2^  3  Am.   1914D  46L 
Rep.  418. 
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from  the  vendee,  who  had  entered  tmder  the  contiaot,  as  this  would 
be  an  indirect  enforcement  of  the  contract.*'  And,  where  the  dis' 
tinction  between  equitable  and  legal  defenses  is  maintained,  though 
there  has  been  such  part  performance  by  the  vendee  as  will  enable 
him  to  maintain  a  suit  for  the  specific  performance  of  the  oral 
contract,  this  is  not  available  in  defense  of  an  action  of  eject- 
ment; *"  it  is-  otherwise,  however,  in  jurisdictions  where  equitable 
defenses  are  available  in  ejectment.*  So  in  summary  process  against 
a  tenant  he  cannot  set  up  in  defense  a  lease  unenforceajsle  on  account 
of  the  statute.* 

345.  Limitation  of  Rule.— The  contract  itself  may,  for  the  pur- 
poses of  defense,  be  used  as  a  shield  to  protect  the  defendant  against 
unconscientious  demands  and  claims  growing  out  of  the  contract* 
Thus  a  party  in  possession  under  an  oral  lease,  within  the  statute, 
may  show  by  it  tiiat  he  is  not  a  trespasser,*  and  although  an  oral 
agreement  for  an  extended  lease  after  the  expiration  of  an  existing 
one  is  unenforceable  as  extending  beyond  a  year,  it  may  be  considered 
as  tending  to  show  that  the  holding  was  not  upon  the  terms  of  the 
original  lease.'  By  the  continued  occupancy  and  payment  of  rent . 
under  the  oral  lease  a  tenancy  from  year  to  year  or  month  to  month 
or  the  like  will  ordinarily  arise.*  An  oral  contract  for  the  sale  of 
minerals  or  standing  timber,  though  regarded  as  a  sale  of  an  interest 
in  land  and  as  such  within  the  statute,  may  be  set  up  by  the  pur- 
chaser as  a  defense  to  an'  action  of  trespass  by  the  vendor  for  enter- 
ing on  the  land  and  mining  the  minerals  or  cutting  the  timber, 
prior  to  the  vendor's  repudiation  of  the  contract; '  but  it  is  other- 
wise where  the  vendee  enters  after  the  vendor  has  repudiated  the 
contract.*  A  party  who  repudiates  the  contract  cannot,  it  seems, 
at  the  same  time  set  it  up  as  a  defense  to  a  hability  which  he  other- 
wise would  incur.*  A  lessee  cannot  set  up  the  defense  that  the 
lease  under  which  he  holds  is  within  the  statute  in  defense  of  an 
action  for  waste  committed  by  him,  as  such  an  action  is  not  one  to 

19.  Note:  Ann.  Cas.  1912A  566.  4.  Note:  15  Am.  Dec.  64. 

20.  Zeuske  v.  Zeuske,  55  Ore.  65, 103  6.  Crommelin  v.  Thiees,  31  Ala.  412, 
Pae.  648,  105  Pac.  249,  Ann.  Cas.  70  Am.  Dec.  499;  Weber  v.  Powers, 
1912A  557.  213  Dl.  870,  72  N.  E.  1070,  68  L.R.A. 

Note :  Ann.  Cas.  1912A  566.  610.    See  also  Landlord  AND  Tbnant, 

1.  Bigler  v.  Baker,  40  Neb.  325,  58   vol.  16,  p.  1160  et  eeq. 

N.  W.  1026,  24  L.R.A.  255.  6.  See  Landlord  and  Tenaht,  vol. 

Note :  Ann..  Cas.  1912A  566.  16,  p.  574  et  seq. 

As  to  the  availability  of  an  equitable  7.  Riddle  v.  Brown,  20  Ala.  412,  56 
defense  in  an  action  of  ejectment,  see  Am.  Dee.  202;  Spalditig  v.  ArehilNild, 
Ejectment,  vol.  9,  pp.  876-877.  52  Mich.  365,  17  N.  E.  940,  50  Am. 

2.  Simons    v.    New    Britain    Trnst  Rep.  263. 

Co.,  80   Conn.  263,  67  Atl.  883,  11  8.  Owens  v.  Lewis,  46  Ind.  488,  15 

Ann.  Ca«.  477.  Am.  Rep.  295. 

3.  Notes:  15  Am.  Dec.  64;  11  Ann.  9^  Eveleth  v.  Scribner,  12  Me.  24, 
Cas.  480;  Ann.  Cas.  1914D  462.  28  Am.  Dec.  147. 
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enforce  the  leaae.**  Aa  the  question  of  granting  specific  performance 
is  addressed  to  the  discretion  of  the  court,  an  oral  contract  of  resale 
by  a  vendee  to  the  vendor  may  be  set  up  in  defense  of  a  suit  by  the 
original  vendee  for  specific  performance.**  If  the  authority  given 
an  agent  by  the  owner  of  land  is  only  to  enter  into  written  contracts 
for  the  sale  of  the  land,  the  act  of  the  agent  in  making  an  oral  con- 
tract of  sale  and  delivery  of  possession  to  a  purchaser  is  a  nullity  and 
cannot  be  set  up  as  a  defense  to  an  action  by  the  owner  for  trespass.*^ 

Contracts  Partly  vfithin  Statute 

346.  liivisible  Contracts. — ^Where  several  contracts  are  made  at 
the  same  time,  and  as  parts  of  the  same  transaction,  some  of  which 
are  within  the  statute  and  the  others  not,  and  they  are  of  such  a 
nature  that  they  can  reasonably  be  considered  as  separate,  those  which 
are  not  within  the  statute  will  be  enforced.**  In  such  cases  it  is  not 
so  important  to  ascertain  whether  the  one  contract  would  not  have 
been  entered  into  without  the  other  as  to  ascertain  whether  they  are 
in  their  nature  separate  and  distinct.**  Thus  an  oral .  contract  to 
answer  for  the  debt  of  another  and  also  to  pay  for  services  to  be 
rendered  for  the  promisor  may  be  enforced  as  to  the  latt^  though 
unenforceable  as  to  the  former  part,*'  as  in  case  of  an  oral  contract 
to  pay  for  the  past  and  future  board  of  the  child  of  another,  and 
though  the  promise  to  pay  for  past  board  is  within  the  statute,  as  a 
promise  to  answer  for  the  debt  of  another,  the  promise  to  pay  for 
future  board  is  enforceable.**  So  where  at  the  time  of  the  sale  of 
chattels  accompanied  by  a  delivery  a  contract  is  also  made  for  the 
use  or  control  of  the  property  by  one  of  the  parties  for  a  period 
longer  than  a  year,  the  unenforceability  of  the  latter  contract  does 
not  affect  the  sale.*'    It  has  been  held,  in  case  of  an  oral  contract  to 

10.  Marshall  v.  Rugg,  6  Wyo.  270,  ner,  213  Mass.  95,  99  N.  E.  949,  42 
44  ?ac.  700,  45  Pac.  486,  33  L.R.A.  L.R.A.(N.S.)  1160;  Godefroy  v. 
679.  Hupp,  93  Wash.  371,  160  Pac.  1056, 

11.  Frith  V.  Alliance  Invest.  Co.,  49  Ann.  Cas.  1918E  494;  Mercier  v. 
Can.  Sup.  Ct.  384,  Ann.  Cas.  1914D  Campbell,  14  Ont  L.  Rep.  639,  10 
458  and  note.  Ann.  Cas.  503. 

12.  Baring  v.  Peirce,  5  Watts  &  S.  Notes:  3  L.Rji,.  468;  8  Ann.  Cas. 
(Pa.)  548,  40  Am.  Dee.  534.  965;  Ann.  Cas.  1918E  498. 

13.  Haviland  v.  Samruis,  62  Conn.  14.  Lowman  v.  Sheets,  124  Ind.  416, 
44,   25  Atl.   394,   36   A.   S.   R.   330;  24  N.  E.  351,  7  L.R.A.  784. 
liowman  v.  Sheets,  124  Ind.  416,  24  N.  15.  Rand     v.     Mather,     11     Cush. 
E.  351,  7  L.R.A.  784;  Gibson  County  (Mass.)  1,  59  Am.  Dec.  131;  Ann.  Cas. 
V.  .Cincinnati  Steam-Heating  Co.,  128  1918E  500. 

Ind.  240,  27  N.  E.  612, 12  L.R.A.  502;       16.  Haynes  v.  Nice,  100  Mass.  327, 

Rand  v.  Mather,  11  Cush.  (Mass.)  1,  1  Am.  Rep.  109. 

59  Am.  Dec.  131  (overruling  an  earlier       17.  Lowman  v.  Sheets,  124  Ind.  416, 

decision) ;  Haynes  v.  Nice,  100  Mass.  24  N.  E.  351,,  7  L.R.A.  784. 

327, 1  Am.  Rep.  109;  Zwicker  V.  Gard- 
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§  347  STATUTE  OF  FRAUDS  25  K.  C.  L. 

buy  and  sell  land,  that  a  provision  in  the  alternative  th&t  either 
party  if  he  fails  to  perform  shall  pay  a  sum  of  money  is  divisible 
and  may  be  enforced  as  to  the  payment  of  the  money  though  the 
part  as  to  the  conveyance  of  the  land  is  within  the  statute.**  It  has 
also  been  held  that  an  oral  agreement  to  pay  a  broker  a  commission 
on  any  sale  or  exchange  of  the  defendant's  property  which  the 
broker  may  secure,  whether  of  certain  corporate  stock  alone  or  of 
the  stock  and  real  property  together,  is  divisible  and  the  commission 
for  the  sale  of  the  stock  is  enforceable  though  the  agreement  for  a 
commission  for  the  sale  of  the  land  is  within  the  statute.** 

347.  Entire  Contracts. — ^If  the  contract  is  entire  and  part  is  within 
the  statute  it  is  unenforceable  as  a  whole,  and  no  action  can  be  main- 
tained to  enforce  the  part  which  would  not  have  been  affected  by  the 
statute  if  it  had  been  separate  and  distinct  from  the  other  part.** 
Thus  where  before  marriage  the  spouses  orally  agreed  that  neither 
should  claim  tmy  interest  in  the  estate  of  the  other,  it  has  been 
held  that  the  agreement  being  entire  and  within  the  statute  as  to  the 
realty,  it  cannot  be  enforced  as  to  the  personalty.*  The  same  is  held 
true  as  to  an  oral  agreement  to  give  by  will  both  real  and  personal 
property  in  consideration  of  services  to  be  rendered ;  •  as  to  a  contract 
to  subscribe  to  the  stock  of  a  telephone  company  and  for  the  lease 
of  a  telephone  for  a  longer  period  than  a  year ;  •  and  to  an  oral 
contract  for  the  transfer  of  corporate  stock  in  exchange  for  stock  in 
another  corporation  and  for  an  interest  in  land.* 

18.  Mereier  v.  Campbdl,  14  Ont.  L.  S.  R.  414;  Todd  v.  Bettingen,  98  Minn. 
Rep.  639, 10  Ann.  Cap.  503.  This  deoi-  170,  107  N.  W.  1049,  8  Ann.  Cas.  960; 
sion  is  opposed  to  American  oases  re-  Baldwin  v.  Palmer,  10  N,  Y.  232,  61 
ferred  to  by  the  court.  Am.  Dec.  743;  Bonicamp  v.  Starbuck, 

See  supra,  par.  325,  as  to  the  en-  25  Okla.  483,  106  Pae.   839,  L.R.A. 

f orcement  of  a  note  or  the  like  given  as  1917B   141 ;    Qodefroy   v.   Hupp,   93 

a  forfeit  if  the  maker  fails  to  perform  Wash.  371,  160  Pac.  1056,  Ann.  Cas. 

an  oral  contract  for  the  sale  of  land.  1918E  494;  Ellis  v.  Gary,  74  Wis.  176, 

19.  Godefroy  v.  Hupp,  93  Wash.  42  N.  W.  252, 17  A.  S.  R.  125,  4  L.R.A. 
371,  160  Pac.  1056,  Ann.  Cas.  1918E  55;  In  re  Kessler,  87  Wis.  660,  59  N. 
494.  W.  129,  41  A.  S.  R.  74.  See  also  Ladd 

20.  Horton  v.  Stegmyer,  175  Fed.  v.  King,  1  R.  I.  224,  51  Am.  Dec.  624. 
756,  99  C.  C.  A.  332,  20  Ann.  Cas.  Notes:  3  L.R.A.  468;  8  Ann.  Cas. 
1134;  Atwater  v.  Hough,  29   Conn.  963;  Ann.  Cas.  1918E  498. 

508,  79  Am.  Dec.  229;  Grant  v.  Grant,       1.  Rainbolt  v.  East,  56  Ind.  538,  26 

63  Conn.  630,  29  Ati.  15,  38  A.  S.  R.   Am.  Rep.  40. 

379;  Pond  v.  Sheean,  132  111.  312,  23       2.  See  supra,  par.  190. 

N.  E.  1018,  8  L.R.A.  414;  Deeken  v.       S.  Co-Operative    Telephone    Co.    ▼. 

McKinley,  163  111.  318,  45  N.  E.  134,  Katus,  140  Mich.  367,  103  N.  W.  814, 

54  A.  S.  R.  471;  Rainbolt  v.  East,  56  112  A,  S.  R.  414. 

Ind.  538,  26  Am.  Rep.  40;  Eiser  v.       4.  Todd  v.  Bettingen,  98  Minn.  170, 

Richardson,  91  Kan.  812, 139  Pac.  373,   107  N.  W.  1049,  8  Ann.  Cas.  960.    Aa 

Ann.  Cas.  1915D  539;  Gould  v.  Mans-  to  whether  a  contract  for  the  sale  of 

field,  103  Mass.  408,  4  Am.  Rep.  573;  corporate  stock  is  one  for  the  sale  of 

Co-Operative  Telephone  Co.  v.  Katus,  goods,  etc.,  see  supra,  par.  230. 

140  Mich.  367,  103  N.  W.  814,  112  A. 
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25  R.  C.  L.  STATUTE  OE  FRAUDS  §§  348,  340 

348.  Performance  of  Part  within  Statute. — It  has  been  held,  where 
the  contract^is  entire,  that  the  performance  of  the  part  within  tho 
statute  does  not  have  the  efifect  of  taking  the  contract  out  of  the  statutt- 
so  as  to  authorize  the  enforcement  of  the  indivisible  part  which  itself 
would  not  have  been  within  the  statute.*  Thus  where  an  ojal  con- 
tract for  the  sale  of  land  free  of  incumbrances,  the  title  to  which  was 
not  in  the  vendor,  was  consummated  by  a  conveyance  from  the  holder 
of  the  title  and  the  payment  of  the  agreed  price,  it  was  held  that 
the  vendor's  promise  as  to  the  removal  of  an  incumbrance  could  not 
he  enforced  in  an  action  at  law.*  On  the  other  hand  it  has  been  held 
that,  when  so  much  of  a  contract  as  would  bring  it  within  the  statute 
of  frauds  has  been  executed,  all  the  remaining  parts  become  enforce- 
able, and  the  parties  regain  all  the  rights  they  would  have  had  at  com- 
mon law.' 

Vohmtary  Execution  of  Confraat 

349.  In  Gener«l.>-It  has  frequeptly  been  said  that  the  statute 
only  applies  to  executory  as  diatiuguished  from  executed  contracts, 
and  that  if  a  contract,  otherwise  within  the  statute,  is  completely 
performed  it  is  taken  out  of  the  "operation  of  the  statute;*  but  tht' 
performance  of  that  part  of  the  contract  which  is  not  within  the 
statute  cannot  have  the  effect  of  taking  the  part  which  is  within  the 
statute  out  of  its  operation.* 

6.  Baldwin  v.  Palmer,  10  N.  Y.  232,   etc..  v.  yerreU,  83  Kan.  491,  112  Pac. 

61  Am.  Dee.  743.  155,  33  L.R.A.(N.S.)    777;   Eberharl 

Note:  61  Am.  Dee.  745.  v.  Rath,  89  Kan.  329,  131  Pac.  604. 

6.  Baldwin  v.  Pahuer,  10  N.  Y.  232,  Ann.  Cas.  1915A  268;  Dant  v.  Head, 
61  Am.  Dec.  743.  90  Ky.  255, 13  S.  W.  1073,  29  A.  S.  R. 

7.  Satterfield  v.  Kiadley,  144  N.  C,  369;  Collins  v.  Collins,  98  Md.  473,  57 
455,  57  S.  E.  145,  12  Ann.  Cas.  1098,  Atl.  597, 103  A.  S.  R.  408, 1  Ann.  Cas. 
15  L.R.A.(N.S.)  390.  856;  Pomeroj'  v.  Winship,  12  Mass. 

8.  Huntley  v.  Huntley,  114  U.  S.  514,  7  Am.  Dee.  91;  Bailey  v.  Wood, 
394,  5  S.  Ct.  884,  29  U.  S.  (L.  ed.)  211  Mass.  37,  97  N.  E.  902,  Ann.  Cas. 
130;  Franklin  v.  Matoa  Gold  Min.  Co.,  1913A  960;  McCue  v.  Smith,  9  Minn. 
158  Fed.  941,  86  C.  C.  A.  145, 14  Ann.  252,  86  Am.  Dec.  100;  Washington  v. 
Ca-s.  302,  16  L.R.A.(N.S.)  381;  Miller  Soria,  73  Miss.  665,  19  Po.  485,  55  A. 
V.  Sire,  224  Fed.  424, 140  C.  C.  A.  118,  S.  R.  555;  McLeod  v.  Despain,  49  Ore. 
L.R.A.1916D  1211;  MerreU  v.  Wither-  536,  90  Pac.  492,  92  Pac.  1088,  124  A. 
by,  120  Ala.  418,  23  So.  994,  26  So.  S.  R.  1066,  19  L.R.A.(N.S.)  276;  Lar- 
974,  74  A.  S.  R.  39;  Bates  v.  Babeock,  sen  v.  Johnson,  78  Wis.  300,  47  N.  W. 
95  Cal.  479,  30  Pac.  605,  29  A.  S.  R.   615,  23  A.  S.  R.  40^. 

133, 16  L.R.A.  745;  Norris  v.  Lilly,  147  Notes:  15  Am.  Dec.  62;  23  A.  S.  R. 

Cal.  754,  82  Pac.  425,  109  A.  S.  R.  410;    L.R.A.1916D    890;    Ann.    Cas. 

188;  Swamzey  v.  Moore,  22  IlL  63,  74  1915A  272;  17  Eng.  Rul.  Cas.  182. 

Am.  Dec.  134;  liowman  v.  Sheets,  124  9.  Franklin  v.  Matoa  Gold  Min.  Co., 

Tnd.  416,  24  N.  E.  351,  7  L.R.A.  784;  158  Fed.  941.  86  C.  C.  A.  145, 14  Ann. 

Weld  V.  Weld,  71  Kan.  622.  81  Pac.  Cas.  302, 16  L.R.A.(N.S.)  381. 
183, 114  A.  S.  R.  517 ;  Sapreme  Lodge. 
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350.  Application  of  Rule  Generally. — ^Applying  thfi  rule  stated  in 
the  preceding  paragraph  it  has  been  held  that  if  a  woman  marries 
a  man  in  consideration  of  his  oral  agreement  Ihat  the  iflai'riage  shall 
operate  as  a  satisfaction  of  her  debt  to  him,  the  agreement  is  fully  per- 
formed when  the  marriage  takes  place.*'  So  if  an  oral  contract  wiUim 
the  statute  is  voluntarily  executed  by  a  party  such  performance  is  bind- 
ing on  him  and  no  relief  can  be  given  him  on  the  ground  that  he 
could  not  have  been  compelled  to  perform."  Thus  one  who  has 
|»aid  money  on  his  oral  promise  to  answer  for  the  debt  of  another 
cannot  recover  it  back  on  the  ground  that  his  promise  was  unen- 
forceable,** and  a  creditor,  receiving  payments  from  his  debtor  with- 
out any  direction  as  to  their  application,  may  appropriate  Uiem  to  the 
satisfaction  of  an  oral  promise  to  answer  for  the  debt  of  anotlier.** 
Where  a  contract  for  services  for  a  period  longer  than  a  year  is  fully 
j)erformed  and  the  employee  has  received  the  agreed  compensation, 
ho  cannot  sue  on  a  quanlum  meruit  to  recover  additional  compcn?.)- 
tioti,  though  his  services  may  have  been  worth  more  than  that  ngned 
on.'*  Though  an  oral  contract  for  the  sale  of  standing  timber  or 
mining  rights  is  within  the  statute,  yet  if  it  is  acted  on  by  the  pur- 
chaser before  it  has  been  repudiated  by  the  vendor,  it  will  give*  to 
the  purchaser  the  property  in  the  minerals  actually  taken  out  or 
the  trees  cut;  '*  and  likewise  where  one  entered  under  an  oral  s^rco- 
ment  to  purchase  land  and  planted  a  crop,  it  has  been  held,  on  tlic 
vendor's  repudiation  of  the  contract,  that  the  vendee  is  entitled  \» 
the  growing  crop."  Where  a  conveyance  is  made  to  one  on  his  oral 
agreement  to  hold  in  trust  for  the  grantor  or  a  third  person  or  rccoii- 
vey,  though  such  oral  agreement  is  unenforceable  on  account  of  ihe 
statute,  still  if  it  is  executed  by  the  trustee  by  a  conveyance  in  execu- 

10.  Weld  V.  Weld,  71  Kan.  622,  81  14.  Stone  v.  Dennison,  13  Pick. 
Pac.  183,  114  A.  S.  R.  517.  As  to  the  (Mass.)  1,  23  Am.  Dec.  654. 
general  effect  of  marriage  on  an  in-  15.  Kiddle  v.  Brown,  20  Ala.  412,  .W 
debtedness  between  the  spouses,  see  Am.  Dec.  202;  Bichbourg  v.  Hoav,  !xi 
HcsRAND  AND  VfiFE,  vol.  13,  p.  1357.  Fla.  173,  44  So.  69, 125  A.  S.  R.  1061. 
et  seq.  12  Ann.  Cas.  274j  Owens  v.  Lewis,  46 

11.  MeCampbell  v.  McCampbell,  5  Ind.  488, 15  Am.  Rep.  295;  Erskine  v. 
Litt.  (Ky.)  92,  15  Am.  Dec.  48.  See  Plummer,  7  Greenl.  (Me.)  447,  22  Ain. 
also  Starratt  V.  Mu'len,  148  Mass.  570,  Dec.  2i6;  Spalding  v.  ArcJiibald.  52 
20  N.  E.  178,  2  L.R.A.  697.  Mich.  365, 17  N.  W.  940,  50  Am.  Rep. 

Note:  15  Am.  Dec.  62.  253;  Antrim  Iron  Works  v.  Anderson. 

12.  Note:  15  Am.  Dec.  62.  140  Mich.  702.  104  N.  W.  319.  112  A. 
IS.  Haynes  v.  Nice,  100  Mass.  327, 1  S.  R.  434;  Bruley  v.  Garvin,  105  Wis. 

Am.  Rep.  109.  625,  81  N.  W.  1038,  48  L.R.A.  830. 

Notes:  96  A.  S.  R.  68;  13  Ann.  Cas.  See  Logs  and  Timber,  vol.  17,  p.  1074. 

953.  16.  Harris  v.  Pink,  49  N.  Y.  24,  10 

As  to  the  application  of  payments  to  Am.  Rep.  318. 

unenforceable  demands  <Te"<»rally,  see  Notes:  38  Am.  Dec.  622;  53  LJLA. 

Patment,  vol.  21,  pp.  93-94.  .341;  1  Eng.  Eul.  Cas.  438. 
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26  B.  0.  L.  STATUTE  OP  FRAUDS  §  351 

tion  of  the  trust  it  is  taken  out  of  the  operation  of  the  statute,*'  and 
the  conveyance  cannot  be  attacked  as  in  fraud  of  marital  rights  of  hia 
wife."  In  case  of  an  entry  under  an  oral  lease,  unenforceable  on 
account  of  the  statute,  it  is  held  that  the  oral  agreement  is  controlling 
upon  both  the  lessor  and  the  lessee  as  to  the  amount  of  rent  payable 
where  the  lessee  has  held  possession  for  the  full  period  agreed  upwi."* 
.  351.  Conveyance  in  Pursuance  of  Oral  Contract. — As  a  general  rule 
where  an  oral  contract  for  the  sale  of  land  is  consummated  by  the 
execution  of  a  deed  and  its  acceptance  by  the  vendee,  the  vendor  may 
recover  the  agi'eed  price ;  *"  and  this  is  true  where  the  deed  is  deliv- 
ered to  and  accepted  by  an  agent  of  the  vendee,  irrespective  of  whether 
his  authority  to  accept  is  in  writing  or  not.*  Also,  according  to  the 
weight  of  authority,  this  is  the  rule  where  the  conveyance  is  to  a  third 
person  at  the  direction  of  the  vendee.*  It  has  been  held,  however,  that 
.  an  oral  promise  by  a  person  to  pay  for  land  in  consideration  of  it*' 
conveyance  thereafter  to  a  third  person  cannot  be  enforced  though 
the  conveyance  is  made  to  such  person  in  pursuance  of  the  agreemetit, 
as  the  only  promise  which  can  be  implied,  aside  from  the  unenforce- 
able oral  agreement,  would  be  one  on  the  part  of  the  grantee  to  pay 

17.  Collins  V.  Collins.  98  Md.  473.  57  15  Me.  201,  33  Am.  Dec.  602;  Pom- 
Atl.  597,  103  A.  S.  R.  408,  1  Ann.  eroy  v.  Winship,  12  Ma.ss.  514,  7  Am. 
Cas.  85U;  Blaekwell  v.  Blackwell,  196  D«c.  91;  Basford  v.  Pearson,  9  Allen 
Mass.  186,  81  N.  E.  910,  12  Ann.  Cas.  (Mass.)  387,  85  Am.  Dec.  764;  AVasli- 
1070;  Bailey  v.  Wood,  211  Mass.  37,  ington  v.  Soria,  73  Miss.  665,  19  So. 
97  N.  E.  902,  Ann.  Cas.  1913A  950;  485,  55  A.  S.  R.  555;  Harris  v.  Roh- 
Collar  v.  Collar,  86  Mich.  507,  49  N.  erts,  12  Neb.  631, 12  X.  W.  89,  41  Am. 
W.  S.'il,  13  L.R.A.  621;  Bork  v.  Mar-  Dec.  779;  Birch  ▼.  Baker,  85  N.  J.  L. 
tin,  132  N.  Y.  280,  30  N.  E.  584,  28  CGO,  90  Atl.  297,  L.R.A.1916D  485; 
A.  S.  B.  570.  Whitbeek  v.  Whitbeck,  9  Cow.  (N.  Y.) 

Note:  Ann.  Cas.  1913A  954.  266,  18  Am.  Dec.  503;  Bowen  v.  Bell, 

18.  Collins  v.  Collins.  98  Md.  473,  20  Johns.  (N.  Y.)  338,  11  Am.  Deo. 
57  Atl.  597,  103  A.  S.  B.  408,  1  Ann.  286;  Satterfleld  v.  Kindley,  144  N. 
Cas  856.  C.  445,  57  S.  E.  145,  15  L.R.A.(N.S.) 

19.  King  v.  WoodruflE,  23  Conn.  56,  399,  12  Ann.  Cas.  1098;  Malzer  v. 
60  Am.  Dec.  625.  This  is  also  true  as  Schisler,  67  Ore.  356,  136  Pac.  14,  51 
to  the  rent  payable  where  a' tenancy  L.RA.(N.S.)  77. 

from  year  to  year  or  the  like  is  created  Notes:  15  Am.  Dec.  63;  68  L.R.A. 
by  the  continued  occupation  under  the  927;  51  L.R.A.(N.S.)  77;  1  Eng.  Rui. 
oral   asH'eement.     See  Landtx)rd  and  Cas.  438. 

Tenant,  vol.  16,  pp.  576-577.  1.  Dorr  Cattle  Co.  v.  Des  Moines 

23.    Daj-ling  v.  Butler,  45  Fed.  332,  Nat.  Bank,  127  la.  153,  98  N.  W.  91R. 
10  L.R.A.  469  (announeina;  the  law  of  102  N.  W.  836,  4  Ann.  Cas.  519. 
Georgia) ;  But'er  v.  Lee,  11  Ala.  885,       2.  Harris  v.  Roberts,  12  Neb.  631, 12 
46  A-  .  Dee.  230;  King  v.  Woodruff,  N.  W.  89,  41  Am.  Rep.  779;  Bireh  v. 
23  Conn.  66.  60  Am.  Dec.  625;  McCoy   Baker,  85  N.  J.  L.  660,  90  Atl.  297. 
V.  McCoy,  32  Ind.  Ann.  3S,  69  N.  E.  L.B.A.1916D  485;  Malzer  v.  Schisler, 
193,  102  A.  S.  R.  223;  Dorr  Cattle  67  Ore.  356,  136  Pac.  14,  51  L.B.A. 
Co.   V.   Des   Moines  Nat.   Bank,   127   (N.S.)  77. 
la.  153,  98  N.  W.  918,  102  N.  W.  836,       Note:  51  L.B.A(N.S.)  77. 
4  Ann.  Cas  519;  Linscott  v.  Mclntire. 
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the  value  of  the  land  or  its  agrood  price.'  Where  tenants  in  com- 
mon owning  unequal  interest  in  the  land  agreed  orally  to  divide  the 
land  equally,  one  party  to  pay  to  the  other  a  certain  amount,  and  in 
pursuance  thereof  conveyances  were  made,  it  has  been  held  that  the 
amount  agreed  to  be  paid  is  recoverable.*  If  the  conveyance  was  not 
made  until  the  action  for  the  price  was  commenced  it  cannot  be  main- 
tained.' It  has  been  held  that,  as  an  oral  contract  for  the  sal©  of 
land  is  voidable  only  and  not  void,  if  such  an  agreement  is  subse- 
quently carried  out  in  good  faith,  the  grantee's  title  cannot  be  af- 
fected by  a  judgment  against  the  grantor,  which  was  rendered  after 
the  making  of  the  agreement,  and  before  the  execution  of  the  xjon- 
veyance,  in  performance  thereof.*  Where  the  deed  recites  the  con- 
sideration though  it  is  not  signed  by  the  grantee,  the  grantor's 
action  to  recover  such  consideration  is  not  one  based  on  an  "unwritten 
contract"  and  therefore  is  not  barred  by  the  lapse  of  time  prescribed 
in  the  provision  of  a  statute  relating  to  actions  on  unwritten  con- 
tracts.' 

Modificativn  and  Discharge  of  Contract 

352.  Modification  Generally. — It  is  a  well  settled  rule  that  a  writ- 
ivi\  agreement,  not  within  the  statute  of  fraud.?,  may  be  modified 
by  the  subsequent  oral  agreement  of  the  parties,  and  when  this  is 
done  the  contract  consists  as  a  whole  of  the  original  written  agree- 
ment together  with  the  oral  modification.*  The  parol  evidence  rule 
excludes  only  prior  and  contemporaneous  ncgotintions  of  the  par- 
ties.' A  different  question  arises  with  regard  to  the  modification  by 
oral  agreement  of  wi-itten  contracts  which  are  within  the  statute. 
As  to  this  the  authorities  are  not  in  accord.*"  The  broad  general 
doctrine  is  announced  in  many  cases  that  such  a  contract  cannot  bo 
modified  by  a  subsequent  oral  agreement.**    And,  if  the  contract  i« 

3.  Liddle  v.  Needham,  39  Mich.  147,  9.  See  Evidence,  vol.  10,  p.  1033  et 
33  Am.  Rep.  359.     See  also  Birch  v.   seq. 

Bakei-,  85  N.  J.  L.  660,  90  Atl.  297,  10.  Notes :  100  Am.  Dec.  169 ;  L.R.A. 

L.R.A.1916D  485.  1917B  145  et  seq. 

Note:  51  L.R.A. (N.S.)  78.  11.  Emerson  r.  Slater,  22  How.  28. 

4.  Bowen  v.  Bell,  20  Johns.  (N.  Y.)  16  U.  S.  (L.  ed.)  360;  Swain  v.  Sea- 
338,  11  Am.  Dec.  286.  mens,  9  Wall.  254,  19  U.  S.  (L.  ed.) 

5.  Butler  V.  Lee,  11  Ala.  885,  46  Am.  554;  AbeU  v.  Munson,  18  Mich.  300. 
Dec.  230.  100  Am.  Dec.  165;  Culy  v.  Upham,  135 

6.  Minns  v.  Morse,  15  Ohio  568,  45  Mich.  131,  97  N.  W.  405,  106  A.  S.  R. 
Am.  Dee.  590.  388;  Blood  v.  Goodrich,  9  Wend.  (N. 

7.  Washington  v.  Soria,  73  Misn.  Y.)  68,  24  Am.  Dec.  121;  Halsell  v. 
665,  19  So.  485,  55  A.  S.  R.  555.  See  Renfrew,  14  Okla.  674,  78  Pac.  118,  2 
generally.  Limitation  of  Actions,  Ann.  Gas.  286;  Bonicamp  v.  Starbuck. 
Vol.  17,  p.  704  et  seq.,  as  to  the  period  25  Okla.  483,  106  Pac.  839,  L.E.A. 
b£  limitations  generally.  191 7B  141;  Kingslcy  v.  Kressly,  60 

8.  See  Contracts,  vol.  6,  p.  914.  Ore.  167,  111  Pao.  885,  118  Pac.  678, 

708 


Digitized  by 


Google 


25  B.  G.  L.  STATUTE  OF  FRAUDS  §  353 

entire,  it  is  held  immaterial  that  the  modification  is  with  respect 
to  a  matter  which,  standing  alone,  need  not  have  been  in  writing.** 
When  a  deed  to  re«l  estate  has  been  executed,  or  title  iu  any  other  way 
passed,  subsequent  agreements  between  the  parties,  as  to  the  pecuniai-y 
liabilities  growing  out  of  the  transaction,  which  do  not  take  away  or 
confer  any  interest  in  the  land,  but  only  determine  tlie  time  when 
tlio  purchase  money  becomes  due,  arc  not  affected  by  the  statute." 
So  in  case  of  a  lease  as  di.stinguishod  from  an  agreement  for  a  lease, 
an  oral  agreement  based  on  a  valuable  consideration  reducing  the 
amount  of  rent  has  been  upheld,**  and  also  an  oral  agreement  incroa.-^- 
ing  the  amount  of  rent.** 

353.  Application  of  Rule. — The  rule  announced  in  the  preceding 
paragraph  has  most  frequently  been  applied  to  cases  where  it  has 
been  sought  to  enforce  the  contract  as  orally  modified.**  Thus  in 
case  of  a  contract  to  answer  for  the  debt  of  another  where  the  lia- 
bility of  tile  promisor  is  conditional  on  the  performance  by  the 
promisee  af  a  certain  act  within  a  certain  time,  the  promisee  cannot 
show  a*  an  excuse  for  his  fjtilure  so  to  perform  that  the  time  therefor 
wiis  extended  by  an  oral  agreement.*'  So  in  case  of  a  contract  to 
sell  land  the  vendee  in  an  action  by  him  to  enforce  the  contract  cannot 
show  an  oral  agreement  extending  the  time  for  payment  by  him  of 
the  purcha.«e  money  as  an  excuse  for  his  failure  to  do  so  in  the  time 

Ann.  Gas.  1913E  746;  Ladd  v.  King,  1  'itJl,  2  X.  E.  776,  54  Am.  Rep.  4«2; 

R.  I.  224,  51  Am.  Dee.  624;  Martin  v.  Xoniimaker  v.  Amos,  73  Ohio  St.  163, 

Glarke,  8  R.  I.  389,  5  Am.  Rep.  586;  70  N.  E.  949, 112  A.  S.  B.  708,  4  Ann. 

Heth  V.  Wooldridge,  6  Rnnd.-  (Va.)  Gas.  170,  4  L.R.A.(N.8.)  980. 

(>05,  18  Am.  Dec.  751;  Thompson  v.  15.  Donellan  v.  Read,  3  B.  &  Ad. 

Robinson,  65  W.  Va.  506,  64  S.  E.  899,  23  E.  C.  L.  215,  6  Eng.  Riil.  Gas. 

718,  17  Ann.  Gas.  1109 ;  Atlee  v.  Bar-  298.    As  to  agreements  reducing  or  in- 

tholomew,  69  Wis.  43,  33  N.  W.  110,  creasing  tlie  rent  reserved  generally, 

5  A.  S.  R.  103;  Noble  v.  Ward,  L.  see  Lasdi.obd  and  Tenant,  vol.  16,  p. 

R.  2  Exch.  135,  30  L.  J.  Exch.  91,  15  924. 

W.  B.  520,  6  Eng.  Rul.  Gas.  563.  16.  Rwaiu  v.  Seamens,  9  Wall.  254, 

Notes:  100  Am.  Dec.  169;  56  A.  S.  19  U.   S.    (L.  ed.)   554;   Hawkins  v. 

R.  671;  4  L.R.A.(N.S.)   980;  L.R.A.  Studdavd,  132  Ga.  265,  63  S.  E.  852. 

1917B  147;  1  Ann.  Gas.  729.  131  A.  S.  R.  190;  Gummings  v.  Arnold, 

12.  Hawkins  v.  Studdard,  132  Ga.  3  Meto.  (Mass.)  486,  37  Am.  Dec.  155; 

2&5,  03  S.  E.  852,  131  A.  S.  R.  190;  Blood  v.  Goodiich,  9  Wend.  (N.  Y.) 

Lincoln    Realty    Go.    v.    Garden    Gity  08,  24  Am.   Dec.  121:   Bonioamp  v. 

Land,  etc.,  Go.!  94  Neb.  346, 143  N.  W.  Starbuck,  25  Okla.  483,  106  Pae.  839, 

;230,  Ann.  Gas.  1914D  392;  Bonicamp  L.H.A.1917B  141;  Ladd  v.  King,  1  K. 

v.  Starbuck,  25  Okla.  483,  106  Pac.  I.  224,  51  Am.  Dec.  624;  Heth  v.  Wool- 

839,  L.R.A.1917B  141;  Ladd  v.  King,  diidge,  6  Rand.  (Va.)  605, 18  Am.  Dec. 

1  B.  I,  224,  51  Am.  Dec.  624.  751. 

Note:  L.R.A.1917B  152,  158.  Notes:    36    A.    S.  B.   332;    L.B.A. 

IS.  Nonamakcr  v.   Amos,   73   Ohio  1917B  149. 

St.  163,  76  N.  E.  949, 112  A.  S.  B.  708,  17.  Emerson  v.  Slater,  22  How.  28, 

4  Ann.  Gas.  170,  4  L.RA.(N.S.)  980.  16  U.  S.  (L.  ed.)  360. 

14.  Hastings  v.  Lovejoy,  140  Mass. 
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((xpresjily  or  impliedly  stipulated  for  in  the  contract.**  The  rule  has 
not,  however,  been  confined  .to  this  class  of  cases  and  it  has  been 
lield  that  the  original  contract  may  be  sued  upon  as  it  originallj' 
stood  and  the  defendant  cannot  set  up  in  defense  the  oral  modifica- 
tion as  an  excuse  for  his  failure  to  perform  the  original  contract.*' 
And  it  has  been  held,  in  case  of  a  contract  for  the  sale  of  land 
which  fixes  the  time  for  performance  by  the  vendor,  that,  in  an  action 
by  the  vendee  for  damages  for  a  breach  of  the  contract  for  failure 
to  perform  within  the  time  specified,  the  vendor  cannot  show  in 
defense  that  the  time  for  performance  by  him  was  extended  by  an  oral 
agreement.*" 

354.  Modification  Relating  to  Performance;  Modification  Upheld. — 
In  the  English  case  of  Cuff  v.  Penn  (1  M.  &  S.  21)  it  appeared  that 
the  defendant  agreed  by  a  written  contract  to  purchase  of  the  plain- 
tiff certain  chattels  exceeding  ten  pounds  in  price,  to  be  delivered  at 
llxed  times,  and  after  delivery  of  a  part  requested  the  plaintiff  not  to 
I»ress  the  delivery  of  the  residue,  to  which  the  plaintiff  assented.  The 
court  held  that  this  was  to  be  understood  onlj-  as  a  parol  dispensation 
of  the  performance  of  the  original  contract  in  respect  to  the  terms 
of  the  delivery  and  therefore  was  not  affected  by  the  statute  and 
consequently  the  defendant  was  liable  in  damages  for  not  accepting 
ihe  residue  within  a  reasonable  time  thereafter.*  The  docirinp  of 
this  case  has  been  either  expressly  or  tacitly  adopted  by  numerous 
<ase3  in  this  country,  in  which  it  has  been  held  that  the  time  of 
})ayment,  or  of  performance  of  contracts,  within  the  statute,  may  Ixs 
changed  by  parol.*  In  this  class  of  cases  the  plaintiff  may  still  declare 
(»n  the  original  contract,  and  to  prevent  a  recovery  thereon  the  defend- 
ant must  show  a  i)erformance  or  offer  to  perform  according  to  the 
Utrma  of  it  or  according  to  the  terms  of  the  substituted  performance.' 
.\n  oral  agrecnicnt  modifying  a  Contract  such  as  one  for  the  sale  of 
an  interest  in  land  which  has  been  acted  on  may  afford  grouna 
for  denying  specific  performance   of  the   agreement   as  originally 

•  18.  Hawkins  v.  Studdard,  132  Ga.       1.  Notes:     100     Am.     Dec.     169; 

'  2()5,  63  S.  E.  852,  131  A.  S.  R.  190.       KR.A.1917B  153. 

19.  Abell  V.  Muiison,  18  Midi.  30().  2.  Cummings  v.  Arnold.  3  Mete. 
100  Am.  Dec.  165;  Lincoln  Realty  Co.  (Mass.)  486,  37  Am.  Dec.  155.  See 
V.  Garden  City  Land,  etc.,  Co.,  94  Neb.  also  Hastings  v.  Lovejoy,  140  Mass. 
346,  143  N.  W.  230,  Ann.  Cas.  1914D  261,  2  N.  E.  776,  54  Am.  Rep.  402; 
392;  Noble  v.  Ward,  L.  R.  2  Exch.  1,35,  Bryan  v.  Hunt,  4  Sneed  (Tenn.)  543, 
36  L.  J.  E-ch.  91,  15  W.  R.  520,  6  70  Am.  Dec.  262. 
Kng.  Rul.  Cas.  563.  See  also  Gault  v.  Notes:  37  Am.  Dec.  161;  100  Am. 
JJrown,  48  X.  H.  183.  2  Am.  Rep.  210.  Dec.  169;  4  L.R.A.(N.S.)  981;  L.R.A. 

Notes:   100  Am.  Dec.  170;  L.R.A.  1917B  161,  174. 

1917B  149,  155.  3.  Cummings    v.    Arnold,    3    Mete. 

20.  Abell  V.  Munson,  18  Mich.  306,  (Mass.)  486,  37  Am.  Dec.  155. 
100  Am.  Dec.  165.  Note:  L.R.A.1917B  163. 
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made;  •  b^t  in  snch  a  case  if  the  plaintiff  declares  on  the  original  con- 
tract and  offers  to  accept  as  a  compliance  therewith  the  oral  modifi- 
cation, if  the  other  party  so  elects,  he  is  entitled  to  the  relief  asked.' 
If  a  contract  sudi  as  one  for  the  sale  of  goods  is  in  the  first  instance 
taken  out  of  the  statute  by  part  payment  or  part  delivery,  an  oral 
stipulation  changing  the  manner  of  pei-formance  is  upheld.* 

355.  Doctrine  of  Substituted  Performance  Denied. — ^The  doctrine 
of  substituted  performance  announced  in  the  preceding  paragraph, 
if  there  has  been  no  acceptance  by  the  party  sought  to  be  charged,  has 
not  met  the  approval  of  the  courts  in  the  later  English  cases  nor  in 
many  cases  in  this  counti-y.'  In  the  cases  denying  the  power  to 
modify  the  contract  as  to  the  mode  of  performance  a  distinction  is 
iiiade  between  mere  leniency  on  the  part  of  the  party  seeking  to 
onforce  the  contract  in  demanding  or  requiring  performance  by  the 
other  party  and  it  is  held  that  this  does  not  in  any  way  affect  his 
right  to  sue  on  the  contract.* 

356.  Acceptance  of  Substituted  Performance;  Waiver;  Part  Per- 
formance.— In  courts  of  equity,  specially  where  conditions  precedent 
are  imposed  by  the  contract  on  the  right  of  the  plaintiff  to  enforce 
it,  the  view  has  been  taken  that  the  defendant  may  by  acquiescence, 
consent  and  acceptance  of  the  performance  of  the  conditions  in  a 
manner  different  from  that  specified  waive  a  strict  performance  or 
estoo  himself  from  asserting  in  defense  of  a  suit  to  compel  him  to 
perform  that  the  condition  was  not  performed*  The  actual  accept- 
ance of  the  substituted  performance,  as  has  been  pointed  out,  is  in 
effect  an  accord  and  satisfaction  as  to  such  part  of  the  agreement.'*' 
and  if  the  paHy  sought  to  be  charged  has  fully  performed  in  accord- 
ance with  the  substituted  oral  aereement  he  may  s«t  up  such  fact  in 
<lcfense  of  an  action  on  the  original  contract."  This,  however,  does 
not  render  effective  a  tender  merely  of  performance  according  to  the 
substituted  agreement,  if  imacceptcd  by  the  other  party,  as  a  basis 
for  compiling  performance  by  the  latter.'*  Irrespective  of  whether 
a  written  contract  required  by  tho  statute  to  be  in  writing  can  be 
altered  as  to  time  or  manner  of  performance  by  a  subsequent  oral 

4.  Nonamaker  v.  Amos,  73  Ohio  St.  9.  Swain  v.  Sesmens,  9  Wall.  254. 
163,  76  N.  E.  949,  112  A.  S.  R.  708,  19  U.  8.  (L.  ed.)  554.  See  aIs?o  Ladd 
4  Ann.  Gas.  170,  4  L.B.A.(N.S.)  980.  v.  King,  1  R".  I.  224.  51  Am.  Deo.  624. 

Notes:   100  Am.  060.  171;  L.R.A.  Note:  L.R.A.1917B  161,  164. 

1917B  156.  10.  Ladd  v.  King,  1  R.  I.  224,  51 

5.  Note:  L.B.A.1917B  156.  Am.  Dec.  624. 

6.  Note:  100  Am.  Dec.  109.  11.  Lee  v.  Hawks,  68  Miss.  669,  9 

7.  Ladd  v.  King,  1  R.  I.  224,  51  Am.  So.  828,  13  L.R.A.  633. 

Dec.  624.  Notes:    56   A.    S.    R.    671;   L.B.A. 

Notes:   100  Am.  Dec.   170;   L.R.A.  1917B  164. 

1917B  154,  164,  171.  12.  Ladd  v.  King,  1  R.  I.  224,  51 

8.  Notes:  100  Am.  Dec.  171;  L.R.A.  Am.  Dec.  624. 
1917B  155;  6  Eng.  Bui.  Cas.  573. 
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executory  contract  between  the  parties,**  it  is  held  that  a  party,  who 
consents  to  or  requests  a  postponement  of  performance  by  tiie  other 
party  of  aome  stipulation  for  his  own  benefit,  cannot,  after  the  other 
party  has  acted  on  such  consent  or  request,,  avail  himself  of  the 
default  and  treat  the  contract  as  forfeited,  although  performance  of 
the  stipulation  at  the  time  specified  may  have  been  of  the  essence 
of  the  contract.**  Some  courts  base  the  foregoing  rule  on  the  doc- 
trine of  waiver,  holding  that  by  a  parol  agreement  strict  performance 
of  the  written  contract  is  waived.  Other  cases  proceed  on  the  theory 
of  equitable  estoppel  that  he  who  causes  a  thing  to  be  done  or  pre- 
vents it  from  being  done  .shall  not  avail  himself  of  the  performance 
or  nonperformance  which  he  himself  has  occasioned.  Still  other 
courts,  in  support  of  the  iTile,  hold  that  the  statute  of  frauds  may 
not  be  invoked  to  perpetrate  a  fraud.**  Applying  this  rule,  where 
the  vendor  in  a  contract  for  the  sale  of  land,  in  which  the  time  of 
payment  of  the  instalments  of  the  price  was  made  of  the  essence 
of  the  contract,  orally  requested  that  further  payments  should  not 
be  made  until  a  controversy  as  to  his  title  was  settled  and  this  request 
was  acted  on  by  the  vendee,  it  was  held  that  the  vendor  could  not 
claim  a  forfeiture  of  the  vendee's  rights  under  the  contract  on  the 
ground  that  the  payments  were  not  made  at  the  time  stipulated." 
If  the  agreement  as  orally  modified  has  been  in  part  performed  by 
the  party  seeking  to  enforce  it  this  may,  as  in  other  cases  of  part  per- 
formance of  a  contract  entirely  oral,  authorize  a  court  of  equity  in 
decreeing  specific  performance  of  the  modified  agreement.*^  And 
where  an  equitable  title  is  recognized  as  the  basis  for  a  legal  action, 
he  may  bring  an  action  for  damages  for  an  invasion  of  the  equitflhle 
right  acquired  by  such  part  performance.** 

357.  Abrogation  or  Discharge  of  Contract. — The  geucral  rule  per- 
mitting written  contracts  to  be  abrogated  or  rescinded  by  an  oral 
agreement  *•  is  fully  applicable  to  contracts  required  by  the  statute 
of  frauds  to  be  in  writing;  *»  and  such  a  c<mi tract  may  be  the  subject 

13.  See  supra,  par.  354-355.  1035,     approved     and     followed     in 

14.  Neppach  v.  Oregon,  etc.,  B.  Co.,  Kingsley  T.  Kressly,  60  Ore.  167,  111 
46  Ore.  374,  80  Pac.  482,  7  Ann.  Cas.  Pae.  385,  118  Pac.  678,  Ann.  Cas. 
1035;    Kingsley   v.   Kressly,   60    Ore.  1913E  746. 

167,  111  Pac.  385,  118  Pac.  678,  Ann.  17.  Notes:  56  A.  S.  B.  671;  L.R.A. 

Cas.  1913E  746.     See  Thompson  v.  1917B  168.     See  Specific  Pekfobji- 

Robinson,  65  W.  Va.  506,  64  S.  E.  AjfCE,  ante,  as  to  the  eflfect  of  part  i>pr- 

718,  17  Ann.  Cas.  1109.  formance  to  take  contracts  ont  of  the 

Notes:  7  Ann.  Cas.  1041;  Ann.  Cas.  operation  of  the  statute  of  frauds  gen- 

1913E    750.  erally. 

15.  Notes:  7  Ann.  Cas.  1035;  Ann.  18.  Le  F«>vre  v,  Le  Pevre,  4  Serg. 
Cas.  1913E  750.  &  B.  (Pa.)  241,  8  Am.  Dec.  696. 

16.  Neppach  v.  Oregon,  etc.,  B.  Co.,  19.  See  Costracts,  vol.  6,  p.  914. 
46  Ore.  374,  80  Pac.  482,  7  Ann.  Cas.  20.  Cummings  v-  Arnold,  3  Mete. 
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of  an  oral  acoord  and  satisfaction,*  or  may  be  resdnded  by  a  subse- 
quent oral  agreement."  If,  however,  the  contract  is  one  whereby  an 
estate  or  interest  in  land  has  vested  in  one  of  the  parties,  the  provi- 
sion of  the  statute  as  regards  contracts  for  the  sale  of  an  interest  in 
land  may  preclude  its  oral  abrogation.* 

Reformation  of  InMrwrnenU 

358.  In  General. — While  courts  of  equity  have  exercised  jurisdic- 
tion from  an  early  date  to  reform  written  instruments  which  on 
account  of  fraud  or  mistake  fail  to  express  the  true  agreement  of 
the  parties,*  this  power  is  limited  to  a  certain  extent  by  the  statute 
of  frauds.  The  cases,  however,  are  not  agreed  as  to  the  extent  of  this 
limitation.*  On  principle  and  according  to  the  better  view,  where 
the  memorandum  relied  on  to  take  a  contract  out  of  the  operation 
of  the  statute  is  totally  insufficient  for  any  purpose,  a  court  of 
ecjuity  has  no  power  to  reform  the  instrument  to  make  it  comply 
with  the  requirements  of  the  state.*  For,  as  has  been  said,  if  a 
court  of  equity  can  supply  one  requirement  of  a  contract  that  is 
required  by  the  statute  to  be  in  writing,  it  may  supply  another,  and 
the  logical  conclu.«don  would  be  that  it  might  in  the  end  supply  all 
the  requirements,  and  thereby  contravene  a  positive  statute.  This 
cannot  be  done.  The  intent  of  the  parties  to  conform  to  the  require- 
ments of  the  statute  and  their  failure  to  do  so  arising  from  mistake 
or  ignorance  afford  no  ground  for  the  inteiposition  of  a  court,  of 
equity.'  In  some  cases,  the  view  has  been  taken  that,  even  though 
tJie  memorandum  is  totally  insufflcicrit  to  create  any  binding  con- 
tract, it  may  be  reformed  as  to  matlei-s  required  by  the  statute  to 
l)e  expressed  in  writing,  where  the  failure  to  do  so  was  the  result 
of  fraud,  accident  or  mistake;*  and  where  an  option  to  purchas*' 

(Mass.).  486,  37  Am.  Dec.  155;  Ste-  6.  Osbom  v.  Phelps,  19  Conn.  63, 

vons  y.  Cooper,  1  Johns.  Ch.  (N.  Y.)  48  Am.  Dee.  133;  Allen  v.  Kitchen,  16 

425,  7  Am.  Dee.  499.                         •  Idaho  133, 100  Pac.  1052, 18  Ann.  Cas. 

Notes:  100  Am.  Dec.  172;  1  Ann.  914,  L.R.A.1917A  563;  Safe  Deposit, 

Cas.  729.  etc.,  Co.  v.  Diamond  Coal,  etc.,  Co., 

1.  Cummings  v.  Arnold,  3  Mete.  234  Pa.  St.  100,  83  Atl.  54,  L.R.A. 
(Miiss.)  486,  37  Am.  Dec.  155.  See  1917A  596;  Mead  v.  White,  53  Wash. 
Accord  and  Satisfaction,  vol.  1,  p.  638,  102  Pac.  753,  132  A.  S.  R.  1092. 
179  et  seq.,  as  to  the  subject  matter  of  •  23  L.R.A.  (N.S.)  1197;  Rowell  v. 
an  accord  and  satisfaction  generally.  Smith,  123  Wis.  610,  102  N.  W.  1, 

2.  Bryan  v.  Hunt,  4  Sneed  (Tenn.)  3  Ann.  Cas.  773. 

543,  70  Am.  Dee.  202;  Morris  V.  Baron,       Notes:    L.R.A.1917A   584;   3   Ann. 

(Eng.)    [1918]   A.   C.  1,  Ann.   Cas.  Cas.  781;  18  Ann.  Cas.  919. 

1018C  1197  and  note.  7.  Allen  v.  Kitchen,  16  Idaho  133, 

3.  See  supra,  par.  181.  100   Pac.   1052,   18  Ann.    Cas.   914, 

4.  See    RHHiOKMATioN    OF    Instiw'-  L.R.A.1917A  563. 

MENTS,  vol.  23,  p.  306.  8.  Notes:    L.R.A.1917A    572,    686, 

5.  Note:  L.R.A.1917A  571  et  seq.       592;  18  Ann.  Cas.  919. 
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land  was  omitted  by  mistake  from  a  lease,  reformation  has  been 
granted.*  It  has  also  been  held  that  a  deed  may  be  reformed  so  as 
to  correct  a  wholly  insufficient  description  of  the  land.**  The  class 
of  cases  involved  in  this  paragraph  are  to  be  distinguished  from  those 
in  which  the  memorandum  is  sufficient  to  take  the  contract,  as  therein 
expressed,  out  of  the  operation  of  the  statute  and  it  is  sought  to 
i-eform  the  instrument  so  as  to  make  it  speak  the  truth,  which  by  its 
terms  speaks  untruly;  in  other  words  making  a  contract  express 
the  true  intent  of  the  contracting  parties,  where  in  fact  it  expresses 
on  its  face  something  they  did  not  intend  or  agree  upon.'* 

359.  Application  of  Rule  as  to  Insufficient  Memorandum. — ^Fol- 
lowing the  general  rule  announced  in  the  preceding  pai'agraph, 
where,  in  a  contract  to  sell  land,  the  description  of  the  land  is  insuffi- 
cient to  identify  any  particular  land  whatsoever,  a  court  of  equity 
has  no  power  to  reform  it  in  respect  to  such  matter  of  desci'iption,** 
i»s  where  the  land  was"  described  as  "lots  11,  12  and  13  in  Luup's 
addition"  without  any  other  means  of  identification.**  So  where  a 
vendor  by  inadvertence  signed  another  agreement,  evidently  intended 
to  be  signed  by  the  vendee,  instead  of  the  agreement  on  his  part  to 
sell,  which  was  signed  by  the  vendee,  it  was  held  that  the  court 
had  no  power  to  rectify  the  mistake.'*  A  promise  to  answer  for  tlie 
debt  or  default  of  another  which  is  unenforceable,  under  the  statute 
because  of  insufficiency  of  the  written  memorandum  cannot  be  re- 
formed in  equity  so  as  to  insert  the  missing  provisions  and  make  it 
enforceable,**  as  where  the  rule  prevails  that  the  memorandum  of  a 
promise  to  answer  for  the  debt  of  another  must  express  the  con- 
sideration,** and  by  mistake  such  recital  is  omitted.*'  The  principle 
is  also  applied  as  regards  the  reformation  of  an  insufficient  mem- 
orandum of  a  contract  for  the  sale  of  goods.**    Where  the  mcmoran- 

9.  Notes:  94  A.  S.  R.  292;  18  Ann.    100    Pac.    1052,   18   Ann.    Cas.    914, 
Cas.  921.  L.R.A.1917A    563. 

10.  Greene  v.  Dickson,  lift  Ala.  346,  •  14.  Osbom  v.  Phelps,  19  Conn.  63, 
24  So.  422,  72  A.  S.  R.  920.  48  Am.  Dee.  133. 

11.  Allen  v.  Kitchen,  16  Idaho  133,  Notes:    3    Ann.    Cas.    781;    L.R.A 
100    Pac.    1052,    18   Ann.    Cas.    714,  1917A  584. 

L.R.A.1917A    563.      See    infra,    par.  W.  Mead  v.  White,  53  Wash.  63S. 

360.  102  Pac  753,  123  A.  S.  R.  1092,  23 

12.  Allen  v.  Kitchen,  16  Idaho  133,.LR.A.(N.S.)  1197  (subscription  to  a 
100  Pac.  1052,  18  Ann.  Cas.  914,  building  contract  under  the  word 
L.R.A.1917A  563;  Pittsburg  Safe  De-  "sureties"  by  a  party  not  named  in 
jjosit,  etc.,  Co.  v.  Diamond  Coal,  etc.,  contract)  ;  Rowell  v.  Smith,  123  Wis. 
Co.,  234  Pa.  St.  100,  83  Atl.  54,  L.R  A.  510,  102  N.  W.  1,  3  Ann.  Cas.  773. 
1917A  596.     As  to  the  general  suffi-  Note:  L.R.A.1917A  585. 

ciency  of  the  description  of  land  in  a  16.  See  snpra,  par.  296. 

contract  of  sale,  see  supra,  par,  282  17.  Rowell  v.  Smith,  123  Wis.  510, 

et  seq.  102  N.  W.  1,  3  Ann.  Cas.  773. 

13.  Allen  v.  Kitchen,  16  Idaho  563,  18.  Note:  L.R.A.1917A  786. 
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dum  of  an  auction  sale  made  by  tlie  auctioneer  inadvertently  inis- 
named  the  vendor  or  owner  of  the  property,  as  where  it  named  as 
the  vendor  one  who  had  transferred  the  land  to  his  assignee  for  the 
benefit  of  creditors,  instead  of  such  assignee,  it  has  been  held  that  a 
court  of  equily  will  correct  such  mistake  and  enforce  the  contract 
against  the  vendee." 

360.  Memorandum  Sufficient  as  to  Contract  Therein  Expressed 
Generally. — It  frequently  happens  that  the  memorandum  in  question 
is  sufficient  to  comply  with  the  statute,  in  so  far  as  the  contract 
therein  expressed  is  concerned,  but  fails  to  state  the  true  agreement 
of  the  parties.  In  such  case,  the  courts  have  asserted  the  right  to 
reform  the  memorandum  or  contract  to  make  it  conform  to  the  oral 
agreement  and  thereby  change  provisions  contained  therein  or  insert 
provisions  omitted.**  Thus  a  misdescription  in  a  written  promise  to 
answer  for  the  debt  or  default  of  another  in  respect  to  the  indebted- 
ness or  act  of  such  other  person,  or  other  mistake  affecting  the  lia- 
bilitit»s  of  the  promisor  or  .surely,  has  been  corrected.*  The  question 
involved  in  such  cases  has  most  generally  arisen  in  case  of  contract;? 
to  sell  liuid  or  conveyances  in  pursuance  of  an  oral  contract.  Errors 
in  such  cases,  whether  arising  from  mistake,  surprise,  or  fraud,  and 
for  that  reason  requiring  a  reformation,  are  reducible  to  two,  general 
clae.-fs:  (1)  cases  where  the  contract  by  its  terms  includes  subject 
matter  which  was  Hot  intended  by  the  parties  to  come  within  its 
operation;  (2)  those  contracts  wherein  by  means  of  the  mistake, 
.surprise,  or  fraud,  some  part  of  the  subject  matter  intended  to  be 
included  within  the  contract  has  been  omilled.*  A  contract  whic]\ 
contains  different  subject  matter  than  was  intended  is,  in  elTect,  a 
combination  of  the  foregoing,  for  there  is  an  inclusion  of  subject 
matter  not  intended  and  an  omission  of  that  w  hich  was  intended ;  a 
reformation  of  such  a  contract, involves  a  striking  out  of  certain 
matter  and  the  insertion  of  other  matter."  As  regards  the  fii-st  cla.^s 
of  cases  it  is  universally  held  that  the  instrument,  whether  a  con- 
veyance or  a  contract  to  convey,  may  be  reformed  so  as  to  exclude 

19.  Pusrh    V.    Chesseldine,    11   Ohio   lfll7A  r)82;  18  Ann.  Cas.  920;  Ann. 
109,  37  Am.  Dec.  414.  •  Cas.  1914D  227. 

Note:  131  A.  8.  R.  493.  1.  Thompson   v.   Marshall,  36   Ala. 

As  to  the  necessity  for  naming  the  504,  76  Am.  Dec.  328;  Smith  v.  Allen, 

parties    to    contracts    generally,    see  1   N.   J.   Eq.   43,   21    Am.   Dee.   33; 

snpra,  par.  288  et  scq.  Neinine-er  v.  S^ate,  50  Ohio  St.  394, 

20.  Ackerlind  v.  United  States,  240  34  N.  E.  633.  40  A.  S.  R.  674. 
U.  S.  531,  36  S.  Ct.  438,  60  U.  S.  (L.  Note:   L.R.A.1917A  583. 

ed.)   7«3;  Tliompson  v.  Marshall,  36  2.  Allen  v.  Kitchen,  16  Idaho  133, 

Ala.  504,  76  Am.  Dec.  328;  McConnell  100   Pac.    1052.    18    Ann.    Cas.    914. 

V.  Brillhart,  17  HI.  354,  65  Am.  Dec.  L.R.A.1917A  563;   Fi-oyd  v.   Schultz, 

661;  McCurdy  v.  Breathitt,  5  T.  B.  260  III.  268,  103  N.  E.  220.  Ann.  C.ns. 

Mon.   (Ky.)   232,  17  Am.  Dec.  65.  1914D  225. 

Notes:    65   A.    S.   R.    501;    L.R.A.  8.  Note:  L.R.A.1917A  572. 
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from  its  opetation  the  subject  matter  inserted  by  mistake,  etc.*  So 
where  by  mistake  a  greater  interest  in  the  land  is  conveyed  than 
was  intended,  it  may  be  reformed  so  as  to  cut  it  down.'  So  a  trust 
may  be  inserted  as  to  the  land  conveyed.* 

361.  Enlarging  Effect  of  Deed  or  Contract  of  Sale. — In  tlie  second 
class  of  cases  referred  to  in  the  preceding  paragraph,  the  view  is 
taken  in  most  of  the  cases  in  this  country  that  a  deed  or  contrnc;  to 
convey  may  be  reformed  so  as  to  conform  with  the  oral  agroenieut 
and  made  to  include  subject  matter  omitted  therefrom.^  In  England, 
however,  the  right  to  reform  the  instrument  in  accordance  with 
the  oral  agreement  and  include  additional  land  is  denied,  as  tliis 
is  in  effect  the  enforcement  of  the  oral  contract  of  sale.®  The  English 
view  is  taken  also  in  several  jurisdictions  in  this  country.*  Where 
in  pursuance  of  an  oral  contract  of  sale  a  lesser  estate  is  conveyed 
than  that  intended  by  the  parties,  it  is  generally  held  that  reforma- 

4.  Allen  v.  Kitchen,  16  Idaho  133,  158;  12  L.R.A.  274;  L.R.A.1917A  574, 
100  Pac.  1052,  18  Ann.  Cas.  914,  577;  3  Ann.  Cas.  782;  18  Ann.  Cas. 
L.R.A.1917A  563;  Froyd  v.  Sehultz,  920;  Ann.  Cas.  1914D  227;  22  Eng. 
260  111.  268,  103  N.  E.  220,  Ann.  Cas.  Rul.  Gas.  867. 

1914D  225;  Glass  v.  Hulbert,  102  The  leading  cj^se  of  Gillespie  v. 
Mass.  24,  3  Am.  Rep.  418;  Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Am. 
Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Dee.  559,  is  generally  considered  by 
Am.  Dee.  559.  See  also  Elder  v.  EI-  the  courts  and  text  writers  as  support- 
dor,  10  Me.  80,  25  Am.  Dec.  205.  ing  this  view  and  there  is  dictum 
Notes:. 7  Am.  Dec.  568;  5  L.R.A.  therein  to  such  effect.  The  case  in 
158;  L.R.A.1917A  574;  3  Ann.  Cas.  fact,  however,  involved  the  elimination 
782;  18  Ann.  Cas.  921.  from  a  deed  of  land  included. 

5.  Washburn  v.  Merrills,  1  Dav  8.  Townshend  v.  Stangroom,  G  Ves. 
(Conn.)  139.  2  Am.  Dee.  59.              '  328,  5  Rev.  Rep.  312,  22  Eng.   Rul. 

Notes:    L.K.A.1917A   574;    3   Ann.  Cas.  842.    See  also  Davis  v.  Elv,  104 

Cas.  782;  18  Ann.  Cas.  921.  N.  C.  16,  10  S.  E.  138,  17  A.  8.  H. 

6.  Notes:  L.It..A.1017A  575;  3  Ann.  667,  5  L.R.A.  810,  and  Pittsburg  Sai.^ 
Cas.  782.  Deposit,  etc.,   Co.   \.   Diamond   Coal. 

7.  Butler  v.  Barnes,  60  Conn.  170,  etc.,  Co.,  234  Pa.  St.  100.  83  Atl.  5-1. 
21  Atl.  419,  12  L.R.A.  273;  Frovd  v.  L.R.A.1917A  596. 

Scliultz,  260  111.  268,  103  N.  E."  220,  Notes:  L.R.A.1917A  587:  22  Eng. 

Ann.  Cas.  1914D  225;  White  v.  Wil-  Rul.  Cas.  865. 

son,  6  Blackf.  (Ind.)  448,  39  Am.  Dee.  9.  Elder  v.  Elder,  10  ilo.  80,  25  Am. 

437;  Neininger  v.  State,  50  Ohio  St.  Dec.  205;  Glass  v.  Hulbert,  102  Mass. 

394,  34  N.  E.  G33,  40  A.  S.  R.  674  24,  3  Am.  Dec.  418;  Davis  v.  Elv,  104 

(referring    to    and    applying    earlier  N.  C.  16,  10  S.  E.  138,  17  A.  S.  R. 

cases) ;  Atwood  v.  Mikeska,  29  Okla.  607,  5  L.R.A.  810.    See  also  Page  v. 

69,  115  Pac.  1011,  L.R.A.1917A  602;  Hi^ins,  150  Mass.  27;  22  N.  E.  63,  5 

Goflf  v.  Jones,  70  Tex.  572,  8  S.  W.  L.R.A.   152;.  Pittsburg  Safe  Deposit, 

525,  8  A.  S.  B.  619.    See  also  Herring  etc.,  Co.  v.  Diamond  Coal,  etc.,   Co., 

v.  Fitts,  43  Fla.  54,  30  So.  804,  99  234  Pa.  St.  100,  83  Atl.  54,  L.R.A. 

A.   S.  R.  108;  Allen  v.  Kitchen,  16  3917A  596. 

Idaho  133,   100  Pac.   1052,  18   Ann.  Notes:    7  Am.   Dec.   568;   25   Am, 

Ciis.  914,  L.R.A.1917A  563   (dictum).  Dee.  212;  65  A.  S.  R.  481,  502;  L.R  A. 

Notes:  7  Am.  Dec  568;  25  Am.  Dec.  1917 A   576;   3   Ann.   Cas.   782,   784; 

212;  65  A.  S.  R.  482,  501;  5  L.R.A.  22  Eng.  Rul.  Cas.  867. 
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tion  may  be  granted  to  include  the  greater  estate,  as  for  instance 
where  it  was  the  intentiofi  to  convey  a  fee  and  by  mistake  a  life  estate 
only  is  conveyed.*'  This  is  held  true  even  though  the  rule  prevails 
that  reformation  cannot  be  granted  to  include  additional  land;** 
and  it  has  been  held  tliat  the  reformation  of  an  instrument  intended 
as  a  deed,  but  inadvertently  executed  as  a  mortgage,  may  be  reformed 
by  striking  out  the  defeasance  clause.** 

362,  Reasons  for  Divergent  Rules. — The  reasoning  of  the  Ameri- 
can cases  which  uphold  the  right  to  reform  an  instrument  in  accord- 
ance with  the  oral  agreement  and  include  additional  subject  matters  is 
that  the  statute  does  not  interf;!re  in  any  respect  with  the  power  of 
courts  of  equity  to  reform  deeds,  or  other  instruments,  in  which  the 
parties  intended  to  comply  with  the  requirements  of  the  statute,  and 
failed  through  accident,  mistake,  or  fraud.*'  On  the  other  hand  it  has 
been  said  that  from  the  oral  agreement  there  can  be  derived  no 
legal  right,  either  to  have  performance  of  its  stipulations  or  writtei; 
evidence  Of  its  terms.  So  long,  therefore,  as  the  effect  of  the  fraud 
or  mistake  extends  no  further  than  to  prevent  the  execution,  or 
withhold  from  the  other  pai'ty  writlcn  evidence  of  the  agreement, 
it  docs  not  furnish  sufficient  ground  for  the  court  to  disregard  the 
statute  of  frauit,  and  enter  into  the  investigation  of  the  oral  agree- 
ment for  the  purpose  of  enforcing  it.  A  case  does  not  stand  other- 
wise in  this  re,spect  than  it  would  if  there  had  been  no  conveyance 
of  any  part  of  the  land.** 

363.  Miscellaneous  Matters. — If  there  has  been  such  part  perform- 
ance of  the  contract  as  orally  agreed  on  as  would  take  the  transaction 
out  of  the  operation  of  the  statute  and  authorize  a  court  of  equity 
in  decreeing  its  specific  performance,  this  itself  eliminates  the  neces- 
sity for  a  compliance  with  the  statute  and  therefore  the  statute  do's 
not  .«tand  in  the  way  of  the  reformation  of  the  insufficient  memo- 
randum and- the  specific  enforcement  of  the  contract  as  agreed  on.'* 

10.  Teel  v.  Dunnihoo,  230  lU.  476,  dissenting).  S«e  also  Froyd  v. 
82  N.  E.  844,  120  A.  S.  R.  319;  Sclmltz,  260  III.  208,  103  N,  E.  220, 
Leitensdorfer  v.  Delphy,  15  Mo,  160,  Ann.  Cas.  1914D  225;  Atwood  v. 
55  Am.  Dec.  137  (in  this  case,  how-  Mikeska,  29  Okla.  69,  115  Pac.  1011, 
ever,  it  is  pointed  out  by  the  court  L.R.A.1917A  602. 

that  the  evident  intention  of  the  par-  Note:   L.R.A.1917A   579. 

ties  to  convey  a  fee  and  not  a  life  14.  Glass  v.  Hulbert,  102  Mass.  24, 

estate  is  apparent  from  the  convey-  3  Am.  Rep.  418.     See  a!.so  Davis  v. 

ance  in  question  and  a  prior  one  be-  Ely,  104  N.  C.  16,  10  S.  E    138,  17 

tween  the  same  parties).  A.  S.  R.  667,  5  L.R.A.  810. 

Notes:  3  Ann.   Cas.  784;  18  Ann.  15.  Haussraan  v.  Burnham,  59  Conn. 

Cas.  921.                          ,  117,  22  Atl.  1065,  21   A.   S.  R.  74; 

11.  Note:  L.R.A.1917A  574.  Whitmore  v.   Hay,  85   Wis.   240,  55 

12.  Kennedy    v.    Poole,   213   Ma-s.s.  N.  W.  708,  39  A.  S.  R.  838. 

495,  100  N.  E.  635,  L.R.A.1917A  600.       Notes:    L.R.A.1917A   572;    3    Ann. 

13.  Osborn  v.  Pheli)8,  19  Conn.  63,   Cas.  785;  22  Eng.  Rul.  Cas.  866. 
48  Am.  Dec.  133   (per  EUsworth  J., 
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Alao  if  the  party  against  whom  reformation  is  sought  fails  to  avail 
himself  •  properly  of  the  defense  of  the  statute,  the  relief  may  be 
granted,  not  because  the  power  to  grant  such 'relief  is  not  limited  by 
the  statute,  but  because  the  defense  which  is  a  personal  one  is  to  Ix! 
deemed  waived."  On  bills  for  a  specific  performance  of  an  agree- 
ment in  writing,  the  defendant  has  frequently  been  admitted  to 
show,  by  parol  proof,  a  mistake  in  such  agreement,  and  by  that 
means  to  destroy  the  equity  of  the  bill.  The  relief  on  such  bills  is 
said  to  rest  in  discretion,  and  if  the  defendant  can  show  surprise  or 
mistake,  it  makes  the  special  performance  of  such  an  agreement 
unjust.*'  This  on  principle  would  permit  a  vendee,  against  whom  a 
contract  for  the  sale  of  land  is  sought  to  be  enforced,  to  show  that 
by  mistake,  etc.,  other  land  than  that  included  in  the  written  agree- 
ment was  omitted.'*  Where,  however,  the  party  seeking  specific  per- 
formance offers  to  perform  in  accordance  with  the  omitted  provision 
at  the  election  of  the  other  party,  relief  is  granted,  the  statute  not 
being  deemed  any  objection."  Though  reformation  cannot  be 
granted  so  as  to  include  subject  matter  inadvertently  omitted  in 
carrying  into  effect  the  oral  agreement,  this  may.  afford  ground  for 
the  rescission  of  the  entire  transaction.**  ^  Where  in  negotiations  for 
the  purchase  of  farming  lands,  the  consideration  is  based  on  the 
<stimated  number  of  acres  in  the  tract,  and  there  is  a  mutual  mis- 
take as  to  the  acreage,  the  statute  affords  no  reason  for  denying  the 
"rantee  relief  by  way  of  an  abatement  of  the  price,  though  the  recital 
in  the  conveyance  as  to  the  acreage  is  qualified  by  the  phrase  "more 
or  less"  or  the  like.* 

Liability  for  Bencfitg  Received  Ocnerally 

364,  In  General. — As  a  general  rule  a  party  who  refuses  to  go  on 
with  a  contract,  unenforceable  by  reason  of  the  statute,, after  having 

16.  Livingstone     v.     Murphy,     187   148. 

Mass.  315,  72  N.  E.  1012, 105  A.  S.  R.  Notes:  L.R.A.1917A  587;  22  Eng. 

400.     See  also  Simmons  Creek  Coal  Bui,.  Cas.  866! 

(;o.  V.  Doran,  142  U.  S.  417,  12  S.  Ct.  See   Specific   Performance,    ante, 

239,  35  U.  S.  (L.  e<l.)  1063.  p.  241. 

Note:  22  Eng.  Rul.  Cas.  866.  18.  Note:  L.R.A.1917A  587. 

As  -to  the  necessity  for  pleading  the  19.  Martin  v.  Pycroft,  2  De  G.  M. 

defense  of  the  statute,  see  infra,  par.  &  G.  785,  22  L.  J.  Ch.  94,  22  Eng. 

.394  et  seq.  Rul.  Cas.  852. 

17.  Elder  v.  Elder,  10  Me.  80,  25  Note:  L.R.A:1917A  588. 

.\m.  Dee.  205;  Gillespie  v.  Moon,  2  20.  Glass  v.  Hulbert,  102  Mass.  24, 

.Johns.  Ch.   (N.  Y.)  585,  7  Am.  Dec.  3  Am.  Rep.  418.     See  Cancellation 

.559;  Townshend  v.  Stangroom,  6  Ves.  op  Instruments,  vol.  4,  pp.  506-508. 

328,  5  Rev.  Rep.  312,  22  Eng.  Rul.  1.  Paine  v.  Upton,  87  N.  Y.  327,  41 

Cas.  842;  Martin  v.  Pycroft,  2  De  G.  Am.  Rep.  371.    See  Vendor  and  Por- 

M.  &  G.  785,  22  L.  J.  Ch.  94,  22  Eng.  chaser,  as  to  the  general  right  of  a 

Rul.   Cas.   852.     See   also  Dwight  v.  vendee  to  an  abatement  of  the  price  in 

Ponieroy,  17  Mass.  303,  9  Am.  Dec.  case  of  deficiency. 
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derived  a  benefit  from  a  part  performance  by  the  other  paity,  idiist 
pay  for  what  he  has  received.*  And  where  one  party  has  parted 
with  and  the  other  has  received  property,  real  or  personal,  as  the 
consideration  for  the  prom'se  which  the  latter  refuses  to  perform,  seek- 
ing shelter  under  the  statute,  the  value  of  such  property  may  be 
recovered  on  an  implied  promise  to  pay  therefor.*  Unless  the  part 
performance  by  the  plaintiflf  has  in  fact  inured  to  the  benefit  of  the 
defendant  no  action  can  be  maintained  on  account  thereof.  The 
promise  of  the  defendant  implied  by  law  is  only  one  to  pay  for 
benefits  received,  and  not  for  the  iniury  which  the  other  party  has 
suffered  by  his  part  performance.*  The  term  "benefit,"  however,  as 
used  in  this  connection  does  not  require  that  the  defendant  should 
liave  actually  received  a  profit  from  the  plaintiff's  part  performance." 
Where  in  case  of  an  oral  contract  to  sell  land,  the  consideration 
received  by  the  vendor  is  of  such  a  nature  as  not  to  be  susceptible  of 
appraisement  by  a  jury,  it  would  seem  reasonable  and  just  to  resort 
to  evidence  of  the  value  of  the  land  aejeed  to  be  conveyed  for  the 
purpose  of  determinins;  the  amount  recoverable.  While  such  a  course 
is  open  to  criticism  as  practically  nullifying  the  purpose  of  the  stat- 
ute of  frauds,  it  is  justifiable  on  the  higher  ground  that  the  9tata(<' 
of  frauds  will  not  be  giveto  effect  where  to  do  so  would  be  to  perpe- 
trate a  fraud.*  This  principle  has  been  applied  where  the  father  of 
an  illegitimate  child  in  consideration  of  his  being  permitted  to  have 
its  care  and  custodv  acreed  to  convev  to  him  certain  land.' 

,  365.  Effect  of  Willingness  to  Perform  Contract  Generally. — Ac- 
cording to  the  better  view  the  default  of  the  defendant  or  his  refusal 
to  go  on  with  the  contract  is  recognized  as  an  essential  condition  of 
the  right  to  recover  for  a  part  performance  under  any  description  of 

i.  Darling  v.  Butler,  45  Fed.  332,  well  v.  Norton,  193  Maas.  291,  79  N. 

10   L.R.A,   469;    Wolke   v.    Fleming,  E.  433,  118  A.  S.  R.  499.     See  also 

103  Ind.  105,  2  N.  E.  325,  53  Am.  Luev  v.  Bnndy,  9  N.  H.  298,  32  Am. 

Rep.  495;  Waters  v.  Cline,  121  Ky.  Dec.  359. 

611,  85  S.  W.  209,  123  A.  S.  R.  215;  Notes:    L.R.A.1916D   480;   1   En(f. 

Boone  v.  Coe,  153  Ky.  233,  154  S.  Ruj    Cas   438 

W.  900,  51  L.R.A.(N.S.)   907;  Wil-  4.  Boone  v.  Coe,  153  Ky.  233,  154 

hams  V.  Bemis,  108  Mass.  91   11  Am.  g     ^     900.    51    L.R.A.(N.S.)     907 

?*P^^^4o^?'*''  ^  ^""a^^'t^^^-    a    (overruling  an  earlier  case). 

L.  208,  78  Am.  Dec    49;  Loekwood       5   ^^^1*1,  v.  Wasatch  Orchard  Co., 

"k  ^V^'  lon?^.  if«  V  P-nVi^  «  T?*«''  404,  125  Pac.  860,  L.R.A. 
Am.    Dec.    620;   Galvm   v.   Frentice,   ,ni„rk  ono      a     i  a 

45  N.  T.  162,  6  Am.  Rep.  58;  Towns-  f^l^D  892.  As  to  recovery  for^rv- 
ley  V.  Moore,  30  Ohio  St.  184,  27  Am.  «««'  generally,  see  infra,  par.  367  et 
Dec  434  ^**'' 

Notesr'lS  Am.  Dec.«3;  38  Am.  Dec.       «•  Note:  2  L.R.A.(N.S.)  713. 
622;  20  Ann.  Cas.  1137;  1  Eng.  Rnl.       7.  Benge  v.  Hiatt,  82  Kj^  666,  56 
Cas    438.  Am.  Rep.  912;  Doty  v.  Doty,  118  Ky. 

3.  Basford  v.  Pearson,  9  Allen  204,  80  S.  W.  803,  4  Ann.  Gas.  1064, 
(Mass.)  387,  85  Am.  Dec.  764;  Crom-  2  L.R.A.(N.S.)  713. 
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contract  within  the  statute.*  Still  in  other  cascs^  on  the  theory  that 
the  contract  is  unenforceable  by  either  party,  one  party  haa  been 
|)ermitted  to  repudiate  the  contract,  though  the  other  party  is  willing 
to  perform,  and  recover  for  the  benefits  that  the  latter  has  received 
from  a  part  performance ;  •  and  this  seems  to  be  especially  true 
where  the  contract  is  one  involving  the  performance  of  services  and 
a  recovery  is  sought  on  a  quantum  meruit  for  services  rendered.*" 

366.  Use  and  Occupation  of  Land. — ^Where  the  vendee  has  been  let 
into  possession  of  the  land  under  an  oral  contract  of  purchase  and  • 
refuses  to  complete  the  contract  it  is  generally  held  that  he  is  liable 
for  the  reasonable  value  of  the  use  of  the  premigcs  during  his  occu- 
pation,** and  a  fortiori  this  is  true  where  one  enters  under  an  oral 
lease  unenforceable  on  account  of  the  statute.*-  It  is  otherwise,  how- 
over,  where  the  vendor  is  the  one  who  refuses  to  perform  and  tak»« 
advantage  of  the  defense  of  the  statute.  In  such  a  case  the  vendee 
cannot  be  held  liable  for  use  and  occupation  prior  to  the  vendor's 
disaiRrmance  of  the  contract.**  In  case  of  an  oral  exchange  of 
lands  accompanied  by  an  exchange  of  possession,  which  is  unen- 
forceable on  account  of  the  statute,  neither  party  can  recover  rents 
of  the  other.** 

Recovery  for  Services  Rendered 

367.  In  General. — According  to  the  great  weight  of  the  authori- 
ties the  fact  that  a  contract  involving  the  rendition  of  semees  is 
unenforceable  on  account  of  the  statute,  as  for  instance  where  the 
contract  is  not  to  be  performed  within  a  year,  has  been  partly  per- 
formed by  the  employee  does  not  take  the  contract  out  of  the  stat- 
ute.*'   On  the  other  hand  where  services  are  rendered  under  such  a 

8.  Swanzey  v.  Moore,  22  111.  63,  74  seq.,  as  to  tenancies  arising  from 
Am.  Dec.  134;  Galvin  v.  Prentice,  45  entry  undo:  oral  leases  uneuforoeablc 
N.  Y.  162,  6  Am.  Rep.  58.     See  also  on  account  of  the  statute. 

Foote  V.  Emerson,  10  Vt.  338,  38  Am.  13.  Pall  v.  Hazelrigg,  45  Ind.  576. 

Dec.  205.  15  Am.  Rep.  278;  Grainger  v.  Jen- 
Note:  L.R.A.1916D  885.  kins,  156  Ky.  257,  160  S.  W.  326. 
See  infra,  par.  372-373,  as  to  pay-  L.R.A.1915E  404;  Patterson  v.  Stod- 

ments;  par.  374-375,  as  to  improve-  dard,  47  Me.  355,  74  Am.  Dec.  490; 

ments;  and  par.  367-371,  as  to  serv-  Dwight   v.    Cutler,   S   Mich.   566,   64 

ices.  Am.    Dec.    105.      See   also    Little    v. 

9.  Freeman  v.  Foss,  145  Mass.  361.  Pearson.  7  Pick.  (Mass.)  301,  19  Am. 
14  N.  E.  141,  1  A.  S.  B.  467.  Dec.  289. 

10.  See  infra,  par.  368.  Note:  L.R.A.1915E  405. 

11.  Patterson  v.  Stoddard,  47  Me.  See  LakdIjORD  akd  Tenant,  vol.  16, 
355,  74  Am.  Dec.  490;  Dwight  v.  Cut-   pp.  911-912. 

ler,  3  Mich.  566,  64  Am.  Dec.  105.  14.  Stark     v.     Oannady,     3     Lift. 

12.  Little  v.  Martin,  3  Wend.   (N.  (Ky.)   399,  14  Am.  Dec.  76. 
T.)  219,  20  Am.  Dec.  688.    See  Laxd-  16.  See  snpra,  par.  61. 
liOBD  AND  Tbhant,  vol.  16,  p.  574  et 
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contract  aAd  the  pai'ty  receiving  the  services  refuses  to  go  on  anil 
complete  its  performance,  the  other  party  may  recover  the  value 
of  the  services  upon  an  implied  assumpsit;  "  and  this  is  also  true 
where  the  unenforceable  contract  is  to  devise  or  convey  an  interest 
in  land  in  consideration  of  the  services  rendered.*'  It  is  immaterial 
that  in  the  absence  of  the  express  contract,  the  relationship  of  the 
parties  is  such  that  no  contract  to  pay  for  the  services  rendered  would 
have  been  implied.  The  express  contract  in  such  a  case  though  unen- 
forceable as  a  conti'act  or  ah  a  basis  for  a  claim  for  damages  for"  non- 
performance may  be  used  to  rebut  the  presumption  that  the  services 
were  rendered  gratuitously.'*  It  is  also  immaterial  that  the  statute 
provides  that  the  oral  contract  is  void,  and  not,  as  is  most  frequently 
the  case,  that  no  action  shall  be  bi'ought  thereon." 

368.  Effect  of  Willingness  of  Employer  to  Perform. — If  the  con- 
tract is  entire  and  the  employer  is  ready  and  willing  to  go  on  with 
its  full  performance,  the  employee  cannot,  according  to  the  view  taken 
in  some  cases,  abandon  the  contract  and  recover  on  a  quantum  meruit 

16.  William  Butcber  Steel  Works  Goodloe  v.  Goodloe,  -116  T.i-.n.  252,  ir2 
V.  Atkinson,  68  111.  421,  18' Am.  Bep.  S.  W.  767,  8  Ann.  Cas.  112,  6  L.R.A. 
.560;  Boone  v.  Coe,  153  Ky.  233,  154  (N.S.)  703;  Ellis  v.  Carv,  74  Wis. 
S.  W.  900,  51  L.R.A.(N.S.)  907;  WU-  176,  42  N.  W.  252,  17  A.'S.  R.  125. 
liams  y.  Bemis,  108  Mass.  91,  11  Am.  4  KRA.  55;  In  re  Kessle/,  87  Wis. 
Rep.  318;  Freeman  v.  Foss,  145  Mass.  660,  59  N.  W.  129,  41  A.  S.  R.  74; 
361,  14  N.  E.  141,  1  A.  S.  R.  467;  Martin  v.  Martin,  108  Wis.  284,  84 
Cadman  v.  Markie,  76  Mich.  448,  43  N.  W.  439,  81  A.  S.  R.  895;  Taylor 
N,  W.  315,  5  L.R.A.  707;  Galvin  v.  v.  Thieman,  132  Wis.  38,  111  N.  W. 
Prfflitice,  45  N.  Y.  162,  6  Am.  Rep.  229,  122  A.  S.  R.  943;  Henrikson  v. 
58;  Fabian  v.  Wasatch  Orchard  Co,  Henrikson,  143  Wis.  314,  127  N.  W. 
41  Utah   404,   125  Pac.   8C0,   L.R.A.  9C2,  33  L.R.A.(N.S.)  5.34. 

1916D   892;   Ellis   v.    Gary,  74   Wis.       Notes:  41  A.  S.  R.  80;  99  A.  S.  R. 

176,  42  N.  W.  252,  17  A.  S.  R.  125,  612;   37  L.R.A. (N.S.)    639;   20  Ann. 

4  L.R.A.  55.  Cas.  1137;  Ann.  Cas.  1913 A  288. 

Notes:  93  Am.  Dee.  89;  7  L.B.A.       18.  Grant  v.  Grant,  63  Conn.  530. 

785;  LJI.A.1916D  895;  1  Eng.   Rnl  29  Atl.  15,  38  A.  S.  R.  379;  Wallace 

Cas.  438.  V.  Long,  105  Ind.  522,  5  N.  E.  666,  55 

17.  Gwat  V.  Grant,  63  Comi.  530,  Am.  Rep.  222;  Ellis  v.  Gary,  74  Wis. 
29  Atl.  15,  38  A.  S.  R.  379;  Hndson  176,  42  N.  W.  252,  17  A.  S.  R.  12-5. 
V.  Hudson,  87  Ga.  678,  13  S.  E.  583,  4  L.R.A.  55;  In  re  Kessler,  87  Wip. 
27  A.  S.  R.  270;  Wallace  v.  Long,  105  660,  59  N.  W.  129,  41  A.  S.  R.  74; 
Ind.  522,  5  N.  E.  666,  5'>  Am.  R«d.  Martin  v.  Martin,  108  Wis.  284.  84 
222;  Waters  v.  CHne,  121  Ky.  611,  N.  W.  439,  81  A.  S.  R.  895;  Taylor 
85  8.  W.  209,  123  A.  S.  R.  215;  v.  Thieman,  132  Wis.  38,  HI  N.  W. 
Kidder  v.  Hunt,  1  Pick.  (Mass.)  328,  229,  122  A.  S.  R.  943  (services  ren- 
11  Am.  Dec.  183;  Welch  v.  Lawson,  dered  by  foster  child). 

32  Miss.  170,  66  Am.  Dec.  606;  Smith  Note:  20  Ann.  Gas.  1138. 

V.  Smith,  28  N.  J.  L.  208.  78  Am.  Dee.  See  Work  and  Labor,  as  to  an  im- 

49;   Cooper  r.  Colton,  66  N.  J.  Eq.  plied  contract  to  pay  for  services  ren- 

328,  58  Atl.  337,  105  A.  S.  R.  660,  1  dered  by  a  member  of  the  family. 

Ann.   Cas.  997;   Jackson   v.   Steams,  19.  Ellis  v.  Gary.  74  Wis.  176,  142 

58  Ore.  67,  113  Pac.  80,  Ann,  Cas.  N.  W.  252,  17  A.  S.  R.  125.  4  L.R.A. 

1913A    284,    37    L.R.A.(N.S.)     689;  55. 
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for  services  reudered.*"  Thus  where  services  are  rendered  under  a 
fontract  of  employment  not  to  be  performed  within  a  year  and  the 
( iiipioyer  is  ready  and  willing  to  go  on  with  the  contract  the  employee 
can  only  recover  for  such  services  in  accordance  with  the  contract; ' 
iind  it  has  been  held  that  the  employee  cannot  repudiate  the  contract, 
when  entire,  before  he  has  perlormed  on  his  part  for  the  agreed 
])eriod  so  as  to  entitle  him  to  compensation,  and  recover  on  a  quantum 
meruit  for  the  services  he  has  rendered.*  Nor  can  the  employee, 
where  the  agreement  is  for  a  conveyance  of  land  in  compensation  for 
the  services,  repudiate  the  contract  and  recover  on  a  quantum  meruit 
if  the  employer  is  wilUng  to  convey.*  In  other  cases,  however,  it 
is  held  that  the  employee  may  refuse  to  render  further  services  on 
the  basis  of  the  unenforceable  contract,  and  recover  the  reasonable 
value  of  the  services  rendered ;  *  and  he  may,  where  the  contract  is  to 
make  compensation  by  a  conveyance  or  devise  of  land,  repudiate 
the  contract,  as  to  the  manner  of  compensation,  and  recover  the 
reasonable  value  of  bis  services.*  Cases  taking  this  latter  view  have 
made  a  distinction  between  the  right  to  recover  for  payments  made 
tipon  oral  contracts  for  the  sale  of  land,  where  the  vendor  is  willing 
to  convey,  and  contracts  involving  the  rendition  of  services.' 

369.  Contract  Fully  Performed  by  Employee. — It  sometimes,  bap- 
pims  that  a  contract  for  services  not  to  be  performed  within  a  year 
is  fully  performed  by  the  employee  and  nothing  remains  to  be  done 
by  the  employer  to  constitute  a  full  performance  but  to  pay  the  agreed 
compensation,  and  the  question  has  arisen  as  to  whether  the  employee 
may  sue  upon  the  contract  and  recover  the  agreed  compensation  or 
is  forced  to  sue  upon  a  quantum  meruit  for  the  reasonable  value  of 
the  services.  Some  cases  take  the  view  that  such  full  performance 
by  the  employee  takes  the  contract  out  of  the  statute  and  permits 

20.  Colorado   Lumber,   etc..   Co.   v.       4.  Bemier  v.   Cabot  Mfg.   Co.,  71 

Dustin,  38  Colo.  398,  87  Pao.  1142,  Me.  506,  36  Am.  Rep.  343;  Freeman 

120  A.  S.  R.  126;  Swanzev  v.  Moore,  v.  Foss,  145  Mass.  361,  14  N.  E.  141. 

22  111.  63,  74  Am.  Dec.  134;  Oalvin  v.  1  A.  S.  R.  567   (in  this  case,  which 

Prentice,  46  N.  Y.  162,  6  Am.  Rep.  involved  the  onployment  of  a  minor, 

58.  the  chief  compensation  was  not  to  be 

Notes:    L.R.A.1916D   899;   4   Ann.  made   until   the   services   were   fully 

('as.  4W.  performed) ;    Chase   v.    Hinkley,  126 

1.  Oalvin  V.  Prentice,  45  N.  Y.  162,  Wis.  75,  105  N.  W.  230,  110  A.  S.  R. 
6  Am.  Rep.  58.  896,  5  Ann.  Cas.  328,  2  L.R.A.(N.S.) 

2.  Swanzev  v.  Moore,  22  Dl.  63,  74  738. 

-Vm.  Dec.  134.  Note:  L.R.A.1916D  897. 

Not«:  L.R.A.1916D  902.  6.  Martin  v.  Martin,  108  Wis.  284, 

3.  Colorado    Lumber,    etc.,    Co.    v.  84  N.  W.  439,  81  A.  S.  R.  895. 
Dustin,  38  Colo.  308,  87  Pao.  1142, 120       Note:  37  L.BA..(N.S.)    640. 


A.  S.  R.  126;  Schechiager  v.  Oanlt,  35 
Okla.  416,  130  Pac.  306,   Ann.   Cas. 
1914D  468. 
Note:  Ann.  Cas.  1913A  289. 
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6.  Note;  L.R.A.1916D  899.  As  to 
the  right  to  recover  pajanents  when 
the  vendor  is  willing  to  oonvey,  see 
infra,  par.  372-373. 
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him  to  sue  upon  tbe  contract  for  the  agreed  compensation  where  the 
compensation  is  money  or  personalty.'  Other  cases  take  the  view 
that  the  employer  may  set  up  the  statute  as  a  defense  to  an  action  on 
the  contract  and  the  employee  is  thus  driven  to  a  recovery  on  a  quan- 
tiun  meruit  based  on  ihe  implied  promise  to  pay  the  reasonable  value 
of  such  services.'  Thus  where  a  contract  for  the  sale  of  corporate 
stock  is  considered  within  the  provi»on  relating  to  the  sale  of  goods, 
etc.,'  and  the  rule  prevails  that  payment  of  the  price  must  be  made 
ut  the  time  of  the  contract  to  remove  the  transaction  from  the  ban  of 
the  statute,^"  it  has  been  held  that  where  under  an  oral  agreement 
for  services  compensation  is  to  be  made  in  part  by  a  transfer  of  cor- 
porate stock,  the  full  performance  of  the  ser\'ices  does  not  enable 
the  employee  to  sue  on  the  contract."  The  fact  that  the  contract 
is  to  pay  the  reasonable  value  of  the  services  does  not  affect  the  prom- 
ise implied  by  law  to  pay  such  reasonable  value  and  preclude  the 
employee  from  maintaining  an  action  therefor  based  on  a  quantum 
"meruit." 

370.  Contract  as  Fixing  Amount  of  Recovery. — Where  the  rule 
prevails  that  the  full  performance  of  the  services  stipulated  for  under 
an  oral  contract  invalid  by  reason  of  the  statute  does  not  entitle  the 
employee  to  sue  on  the  contract  for  the  agreed  compensation,"  it 
is  also  held  in  some  cases  that  the  contract  cannot  even  be  used  against 
the  employer  as  evidence  of  the  value  of  the  services.**  And  a  fortiori 
the  contract  is  not  conclusive  as  to  the  reasonable  value  of  the  serv- 
ices." In  other  cases,  where  the  action  is  on  a  quantum  meruit,  the 
employee  is  allowed  to  use  the  contract  as  evidence  of  the  value  of 
his  services.*'  This  distinction  between  permitting  the  employee 
in  an  action  on  a  quantum  meruit  to  use  the  contract  as  evidence  of 


7.  Diamond   v.   Jacquith,   14  Ariz.  11.  Franklin   v.   Matoa   Gh>ld   Miu. 

119,  125  Pac.  712,  L.R.A.1916D  880;  Co.,  158  Fed.  941,  86  C.  C.  A.  145,  14 

Towsley  v.  Moore,  30  Ohio  St.  185,  Ann.  Cas.  302,  1(>  L.R.A.(N.S.)  381. 

27  Am.  Rep.  434   (referring  to  but  12.  Towsley  v.  Moore,  30  Ohio  St. 

disapproving   authorities    taking    this  185,  27  Am.  Rep.  434. 


view).  See  also  Swanzey  v.  Moore, 
22  III.  63,  74  Am.  Dec.  134. 

Notes:  L.R.A.1916D  890;  4  Ann. 
Cas.  403. 

8.  Clark  v.  United  States,  95  U.  S. 
542,  24  U.  S.  (L.  ed.)  518;  Franklin  v. 
Matoa  Oold  Min.  Co.,  158  Fed.  941, 


IS.  See  the  preceding  paragraph. 

14.  Franklin  v.  Matoa  Gold  Min. 
Co.»  158  Fed.  941,  86  C.  C.  A.  145, 
14  Ann.  Cas.  302,  16  L.R.A.(N.S.) 
381;  Galvin  v.  Prentice,  45  N.  Y.  162, 
6  Am.  Rep.  58. 

Notes:      37      L.R.A.(N.S.)      641; 


86  C.  C.  A.  145,  14  Ann.  Cas.  302,  16  L.R.A.1916D  900;  4  Ann.  Cas.  464. 
L.R.A.(N.8.)  381;  Towsley  v.  Moore,       15.  RiifE  v.  Riibe,  68  Neb.  543,  94 
30  Ohio  St.  185,  27  Am.  Rep.  434  (re-  N.  W.  517,  4  Ann.  Cas.  462. 


ferring  with  approval  to  authorities  in 
other  jurisdictions). 
Note:  L.R.A.1916D  890. 

9.  See  Bupra,  par.  230. 

10.  See  supra,  par.  230. 


16.  See  Diamond  v.  Jacquith,  14 
Ariz.  119,  125  Pac.  712,  L.R.A.1916D 
880  (referring  to  authorities) . 

Notes:  37  L.R.A.(N.S.)  641;  L.R.A. 
19i6D  900;  4  Ann.  Cas.  463. 
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the  value  of  his  services  and  at  the  same  time  denying  him  the  ri^t 
to  sue  on  the  contract  has  been  pointed  out  as  technical  rather  than 
substantial  and  not  warranted  on  principle.*'  If  the  contract  is  ter- 
minated by  the  employer  before  the  agreed  period  of  service,  has 
expired,  the  employee  is  not  limited  in  his  recovery  to  a  pro  rata 
amount  of  the  agreed  compensation,  but  may,  it  has  been  held,  recover 
the  reasonable  value  of  his  services  though  this  exceeds  what  he  has 
earned  in  accordance  with  the  terms  of  the  contract.** 

371.  Compensation  by  Way  of  Conveyance  or  Transfw  of  Prop- 
erty.— In  case  of  a  contract  to  convey,  real  estate  in  consideration  of 
st>rvices  rendered,  it  is  .generally  held  that  the  rendition  of  the  8er\- 
ioe,s  does  not  take  the  contract  out  of  the  operation  of  the  statute  and 
authorize  a  decree  for  its  specific  perfonnance,*'  though  some  cases 
hold  that  where  the  services  are  of  such  a  peculiar  nature  that  their 
value  cannot  be  rea'sonably  estimated  their  rendition  may  authorize? 
ii  decree  for  specific  performance.**  While  the  employee  may  recover 
on  a  quantum  meruit  for  the  reasonable  value  of  his  services,  if  the 
employer  refuses  to  perform,'  no  recovery  can  be  had  by  him  in  an 
action  based  on  the  contract.*  In  an  action  on  a  quantum  meruit, 
as  a  general  rule,  the  value  of  the  services  performed,  and  not  the 
value  of  the  property  agreed  to  be  conveyed,  is  the  measure  of  dam- 
ages.' So,  though  the  authorities  have  not  been  in  accord,*  it  is  the 
better  view,  where  the  contract  is  to  leave  by  will  whatever  property 
the  promisor  may  have  at  the  time  of  his  death  or  a  certain  portion 
thereof,  that  the  rea.sonable  value  of  the  services  rendered,  unaffected 
by  the  amount  of  property  which  the  proniisor  may  have  had  at 

17.  Diamond  v.  Jacquith,  14  Ariz.   350,  78  N.  W.  4,  74  A.  S.  B.  490,  43 
119,  125  Pac.  712,  L.R.A.1916D  880.     L.R.A.  427. 

18.  William  BWteher  Steel  Works  v.       Note:  1  Ann.  Cas.  999. 
Atkinson,  68  111.  421,  18  Am.   Rep.       See  Specific  Perfoejcsncb,  ante,  as 
560,  distinguishing  Swanzey  v.  Moore,  to  the  general  effect  of  part  perfonu- 
22  III.  65,  74  Am.  Dec.  134.  ance   to    take   a   contract   out   of    the 

Note:  L.B.A.1916D  901.  operation  of  the  statute  of  frauds. 

19.  Grant  v.  Grant.  63  Conn.  530,       1.  See  supra,  par.  369. 

29  Atl.  15,  38  A.  S.  B.  379;  Wallace  2.  Jackson  v.  Steams,  68  Ore.  57, 

V.  Long,  105  Ind.  522,  5  N.  E.  666,  55  113  Pile.  30,  Ann,  Cas.  1913A  284,  37 

Am.  Rep.  222;  Stellmacher  v.  Bnider,  L.B.A.(N.S.)    639. 

89  Minn.  507,  95  N.  W.  324,  99  A.  S.  Notes:  37  L.B.A.(N.S.)  642;  Aiin. 

B.  609;   Cooper  v.  Colson,  66  N.  J.  Cas.  1913A  289. 

Eq.  328,  58  Atl.  337,  105  A.  S.  B.  8.  Wallace -v.  Long,  105  Ind.  522, 

660,    1    Ann.    Cas.    997;    Ooodloe    v.  5  N.  E.  666,  66  Am.  Bep.  222;  Jaek- 

Goodloe,  116  Tenn.  252,  92  S.  W.  767,  son  v.  Steams,  58  Ore.  57,  113  Pae. 

8  Ann.  Cas.  112,  6  L.B.A.(N.S.)  703;  30,  Ann.  Cas.  1913A  284,  37  L.B.A. 

Ellis  V.  Cary,  74  Wis.  176,  42  N.  W.  (N.  S.)  639. 

252.  17  A.  S.  R.  125,  4  L.R.A.  55.  Notes:    37    L.B.A.{1?.S.)     «41;     J 

Note:  1  Ann.  Cas.  999.  Ann.  Cas.  465;  Ann.  Cas.  1913A  2  •'. 

20.  Svanburg  v.  Fosseen,  75  Minn.  4.  Note:  4  Ann,  Cas.  466. 
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the  time  of  his  death,  is  the  limit  of  the  amount  recoveraWe.*  It 
has  been  held,  however,  that  where  a  party  has  performed  his  pan 
of  an  oral  agreement  which  would,  but  for  the  statute  of  frauds, 
entitle  him  to  a  devise  of  specific  lands,  and  ho  cannot  be  placed  in 
statu  quo  and  it  is  impossible  to  estimate  by  any  pecuniary  standard 
the  value  of  what  the  other  party  has  received,  the  contract  is  the 
best  evidence  of  value,  and  while  specific  performance  will  not  be 
decreed  by  enforcing  a  conveyance  of  the  land,  compensation  will  be 
allowed  measured  by  the  value  of  the  land.'  It  has  also  been  held, 
where  th.e  contract  is  to  devise  specific  land,  that  the  recovery  for 
the  value  of  the  .services  rendered  cannot  exceed  the  value  of  the 
land.» 

Recovery  of  Paijmenh 

372.  General  Rule. — In  case  of  an  oral  contract  for  the  sale  of  laud 
if  the  vendee  has  made  part  payments  and  the  vendor  refuses  U< 
complete  the  contract,  seeking  shelter  under  the  statute,  it  is  uni- 
vei"sally  recognized  that  the  vendee  may  recover  back  the  amount  of 
such  payments;  *  and  this  is  true  where  money  is  paid  in  considera- 
tion of  an  oral  promise  to  devise  land  and  the  promisor  dies  without 
fulfilling  his  promise.'  It  is  also  held  immaterial  that  there  may 
have  been  such  part  performance  by  the  vendee  as  would  entitle  him 
to  relief  in  equity  by  way  of  specific  performance.*"  If  a  contract  for 
the  sale  of  land  is  signed  bj'  the  vendor  and  delivered  to  and  accepted 
by  the  vendee  though  not  signed  by  the  latter,  the  contract  is  bind- 
ing on  the  vendor  and  is  therefore  a  sufficient  consideration  for  pay- 

6.  Grant   v.   Grant,   63   Conn.  530,  N.  W.  712,  41  Am.  Rep.  144;  Wright 

29  Atl.  15,  38  A.  S.  R.  379;  Wallace  v.  Dickinson,  67  Mich.  580,  35  N.  W. 

V.  Long,  105  Ind.  522,  9  N.  E.  666,  164, 11  A.  S.  R.  602;  Larson  v.  O'Hara 

55  Am.  Rep.  222   (modifying  earlier  98  Minn.  71,  107  N.  W.  821,  116  A. 

cases).  S.  R.  342,  8  Ann.  Gas.  849;  Luey  v. 

Note:  4  Ann.  Cas.  465.  Bundy,  9  N.  H.  298,  32  Am.  Dec.  359; 

6.  Waters  v.  Cline,  121  Ky.  811,  85  Gillet  v.  Maynard,  5  Johns.  (N.  Y.) 
S.  W.  209,  750,  123  A.  S.  R.  215.  85,  4  Am.  Dec.  329;  Luton  v.  Badham, 

Notes:  37  L.R.A.(N.S.)  641;  20  127  N.  C.  96,  37  S.  E.  143,  80  A.  S.  R. 
Ami.  Cas.  1137.  783,  53  L.R.A.  337;  Durham  v.  Wick, 

7.  Note:  20  Ann.  Cas.  1137.  210  Pa.  St.  128,  59  Atl.  824, 105  A.  S. 

8.  Allen  v.  Booker,  2  Stew.  (Ala.)  R.  789,  2  Ann.  Cas.  929;  Pipkin  v. 
21,  19  Am.  Dec.  33;  Jones  v.  Ceres  James,  1  Humph.  (Tenn.)  325,  34  Am. 
Invest.  Co.,  60  Colo.  562, 154  Pac.  745,  Dec.  652;  Cook  v.  Griffith,  76  W.  Va. 
Ann.  Cas.  1918C  429  and  note;  Day  799,  86  S.  E.  879,  L.R.A.1916D  466. 
v.  Wilson,  83  Ind.  463,  43  Am.  Rep.  Notes:  15  Am.  Dec.  63;  25  A.  S.  R. 
76:  Frey  v.  Stange,  148  la.  522,  125  132;  105  A.  S.  R.  793;  L.R.A.1916D 
N.  W.  868,  L.R.A.1916D  462;  Boone  469;  2  Ann.  Cas.  931. 

v.  Coe,  153  Ky.  233,  154  S.  W.  900,       9.  DeM(«s   v.    Robinson,   46   Mich. 
51   L.R.A.(N.S.)    907;    Goodspeed   v.   62,  8  N.  W.  712,  41  Am.  Rep.  144. 
Fuller,  46  Me.  141,  71  Am.  Dec.  572;       10.  Note:  L.R.A.1916D  470. 
DeMoss  V.  Robin.=ion, '46  Mich.  62,  8 
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ments  made  by  the  vendee,  and  he  cannot  on  the  ground  that  tho 
contract  was  not  signed  by  him  recover  the  payments  so  made  if 
the  vendor  is  able  and  willing  to  perform.^*  And  in  the  English  cases 
and  in  the  great  majority  of  the  cases  in  this  country  the  broad  rule 
is  adopted  that  money  paid  on  an  oral  purchase  of  land  can  in  no 
case  be  recovered  by  the  vendee  if  the  vendor  is  ready  and  willing 
to  convey.**  ITiis  is  held  true  as  to  payments  'made  to  a  third  person 
for  the  benefit  of  the  vendor,  to  be  paid  over  to  him  upon  his  making 
the  conveyance.**  And  a  court  of  equity  in  such  a  case  will  not 
decree  a  rescission  of  the  contract,  and  peirnit  the  vendee  to  recover 
payments  made,  if  there  has  been  no  default  on  the  part  of  the 
vendor  and  he  is  able  and  willing  to  convey.**  The  same  principle 
applies  as  to  the  right  of  the  vendee  to  recover  for  services  rendered 
in  payment  of  the  purchase  price.*'  If  the  vendor  has  no  title  and 
is  therefore  unable  to  perform  his  oral  contract  to  convey,  the  vendee 
may  of  course  recover  whatever  he  has  paid  towards  the  purchase 
price."  So  if  the  contract  is  rescinded  by  the  parties  the  vendee  may 
lecover  payments  made  thereon.*' 

373.  Minority  View  as  to  Effect  of  Willingness  of  Vendor  to 
Perform. — According  to  the  view  taken  in  u  few  juri.sdi(lions  wiicro 
the  agi'eement  rests  wholly  in  parol  and  no  memorandum  thereof  i-s 
-ligned  by  eitlier  party  the  vendee's  right  to  recover  the  purchase 
money  paid  is  upheld  where  also  there  is  no  part  performajice  suffi- 
cient to  take  the  transaction  out  of  the  operation  of  the  statute  and 

11.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,   Dec.  468;  Galway  v.  Shields,  66  Mo. 

06  Ala.  515,  11  So.  695,  38  A.  S.  R.  313,  27  Am.  Rep.  351;  Se.heehinacr 
116;  Easton  v.  Montgomery,  90  Cal.  v.  Gault,  35  Okla.  416,  130  Pac.  305. 
307,  27  Pac.  280,  25  A.  S.  R.  123.  Ann.  Cas.  1914D  468;  Cobb  v.  Hall, 
See  also  Ketclium  v.  Evertson,  13  29  Vt.  510,  70  Am.  Dec.  432;  Cook 
Johns.  (N.  Y.)  359,  7  Am.  Dec.  384.  v.  Griffith,  76  W.  Va.  799,  86  S.  K. 

12.  Laffey    v.    Kaufman,    134    Cal.  879,  L.R.A.1916D  466. 

.S91,  66  Pac.  471,  86  A.  S.  R.  283;  Notes:  39  Am.  Dec.  762;  38  A.  S. 

Colorado   Lumber,   etc.,   Co.   v.   Dus-  R.  133;-  105  A.  S.  R.  793;  127  A.  S. 

tin,  38  Colo.  398,  87  Pae.  1142,  120  R.    774;    L.R.A.1916D    472;    2   Ann. 

A.  S.  R.  126;  Day  v.  Wilson,  83  Ind.  Cas.  931;  Ann.  Cas.  1914D  471.     A 

463,  43  Am.  Rep.  76;  Frey  v.  Stangl,  j^te  Kentucky  case  is  at  variance  with 

148  la.  523,  125  N.  W.  868,  L.R.A.  t^e  earlier  eases  in  that  jurisdiction 

1916p  462;  Rowland  V.  Garman,  1  J.  ^1,;^^    adopted    the   rule   announced 

J.  Marsh    (Ky  )  76,  19  Am.  Dec.  54;  ^^^^^     ^^  L.R.A.1916D  478  note. 

Goodspeed  V    Fuller,  46  Me.  141,  71  jg   Coughlin    v.   Knowles,   7   Mete. 

T^  J^^'/ii  ^\  Wq'a  ''•n°"7^Q.'    (Mass.)  57,  39  Am.  Dec.  759. 

7  Mete.  (MassO  57  39  Am   Dec  759 ;        ^     ^     ,;^         ^  j   j    j 

McKmney  v.  Harvic,  38  Mum.  18,  35  u    /tt-    \  tc  -in  a—   t»       ka 

N.  W.  668,  8  A.  S.  R.  640;  Sims  v.  Marah   (Ky.)  76, 19  Am^ec.  54. 

Hutchins,  8  Smedes  &  M.  (Miss.)  328,  1°-  See  supra,  par.  367. 

47  Am.  Dec.  90;  Washington  v.  Soria,  l".  Pipkm    v.    James,    1    Humpli. 

73  Miss.  665,  19  So.  485,  55  A.  S.  R.  (Tenn.)  325,  34  Am.  Dec.  652.      . 

555  (overruling  an  earlier  case) ;  Mc-  17.  Gillet  v.  Maynard,  5  Johns.  (N, 

Gowen  v.  West,  7  Mo.  569,  .38  Am.  Y.)  85,  4  Am.  Dec.  329. 
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authorize  its  enforcement  against  the  vendor.'*  And  where  the 
statute  provides  that  a  contract  for  the  sale  of  an  int«rest  in  land 
shall  be  void  unless  signed  by  the  vendor,  it  has  been  held  that  it 
is  a  nullity  for  all  purposes  and  that,  therefore,  where  a  vendee  under 
an  0^  contract  makes  a  part  payment  which  it  is  expressly  stipulated 
shall  be  forfeited  if  he  fculs  to  complete  the  purchase,  he  may  never- 
theless repudiate  the  contract  and  recover  the  payment.**  But,  whon^ 
this  minority  view  prevails,  it  has  also  been  held  that  if  there  has 
been  such  part  performance  as  will  entitle  the  vendee,  irrespectivf 
of  a  sutlicient  memorandum,  to  enforce  the  contract  against  the  ven- 
dor, he  cannot  sue  to  recover  back  a  part  payment,  if  the  vendor  is 
ready  and  willing  to  perforpi.*' 

Recovery  for  Improvements 

374.  In  General. — ^Where  a  vendee  enters  under  an  oral  contract 
of  purchase  and  makes  improvements  and  the  contract  is  subsequently 
rescinded,  without  any  stipulation  as  to  payment  for  the  improve- 
ments, the  vendee  must  be  deemed  to  have  waived  all  claim  to  any 
compensation  therefor.'  It  is  likewise  held,  according  to  the  weight 
of  the  authorities,  that  if  the  vendor  is  willing  and  able  to  perform 
the  oral  contract,  the  vendee  has  no  claim  for  compensation  for 
improvements  made ;  *  and  where  the  vendor's  title  is  defective,  but 
he  i?  willing  to  convey  such  title  as  he  has,  it  has  been  held  that  he 
cannot  be  held  personally  liable  for  the  value  of  improvements.* 
Recovery  has  also  been  denied  where  the  improvements  were  made 
after  the  vendor  had  repudiated  the  contract  and  against  his  orders.* 

375.  Refnsal  of  Vendor  to  Perform. — Where  the  vendor  refuses  to 
perform,  the  authorities  on  the  same  theory  that  authorizes  a  recovery 
of  money  paid  *  uphold  the  claim  of  the  vendee  for  compensation 
on  account  of  improvements  made  by  him  upon  the  premises  which 
go  to  the  benefit  of  the  vendor ;  •  and  this  is  true  as  to  improvements 

18.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,       1.  Gillet  v.  Maynard,  5  Johns.   (N. 
90  Ala.  515,  11  So.  695,  38  A.  S.  R.   T.)  85,  4  Am.  Dec.  329. 

116;    Seott   v.   Buah,   26   Mich.   418,       2.  French  v.  Seelv,  7  Watts  (Pa.) 

12  Am.  Bep.  311.     See  also  Allen  v.  231,  32  Am.  Dec.  758.    See  also  Shreve 

Booker,  2  Stew.    (Ala.)   21,  19  Am.  v.  Grimea,  4  Litt.  (Ky.)  220,  14  Am. 

Dec.    33;    Wright    v.    Dickinson,    67  Dec.  117. 
Mich.  580,  11  A.  S.  R.  602.  Notes:  6  A.  S.  R.  496;  53  L.R.A. 

Notes:  38  A.  S.  R.  133;  105  A.  S.  342;  Ann.  Cas.  1913C  392. 
R.  794;  L.R.A.1916D  475;  Ann.  Cas.       See  supra,  par.  365,  as  to  the  gener- 

1914D  471.  al  effect  of  willingness  of  the  defend- 

19.  Scott  V.  Bosh,  26  Mich.  418,  12  ant  to  perform  a  contract  within  the 
Am.  Rep.  311.  operation  of  the  statute. 

20.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,       S'.  Note:  53  L.R.A.  345. 
96  Ala.  515,  11  So.  695,  38  A.  S.  R.       4.  Note:  53  L.R.A.  342. 
116.  5.  See  snpra,  par.  372. 

Note:  L.R.A.1916D  47».  •     6.  Jonep  v.  Gainer,  157  Al».  218, 
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made  by  one  of  the  parties  to  an  oral  exchange  of  lands.'  The  same 
l)rinciple  is  applied  where  a  lessee  enters  under  an  oral  leiase  or 
ugreement  for  a  lease  and  makes  improvements  and  the  lessor  there- 
after repudiates  the  agreement.*  It  is  also  held  that  where  a  person 
1 1  olds  land  under  an  oral  promise  by  the  owner  to  give  it  to  him  by 
^vill  or  conveyance,  and  makes  improvementa  thereon  in  reliance  on 
r^uch  promise,  he  is  entitled  to  be  reimbur^  for  the  value  thereof  if 
I  he  promisor  fails  to  keep  his  promise.*  In  such  cases,  however,  there 
must  in  fact  be  a  promise  to  give  or  devise  the  land  to  the  party  mak- 
ing the  improvements,  it  not  being  sufficient  that  the  improvements 
were  made  in  expectation  of  a  gift  and  in  reliance  on  the  land- 
owner's bounty.**  The  fact  that  the  party  making  the  improvements 
has  given  up  or  surrendered  the  possession  does  not  necessarily  defeat 
his  right  to  compensation,  as  it  is  the  quasi  fraud  arising  out  of  the 
failure  of  the  landowner  to.  perform  his  contract  which  gives  rise 
to  the  right  to  compensation  and  not  the  possession.**  If  the  improve- 
ments in  no  way  enhance  the  value  of  the  land  it  has  been  held  that 
compensation  therefor  cannot  be  allowed.** 

Remedy  for  Recovery  of  Ben^fitg 

376.  In  General. — In  jurisdictions  committed  to  the  majority  rule, 
<loiiying  the  vendee's  right  to  recover  back  the  payments  on  the  pur- 
chase price  where  the  vendor  is  ready,  able,  and  willing  to  convey, 

47  So.  142,  131  A.  S.  R.  52;  Martin  v.    S.  Ct.  218,  43  U.  S.  (L.  ed.)  478. 
Atkinson,  7  Ga.  228,  50  Am.  Dec.  403;       Notes:  6  A.  S.  R.  496;  105  X.  S.  R. 
McCampl)ell   v.   MeCamplwll,  5   Litt.   795;  53  L.E.A.  339;  2  Ann..  Ca.s.  ».12: 
(Ky.)  92,  15  Am.  Dec.  48;  Kidder  v.  Ann.  Cas.  1913C  390. 
Hunt,  1  Pick.    (Mass.)   328,  11  Am.       7.  Stark  v.  Cannadj',  3  Litt.  (Ky.) 
])ee.    183;    Williams    v.    Bemis,    108  399,  14  Am.  Dee.  76. 
.Mass.   91,   11  Am.   Rep.  318;   Smith       8.  Findley  v.  Wilson,  3  Litt.  (Kv.) 
V.  Smith,  28  N.  J.  L.  208,  ^8  Am.  Dec.   390,  14  Am.  Dec.  72;  Smith  v.  Sraitli, 
49;  Pitt  v.  Moore,  99  N.  C.  85,  5  S.   28  N.  J.  L.  208,  78  Am.  Dec.  49.     .\s 
]•;.  389,  6  A.  S.  R.  489;  Houston  v.   to  improvements  by  n  lessee  generallv. 
Sledge,  101  N.  C.  640,  8  S.  E.  145,  2  see  Landlord  and  Tenant,  vol.  16,  p. 
L.R.A.    487;    Jordan    v.    Greensboro   794  et  seq. 

Furnace  Co.,  126  N.  C.  143,  35  S.  E.       9.  King  v.  Thompson,  9  Pet.  204.  9 
247,  78  A.  S.  R.  644;  Luton  v.  Bad-  U.  S.  (L.  ed.)  102;  Hardeaty  v.  Rich- 
ham,  127  N.  C.  96,  37  S.  E.  143,  53   ardson,  44  Md.  617,  22  Am.*  Rep.  57: 
Ii.R.A.  337,  80  A.  S.  R.  783;  Herring   Smith  v.  Smith,  28  N.  J.  L.  208,  78 
V.  Pollard,  4  Humph.  (Tenn.)  362,  40   Am.  Dec.  49. 
Am.  Dec.  653;  Ernst  v.  Schmidt,  66       Note:  53  L.R.A.  343. 
Wash.  452,  119  Pac.  828,  Ann.  Cas.       10.  Note:   53  L.R.A.   339. 
1913C  389.   See  also  King  v.  Thomp-       11.  Luton  v.  Badham,  127  N.  C.  96. 
son,  9  Pet.  204,  9  U.  S.  (L.  ed.)  102;    37  S.  E.  143.  80  A.   S.  R.  783,  53 
Stark  v.  Cannady,  3  Litt.  (Ky.)  399,  L.R.A.  337. 
14  Am.  Dec.  76;  Wharton  v.  Moore,       Note:  Ann.  Cas.  1913C  390. 
84  N.  C.  479,  37  Am.  Rep.  627.    But       12.  Vaughan   v.    Cravens,   1   Head 
see  Washington  MaAet  Co.  v.  Dis-    (Tenn.)  108,  73  Am.  Dec.  163. 
trict  of  Columbia,  172  U:  S.  361,  19  "    Not«:  53  L.R.A.  345. 
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it  would  seem  that,  as  a  condition  of  the  plaintiff's  eause  of  action,  he 
inii;:it  ullege  and  prove  a  tender  of  performance  on  hi^  own  part  in 
order  to  put  the  vendor  in  default,  unless  such  tender  is  excused.** 
If,  however,  the  vendor  has  repudiated  the  oontraot  the  vendee  need 
not  offer  to  perform.**  So,  while  ordinarily  a  previous  demand  for 
the  return  of  the  money  ia  essential  to.  a  recovery,**  such  a  demand 
may  be  dispensed  with  where  the  circumstances  show  conclusively 
that  it  would  have  been  unavailing.*'  The  question  as  to  whether 
(he  vendee  is  entitled  to  recover  interest  on  the  money  paid  by  him 
towmxls  the  price  of  tlie  land  depends,  it  soems,  upon  whether  he  ha^ 
enjoyed  the  pi)sses.-iion  or  not.  If  he  did  not  go  into  possession  he 
has  been  allowed  to  recover  interest,*'  but  not  where  he  has  been 
allowed  to  enjoy  the  possession  without  accountability  for  the  rent.** 
and  profits." 

377.  Form  of  Remedy. — ^An  action  of  assumpsit  for  money  had 
and  received  is  a  proper  remedy  for  the  recovery  of  payments  made 
under  an  oral  contiact  for  the  sale  of  land  where  the  vendor  refuses 
lo  complete  the  contract,  or  where  the  rule  prevails  that  payments  so 
made  may  be  rocovcrcd  in-espective  of  the  willingness  of  the  vendor 
to  perform.**  And  where  the  vendee  has  parted  with  property 
assumpsit  for  the  roadonablo  value  as  for  property  sold  or  conveyed 
is  a  proper  remedy,-"  though  in  such  a  case  it  has  also  been  held  tibat 
the  property  parted  with  may  be  recovered  back  or  trover  may  be 
maintained  for  its  conversion.*  Where  services  have  been  rendered 
an  action  of  asj;ujnj.)Hit  for  work  and  labor  may  be  maintained.*  As 
i-egiU-ds  improvcnionts  made  by  a  vendee  holding  under  lui  oral  con- 
tract, it  has  been  held  that  an  9«tion  at  law  such  as  assumpsit  to 
recover  their  reasonable  value  will  not  lie,  but  resort  must  be  had  to 

13.  LafEey  v.  Kaufman,  134  Cal.  4  Litt.  (Ky.)  220,  14  Am.  Dec  117; 
391,  66  Pae.  471,  86  A.  S.  R.  283;  Williams  v.  Bemis,  108  Mass.  91,  11 
Durham  v.  Wick,  210  Pa.  St.  128,  59   Am.  Rep.  318. 

Atl.  824,  105  A.  S.  R.  789,  2  Ann.  Notes:  105  A.  8.  R.  796;  2  Ann. 

Cas5.  929.  Cas.  932. 

Notes:   L.E.A.1916D   483;    2   Ann.  20.  Basford    v.    Pearson,    9    AUcn 

Cas.  931.  (Miss.)  387,  85  Am.  Dec  764.     See 

14.  Note:  L.RAa916D  483.  also  Cromwell  v.  Norton,  193  Mass. 

15.  Frey  v.  Stangl,  148  la.  522,  291,  79  N.  .E.  433,  118  A.  8.  R.  409. 
125  N.  W.  868,  L.R.A.1916D  462.  Note:   L.R.A.1916D  480. 

16.  Frey  v.  Stangl,  148  la.  522, 125  1.  Luey  v.  Bundy,  9  N.  H.  298,  32 
N.  W.  868,  L.R.A.1916D  462.  Am.  Dec  359.     See  also  Shreve  v. 

Note:  L.R.A.1916D  483.  Grimes,  4  Litt.   (Ky.)  220,  14  Am. 

17.  Notes:  105  A.  S.  R.  798;  2  Ann.  Dec.  117;  Williams  v.  Bemia,  lOS 
Cas.  932.  Mass.  91,  11  Am.  Rep.  318. 

18.  Grainger  v.   Jenkiiis,   156  Ky.  Note:   LJI.A.19J6D  480. 

257,  160  S.  W.  926,  L.R.A1915E  404.  2.  Williams  v.  Bemis,  108  Mass.  91, 

Note:  105  A.  S.  R.  798.  11  Am  Rep.  318.    See  also  Shreve  v. 

19.  AUen  v.  Booker,  2  Stew.  (Ala.)  Grimes,  4  Litt.  (Ky.)  220, 14  Am.  Det-. 
21,  19  Am.  Dec  33;  Shreve  v.  Grimes,  117. 
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a  court  of  equity.'  Some  cases,  however,  permit  a  recovery  in  assump- 
sit; *  and  it  has  been  held  that  though  a  vendee  must  resort  to  equity 
it  is  otherwise  in  case  of  improvements  made  by  a  tenant  holding 
under  an  oral  lease,  and  he  has  been  permitted  to  maintain  an  action 
at  law,  as  the  law  will  imply  a  promise  by  the  lessor  to  pay  therefor.' 
The  question  as  to  the  necessity  for  a  resort  to  equity  in  this  class 
of  cases  is  to  a  large  extent  obviated  by  the  modern  statutes  abolish- 
ing forms  of  action  and  the  distinction  between  law  and  equity  as 
regards  relief.*  Where  an  oral  exchange  of  land  is  executed  by  a 
conveyance  by  one  of  the  parties  jind  the  grantee  reconveys  such 
land  and  refuses  to  complete  the  exchange,  the  grantor  cannot  sue 
for  money  had  and  received  but  must  sue  for  the  value  or  price  of 
the  land  conveyed  by  him.'  Where  the  money  ia  paid  by  a  party 
to  the  contract  and  the  conveyance  is  to  be  made  to  a  third  person, 
(he  proper  person  to  sue  for  its  recovery  is  the  party  making  the  pay- 
ment and  not  the  party  to  whom  the  conveyance  is  to  be  made.* 
Where  a  bill  is  brought  by  the  vendee  for  specific  performance,  it 
may  be  retained  for  the  purpose  of  enforcing  the  vendee's  right  to 
rompensation  for  improvements  though  specific  performance  is 
denied ;  •  and  where  the  vendor  admits  the  making  of  an  unwritten 
agreement  and  sets  up  the  statute,  the  vendee  may  be  allowed  to 
recover  the  amount  he  has  paid,*"  or,  where  the  consideration  for  the 
[tromise  was  the  rendition  of  services,  their  reasonable  value.** 

378.  Limitation  of  Actions  and  Statute  of  Nonclaim.— As  a  gen- 
eral rule  the  rights  of  action  of  a  vendee  to  recover  payments  made 
under  an  oral  contract  for  the  sale  of  land  does  not  accrue  and  the 
statute  of  limitations  does  not  begin  to  run  against  it  until  the  vendor 
repudiates  the  contract.  The  contract  being  merely  voidable,  and 
not  void,  the  vendee  is  entitled  to  rely  upon  it  until  the  vendor  de- 
clines to  perform  on  his  part  and  thereby  terminates  the  contract.** 
Where  the  contract  is  for  compensation  for  services  to  be  rendered 
by  a  devise  of  land  it  is  held  in  most  cases  that  the  employee's  claim 

3.  Shreve  v.  Grimes,  4  Litt.   (Ky.)    (Mass.)  387,  83  Am.  Dee.  764. 
220,    14    Am.    Dec.    U7.      See    also       8.  Note:  105  A.  S.  R.  796. 

.Smith  V.  Smith,  28  N.  J.  L.  208,  78       9.  Jones  v.  Gainer,   157  Ala.   218, 
Am.   Dee.  49;    Gillet  v.  Maynard,  5  47  So.  142,  131  A.  S.  R.  52. 
Johns.  (N.  Y.)  85,  4  Am.  Dec.  329.  Note:  53  L.R.A.  341. 

Notes:  53  L.R.A.  340;  Ann.  Gas.  10.  Notes:  105  A.  S.  E.  797;  L.R.A. 
1913C  390.  1916D  471. 

4.  Note:  Ann.  Gas.  1913G  392.  11.  Goodloe  v.  Goodloe,  116  Tenn. 

5.  Smith  V.  Smith,  28  N.  J.  L.  208,  252,  92  S.  W.  767,  8  Ann.  Gas.  112, 
78  Am.  Dec.  49.  6  L.R.A.(N.S.)  703. 

6.  Luton  V.  Badham,  127  N.  G.  96,  12.  Goodloe  v.  Goodloe,  116  Tenn. 
37  S.  E.  143,  80  A.  S.  B.  783,  53  252,  92  S.  W.  767,  8  Ann.  Gas.  112,  6 
L.R.A.  337.  L.R.A. (N.S.)   703. 

Note:  Ann.  Gas.  1913G  391.  Notes:  105  A.  S.  R.  797;  L.R.A. 

7.  Basford    v.    Pearson,    9    Allen   1916D  473;  2  Ann.  Gas.  932. 
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based  on  a  quautum  meruit  does  not  accrue  until  the  testator's  death 
and  that  the  statute  of  limitations  does  not  begin  to  run  against  any 
part  of  his  claim  until  such  time ;  *•  and  this  is  especially  true  where 
the  contract  contemplates  that  the  services  shall  be  rendered  to  the 
time  of  the  employer's  death  and  are  so  rendered.**  When,  however, 
the  aervici-s  were  fully  rendered  before  the  employer's  death  and  were 
to  be  compont=ated  for  by  a  devise  of  land,  it  has  been  held  that  the 
statute  of  limitations  against  a  claim  for  compensation  on  a  quantum 
meruit  began  to  run  from  the  time  the  services  were  completed  and 
not  from  the  time  of  the  testator's  death.*'  This  view  presupposes 
that  after  the  rendition  of  the  services  the  employee  could  have  re- 
pudiated the  oral  agreement  and  sued  immediately  on  a  quantum 
meruit  irrespective  of  whether  the  employer  was  willing  to  live  up  to 
his  contract  as  regards  the  method  of  compensation."  If  the  contrael 
is  repudiated  by  the  employer  during  his  lifetime,  as  where  he  refuses 
to  receive  the  further  services  of  the  employee,  the  claim  for  servico 
theretofore  rendered  then  accrues  and  (lie  statute  of  limitations  com- 
mences to  run."  In  case  of.an  oral  promise  to  compensate  for  services 
by  a  devise  of  land  which  is  unenforceable  by  reason  of  the  statute, 
the  claim  of  the  employee  on  a  quantum  meruit  for  the  value  of  the 
sen'ices  rendered  must  be  presented  to  the  personal  representative  of 
the  promisor;  otherwise  it  may  be  barred  under  the  statute  of  non- 
claim.'* 

379.  Lien  on  Land  for  Reimbursement. — It  is  generally  held  that 
if  the  circumstances  are  such  as  to  permit  a  recovery  back  by  the 
vendee  of  the  payments  of  the  purchase  price  or  compensation  for 
improvements  made  or  services  rendered,  he  is  entitled  to  a  lien  on 
the  premises  therefor  if  he  is  in  possession.*'    It  has  been  held  other- 

13.  Cooper  v.  Colson,  66  N.  J.  Eq.  59  ^.  W.  129,  41  A.  S.  R.  74. 

.328,  58  Atl.  337,  1  Ann.   Gas.  997,  16.  Martin  v.  Martin,  108  Wis.  284, 

105   A.    S.   R.    660;    Price   v.   Price,  84  N.  W.  439,  81  A.  S.  R.  895.    As  to 

Cheves  Eq.  (S.  C.)  167,  34  Am.  Dec.  the  effect  of  the  willingness  of  the 

608;  Goodloe  v.  Goodloe,  116  Tenn.  partv  to  be  chareed  to  perform,  see 

252,  92  8.  W.  767,  8  Ann.  Cas.  112,  ^^^^^  par.  365. 

6  L.R.A.(N.S.)   703   (overruling  ear-  17   N^te:  8  Ann.  Cas.  114. 

her  cases).  _  ^  .,„_._.,.    .  18.  Grant  v.  Grant,  63  Conn.  530, 

Not^:  6  L.B.A.(N.S.)  703;  8  Ann.  39  aU.  15,  38  A.  S.  R.  379. 

cas.  lid.                           _  jg   j^jjgg  ^    Gainer,  157  Ala.  218, 

14.  In  re  Kessler,  87  Wis.  660,  59  ._  5,^  ,.„  ^„.  .  ^  p  -„.  ■sr„r'^„.^ 
N.  W.  129,  41  A.  S.  R.  74  (explained  f  ,f«-  ^^r^^^t^^'^if''  ^^V7o 
and  distin^ished  in  Taylor  v"  Thie-  ^J-  McCampbell,  5  Litt.  (Ky.)  92, 

man,  132  Wis.  38,  111  N.  W.  229,  122  Jf/™-  "„^1*?' ®!;"?g®'"„Iu''t°^'"^' 
A.  S.  R.  943).  1^  Ky.  257,  160  S.  W.  926,  L.R.A. 

15.'  Martin  v.  Martin,  108  Wis.  284,  1915E  404. 
84  N.  W.  439,  81  A.  S.  R.  895;  Tay-       Notes:  105  A.  8.  R.  797;  53  L.R.A. 
lor  V.  Thieman,  132  Wis.  38,  111  N.   343;    37   L.R.A.(N.S.)    642;    L.R.A. 
W.   B29,   122  A.   8.   R.   943,   distin-  1916D  471,   484;   2  Ann.   Cas.   932; 
guishing  In  re  Kessler,  87  Wis.  660.   Ann.  Cas:  1913A  289. 
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15  3a0  STATUTE  OF  FlUUDS  26  R.  0.  L. 

wise,  however,  where  the  vendee  has  not  been  put  in  or  is  not  in  pos- 
session; *•  and  a  fortiori  where  the  contract  does  not  contemplate  the 
devise  of  any  specific  laud  as  compensation  for  services  rendered,  no 
lien  on  any  land  of  the  employer  can  be  enforced.*  The  lien  when 
recognized  should  be  enforced  as  in  other  cases  by  a  sale  of  the  land 
if  the  claim  of  the  vendee  is  not  paid  within  a  reasonable  time,  and 
it  has  been  held  improper  to  decree  that  the  vendee  be  permitted  to 
keep  possession  of  the  land  at  a  reasonable  rent  until  his  claim  is 
satisfied.' 

XI.  Who  May  Take  Advantage  of  Statutb 

380.  Strangers  Generally. — On  the  theory  that  the  statute  afl'ects 
only  the  remedy  against  the  party  sought  to  be  charged  who  may 
waive  the  defense,  it  is  the  general  rule  that  ils  benefits  cannot  be 
claimed  by  one  who  is  not  a  party  or  privy  to  the  contract  and  is 
not  sought  to  be  charged  personally  thereby.'  .  Thus  where  one  who 
advances  money  as  a  loan  to  enable  a  person,  having  an  oral  contract 
to  purchase  land,  to  complete  the  purch«.se,  and  receives  from  the 
vendor  a  conveyance  as  security  for  the  loan,  cannot  set  up,  in  de- 
fense of  the  vendor's  claim  to  redeem  from  the  conveyance  as  a  mort- 
gage, the  claim  that  the  oral  contract  to  purclui.<e  was  within  the 
statute.*  Similarly  a  stranger  cannot  set  up  the  defense  of  the 
statute  to  defeat  the  title  of  a  buyer  of  goods,  etc.,  claiming  under  an 
oral  contract  of  sale.'  Likewise  it  is  held  that  sureties  who  have 
bound  themselves  by  writing  for  the  perfonnance  of  a  contract  by 
their  principal  cannot  set  up  the  defease  that  the  contract  of  their 
principal  was  within  the  statute,  as  this  defense  is  one  personal  to 
the  principal.'    It  is  generally  recognized  that  where  a  man  before 

20.  MeCampbell  v.   McCampbell,  5  Wash.  508,  129  Pac.  86,  Ann.   Cns. 

Litt.  (Ky.)  92,  15  Am.  Dec.  48.  1914C   553;    Draper   v.    Wilson,   143 

Notes:   105  A.   S.   R.  797;  L.R.A.  Wis.  510,  128  N.  W.  66,  21  Ann.  Cas. 

1916D  484;  2  Ann.  Cas.  932.  1387. 

1.  37  L.B.A.(N.S.)  642.  Notes:  127  A.  S.  R.  756;  21  Ann. 

2.  McCampbell    v.    McCampbell,    5  Cas.  1388. 

Litt.  (Ky.)  92,  15  Am.  Dec.  48.  4,  Houser   v.   Lament,   66  Pa.    St. 

3.  Wolke  V.  Fleming,  103  Ind.  105,   311,  93  Am.  De<-.  755. 

2  -N.  E.  325,  53  Am.  R«p.  495;  Jack-  6.  Cowan  v.  Adams,  10  Me.  374,  25 

son  V.  Stanfield,  137  Ind.  592,  36  N.  Am.  Dec.  242;  Draper  v.  Wilson,  143 

E.  345,  37  N.  E.  14,  23  L.R  A.  588;  Wis.   510,   128  N.    W.   66,  21   Ann. 

Hamlin  v.  Simpson,  105  la.  125,  74  N.  Cas.  1387. 

W.    906,    44   L.R.A.    397;    Lamb    v.  6.  Backus  v.  Feeks,  71  Wash.  508, 

Morrow,  140  la.  89,  117  N.  W.  1118,  129  Pac.  86.  Ann.  Cas.  1914C  553. 

18     L.R.A.(N.S.)     226;     Cowan     v.  Notes:  127  A.  S.  R;  758;  21  Ann. 

Adams,  10  Me.  374,  25  Am.  Dec.  242;  Cas.  1389. 

St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  A*  to  defenses  available  to  snreties 

Mo.  169,  25  S.  W.  192,  906,  26  L.R,A.  graierally,  see  Pbinctpal  akd  Sdbjbtt, 

751;  Rice  v.  Manley,  66  N.  Y.  82,  23  vol.  21,  p.  1075  et  seq. 
Am.   Rep.   30;   Backus  v.  Feeks,   ~' 
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iHarriagc  uiake?  a  contract  to  sell  land  and  after  marriage  makes  a 
conveyance  in  pursuance  of  the  contract  his  wife  has  no  claim  for 
dower  in  the  land  so  conveyed,'  and  this  has  been  held  true  though 
the  contract  of  sale  was  oral,  on  the  theory  that  the  wife  is  a  stranger 
and  cannot  set  up  the  defense  that  the  contract  is  not  enforceable.* 
The  same  principle  hus  been  applied  as  regards  a  claim  of  dower  or 
curtesy  in  land  held  by  the  deceased  spouse  under  an  oral  trust,  which 
would  not  have  beou  enforceable  against  the  spouse  on  account  of  the 
statute  but  which  wa.-.  voluntiuily  executed.*  A  lessor  as  against  the 
assignee  of  the  leasehold  cannot  raise  the  objection  that  the  a.«sign- 
raent  was  within  the  statute.*" 

38L  Tortfeasors  Generally. — One  who  wrongfully  seizes  or  retains 
goods  claimed  by  another  under  a  contract,  unenforceable  against 
the  previous  owner  on  account  of  the  stiitute,  cannot  according  to 
the  better  view  set  up  the  defense  that  the  contract  was  within  the 
statute.**  Thus  where  it  is  sought  to  recover  chattels  in  replevin, 
though  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
or  right  of  po.^'-^o.ssion,**'  one  who  wrongfully  withholds  possession 
from  the  plaintitf,  who  claims  title  under  an  oral  contract  of  sale. 
<'annot,  if  there  is  no  privity  between  himself  and  the  seller,  set  up 
the  defense  that  the  sale  to  the  plaintiff  was  within  the  statute,  if  it 
was  otherwise  sufficient  at  common  law  to  transfer  the  title  to  the 
jjlaintiff.*'  It  has  also  been  held,  where  damages  are  sought  against 
a  telegraph  comj)any  for  negligence  in  the  transmission  and  delivery 
of  a  telegram,  alleged  to  have  resulted  in  the  loss  of  an  advantageous 
contract  of  sale,  that  the  telegraph  company  cannot  set  up  the  defense 
that  the  contract  of  sale  was  within  the  statute.**  The  view  seems  to 
have  been  taken,  however,  that  a  defendant,  sued  for  the  conversion 
of  goods  by  one  claiming  title  under  an  oral  contract  of  sale,  may 
set  up  the  defense  that  such  sale  by  the  owner  was  within  the  statute.** 

382.  Third  Person  Interfering  with  Performance  of  Contract. — 
A  party  to  a  contract  may  maintain  an  action  for  damages  against  a 
l>erson  who  maliciously  interferes  and  induces  the  other  party  to  the 
contract  not  to  perform,**  even  though  the  contract  was  not  enforce- 

7.  See  Dower,  voL  9,  p.  575.  13.  Draper    v.    Wilson,    143    Wis. 

8.  Note:  127  A.  S.  R.  759.  510,  128  N.  W.  66,  21  Ann.  Cas.  1387. 

9.  Note:  127  A.  S.  R.  758.  As  to  14.  Notes:  127  A.  S.  R,  766;  21 
the  riglit  to  curtesy  or  dower  in  lands  Ann.  Cas.  1390.  As  to  damages  for 
held  by  a  spouse  in  trust,  see  general,  nepligenee  in  transmission  and  deliv- 
ly,  CuBTKsr,  vol.  8,  p.  396;  Doweb,  ery  of  telegrams,  see  Tbleuraphs  and 
vol.  9,  p.  575.  Tblkphones. 

10.  Note:  21  Ann.  Cfls.  1389.  16.  Kent  v.  Ellis,  31  Can.  Sup.  Ct. 

11.  Notes:   21  Ann.   Cas.   1390;   2  110,  2  British  Rnl.  Cas.  721. 
British  Rul.  Cas.  733.               .  16.  See  Intbrfkrbhoe,  vol.   15,  p. 

12.  See  Replevin,  vol.  23,  p.  866.  52  et  seq. 

733 


Digitized  by 


Google 
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able  by  action  on  account  of  the  statute.*'  The  reason  for  this  is 
that  the  defense  of  the  statute  is  personal  to  the  parties  to  the  con- 
tract and  may  be  waived  by  them  and  therefore  a  stranger  inter- 
fering with  its  performance  cannot  assert  that  the 'contract  was  not 
binding.** 

383.  Privies  of  Party  to  Be  Charged  Generally. — As  a  general  rule 
where  the  contract  sought  to  be  enforced  is  one  affecting  the  title  to 
property,  one  who  by  contract  has  succeeded  to  the  title  of  a  paiiy 
may  take  advantage  of  the  statute  when  the  contract  is  sought  to  be 
enforced  by  the  other  parly.  In  such  a  case  the  vendor  or  seller 
makes  his  election  to  treat  the  prior  verbal  contract  as  void,  when- 
ever he  makes  a  valid  agreement  of  sale  in  the  face  of  it,  and  the  inter- 
mediate purchaser  is  shielded  by  the  statute,  as  well  as  the  vendor  or 
ricllor."  Thus  ordinarily  a  grantee  claiming  under  a  vendor  who 
ha.s  orally  agreed  to  sell  the  land  to  another  succeeds  to  all  the  rights 
of  his  grantor  and  may  set  up  the  defense  of  tlie  stiitutc  where  the 
oral  contract  is  sought  to  be  enforced  against  him ;  **  and  this  is 
equally  true  as  to  one  who  holds  under  a  valid  written  executory 
eoulract  for  the  sale  of  land  and  lie  may  set  up  the  defense  of  tne 
statute  against  the  enforcement  of  a  previous  oral  contract  of  sale 
by  his  vendor;  *  and  also  as  to  a  grantee  claiming  under  an  execution 
sale.*  The  right  of  a  grantee  of  a  vendor  who  had  entered  into  an 
oral  contract  to  sell  the  land  to  set  up  the  defense  of  the  statute  has 
been  upheld  though  he  was  not  a  purchaser  for  value;*  other  cases, 
however,  deny  the  right  of  such  a  grantee  to  set  up  the  defense  when 
his  grantor  confesses  his  previous  oral  contract.*  So  a  grantee  may 
set  up  the  defense  of  the  statute  against  one  claiming  under  a  prior 
oral  agreement  for  a  lease,*  and  a  written  memorandum  of  the  oral 
agreement,  made  by  the  lessor  after  he  has  parted  with  his  title, 

17.  Jackson  v.  Stanfield,  137  Ind.  19.  Marengo  Fh-st  Nat.  Bank  v. 
592,  36  N.  E.  345,  37  N.  E.  14,  23  Blair  State  Bank,  80  Neb.  400,  114 
L.R.A.  588;  Knickerbocker  Ice  Co.  v.  N.  W.  409,  127  A.  S.  R.  762,JLti  Ann. 
Gardiner  Dairy  Co.,  107  Md.  556,  69  Cas.  411. 

Atl.  405,  16  L.R.A.(N.S.)  746;  Cum-  20.  Petty  v.  Petty,  4  B.  Mon.  (Ky.) 

berland   Glass   Mfg.    Co.    v.   DeVVitt,  215,  39  Am.  Dec.  501;  Collms  v.  Lae- 

120  Md.  381,  87  Atl.  927,  Ann.  Cas.  key,  31  Okla.  776,  123  Pac.  1118,  Ann. 

1915A  702;  Benton  v.  Pratt,  2  Wend.  Cas.  1913E  507,  40  L.R.A.(N.S.)  883. 

(N.  y.)  385,  20  Am.  Dec.  623;  Rice  Notes:  127  A.  S.  R.  772,  775;  40 

V.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  L.R.A  (N.S.)  883;  16  Ann.  Cas.  412. 

30.  1.  Notes:    127   A,    S.   R  775;   40 

Notes:  20  Am.  Dec.  626;  34  A.  S.  L.R.A. (iN.S.)  883. 

R.  170;  127  A.  S.  R.  766;  16  L.R.A.  2.  Note:  40  L.R.A.(N.S.)  883. 

(N.S.)  751;  2  Ann.  Cas.  442;  11  Ann.  3.  Petty  v.  Petty,  4  B.  Mon.  (Ky.) 

Cas.  337;  21  Ann.  Cas.  1390.  215,  39  Am.  Dec.  501. 

18.  Jackson  v.   Stanfield,   137   Ind.  Note:  40  L.RA.(N.S.)   883. 
592,  36  N.  E.  345,  37  N.  E.  14,  23  4.  Note:  127  A.  S.  R.  762. 
L.R.A.  588.  6.  Note:  127  A.  S.  B.  773. 
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cau  have  no  effect  against  his  grantee.'  It  is  also  held  that  when  u 
seller  of  chattels  by  a  contract  voidable  by  the  statute  makes  a  sub- 
.equent  valid  sale  or  pledge  and  dehvery  of  the  same  chattels  to  a 
third  person,  he  thereby  repudiates  and  avoids  the  former  contract, 
and  the  subsequent  purchaser  may  invoke  the  statute  for  his  own  pro- 
tection.^ It  has  been  held  immaterial^  in  a  suit  to  enforce  an  oral 
contract  for  an  interest  in  land  against  a  grantee  of  the  vendor,  that 
the  vendor  is  made  a  party  and  files  an  answer  confessing  the  oral 
contract  sought  to  be  enforced.*  The  equities  of  the  case  may  be 
such  as  to  preclude  a  grantee  from  setting  up  the  defense  of  the 
.statute  against  the  enforcement  of  a  previous  oral  contract  by  his 
gi-autor  for  the  sale  of  an  interest  in  the  land.'  But  the  mere  fact 
that  the  second  purchaser  had  knowledge  of  his  vendor's  previous 
oral  contract  to  sell  does  not,  it  has  been  held,  preclude  him  from 
setting  up  the  defense  of  the  statute.'*  If  th^re  has  been  such  part 
performance  of  an  oral  contract  to  sell  land  as  will  entitle  the  vendee 
to  a  decree  for  specific  performance,  a  grantee  with  actual  or  con- 
structive notice  of  the  contract  is  equally  bound  and  cannot  defend 
under  the  statute." 

384.  Heirs  and  Personal  Representatives;  Escheat — The  heir  of 
a  decedent  may  set  up  the  defense  of  the  statute  when  it  is  sought 
to  enforce  against  him  the  decedent's  oral  contract  for  the  sale  of 
land."  And  in  pursuance  of  the  general  rule  that  an  heir  when  it 
is  sought  to  charge  the  decedent's  land  with  the  payment  of  debts 
may  interpose  any  defense  to  the  debt  which  the  decedent  could 
have  made  if  the  suit  had  been  brought  against  him,"  it  would 
follow  that  an  heir  may  set  up  the  defense  of  the  statute  of  fraud.«. 
The  personal  representative  of  a  decedent  may  of  course  set  up  the 
defense  where  it  is  sought  to  charge  the  estate  on  a  contract  within 
the  statute.  Where  a  landowner  dies  without  heirs  capable  of 
inheriting,  aad  a  suit  is  brought  to  enforce  his  oral  contract  foi- 
the  sale  of  the  land  the  state  as  the  successor  to  hia  title  by  eschen' 
may  set  up  the  defense  of  the  statute.'* 

6.  Emery  v.  Boston  Terminal   Co.,   122,  9  S.  Ct.  447,  32  U.  S.  (L.  ed.  i 
178  Mass.  172,  59  N.  E.  763,  88  A.  878. 

S.  R.  473.  Note:  16  Ann.  Cas.  413. 

7.  Marengo    First    Nat.    Bank    v.       11.  Notes:   127  A.   S.   R.   757;  K! 
Blair  State  Bank,  80  Neb.  400,  114  Ann.  Cas.  413. 

N.  W.  409, 127  A.  S.  R.  752, 16  Ann.  12.  Notes:    127  A.  S.  R.  777;  1(! 

Cas.  411.  Ann.  Cas.  413,  414. 

Notes:  127  A.  S.  R.  774;  16  Ann.  13.  See    DBsrKirr    and    Distribj- 

Cas.  412.  TiON,  vol.  9,  p.  96  et  seq. 

8.  Petty  v.  Petty,  4  B.  Man.  (Ky.)  14.  Notes:   127   A.   S.   R.  778;   Ifi 
215,  39  Am.  Dec.  501.  Ann.  Cas.  413. 

9.  Notes:    127   A.    S.    R.   772;   40  See  generally,  Escheat,  vol.  10.  p 
L.R.A.(N.S.)  884;  16  Ann.  Caa.  413.  802  et  seq. 

10.  Moore  v.  Crawford,  130  U.  S. 
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•385.  Creditors  of  Party  to  Contract;  General  Rule, — ^The  rule 
that  tliird  persons  cannot  invoke  the  statute  of  frauds  for  their  own 
henefit,  when  the  parties  to  the  contract  are  willing  to  waive  the 
icquircments  of  the  statute,  has  been  applied  as  well  to  creditors  of 
a  party  as  to  any  other  strangers  to  the  contract.*'  Thus  ordinarily, 
where  a  partj"^  to  such  a  contract  performs  on  his  part  by  a  conveyanw 
of  property  at  a  time  when  he  is  insolvent,  his  creditors  cannot  attack 
the  conveyance  or  transfer  on  the  ground  that  it  was  voluntary  and 
thei-efore  without  consideration.*'  This  has  been  held  true  where 
one  receives  a  conveyance  of  land  under  an  oral  agreement  to  hold 
in  trust  or  reconvey,  which  could  not  have  been  enforced  against  him, 
and  voluntarily  reconveys  in  pursuance  of  the  trust.*'  So,  as  a  gen- 
oral  rule,  where  an  oral  contract  to  answer  for  the  debt  of  another  is 
executed  by  a  transfer  or  conveyance  of  land,  creditors  of  the  grantor 
cannot  assert  the  unenforceability  of  the  original  contract  and  thereby 
impugn  the  conveyance  as  without  consideration.**  For  the  reason 
that  an  assignee  for  the  benefit  of  creditors  stands  merely  in  the 
shoes  of  the  assignor  and  does  not  occupy  the  position  of  an  innocent 
purchaser  for  value,  it  has  been  held  that  he  cannot  set  up  the  defense 
of  the  statute  to  the  enforcement  of  a  contract  which  his  assignor  con- 
fesses and  is  willing  to  perform,  such  as  an  oral  contract  for  the  sale 
of  land.*' 

386.  Lien  Creditors. — ^Where  in  pursuance  of  an  oral  contract  for 
the  sale  of  land  the  vendor  executes  a  conveyance  after  a  judgment 
has  been  recovered  against  him  or  an  execution  has  been  levied  on 
the  land  at  the  suit  of  one  of  his  creditors,  it  has  been  held  that  the 
judgment  creditor  cannot  set  up  the  defense  of  the  statute  to  defeat 
the  conveyance,  but  stands  in  the  same  position  as  though  the  con- 
tract was  in  writing.*'  This  has  also  been  held  true  where  a  judg- 
ment debtor  had  by  an  oral  contract  sold  chattels  which  were  there- 
after levied  on  by  the  judgment  creditor  and  tho  latter  has  been 
denied  the  right  to  set  up  the  defense  that  the  sale  was  within  the 
>iatute.*  In  some  cases,  however,  creditors  who  have  obtained  a  lien 
on  land  by  the  recovery  of  a  judgment  or  levy  of  an  execution  have 
l>een  permitted  to  set  up  the  defen.ee  of  the  statute  to  the  judgment 
ilohtor's  oral  contract  to  convey  though  he  confesses  or  is  willing  to 

15.  Notes:  127  A.  S.  B.  770;  L.R.A.   408,  1  Anu.  Caa.  856. 
i;»l(!D  1213;  21  Ann,  Cas.  1390.  Note:  L.B.A.191fiD  1217. 

16.  Minn.s  v.  Morse,  15  Ohio  668,  46       18.  Note:  127  A.  S.  E.  7C3. 

Am.  Dec.  590.  19.  Notes:  127  A-  S.  R-  7.56,  770; 

Notes:   127  A.  S.  R.  770;  L.R.A.  L.RA..  191GD  1215;  16  Ann.  Gas.  414. 

lOKiD  1217:  21  Ann.  Cas.  1390.  21  Ann.  Gas..  1390. 

17.  Bailey  v.  Wood,  211  Mass.  37,  20.  Minns  v.  Moree,  15  Ohio  568, 45 
i'7  N.  E.  902,  Ann,  Cas.  1913A  950;  Am.  Dec.  590. 

Minn.s  V.  Morse,  15  Ohio  568,  45  Am.       Notes:  L.R.A.1916D  1213:  21  Aun. 
I  )ec.  590.    See  also  Collins  v.  Collins,   Cos.  1390. 
!  s  Md.  473,  57  Atl,  597,  103  A,  S.  R.       1.  Note:  X,.R.A.19l6D  1215. 
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execute  the  contr^.'  And  a  sheriff  levying  on  goods  at  the  instance 
of  judgment  creditors  as  the  property  of  a  seller,  who  has  sold  them 
under  an  oral  contract  unenforceable  on  account  of  the  statute,  has 
been  held  entitled,  on  the  theory  that  he  had  succeeded  to  all  the 
rights  of  the  judgment  debtor,  in  such  property,  to  set  up  the  defense 
of  the  statute.'  If  there  has  been  part  performance  by  a  vendee 
holding'  imder  an  oral  contract  for  the  sale  of  land  such  as  will 
entitle  him  to  a  decree  for  specific  performance  a  court  of  equity 
will  fully  protect  him  against  the  lien  of  a  subsequent  judgment 
creditor  of  the  vendor.* 

387.  Settlement  by  Husband  on  Wife. — ^In  case  of  an  oral  ante- 
nuptial agreement  by  a  husband  to  make  a  settlement  upon  his  wife 
in  consideration  of  the  marriage,  if  the  husband  after  marriage  conveys 
or  settles  property  on  her  in  pursuance  of  the  prior  agreement,  she, 
according  to  the  better  view,  is  deemed  a  volunteer,  and  the  settlement 
is  subject  to  attack  by  the  husband's  creditors  to  the  same  extent  as 
any  other  voluntary  transfer  of  his  property  for  the  benefit  of  his 
wife;*  and  it  is  immaterial  that  the  conveyance  contains  a  recital 
that  it  is  made  in  pursuance  of  the  oral  agreement,*  or  that  it  relates 
to  property  belonging  to  the  wife  before  marriage  which  the  hus- 
band became  entitled  to  under  his  common  law  marital  rights.'  If 
pursuant  to  the  previous  oral  contract,  a  conveyance  is  made  before 
the  marriage  though  on  the  same  day  it  cannot  be  attacked  by  the 
grantor's  creditors  on  the  ground  that  such  previous  contract  wa.« 
unenforceable,  as  the  consideration  for  the  conveyance  is  not  the  pre- 
vious oral  contract  but  the  marriage  itself.*  And  it  has  been  held' 
that  if  the  oral  agreement  is  based  on  a  valuable  consideration  in 
addition  to  the  marriage,  the  transfer  by  the  husband  to  his  wife  after 
marriage  in  pursuance  thereof  may  be  sustained  as  against'  his  cred- 
itors, though  it  may  not  have  been  enforceable.* 

2.  Notes:  L.R.A.1916D  1215;  21  plained  in  Manniu?  ▼.  Riley,  52  N.  J. 
Ann.  Cas.  1390.  Eq.  39,  27  Atl.  810,  eharaeterizing  as 

3.  Notes:  127  A.  S.  R.  760;  L.R.A.  dictum  a  statement  to  the  contrary); 
1916D  1216.  As  to  whether  a  sale  Reade  v.  Livingfston,  3  Johns.  Ch.  (N. 
without  change  of  possession  is  sufB-  Y.)  481,  8  Am.  Dec.  520;  Barnes  v. 
cient  to  pass  title  as  against  levying  Black,  193  Pa.  St  447,  4A  Atl.  550, 
creditors  of  the  seller,  see  Sales,  vol.  74  A.  S.  R.  694. 

24,  p.  50.  Notes:  90  A.  S.  R.  510;  1  L.R.A. 

4.  Butler  v.  Thompson,  45  W.  Va.  518;  11  L.R.A.{N.S.)  594;  L.R.A. 
<i60,  31  S.  E.  960,  72  A.  S.  R.  838.        1916D  1218;  13  Ann.  Cas.  559;  Ann. 

Note:  L.R.A.1916B  1217.  Cas.  1915^  272. 

5.  Lloyd  V.  Fulton,  91  U.  S.  479,  23       6.  R«ade  v.  Livingston,  3  Johns.  Ch. 
IT.  S.  (L.  ed.)  363;  Carter  v.  Worth-  (N.  Y.)  481,  8  Am.  Dec.  520. 
ington,  82  Ala.  334,  2  So.  516,  60  Am.       Note:  L.R.A.1916D  1220. 

Rep.  738;  Deshon  v.  Wood,  148  Mass.       7.  Note:  13  Ann.  Cas.  560. 
132,  19  N.  E.  1,  1  L.R.A.  518;  Bat-       8.  Miller  v.  Sire,  224  Fed.  424,  140 
terthwaite  v.  Eraley,  4  N.  J.  Eq.  4S9,    C.  C.  A.  118,  L.R.A.1916D  1211. 
43  Am.  Dec.  618  (as  limited  and  ex-       9.  Note:  L.R.A.1916D  1229. 
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388.  Condemnation  Proceedings;  Federal  Captured  and  Abandoned 
Property  Act  of  1863. — The  principle  that  a  stranger  cannot  take 
advantage  of  the  statute  has  been  applied  in  condemnation  proceed- 
ing and  it  has  been  held  that  the  party  seeking  to  condemn  land  can- 
not assert  the  defense  of  the  statute  against  a  contract  between  the 
landowner  and  a  third  person  affecting  the  value  of  the  land.*"  And 
it  has  been  held  that  where  one  railway  company  has '  an  oral 
contract  to  purchase  land  from  the  owner  which  is  executed  by 
a  conveyance  after  another  company  instituted  eminent  domain  pro- 
ceedings to  condemn  the  land,  the  latter  cannot  set  up  the  defense  that 
the  oral  contract  was  within  the  statute.^^  As  against  one  holding 
under  an  oral  lease  for  a  longer  period  than  a  year,  which  the  statute 
declares  shall  operate  to  create  an  estate  at  wUl  only,  it  has  been 
held  that  where  the  party  instituting  condemnation  proceedings  has 
acquired  the  entire  estate  of  the  lessor,  he  may  set  up  the  invalidity 
of  the  oral  lease  as  against  the  claim  of  the  lessee  for  damages  for  the 
taking  of  his  estate.*'  The  question  has  arisen  where  chattels  were 
sold  under  an  oral  contrtict  of  sale  sufficient  at  common  law  to  pass 
the  title,  but  unenforceable  against  the  seller  by  reason  of  the  statute, 
as  to  whether  the  United  States  as  claimant  under  the  Captured  and 
Abandoned' Property  Act  of  March  12,  1863,  could  assert  the  defense 
of  the  statute  to  defeat  the  title  of  the  buyer.  It  has  been  held  that 
the  government  could  do  so  where  the  statute  provides  that  the  oral 
sale  shall  not  be  allowed  to  be  good,** 

389.  Insurance  Company. — ^The  rule  that  a  stranger  cannot  avail 
himself  of  the  defense  of  the  statute  has  frequently  been  applied 
where  an  insurance  company  has  sought  to  show  that  the  insurwl 
had  no  interest  in  the  property  because  the  contract  under  which  he 
claimed  was  within  the  statute  and  therefore  unenforceable  against 
the  party  under  whom  the  insured  claimed.**  Thus  though  a  lessee 
holds  under  a  lease  unenforceable  against  the  lessor  by  reason  of  the 
statute  this  does  not  affect  his  insurable  interest  in  the  leasehold 
estate,  and  the  insurer  cannot  set  up  the  defense  of  the  statute  to 
defeat  or  diminish  the  amount  of  the  insured's  recovery.**    So  where 

10.  St.  Louis,  etc.,  R.  Co.  v.  Clark  S.  143,  21  U.  S.  (L.  ed.)  307.  But 
121  Mo.  169,  25  8.  W.  192,  26  L.R.A.  see  Briggs  v.  United  States,  143  U. 
751.  S.  346,  12  S.  Ct.  391,  36  U.  S.   (L. 

11.  Note:  127  A.  S.  R.  766.  ed.)    180    (the  provision  involved   in 

12.  Emery  v.  Boston  Terminal  Co.,  this  case  seems,  however,  to  have  been 
178  Mass.  172,  59  N.  E.  763,  86  A.  S.  the  one  directed  against  transfers  in 
R.  473.    It  is  to  be  noted  in  this  case  fraud  of  creditors). 

that  the  court  lays  stress  on  the  prop-  Note :  127  A.  S.  R.  778. 

oeition  that  the  condemnor  comes  in  14.  Notes:  127  A.  S.  R.  764,  769; 

by  a  new  and  paramount  title  if  there  21  Ann.  Cas.  1390. 

is  such  a  thing  as  a  new  title  known  to  16.  Getchell  v.  Mercantile,  etc.,  Mut. 

the  law.  F.  Ins.  Co.,  100  M".  274.  83  Atl.  810. 

IS.  Mahan  ▼.  United  States,  88  U.  Ann.   Cas.  1913E  738  and  note:   42 
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a  creditor  takes  out  insurance  on  the  life  of  his  debtor  the  insurance 
company  cannot  set  up  the  defense  that  the  obligation  of  the  debtor 
to  the  creditor  was  unenforceable  on  account  of  the  statute  and  for 
that  reason  that  the  creditor  had  no  insurable  interest  in  the  life  of 
his  debtor,*' 

Xn.  Pleading  and  Practice 

390.  Declaring  on  or  Pleading  Contract  Generally. — In  an  action 
at  law,  it  is  not  necessary,  as  a  general  rule,  in  the  absence  of  a  stat- 
ute changing  the  common  law  form  of  pleading,  to  allege  that  the 
contract  was  in  writing.*'  This  is  equally  true  under  the  code  form 
of  pleading,**  and  when  the  suit  is  in  equity.**  The  reason  generally 
given  for  this  is  that  the  question  as  to  whether  the  contract  was  in 
writing  is  a  matter  of  evidence  to  be  proved  at  the  •trial,*'*  and  that 
the  statute  was  not  intended  to  make  any  change  in  the  rules  of 
pleading  and  therefore  when  a  contract  or  agreement  is  declared  on 
generally,  Avithout  stating  whether  it  was  in  writing  or  not,  it  will, 

L.B.A.(N.S.)  135  and  note.    See  also  270;  Indiana  v.  Woram,  6  Hill    (N. 

Berry   v.    American    Cent.    Ins.    Co.,  Y.)   33,  40  Am.  Dec.  378;  Logan  v. 

132  N.  Y.  49,  30  N.  E.  254,  28  A.  S.  Brown,  20  Okla.  384,  95  Pac.  441,  20 

R.  548.    As  to  the  insurable  interest  of  L.R.A.(N.S.)  298;  James  v.  Fulcrod, 

a  lessee  generally,  see  Insurance,  vol.  5  Tex.  612,  65  Am.  Dee.  743;  Hotcb- 

14,  p.  916.  kiss  V.  Ladd,  36  Vt.  593,  86  Am.  Deo. 

16.  Notes:   127  A.   S.  R.  769;  21  679. 

Ann.  Cas.  1390.    As  to  the  insurable  Notes:  16  Am.  Dec.  143;  86  Am. 

interest  of  a  creditor  in  the  life  of  his  Dec.  684;  78  A.  S.  R.  648;  49  L.R.A. 

debtor,  see  Insdbance,  vol.  14,  pp.  (N.S.)  2,  42. 

924r-925.  18.  Van  Epps  v.  Redfield,  68  Conn. 

17.  Brown  v.  Adams,  1  Stew.  (Ala.)  39,  35  Atl.  809,  34  L.R.A.  360;  Drap- 
51,  18  Am.  Dec.  36;  Johnson  v.  Han-  er  v.  Macon  Dry  Goods  Co.,  103  Qa. 
son,  6  Ala.  351,  41  Am.  Dec.  54;  661,  30  S.  E.  566,  68  A.  S.  R.  136; 
Whilden  v.  Merchants',  etc.,  Nat.  McCoy  v.  McCoy,  32  Ind.  App.  38, 
Bank,  64  Ala.  1,  38  Am.  Rep.  1;  Ens-  C9  N.  E.  193,  102  A.  S.  R.  223;  Shar- 
ley  v.  Hollingsworth,  170  Ala.  396,  54  key  v.  McDenuott,  91  Mo.  G47,  4  S. 
So.  95,  Ann.  Cas.  1912D  652;  Cur-  "W.  107,  60  Am.  Rep.  270;  Marston  v. 
tiss  V.  Aetna  L.  Ins.  Co.,  90  Cal.  245,  Suett,  66  N.  Y.  20f),  23  Am.  Rep.  43. 
27  Pac.  211,  23 .A.  S.  R.  114;  Draner  Notes:  8G  Am.  Dec.  685;  78  A.  S. 
V.  Macon  Drv  Goods  Co.,  103  Ga.  661,  R.  648;  40  L.R.A. (N.S.)  2. 

30   S.  E.  566,  68  A.  S.  R.  136    (ex-  19.  Matming  v.  Pipi)en,  86  Ala.  357, 

plaining  and  limiting  an  earlier  case) ;  5  So.  572,  11  A.  S.  R.  46;  Switzer  v. 

Delaware  Ins.  Co.  v.  Pennsylvania  P.  Skile."*,  3  Giiman    (111.)    529,  44  Am. 

Ins.  Co.,  126  Ga.  380.  55  S."  E.  330,  7  Dec.  723;   Spovn-  v.  Desjardins,  141 

Ann.  Cas.  1134;  Spcyer  v.  Desjardins,  III.  641,  32  N.  E.  283,  36  A.   S.   R. 

144  III.  641,  32  N.  E.  283,  36  A.  S.  473;  James  v.  Fulcrod,  5  Tex.  512,  55 

R.  473;  Kibbv  v.  Chitwood,  4  T.  B.  Am.  Dee.  743. 

Mon.    (Ky.)    91,   16   Am.   Dec.   143;  Notes:  16  Am.  Dec.  149;  49  L.B.A. 

Sprague  v.  Hosie,  155  Mich.  30,  118  (N.S.)   2. 

N.  W.  497, 130  A.  S.  R.  558, 19  L.R.A.  20.  Johnson  v.  Hanson,  6  Ala.  351, 

(N.S.)    874;   Sharkey  v.  McDermott.  41  Am.  Dec.  54;  Dawson  v.  Miller,  20 

91  Mo.  647,  4  S.  W.  266,  60  Am.  Rep.  Tex.  171,  70  Am.  Dec.  380. 
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for  tlie  purpose  of  testing  the  sufficiency  of  the  complaint,  be  pre- 
sumed to  be  in  writing.* 

391.  Application  and  Limitation  of  Rule. — ^In  application  of  the 
aoueral  rule  announced  in  the  preceding  pai-agraph  it  is  held  that 
the  complaint  in  an  action  on  a  promise  to  answer  for  the  debt  of  ' 
iuiother  need  not  allege  that  the  promise  was  in  writing,*  The  same 
is  true  where  the  action  is  founded  on  a  contract  for  the  sale  of  an 
interest  in  land,'  as  in  case  of  a  suit  for  the  specific  performance  of 
such  a  contract;  *  a  contract  not  to  be  performed  within  a  year,'  and 
wlieio  it  is  one  for  the  sale  of  goods  of  a  sufficient  value  to  bring  it 
within  the  statute.*  If  the  complaint  expressly  shows  that  the  con- 
tract was  oral  and  no  facts  are  alleged  to  take  the  transaction  out 
of  the  operation  of  the  statute,  it  is  generally  recognized  that  thL« 
renders  the  corriplaint  defective  and  subject  to  demurrer  for  failure 
to  state  a  cause  of  action.'  Due  to  statutes  construed  as  changing 
the  common  law  form  of  pleading,  it  is  held  in  some  jurisdictions  in 
this  country  that  the  complaint  must  allege  that  the  contract  was  in 
writing,®  such  as  a  provision  requiring  a  copy  of  the  contract,  when 
in  writing,  to  be  filed  with  the  complaint,  and  if  no  contract  is  so  filed 
it  is  to  be  presumed  that  it  was  oral ;  •  or  one  placing  written  contracL- 
on  the  same  footing  as  sealed  instruments  and  requiring  them  to  be 
expressly  declared  on.'* 

392.  Pleading  Defense  of  Statute  Specially. — Where  it  does  not 
appear  on  the  face  of  the  complaint  in  an  action  at  law  whether  the 
contract  on  which  the  action  is  founded  is  in  writing  or  not,  iho  view 
has  been  taken  in  England,  though  it  does  not  seem  that  this  has  been 
followed  in  practice  in  the  later  cases,  that  a  special  plea  setting  up 

1.  Draper  v.  Macon  Dry  Goocls  Co.,  6.  Draper  v.  Macon  Dry  Goods  Co.. 
103  Ga.  631,  30  S.  E.  566,  68  A.  S.  103  Ga.  661,  30  S.  E.  566,  68  A.  S.  K. 
1{.   130;    Sliarkey   v.   McDermott,   91   13(1 

Mo.  647,  4  S.  W.  107,  60  Am.  Rep.  N'ote:  49  L.R.A.(N.S.)  4  et  seq. 

•270.  7.  See  infra,  par.  399. 

Notes:  16  Am.  Dec.  149;  78  A.  S.  8.  Hunt  v.  Elliott,  80  Ind.  245,  41 

R.648;49L.R.A.(N.S.)  6.  Am.  Rep.  794;  McCoy  v.  McCoy,  32 

2.  Brown  v.  Adams,  1  Stew.  (Ala.)  Ind.  App.  38,  69  N.  E.  193,  102  A.  S. 
51,  18  Am.  Dee.  3(J;  State  v.  Woram,  R.  223;  Boone  v.  Coe,  153  Ky.  233, 
6  Hill  (N.  Y.)  33,  40  Am.  Dec.  .378.  154  S.  W.  900,  51  L.R.A.(N.S.)    907. 

Notes:  86  Am.  Dec.  685;  49  L.R.A.  Notes:  86  Am.  Dec.  685;  78  A.  S. 

(N.S  )  3  et  scri.  648;  49  L.R.A.(N.S.)  5  et  seq. 

3.  Notes:  86  Am.  Dee.  685;  49  9.  Hunt  v.  ElUott,  80  Ind.  245,  41 
L.R.A.(N.S.)  3  et  seq.  Am.  Kep.  794,                   .„     „«    . 

4.  Van  Epps  v.  Redfleld,  68  Conn.  Notes:  16  Am.  Dec.  150;  86  Am. 
39,  35  Atl.  809,  34  L.R.A.  360;  James.  Dee.  685. 

V    Fulcrod,  5  Tex.  512,  55  Am.  Dec.  10.  Boone  v.  Coe,  153  K.v.  233,  154 

743;  Dawson  v.  Miller,  20  Tex.  171,  S.  W.  900,  51  L.R.A. (N.S.)  907.    But 

70  Am.  Dec.  380.  see  Kibby  v.  Chitwood,  4  T.  B.  Mon. 

5.  Note:  49  L.R.A. (N.S.)  4  et  seq.  (Ky.)  91,  16  Am.  Dec.  143. 
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the  statute  is  improper.**  In  this  country,  however,  a  special  plea 
has  been  held  proper,  though  the  defense  would  have  been  available 
under  the  general  denial  or  general  issue;  **  and  at  most  the  objection 
to  such  a  plea  is  that  it  amounts  to  the  general  issue  and,  if  such  is 
the  case,  the  abjection  can  be  taken  only  by  a  special  demurrer."  1» 
equity  the  general  practice  both  in  England  and  in  this  country  is 
to  plead  specially  the  defense  of  the  statute  and  the  same  is  true 
under  the  code  practice.  If  the  defendant  admits  the  oral  contract 
and  at  the  same  time  insists,  by  way  of  defense,  upon  the  protection 
of  the  statute,  the  defense  must  prevail  as  a  competent  bar.**  And  tliu 
defendant  is  permitted  by  way  of  plea  to  assert  the  defense  of  tlie 
statute  without  being  compelled  to  admit  or  deny  by  answer  the  mak- 
ing of  the  oral  agreement,  unless  it  be  a  case  of  part  performance 
appealing  on  the  face  of  the  bill  taking  the  transaction  out  of  the 
operation  of  the  statute.*'  If,  however,  the  bill  on  its  face  alleges 
facts  operative  in  equity  to  take  the  transaction  out  of  the  statute, 
the  defendant  in  addition  to  his  plea  setting  up  the  statute  must  an- 
swer as  to  the  part  performance,**  and  if  the  bill  states  the  agTeement 
to  be  in  writing,  and  seeks  only  the  execution  of  the  contract,  a  plea 
that  there  is  no  such  agi-cemont  in  writing  will  not  be  received  witli- 
out  an  answer.*'  Where  the  suit  is  one  for  the  specific  performance 
of  an  oral  contract  for  the  sale  of  an  interest  in  laud,  brought  against 
the  heirs  or  representatives  of  the  vendor,  part  performance  bein;i 
relied  on  to  take  the  transaction'  out  of  the  operation  of  the  statute, 
the  defendant  may  by  answer,  without  either  confessing  or  denying 
the  oral  contract,  claim  the  protection  of  the  statute.**  The  view  ha.s 
been  taken  that  if  it  appears  on  the  face  of  the  complaint  that  the 
contract  sought  to  be  enforced  was  not  in  writing,  the  defense  of  the 
statute  must  be  raised  by  demurrer  and  cannot  be  raised  by  answer, 
though  it  might  be  othenvise  if  the  fact  that  the  contract  was  not 
in  writing  did  not  so  appear,  even  though  the  practice  required  the 
complaint  to  show  that  it  was  in  writing.**    This,  however,  does  not 

11.  See  Hotchkiss  v.  Ladd,  36  Vt.  605,  18  Am.  Dec.  751;  Moore  v.  Ward, 
593,  86  Am.  Deo.  679,  referring  to  71  W.  Va.  393,  76  S.  E.  807,  Ann. 
English  authorities.  Cas.  1914C  263,  43  L.R.A.<N.S.)  390. 

12.  Hotchkiss  v.  Ladd,  36  Vt.  593,  Notes;  86  Am.  Dec.  686;  49  L.R.A. 
86  Am.  Dec.  679.    See  also  Townsend  (N.S.)  27,  41. 

v.  Jennison,  7  How.  706,  12  U.  S.  (L.  16.  Meach  v.  Stone,  1  D.  Chip.  (Yt.) 

ed.)   880.  182,  6  Am.  Dee.  719. 

13.  Hotchkiss  v.  Ladd,  36  Vt.  593,  16.  Meach  v.  Stone,  1  D.  Chip.  (Vt.) 
86  Am.  Dec.  679.  182,  6  Am.  Deo.  719. 

14.  Bnrt  v.  Wilson,  28  Cal.  632,  87  17.  Barnes  v.  Teapue,  54  N.  C.  277, 
Am.  Dec.  142;  Falbot  v.  Bowen,  1  A.  62  Am.  Deo.  200. 

K.  Marsh.    (Ky.)   436,  10  Am.  Dec.       18.  Givens  v.  Caldei-,  2  Desaus.  fS. 
747;  Barnes  v.  Teague,  54  N.  C.  277,    C.)  171,  2  Am.  Dee.  686. 
62  Am.  Dec.  200;  Givens  v.  Calder,  2       19.  Notes:    78   A.    S.    R.    6^3 }•  49 
Daaaus.  (8.  C.)  171,  2  Am.  Dec.  686;   LJl.A.(N.S.)  8  et  seq.  .     , 

Heth  v.  Wooldridge,  6  Band.   (Va.) 
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seem  to  be  the  better  view  and  it  has  been  held  that  though  the 
objection  may  be  taken  by  demurrer,  if  the  fact*  that  the  agreement 
was  oral  appears  on  the  face  of  the  complaint,  it  may  also  be  taken 
by  answer.*" 

393.  Form  and  Sufficiency  of  Special  Pleading. — As  regards  the 
form  of  the  plea  or  answer,  it  should  allege  that  the  contract  was  not 
in  writing  and  at  the  same  time  claim  the  general  protection  of  the 
statute.*  It  is  not  necessary  to  specify  what  particular  section  of  the 
statute  is  relied  on  but  if  a  particular  section  is  specified  it  must  be 
the  proper  one.*  A  plea  that  the  note  sued  on  "was  given  in  con- 
sideration of  a  sale  of  land  not  evidenced  by  writing"  is  not  a  plea 
setting  up  the  statute  of  frauds,  but  is  merely  a  plea  of  want  or 
failure  of  consideration.'  In  case  of  a  special  plea  alleging  that  the 
promise  sued  upon  was  one  to  answer  for  the  debt  of  a  person  named, 
a  replication  denying  that  the  promise  was  one  to  answer  for  the  debt 
of  sUch  person,  being  as  broad  as  the  traverse,  has  been  held  good.* 
If  the  statute  of  frauds  is  pleaded  as  a  defense  to  an  action  on  a  con- 
tract for  the  sale  of  lands  situated  in  another  state,  but  there  is  no 
averment  that  the  statute  so  pleaded  is  the  one  in  force  in  that  state, 
the  intendment  will  be  that  the  statute  in  force  in  the  state  where  the 
action  is  brought  is  referred  to,  and  the  plea  is  consequently  bad.' 

394.  Necessity  for  Asserting  Defense  Generally. — The  defense  of 
the  statute  is  a  personal  one  which,  may  undoubtedly  be  waived  by 
the  defendant,'  and  unless  he  sets  up  the  statute  and  relies  on  it 
Ijy  some  proper  pleading,  he  thereby  impliedly  waives  the  objection 
that  the  contract  was  not  in  writing.'  This  has  been  the  rule  in 
equity  practice  from  an  early  date  and  ordinarily  the  defendant  must 
oither  in  his  plea  or  u  wer,  unless  the  bill  is  demurrable,'  claim 
the  protection  of  the  statute;*  and  undouijtedly  if  he  admits  the 

20.  Seamans  v.  Barenteen,  180  N.  6.  McGowen  v.   West,   7  Mo.   569, 

Y.  333,  73  N.  E.  42,  105  A.  S.  R.  759  38  Am.  Dec.  468;  H.  P.  Moore  Lum- 

( overruling  as  dictum  statement  in  an  ber  Corp.  v.  Walker,  110  Va.  775,  67 

earlier  case).  S.  E.  374,  19  Ann.  Cas.  314. 

1.  Notes:  86  Am.  Dec.  687;  78  Notes:  19  Ann.  Caa.  316;  Ann.  Cas. 
A.  S.   R.  657;   49  L.R.A.(N.S.)    40.  1914C  1243. 

2.  Note:  49  L.R.A.(N.S.)  40.  7.  Citty   v.    Southern    Queen   Mfg. 

3.  Edelin  v.  Clarkson,  3  B.  Mon.  Co.,  93  Tenn.  276,  24  S.  W.  121,  A3. 
{Yi.y.)  31,  38  Am.  Dec.  177.  As  to  A.  S.  R.  919;  Robertson  v.  Smith,  94 
the  enforcement  of  a  note  or  other  ob-  Va.  250,  26  S.  E.  579,  64  A.  S.  R. 
ligation  given  for  the  price  of  land  723. 

sold  under  an  oral  contract,  see  supra,       Notes:  86  Am.  Dec.  686;  12  A.  8. 

par.  335.  R.  171;  78  A.  S.  R.  650;  49  L.R.A. 

4.  Hotchkiss  v.  Ladd,  36  Vt.  593,  (N.S.)  24,  30  et  seq;  19  Ann.  Cas. 
86  Am.  Dec.  679.  316;  Ann.  Cas.  1914C  1243. 

6.  Miller  v.  Wilson,  146  Dl.  523,  34       8.  See  infra,  par.  399. 
N.  B.  1111,  37  A.  S.  R.  186.    As  to       9.  Tarleton    v.    Vietes,    1    Oilman 
what  law  governs  such  contracts,  see   (111.)  470,  41  Am.  Dec.  193;  Switzer 
supra,  par.  339.  v.  Skiles,  3  Oilman  (111.)  329,  44  Am. 
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contract  and  dow  not  claim  the  benefit  of  the  statute  he  is  consid- 
ered as  waiving  its  protection.^'  In  pleading  the  statute  under 
tlie  code  system  of  pleading,  the  rules  which  prevail  in  courts  of 
equity  have  been  recognized  and  applied.**  In  an  inferior  court, 
.such  as  a  justice's  court,  where  the  pleadings  are  oral,  the  defendant 
may  rely  on  the  statute  without  pleading  it.  But  objection  should 
1)6  made  to  oral  evidence  of  the  contract,  and  the  attention  of  the 
cuiurt  should  be  directed  to  the  fact  that  the  statute  is  relied  on.*' 
It  has  also  been  held,  in  a  proceeding  by  rule  against  a  purchaser 
at  a  judicial  sale,  summary  in  its  nature,  that  the  defense  of  the 
statute  need  not  be  pleaded.**  If  the  defense  is  under  the  statute 
of  another  jurisdiction  it  must  be  specially  pleaded  and  proved.** 
395.  Reasons  for  and  Application  of  Rule  Generally. — The  reason 
niven  for  the  necessity  of  asserting  the  defense  of  the  statute  is  that  a 
<(>ntract  within  the  statute  is  not  absolutely  void,  but  only  voidable, 
at  the  election  of  the  party  against  whom  it  is  sought  to  be  enforced.** 
Therefore,  though  there  is  some  authority  to  the  contrary,*'  it  is  almost 
universally  held  that  the  objection  that  the  contract  was  within  the 
statute  cannot  be^  raised  for  the  first  time  on  appeal,  even  though  the 
pleadings  ai'e  such  that  it  could  have  been  raised  in  the  court  below ;  *' 


Dec.  723;  Livingstone  v.  Murphy,  187 
Mass.  315,  72  N.  E.  1012,  105  A.  S. 
R.  400;  Pitt  v.  Moore,  99  N.  C.  85, 
5  S.  E.  389,  6  A.  S.  R.  489. 

10.  Burt  V.  Wilson,  28  Cal.  632,  87 
Am.  Dec.  142:  Talbot  v.  Bowen,l  A. 
K.  Marsh.  (Ky.)  436,  10  Am.  Dec 
747;  Henry  v.  Hilliard,  155  N.  C.  372, 
71  S.  E.  439,  49  L.R.A.(N.S.)  1;  Ren- 
der V.  Lillard,  (OkJa.)  160  Pac.  705, 
L.R.A.1917B  1061;  Houser  v.  Lamont, 
55  Pa.  St.  311,  93  Am.  Dec.  755; 
Qivens  v.  Calder,  2  Desaus.  (S.  C.) 
172,  2  Am.  Dec.  686;  Meach  v.  Stone, 
1  D.  Chip.  (Vt.)  182,  6  Am.  Dec. 
719;  Moore  v.  Ward,  71  W.  Va.  393, 
76  S.  E.  807,  Ann.  Cas.  1914C  263, 
43  L.R.A.(N.S.)  390. 

Notes:  86  Am.  Dec.  686;  78  A.  S. 
li.  650,  657;  49  L.R.A.(N.S.)  23',  19 
Ann.  Cas.  318. 

•  11.  Osborne  v.  Endioott,  6  Cal.  149, 
65  Am.  Dec.  498;  Hamer  v.  Sidway, 
124  N.  Y.  538,  27  N.  E.  256,  21  A.  S. 
R.  693,  12  L.R.A.  463. 

Note:  86  Am  Dec.  687. 

See  infra,  par.  397,  as  to  the  avail- 
ability of  the  defense  of  the  statnte 
under  s  general  denial. 

12.  Notes:  49  L.R.A.(N.8.)  21,  28; 
Ann.  Cas.  1912D  40. 
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IS.  Robertson  v.  Smith,  94  Ya.  260, 
26  S.  E.  579,  64  A  S.  R.  723. 

Note:  49  L.RA.(N.S)  25. 

As  to  whether  the  statute  applies  to 
judicial  sales,  see  supra,  par.  205. 

14.  Miller  v.  Wilson,  146  lU.  523,  34 
N.  E.  Ull,  37  A.  S.  R.  186.  As  to 
what  law  governs  generally,  see  supra, 
par.  336  et  seq. 

15.  Citty  v.  Southern  Queen  Mfg. 
Co.,  93  fenn.  276,  24  S.  W.  121,  42 
A.  S.  R.  919. 

Note:  86  Am.  Dec.  686. 

16.  Notes:  L.R.A.1917B  1071;  Ann. 
Cas.  1912D  50. 

17.  Feeney  v.  Howard,  79  Cal.  525, 
21  Pac.  984,'  12  A.  S.  R.  162.  4  L  R.A. 
826;  Render  v.  Lillard  (Okla.)  160 
Pae.  705,  L.R.A.1917B  1061  (promise 
to  answer  for  the  debt  of  another) ; 
Sartwell  v.  Sowles,  72  Vt.  270,  48  Atl. 
11,  82  A.  S.  R.  943;  First  Nat.  Bank  v. 
Geske,  85  Wash.  477,  148  Pac.  593, 
Ann.  Cas.  1917B  564. 

Notes:  86  Am.  Dec.  687;  49  L.R.A. 
(N.S.)  29;  L.R.A.1917B  1071;  Ann. 
Cas.  1914C  1243. 

As  to  the  review  on  appeal  of  ques- 
tiona  not  raised  below,,  see  generally 
AppeaIi  akd  Erbob,  voL  2,  p.  09  et 
seq. 
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and  if  the  defense  of  the  statute  is  not  raised  until  after  verdict  it  is 
held  too  late  to  do  so.**  Also,  as  &  general  rule,  if  the  party  to  be 
chjirged  permits  without  objection  the  oral  contract  to  be  established 
by  evidence  he  waives  the  defense  of  the  statute ; "  and  where  no 
objection  is  raised  to  the  admission  of  oral  evidence  of  the  contract 
until  the  testimony  on  both  sides  is  in  it  is  too  late  to  claim  the 
protection  of  the  statute.*"  The  authorities  are  not  in  entire  accord, 
but  this  has  been  held  true  though  the  defendant  may  have  spec- 
ially pleaded  the  defense  of  the  statute;  he  must  stifl  in  such  a 
case  object  to  its  proof  by  oral  testimony.*  If  the  defendant's  plead- 
ings are  such  as  to  entitle  him  to  raise  the  defense,  he  does  not  waive 
inch  defense  when  he  has  once  made  timely  objection  tQ  oral  testimony 
on  the  issue  and  been  overruled,  by  not  repeating  the  objection 
as  other  similar  testimony  is  produced,  nor  by  afterward  testifyinti: 
to  his  understending  of  the  conversation,  nor  by  reiiuesting  find- 
ings of  fact  based  on  all  the  testimony,  nor  by  requesting  declara- 
tions of  law  not  including  the  statute,  nor  by  failing  to  mention  the 
statute  in  his  motion  for  a  new  trial  which  alleges  the  admission  of  in- 
competent evidence  over  objection.*  The  conduct  of  the  parties  and  the 
course  of  the  trial  may  have  been  such  as  will  preclude  the  plaintiff 
from  taking  advantage  of  the  failure  of  the  defendant  to  plead  the  de- 
fense of  the  statute.*  The  court  is  not  authorized  of  its  own  motion 
merely  to  invoke,  the  protection  of  the  statute  for  a  party  who  does  not 
himself  plead  it  or  in  some  way  rely  upon  it  during  the  trial.*  The  rule 
requiring  the  protection  of  the  statute  to  be  specially  pleaded  appUos 
only  to  contracts  which  were  previously  capable  of  vahd  proof  by 
oral  evidence,  but  which  are  declared  to  be  unenforceable  unless  in 
writing,  and  does  not  apply  to  the  provision,  frequently  included  in 
and  referred  to  as  the  statute  of  frauds,  rendering  invalid  as  against 
creditors  certain  transfers  by  an  insolvent.  Therefore  in  an  answer 
justifying  the  seizure  of  goods  under  legal  process,  where  they  had 
been  previously  transferred,  the  pleader  is  not  required  to  refer 
specially  to  the  statute  against  fraudulent  conveyances  and  ti-ansfers.* 

18.  H.  P.  Moore  Lumber  Corp.  v.  1.  Note:  78  A.  S.  R.  654. 
Walker,  110  Va.  775,  67  S.  E.  -374,  2.  McKee  v.  Rudd,  222  Mo.  344, 121 
19  Ann.  Cas.  314.  8.  W.  312,  133  A.  S.  R.  529. 

19.  Henry   v.   Hilliard,  155  N.   C,  3.  McNeU  v.  Corbett,  39  Can.  Snp. 
372,  71  S.  E.  439,  49  L.R.A.(N.S.)  1;  Ct.  608,  10  Ann.  Cas.  98. 

Sartwell  v.  Sowles,  72  Vt.  270,  48  Atl.  4.  Chicago  Attachment  Co.  v.  Davis 

11,  82  A,  S.  R.  943.    See  also  Brown-  Sewing  Maeh.  Co.,  142  ID.  171,  31  N. 

ing  V.  Berry,  107*N.  C.  231,  12  S.  E.  E.  438, 15  L.R.A.  754.    See  also  Henry 

195,  10  L.R.A.  726.  v.  Hilliard,  155  N.  C.  372,  71  S.  E. 

Notes:  78  A.  S.  R.  654;  49  L.R.A.  439,  49  L.R.A.(N.S.)  1. 

(N.S.)  12  et  seq.;  19  Ann.  Cas.  317.  5.  Dearing  v.  MeKinnon  Dash,  etc., 

20.  Montgomerv  v.  Edwards,  46  Vt.  Co.,  165  N.  Y.  78,  68  N.  B.  773,  80 
151,  14  Am.  Rep.  618.  A.  S.  R.  708. 
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'  396.  General  Issue. — ^Under  the  common  law  form  of  pleadilig, 
where  the  declaration  is  on  the  common  counts  or  even  specially 
on  thj  contract  and  it  does  not  appear  from  the  declaration  whether 
the  contract  is  or  is  not  in  writing,  the  defendant  may  tmder  the 
general  issue  avail  himself  of  the  defense  of  the  statute,  as  it  cannot 
be  known  before  the  evidence  is  heard  that  any  contract  or  what  con- 
tract within  the  statute  will  be  proven  or  insisted  upon.*  So  where 
the  action  is  in  tort  for  damages  for  false  and  fraudulent  represen- 
tation as  to  the  financial  credit  of  a  third  person,  it  is  held  that  the 
defendant  may  under  the  general  issue  avail  himself  of  the  defense 
of  the  statute  requiring  such  representation  to  be  in  writing  to  be 
actionable.'  The  broad  view  has  been  taken,  however,  that  the  defense 
of  the  statute  is  not  available  under  a  plea  of  the  general  issue.* 

397.  General  Denial;  Code  Practice. — Under  the  code  form  of 
pleading  the  authorities  are  not  in  accord  as  to  whether  the  defense  of 
the  statute  is  available  under  a  general  denial,  without  claiming  the 
benefit  of  the  statute.  In  some  jurisdictions  the  practice  in  courts  of 
equity  is  adopted  and  the  defendant  is  required  to  assert  affirmatively 
the  defense  of  the  statute,  and  cannot  interpose  the  defense  under  a 
general  denial ;  •  and  a  fortiori  the  defense  cannot  be  raised  if  the 
ilcfendant  admits  the  contract,  as  substantially  set  out  in  the  com- 
plaint, without  claiming  the  protection  of  the  statute.**  In  other 
jurisdictions,  and  this  is  the  view  taken  in  a  majority  of  the  code 
states,  the  defendant  is  permitted  under  a  general  denial  to  set  up  the 

6.  Townsend  v.  Jennison,   7  How.  fendant  is  entitled  to  avail  himself  uf 

706,  12  U.  S.  (L.  ed.)  880;  Hunter  v.  the    defense    of    the    statute    without 

Randall,  62  Me.  423, 16  Am.  Rep.  490;  pleading  the  same,   though   he  eould 

Morgart  v.  Smonse,  103  Md.  463,  €S  not  have  done  so  if  the  plaintiff  had 

Atl.  1070,  115  A.  S.  R.  367,  7  Ann.  declared  specially  on  the  guaranty  of 

Cas.    1140;    Sprague   v.    Hosie,    155  payment. 

Mich.  30,  118  N.  W.  497,  130  A.  S.  7.  New  York  Third  Nat.  Bank  v. 

R.  558,  19  L.R.A.(N.S.)   874;  Owen  Stee).  129  Mich.  434,  88  N.  W.  1050, 

V.  Riddle,  81  N.  J.  L.  546,  79  Atl.  886,  64  L.R.A.  119. 

Ann.  Cas.  1912D  45;  Howell  v.  Har-  Note:   49   L.R.A.(N.S.)    43. 

vev.  65  W.  Va.  310.  64  S.  E.  249.  22  8.  Citv    v.    Southern    Qneen    Mfg. 

L.R.A. (N.S.')    1077.      See    also    New  Co..  03  Tenn.  276,  24  S.  W.  121,  42 

York  Third  Nat.  Kank  v.  Steol.  12$>  A.  S.  R.  919  (attempting  to  explain 

Mich.  434,  8H  X.  \X.  1050,  64  L.R.A.  but   in    effect   overruling    an   earlier 

119.                               •  case). 

Notes:  S()  Am.  Dec.  686;  78  A.  S.  Notes:  78  A.  S.  R.  652;  Ann.  Cas. 

R.  C52;  49  L.R.A.(N.S.)  11,  40.  43;  1912D  50. 

Ann.  Cas.  1912D  46,  50.  9.  Brigham  v.  Carlisle,  78  Ala.  243, 

In  Boorstein  v.   Moffatt,  36  Nova  86  Am.  Rep.  28. 

ScoHa  81,  5  British  Rul.  Cas.  89,  it  is  Notes:  86  Am.  Dec.  687;  78  A.  S. 

held  that  where  the  plaintiff  declares  R.    651;   49   L.R.A.(N.S.)    13;    Ann. 

generally  as  for  work  and  labor,  and  Cas.  1912D  48  et  seq. 

seeks   to   rbcover  oh  -the  defendant's  10.  Notes:  86  Am.  Dec.  687;  Ann. 

oral  promise  to  pay  for  work  and  la-  Cas.  1912D  49. 

bor  done  for  a  third  person,  the  de-  '       ' 
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defense  of  the  statute,  the  courts  following  the  rule  of  tlie  common 
law  rather  than  the  equity  practice.**  So  under  a  general  denial,  in 
an  action  for  fraud  based  on  representations  as  to  the  financial  credit 
of  a  third  person,  the  defendant  is  permitted  to  assert  the  defense  of 
the  statute  requiring  such  representations  to  be  in  writing  to  be  action- 
able.»« 

398.  Denial  of  Contract. — The  rule  prevails  in  a  few  jurisdictions 
in  this  country  that  the  defendant  cannot,  under  a  general  denial  of 
the  making  of  the  contract,  assert  the  defense  of  the  statute  of  frauds, 
as  such  a  denial  is  consistent  with  an  intention  to  put  in  issue  simply 
the  fact  whether  an  agreement  was  entered  into  either  orally  or  in 
writing.**  This  is  also  the  rule  in  England  under  the  Judicature 
Act  and  the  rules  of  court.**  According  to  the  modern  equity  prac- 
tice, however,  if  the  defendant  denies  the  making  of  the  contract 
he  is  permitted  to  set  up  the  defense  of  the  statute  though  its  benefit 
was  not  expressly  claimed  in  his  answer,  the  plaintiff  being  required 
to  prove  his  case,  against  the  objection  of  the  defendant,  by  proof 
competent  under  the  statute  to  show  an  enforceable  contract.**  And 
the  denial  in  the  repUcation  of  the  plaintiff  of  the  making  of  the 
contract  set  up  by  the  defendant  has  been  held  as  effective  as  a 
special  plea  of  the  statute.*'  This  is  also  true,  accordinc;  to  the  great 
weight  of  the  authorities,  under  the  code  form  of  pleading.*'  The 
rule  permitting  the  defense  of  the  statute  to  be  asserted  under  a  denial 
of  the  making  of  the  contract  is  especially  applicable  where  the  com- 
plaint alleges  a  contract  in  writing ;  and  though  the  rule  prevails  that 

11.  Hurt  V.  Ford,  142  Mo.  283,  44  25  U.  S.  (L.  ed.)  797.  See  also  Tal- 
S.  W.  228,  41  L.R.A.  823;  McKee  v.  bot  v.  Bowen,  1  A.  K.  Marsh.  (Ky.) 
Rudd,  222  Mo.  344,  121  S.  W.  312,   436,  10  Am.  Dec.  747. 

133  A.  S.  B.  629;  Riiff  v.  Riibe,  68  Notes:   49  L.R.A.(N.S.)    16;   Ann. 

Neb.  543,  94  N.  W.  517,  4  Ann.  Gas.  Gas.  1912D  46. 

462;   Render  v.   liilard   (Okla.)    160  16.  Dunphy  v.  Ryan,  116  U.  S.  491. 

Pac.  705,  L.R.A.1917B  1061.  6  S.  Gt.  486,  29  U.  S.   (L.  ed.)  703 

Notes:  86  Am.  Dec.  687;  78  A.  S.  (announcing  the  law  of  Montana  terri- 

R.   653;   49   L.R.A.(N.S.)    U;   Ann.  tory). 

Gas.  1912D  46.  17.  Wynn  v.  Garland,  19  Ark.  23. 

12.  McKee  v.  Rudd,  222  Mo.  344,  68  Am.  Deo.  190;  Feeney  v.  Howard, 
121  S.  W.  312, 133  A.  S.  R.  529.  It  is  79  Gal.  625,  21  Pae.  984,  12  A.  S.  B. 
also  held  in  this  ease  that  the  defense  162,  4  LJl.A.  826;  Fontaine  v.  Bush, 
is  not  waived  by  a  further  denial  40  Minn.  141,  41  N.  W.  465,  12  A.  S. 
"that  at  any  time  either-  directly  or  R.  722;  Jordan  v.  Greensboro  Fur- 
otherwise  he  [the  defendant]  made  nace  Go.,  126  N.  C.  143,  35  S.  E.  247, 
any  representation"' to  Uie  plaintiff  as  78  A.  S.  R.  644;  Render  v.  Lillard, 
to  the  solvency  of  the  third  person.  (Okla.)    160   Pac.   705,   L.R.A.1917B 

This  is  also  true  aa  to  the  general  1061;  Browning  v.  Berry,  107  N.  C. 

issue.    See  supra,  par.  396.  231,  12  S.  E.  196,  10  L.R.A.  726. 

13.  Notes:  78  A.  S.  B.  656;  tf  Notes:  78  A.  S.  R.  654,  656;  49 
L.RA.(N.S.)  20,  23.  LJl>&..(N,S.)    16;  Ann.   Gas.   1912D 

14.  Note:  40  L.R.A.(N.S.)  89.  46. 

15.  May  v.  Sloan,  101  U.  S.  231, 
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the  defendant  cannot  set  up  the  defense  of  the  statute  under  a  gen- 
eral denial  or  denial  of  the  making  of  the  contract,  when  it  does  not 
appear  on  the  face  of  the  complaint  whether  the  contract  was  in 
writing  or  not,  he  may  do  so  when  a  contract  in  writing  is  alleged 
and  an  oral  contract  is  sought  to  be  proved.**  Where  the  complaint 
expressly  declares  on  an  oral  contract  it  has  heen  held  that  under  a 
denial  of  the  making  of  the  conti-act  the  defendant  may  assert  the 
protection  of  the,  statute  by  objecting  to  oral  testimony  to  prove  the 
same.** 

399.  When  Defense  May  Be  Raised  by  Demurrer. — The  broad  view- 
has  been  taken  that  the  defense  of  the  statute  cannot  be  raised  by 
demurrer,  as  the  demurrer  is  an  admission  of  the  making  of  the  con- 
tract.**  According  to  the  great  weight  of  authority,  however,  whero 
in  an  action  at  law,  both  at  common  law  and  under  the  code  prac- 
tice, the  complaint  expressly  shows  that  the  contract  was  oral  and 
no  facts  are  alleged  to  take  the  transaction  out  of  the  operation  of  the 
statute,  the  defense  of  the  statute  may  be  raised  by  demurrer.*  Thifi 
is  also  true  in  equity  where  the  bill  affirmatively  shows  that  the  con- 
tract was  oral  and  no  circumstances  taking  it  out  of  the  operation 
of  the  statute  are  alleged,'  or  where  the  facts  alleged,  admitting  tlio 
same  to  be  true,  are  insufficient  to  take  the  case  out  of  the  operation 
of  the  statute.'    A  party  may  admit  the  parol  agreement  in  his  answer, 

18.  Notes:  78  A.  S.  R.  664,  656;  49  277,  72  Am.  Dec.  97;  Van  Doren  v. 
L.R.A.(N.S.)  21,  40;  Ann.  Cas.  1912D  Tjader,  1  Nev.  380,  90  Am.  Dec.  498; 
49.  Searaans  v.  Barentsen,  180  N.  Y.  333, 

19.  Jordan  v.  Greensboro  Furnace  73  N.  E.  42,  105  A.  S.  R.  769. 
Co.,  126  N.  C.  143,  35  8.  E.  247,  78  Notes:  86  Am.  Dec.  686;  11  A.  S. 
A.   S,   R.   644.     See  also   Givens  v.  R.  51;  78  A.  S.  R.  649,  652;  49  L.R.A. 
Calden,  2  Desaus.  (S.  C.)  171,  2  Am.  (N.S.)  7. 

Dec.  686.  2.  Randall  v.  Howard,  2  Black  585, 

Notes:  86  Am.  Dec.  687;  78  A.  S.  17  U.  S.   (L.  ed.)  269;  Thompson  v. 

R.  650.  New  South  Coal  Co.,  135  Ala.  630, 

In  Hurt  V.  Ford,  142  Mo.  283,  44  34  So.  31,  93  A.  S.  R.  49,  62  L.RA. 

S.  W.  228,  41  L.R.A.  823,  where  the  551;  Harper  v.  Goldsehmidt,  156  Cal. 

defendant  set  up  in  his  answer  an  oral  245.  104  Pae.  451,  134  A.  S.  R.  124, 

contract  by  way  of  defense,  the  plain-  28  L.R.A.(N.S.)  689;  Dickon  v.  Mc- 

tiff,  under  the  general  denial  in  bis  Kinley,  163  HI.  318,  45  N.  E.  134,  54 

replication,  was  held  entitled  to  assert  A.  S.  R.  471;  Ahrend  v.  Odiome,  IIS 

the  defense  of  the  statute.    See  supra,  Mass.  261,  19  Am.  Rep.  449;  Box  v. 

])ar.  333,  as  to  the  general  status  of  Stanford,  13  Smedes  &  M.  (Miss.)  93, 

contracts  within  the  statute.  51  Am.  Dec.  142;  Meach  v.  Stone,  1 

20.  Notes:  78  A.  8.  R.  653;  49  D.  Chip.  (Vt.)  182,  6  Am.  Dee.  719. 
LJl.A.(N.S.)  25,  40.  Notes:  86  Am.  Dec.  686;  49  LJl.A. 

1.  Norton   v.    St^^myer,    175   Fed.  (N.S.)  7. 
756,  99  C.  C.  A.  332,  20  Ann.  Cas.      3.  Dicken  v.  MeKinley,  163  111.  318. 

1134;  Ji^nson  v.  Hanson,  6  Ala.  351,  45  N.  E.  134,  54  A.  S.  R.  471;  Box 

41  Am.  Dec.  54;  Thompson  v.  New  t.  Stanford,  13  Smedes  &  M.  (Miss.) 

Sooth  Coal  Co.,  135  Ala.  630,  34  So.  93.  51  Am.  Dec.  142.    See  supra,  par. 

31,  93  A.  S.  R.  49,  62  L.R.A.  561;  392,  as  to  the  effect  of  a  confession  or 

Wentworth   v.   Wentworth,  2  Minn,  admiasion  of  the  eontrtot  at  the  same 
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and  yet  insist  on  the  statute.  It  is  the  same  thing  to  demur,  where 
it  appears  on  the  face  of  the  bill  that  the  agreement  was  not  in  writ- 
ing, thereby  admitting  the  facts,  but  denying  the  right  to  relief.* 
The  same  rule  prevails  under  the  code  form  of  pleading  both  as  to 
actions  at  law  and  those  of  an  equitable  nature.'  Where  the  rule 
prevails  that  the  complaint  must  allege  a  written  contract  or  circum- 
stances taking  the  transaction  out  of  the  statute  and  the  complaint 
fails  to  do  so,  the  defense  may  be  raised  by  demurrer.'  But  where 
the  rule  prevails  that  it  is  not  necessary  to  allege  in  the  declaration  or 
complaint  that  the  contract  is  in  writing,'  and  it  does  not  appear  from 
the  complaint  that  it  was  not  in  writing,  the  defense  of  the  statute 
cannot  be  raised  by  demurrer,  either  general  or  special.* 

400.  Contract  Introduced  by  Answer. — ^Though  some  cases  lay 
down  the  rule  that  a  defendant  pleading  a  contract  in  bar  of  the 
plaintiflf's  cause  of  action  should  show  that  the  contract  is  in  writing,' 
the  better  view  is  that  the  same  rule  applies  to  an  answer  setting  up 
a  contract  as  applies  to  a  complaint,  and  that  it  is  not  nece.<!sary  to 
show  that  the  contract  was  in  writing.*"  Where  a  contract  is  first 
introduced  into  the  case  by  the  defendant  in  his  answer  as  a  defense 
to  the  bill,  and  it  does  not  appear  whether  such  contract  was  in  writ- 
ing or  not,,  the  better  view,  according  to  the  modern  practice,  is  that 
the  complainant,  to  take  advantage  of  the  defense  of  the  statute  to  such 
contract,  should  meet  the  new  matter  by  an  amendment  of  his  bill. 
Formerly,  when  a  special  replication  was  allowable,  he  could  insist 
on  the  statute  in  his  replication.  That  form  of  replication  is  now 
disused  and  superseded  by  the  general  replication,  which  merely  puts 
in  issue  the  truth  of  the  answer.  A  general  replication  would,  there- 
fore, have  the  effect  of  waiving  the  benefit  of  tlie  statute."  Where 
the  contract  is  first  brought  into  the  case  as  a  basis  for  a  counter- 
time  claiming  the  benefit  of  the  stat-  Oilman  (111.)  529,  44  Am.  De2.  723: 
ute.  Speyer  v.  Desjardins,  144  111.  641,  32 

4.  Box  V.  Stanford,  13  Smedes  &  M.  N.  E.  283,  36  A.  S.  R.  473;  Kibby  v. 
(Miss.)  93,  51  Am.  Dec.  142.  Chitwood,  4  T.  B.  Mon.  (Ky.)  91,  16 

5.  Wentworth  v.  Wentworth,  2  Am.  Dec.  143;  Logan  v.  Brown,  20 
Minn.  277,  72  Am.  Dee.  97.  Okla.   334,   95   Pac.   441,   20   L.R.A. 

6.  McCoy  V.  McCoy,  32  Ind.  App.  (N.S.)  298.  See  also  Hamer  v.  Sid- 
;J8,  69  N.  E.  193,  102  A.  S.  R.  223;  way,  124  N.  Y.  538,  27  N.  E.  266,  21 
Boone  v.  Coe,  153  Ky.  233,  154  S.   A.  S.  R.  693,  12  L.R.A.  463. 

W.  900,  51  L.R.A.(N.S.)  907.  Notes:  36  A.  S.  R.  477;  78  A.  S. 

Notes:  78  A.  S.  B.  653;  49  L.B.A.  B.  652;  49  L.B.A.(N.S.)  2,  30. 

(N.S.)  7.  9.  Note:   49   L.R.A,(N.S.)    23,  44. 

'  7.  See  supra,  par.  390.  10.  Tarleton    v. .  Vietes,    1    Oilnuui 

8.  Manning  v.  Pippin,  86  Ala.  357,  (111.)   470,  41  Am.  Deo.  193. 

5  So.  572,  11  A.  S.  B.  46;  Van  Epps  Notes:  86  Am.  Dec.  687;  49  L.B.A. 

V.  Eedfield,  68  Conn.  39,  35  Atl.  809,  (N.S.)    23,  44. 

34  L.B.A.  360;  Draper  v.  Macon  Dry  11.  Tarleton    v.    Vietes,    1    Oilman 

Goods  Co.,  103  Oft.  661,  30  S.  E.  566,  (III.)  470,  41  Am.  Dee.  193. 

08  A.  8.  R.  136;  Switzer  v.  Skiles,  3  Note:  78  A.  S.  B.  649. 
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claim,  the  plaintiff  should,  as  a  general  rale,  set  up  the  defense  of 
the  statute  in  iiis  reply  if  he  intends  to  rely  upon  it.^*  But  it  has  been 
held  that  the  defense  may  be  relied  upon,  though  not  pleaded  in  reply 
to  a  counterclaim,  under  a  statute  providing  that  "the  statement  of 
any  new  matter  in  the  answer  in  avoidance  or  constituting  a  defense 
or  counterclaim,  must,  on  the  .trial,  be  deemed  controverted  by  the 
opposite  party."  *•  • 

401.  Where  Stranger  Is  Party. — If  the  contract  is  relied  on  by  a 
party  thereto  as  against  a  third  person,  as  evidence  of  the  former's 
title,  it  has  been  held  that  such  third  person  is  not  required  to  plead 
the  defense  of  the  statute  but  may  require  that  the  party  alleging 
such  contract  prove  a  valid  contract  in  all  respects,  a  remote  anaiogj' 
to  this  being  found  in  the  general  rule  that  a  stranger  need  not 
make  profert  of  a  deed.**  This  rale  has  been  applied  so  as  to  per- 
mit a  public  service  corporation  seeking  to  condemn  land  under  the 
power  of  eminent  domain  to  attack  the  title  of  one  holding  under 
an  oral  lease  from  the  landowner  on  the  ground  that  siich  lease 
was  within  the  statute.*'  And  the  view  has  been  taken  that  where 
the  plaintiflf  in  pji  action  for  the  conversion  of  a  chattel  bases  his 
title  on  a  sale  to  him  by  a  thii-d  person,  the  defendant  may  raise 
the  objection  that  the  sale  was  invalid  under  the  statute  without 
pleading  the  defense.*' 

12.  -Note:  78  A.  S.  R.  649.  R.  473.    As  to  whether  the  rule  pro- 

IS.  Steed  v.  Harvey,  18  Utah  367.  hibiting  a  stranger  from  asserting  the 

.54  Pac.  1011.  72  A.  S.  R.  789   (A&-  defense  of  the  statute  applies  in  swh 

cided  prior  to  the  adoption  of  a  pro-  a  case,  see  supra,  par.  388. 

vision  expressly  requiring  a  reply  to  16.  Kent  v.  Ellis,  81  Can.  Sup.  Ct.- 

new  matter  amounting  to  a  eounter-  110,  2  British  Rul.  Cas.  721.     As  a 

claim).  matter  of  pleading  this  decision  may 

Note:  49  L.R.A.(N.S.)  24.  be  correct  and  in  line  with  the  Massa- 

14.  Emery  v.  Boston  Terminal  Co.,  chusetts  ease  above  cited,  but  it  is 
178  Mass.  172,  59  N.  E.  763,  86  A.  contrary  to  the  great  weight  of  the 
S.  R.  473;  Kent  v.  Ellis,  31  Can.  Sup.  authority  in  permitting  a  stranger  to 
Ct.  110,  2  British  Rul.  Cus.  721.  the  Contract  to  assert  the  defense  of 

Note:  49  L.R.A.(N.S.)   44.  the  statute.     See  supra,  par.  380  et 

15.  Emery  v.  Boston  Terminal  Co.,  seq.,  as  to  the  right  of  a  stranger  to 
178  Mass.  172,  59  N.  E.  763,  86  A.  S.   assert  the  defense. 
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I.  Introduction 

1.  Scope  «f  Article. — ^Tbe  purpose  of  this  title  is  to  treat  (rf  the 
general  principles  relating  to  the  form,  characteristics,  validity  and 
construction  of  statutes.  In  the  modem  law,  perhaps  no  subject  in 
any  topical  arrangement  of  the  law  calls  for  mention  and  partial 
treatment  with  relation  to  specific  matters  under  so  many  titles  as  the 
subject  of  statutes.  Hence,  matter  relating  to  the  subject  will  be 
found  in  a  great  many  places  in  the  work.  Most  of  the  titles  under 
which  sonic  treatment  of  the  subject  is  to  be  expected  will  readily 
suggest  themselves,  while  others  are  indicated  by  the  cross  references 
scattered  throughout  this  title  and  by -the  general  index  at  the  end 
of  the  work.  While  the  scope  and  extent  of  the  legislative  power  is 
outlined  here,  it  is  more  fully  treated  under  the  subject  of  confltito> 
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tional  law,*  and  is  referred  to  as  fo  specifio  matters  in  a  large  number  of 
titles.  The  subject  of  the  delegation  of  legislative  power  is  not  touched 
upon  at  all,  but  will  be  found  to  be  .adequately  treated  elsewhere.- 
While  the  general  principles  relating  to  the  enactment  of  statutes 
are  here  treated,  the  constitution  and  organization  of  legislative  bodies 
axe  covered  by  other  titles.*  The  validity  of  statutes  because  of  other 
than  constitutional  defects  is  treated  and  even  questions  of  constitu- 
tional validity  arc,  to  some  extent,  necessarily  considered,  but  for 
a  complete  treatment  of  the  constitutionality  of  statutes,  i-eferenee 
must  be  had  to  the  title  under  which  the  general  principles  are  treated,* 
and  to  the  many  titles  under  which  questions  as  to  the  constitutionality 
of  particular  statutes  arise.  While  the  subject  of  special  and  local 
legislation  is  fully  considered  here,  the  subject  of  class  legislation 
within  the  meaning  of  the  constitutional  guaranty  of  the  equal  pro- 
tection of  the  laws  is  treated  in  the  appropriate  title.'  In  the  treat- 
!nenl  of  the  rules  of  construction  only  the  authorities  which  involved 
the  construction  of  statutes  are  used  in  this  title.  Analogous  rules 
and  authorities  may,  in  many  instances,  be  found  in  the  titles  which 
treat  of  the  construction  of  constitutional  provisions*  and  of  con- 
tracts.' In  considering  the  subject  of  statutory  construction  and 
interpretation,  an  attempt  has  been  made  to  give  an  exhau.-tivc 
iroatment  of  the  general  principles,  accompanied  by  such  illustratioiis 
of  their  application  as  has  seemed  necessary  to  their  proper  ohicida- 
lion,  leaving  questions  as  to  the  proper  interpretation  of  particular 
.statutes  to  the  specific  titles,  of  which  there  are  many.*  While  the 
rule  of  construction  that  statutes  should  be  given  a  prospective  rather 
than  a  retrospective  operaticm  is  treated  at  length  in  this  title,  tlu 
tonatitutionality  of  ex  post  facto  and  retrospective  legislation  is 
treated  in  the  appropriate  title.* 

2.  Definition. — A  statute  is  an  act  of  the  legislature  as  an  organi/.v«! 
body;  *"  it  is  the  written  will  of  the  legislature,  expressed  accordin.<;  i  r 
the  form  necessary  to  constitute  it  a  law  of  the  state,  and  rondcri'  I 

1.  See  CoNSTiTOTiONAL  Law,  vol.  6,  7.  See  Contracts,  vol.  6,  p.  83-i  ct 
p  1.  seq. 

2.  See  CoxsTiTUTiONAL  Law,  vol,  6,  8.  See,  for  example,  the  following: 
p.  164;  MrxiciPAi.  Corporations,  Adoption  op  Children,  vol.  1,  p.  i"»'>; 
vol.  19,  p.  706;  Public  Officers,  vol.  Bankruptcy,  vol.  3,  p.  168;  Limit. \ 
22,  pp.  374,  422;  Statbs,  ante,  p.  377  tiok  op  Actions,  vol.  17,  p.  682. 
n't  seq.  MoNOPOLiBS  and  Combinations,  vol. 

3.  See  States,  ante,  p.  337  et  seq.;  19,  p.  110.    And  see  also  the  geuera; 
Territories;  United  St.vtes.  index  at  the  end  of  this  work. 

4.  See  CoNSTiTunovAL  Lx\w,  vol.  6,  9.  See  Constitutional  Law,  vol.  (i. 
p.  70.  p.  290. 

5.  See  CoKSTiTimoNAL  Law,  voL  6,  10.  State  v.  Pardow,  91  N.  C.  550, 
p.  369.  49  Am.  Rep.  652. 

6.  See  CONSTITDTIOKAL  Law,  vol.  6, 
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authentic  by  certain  pic^ribed  forms  and  solemnities.  As  employed 
in  this  title,  the  term  means  a  law  directly  passed  by  the  legislative 
body  of  the  state. 

3.  Joint  Resolutions. — ^Under  the  constitutidns  of  some  states,  joint 
resolutions  are  recognized  as  the  equivalent  of  laws  enacted  by  a  bill ; 
and  when  the  constitutional  requirements  have  been  complied  with, 
such  resolutions  are  accorded  the  force  and  effect  of  law.**  Joint  reso- 
lutions of  Congress  are  not  distinguishable  from  bills,  and,  if  approved 
by  the  President  or  if  duly  passed  without  hisapproval,  they  have  all 
the  effect  of  acts  of  Congress.**  But  the  general  rule  is  that  ft  joint  or 
concurrent  iTSolution,  adopted  by  the  legislature,  will  not  have  the 
force  or  effect  of  a  law  where  the  constitution,  under  which  the  Icgisla- 
live  body  operates,  requires  the  enactment  of  all  laws  to  be  in  some 
prescribed  form  other  than  by  resolution.**  Under  a  constitutional 
provision  that  no  law  shall  be  passed  except  by  bill,  a  mere  resolution 
is  not  a  competent  method  of  expressing  the  legislative  will,  if  that 
expression  is  intended  to  have  the  force  of  law  and  bind  others  than 
the  members  of  the  houxc  or  houses  adopting  it.  The  requirements 
of  the  constitution  are  not  met  by  that  method  of  legislation.  Noth- 
ing becomes  law  simply  and  solely  because  men  who  possess  the  legif- 
lative  power  will  that  it  shall  be,  unless  they  express  their  determina- 
tion to  that  effect  in  the  mode  appointed  by  tiie  instrument  which 
invests  them  with  power,  and  under  all  the  forms  which  that  instni- 
ment  has  rendered  essential.**  Although  the  constitution  provides, 
generally,  that  laws  shall  be  enacted  otherwise  than  by  resolution,  it 
may  also  sanction  the  performance  of  particular  acts  by  the  legisla- 
ture whi(;h  may  be  carried  into  effect  by  a  joint  resolution.  Thus 
where  a  state  constitution  provided  that  a  proposed  city  charter  should 
be  submitted  to  the  legislature  for  ita  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amendment,  and,  if  approved  by  a 
majority  vote  of  the  n)embcrr!  elected  to  each  house,  it  shall  become 
the  charter  of  such  city,  it  was  h<^d  that  a  joint  resolution  approving 
the  charter  was  sutticient  to  render  it  Valid.'*  But  even  though  the 
legislature  may.  b\-  joint  resolution,  approve  a  municipal  charter, 
nevertl)eks.s  if  tlio  charter,  so  af)proved,  contains  provisions  conferring 
rights  which  can  be  conferrr^  only  by  a  bill  duly  enacted,  the  charter, 
in  so  far  as  those  provision.s  arc  concerned,  will  be  invalid.*'  Even 
though  a  joint  resolution  may  not  have  the  force  and  effect  of.  law, 

11.  Note:  18  Ann.  Cas.  707.  497,  18  Ann.  Cas.  705  and  note. 

12.  See  i\rullan  v.   State,  114  Cal.       14.  Mullan  v.   State,  114  Cal.  578, 
578,  46  Pac.  670,  34  L.R.A.  262.  4«  Pac.  670,  34  L.R.A.  262. 

Note:  18  Ann.  Cas.  707,  708.  Note:  18  Ann.  Cas.  706,  707. 

13.  Mullan  v.  State,  114  Cal.  578,  15.  Brooks  v.  Fischer,  79  Cal.  173, 
46  Pac.  670,  34  L.R.A.  282;  State  v.  21  Pac.  652,  4  L.E.A.  429. 
Cunningham,  39  Mont.  197,  103  Pac.  16.  Note:  18  Ann.  Cas.  707. 
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it  ia  neverthelesB  aa  effective  means  of  expressing  the  will  of  the  legis- 
lature for  administrative  purposes;  and,  as  such,  it  may  be  enforced." 

4.  Municipal  Ordinances  and  By-La^rs  Distinguished. — A  munic- 
ipal ordinance  or  by-law  is  a  regulation  of  a  general,  permanent 
nature  enacted  by  the  governing  council  of  a  municipal  corporation.'* 
It  is  a  subordinate  law  and  must  not  conflict  with  either  the  con- 
stitutional or  statutory  law,**  and,  unless  expressly  authorised  by  the 
legislature,  must  be  reasonable,"  whereas  a  statute,  although  subordi- 
nate to  the  constitution,  is  not  dependent  for  its  validity  upon  its 
reasonableness  nor  limited  in  operation  by  prior  statutes.  While  a 
by-law  or  ordinance  of  a  municipal  corporation  may  be  such  an  exer- 
cise of  legislative  power  delegated  by  the  legislature  to  the  corporation 
aa  a  political  subdivision  of  the  state,  having  all  the  force  of  law  within 
the  limits  of  the  municipality,  that  it  may  properly  be  considered  as 
a  law  within  the  meaning  of  the  provision  of  the  constitution  of  the 
United  States  which  declares  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts,*  it  is  not  a  statute  in  the  ordinary  sense 
of  the  term,  nor  within  the  meaning  of  the  term  aa  employed  in  this 
title.  While  ordinances  receive  incidental  mention  in  this  title  they 
are  particularly  treated  in  the  title  which  treats  of  the  law  of  munici- 
pal corporations.* 

5.  Effect  of  Construction  and  Change  of  Construction. — Aftor  a 
.statute  has  been  settled  by  judicial  construction,  the  construction 
l>ecomes,  so  far  as  contract  rights  acquired  under  the  statute  arc  con- 
cerned, as  much  a  part  of  the  &<tatute  as  the  text  itself,  and  a  change  of 
decision  is  to  all  intents  and  purposes  the  same  in  its  effect  on  contracts 
as  an  amendment  of  the  law  by  means  of  a  legislative  enactment. 
Hence  the  rule  is  to  give  a  change  of  judicial  construction  in  respect  to 
a  statute  the  same  effect  in  its  operation  on  contracts,  and  e.vi.sting  con- 
tract rights  that  would  be  given  to  a  legislative  enactment :  that  is  to 
say,  make  it  prospective  but  not  retroactive.*    The  purpose  of  this  rule 

17.  State  V.  Bailey,  16  Ind.  46,  79  2.  See  Municipal  Cqrporatioxs, 
Am.  Dec.  405;  State  v.  Thorson,  9  S.  vol.  19,  p.  884. 

D.  149,  68  N.  W.  202,  33  L.B.A.  582.       3.  Douglass  v.  Pike  County,  101  U. 
Note:  18  Ann.  Cas.  706.  S.  677,  25  U.  S.  (L.  ed.)  968;  Tavlor 

18.  Shaub  v.  Lancaster  City,  156  v.  Tpsilanti,  105  U.  S.  60,  26  V.  S. 
Pa.  St.  362,  26  Atl.  1067,  21  L.R.A.  (L.  ed.)  1008;  Louisiana  v.  Pilsburv, 
tWl.  105  U.  S.  278,  26  U.  S.  (L.  ed.)  1090; 

19.  .See  Municipal  Cobpobatioks,  Rallo  County  v.  Douglass,  105  U.  S. 
vol.  19,  p.  803.  728,  26  U.  S.  (L.  ed.)  957;  Harmon  v. 

20.  See  Monioipal  C(HtPOaATiOKS,  Auditor  of  Public  Accounts,  123  HI. 
vol.  19,  p.  805.  122, 13  N.  E.  161,  5  A.  S.  R.  502 ;  Has- 

1.  New  Orleans  Water- Works  Co.  v.  kett  v.  Maxey,  134  Ind.  182,  33  N.  E. 

Louisiana  Sugar  Refining  Co.,  125  U.  358,  19  L.R.A.  379;  Thomas  v.  Stole, 

5.  18,  8  S.  Ct.  741,  31  if.  S.  (L.  ed.)  76  Ohio  St.  341,  81  N.  E.  437,  118  A. 
607.     See  Cohbtetdtional  Law,  vd.  S.  R.  884  and  note,  10  L.RJ^.(N.S.) 

6,  p.  331.  1112;  Ray  v.  Western  Pa.  Natural  Gas 
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'  is  to  secure  the  full  operation  of  the  constituti<mal  prohibition  of  laws 
impairing  the  obligaticm  of  contracts.  It  is  apparent,  alike  from  the 
terms  in  which  the  rule  is  stated  and  from  its  reason  and  purpose,  that 
it  can  be  invoked  only  for  the  enforcement  of.  rights  which  rest  in 
contract* 

II.  Kinds  op  Statutes 

Public  and  Private,  General  and  Special  or  Looal  Acts 

6.  Distinction  between  Public  and  Private  Acts. — ^The  distinction 
between  public  and  private  acts  is  of  importance  in  connection  with 
the  general  rule  that  courts  will  take  judicial  notice  of  public  acts  but 
not  of  private  acts,  which  must  be  pleaded  and  proved.'  It  has  been 
said  that  the  distinction  between  public  and  private  acts  has  become 
very  artificial  and  shadow}'  since  legislative  bodies  have  adopted  the 
prindple  of  publishing  in  printed  form  all  statutes  which  they  pass. 
Some  of  the  states  keep  up  the  distinction  by  making  a  difference  in 
the  manner  in  which  public  and  private  acts  shall  be  published,  and 
in  such  cases  this  difference  is  to  be  observed  and  may  become  of  some 
consequence.* 

7.  Public  Acts. — A  public  act,  according  to  Blackstone  (1  Bl.  Com. 
86),  is  a  universal  rule,  that  regards  the  whole  community.  In  thip 
country,  it  has  been  said,  the  disposition  has  been,  on  the  whole,  to 
enlai^  the  limits  of  the  class  of  public  statutes  and  to  bring  within 
it  all  enactments  of  a  general  character,  or  which  in  any  way  affect 
the  community  at  large.'  While  public  acts  are  usually  general 
in  their  character  and  operation,  and  equally  applicable  in  all  parts  of 
the  state,  a  statute  will  not  be  deemed  private  merely  because  it 
extends  only  to  particular  localities  or  classes  of  persons.*  In  the 
category  of  public  acts  are  many  which  operate  on  local  subjects, 
but  which  relate  to  public  uses,  such  as  an  act  incorporating  a 
county,  fixing  its  boundaries,  establishing  a  courthouse,  canals,  turn- 
pikes, railroads,  etc.;  •  acts  incorporating  a  city  or  village;  *•  an  act 
establishing  a  county  seat;  *^  an  act  authorizing  a  county  to  aid 

Co.,  138  Pa.  St.  576,  20  Atl.  1065,  21  306,  25  U.  8.  (L.  ed.)  999;  Unity  v. 

A.  S.  B.  922, 12  L.R.A.  290;  Vermont,  Burrage,  103  U.   S.  447,  26   U.   S. 

etc.,  E.  Co.  v.  Vermont  Cent.  R.  Co.,  (L.  ed.)  405. 

63  Vt.  1,  21  Atl. -262,  10  L.R.A.  562;  8.  Pierce    v.    KimbaU,    0    Greenl. 

Kelly  V.  Rhoads,  7  Wyo.  237,  51  Pao.  (Me.)  54,  23  Am.  Dec.  537. 

593,  75  A.  S.  R.  904,  39  L.B.A.  594.  Note:  11  Am.  Dec.  785. 

4.  Lewis  V.   Symmes,  61   Ohio  St.  9.  Unity  v.  Barrage,  103  U.  S.  447, 
471,  58  N.  E.  194,  76  A.  S.  B.  428.  26  U.  S.  (L.  ed.)  405. 

5.  See  infra,  par.  199.  10.  Note:  11  Am.  Dec.  786. 

6.  Case  ▼.  Kelly,  183  U.  S.  21,  10  11.  NewW   v.    Mahoning    County, 
S.  Ct.  216;  38  U.  S.  (L.  ed.)  518.  100  U.  8.  548,  26  U.  S.  (L.  ed.)  710. 

7.  Ketchum  v.  St.  Lonis,  101  U.  S. 
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the  construction  of  a  railroad ;  **  and  an  act  authorizing  the  construc- 
tion of  a  public  improvement  (e.  g.,  a  dam  to  improve  the  navigation 
of  a  river),  though  the  privilege  is  given  to  an  individual.**  A  statute 
providing  for  the  survey  of  lumber  in  a  particular  county,  in  a  certain 
manner,  by  surveyors  appointed  in  a  prescribed  way,  and  prohibiting 
under  penalty  the  sale  or  purchase  of  lumber  in  that  county  not  so  sur- 
veyed, or  the  survey  of  it  By  persons  not  so  appointed,  is  public.**  In  a 
very  early  case  the  United  States  supreme  court  held  that  a  state  act  in- 
corporating a  bank  was  a  public  law.  The  act  made  it  a  felony  to 
counterfeit  the  notes  of  the  bank,  and  that  alone  was  thought  t.o  make 
it  a  public  act.**  An  act  of  Congress  imposing  a  duty  on  an  im- 
ported article  is,  of  course,  a  public  act.**  It  has  been  held  that  a 
l)rovision  in  an  act  incoi-porating  a  company  that  it  shall  be  con- 
sidered a  public  act  must  be  regarded  in  courts  of  justice,  and  its  enact- 
ment-s  noticed  without  being  specially  pleaded  as  would  be  neccssai'v 
if  the  act  were  private.*'  Where  a  statute  was  declared  by  the  legis- 
lature to  be  a  public  act,  it  was  hold  that  a  subsequent  ^statute,  sup- 
plementing and  amending  it,  was  also  a  public  act.** 

8.  Private  Acts. — The  definition  of  private  acts  by  Blarkstune 
(1  Bl.  Com.  86),  which  has  been  quoted  with  approval  l)y  the  coink.'" 
is  as  follows :  "Special  or  private  acts  are  rather  exceptions  than  rules, 
being  tliose  which  operate  only  upon  particulax  persons  and  private 
concerns,  such  as  the  Romans  entitled  senatus  decreta,  in  contradis*- 
tinction  to  the  senatus  consults  which  regarded  the  whole  eommunity. 
and  of  these  (which  are  not  promulgated  with  the  same  notoriety  as 
the  former)  the  judges  ai"e  not  bound  to  take  notice,  unless  tjiey  be 
formally  shown  and  pleaded."  Private  statutes  ai-e  usually  in  the 
nature  of  legislative  contracts  with  particular  individuals,  and  do  not 
affect  many  persons.** 

9.  General  and  Special  or  Local  Acts. — ^By  reason  of  the  general 
adopticm  of  constitutional  provisions  limiting  the  power  of  legislatures 
to  enact  special  or  local  acts,  the  subject  of  general  and  special  or  local 
acts  is  so  extensive  and  important  that  it  wUI  be  treated  later  in  a 
.separate  division  of  this  title.* 

12.  Knox  County  v.  Aspinwall,  21   Cranch  .384,  2  U.  S.  (L.  «d.)  656. 
How.   539,   16   U.    S.    (L.   ed.)    208;       16.  Gaidner  v.  Baniey,  6  WaU.  4»9, 
Ketchum  v.  St.  Louia,  101  U.  S.  306,  18  U.  S.  (L.  ed.)  890. 

25  U.  S.  (L.  ed.)  999;  Unity  v.  Bur-       17.  Beaty  v.  Knowler,  4  Pet.  152,  7 

rage,  103  U.  S.  447,  26  U.  S.  (L.  ed.)   U.  S.  (L.  ed.)  8i;{. 

405.  18.  Unity    v.    Bun-age,    103   U.    8. 

13.  Calking   v.   Baldwin,   4   Wend.  447,  26  U.  S.  (L.  ed.)  405, 

(N.  Y.)  667,  21  Am.  Deo.  168.  19.  Unity  v.  Burrage,  103  U.  S.  447, 

14.  Pieree    v.    Kimball,    9    Gi-eenl.  26  U.  S.  (L.  ed.)  405. 

(Me.)  54,  23  Am.  Dee.  537,  20.  Note:  11  Am.  Deo.  786,    . 

15.  Toong  V.  Alexandria  Bank,  4      1.  See  infra,  par.-  65  «t  seq. 
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Perumnent,  or  Perpetual,  and  Tem/porairy  Acta 

10.  Permanent  or  Perpetual  Acts.— A  permanent  or  perpetual 
statute  is  one  for  the  continuance  of  which  there  is  no  limited  time, 
although  it  is  not  expressly  declared  to  be  so.  All  acts  not  in  terms 
limited  in  their  operation  to  a  particular  term  of  time  are  in  legal 
contemplation  perpetual;  that  is,  they  continue  in  force  until  duly 
altered  or  changed  or  repealed  by  competent  authority.* 

11.  Temporary  Acts. — A  temporary  statute  is  one  that  is  limited 
in  duration  at  the  time  of  its  enactment.  It  continues  in  force  until 
the  time  of  its  limitation  has  expired,  unless  sooner  repealed.'  It  is 
sometimes  contended  that  provisions  in  an  act  making  a  special  and 
temporary  appropriation  should  be  given  a  general  and  permanent 
application  to  all  future  appropriations.  But  such  an  intention  on  the 
part  of  the  legislature  is  not  to  be  presumed,  unless  it  is  expressed  m 
the  most  clear  and  positive  terms,  and  where  the  language  admits  of  no 
other  reasonable  inteipretation.* 

Remedial  and  Penal  Act*. 

12.  Importance  of  Distinguishing. — The  distinction  between  reme- 
dial and  penal  statutes  is  of  importance  in  connection  with  the  general 
rule  that  remedial  statutes  must  be  construed  liberally,  while  penal 
acts  are  to  be  strictly  construed.*  The  distinction  is  important  also  in 
connection  with  the  effect  of  the  repeal  of  statutes,'  and  the  universally 
accepted  rule  that  the  courts  of  one  state  or  country  will  not,  under 
the  doctrine  of  comity,  execute  the  penal  laws  of  another  state  or 
country.' 

13.  Definitions. — A  remedial  statute,  according  to  Blackstone  (1 
Bl.  Com,  86),  is  one  which  supplies  defects,  and  abridges  superflui- 
ties, in  the  former  law.  This  is  done  by  enlarging  or  restraining  the 
former  law,  and  these  remedial  statute?  are  therefore  called  etilars>int> 
statutes  or  restraining  statutes.  A  penal  statute  is  an  act  which  im- 
poses a  penalty  for  transgressing  its  provisions.*  Such  a  statute  is 
one  that  imposes  a  penalty  or  creates  a  forfeiture  tui  the  punislunent  for 
the  neglect  of  some  duty,  or  the  commission  of  some  wrong,  that  con- 
cerns the  good  of  the  public,  and  is  commanded  or  prohibited  by  law. 

2.  The  Reform,  3  Wall.  617,  18  U.  7.  See  Conflict  or  Laws,  vol.  5,  p. 
S.  (L.  ed.)  105:  In  re  Wellington,  16  1033. 

Pick.  (Mass.)  87,  26  Am.  Dec.  631.  8.  Taylor  v.  United  Stjites,  3  How. 

3.  See  infra,  par.  162.  197,  11  U.  S.  (L.  ed.)  559;  Divei-scy  v. 

4.  Minis  v.  United  States,  15  Pet.  Smith,  103  III.  378,  42  Am.  Rep.  14; 
423,  10  U.  S.  (L.  ed.)  791;  United. BeU  v.  Farwell,  176  111.  489,  52  N.  E. 
States  V.  Ewing,  140  U.  S.  142,  11  S.  346,  68  A.  S.  R.  194,  42  L.R.A.  804; 
CL  743,  35  TJ.  S.  (L.  ed.)  388.  Globe  Pub.  Co.  v.  State  Bank.  41  Neb. 

5.  See  infra,  par.  298  et  seq.  175,  59  N.  W.  683,  27  L.R.A.  854. 


6.  See  infra,  par.  183  et  seq. 
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The  law  generally  fiist  prescribes  what  shall  or  shall  not  be  done,  and 
theo  declares  the  penalty.  Its  primary  object  is  punishment,  and  to 
deter  others  from  offending  in  liie  manner.*  Penal  laws,  strictly  and 
properly,  are  those  imposing  punishment  for  an  offense  committed 
against  ihe  state,  and  which,  by  the  English  and  American  constitn- 
iions,  the  executive  of  the  state  has  the  power  to  pardon.  Statutes  giv- 
ing a  private  action  against  the  wrongdoer  are  sometimes  spoken  of  a* 
penal  in  their  nature,  but  in  such  cases  it  has  been  pointed  out  that 
neither  the  liability  imposed  nor  the  remedy  given  is  strictly  penal.'* 
A  statute  or  statutory  provision  may  be  remedial  as  well  as  penal,  and 
a  statute  may  be  remedial  in  one  part  and  not  in  the  other.'*  It  is  the 
substance  and  effect  of  the  statute,  rather  than  its  form,  that  is  to  be 
considered  in  determining  whether  it  is  penal,"  and  when  the  object 
is  clearly  to  inflict  a  punishment  for  its  violation,  i.  e.,  doing  what  is 
prohibited  or  failing  to  do  what  is  commanded  to  be  done,  it  is  penal  m 
its  character."  The  courts  have  made  a  distinction  between  a  penalty 
(ir  forfeiture  which  accrues  to  the  party  aggrieved  and  a  penalty  pre- 
scribed as  criminal  punishment,  and  have  held  that  where  the  penalty 
or  forfeiture  prescribed  by  the  act  is  made  to  accrue  to  the  party  ay- 
grieved,  to  be  recovered  by  private  action,  the  statute  is  remediial.'* 
The  remedial  and  the  penal  character  of  particular  cla.«ses  of  statutes 
are  considered  in  dealing  with  the  question  whether  statutes  shall  re- 
ceive a  strict  or  a  liberal  construction.'* 

Mandatory  and  Directory  A  cts 

14.  Definitions  and  General  Principles. — Statutes,  or  particnhr  pro- 
visions of  statutes,  may  be  either  mandatory  or  directory."  A  man- 
datory provision  is  one  the  omission  to  follow  which  renders  the 
proceeding  to  which  it  relates  illegal  and  void,  while  a  directory  pro- 
vision is  one  the  observance  of  which  is  not  necessary  to  the  validity 

9.  Levy  v.  Superior  Ct,  105  CaL  42  Am.  Rep.  14;  Boyd  v.  Missouri  Pac. 
600,  38  Pac.  965,  29  L.R.A.  811.  R.  Co.,  249  Mo.  110,  155  S.  W.  13, 

10.  Huntington  v.  AttriU,  146  U.  S.  Ann.  Cas.  1914D  37. 

657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  13.  Diversey  v.  Smith,  103  111.  378, 

1123;  Strait  v.  Tazoo,  etc.,  R.  Co.,  209  42  Am.  Rep.  14;  Bell  v.  Farwell,  176 

Fed.  157,  126  C.  C.  A.  105,  49  L.R.A.  111.  489,  52  N.  E.  346,  68  A.   S.  R. 

(N.S.)  1068.  194,  42  L.R.A.  804;  Globe  Pub.  Co.  v. 

11.  Farmers,    etc.,    Nat.    Bank    v.  State  Bank,  41  Neb.  175,  59  N.  W.  683, 
Dearing,  91  U.  S.  29,  23  U.  S.  (L.  ed.)  27  L.R.A.  854. 

196;  Levy  v.  Superior  Ct.,  105  Cal.  14.  Ordway  v.  Central  Nat  Bank, 
600,  38  Pac.  965,  29  L.R.A.  811;  Di-  47  Md.  217,  28  Am.  R^.  455;  Ayls- 
versey  v.  Smith,  103  111.  378,  42  Am.  worth  v.  Curtis,  19  R.  I.  517,  34  Atl. 
Rep.  14;  Bell  v.  Farwell,  176  111.  489,  1109,  61  A.  S.  R.  785,  33  L.R.A.  110. 
52  N.  E.  346,  68  A.  S.  R.  194,  42  16.  See  infra^par.  298  et  seq. 
L.R.A.  804;  Ordway  v.  Central  Nat.  16.  Hall  v.  HaU,  43  Ala.  488,  94 
Bank,  47  Md.  217,  28  Am.  Rep.  455.  Am.  Dee.  703. 

12.  Diversey  v.  Smith,  103  111.  378, 
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of  the  prooeeding.^'  Directory  provisions  are  not  intended  by  the 
legislature  to  be  disregarded,  but  where  the  consequences  of  not  obey- 
ing them  in  every  particular  are  not  prescribed  the  courts  must 
judicially  defermine  them,**  There  is  no  universal  rule  by  which 
directory  provisions  in  a  statute  may,  in  all  circumstances,  be  dis- 
tinguished from  those  which  are  mandatory.  In  the  determination 
of  this  question,  as  of  every  other  question  of  statutory  construction, 
the  prime  object  is  to  ascertain  the  legislative  intention  as  disclosed 
by  «dl  the  terms  and  provisions  of  the  act  in  relation  to  the  subject 
of  legislation  and  the  general  object  intended  to  be  accomplished.** 
Generally  speaking,  those  provisions  which  do  not  relate  to  the  essence 
of  the  thing  to  be  done  and  as  to  which  compliance  is  a  matter  of 
convenience  rather  than  substance  are  directory,  while  the  provisions 
which  relate  to  the  essence  of  the  thing  to  be  done,  that  is,  to  matters 
of  substance,  are  mandatory.**  In  statutory  pr.tceedings  every  act 
which  is  jurisdictional  or  of  the  essence  of  the  proceeding  or  pro- 
rt'cribed  for  the  benefit  of  the  party  affected  is  mandatory.*  Btatntes 
regulating  the  form  of  policies  of  insurance,  and  containing  pro- 
hibitory words,  have  been  held  to  be  absolutely  controlling.*  In 
many  cases  the  precise  time  when  an  act  is  to  be  done  is  not  of  the 
essence.'  Where  a  statute  directs  the  doing  of  a  thing  in  a  certain 
time  without  any  negative  words  restraining  the  doing  of  it  after- 
wards, the  provision  as  to  time  is  usually  directory,  and  not  a  limita- 
tion of  authority.* 

15.  Permissive  and  Mandatory  Langu''''e. — ^Whether  the  language 
of  a  statute  is  imperative  or  merely  permissive  depends  on  the  inten- 
tion as  disclosed  in  the  nature  of  the  act  and  in  the  context.*  Al- 
though the  words  of  a  statute  are  merely  permissive,  directory,  or 
enabling,  they  may  nevertheless  have  the  force  of  words  of  command 
where  the  power  or  duty  to  which  they  relate  is  for  the  advancement 
of  pubUc  justice  or  the  security  and  protection  of  public  or  private 
rights.^    Thus,  the  words  "may,"  "shall  be  lawful,"  and  the  like, 

17.  People  V.  Graham,  267  HI.  426,  37  Am.  Rep.  758;  State  v.  Superior 
108  N.  E.  699,  Ann.  Cas.  1916C  391.  Ct.,  81  Wash.  623,  143  Pac.  461,  Ann. 

18.  People  V.  Graham,  267  111.  426,  Gas.  1916B  838. 

108  N.  E.  699,  Ann.  Gas.  1916C  391.       1.  Gallup  v.  Smith,  59  Conn.  354, 

19.  Ouachita    Power    Co.    v.    Don-  22  Atl.  334,  12  L.R.A.  a53  and  note, 
aghey,  106  Ark,  48,  152  S.  W.  1012,      2.  Equitable  L.  Assur.  Soe.  v.  Clem- ' 
Ann.  Cas.  1915A  447;  People  v.  Gra-  ents,  140  U.  S.  226,  11  S.  Ct.  822,  35 
ham,  267  111.  426, 108  N.  E.  699,  Ann.  U.  S.  (L,  ed.)  497. 

Cas.    1916C    391;    Bowen    v.    Minn©-       3.  People  v.  Weller,  11  Cal.  49,  70 

apolis,  47  Minn.  115,  49  N.  W.  683,  28  Am.  Dec.  754. 

A.  S.  R.  333.  Note:  67  Am.  Dec.  73. 

20.  Gallup  V.  Smith,  59  Conn.  354,      4.  Note:  12  L.R.A.  358. 
22  Atl.  334,  12  L.R.A.  353  and  note;      6.  Note:  12  L.R.A.  353. 

Brennan  v.  Weatherford,  53  Tex.  330,      6,  State  v.  Haworth,  122  Ind.  4.62, 
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frequently  are  to  be'  construed  as  "shall"  or  "must"  where  the  rights 
of  the  public  or  of  third  persons  depend  on  the  exercise  of  the  power, 
or  the  performance  of  the  duty,  to  which  the  statute  refers,'  or  where 
the  construction  is  necessary  to  give  effect  to  the  cleair  intention  of 
the  legislature,^  or  if  a  contrary  construction  would  render  the  statulf 
obnoxious  to  some  constitutional  inhibition ;  •  but  such  a  liberty  can 
be  taken  with  the  plain  words  of  a  statute  only  where  it  is  necessar>' 
to  give  effect  to  the  clear  policy  and  intention  of  the  legislature.'* 
Where  the  act  to  be  done  affecta  no  third  persons,  and  is  not  clearly 
beneficial  to  them  or  the  public,  the  words  "may"  do  an  act  or  it  is 
"lawful"  to  do  it  do  not  mean  "must,"  but  rather  indicate  an  intent 
in  the  legislature  to  confer  a  discretionary  power.**  Where  a  statute 
confers  power  on  a  corporation  to  be  exercised  for  the  public  good, 
the  words  "power  and  authority"  and  "authorized  and  empowered'" 
imply  duty  and  obligation  and  are  mandatory.*'  The  word  "may'" 
must  be  understood  to  have  been  used  in  a  permissive  sense  where 
it  is  expressly  coupled  with  the  word  "discretion"  in  such  a  way  as  to 
negative  the  possibility  of  its  use  in  a  mandatory  sense.*'  The  word 
"yhall"  in  a  statute  may  be  construed  as  "may"  where  the  connec- 
tion in  which  it  is  used  or  the  relation  into  which  it  is  put  with  other 
parts  of  the  same  statute  indicates  that  the  legislature  intended  that 
it  should  receive  such  a  construction ;  **  but  if  any  right  to  anyonv 
depends  on  giving  the  word  an  imperative  construction,  the  prcsump- 

23  N.  E.  946,  7  L.R.A.  240;  State  v.  450;  State  v.  Conlon,  66  Conn.  478,  33 

Kent,  4  N.  D.  577,  62  N.  W.  631,  27  Atl.  519,  48  A.  S.  R.  23H  and  not*,  31 

L.R.A.  686.  L.R.A.  55;  Vigo  County  v.  Davis,  136 

7.  United  States  v.  Thoman,  156  U.  Ind.  503,  36  N.  E.  141,  22  L.B.A.  515; 

S.  353, 15  S.  Ct  378,  39  U.  S.  (L.  ed.)  People  v.  BatcheUor,  53  N.  Y.  128, 13 

450;    Ex    parte    Simonton,    9    Port.  Am.  Rep.  480. 

(Ala.)  390,  33  Am.  Deo.  320;  Sta«k-  Notw:  48  A.  S.  R.  237;  12  L.R.A. 

pole  V.  Hallahan,  16  Mont.  40,  40  Pac.  356. 

80,  28  L.R.A.  502;  Kennellv  v.  Jersey  11.  Mason  v.  Fearson,  9  How.  248, 

City,  67  N.  J.  L.  293,  30  Atl.  531,  26  13  U.  S.  (L.  ed.)  125;  Ouachita  Power 

L Jl. A.  281 ;  People  v.  Brooks,  1  Deuio  Co.   v.   Donagbey,  106  Ark.   48,   152 

(N.  Y.)  457,  43  Am.  Dec.  704;  State  S.   W.   1012.  Ann.   Cas.   19I5A   447; 

V.  Kent,  4  N.  D.  577,  62  N.  W.  631,  Barisema-  v.  Mace,  18  Ind.  27,  81  Am. 

27  L.R.A.  686.  Dec.  344;  Newburgh  Turnpike  Koad 

Notes:  -6    L.R.A.    162;    12    L.R.A.  y.  Miller,  5  Johns.  Ch.(N.  Y.)  101,  9 

3'..''  3iC  Am.  Dee.  274. 

^.0  .M.^KDAMtrs,  vol.  18,  p.  U9.  Note:  6  L.R.A.  162. 

^L^ti.  lkl'^Ti%'l3:  \i-  SVv^i,^«;,t  S!\,d  «4r  4.5 

r.    A         r<       Qon    Q  T  Tj  A  /XTC  1   A10        13.  state  V.  Knowles,  90  .\!(1.  hid,  4.) 
9  Anti.  Cas.  829,  8  L.R.A.{N.S.)  412.    .  ,    -^    jn  r  p  a    «q;s 

9.  Pueblo  County  v.  Smith,  22  Colo.  ^^\\^11'  T'Jr"    "    "•   ^'  ,-         i^  . 
5.34.  45  Pac.  357,  33  L.R.A.  465.  J^-  ^^^^   W..cunsm  R.  Co.  v.  t  oley. 

10.  Minor  V.  Mechanics' Bank,  1  Pet.  ^*  U-  S.  100  24  b.  vS.  (1  od.)  /l: 
4tj,  7  U.  S.  (L.  ed.)  47;  Thompson  v.  Suburban  Light,  etc,  Co.  v.  Boston,  153 
Kne,  22  How.  422,  16  U.  S.  (L.  ed.)  Mass.  200,  26  N.  E.  447,  10  L.R.A. 
387;  United  States  v.  Thoman,  156  U.  497;  People  v.  Peck,  11  Wend.  (N.  Y.) 
S.  353, 15  S.  Ct.  378,  39  U.  S;  (L.  ed.)  604,  27  Am.  Deo.  104  and  note. 
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tion  is  that  the  word  was  used  in  reference  to  such  right  or  benefit.*' 
"Shall"  ought  undoubtedly  to  be  construed  as  meaning  "must"  for 
the  purpose  of  sustaining  or  enforcing  an  existing  right,*'  or  when 
a  pubUc  body  is  directed  to  do  certain  acts.*^ 

16.  Directory  Provisions  Relating  to  Public  Officers  and  Bodies. — 
The  question  whether  a  duty  imposed  by  statute  on  a  public  officer, 
the  performance  or  nonperformance  of  which  affects  the  rights 
of  others,  is  mandatory  or  merely  directory,  is  a  very  common  but 
often  a  very  difficult  one  to  decide.*'  In  general,  statutory  provisions 
directing  the  mode  of  proceeding  by  public  officers  and  intended  to 
secure  order,  system  and  dispatch  in  proceedings,  and  by  a  disregard 
of  which  the  ri^ts  of  parties  cannot  be  injuriously  affectedy  are 
not  regarded  as  mandatory,  unless  accompanied  by  negative  words 
importing  tiiat  the  acts  required  shall  not  be  done  in  any  other 
manner  or  time  than  that  designated.**  Where  the  words  are  affirm- 
ative and  relate  to  the  manner  or  time  in  which  power  or  jurisdiction 
vested  in  a  public  officer  or  body  is  to  be  exercised,  and  not  to  the 
limits  of  the  power'  or  jurisdiction  itself,  they  may  be  and  often  have 
been  construed  to  be  directory.**  Among  the  statutes  affecting  pubUc 
officers  which  have  been  construed  as  directory  are  those  relating  to 
the  time  of  filing  officid  bonds,*  the  form  and  purport  of  such  bond,- 
and  qualifications  for  office.'  Where  a  statute  "authorizes"  a  state 
board  of  railroad  commissioners  to  grant  to  certain  corporations  fran- 
chises for  the  development  of  water  power,  the  language  is  permissive 
and  implies  a  discretion  conferred  on  the  board  to  determine  when 
such  franchises  shall  be  granted,  a  discretion  which  cannot  be  con- 
trolled by  mandamus  except  where  the  public  rights  and  interests 

16.  Wheeler  v.  Chicago,  24  111.  105,  Atl.  646,  38  L.R.A.  373;  Pearson  v. 

76  Am.  Dec.  736;  Staekpok  v.  Halla-  School  Diat.  No.  8,  144  Wis.  620,  129 

ban,   16   Mont.   40,   40    Pae.    80,   28  N.  W.  040,  140  A.  S.  R.  1043. 

L.R.A.  502.  20.  Wheeler  v.  Chicago,  24  LI.  105, 

16.  West  Wisconsin  R.  Co.  v.  Foley,  76  Am.  Dec.  736;  Terrell  v.  Paducah, 
94  U.  S.  100,  24  U.  S.  (L.  ed.)  71.  122  Ky.  331,  92  S.  W.  310,  5  L.R.A. 

17.  Newton  v.  Jasper  County,  135  (N.S.)  289;  St.  Louis  County  Ct.  v. 
la.  27,  112  N.  W.  167,  124  A.  S.  R.  Sparks,  10  Mo.  117,  45  Am.  Dec.  355; 
256  and  note.  Cusick's  Election,  136  Pa.  St.  459,  20 

18.  Peabody  v.  Stark,  16  Wall.  240,  Atl.  574,  10  L.R.A.  228;  State  v.  Su- 
21  U.  S.  (L.  ed.)  311.  perior  Ct.  81  Wash.  623, 143  Pae.  461, 

19.  French    v.    Edwards,    13   Wall,  Ann.  Cas.  1916B  838. 

506,  20  U.  S.  (L.  ed.)  702;  Lyon  v.      1.  Chicago  v.  Gage,  95  111.  593,  35 
Alley,  130  U.  S.  177,  9  S.  Ct.  480,  32  Am.  Rep.  182. 

U.  S.  (L.  ed.)  899;  People  v.  Graham,  2.  United  States  v.  Bradley,  10  Pet. 
267  111.  426,  108  N.  E.  699,  Ann.  Cas.  343,  9  U.  S.  (L.  ed.)  448;  United 
1916C  391;  St.  Hilaire's  Petition,  101  States  v.  linn,  15  Pet.  290,  10  U.  8. 
Me.  522,  64  AtL  882,  8  Ann.  Caa.  385;  (L.  ed.)  742;  United  States  v.  Hodson, 
Staekpole  v.  Hallahan,  16  Mont.  40,  10  WaU.  395,  19  U.  S.  (L.  ed.)  937. 
40  Pae.  80,  28  LJl.A.  502;  Johnson  v.  3.  St.  Louis  County  Ct.  v.  Sparks, 
State,  59  N.  J.  L.  535,  37  Atl.  949,  39  10  Mo.  117, 45  Am.  Dec.  355. 
B.  C.  L.  Vol.  X,XV.— 49.        769 
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are  concerned.*  A  statute  conferring  "power"  upon  county  super- 
visors to  cause  bonds  to  be  issued  when  the  people  shall  vote  in  favor 
of  a  railroad  does  not  necessarily  mean  that  the  vote  shall  be  a  positive 
command  to  exercise  the  power  without  regard  to  circumstances  aris- 
ing after  the  expression  of  the  popular  will.'  A  provision  that  county 
authorities  "may"  advertise  for  bids  for  street  work,  contained  in  a 
statute  which  is  amendatory  of  an  earlier  act  in  which  the  word 
''shall"  was  employed  in  the  same  connection,  does  not  make  it 
imperative  upon  them  to  do  so,  where  the  change  of  language  indicates 
that  the  legislative  intention  was  to  allow  the  county  officers  a  dis- 
cretion.* It  has  been  held  that  a  provision  in  a  workmen's  compen- 
sation act  that  the  awards  of  the  commissioners  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  for  the  county  in  which  the  injury 
occurred  should  not  be  given  a  mandatory  construction,  so  as  to 
prevent  applicability  of  the  act  to  injuries  arising  out  of  the  8tat«, 
under  contract  made  in  the  state,  between  its  citizens.' 

17.  Mandatory  Provisions  Relating  to  Public  0£Scers  and  Bodies. — 
Where  the  provisions  of  a  statute  relating  to  public  officers,  tribunal? 
or  bodies  are  intended  for  the  protection  of  the  citizen,  and  to  prevent 
a  sacrifice  of  his  property,  and  by  a  disregard  of  which  his  rights 
might  be  and  generally  would  be  injuriously  affected,  they  are  not 
directory  but  mandatory.*  It  ia  not  necessary  that  a  statute  should 
in  direct  terms  declare  the  duty  of  an  officer  in  order  to  make  it  an 
imperative  one.  The  duty  may  be  deduced  from  the  general  pro- 
visions and  scope  of  the  statute,  regard  being  had  to  the  evil  intended 
to  be  remedied  and  the  object  sought  to  be  accomplish'ed.*  Hence, 
permissive  words  used  in  statutes  conferring  power  or  authority  upon 
public  officers  or  bodies  will  be  held  to  be  mandatory  where  the  act 
authorized  to  be  done  concerns  the  public  interest  or  the  rights  of 
individuals.**    The  word  "may"  in  statutes  conferring  powers  upon 

4.  Ouachita  Power  Co.  v.  Don-  47  Minn.  115,  49  N.  W.  683,  28  A.  S. 
aghey,  106  Ark.  48,  152  S.  W.  1012,  R.  333. 

Ann.  Cas.  1915A  447  and  note.  Note:  12  L.R.A.  355. 

5.  Wadsworth  v.  Eau  Claire  County,  9.  State  v.  Haworth,  122  Ind.  462, 
102  U.  S.  534,  26  U.  S.  (L.  ed.)  221.  23  N.  E.  946,  7  L.R.a!  240. 

m,   n'«        /.       Qoo  'o  T  T»  a"/wq\*  States,  4  WaU.  435,  18  U.  S.  (L.  ed.) 
917,  9  Ann.  Cas.  829,  8  L.R.A.  (N.S.)  ^jg.  q^j^^^  ^  ^^'^^  5  Wall.  705,  18 

d*  T^  rm.  m     V    i  U.  S.   (L.  ed.)  560;  Ouachita  Power 

7.  Kennerson  v.  Thames  Towboat  ^  ~;  n  '  .„:!„  Vno  a ,v  ^a  i«w  q 
Co.,  89  Conn.  367,  94  Atl.  372,  L.R.A.  ^- ^A.^^T^^^^'  ^^L^^'A^'  ^^  ^■ 
1916A  436  '       °*        ■  ^^^^^  ^^ '  Bowen 

8.  French  v.  Edwards,  13  Wall.  506,  !i,^''"°^P«' V^.^'""'."^'  ^^-  "^^ 
20  U.  S.  (L.  ed.)  702:  Lyon  v.  Alley,  683,  28  A.  S.  R.  333  and  note;  People 
130  U.  S.  177,  9  S.  a.  480,  32  U.  S.  ^-  Buffalo,  140  N.  Y.  300,  35  N.  E.  485. 
(L.  ed.)  899;  Logan  v.  United  States,  37  A.  S.  R.  563  and  note. 

144  U.  S.  263,  12  S.  Ct.  617,  36  U.  S.  Notes:  43  Am,  Dee.  725;  12  L.R.A. 
(L.  ed.)  429;  Bowen  v.  Minneapolis,  353,  356. 
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public  officers  or  official  boards  or  tribunals  may  be  so  construed  as 
to  be  the  equivalent  of  "shall"  or  "must"  where  the  public  or  in- 
dividuals have  an  interest  in  the  exercise  of  the  powers  conferred.*' 
The  word  "may"  in  an  act  creating  a  board  of  dental  examiners,  and 
providing  that  a  graduate  from  a  university  or  college  authorized  to 
grant  diplomas  in  dental  surgery  may  be  examined  by  such  board 
with  reference  to  qualifications,  will  be  construed  "must,"  since  the 
duty  of  examination  is  for  the  benefit  of  both  the  public  and  the 
applicant.**  But,  under  other  circumstances,  where  the  act  to  be 
done  affects  no  third  persons,  and  is  not  clearly  beneficial  to  them 
or  the  public,  the  words  "may"  do  an  act,  or  it  is  "lawful"  to  do  it, 
do  not  mean  "must,"  but  rather  indicate  an  intent  in  the  legislature 
to  confer  a  discretionary  power." 

18.  Tax  Laws. — Provisions  in  tax  laws  intended  to  promote  dis- 
patch, method,  system  and  uniformity  in  modes  of  proceeding  are 
usually  deemed  to  be  merely  directory ;  **  but  those  intended  for  the 
protection  of  the  citizen,  and  to  prevent  a  sacrifice  of  his  property, 
are  mandatory,  and  they  must  be  followed  or  the  acts  done  will  be 
invedid.'*  The  convenience  of  a  taxpayer  is  not  of  such  a  vital  nature 
as  to  authorize  a  court  to  treat  a  statute  primarily  directed  to  public 
officers  for  their  guidance,  and  the  substantial  protection  of  the 
government,  as  mandatory,  and  to  consider  official  acts  not  in  strict 
conformity  with  the  statute  as  void.**  The  provisions  of  statutes  as 
to  the  form  and  mode  of  assessments,  as  to  tax  lists,  and  the  place 
where  the  tax  lists  are  to  be  deposited,  are  designed  for  the  benefit 
of  the  taxpayers  and  the  protection  of  their  property  from  sacrifice 
and  are  mandatory.*'  Since  a  provision  in  a  statute  that  the  sheriff 
in  selling  property  upon  a  judgment  recovered  by  the  state  again:<t 
the  property,  for  delinquent  taxes,  shall  only  sell  the  smallest  quantity 
of  the  property  which  any  purchaser  will  take  and  pay  the  judgment 
and  costs,  was  intended  for  the  protection  of  the  taxpayer,  it  is  man- 
datory upon  the  officer,  and  not  merely  directory.**  An  act  providintj 
for  the  reimbursement  of  persons  named  for  taxes  unlawfully  col- 
li. Mason  v.  Fearson,  9  How.  248,  Alley,  130  U.  S.  177,  9  S.  Ct.  480,  32 
13  U.  S.  (L.  ed.)  125;  Ex  parte  U.  S.  (L.  ed.)  899;  Erhardt  v.  Sehroe- 
Simonton,  9  Port.  (Ala.)  390,  33  der,  155  U.  S.  124,  15  S.  Ct.  45,  39  V. 
Am.  Dec.  320;  People  v.  Batchelor,  S.  (L.  ed.)  94;  Clark  v.  Crane,  5  Mich. 
53   N.  Y.   128,   13   Am.   Rep.   480.       151,  71  Am.  Dec.  776  and  note. 

Note:  6  L.R.A.  162.  Notea:  71  Am.  Dec.  779;  12  L.R.A. 

12.  State  V.  Knowles,  90  Md.  646,  357. 

45  Atl.  877,  49  L.R.A.  695.  16.  Erhardt  v.  Seliroeder,  155  U.  S. 

13.  See  supra,  par.  15.  124,  15  S.  Ct.  45,  39  U.  S.   (L.  ed.) 

14.  Pond  V.  Negus,  3  Mass.  230,  8  94. 

Am.  Dec.  131  and  note.  17.  Lyon  v.  Alley,  130  U.  S.  177, 

Note:  12  L.R.A.  357.  9  S.  Ct.  480,  32  U.  S.  (L.  ed.)  899. 

15.  French    v.    Edwards,   13   Wall.       18.  French    v.    Edwards,    13   Wall. 
506,  20  U.  S.  (L.  ed.)  702;  Lyon  v.  506,  20  U.  S.  (L.  ed.)  702. 
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lected  from  them  a'j&  been  construed  as  vesting  no  discretion  to 
withhold  the  liipaey.**  In  a  statute  providing  that  a  tax  certificate 
may  be  of  «i  certain  form,  the  word  "may"  was  held  equivalent  to 
"shall"  ar.d  the  provision  held  to  be  mandatory.** 

19.  Election  Laws. — Much  difficulty  is  experienced  by  the  courts 
iu  d'^tcrmining  whether  particular  provisions  of  election  laws  are 
ras-ndatory  or  directory.  And  this  difficulty  is  in  nowise  diminished 
►y  statements,  which  have  occasionally  been  made,  to  the  effect  that 
the  terms  "mandatory"  and  "directory"  may  be  convenient  to  dis- 
tinguish one  class  of  irregularities  in  election  matters  from  another, 
but  that,  strictly  speaking,  all  provisions  of  election  laws  are  man- 
datory in  the  sense  that  they  impose  the  duty  of  obedience  on  those 
who  come  within  their  purview,  although  it  does  not  therefore  follow 
that  every  slight  departure  therefrom  should  vitiate  the  whole  pro- 
ceeding.* This  hesitant  and  qualified  acceptance  of  the  fact  that 
some  provisions  Qf  election  laws  are  deemed  to  be  merely  directory 
fan  serve  only  to  confuse.  Any  proper  consideration  of  this  matter 
must  start  with  an  unqualified  acceptance  of  the  fact  that  some  pro- 
visions of  election  laws  are  directors'^  and  others  mandatory.  In 
determining  whether  particular  provisions  are  of  one  character  or 
the  other  it  is  an  invariable  rule  that  if  a  statute  expressly  declarch 
iiny  particular  act  to  be  essential  to  the  validity  of  an  election,  or 
that  its  omission  shall  render  the  election  void,  it  must  be  construed 
as  mandatory,  whether  the  particular  act  in  question  goes  to  the 
merits  or  affects  the  result  of  the  election  or  not.*  But  if,  as  in  most 
cases,  the  statute  simply  provides  that  certain  acts  or  things  shall 
be  done  within  a  particular  time  or  in  a  particular  manner,  and  does 
not  declare  that  their  performance  is  essential  to  the  validity  of  the 
election,  then  they  will  be  regarded  as  mandatory  if  they  do,  and 
directory  if  they  do  not,  affect  the  actual  merits  of  the  election.'  It 
is  also  a  well  recognized  principle  of  statutorj'  construction  that  elec- 
tion laws  are  to  be  liberally  construed  when  necessary  to  reach  a 

19.  United  States  v.  Jordan,  113  IJ.  20  S.  W.  101,  33  A.  S.  E.  491,  Iti 
S.  418,  5  S.  Ct.  585,  28  U.  S.  (L.  ed.)  L.R.A.  754;  Newhouse  v.  Alexander, 
1013.  27  Okla.  46,  110  Pac.  1121,  Ann.  Cas. 

20.  Note:  12  L.R.A.  355.  1912B   674,   30    L.R.A.(N.S.)    602. 

1.  People  V.  Graham,  267  111.  420,  3.  People  v.  Graham,  267  IU.  426, 
108  N.  E.  699,  Ann.  Cas.  1916C  391;  108  N.  E.  699,  Ann.  Cas.  1916C  391; 
Bowers  v.  Smith,  111  Mo.  45,  20  S.  W.  Parvin  v.  Wimberg,  130  Ind.  561,  30 
101,  33  A.  S.  R.  491,  16  L.R.A.  751.  N.  E.  790,  30  A.  S.  R.  254,  15  L.R-A. 

2.  People  V.  Graham,  267  HI.  426,  775;  Stackpole  v.  Hallaban,  18  Mont 
108  N.  E.  699,  Ann.  Cas.  1916C  391;  40,  40  Pac.  80,  28  L.R.A.  502;  New- 
Parvin  v.  Wimberg,  130  Ind.  561,  30  house  v.  Alexander,  27  Okla.  46,  110 
N.  E.  790,  30  A.  S.  R.  254,  15  L.R.A.  Pac.  1121,  Ann.  Cas.  1912B  674,  30 
775;  Taylor  v.  Bleakley,  55  Kan.  1,  39  L.R.A.(N.S.)    602. 

Pac.  1045,  49  A.  S.  R.  233,  28  L.R.A.      Note:  61  Am.  Dec  493. 
683;  Bowers  v.  Smith,  111  Mo.  45, 
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substantially  correct  result,  and  to  that  eiid  their  provisions  will,  to 
every  reasonable  extent,  be  treated  as  directory  rather  than  man- 
datory.* Among  the  provisions  of  election  laws  that  have  been  held 
to  be  merely  directory  are  such  as  relate  to  giving  notice  of  an 
election ; '  require  the  inspectors,  after  taking  the  oath  of  bflfice,  to 
appoint  cler^;  •  prescribe  the  manner  in  which  ballots  are  -to  be 
preserved  after  an  election,'  and  prescribe  the  mode  of  forwardiiiji 
the  election  returns.*  Among  the  provisions  that  have  been  held  to 
be  mandatory  are  such  as  relate  to  establishing  the  right  to  vote*  and 
as  require  the  governor  to  give  notice  by  proclamation  a  certain 
number  of  days  before  election  of  the  offices  to  be  filled,**  also  the 
features  of  the  Australian  ballot  system  relating  to  the  nomination 
of  caudidated  for  office  "  and  securing  the  independence  of  the  voter 
by  requiring  him  to  cast  his  vote  in  secret.**  Irregularities  in  the 
conduct  of  elections  such  as  neglect  of  inspectors  or  clerks  to  take 
the  prescribed  .oath  or  to  take  it  in  a  formal  manner,  errors  in  the 
spelling  of  names  of  candidates  on  ballots  cast,  action  of  unauthorized 
persons  (without  fraudulent  intent)  as  inspectors,  and  the  like,  do 
not  avoid  the  election,  or  impair  the  title  to  the  dhce  of  the  candidate 
for  whom  the  majority  of  votes  was  actually  and  intentionsdly  cast. 
The  errors  or  irregularities  which  warrant  rejecting  the  ballots  ai-c 
such  as  operate  to  deprive  lawful  electors  applying  to  vote  of  their 
privilege,  or  to  receive  ballots  of  persons  not  entitled  to  vote.**  The 
requirement  of  an  election  law  that  a  ballot  be  marked  by  a  cross 
'"in  the  appropriate  margin  or  place  opposite  the  name"  has  been 
held  to  be  directory,  and  not  mandatory,  and  under  it  the  voter's 
intention  should  be  given  effect  if  it  can  be  gathered  from  his  ballot 
without  laying  down  a  rule  which  may  lead  to  a  destruction  of  its 
secrecy.**  While  the  provisions  of  an  election  law  may  be  mandatory 
when  the  question  is  directly  raised  in  some  proceeding  demanding 

4.  State  V.  Superior  Ct.,  81  Wash.  46,  110  Pac.  1121,  Ann.  Cas.  1912B 

623,  143  Pac.  461,  Ann.  Cas.  1916B  674,  30  L.R.A.(N.S.)  602  and  note. 
838.  9.  Cusiek's   Election,    136   Pa.    St. 

6.  People  V.  Hartwell,  12  Mich.  508,  459,  20  Atl.  574,  10  L.R.A.  228. 
86  Am.  Dec.  70,  holding  that  a  provi-       10.  People  v.  Weller,  11  Cal.  49,  70 

sion  in  the  charter  of  a  city  that  the  Am.  Dec.  754. 

ejty  clerk  should  give  notice  of  elections       11.  Price  v.  Lush,  10  Mont.  61,  34 

was  merely  directory.     But  see  note  Pac.  749,  9  L.R.A.  467. 
86  Am.  Dec.  74.  12.  State  v.  McElroy,  44  La.  Ann. 

6.  People  V.  Cook,  8  N.  Y.  67,  59  796,  11  So.  133,  32  A.  S.  R.  355,  16 
Am.  Dee.  451  and  note.  L.R.A.  278;  Board  v.  Dill,  26  Okla. 

7.  People  v.  Higgins,  3  Mich.  233,  104,  110  Pac.  1107,  Ann.  Cas.  lf»12B 
61  Am.  Dee.  491;  Newhonse  v.  Alex-  101,  29  L.R.A.(N.S.)   1170. 

ander,   27   Okla.   46,   110   Pac.   1121,  13.  People  v.  Cook,  8  N.  Y.  67,  5!' 

Ann.  Cas.  1912B  674,  30  L.R.A.(N.S.)  Am.  Dee.  451  and  note. 

602  and  note.  14.  Parker  v.  Orr,  158  HI.  609,  41 

8.  Newhouse  v.  Alexander,  27  Okla.  N.  E.  1002,  30  L.R..A.  227. 
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that  the  provision  should  be  complied  with,  or  in  some  proceeding 
asking  that  an  oflRcer  be  required  to  file  a  certificate  which  is  defective, 
and  he  makes  such  defect  a  defense  for  his  refusal,  yet  they  should 
not  be  held  to  be  mandatory  in  a  case  where  the  nomination  has 
been  duly  made,  a  certificate  filed,  the  name  placed  upon  the  ballot, 
the  candidate  voted  for  and  elected  by  a  plurality  of  all  the  legal 
votes  cast,  and  the  effect  of  giving  a  mandatory  construction  of  the 
provision  is  absolutely  to  disenfranchise  a  plurality  of  the  voters  of 
the  district,  when  no  question  is  made  that  their  will  has  not  been 
fully,  fairly,  and  honestly  expressed  at  the  polls.**  A  departure  from 
some  directory  provision  of  an  election  law,  made  without  fraudulent 
intent,  and  which,  in  its  nature  and  effect,  cannot  injure  anyone, 
or  operate  to  defeat  or  interfere  with  the  purpose  of  the  act,  cannot 
be  regarded  to  have  been  in  the  mind  of  the  legislature  in  prescrib- 
ing the  penalties  of  the  act.**  There  are  many  decisions  to  the  effect 
that  statutes  providing  for  the  appointment  of  bipartisan  election 
boards  are,  so  far  as  political  qualifications  are  concerned,  mereh 
directory  and  not  mandatory.*'  On  the  other  hand  such  provisions. 
i)ave  frequently  been  regarded  as  mandatory.** 

20.  Public  Sales. — ^Applying  the  principles  by  which  the  manda- 
tory and  directory  character  of  provisions  relating  to  the  duties  of 
officers  are  determined,**  it  has  been  decided  that  the  provisions  of 
.statutes  with  respect  to  levy  and  notice  of  sale  under  execution  are 
merely  directory,  and  the  failure  of  the  officer  to  comply  with  the 
requirements  of  the  law  does  not  vitiate  the  sale,  but  the  party  ag- 
grieved by  his  neglect  is  left  to  his  remedy  by  an  action  against  the 
officer.*"  Failure  of  the  sheriff  to  give  notice  of  an  execution  sale  a« 
])rovided  by  law  does  not  vitiate  the  sale,  such  statutes  being  regarded 
as  directory  only,  and  not  mandatory.*  A  statutory  provision  that 
a  certificate  of  sale  at  a  sheriflf's  sale  is  to  be  filed  in  the  clerk's  office 
lias  been  held  to  be  merely  directory  and  the  filing  of  a  certificate  is 
Hot  a  condition  precedent  to  the  giving  of  the  deed  and  passing  the 
title.*  The  provisions  of  a  statute  respecting  the  sale  of  property 
assigned  for  the  benefit  of  creditors  have  been  held  to  be  mandatory 
and  not  directory.'  Authority  given  to  a  municipal  corporation  to 
.sell  land  for  taxes  is  imperative  as  to  its  provisions  respecting  the 

15.  Stackpole  v.  Hallalian,  16  Mont.  Am.  Dec.  475  and  note. 

40, 40  Pae.  80,  28  L.R.A.  502.  1.  Note:    65    Am.    Dec.   480.      See 

16.  State  V.  Bush,  47  Kan.  201,  27  Executions,  vol.  10,  p.  1294. 

Pac.  834,  13  L.R.A.  607.  2.  Jackson  v.  Young,  5  Cow.    (N. 

17.  Note:  Ann.  Cas.  1915A  598.  T.)  269,  15  Am.  Dec.  473  and  note. 

18.  State  V.  Wright,  251  Mo.  325,  3.  Jaffray  v.   McGehec,   107   U.    S. 
158  S.  W.  823,  Ann.  Cas.  1915A  588.  361,  2  S.  Ct.  367,  27  U.  S.  (L.  ed.) 

19.  See  supra,  par.  16,  17.  495. 

20.  Smith  y.  Randall,  6  Cal.  47,  65 
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quantity  to  bo  sold  if  such  construction  is  necessary  to  prevent  sacri- 
fices and  speculation.^ 

ni.   FOBM  AND  OkDEBLY  PaSTS 

21.  Component  Parts  of  Statutes. — ^The  title  of  an  act  was  orig- 
inally of  little  value;  it  could  not  be  resorted  to  even  as  an  aid  in 
the  construction  of  a  statute  of  doubtful  meaning,  and  was  not  a  part 
of  the  law,  but  merely  the  name  or  description  given  to  it  by  the 
makers.  But  since  the  general  adoption  of  constitutional  provisions 
requiring  the  subject  or  object  of  every  act  to  be  expressed  in  the 
title,  the  title  has  become  not  only  a  necessary  but  an  important 
part  of  a  statute.*  A  preamble  is,  strictly  speaking,  matter  that  is 
descriptive  of  the  purpose  of  the  law,  making  general  reference  to  its 
objects.  It  is  a  clause  at  the  beginning  of  a  statute,  following  the 
titJe  and  preceding  the  enacting  clause,  explanatory  of  the  reasons 
for  its  enactment  and  the  objects  sought  to  be  accomplished.*  Tbtere 
has  been  a  gradual  abandonment  of  its  use  and  it  is  now  seldom 
employed  in  a  statute,  but  when  found  in  an  ambiguous  act  it  may 
be  of  use  in  the  construction  of  the  statute.'  A  preamble  preceding 
the  enacting  clause  does  not  invalidate  the  law.^  A  preamble  is 
not  an  essential  part  of  a  statute,*  and  cannot  cure  inherent  defects 
in  the  statute,  nor  render  it  valid  if  in  conflict  with  the  organic  law.** 
The  purview  of  an  act  is  all  the  act  after  the  preamble — the  whole 
scope  of  the  enactment.**  The  elementary  books  divide  a  statute 
into  .three  parts:  the  declaratory,  the  directory,  and  the  vindicatory. 
This  analysis  of  a  complete  statute  is  sometimes  of  use  in  determining 
whether  a  particular  enactment  is  a  complete  statute  within  the  rule 
that  a  statute,  in  order  to  be  vahd  within  the  rule  that  the  legislative 
jjower  cannot  be  delegated,  must  be  complete  in  all  its  parts  when  it 
le&ves  the  legislative  department  of  the  government.**  A  statute 
which  contains  the  first  and  the  third  but  does  not  contain  the 
directory  part  is  not  a  complete  enactment.** 

22.  Style  of  Act;  Enacting  Clause. — ^Written  laws,  in  all  times  and 
•in  all  countries,  whether  the  edicts  of  absolute  monarchs,  decrees  of 

4.  Mason  v.  Fearaon,  9  How.  248,  47  N.   E.  19,  62  A.   S.   E.  477,  37 
13  U.  S.  (L.  ed.)  125.  L.R.A.  294. 

5.  Se^  infra,  par.  82  et  seq.  10.  Gemmer  v.  State,  163  Ind.  150, 

6.  Townsend  v.  State,  147  Ind.  624,  71  N.  E.  478,  66  L.EA.  82. 

47  N.  E.  19,  62  A.  S.  R.  477,  37  L.R.A.      11.  McNeeley  v.  South  Penn  Oil  Co., 
294;  Huntworth  v.  Tanner,  87  Wash.  52  W.  Va.  616,  44  S.  E.  508,  62  L.R.A. 
670,  152  Pac  523,  Ann.  Cas.  1917D  562. 
676.  12.  See  Constitdtional  Law,  vol. 

7.  See  infra,  par.  266.  6,  p.  165. 

8.  Notes:  85  Am.  Dec.  363;  L.R.A.      13.  O'NeU  v.  American  F.  Ins.  Co., 
1915B  1065.  166  Pa.  St.  72,  30  Atl.  943,  45  A.  S.  R. 

9.  Townsend  v.  State,  147  Md.  624,  650,  26  L.R.A.  715. 
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king  and  council,  or  the  enactments  of  representative  bodies,  have 
almost  invariably,  in  some  form,  expressed  on  their  face  the  authority 
by  which  they  were  promulgated  or  enacted.  The  almost  unbroken 
custom  of  centuries  has  been  to  preface  laws  with  a  statement  in 
some  form  declaring  the  enacting  authority.  In  recognition  of  this 
custom,  it  has  sometimes  been  declared  that  an  enacting  clause  is 
necessary  to  the  validity  of  a  statute,  although  there  is  no  provision 
in  the  fundamental  law  requiring  such  a  clause.**  But  this  is  ques- 
tionable. Where  there  can  be  no  doubt  as  to  the  authority  by  whicli 
a  statute  has  been  enacted,  or  as  to  the  fact  that  it  was  intended  by 
the  legislature  to  be  a  law,  it  can  scarcely  be  the  province  of  the 
courts. to  declare  it  invalid  because  of  the  absence  of  an  enacting 
clause,  if  there  is  no  constitulional  requirement  of  such  a  clause.** 
The  propriety  of  an  enacting  clause  in  conformity  to  this  ancient 
usage  has,  howeVer,  been  recognized  in  the  constitutions  of  most  of 
the  states,  which  contain  provisions  to  the  effect  that  the  style  of  act? 
shall  be  in  accordance  with  a  prescribed  form.  The  form  usually 
prescribed  starts  with  the  words  "Be  it  enacted,"  followed  by  such 
expression:*  as  "by  the  general  assembly,"  "by  the  legislature,"  etc., 
and  concluding  with  the  words  "of  the  state  of  (naming  the  state) 
as  follows."  *•  There  is  a  direct  conflict  of  authority  as  to  whether 
these  provisions  are  mandatory  or  merely  directory.  In  some  juris- 
dictions they  are  held  to  be  merely  directory  and  a  failure  to  comply 
with  the  requirement  does  not  render  a  statute  void."  In  other 
jurisdictions  these  provisions  are  held  to  be  mandatory  and  a  statute 
which  is  without  an  enacting  clause  is  invalid.**  The  omission  of  the 
words  "senate  and"  from  an  enacting  clause  has  been  held  to  render 
an  act  null  and  void  under  a  provision  which  requires  the  authority 
by  which  a  statute  is  enacted  to  be  described  as  the  people  of  the 
state  represented  in  senate  and  assembly."  It  has  even  been  held 
that  the  .very  words  prescribed  by  the  constitution  must  be  employed 

14.  See  Com.  v.  Illinois  Cent.  R.  1916A  515  and  note,  LJB.AJ915B 
Co.,  160  Ky.  745, 170  S.  W.  171,  Ann.  1060  and  note;  People  v.  Dettenthaler, 
(as.  1916A  515,  L.R.A.1915B  1060;  118  Mich.  595,  77  N.  W.  450,  44 
Sji-litrg  V.  Security  Sav.,  etc.,  Ass'n,  L.R.A.  164;  Sjoberg  v.  Security  Sav.. 
73  Aiinn.  203,  75  N.  W.  1116,  72  A.  etc.,  Ass'n,  73  Minn,  203,  75  N.  W. 
S.  R.  616.  1116,  72  A.  S.  R.  616;  Cape  Girardeau 

15.  Note:  L.R.A.1915B  1060.  v.  Riley,  52  Mo.  424, 14  Am.  Rep.  427; 

16.  State  V.  Burrow,  119  Tcnn.  376,  State  v.  Rogers,  10  Nev.  250,  21  Am. 
104  S.  W.  526,  14  Ann.  Cas.  809.  Rep.  738;  State  v.  Burrow,  119  Tenn. 

17.  Cape  Girardeau  v.  RUey,  52  Mo.  376,  104  S.  W.  526,  14  Ann.  Cas.  809. 
424,  14  Am.  Rep.  427.  Notes:    85   Am.   Dec.   363;   L.R.A. 

Notes:  85  Am.  Dec.  363;  72  A.  S.  B.  1915B  1060,  1061;  14  Ann.  Cas.  813; 

627;  L.R.A.1915B  1063:  14  Ann.  Cas.  Ann.  Caa.  1916A  520. 

814;  Ann.  Cas.  1916 A  521.  19.  State  v.  Rogers,  10  Nev.  250, 

18.  Com.   V.  ■  Illinois  Cent.   E.   Co.,  21  Am.  Rep.  738. 

160  Ky.  745, 170  S.  W.  171,  Ann.  Cas.       Note:  85  Am.  Dec.  363. 
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and  that  no  equivalent  words  will  sufSce.^  The  sufficiency  of  par- 
ticular enacting  clauses  has  been  passed  upon  in  a  number  of  decisions 
some  of  which  seem  to  be  conflicting.*  The  absence  of  an  enacting 
clause  to  a  bill  when  it  is  introduced  is  not  fatal  where  it  is  subse- 
quently supplied  by  amendment,'  but  it  cannot  legally  be  supplied 
by  the  governor  when  the  bill  comes  to  him  for  approval.'  The 
insertion  in  a  bill  enacted  by  the  legislature,  following  the  enacting 
clause,  of  another  enacting  clause  appropriate  to  a  bill  enacted  by  the 
people  under  the  initiative  and  referendum  powers,  does  not  invalidate 
the  bill.*  A  constitutional  provision  requiring  the  style  of  a  law 
to  be  in  a  prescribed  form  is  not  applicable  to  that  species  of  enact- 
ments which  are  usually  denominated  joint  resolutions,  and  whicli 
are  often  used  to  express  the  legislative  will  in  cases  not  requiring 
a  general  law,*  Where  a  bill  adopting  a  code  contains  the  required 
words  of  enactment,  the  fact  that  the  code  itself  has  not  the  prescribed 
style  is  immaterial,  since  it  would  he  impracticable  to  mak^  the  style 
precede  every  law  called  into  force  by  acts  of  the  legislature,  and  the 
style  which  heads  the  bill  adopting  the  code  may  well  be  regarded 
as  the  style  of  the  laws  embraced  in  it.*  Even  in  the  jurisdictions 
in  which  the  enrolled  bill  is  conclusive  as  to  regularity  of  the  enact- 
ment and  the  terms  of  a  statute,  but  in  which  the  provision  as  to  the 
style  of  laws  is  held  to  be  mandatory,  the  consequence  of  a  failure 
to  comply  with  the  provision  will  be  that  the  statute  must  be  held 
invalid  by  the  courts,  where  the  absence  of  the  enacting  clause  is 
disclosed  by  the  enrolled  bill.'  In  these  jurisdictions,  if  the  required 
enacting  clause  is  not  found  in  the  act  as  enrolled  the  act  must  be 
held  to  be  invalid;  the  court  will  not  look  behind  the  enrolled  bill 
on  the  suggestion  that  the  prescribed  enacting  clause  formed  part 
of  the  bill  in  the  course  of  its  enactment  but  was  omitted  in  the 
enrollment.* 

23.  Division  into  Articles  and  Sections. — It  has  been  said  that  a 
constitutional  provision  directing  that  public  general  laws  shall  be 
enacted  in  sections  and  articles  looks  more  to  convenience  in  adapting 
a  law  to  codification  than  to  its  operative  effect,  and  a  compliance  with 
the  provision  is  not  essential  to  the  validity  of  a  law.  The  provision 
is  suflSciently  complied  with  in  the  enactment  of  the  statute  where 

20.  Note:  L.RA.1915B  1062.  26  U.  S.  (L.  ed.)  585. 

1.  Notes:  14  Ann.  Cas.  813;  L.R.A.      Note:  L.R.A.1915B  1060. 

1913B  1060.  6.  Dew  v.  Cunningham,  28  Ala.  466, 

2.  Notes:  85  Am.  Dee.  363;  L.R.A.  65  Am.  Dec.  362. 

1915B  1065.  Note:  L.R.A.1915B  1065. 

3.  People  v.  Dettenthaler,  118  Mich.       7.  Com.  v.  Illinois  Cent.  R.  Co.,  160 
595,  77  N.  W.  45Q,  44  L.R.A.  164.       Ky.  745,  170  S.  W.  171,  Ann.  Cas. 

Note:  L.R.A.1915B  1065.  1916A  515,  L.R.A.1915B  1060. 

4.  Note:  50  L.R.A.(N.S.)  226.  8.  State  v.  Rogers,  10  Nev.  250,  21 

5.  Hoyt  V.  Sprague,  103  U.  S.  613,  Am.  R«p.  738. 
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it  is  provided  that  the  subject  of  the  legislation  shall  be  added  to  tlio 
code  under  a  new  article,  under  which  the  provisions  of  the  law  shall 
be  arranged  by  titles  and  sections.*  A  constitutional  provision  requir- 
ing bills  to  be  divided  into  sections  for  convenience  is  not  violated 
by  the  striking  out,  in  the  course  of  the  passage  of  a  bill,  of  one  section 
i.nd  the  substitution  of  another ;  for  the  striking  out  of  the  section  does 
not  necessarily  carry  with  it  the  number,  which  is  not  of  the  contents 
or  substance  of  the  section,  but  the  number  may  well  remain  and 
designate  the  substituted  provision.** 

IV.  Operation  and  Effect 

In  General 

24.  Extension  of  Operation  to  New  Cases  and  Subjects. — A  gen- 
eral law  may,  and  frequently  does,  originate  in  some  particular  case 
or  class  of  cases  which  is  in  the  mind  of  the  legislature  at  the  time, 
but  so  long  as  it  is  expressed  in  general  language  the  courts  cannot, 
in  the  absence  of  express  restrictions,  limit  its  appUcation  to  those 
cases,  but  must  apply  it  to  all  cases  that  come  within  its  terms  and 
its  general  purpose  and  policy.  Hence  statutes  framed  in  general 
t4!rms  apply  to  new  cases  that  arise,  and  to  new  subjects  that  are 
(treated,  from  time  to  time,  and  which  come  within  their  general 
scope  and  policy."  It  is  a  rule  of  statutory  construction  that  legis- 
lative enactments  in  general  and  comprehensive  terms,  prospective 
in  operation,  apply  alike  to  all  persons,  subjects  and  business  within 
their  general  purview  and  scope  coming  into  existence  subsequent 
to  their  passage.**  Thus,  an  automobile  may  come  within  the  pro- 
visions of  an  act  relating  to  vehicles  generally,  although  the  statute 
was  passed  before  the  invention  of  automobiles;  *•  and  an  act  passed 
before  moving  pictures  came  into  vogue  to  prohibit  the  opening  of 
places  of  public  amusement  on  Sunday  may  be  applied  to  moving 
picture  shows  if  the  terms  of  the  statute  are  broad  enough  to  embrace 
buch  places  of  amusement.**  Likewise  a  statute  against  gaming  may 
be  so  framed  as  to  cover  gaming  devices  that  may  later  be  invented 
or  become  known.'*  TariflP  laws  are  made  for  tJbe  future,  and  the 
fact  that  at  the  date  of  an  act  imposing  duties  goods  of  a  certain 

9.  Hardesty   v.   Taft,   23  Md.   512,       12.  Schns   v.   Powers-Simpson   Co., 
87  Am.  Dec.  584.  85  Minn.  447,  89  N.  W.  68,  69  L.R.A. 

10.  State  V.  Pitts,  160  Ala.  133,  49  887. 

So.  441,  686, 135  A.  S.  R.  79.  18.  See    Automobiles,    vol.    2,    p. 

11.  State  V.  St.  Paul,  etc.,  R.  Co.,  1168. 

98  Minn.  380, 108  N.  W.  261, 120  A.  S.       14.  Zucarro  v.  State    (Tex.   Crim.) 
R.  .-)81,  8  Ann.  Cas.  1047,  28  L.R.A.  197  S.  W.  982,  L.R.A.1918B  354. 
(N.S.)    298;   People  v.   Roberts,   148      16.  Notes:    20    L.R.A.(N.S.)    240; 
N.  Y.  360,  42  N.  E.  1082,  31  L.R.A.  20  Ann.  Cas.  131. 
399. 
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kind  had  not  been  manufactured  does  not  withdraw  them  from  tho 
class  to  which  they  belong  when  the  language  of  the  statute  clearly 
and  fairly  includes  them.**  A  fellow  servant  statute  which,  on  its 
face,  applies  to  commercial  railroads  may  be  held  to  apply  to  "'log- 
ging" railroads,  though  they  were  unknown  when  the  statute  was 
enacted.*'  A  provision  in  a  railroad  charter  defining  the  rights  and 
duties  of  the  company  with  relation  to  streets  and  highways  may  ho 
held  to  be  applicable,  not  only  to  existing  streets  and  highways,  but 
also  to  those  subsequently  laid  out  and  opened.**  An  act  limiting 
the  time  of  prosecutions  under  penal  statutes  may  extend  as  well  to 
penalties  created  after  as  before  the  act.*'  A  general  law,  when  passed, 
may  be  incapable  of  application  to  certain  cases  within  ita  general 
scope  and  policy  by  reason  of  the  existence  of  other  and  conflicting 
enactments  of  equal  or  higher  authority,  but  when  the  latter  arc 
repealed  or  modified  the  general  law  is  given  full  operation.  This 
extension  of  the  scope  of  the  operation  of  a  general  statute  may  be 
effected  by  a  change  in  the  constitution  that  restricted  ita  operation.*" 
Where  the  language  of  a  remedial  act  clearly  relating  to  past  trans- 
actions is  broad  enough  to  extend  to  like  cases  in  the  future,  it  will 
be  construed  to  operate  prospectively  if  a  contrary  intent  is  not 
manifest.* 

25.  Effect  Given  Statutes  by  Courts  of  Equity. — Statutes  constitute 
a  declaration  of  the  legislative  will  which  can  no  more  be  disregarded 
by  courts  of  equity  than  courts  of  law.*  But  a  law,  however  wiso 
;)nd  just  in  its  general  application,  is  not  of  such  inflexible  character 
that  it  will  always  be  applied  regardless  of  circumstances,  where  its 
application  would  result  in  the  perpetration  of  fraud.  For  example, 
it  has  been  said  that  equity  in  such  case  will  interpose  to  prevent  the 
statute  of  frauds  from  being  made  the  instrument  of  fraud.  When 
a  court  of  equity  exercises  this  authority,  however,  it  by  no  means 
brushes  aside  the  statute  of  frauds  or  impugns  its  wisdom;  on  the 
contrary,  it  is  so  careful  to  see  that  the  fraud  which  the  statute  was 
designed  to  guard  against  is  not  perpetrated  that  it  really  adds  to  the 
statute  a  new  strength  by  demonstrating  that  it  may  be  so  administered 

16.  Newman   v.  Arthur,  109  U.  S.  2  U.  S.  (L.  ed.)  297. 

132,  3  S.  Ct.  88,  27  U.  S.  (L.  ed.)  883;       20.  People  v.   Roberts,   148  N.   Y. 
Pickhardt  v.  Merritt,  132  U.  S.  252,  360,  42  N.  E,  1082,  31  L.R.A.  399. 
10  S.  Ct.  80,  33  U.  S.  (L.  ed.)  353.      1.  Beard  v.  Rowan,  9  Pet.  301,  9  U. 

17.  Sehus  V.  Powers-Simpson  Co.,  S.  (L.  ed.)  135;  Harven  v.  Tyler,  2 
85  Minn.  447,  89  N.  W.  68,  69  L.R.A.  Wall.  328, 17  U.  S.  (L.  ed.)  871;  Boyd 
887.  V.  Nebraska,  143  U.  S.  135,  12  8.  Ct. 

18.  State  V.  St.  Paul,  etc.,  R,  Co.,  375,  36  U.  8.  (L.  ed.)  103. 

98  Minn.  380,  108  N.  W.  261,  120  A.  2.  See    Eqvrrr,    vol.    10,    p.    338; 

S.  R.  581,  8  Ann.  Cas.  1047,  28  L.R.A.  Statute  of  Feadiw,  ante,  pp.  699- 

(N.S.)  298  and  note.  700. 

19.  Adams  v.  Woods,  2  Cranch  336, 
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that  justice  will  not  suffer  or  the  statute  be  made  the  instrument  of 
the  very  evil  it  was  designed  to  prevent.' 

26.  Restriction  of  State  Laws  by  Federal  Legislation. — It  is  a 

general  principle  that  when  the  Congress  of  the  United  States  passes 
a  law  in  a  field  of  legislation  that  is  common  to  both  the  federal 
and  state  governments,  the  act  of  Congress  limits  the  operation  of 
s*tate  statutes  on  the  subject  by  superseding  all  inconsistent  state 
legislation.*  According  to  this  principle,  a  national  bankruptcy 
law  suspends  the  operation  of  state  insolvency  laws  so  far  as  they 
are  in  conflict  with  it; '  and  stale  employers'  liability  act*  are  super- 
.seded  by  the  federal  employers'  liability  act  to  the  extent  that  they 
conflict  with  its  provisions,  though  the  federal  act  does  not  affect 
the  force  of  state  statutes  in  their  appropriate  sphere.*  State  legis- 
lation on  interstate  and  foreign  commerce  must  be  limited  in  it? 
operation  so  as  not  to  conflict  with  federal  laws  on  the  subject,  but 
where  a  state  statute  is  inoperative  because  of  conflict  with  a  federal 
law,  it  will  become  operative  without  te-enactment  after  a  change 
of  the  federal  law  obviating  the  conflict.' 

27.  Time  when  Statutes  Begin  to  Operate. — ^When  a  statute  does 
not  become  operative  immediately  on  its  enactment,  but  the  time  of  its 
jioing  into  effect  is  postponed  until  a  later  date,  either  by  virtue  of  its 
own  terms  or  of  a  constitutional  provision,  it  does  not,  according  to 
some  courts,  have  any  effect  until  .the  stated  period  has  expired,  and  no 
one  can  be  charged  with  notice  of  its  provisions  until  that  period  does 
expire*  It  has  been  said  of  a  constitutional  provision  that  statutes  sliall 
notv  take  effect  until  a  specified  period  after  the  final  adjournment  of 
the  session  of  the  legislature  at  which  they  are  enacted,  that  its  purpose 
is  to  enable  the  people  to  become  acquainted  with  the  enactments, 
as  the  provision  contemplates  that  at  the  end  of  the  prescribed  period 
tlio  statutes  will  have  been  published  and  be  accessible  to  the  public* 
()i:i  the  principle  that  a  statute  begins  to  speak  the  moment  it  takes 
effect  and  not  before,  it  has  been  held,  under  the  rule  that  an  act 
.shortening  the  period  of  limitation  must  allow  a  reasonable  time 
for  the  assertion  of  rights  before  the  bar  takes  place,*"  that  the 
])arties  to  a  contract  which  is  entered  into  after  a  statute  has 
l»een  enacted  but  before  it  has  gone  into  effect  have  notice  of 
the  effect  that  the  statute   will  have  upon  the  contract  when   it 

3.  Rassell  v.  Sharp,  192  Mo.  270,  91  7.  See  Cohmebce,  vol.  5,  p.  704. 
S.  W.  134,  111  A.  S.  R.  496.     See  8.  Sammis  v.  Bennett,  32  Fla.  458, 
Statute  of  Frauds,  ante,  p.  700.  14  So.  90,  22  L.B.A.  48;  Gilbert  v. 

4.  See  COKFLiCT  of  Laws,  vol.  6,  p.  Ackerman,  159  N.  Y.  118,  53  N.  E. 
912;  Constitutional  Law,  vol.  6,  p.  753,  45  L.R.A.  118. 

140.  9.  Sammis  v.  Bennett,  32  Fla.  458, 

5.  See  Bankbuptot,  vol.  3,  p.  165.  14  So.  90,  22  L.R.A.  48. 

6.  See  Master  and  Servant,  vol.      10.  See  Liuitation  of  Actions^  yoI. 
18,  p.  841.  17,  p.  676  et  seq. 
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goes  into  eflFect.*'  There  has  been  a  conflict  of  authority  on  the 
question  whether  the  legislative  authority  of  the  states,  as  to  a  subject 
over  which  the  several  states  may  exercise  control  only  in  the  absence 
of  congressional  regulation,  ceases  immediately  upon  the  enactment 
of  a  statute  on  the  subject  by  Congress,  although. the  going  into  effect 
of  the  statute  is  postponed  to  a  future  date,  or  ceases  only  when  the 
act  of  Congress  goes  into  effect  Some  state  courts  have  held  that 
the  legislative  authority  of  the  states  is  superseded  only  when  the 
federal  law  goes  into  effect,**  while  other  state  courts  have  held  that 
it  ceases  at  once  on  the  enactment  of  the  law,*'  and  this  view  has 
been  adopted  by  the  controlling  authority  on  the  subject.** 

28.  Waiver  of  Benefits  or  Protection  of  Statutes.— -Such  provisions- 
as  the  law  prescribes  for  the  advantage  or  protection  of  individuals 
may,  as  a  rule,  be  waived  by  them,  where  not  inhibited  by  public 
policy.**  For  example,  according  to  the  weight  of  authority,  there 
may  be  a  valid  agreement  to  waive  the  right  to  interpose  the  statute 
of  limitations.**  Where,  however,  the  object  of  a  statute  is  to  promote 
great  public  interests,  liberty,  or  morals,  it  cannot  be  defeated  by 
any  private  stipulation.*^  Hence,  it  has  been  held  that  a  defendant 
on  trial  for  a  felony  cannot  waive  the  right  to  be  tried  by  a  jury  of 
twelve  men  and  consent  to  be  tried  by  a  less  number.'* 

Territorial  Extent  of  Operation 

29.  General  Rule. — As  a  general  rule,  no  law  has  any  effect,  of 
its  own  force,  beyond  the  territorial  limits  of  the  sovereignty  from 
which  its  authority  is  derived.**    Unless  the  intention  to  have  a  stat- 

11.  Diamond  Glue  Co.  v.  United  See  Bankroptot,  vol.  3,  pp.  165- 
States  Glue  Co.,  187  U.  S.  611,  23  S.  166. 

Ct.  206,  47  U.  S.  (L.  ed.)  328.  14.  Northern  Pao.  R.  Co.  v.  Wasb- 

12.  State  V.  Northern  Pac.  R.  Co.,  ington,  222  U.  S.  370,  32  8.  Ct.  160, 
36  Mont.  532,  93  Pac.  945,  13  Ann.  56  U.  S.  (L.  ed.)  237. 

Cas.  144,  15  L.R.A.(N.S.)  134;  People  16.  Griffith  v.  New  York  L.  Ins.  Co.. 

V.  Erie  R.  Co.,  198  N.  Y.  369,  91  N.  101  Cal.  627,  36  Pac.  113,  40  A.  S.  R. 

E.  849,  139  A.  S.  R.  828, 19  Ann.  Caa.  96.    See  Contracts,  vol.  6,  p.  707. 

811,  29  L.R.A.(N.S.)    240  and  note,  16.  See    Limitation    of    Actioks. 

reversed  in  223  U.  S.  671,  34  S.  Ct.  vol.  17,  p.  886. 

756,  58  U.  S.  (L.  ed.)  1149;  State  v.  17.  Griffith  v.  New  York  L.  Ins.  Co., 

Northern  Pac.  R.  Co.,  53  Wash.  673,  101  Cal.  627,  36  Pac.  113,  40  A.  S.  R. 

102  Pac.  87G,  17  Ann.  Cas.  1013.  re-  96.    See  Contraots,  vol.  6,  p.  706. 

versed  Northera  Pac.  R.  Co.  v.  Wash-  18.  See  Jury,  vol.  16,  p.  222 

ington,  222  U.  S.  370,  32  S.  Ct.  160,  19.  Hilton  v.  Guyot,  159  U.  S.  113. 

56  U.  S.  (L.  ed.)  237.  16  8.  Ct.'  139,  40  U.  S.  (L.  ed.)  9,5: 

Note:  17.  Ann.  Cas.  1016.  Walbridge  v.  Robinson,  22  Idaho  23 J. 

13.  State  V.  Chicago,  etc.,  R.  Co.,  125  Pac.  812,  43  L.R.A.(N.S.)  240: 
136  Wis.  407,  117  N.  W.  686,  19  IfcCarthy  v.  Chicago,  etc.,  R.  Co.,  IS 
L.R.A.(N.S.)  326.  Kan.  46,  26  Am.  Rep.  742;  Stanlffy  v. 

Note:  19  Ann.  Cas.  817.  Wabasfi,  etc.,  R.   Co.,  100   Mo.  435, 
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lite  operate  beyond  the  limits  of  a  stale  is  clearly  expreeeed  or  reason- 
ably to  be  inferred  from  the  language  of  the  act,  or  from  its  purpose, 
subject  matter,  or  history,  the  presumption  is  that  the  statute  is 
intended  to  have  no  extraterritorial  eflfect,  and  it  is  to  be  so  construed.** 
This  is  the  rule  for  construing  statutes  which  use  general  words, 
unless  they  clearly  indicate  a  different  intent.*  General  words  used 
in  the  patent  laws  are  not  construed  to  extend  the  patentee's  right 
of  property  and  exclusive  use  beyond  the  limits  of  the  United  States.' 
Although  the  legislature  may  use  general  words,  such  as  "any"  or 
"all,"  in  describing  the  persons  or  acts  to  which  the  statute  applies, 
still  it  does  not  follow  that  the  law  has  an  extraterritorial  effect.*  A 
.  «'onstruction  giving  a  statute  extraterritorial  operation  should  be 
avoided  when  the  effect  will  be  to  render  it  void.* 

30.  Applications  of  Rule. — ^The  rule  against  giving  statutes  an 
extraterritorial  operation  has  been  applied  to  a  statute  conferring  a 
right  of  action  on  personal  representatives,  and  prescribing  their  dutie.« 
with  respfect  to  money  that  they  may  recover  by  action,*  and  to  stat- 
utes of  limitation.*  The  act  of  Congress  which  subjected  to  the 
operation  of  state  laws  original  packages  of  intoxicating  liquors  trans- 
ported into  the  state  was  limited  by  construction  to  such  good^  as 
had  been'  delivered  to  the  consignee,  since  a  contrary  construction 
would  give  to  the  laws  of  the  state  extraterritorial  operation.'  It  is 
almost  universally  conceded  that  statutes  prohibiting  the  guilty  party 
to  a  judgment  of  divorce  from  marrying  again,  either  for  a  certain 
period  or  while  the  other  party  to  the  former  marriage  lives,  are 
without  effect  outside  of  the  territorial  limits  of  the  prohibiting 
slate.*  A  statute  providing  a  right  of  action  for  a  personal  injury  ha^ 
no  extraterritorial  force,  and  does  not  confer  a  right  of  action  for  an 
injury  inflicted  in  another  state:  *  and  the  same  is  true  of  a  statute 
conferring  a  right  of  ac'loi!  for  d  v.:\  mcs  for  death  caused  by  a  wrong- 

13  S.  W.  709,  8  L.R.A.  549;  State  v.  4.  Carpenter   v.    Grand    Trunk    R. 

Wright,  251  Mo.  325,  158  S.  W.  823,  Co.,  72  Me.  388,  39  Am.  Rep.  340; 

Ann.  Cas.  1915A  588.  Stanley  v.  Wabash,  etc.,  R.  Co.,  100 

20.  The  Apollon,  9  Wheat.  370,  6  Mo.  435,  13  S.  W.  709,  8  L.R.A.  54!t. 

U.  S.   (L.  ed.)   Ill;  State  v.  Lanca-  6.  Taylor  v.   Pennsylvania  Co.,    78 

t^liire  F.  In§.  Co.,  66  Ark.  466,  51  S.  Ky.  348,  39  Am.  Rep.  244,  overruled 

W.  633,  45  L.R.A.  348 ;  Kennerson  v.  in  part  by  Bruce  v.  Cincinnati  R.  Co., 

Thames  Towboat  Co..  89  Conn.  367,  83  Ky.  174. 

!14  Atl.  372,  L.R.A.1916A  436;  Wal-  6.  See  Limit.vtion  of  Actions,  vol. 

bridge  v.  Robinson,  22  Idaho  236,  125  17,  p.  947. 

J'ac.  812,  43  L.R.A.(N.S.)  240.  7.  Rhodes  v.  Iowa,  170  U.  S.  412,  18 

1.  State  V.  Peet.  80  Vt.  449,  68  Atl.  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088. 
()61,   130   A.   S.   R.   998,   14   L.R.A.  8.  See  Conflict  op  Laws,  voL  5, 
(N.S.)  677.  1004. 

2.  See  Patents,  vol.  20,  p.  1160.  9.  Buckles  v,  EUers,  72  Ind.  220,  37 

3.  State  V.  Lancashire  F.  Ins.  Co.,  Am.  Rep.  156;  Le  Forest  v.  Tolman, 
06  Ark.  466,  51  S.  W.  633,  45  L.R.A.  117  Mass.  109,  19  Am.  Rep.  400.  See 
(N.S.)  348.  Conflict  ov  Laws,  vol.  5,  p.  1036. 
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ful  ad.**  Game  laws  refer  only  to  animals  killed  within  the  juris- 
diction, unless  their  terms  require  their  application  to  game  killed 
in  anotiier  state.**  A  statute  making  it  unlawful  to  sell  designated 
articles  must  be  considered  as  applying  only  to  their  sale  within  the 
state.*'  State  antitrust  acts  will  generally  be  construed  to  have  been 
intended  to  apply  only  to  trusts  and  combinations  formed  and  operatr 
ing  within  die  state  and  not  to  apply  to  interstate  commerce.** 
There  is  a  sharp,  conflict  of  authority  as  to  whether  workmen's  com- 
pensation acts,  which  do  not  make  express  provisions  for  accidents 
outside  of  the  state,  have  extraterritorial  effect  The  acts  of  some 
of  the  states  have  been  held  not  to  cover  accidents  occvurring  outside 
the  limits  of  the  state,**  while  the  acts  of  other  states  are  deemed  to 
have  an  extraterritorial  effect**  No  lawful  appropriation  and  diver- 
sion of  the  public  waters  of  a  state  for  application  to  a  beneficial  use  in 
an  adjoining  state  can  be  made  under  statutes  of  the  state  authorizing 
the  appropriation  and  diversion  of  waters  and  the  granting  of  permits 
by  the  state  engineer,  in  the  abeence  of  any  provision  therein  relat- 
ing to  the  diversion  of  such  public  waters  for  use  in  the  adjoining 
state.** 

Operation  as  to  Government 

31.  Rule  in  England. — It  is  a  principle  in  English  law  that  where 
an  act  of  Parliament  is  made  for  the  public  good,  as  for  the  advance- 
ment  of  religion  and  justice,  or  to  prevent  injury  and  wrong,  the 
king  is  bound  by  such  act,  though  not  particularly  named  therein ; 
but  where  a  statute  is  general,  and  thereby  any  prerogative,  right, 
title,  or  interest  is  divested  or  taken  from  the  king,  in  such  case  the 
king  is  not  bound,  unless  the  statute  is  made  to  extend  to  him  by 
express  words.*'  The  most  general  words  that  can  be  devised  (for 
example,  any  person  or  persons,  bodies  politic  or  corporate)  affect 
not  him  in  the  least,  if  they  may  tend  to  restrain  or  diminish  any 
of  his  rights  and  interests.** 

10.  McCarthy   v.    Chicago,   etc.,   R.   (N.S.)   240. 

Co.,  18  Kan.  46,  26  Am.  Rep.  742.  See  17.  United  States  v.  Knight,  H  Pet. 
Death,  vol.  8,  p.  736.  301,  10  U.   S.    (L.  ed.)    465;  United 

11.  See  Game  Laws,  vol.  12,  p.  696.  States  v.  Herron,  20  Wall.  251,  22  U. 

12.  State  V.  Peet,  80  Vt  449,  68  Atl.  S.  (L.  ed.)  275;  United  States  v. 
661,  130  A.  S.  R.  998,  14  L.R.A.  Shaw,  39  Fed.  433,  3  L.R.A.  232; 
(N.S.)  677.  People  v.  Herkimer,  4  Cow.  (N.  Y.) 

13.  See  Monopolies  and  Combina-  345,  15  Am.  Dec.  379  and  note;  Com. 
TIONS,  vol.  19,  p.  111.  V.  Garrigues,  28  Pa.  St.  9,  70  Am.  Dec. 

14.  Note:    L.R.A.1916A   444.  103;  State  v.  Milwaukee,  145  Wis.  131, 

15.  Kenneraon  v.  Thames  Towboat  129  N.  W.  1101,  Ann.  Cas.  1912A 
Co.,  89  Conn.  367,  94  Atl.  372,  L.R.A.  1212. 

1916A  436  and  note.  18.  Dollar    Sav.    Bank    v.    United 

Note:  L.R.A.1916A  445.  States,  19  Wall.  227,  22  U.  S.  (L.  ed.) 

16.  Walbridge     v.     Robinson,     22  80. 
Idaho  236,  125  Pae.  812,  43  L.R.A. 
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§§  32,  33  STATUTES  26  B.  C.  L. 

32.  Rule  in  United  States. — The  common  law  rule  applicable  to 
the  British  Crown  ia  equally  applicable  to  our  national  and  state 
governments."  The  reason  for  applying  the  rule  in  a  representative 
government,  where  the  people  act  only  through  the  delegated  power 
of  their  agents,  is  equally  cogent  as  in  a  kingly  government ;  the  rule 
stands  on  the  same  ground  of  expediency  and  public  convenience.** 
Moreover,  independently  of  any  doctrine  founded  on  the  notion 
of  prerogative,  the  same  construction  ought  to  prev^l  founded  upon 
legislative  intent.  The  presumption  of  a  legislative  intent  to  exclude 
the  state  from  the  operation  of  a  statute  is  based  on  the  fact  that  laws 
are  ordinarily  made  for  the  government  of  citizens  and  not  of  the 
state,*  and  the  probability  that,  if  the  legislative  power  intended  to 
divest  the  sovereign  power  of  any  right,  privilege,  title  or  interest, 
it  would  say  so  in  express  words.  Where  an  act  contains  no  words 
to  express  such  an  intent,  it  will  be  presumed  that  the  intent  does 
not  exist.*  The  rule  may  therefore  be  stated  to  be  that  where  the 
effect  of  a  statute  in  general  terms  would  be  to  restrict  the  rights  of 
the  state,  to  affect  its  interests  or  to  impose  liabilities  upon  it,  the 
statute  will  be  held  to  be  inapplicable  to  the  state  unless  it  is  named 
expressly  or  by  necessary  implication.*  The  fact  that  the  subject- 
matter  of  a  statute  is  one  in  which  the  commonwealth  is  the  cliiof 
party  in  interest  may  indicate  an  intention  to  bind  the  state.*  The 
subject  of  a  statute  prescribing  the  mode  of  inquiring  into  and 
determining  the  regularity  and  legality  of  municipal  elections,  being 
one  in  which  the  commonwealth  is  the  chief  party  in  interest,  plainly 
indicates,  it  has  been  said,  an  intention  to  bind  the  state.'  A  holding 
(hat  the  state  may  avail  itself  of  general  statutes  which  are  beneficial 
lo  it  though  it  is  not  named  in  them  would  not  seem  to  conflict  with 
the  general  rule.* 

33.  Applications  of  Rule. — Under  the  doctrine  that  the  sovereign 
is  not  ordinarily  bound  by  a  statute  unless  named  therein,  it  has 
been  held  that  claims  of  the  government  are  not  barred  by  a  discharge 
under  an  insolvency  or  a  bankruptcy  statute  which  does  not  spe- 

« 

19.  Dollar  Sav.  Bank  v.  United  3.  United  States  v.  Herron,  20  Wall 
States,  19  WaU.  227,  22  U.  S.  (L.  ed.)  251,  22  U.  S.  (L.  ed.)  275;  Carr  v. 
80.  State,  127  Ind.  204,  26  N.  E.  778.  22 

20.  Com.  V.  Baldwin,  1  Watts  (Pa.)  A.  S.  R.  624,  11  L.R.A.  370;  Divine 
54,  26  Am.  Dec.  33.  v.  Harvie,  7  T.  B.  Men.   (Ky.)  439, 

Notes:  15  Am.  Dec.  381;  Ann.  Caa.  18  Am.  Dee.  194;  State  v.  Jiii\v.Takee. 
1912A  1214.  145  AVis.  131,  129  N.  W.  1101,  Ann] 

1.  State  V.  Milwaukee,  145  Wis.  131,  Cas.  1912.A.  1212  and  note. 

129   N.   W.   1101,   Ann.   Cas.   1912A       Notes:  15  Am.  Dec.  379;  Ann.  Cas. 
1212  1912A  1215 

Notes:  15  Am.  Deo.  379;  Ann.  Cas.       4.  Note:  Ann.  Cas.  1912 A  1216. 
1912A  1215.  6.  Com.  v.  Garrigues,  28  Pa.  St.  9, 

2.  United  States  v.  Herron,  20  Wall.  70  Am.  Dec.  103. 

251,  22  U.  S.  (L.  ed.)  275.  6.  Note:  Ann.  Cas.  1912A  1216. 
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cifically  mention  tbe  government.'  And  the  government  is  not 
bound  by  a  statute  of  limitations  unless  the  legislature  has  clearly 
manifested  its  intention  that  the  government  shall  be  so  bound,^  but 
the  government  may  avail  itself  of  the  statute.'  According  to  some 
cases,  the  maxim  nullum  tempos  occurrit  regi  does  not  apply  where 
the  state  engages  in  business  in  competition  with  its  citizens.  ^^  Tbe 
government  is  not  within  the  provisions  of  a  general  statute  providing 
for  the  payment  of  interest  in  cases  where  money  is  wrongfully  with- 
held from  a  creditor.*'  Neither  the  government  nor  its  officers  can 
ordinarily  be  subjected  to  the  process  of  garnishment.**  The  rule 
that  the  government  is  not  bound  unless  expressly  named  does  not 
apply  to  acts  of  legislation  which  lay  down  general  rules  of  pro- 
cedure in  civil  actions.*'  The  United  States  as  plaintiffs  in  an  action 
were  held  bound  by  an  act  of  Congress  adopting  the  restrictions  and 
regulations  concerning  imprisonment  for  debt  then  existing  by  the 
laws  of  the  several  states.**  And  the  United  States  as  plaintiffs  in 
execution  are  bound  by  state  homestead  exemption  laws.***  If  a  stat- 
ute is  clearly  designed  to  prescribe  the  only  rules  which  should  govern 
the  subject  to  which  it  relates,  it  wiU  repeal  any  former  act  upon 
that  subject  wherein  the  government  is  socially  favored.** 

Prospective  and  Retrospective  Operation 

J4.  Definitions  and  Examples  of  Retrospective  Lavrs. — A  retrospec- 
tive law,  in  the  legal  sense,  is  one  which  takes  away  or  impairs  vested 

7.  United  States  v.  Herron,  20  Wall.  N.  E.  778,  22  A.  S.  R.  624  and  note, 
251,  22  U.  S.   (L.  ed.)  275;  Lewis  v.  1]  L.R.A.  370;  Seton  v.  Hoyt,  3i  Ore. 
United  States,  92  U.  S.  618,  23  U.  S.  26t),  55  Pac.  967,  75  A.  S.  R.  641. 
(L.  ed.)   513;  People  v.  Herkimer,  4       Notes:  22  A.  S.  R.  648;  Ann.  Cas. 
Cow.  (N.  Y.)  345,  15  Am.  Dec.  379.  1912A  1215. 

Note:  Ann.  Cas.  1912A  1215.  See  Interest,  vol.  15,  p.  17. 

See  Insolvbnct,  vol.  14,  p.  676.  12.  Divine  v.  Harvie,  7  T.  B.  Mon- 

8.  United  States  v.  Nashville,  etc.,  (Ky.)  439,  18  Am.  Dec.  194  and  note. 
R.  Co.,  118  U.  S.  120,  6  S.  Ct.  1006,  See  Garnishment,  vol.  12,  p.  841. 
30  U.  S.  (L.  ed.)  81;  United  States  IS.  Green  v.  United  States,  9  Wall. 
V.  Beebe,  127  U.  S.  338,  8  S.  Ct.  658,  19  U.  S.  (L.  ed.)  806;  United 
1083,  32  U.  S.  (L.  ed.)  121;  Com.  v.  States  v.  Thompson,  93  U.  S.  586,  23 
Baldwin,  1  Watte  (Pa.)  54,  26  Am.  U.  S.  (L.  ed.)  982;  United  States  v. 
Dec.  33  and  note.  Union  Pac.  R.  Co.,  105  U.  S.  263,  26 

Note:  15  Am.  Dee.  382.  U.  S.  (L.  ed.)  1021. 

See  Limitation  of  Actions,  vol.  17,  Note :  15  Am.  Dec.  383. 

p.  970.                                            "  14.  United  States  v.  KniglU,  14  Pet. 

9.  United  States  v.  Knight,  14  Pet.  301,  10  U.  S.   (L.  ed.)   4G5. 

301,  10  U.  S.  (L.  ed.)  465;  Stanley  v.  15.  Fink  v.  O'Neil,  106  U.  S.  272, 

Sohwalby,  147  U.  S.  508,  13  S.  Ct.  1  S.  Ct.  325,  27  U.  S.  (L.  ed.)  196. 

418,  37  U.  S.  (L.  ed.)  259.    See  Lim-  16.  Cook  County  Nat.  Bank  v.  Unit- 

ITATION  OF  Actions,  vol.  17,  p.  956.  ed  States,  107  U.  S.  445,  2  S.  Ct.  5C1, 

10.  Note:  Ann.  Cas.  1912A  1216.  27  U.  S.  (U  ed.)  537. 

11.  Carr  v.  State,  127  Ind.  204,  26 

R.  C.  L.  Vol.  XXV.— 50.         785 
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rights,  acquired  under  existing  laws,  or  creates  a  new  obligaticm  and 
imposes  a  new  duty,  or  attaches  a  new  disability  in  respect  of  trans- 
actions or  considerations  already  past.*'  It  may  also  be  defined  as 
one  which  changes  or  injuriously  affects  a  present  right  by  going 
behind  it  and  giving  efficacy  to  anterior  circumstances  to  defeat  it, 
which  they  had  not  when  the  right  accrued,'*  or  which  relates  back 
to  and  gives  to  a  previous  transaction  some  different  legal  effect  from 
that  which  it  had  under  the  law  when  it  occurred.*'  A  retrospecti%'e 
law  may  be  further  defined  as  one  intended  to  affect  transactions 
which  occurred,  or  righto  which  accrued,  before  it  became  operative, 
and  which  ascribes  to  them  effecte  not  inherent  in  their  nature,  in 
view  of  the  law  in  force  at  the  time  of  their  occurrence.  A  statute 
does  not  operate  retroactively  from  the  mere  fact  that  it  relates  to 
antecedent  events.*  A  statute  which  only  codifies  common  morality 
and  fairness  and  introduces  no  new  rule  is  not  retrospective  in  any 
sense.*  A  statute  prohibiting  any  combination  to  create  or  carry 
out  restrictions  in  the  free  pursuit  of  any  business  does  not  have 
a  retroactive  operation  because  it  applies  to  combinations  formed 
ivefoie,  but  carried  out  after,  the  statute  takes  effect.'  A  prohibition 
of  the  doing  of  business  after  a  statute  goes  into  effect  is  not  retro- 
active with  regard  to  that  business,  even  though  the  business  be  done 
in  pursuance  of  an  earlier  contract.* 

35.  Rule  against  Retroactive  Operation. — Purely  retrospective  laws 
involve  the  exercise  of  judicial  rather  than  strictly  legislative  power. 
Operating  not  only  on  future  rights  and  liabilities  but  also  on  matters 
that  occurred,  or  rights  and  liabilities  tliat  existed,  before  the  time  of 
enactment,  they  pronounce  judgment  on  what  was  done  before  their 
onactfiient.'    Every  law  that  takes  away  or  impairs  rights  that  have 

17.  Sturges  v.  Carter,  114  U.  S.  5U,  Co.  ▼.  Wadden,  34  S.  D.  550,  149  N. 
5  S.  Ct.  1014,  29  U.  S.  (L.  ed.)  240;  W.  424,  L.R.A.1915C  414. 

Ducey  v.  Patterson,  37  Colo.  216,  86       19.  Clark  Implement  Co.  v.   Wad- 

Pac.  109,  119  A.  S.  R.  284,  11  Ann.  den,  34  S.  D.  550,  149  N.   \V.  424, 

Cas.  393,  9  L.R.A.(N.S.)  1066;  Brit>  L.RjL1915C  414. 

ish  America  Assur.  Co.  v.  Colorado,   .J-\°^?^SO,ete.,R.   Co.   v.    State, 

etc..   R.  Co.,  52  Colo.  589,  125  Pae.  47  Ne^.  549,  66  N  W  624  53  A  S.  R 

rm.  12.5  Pac.  1135,  41  L.R.A.(N.S.)   5?7,  41  L.R.A.  481;  Clark  Implement 

10I19.  iiirn^o/^r.  ^   p,f«  Ro„   RonV    <\fi  Co.  V.  Wadden,  34  S.  D.  5.>0,  149  N. 

12()2;  birnpson  Jj^^ity  Sav^  Bank   56  ^  L.R.A.il95C  414. 

N.  H.  466,  22  Am   Rep.^1;  Hamil-       g   ^^^^j^  ^   ^.  g^i  V.  S.  452, 

ton  Countv  v.  Roscbe,  50  Ohio  bt.  lOd,  qq  q    Pf    -inri    r,7  u    k    ij      ,i  »  one 

f/.  liJ'%'li- 1  ^\'f ''  3%2-£o*;LL'J^coM„rKl- 

J..R.A.  584;  Clark  Implement  Co.  v.  ^lOKS  vol   19    d   112 

Wadden,  34  S.  D.  550, 149  N.  W.  424,  4   hinmorid    Glue  '  Co.    v.    United 

L.K.A.1915C  414;  Stewart  v.  Vander-  states  Glue  Co.,  187  U.  S.  611,  23  S. 

vort,  34  W.  Va.  524,  12  8.  E.  736,  Ct.  206,  47  U.  S.  (L.  ed.)  328. 

12  L.R.A.  50.  5.  Clark  Implement  Co.  v.  >Vadden, 

18.  Poole  V.  Ple^er,  11  Pet.   185,  34  S.  D.  550,  149  N.  W.  424,  L.R.A. 
9  U.  S.  (L.  ed.)  680;  Clark  Implement  1915C  414. 
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vested  under  existing  lawa  is  generally  unjust  and  may  be  oppressive. 
Hence  such  laws  have  always  been  looked  on  with  disfavor.  It  is  a 
maxim,  which  is  said  to  be  as  ancient  as  the  law  itself,  that  a  new 
law  ought  to  be  prospective,  not  retrospective,  in  its  operation  (nova 
constitutio  futuris  forraam  imponere  debet,  non  praeteritis)  .•  The 
objection  to  retroactive  legislation  has  also  been  expressed  in  the 
maxim,  Leges  quae  retrospiciunt  rarp,  et  magna  cum  cautione  sunt 
adhibendao  neque  enim  Janus  locatur  in  legibus,  "laws  which  are 
retrospective  are  rarely  and  cautiously  received,  for  Janus  has  really 
lio  place  in  the  laws."  '  The  American  constitutions  have  invariably 
imposed  limitations  on  this  class  of  legislation.*  While  the  constitu- 
tion of  the  United  States  and  the  constitutions  of  many  of  the  states 
c(-ntain  no  provisions  directly  forbidding  retrospective  laws,*  such  laws 
iiro  void  if  they  impair  the  obligation  of  contracts  •*  or  vested  rights.*' 
Even  though  the  legislature  may  have  the  power  to  enact  retrospective 
laws,  a  construction  which  gives  to  a  statute  a  retroactive  operation  k 
not  favored,**  and  such  effect  will  not  be  given  unless  it  is  distinctly 
expressed  or  clearly  and  necessarily  implied  that  the  statute  is  to 
have  a  retroactive  effect."    There  is  always  a  presumption  that  stat- 

6.  Grinder  v.  Nelson,  9  Gill  (Md.)  Pac.  822, 147  Pac.  768,  1191, 151  Pac. 
299,  52  Am.  Dec.  694;  Williams  v.  474,  Ann.  Cas.  1917D  933;  Bedford 
Johnson,  30  Md.  500,  96  Am.  Dee.  v.  Shilling,  4  Serg.  &  R.  (Pa.)  401,  8 
61 .3;  Stewart  v.  Vandervort,  34  W.  Va.  Am.  Dee.  718;  Lewis  v.  Pennsylvania 
524,  12  S.  E.  786,  12  L.R.A.  50.  R.  Co.,  220  Pa.  St.  317,  69  Atl.  821, 

7.  Walpole  v.  ElUott,  18  Ind.  258,  13  Ann.  Cas.  1142,  18  L.R.A.(N.S.) 
81  Am.  Dee.  358.  279;  Bender  v.  Crawford,  33  Tex.  745, 

8.  See  Constitutional  Law,  vol.  6,  7  Am.  Rep.  270;  Starr  v.  Robinson,  1 
pp.  292,  304.  D.  Chip.  (Vt.)  257,  6  Am.  Dec.  7^2; 

9.  See  Constitutional  Law,  vol.  6,  Richardson  v.  Cook,  37  Vt.  599,  88 
pp.  303,  304.  Am.  Dec.  622;  Thomas  v.  Higgs,  68 

10.  See  Constitutional  Law;  vol.  W.  Va.  152,  69  S.  E.  654,  Ann.  Cas. 
6,  pp.  131,  323.  1912A  1039. 

11.  See  Constitutional  Law,  vol.  13.  Reynolds  v.  M' Arthur,  2  Pet. 
6,  p.  306.  417,  7  U.  S.  (L.  ed.)  470;  Twenty  Per 

12.  Winfree  v.  Northern  Pac.  R.  Cent.  Cases,  20  WaU.  179,  22  U.  S. 
Co.,  227  U.  S.  296,  33  S.  Ct.  273,  57  (L.  ed.)  339;  City  R.  Co.  v.  Citizens' 
U.  S.  (L.  ed.)  518;  Rawls  v.  Doe,  23  St.  R.  Co.,  166  U.  S.  557,  17 
Ala.  240,  58  Am.  Dee.  289:  Goshen  V.  S.  Ct.  653,  41  U.  S.  (L.  ed.) 
Stonington,  4  Conn.  209,  10  Am.  Dee.  1114;  Cameron  v.  United  States,  231 
121;  State  V.  Iowa  Telephone  Co.,  175  U.  S.  710,  34  S.  Ct.  244,  58  U.  S. 
la.  607,  154  N.  W.  678,  Ann.  Cas.  (L.  ed.)  448;  Humboldt  Lumber  Mfg. 
1917E  539;  Hoiyoke  v.  Haskins,  5  Ass'n  v.  Christopherson,  73  Fed.  239, 
Pick.  (Mass.)  20,  16  Am.  Dec.  372;  44  U.  S.  App.  434,  19  C.  C.  A.  481. 
Murphy  V.  Com.,  172  Mass.  264,  52  N.  46  L.R.A.  264;  Winfree  v.  Northern 
E.  505,  70  A.  S.  R.  266,  43  L.R.A.  Pac.  R.  Co.,  173  Fed.  65,  97  C.  C.  A. 
154;  Davis  v.  Minor,  1  How.  (Miss.)  392,  44  L.R.A.(N.S.)  841;  Lindsay  v. 
183,  28  Am.  Dec.  325;  Dash  v.  Van  United  States  Sav.,  etc.,  Ass'n,  120 
Kleeck,  7  Johns.  (N.  T.)  477,  5  Am.  Ala.  156,  24  So.  171,  42  L.R.A.  783; 
Dec.  291  and  note;  Dickinson  v.  Dick-  Dny  v.  Alabama  Western  R.  Co.,  175 
inson,  7  N.  C.  327,  9  Am.  Dee.  608;  Ala.  162,  57  So.  724,  Ann.  Cas.  1914C 
Pullen  T.  Eugene,  77  Ore.  320,  146  1119;   Ducey  v.   Patterson,  37  Colo. 
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utes  are  intended  to  operate  prospectively  only,  and  words  ought  not 
to  have  a  retrospective  operation  unless  they  are  so  clear,  strong,  and 
imperative  that  no  other  meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  legislature  cannot  be  otherwise  satisfied.**  Every 
reasonable  doubt  is  resolved  against  a  retroactive  operation   of  a 

216,  86  Pac.  109,  119  A.  S.  R.  284,.  11  Co.,  33  W.  Va.  407.  10  S.  E.  777,  7 
Ann.  Cas.  393,  9  L.R.A.(N.S.)  1066;  L.R.A.  572;  Stewart  v.  Vandervort, 
British  America  Assur.  Co.  v.  Colo-  34  W.  Va.  524, 12  S.  E.  736, 12  LJl.A. 
rado,  etc.,  K.  Co.,  52  Colo.  589,  125  50;  Seamans  v.  Carter,  15  Wis.  548, 
Pac.  508,  1135,  41  L.R.A.(N.S.)  1202;  82  Am.  Dec.  696;  State  v.  Pors,  107 
Perkins  v.  Perkins,  7  Conn.  558,  18  Wis.  420,  83  N.  W.  706,  51  L.R.A. 
Am.  Dec.  120;  Sammis  v.  Bennett,  32  917. 

Fla.  458,  14  So.  90,  22  L.R.A.  48;  Notes :  4  L.R. A.  310 ;  10  L.R. A.  407 ; 
Garrett  v.  Doe,  1  Seam.  (111.)  335,  12  L.R.A.  50;  2  Ann.  Cas.  608. 
M  Am.  Dec.  653;  Gage  v.  Stewart,^  127  14.  United  States  v.  Heth,  3  Cranch 
111.  207,  19  N.  E.  702,  11  A.  S.  R.  399,  2  U.  S.  (L.  ed.)  479;  United 
116  and  note;  Connecticut  Mut.  L.  Ins.  States  v.  Alexander,  12  Wall.  177,  20 
Co.  V.  Talbot,  113  Ind-.  373,  14  N.  E.  U.  S.  (L.  ed.)  381;  Chew  Heong  v. 
.)8(j,  3  A.  S.  R.  655;  State  v.  United  United  States,  112  U.  S.  536,  5  S.  Ct. 
States  Trust  Co.  99  Kaa.  841, 163  Pac.  255,  28  U.  S.  (L.  ed.)  770;  United 
156,  L.R.A.1917C  975;  Oriental  Bank  States  v.  Burr,  159  U.  S.  78,  15  S.  Ct. 
V.  Freeze,  18  Me.  109,  36  Am.  Deo.  1002,  40  U.  S.  (L.  ed.)  82;  United 
701  and  note;  CofSn  v.  Rich,  45  Me.  States  v.  American'  Sugar  Reflning 
507,  71  Am.  Dec.  559;  Northfoss  v.  Co.,  202  U.  S.  563,  26  S.  Ct.  117,  50 
Welch,  116  Minn.  62,  133  N.  W.  82,  U.  S.  (L.  ed.)  1149;  United  States 
Ann.  Cas.  1913A  1257,  36  L.R.A.  Fidelity,  etc.,  Co.  v.  United  States, 
(N.S.)  578;  State  v.  Ziegenhein,  144  209  U.  S.  306,  28  S.  Ct.  537,  52  U.  S. 
yo.  283,  45  S.  W.  1099,  66  A.  S.  R.  (L.  ed.)  804;  Winfree  v.  Northern 
420;  Jamison  v.  Zausch,  227  Mo.  406,  Pac.  R.  Co.,  173  Fed.  65,  97  C.  C.  A. 
126  S.  W.  1023,  21  Ann.  Cas.  1132;  392,  44  L.R.A. (N.S.)  841;  Loro's  Ap- 
Stehr  V.  State,  92  Neb.  755, 139  N.  W.  peal,  57  Conn.  182,  17  Atl.  926,  14 
^I^o^^ein  "^A..^^^^*^  ^'o'  *^  ^^•^'  A.  S.  R.  94,  4  L.R.A.  45;  White  Sew- 
Co  %  NY  09^1.  N  T\m7  m  ^S  ^««''-  Co.  V.  Harris,  2.52  111.  361, 
A  S  R  94!'  M  LR  A(NS  )  llis-  ^^  N.  E.  857,  Ann.  Caa.  1912D  536; 
r^wov  H-t^'»  119WP  i79'i7Q  p    Lawrence  v.  Louisville,  96  Ky.  595, 

.S22-KrTV79  Ste^'n^v'mck^s;  ?/,  ^,«fV?f^-  '^  ^^  ."T'  '' 
156  N.  C.  239,  72  S.  E.  313.  Ann.  Cas!  L-RA-  560;  WJhams  v  Johason, 
1913A  272,  36  L.R.A. (N.S.)  354;  30  Md.  500,  96  Am.  Dec.  613; 
Adan«,  etc.,  Co.  v.  Kenoyer,  17  N.  D.  State  v.  Wnght,  251  Mo.  325,  I08 
302,  116  N.  W.  98,  16  L.R.A.(N.S.)  S.  W.  823,  Ann.  Cas.  1915A  588; 
681;  Seton  v.  Hoyt.  34  Ore.  266.  55  Richardson  v.  Cook,  37  Vt.  599, 
Pac.  967,  75  A.  S.  R.  641,  43  L.R.A.  88  Am.  Dee.  622;  Danville  v.  Pace,  25 
634;  Dugger  v.  Mechanics',  etc.,  Ins.  ©rat.  (Va.)  1, 18  Am.  Rep.  663;  Mei^ 
Co.,  95  Tcnn.  245,  32  S.  W.  5,  28  chants'  Bank  v.  Ballou,  98  Va.  112,  32 
L.R.A.  796;  Norfolk,  etc.,  R.  Co.  v.  8.  E.  481,  81  A.  S.  R.  715  and  note. 
Consolidated  Turnpike  Co.,  Ill  Va.  44  L.R.A.  306;  Com.  v.  Wellford,  114 
131,  68  S.  E.  346,  Ann.  Cas.  1912A  Va.  372,  76  S.  E.  917,  44  L.R.A. 
239;  Com.  v.  Wellford,  114  Va.  372,  (N.S.)  419;  Stewart  v.  Vandervort, 
76  S.  E.  917,  44  L.R.A.(N.S.)  419;  34  W.  Va.  524, 12  S.  E.  736, 12  L.R.A. 
Graves  v.  Dunlap,  87  Wash.  648,  152  50;  Barker  v.  Hinton,  62  W.  Va.  639, 
Pac.  532.  Ann.  Cas.  1917B  944,  L.R.A.  59  S.  E.  614,  13  Ann.  Cas.  1150. 
1916C  338;  Murdock  v.  Franklin  Ins.      Note:  12  LJl.A.  50. 
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statute.*'  If  all  of  the  langua^  of  a  statute  can  be  satisfied  by  giving 
it  prospective  action  only  that  construction  will  be  given  it**  Espe- 
cially will  a  statute  be  regarded  as  operating  prospectively  when  it 
is  in  derogation  of  a  common  law  right,*'  or  the  effect  of  giving  it 
retroactive  operation  will  be  to  destroy  a  vested  right  **  or  to  render 
the  statute  unconstitutional.**  The  postponement  of  the  time  when 
a  statute  shall  become  effective  evidences  an  intent  to  make  it  of 
retrospective  operation.-*  It  has  been  declared  that,  in  the  absence 
of  express  words  to  that  effect,  a  law  can  operate  only  upon  future, 
jind  not  upon  pa.st,  transactions.*  But  this  is  too  broad  a  statement 
of  the  rule.  The  intention  of  the  legislature  controls,  and  if  it  is 
unmistakable  that  an  act  was  intended  to  operate  retrospectively  that 
intention  must  be  given  effect,  even  though,  it  is  not  disclosed  by 
express  words,  and  even  though  the  law,  thus  construed,  must  be  de- 
<lared  to  be  invalid.* 

36.  Limitations  of  Rule. — The  rule  that  statutes  are  to  be  given 
a  prospective  rather  than  a  retrospective  operation,  like  other  rules 
of  interpretation,  is  resorted  to  to  give  effect  to  the  presumed  and 
reasonably  probahle  intention  of  the  legislature,  when  the  terms 
of  the  statute  do  not  of  themselves  make  the  intentioa  certain  or 
clear,  and  cannot  be  invoked  to  change  or  defeat  the  intention  when 
it  is  made  obvious  or  manifest  by  the  terms  of  the  statute.*  It  is 
sometimes  held  that  the  intent  favoring  retrospective  application  must 
affirmatively  appear  in  the  words  of  the  statute.  The  better  rule  of 
«onstruction,  and  the  rule  peculiarly  applicable  to  remedial  statutes, 
however,  is  that  a  statute  must  be  so  construed  as  to  make  it  effect 
the  evident  purpose  for  which  it  was  enacted;  and  if  the  reason  of 
the  statute  extends  to  past  transactions  as  well  as  to  those  in  the 

16.  Duoey  v.  Patterson,  37  Colo.  Am.  Dec.  752;  Hubbard  v.  Callahan, 
216,  86  Pae.  109, 119  A.  S.  R.  284,  U  42  Conn.  524,  19  Am.  Rep.  564;  Con- 
Ann.  Cas.  393,  9  L.R.A.(N.S.)  1066;  way  v.  Cable,  37  lU.  82,  87  Am.  Dec. 
Stephens  v.  Hicks,  156  N.  C.  239,  72  240. 

S.  K.  313,  Ann.  Cas.  1013A  272,  36  20.  State  v.  General  Ace.  R,  etc., 

L.R.A.(N.S.)  354;  Stewart  v.  Vander-  Assur.  Corp.,  134  Minn.  21, 158  N.  W. 

vort,  34  W.  Va.  524,  12  S.  K.  736,  12  715,  Ann.  Cas.  1918B  615. 

L.R.A.  50.  1.  Grimes  v.  Norris,  6  Cal.  621,  65 

16.  People  ▼.  O'Brien,  111  N.  Y.  Am.  Dee.  545  and  note;  Oyon's  Suc- 
1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  cession,  6  Rob.  (Le.)  504,  41  Am.  Dec. 
L.R.A.   255;   People  v.   Wendel,  217  274  and  note. 

N.  Y.  260,  111  N.  E.  846,  Ann.  Cas.  2.  Goshen   v.    Stonington,   4   Conn. 

1916B  701.  209, 10  Am.  Dec.  121;  Grinder  v.  Nel- 

17.  Andrews  School  Town  v.  son,  9  Gill  (Md.)  299,  52  Am.  Dec. 
Heiney,  178  Ind.  1,  98  N.  E.  628,  Ann.  694. 

Cas.    1915B    1136,    43    L.R.A.(N.S.)  3.  Lamb  v.  Powder  River  Live  Stock 

1023.  Co.,  132  Fed.  434,  65  C.  C.  A.  570, 

18.  Lewis  V.  Brackenridge,  1  Blackf.  67  L.R.A.  558;  Long  v.  Long,  135 
(Ind.)  220,  12  Am.  Dec.  228.  Minn.   259,   160   N.  W.   687,   L.R.A. 

19.  Hart  v.  State,  40  Ala.  32,  88  1917C  159. 

789 


Digitized  by 


Google 


§  37  STATUTES  25  it.  C    h. 

future,  then  it  will  be  so  applied,  although  the  statute  does  not  in 
terms  so, direct,  unless  to  do  so  would  impair  some  vested  right  or 
violate  some  constitutional  guaranty.*  "WTiere  the  language  of  an 
act  plainly  makes  it  applicable  to  past  acts  and  transactions,  it  must 
be  given  a  retrospective  operation,*  even  though  it  thereby  becomes 
invalid  because  it  conflicts  with  constitutional  prohibitions  of  retro- 
spective legislation,  the  impairment  of  contracts,  or  the  disturbing 
of  vested  rights.* 

37.  Curative  and  Remedial  Acts. — Since  curative  statutes  are  not 
within  constitutional  inhibitions  of  retrospective  legislation  impair- 
ing the  obligation  of  contracts  or  disturbing  vested  rights,'  statutes 
of  a  curative  nature  which  are  necc'^sarilj'  retrospective  must  be  given 
a  retrospective  operation  by  the  courts.*  There  are  many  retrospective 
laws,  healing  imperfect  deeds,  or  validating  defective  acknowledg- 
ments, which  have  been  rarely  impeached,  and  when  assailed  have 
been  invariably  sustained  by  the  deci.«ions  of  the  courts.*  And 
remedial  statutes,  which  neither  create  new  rights  nor  take  away 
vested  ones,  are  not  within  the  strict  application  of  the  rule.**  Accord- 
ingly laws  which  regulate  the  registration  of  instniments  affecting 
titles  to  land  may  be  held  to  apply  to  deeds  dated  before  as  well  as 
after  their  enactment  when  a  reasonable  time  is  given  within  which 
the  effect  of  such  statutes,  as  applied  to  existing  conveyances,  may  be 
avoided  and  rendered  harmless  in  respect  to  vested  rights.**  A  stat- 
ute requiring  a  purchaser  at  a  foreclasure  sale  to  notify  persons  en- 
titled to  redeem  before  taking  his  deed  is  not  retroactive  when  applied 
to  existing  purchasers,  if  at  the  time  of  its  passage  ample  time  for 
the  notice  remains  before  the  expiration  of  the  redemption  period.** 
A  statute  providing  that  no  provisions  in  any  policy  of  insurance, 
limiting  the  time  within  which  a  suit  or  action  on  the  policy  may  be 
brought  to  less  than  one  year  after  loss,  shall  be  valid,  applies  to 
existing  poUcies  under  which  no  losses  have  been  sustained  at  the 

4.  Connecticut  Mut.  L.  Ins.  Co.  v.  7.  Coxstitotional  Law,  vol.  6,  pp. 
Talbot,  113  Ind.  373,  14  N.  E.  58G,  3  162,  320,  361. 

A.  S.  R.  655.  8.  Ferry  v.  CampbeU,  110  la.  290, 

5.  Calder  v.  Bull,  3  Dall.  386,  1  U.  81  N.  W.  604,  50  L.R.A.  92;  Brand  v. 
S.  (L.  ed.)  648;  Cook  v.  Grav,  2  ^'»'t^"?^  County,  38  Ore.  79,  GO 
Houst.  (Del.)  455,  81  Am.  Dec  185;  ?«"•  390,  62  Pac.  209,  84  A.  S.  E.  772, 
Bleakney  v.  Farmer's,  etc.,  Bank,  17  J"  L.-K.A.  iJ89. 

Serg.  &  R.  (Pa.)  64, 17  Am.  Dee.  635.  .^^  gfl^'- n'ec^l^"'  ^  ^^  ^^^'^ 

r  "•  'iV«Tf  S-T'  af '""'  '?'  ''r  10.  RichaX"^"  fcook,  37  Vt.  599, 

&i/ Y?Qn U'n  i""^d-9?A   s'  8«  ^-  ^^'^  622;  State  V.  Pors,  107 

p     L     if'r^^     Q<it     'n^u  ^^-  ^20.  83  N.  W.  706,  51  I:R.A. 

R.    464,    13    L.R.A.    304;    Hamilton  9^7, 

County  V.  Rosche,  50   Ohio  St.  103,       li.  gee  Rbcords,  vol.  23.  p.  172. 
33  N.  E.  408,  40  A.  S.  R.  653,  19       12.  Gark  Implement  Co.  v.  Wad- 
L.RA.    584;    Bell   v.    Perkins,    Peck    den,  34  S.  D.  550,  149  N.  W.  424. 
(Tenn.)  261,  14  Am.  Dec.  745.  L.B.A.19150  414. 
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time  of  the  enactment."  An  act  making  more  effective  the  existing 
law  against  rebates  in  connection  with  the  transportation  of  property 
in  interstate  commerce  may  be  applicable  to  the  payment  of  a  rebate 
after  the  passage  of  the  act  but  upon  shipments  of  property  trans- 
ported prior  thereto.**  It  has  been  held  that  the  right  to  inspect  and 
examine  the  accounts,  records,  and  memoranda  of  interstate  railway 
oaiTlers,  given  to  the  interstate  commerce  commission  by  an  act 
of  Congress,  was  not  intended  to  be  limited  to  such  accounts,  records, 
and  memoranda  only  as  were  made  after  the  passage  of  the  act,  but 
it  was  intended  that  an  examination  be  permitted  of  all  such  accounts, 
records,  and  memoranda  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  act.*' 

38.  Laws  Relating  to  Procedure  and  Legal  Remedies. — Statutes 
relating  to  procedure  or  legal  remedies  are  undoubtedly  within  the 
general  rule  against  retrospective  construction  where  the  effect  of 
giving  them  a  retroactive  operation  will  be  to  impair  the  obligation 
of  contracts  or  to  disturb  vested  rights.**  But  the  rule  does  not  pre- 
vent the  application  of  statutes  to  proceedings  pendifag  at  the  time  of 
their  enactment  where  they  neither  create  new,  nor  take  away  vested, 
rights.*'  When  a  new  statute  deals  with  procedure  only,  prima  facie, 
it  applies  to  all  actions — ^those  which  have  accrued  or  are  pen/ling 
and  future  actions.**  A  law  prescribing  the  form  of  pleadings  will 
apply  to  all  pleadings  filed  after  its  enactment,  although  the  action 
is  begun  before  that  time.**  A  statute  relating  to  appeals,  which  is 
not  limited  to  future  actions,  applies  to  actions  in  which  judgment 
has  been  rendered  where  the  only  effect  on  the  rights  of  the  .successful 
party  is  to  extend  the  time  for  taking  an  appeal,**  but  it  is  otherwise 
in  the  case  of  a  statute  shortening  the  time  for  taking  an  appeal,*  or 
limiting  the  right  to  appeal.*  Statutes  which  simply  declare  a  rule 
of  evidence,  without  creating  new  rights  nor  taking  away  vested  ones, 
are  not  within  the  rule  against  retrospective  operation.*    But  while 

18.  Smith  V.  Northern  Neck  JIut.  F.  Lewis  v.   Pennsylivania   R,   Co.,   220 

Ass'n,  112  Va.  192,  70  S.  E.  482,  38  Pa.  St.  317,  69  Atl.  821,  13  Ann.  Cas. 

L.R.A.(N.S.)  1016  and  note.  1142,  18  L.R.A.(N.S.)  279;  Boncofski 

14.  New  York  Cent.,  etc.,  R.  Co.  v.  v.  Jaeobsen,  36  Utah  165,  104  Pac. 
United  States,'212  U.  S.  500,  29  S.  Ct.  117,  26  L.R.A.(N.S.)  898. 

309,  53  U.  S.  (L.  ed.)  624.  19.  Agua  Para  Co.  v.  Las  Vegas,  10 

15.  United  States  v.  Louisville,  etc.,  N.  M.  6,  60  Pac.  208,  50  L.R.A.  224. 
R.  Co.,  236  U.  S.  318,  35  S.  Ct.  363,  20.  Boueofski  v.  Jaeobsen,  36  Utah 
59  U.  S.  (L.  ed)  598.  165,  104  Pac.  117,  26  L.R.A.(N.S.) 

16.  Stewart  v.  Vandervort,  34  W.  898. 

Va.  524,  12  S.  E.  736,  12  L.R.A.  50.       1.  Sammis  v.  Bennett,  32  Fla.  458, 

17.  Boncofski  v.  Jaeobsen,  36  Utah  14  So.  90,  22  L.R.A.  48. 

165,  104  Pac.  117,  26  L.R.A.(N.S.)  2.  Laidlaw  v.  Sage,  158  N.  Y.  73, 

898.  52  N.  E.  679,  44  L.R.A.  216. 

Note:  Ann.  Cas.  1912A  1042.  3.  Matter    of    Patterson,    155    Cal. 

18.  Laird  v.  Carton,  1^6  N.  Y.  169,  626,  102  Pac.  941,  132  A.  S.  R.  116, 
89  N.  E.  822,  25  L.R.A.(N.S.)  189;  18  Ann.   Cas.   625.  26  L.R.A.(N.S.) 
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the  rules  of  evidence  may  be  changed  by  legislative  enactment,  yet 
if,  by  giving  a  retrospective  operation  to  a  statute  passed  for  that 
purpose,  it  would  divest  any  right  of  property  that  had  already  ac- 
crued, it  should  be  construed  to  operate  prospectively  only,  if  at  all. 
Hence,  a  statute  allowing  parol  testimony  to  identify  land  insuffi- 
ciently described  in  a  contract  is  not  to  be  given  a  retrospective 
operation/  A  statute  requiring,  as  a  basis  of  recovery  in  an  action, 
evidence  of  facts  not  previously  necessary  to  be  proved,  will  not  be 
construed  to  apply  to  actions  commenced  before  its  passage,  unlesF 
expressly  so  declared.'  A  statute  which  furnishes  a  new  remedy. 
but  does  not  impair  or  a£Pect  any  contractual  obligations  nor  disturb 
any  vested  rights,  is  naturally  applicable  to  proceedings  begun  after 
its  passage,  though  relating  to  acts  done  previously  thereto.*  A  stat- 
ute providing  for  the  bringing  of  new  parties  into  a  suit  in  equity 
may  be  applicable  to  a  pending  suit  and  as  to  parties  sought  to  be 
brought  into  the  case  more  than  a  year  after  the  passage  of  the  act.^ 
A  statute  respecting  sales  under  judgments  and  decrees  declaring. 
"This  act  shall  not  apply  to  judgments  entered  prior  to  the  taking 
effect  thereto,  nor  to  executions  which  shall  issue  thereupon,"  applies; 
to  judgments  and  decrees  entered  after  its  passage,  though  based  on 
(contracts  and  transactions  occurring  before,  and  is  to  that  extent 
retroactive.*  A  statute  authorizing  a  court  to  open  defaults  does  not 
apply  to  judgments  by  default  already  existing.*  A  statute  relatinu 
to  actions  on  the  bonds  of  public  contractors  is  ordinarily  not  appli- 
cable to  an  action  on  such  a  bond,  although  brought  after  the  enact- 
iiient  of  the  statute,  where  the  bond  and  the  contract  in  connection 
with  which  it  was  given  antedate  the  statute,"  and  the  rights  of  tin- 
parties  accrued  before  its  enactment.** 

39.  Statutes  of  Limitation. — ^While  it  is  undoubtedly  within  the 
power  of  the  legislature  to  pass  a  statute  of  limitations  or  to  change 
the  period  of  limitation  previously  fixed  arid  to  make  such  statu t< 
or  changes  applicable  to  existing  causes  of  action,  provided  a  reason- 
able time  is  given  by  the  new  law  for  the  commencement  of  suit 

()54;    Fish    v.    Chicago,   etc.,   R.    Co.,  1090. 

82  Minn.  9,  84  N.  W.  458,  83  A.  S.  R.  7.  McBurney  v.   Carson,  99   D.   S. 

398  and  note.  567,  25  U.  S.  (L.  ed.>  378. 

4.  Lowe  V.  Harris,  112  N.  C.  472,  8.  Swinburne  v.  Mills,  17  Wash. 
17  S.  E.  539,  22  L.R.A.  379.  611,  50  Pac.  489,  61  A.  S.  R.  932. 

5.  Bedford  v.  Shilling,  4  Serg.  &  E.  9.  Morris  v.  Duncan,  126  Ga.  467. 
(Pa.)  401,  8  Am.  Dee.  718.  54  S.  E.  1045,  115  A.  S.  R.  105. 

6.  Sampeyreac  v.  United  States,  7  10.  Davidson  Bros.  Marble  Co.  v. 
Pet.  222,  8  U.  S.  (L.  ed.)  665;  Select-  United  States,  213  U.  S.  10^  29  S.  Ct. 
men  of  Amesbury  v.  Citizens'  Electric  324,  53  U.  S.  (L.  ed.)  675. 

St.  R.  Co.,  199  Mass.  394,  85  N.  E,       11.  United  States  Fidelity,  etc..  Co. 
419,   19   L.R.A.(N.8.)    865;    State  v.  v.  United  States,  209  U.  S.  306,  28  S. 
Howse,  134  Tenn.  67,  183  S.  W.  510,  Ct.  537,  52  U.  S.  (L.  ed.)  804. 
Ann.  Cas.  1917C  1125,  L.R.A.1916D 
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before  the  bar  takes  effect,*'  yet  auch  a  statute  is  not  to  be  readily 
construed  as  having  a  retroactive  effect,  but  is  generally  deemed  tc 
apply  merely  to  causes  of  action  arising  subsequent  to  its  enactment 
and  the  presumption  is  against  any  intent  on  the  part  of  the  legis 
lature  to  make  the  statute  retroactive.*'  The  statute  will  only  bt 
given  a  retroactive  effect  when  it  was  clearly  the  intention  of  the 
legislature  that  it  should  so  operate.**  And  even  where  this  intention 
clearly  appears,  it  will  not  be  given  effect  if  to  do  so  would  render  it 
unreasonable  or  unjust.  If  a  reasonable  time  is  given  for  bringing 
a  suit  or  filing  claims  after  the  amendment  takes  effect,  it  may  be 
valid  and  binding,**  A  statute  -purporting  to  limit  the  time  within 
which  an  action  may  be  maintained  to  recover  property  sold  at  an 
i'dniinistvator's  or  guardian's  sale  has  been  held  to  apply  to  sales 
made  before  its  enactment.** 

40.  Laws  Relating  to  Substantive  Rights  and  Liabilities. — Statutes 
are  not  to  be  given  a  retroactive  operation  where  the  effect  will  be  to 
take  away  existing  substantive  rights  or  to  create  new  liabilities  in 
connection  with  past  transactions.*'  Thus  a  statute  exempting  certain 
fraternal  organizations  from  the  (^oration  of  an  act  forbidding  the 
designation  of  beneficiaries  not  having  an  insurable  interest  in  the 
life  of  the  insured  does  not  apply  to  a  certificate  issued  before  its 
passage.**  And  an  act  creating  in  maixied  women  a  separate  estate 
free  from  the  common  law  rights  of  their  husbands  is  not  retro- 
spective in  its  operation.**    It  is  generally  held  that  statutes  relative 

12.  Note:  i  Ann.  Cas.  160.  See  etc.,  Co.,  218  111.  580,  75  N.  E.  1060,  4 
Limitation  op  Actions,  vol.  17,  p.  Ann.  Cas.  164  and  note. 

6-2.  Note:  111  A.  S.  R.  460. 

13.  Sohn  V.  Wateireon,  17  Wall.  596,  16.  Brown  v.  Pinkerton,  96  Minn. 
21  U.  S.  (L.  ed.)  737;  Hathaway  v.  153,  103  N.  W.  897,  900,  111  A.  S.  R. 
.^ierehants'   Loan,   etc.,   Co.,   218   111.  448. 

580,  75  N.  E.  106,  4  Ann.  Cas.  164  17.  Chicago,  etc.,  R.  Co.  v.  Appa- 
and  note;  McKisson  v.  Davenport,  83  noose  County,  182  Fed.  291,  104  C.  C. 
Mich.  211,  47  N.  W.  100,  10  L.R.A.  A.  573,  31  L.R.A.(N.S.)  1117;  Ducey 
507;  State  v.  General  Ace.  P.,  etc.,  ▼.  Patterson,  37  Colo.  216,  86  Pac.  109, 
Assur.  Corp.,  134  Minn.  21, 158  N.  W.  119  A.  S.  R.  284,  11  Ann.  Cas.  393,  9 
715,  Ann.  Cas.  1918B  615;  Slover  v.  L.R.A.(N.S.)  1066;  IngersoU  v.  De- 
Union  Bank,  115  Tenn.  347,  89  S.  W.  troit,  etc.,  R.  Co.,  163  Mich.  268,  128 
399,  1  L.R.A.(N.S.)  528;  Richardson  N.  W.  227,  32  L.R.A.(N.8.)  362; 
V.  Cook,  37  Vt.  599,  88  Am.  Dec.  622;  Dngger  v.  Mechanics',  etc.,  Ins.  Co.,  95 
Thomas  ▼.  Higgs,  68  W.  Va.  152,  69  Tenn.  245,  32  8.  W.  5,  28  L.R.A.  796; 
S.  E.  654,  Ann.  Cas.  1912A  1039  and  Tufts  v.  Tufts,  8  Utah  142,- 30  Pac. 
nota  309,  16  L.R.A.  482;  State  v.  Bancroft, 

Note:  Ann.  Cas.  1912A  1041,  1042.  148  Wis.   124,  134  N.   W.   330,   38 

See  LufFFATioxr  of  Actions,  vol.  17,  L.R.A.(N.S.)  526. 

p.  682.  18.  Hess  v.    Segenfelter,  127   Ky. 

14.  Hathaway  v.  Merchants'  Loan,  348,  105  S.  W.  476,  128  A.  8.  R.  343. 
ete,  Co.,  218  lU.  680,  75  N.  E.  1060,  14  L.R.A.(N.S.)  1172. 

4  Ann.  Cas.  164.  19.  Rose  ▼.  Rose,  104  Ky.  48,  46  S. 

15.  Hathaway  v.  Merchants'  Loan,  W.  524, 84  A.  8.  R.  430,  41  LJI.A.  353. 
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to  employers'  liability  for  injuries  to  servants  are  not  reti-oactive  and 
do  not  give  a  right  of  action  for  injuries  which  occurred  bef<Mre 
they  took  effect.**  And  the  workmen's  compensation  acts  of  some 
states  have  been  hold  not  to  apply  to  injuries  occurring  before  their 
passage.* 

41.  Laws  Relating  to  Intestate  Succession  and  Wills. — Since 
rights  by  intestate  succession  do  not  accrue  until  the  death  of  the  per- 
.son  from  whom  the  rights  are  derived,  a  law  providing  for  the  future 
descent  and  distribution  of  the  property  of  living  persons  is  prospec- 
tive, notwithstandiiig  that  it  may  affect  the  expectant  interests  of 
living  persons  who  are  possible  heirs  or  distributees.*  A  statute  pro- 
viding that  an  adopted  child  should  inherit  from  his  adopting  parents 
or  their  relatives  the  same  as  though  he  were  the  legitimate  child  of 
such  parents  is  not  retrospective,  but  operates  prospectively  upon 
rights  accruing  by  the  death  of  the  adopting  parents  after  its  enact- 
ment.' A  statute  providing  for  administration  upon  the  estate  of 
jMjrsons  who  have  been  absent  from  their  usual  places  of  residence 
and  unheard  of  for  a  period  of  seven  years  may  operate  upon  the 
estates  of  persons  whose  absence  began  before  its  passage.*  But  the 
i^eneral  rule  against  giving  statutes  a  retroactive  operation  has  been 
applied  to  a  statute  changing  the  formalities  previously  prescribed 
tor  the  due  execution  of  wills,  and  while  there  is  a  conflict  of  authority 
on  the  question,  in  general,  such  a  law,  although  enacted  before  the 
death  of  the  testator,  is  not  applicable  to  wills  that  have  been  executed 
prior  to  its  enactment.*  The  intention  of  the  legislature  must  be 
expressed  with  irresistible  clearness  to  induce  a  court  to  believe  that 
a  law  was  intended  to  be  retroactive  upon  wills  then  in  existence  and 
cause  them  to  pass  after  acquired  lands  without  any  evidence  that 
the  testators  desired  or  thought  they  would  do  so.' 

See  Husband  and  Wife,  vol.  13,  p.  Minn.  324,  131  N.  W.  325,  35  L.R.A. 
1149.  (N.S.)  216.     See  Descent  and  Dis- 

20.  Winfree  v.  Northern  Pae.  R.  tribution,  vol.  9,  p.  16. 
Co.,  227  U.  S.  296,  33  S.  Ct  273,  57  3.  Sorenson  v.  Rasmussen,  114 
U.  S.  (L.  ed.)  518,  aflfirming  173  Fed.  Minn.  324,  131  N.  W.  325,  35  L.R.A. 
65,  97  C.  C.  A.  392,  44  L.K.A.(N.S.)  (N.S.)  216.  See  Adoption  op  Chil- 
S41;  State  v.  General  Ace.  etc.,  dren,  vol.  1,  pp.  594-595. 
Assur.  Corp.,  134  Minn.  21,  158  N.  4.  Baltimore  Sav.  Bank  v.  Weeks. 
W.  715,  Ann.  Cas.  1918B  615  and  110  Md.  78,  72  Atl.  475,  22  L.R.A. 
note;  Givens  v.  Southern  R.  Co.,  94   (N.S.)  221. 

Miss.  830,  49  So.  180,  22  LJl.A.(N.S.)  5.  Lane's  Appeal,  57  Conn.  182,  17 
97L  AU.  926,  14  A.  S.  R.  94,  4  L.R.A.  45; 

Notes:  44  L.R.A.(N.S.)   841;  Ann.  Barker  v.  Hinton,  62  W.  Va.  639,  59 
Cafi.  1918B  617.  S.  E.  614,  13  Ann.  Cas.  1150   and 

See  Master  and  Servant,  vol.  18,  note, 
p.  837.  6.  CarroU  v.  Carroll,  16  How.  275, 

1.  Note:  L.R.A.1916A  215.  14  U.  S.  (L.  ed.)  936. 

2.  Sorenson     v.     Raemnsaea,     114 
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42.  Tax  Laws. — Congress  may  impose  a  tax  retroapectively,"  and 
where  it  has  clearly  done  so  the  legislation  must  be  enforced.*  In 
the  absence  of  a  clear  indication  that  it  is  intended  to  be  retroactive 
in  its  operation,  a  statute  imposing  a  succession  or  inheritance  tax 
does  not  apply  to  estates  or  rights  which  were  vested  at  the  time  of  the 
passage  of  the  statute.  The  liability  of  the  state  to  taxation  is  governed 
by  the  law  in  force  at  the  time  of  the  transfer  of  the  title.*  An  amend- 
ment to  a  statute  imposing  a  succession  tax,  which  relates  to  property 
which  "shall  pass  by  law,"  does  not  apply  .to  estates  in  process  of 
settlement  at  the  time  of  its  passage.*"  Occasionally,  a  statute  is 
encountered  whose  language  unqualifiedly  gives  it  a  retrospective 
operation,  and,  of  course,  the  courts  give  sudti  language  its  full  effect.'* 
An  income  tax  law  is  not  retroactive  because  it  includes  all  incomes 
from  the  beginning  of  the  year  in  which  it  is  passed,  and  from  the 
sale  of  real  estate  purchased  within  three  years  previously.**  An  act 
of  the  legislature  legitimating  children  will  not  receive,  in  the  absence 
of  express  provisions  to  the  contrary,  a  retroactive  effect  so  as  to  defeat 
the  right  of  the  commonwealth  to  taxes  based  on  the  illegitimacy, 
which  right  accrued  prior  to  the  passage  of  the  act.** 

43.  Amendatory  and  Repealing  Acts. — When  a  statute  is  amended 
by  declaring  that  it  shall  read  in  a  given  way,  the  amendment  has 
no  retroactive  force.**  It  has  been  said  that  the  rule  which,  as  to 
positive  enactments,  requires  express  evidence  of  legislative  intent  in 
order  to  give  them  retroactive  effect,  does  not  apply  to  repealing  stat- 
utes,*' but  the  better  view  is  that,  where  the  result  will  be  to  impair 
contracts  or  vested  rights,  a  construction  is  to  be  avoided  which  will 
give  a  retrospective  operation  to  a  repealing  statute.**  The  repeal  of 
a  statute  extending  immunity  to  a  witness  in  a  judicial  proceeding 
does  not  deprive  a  person,  who  had  given  his  testimony  before  the 
repeal,  of  the  protection  afforded  by  the  repealed  statute.*'  The 
general  rule  of  conatruction  applicable  to  a  revision  or  repeal  of 

7.  See  Constitutional  Law,  vol.  6,  1913A  1147,  L.R.A.1915B  569. 

p.  352.  13.  Com.  v.  Stump,  53  Pa.  St.  132, 

8.  Stockdale   v.   The   Atlantic   Ins.  91  Am.  Deo.  198. 

Cos.,     20     Wall.     323,     22     U.     S.  W.  Anderson  v.  O'Donnell,  29  8.  C. 

(L.  ed.)  34£(.  355,  7  S.  E.  523,  13  A.  S.  R.  728, 

9.  State  V.  United  States  Trust  Co.,  1  L.R.A.  632.    See  infra,  par.  159. 
99   Kan.   841,  163   Pac.  156,  L.BA.  15.  Cook  v.  Gray,  2  Houst.   (Del.) 
1917C  975.  455,  81  Am.  Dec.  185. 

Notes:  2  Ann.  Gas.  608;  44  L.R.A.       16.  Davis  v.  Minor,  1  How.  (Miss.) 

(N.S.)  420.  183,  28  Am.  Dec.  325;  Lewis  v.  Penn- 

See  Taxation.  sylvania  R.  Co.,  220  Pa.  St.  317,  69 

10.  Carter  v.  Whitoomb,  74  N.  H.  Atl.    821,    13    Ann.    Cas.    1142,    18 
482,  69  Atl.  779,  17  L.R.A.(N.S.)  733.  L.R.A.(N.S.)  279. 

11.  Note:  44  L.Rj\..(N.S.)   420.  17.  Cameron  v.  United  States,  231 

12.  State  V.  Frear,  148  Wis.  456, 134  U.  S.  710,  34  S.  Ct.  244,  58  U.  S. 
N.  W.  673,  135  N.  W.  164,  Ann.  Cas.   (L.  ed.)  448. 
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revenue  laws  is  that  the  repeal  or  revision  is  to  have  a  prospective 
operation  only  unless  the  intent  of  the  legislature  to  the  contrary 
clearly  appears.** 

Time  of  Statutes  Taking  Effect 

44.  Definitions. — The  taking  effect  of  an  aot  is  a  different  thing 
from  its  passage  or  enactment.  While  the  phrases  "after  the  passage" 
or  "on  the  passage"  of  an  act  are  sometimes  employed  in  statutes  in 
such  a  way  that  the  word  passage  can  be  given  no  other  meaning  than 
as  referring  to  the  time  when  a  statute  takes  effect,  rather  than  to  the 
time  of  its  enactment,"  in  ordinary  usage  the  passage  of  an  act  is 
well  understood  as  that  time  when  it  is  stamped  with  the  approval 
of  the  requisite  vote  of  both  houses  in  the  constitutional  mannor. 
signed  by  the  presiding  officer  of  each  house,  and  approved  by  the 
chief  executive,  or  passed  over  his  veto,  or  when  it  becomes  a  law  by 
lapse  of  time.  But  it?  going  into  effect  is  an  entirely  different  thing, 
as  is  well  understood,**  and  means  its  becoming  operative  as  a  law. 

45.  When  No  Time  Fixed. — Formerly,  by  the  common  law,  statutes 
took  effect,  unless  a  different  time  was  fixed,  from  the  first  day  of  the 
session  of  Parliament  at  which  they  were  passed.'  And  it  has  been 
held  in  the  United  States  that,  unless  an  act  refers  to  its  ratification 
as  the  time  from  which  it  speaks,  it  must  be  considered  as  s|5eakinij; 
by  relation  from  the  beginning  of  the  sojision  of  the  legislature  at 
which  it  passes.*  But  this  doctrine  of  relation,  having  worked  gros.« 
injustice,  was  changed  in  England  by  a  statute  (38  Goo.  Ill,  ch.  13) 
providing  that  a  designated  officer  of  Parliament  should  indorse  on 
every  act  "the  day,  month  and  year  when  the  same  shall  have  pas.s<vl 
and  shall  have  received  the  royal  assent,  and  such  indorsement  shall 
be  taken  to  be  a  part  of  such  act  and  to  be  the  date  of  its  commence- 
ment where  no  other  commencement  shall  be  therein  provided." 
And  in  the  United  States  the  generally  prevailing  rule  is  analogous 
to  the  rule  thus  declared  by  statute  in  England.''  Where  no  time  for 
the  going  into  effect  of  a  statute  is  fixed  by  the  statute  itself,  and  there 
is  no  constitutional  or  general  statutory  proAdsion  governing  the  mat- 

18.  Blakemore  v.  Cooper,  15  N.  D,  243. 

5,  106  N.  W.  566,  125  A.  S.  R.  574,  20.  State  v.  Williams,  173  Ind.  414. 
4  L.R.A.(N.S.)  1074.  90  N.  E.  754,  140  A.  S.  R.  261,  21 

19.  State  V.  Williams,  173  Ind.  414,  Ann.  Cos.  986. 

90  N.  E.  754,  140  A.S.  R.  261,  21       1.  Duffy  v.  Cooke,  239  Pa.  St.  427, 
Ann.  Cas.  986;  Mills  v.  State  Board,  86  AtL  1076,  Ann.  Cas.  1915A  550. 
etc.,  135  Mieh.  525,  98  N.  W.  19,  3       2.  Weeks  v.  Weeks,  40  N.  C.  Ul,  47 
Ann.  Cas.  735  and  note;  In  re  Howe,  Am.  Dec.  358. 

112  N.  Y.  100,  19  N.  E.  513,  2  L.R.A.  8.  Duffy  v.  Cooke,  239  Pa.  St  427, 
825.  86  Atl.  1076,  Ann.  Cas.  1915A  550. 

Notes:  3  Ann.  Cas.  737;  15  L.R.A. 
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ter,  it  bec&ines  effective  on  the  day  of  ite  passage,*  and  needs  no 
promulgation  to  give  it  operation.'  Under  constitutions  which,  by 
providing  in  effect  that  no  bill  shall  become  a  law  until  it  shall  have 
received  the  approval  of  the  chief  executive  or  shall  have  been  passed 
over  hia  refusal  to  approve,  make  the  executive  a  necessary  con- 
stituent of  tlie  lawmaking  power,  an  act  becomes  a  law,  not  when  it 
is  passed  fcy  the  two  houses  of  the  legislature,  but  when  it  is  approved 
by  the  executive,*  unless  it  becomes  a  law  by  the  lapse  of  time  specified 
for  the  return  of  a  bill  to  the  legislature  or  by  being  passed  by  the 
legislature  notwithstanding  the  disapproval  of  the  executive.'  In 
the  absence  of  evidence  showing  at  what  hour  of  the  day  an  act  was 
approved  by  the  chief  executive,  it  is  presumed  to  have  been  approved 
on  the  first  minute  of  Ihat  day.*  But  in  cases  where  the  effect  of  this 
presumption  would  be  to  make  the  legislation  retroactive,  and.  there- 
fore harsh  and  unjust,  the  hour  and  minute  when  the  act  was  signed 
may  be  shown  or  judicially  noticed  from  official  records,  and  effect 
nnll  be  given  to  it  only  from  that  time.*  It  seems  that,  as  a  general 
rule,  laws  enacted  under  the  power  of  initiative  and  referendum  take 
effect  upon  their  approval  by  the  people.*"  A' provision  of  a  pure 
food  law  that  within  ninety  days  after  its  passage  the  state  board  of 
health  shall  adopt  measures  to  facilitate  its  enforcement  does  not 
postpone  the  taking  effect  of  the  law  until  this  duty  is  performed.** 
An  act  relating  to  cities  of  a  specified  class  which  abolishes  tte  office 
of  mayor  and  substitutes  that  of  recorder,  is  not  unconstitutional  be- 
cause it  vests  in  the  governor  the  discretion  of  determining  when  it 
shall  become  operative  by  the  appointment  of  a  recorder.** 

46.  Provisions  as  to  Time  of  Taking  Effect. — The  time  that  a  stat- 
ute takes  eft'ect  is  fixed  sometimes  by  its  own  terms  and  sometimes  bv 

4.  Matthews  v.  Zane,  7  Wheat.  164,  v.  State,  118  Ala.  143,  22  So.  627,  72 
5  U.  S.  (L.  ed.)  425;  Lapeyre  v.  Unit-  A.  S.  R.  143  and  note. 

ed  States,  17  WaU.  191,  21  U.  S.  (L.  7.  Note:  15  L.R.A.  243. 
ed.)  606;  Robertson  v.  Bradbury,  132  8.  United  States  v.  Norton,  97  U. 
U.  S.  491,  10  S.  Ct.  158,  33  U.  S.  S.  164,  24  U.  S.  (L.  ed.)  907;  Lapeyre 
(L.  ed.)  405;  Gay  v.  Engebretsen,  158  v.  United  States,  17  Wall.  191,  21  U. 
Cal.  21,  109  Pac.  876,  139  A.  S.  R.  S.  (L.  ed.)  606;  Arnold  v.  United 
67;  Parkinson  v.  State,  14  Md.  184,  States,  9  Cranch  104,  3  U.  S.  (L.  ed.) 
74  Am.  Dee.  522  and  note.  671;  Lloyd  v.  North  Carolina  R.  Co., 

Note:  72  A.  S.  R.  149.  151  N.  C.  536,  66  S.  E.  604,  45  L.R.A. 

5.  Arnold  v.  United  States,  9  Cranch   (N.S.)  378. 

104,  3  U.  S.  (L.  ed.)  671;  Lapeyre  v.      ».  Burgess  v.  Salmon,  97  U.  S.  381, 

United  States,  17  Wall.  191,  21  U.  S.  24  U.  S.  (L.  ed.)  1104. 

(L.  ed.)  606.  10.  Note:  50  L.R.A.(N.S.)  209,  210. 

6.  Gardner  v.  The  Collector,  6  Wall      11.  Isenhour  v.  State,  157  Lid.  517, 
499, 18  U.  S.  (L.  ed.)  890;  Memphis  v.  62  N.  E.  40,  87  A.  S.  R.  228. 
United  States,  97  U.  S.  293,  24  U.  S.       12.  Com.  v.  Moir,  199  Pa.  St.  534, 
(L.  ed.)  920;  LouisviUe  Tp.  v.  Ports-  49  Atl.  351,  85  A.  S.  R.  801,  53  L.RA.. 
mouth  Sav.  Bank,  104  U.  S.  469,  26  837. 

U.  S.  (L.  ed.)  775;  Phoenix  Carpet  Co. 
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a  general  law  on  the  subject.**  Consequently  the  operation  of  an  a«t, 
or  of  particular  provisions  therein,  may,  by  its  own  terms,  be  post- 
poned to  a  future  day.**  Notwithstanding  a  general  statute  providing 
that  every  law,  unless  a  different  time  is  therein  prescribed,  shall  take 
effect  a  specified  number  of  days  after  its  approvaJ  by  the  governor, 
where  an  act  contains  a  provision  declaring  that  it  shall  take  effect 
immediately  on  its  passage,  an  6unendment  thereof,  which  is,  in  terms, 
made  a  part  of  the  original  act,-  may,  imder  the  same  provision,  take 
effect  immediately  on  its  passage.**  In  some  states  the  time  of  taking 
offect  of  statutes  is  governed  by  constitutional  provisions.**  An  invalid 
provision  that  an  act  shall  take  effect  immediately  does  not  impair 
the  validity  of  the  remainder  of  the  statute,  as  it  may  take  effect  at 
the  regular  time  appointed  by  law."  The  mere  commencement  of  a 
suit  to  determine  the  constitutionality  of  an  enactment  will  not  pre- 
vent the  law  from  going  into  effect  at  the  time  specified  by  the  con- 
stitution; otherwise  the  operation  of  laws  might  be  indefinitely  popt- 
poned.'* 

47.  Provisions  for  Taking  Effect  Immediately  or  When  Passetf. — 
Where  a  statute  is,  by  its  terms,  to  take  effect  immediately,  the  time  of 
its  going  into  effect  is  the  same  as  if  there  is  no  provision  at  all  on  the 
subject.  Under  the  usual  constitutional  provisions  requiring  the  sub- 
mission of  every  act  to  the  chief  executive  for  '..'..i  approval,  an  act 
which  is  to  go  into  effect  immediately  goes  into  effect  when  it  is  ap- 
proved "by  the  executive,  when  it  is  finally  passed  over  his  veto,  or,  if 
the  act  becomes  a  law  through  nonaction  by  the  executive,  at  the 
time  fixed  for  the  return  of  the  bill  by  him  into  the  legislature."  The 
weight  of  authority  supports  the  view  that  when  an  act  is,  by  its  terms 
to  take  effect  from  and  after  its  passage,  it  takes  effect  on  the  day 
of  its  passage.*"  Some  of  the  authorities  hold  that  where  an  act 
provides  that  it  shall  take  effect  from  and  after  its  passage  it  is  to 
be  deemed  in  force  from  the  earliest  moment  of  that  day,  and  that  any 
inquiry  as  to  the  exact  hour  of  its  passage  is  inadmissible.  But  It 
would  seem  wrong  in  principle  that  laws  designed  as  rules  of  conduct 
should  be,  by  mere  legal  fiction,  made  retroactive,  even  for  a  fraction 
of  a  day.    To  avoid  this  result  the  tendency  now  is  to  hold  that  the 

IS.  State  V.  Roney,  82  Ohio  St.  376,  74  Am.  Deo.  522. 
92  N.  E.  486,  19  Ann.  Cas.  918.  17.  Note:  Ann.  Cas.  191 6D  32. 

14.  McEIrath  v.  United  States,  102       18.  State  v.  Whisman,  36  S.  D.  260, 
U.    S.  426,  26  U.   S.    (L.   ed.)    189;  154  N.  W.  707,  L.R.A.1917B  1. 
Auffmordt  v.  Rasin,  102  U.  S.  620,  26       19.  Note:  15  L.R.A.  243. 

U.  S.  (L.  ed.)  262;  United  States  v.  20.  Arnold  v.  United  States,  9 
Burr,  159  U.  S.  78,  15  S.  Ct.  1002,  40  Cranch  104,  3  U.  S.  (L.  ed.)  671; 
U.  S.  (L.  ed.)  82.  State  v.  Roney,  82  Ohio  St.  376,  92 

15.  Anderson  v.  O'Donnell,  29  S.  C.  N.  E.  486, 19  Ann.  Cas.  918.  See  Par- 
355,  7  S.  E.  523,  13  A.  S.  R.  728,  1  kinson  v.  Brandenburg,  35  Minn.  294, 
L.R.A.  632.  28  N.  W.  919,  59  Am.  Bcp.  326. 

16.  Parkinson  v.  State,  14  Md.  184, 
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statute  takes  efifect  only  from  the  exact  moment  of  its  approval,  and 
that  when  necessary  to  determine  ccmflicting  ri^ts,  courts  of  justice 
will  inquire  as  to  the  exact  hour  of  its  passage.^  It  seems  that  where 
a  statute  which  is  amended  contains  a  provision  declaring  that  it  shall 
go  into  effect  immediately  upon  its  passage  an  act  amendatory  thereof, 
which  is  in  terms  made  a  part  of  the  original  act,  takes  effect  immedi- 
ately upon  its  passage,  although  it  contains  no  provision  to  the  effect 
that  it  shall  take  effect  immediately.* 

48.  Provisions  Postponing  Time  of  Taking  Effect. — It  is  a  prin- 
ciple self  evident,  as  well  as  declared  in  all  the  authorities  on  the  sub- 
ject, that  statutory  provisions  go  into  immediate  operation,  unless  by 
force  of  some  general  law,  constitutional  provision,  or  provision  con- 
tained in  the  act  itself,  the  operation  is  postponed  to  some  future  period 
or  event ;  and  the  special  provision  which  would  create  such  postpone- 
ment must  be  stated  in  express  words  to  that  effect,  or  in  terms  so 
clear  and  certain  as  to  admit  of  no  other  rational  interpretation.  The 
principle  of  this  strictness  results  from  the  obvious  necessity  that  all 
men  should  know  with  certainty  when  our  laws  take  effect.'  Under  a 
constitution  providing  that  no  act  shall  take  effect  until  the  ex- 
piration of  a  prescribed  period  of  time  after  its  passage,  it  has  been 
held  that  the  word  "passage"  means,  not  the  final  act  of  approval  by 
the  governor,  but  the  affirmative  vote  of  the  two  houses  of  the  legisla^ 
lure.*  But  since  this  view  rests  on  the  theory  that  the  governor,  even 
in  acting  on  laws  in  accordance  with  the  constitution^  requirement 
that  laws  shall  be  submitted  to  him  for  approval,  has  no  legislative 
functions  to  perform,  it  has  not  been,  and  is  not  Ukely  to  be,  adopted 
in  the  jurisdictions  in  which  the  chief  executive  is  deemed  to  exercise 
a  legislative  power  and  to  be  a  part  of  the  lawmaking  body  when 
exercising  his  constitutional  power  to  approve  and  disapprove  of  pro- 
posed laws.*  In  these  jurisdictions,  where  a  statute  is  to  take  effect 
in  a  prescribed  period  of  time  after  its  passage,  the  time  is  to  be  com- 
puted from  the  date  of  its  approval  by  the  executive  or  from  the  time 
when  it  otherwise  becomes  a  law  under  the  constitution,  as  by  passage 
over  his  veto  or  by  his  failure  to  return  it  to  the  legislature  within  a 
certain  time.*  A  statute  providing  that  it  shall  take  effect  "from  and 
after"  a  day  named  takes  effect  on  the  day  following  the  one  men- 
tioned.' The  term  "month"  as  employed  in  a  constitutional  provi- 
sion with  reference  to  the  time  of  the  taking  effect  of  statutes  means  a 

I 

1.  Parkinson  v.  Brandenburg,  35  21  L.R.A,  529.  „„  ^  „  ,„„ 
Minn.  326.  28  N.  W.  919,  59  Am.  Rep.  4.  State  v.  Mounts,  36  W.  Ya.  179, 
326                                                         14  S.  E.  407,  15  L.RJI.  243. 

2.  Anderson  v.  O'DonneU,  29  S.  C.       6.  See  infra,  par.  138. 
355,  7  S.  E.  523,  13  A.  B.  B.  728,  1      6.  Note:  15  LJl.A.  m 

LR  A  632  7.  State  v.  Roney,  82  Ohio  St.  3/6, 

"S*  Fox  V.  McDonald,  101  Ala.  61,  92  N.  E.  486, 19  Ann.  Cas.  918. 
13  So  416,  46  A.  S.  E.  98  and  note.      Note:  Ann.  Caa.  1918A  928. 
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calendar  aiid  not  a  lunar  month.*  In  computing  the  time  when  an 
act  takes  effect  under  a  constitutional  provision  that  no  act  shall  late 
effect  until  the  expiration  of  a  prescribed  period  after  its  passage,  the 
day  of  the  passage  of  the  act  is  to  be  excluded  and  the  last  day  of  the 
prescribed  period  included.*  But  it  has  been  held  that,  under  a  pro- 
vision that  no  act  shall  take  effect  until  a  prescribed  number  of  months 
after  the  adjournment  of  the  session  of  the  legislature  at  which  it  was 
passed,  the  specified  period  includes  and  therefore  begins  with  the  day 
of  the  adjournment  of  the  legislature.**  It  has  even  been  held  that, 
in  computing  the  time  when  an  act  goes  into  effect  under  a  constitu- 
tional provision  that  a  law  shall  not  take  effect  until  a  specified  number 
of  days  after  the  adjournment  of  the  session  at  which  it  was  enacted 
(e.  g.,  ninety  days),  the  day  of  the  adjournment  of  the  legislature  and 
the  ninetieth  day  are  to  be  excluded;  that  is,  ninety  full  dajrs  must 
expire  between  the  adjournment  of  the  legislature  and  the  taking 
.effect  of  the  law.**  When  the  time  for  taking  effect  is  postponed,  re- 
pealing or  saving  clauses  in  an  act  do  not  take  effect  at  a  different  time 
from  the  act  as  a  whole,  though  expre^ed  in  the  present  tense.** 

49.  Provisions  Postponing  the  Taking  Effect  until  Publication. — 
Independently  of  some  statutory  or  constitutional  provision  postponing 
the  time  of  the  going  into  effect  of  a  statute,  no  time  is  allowed  for 
the  publication  of  a  law  before  it  takes  effect  And  a  constitutional 
provision  that  "every  law  shall  be  recorded  in  the  office  of  the  court 
of  appeals,  and  in  due  time  be  printed,  published,  and  certified,  under 
the  great  seal,  to  the  several  courts"  does  not  have  the  effect  of  prevent- 
ing a  law  from  going  into  effect  until  published.**  It  has  been  held 
that,  where  an  act  provides  that  it  shall  take  effect  and  be  in  force 
"from  and  after  its  passage  and  publication,"  the  day  of  publication 
is  to  be  excluded  in  determining  when  the  act  becomes  effective.*"*  The 
charter  of  a  city  is  a  public  and  therefore  a  general  law  within  the 
meaning  of  a  constitutional  provision  that  no  general  law  shall  be  in 
force  until  published.*'  A  law  does  not  take  effect  from  its  passage 
under  a  constitution  which  provides  that  "no  law  of  a  public  nature 
shall  take  effect  until  the  same  shall  be  published  and  circulated  in  the 
.scvcrai  counties  of  this  state  by  authority,"  and  a  general  statutory 

8.  McGinn  v.  State,  46  Neb.  427,  65  W.  639,  49  L.R.A.  1S3. 

N.  W.  46,  50  A.  S.  R.  617  and  note,  30       12.  State  v.  Williams,  173  Ind.  414, 
L.K.A.  450.    And  see  Time.  90  N.  E.  754,  140  A.  S.  R.  261,  21 

9.  State  V.  Mounts,  36  W.  Va.  179,  Ann.  Cas.  986. 

14  S.  E.  407,  15  L.R.A.  243.  13.  Parkinson  v.  State,  14  Md.  184, 

Note:  49  L.R.A.  244.  74  Am.  Dec.  522  and  note. 

And  see  Time.  14.  O'Connor  v.  Fond  du  Lac,  109 

10.  McGinn  v.  State,  46  Neb.  427,  Wis.  253,  85  N.  W.  327,  53  L.R.A.  831. 
Co  N.  W.  46,  50  A.  8.  B.  617,  30  And  se»  Time. 

L.R.A.  450.  16.  Mills  v.  Gleason,  11  Wis.  470,  78 

11.  Halbert  v.   San   Saba   Springs  Am.  Dec.  721  and  note. 
Land,  etc.,  Ass'm,  89  Tex.  230,  34  S. 
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provision  that  statates  shall  take  effect  on  a  specified  day  following  the 
session.**  And  where,  in  addition  to  such  constitutional  provision,  it 
is  provided  by  statute  that  tlie  distribution  shall  be  by  the  secretary'  of 
state,  it  is  sufficient  if  the  acts  are  distributed  in  a  bound  volume,  in  a 
manner  and  shape  not  substantially  contrary  to  the  statute  on  that 
subject.  The  fact  that  directory  provisions  as  to  form  of  binding, 
character  or  color  of  materials,  division  into  volumes,  etc.,  may  not 
be  strictly  followed  by  the  secretary,  does  not  render  the  distribuition 
of  such  as  are  prepared  and  distributed  by  him  any  the  less  a  pul>lica- 
tion  by  authority.*'  The  objection  tliat  the  statute  was  not  published 
as  required  by  the  constitution  is  not  maintainable  when  the  constitu- 
tion provides  that  a  law  shall  not  take  effect  until  published  and  cir- 
culated in  the  several  counties  by  authority  but  gives  no  detailed 
directions,  and  the  code  provides  that  such  acts  shall  take  effect  on  a 
specified  day  following  the  session,  and  the  act  in  question  is  actually 
published  in  the  volume  of  session  laws  before  the  day  specified.  The 
act  takes  effect  on  that  day  by  virtue  of  these  general  provisions.** 

50.  Emergency  Laws. — Constitutional  provisions  postponing  the 
taking  effect  of  statutes  until  a  specified  time  after  their  enactment  or 
until  publication  sometimes  except  from  their  operation  laws  passed  in 
the  case  of  an  emergency  and  require  that  the  existence  of  an  emer- 
gency shall  be  evidenced  by  an  increased  vote  or  by  a  declaration  in 
the  statute  itself  that  an  emergency  exists.  Whether  there  is  in  fact  an 
emergency  which  will  bring  an  act  within  such  an  exception  is  a 
matter  that  is  to  be  ascertained  and  declared  by  the  legislature,  and 
<>rdinarily  its  determination  is  not  reviewable  by  the  courts.**  But  as 
to  any  measure,  law,  or  enactment  clearly  not  within  the  class  of 
emergency  measures  contemplated  by  the  exception,  the  legislature 
has  no  power  or  authority  to  declare  an  emergency  to  exist  in  relation 
thereto;  and  the  action  of  the  legislature  in  embodying  emergency 
clauses  in  measures  clearly  not  comprehended  within  the  exception  b 
wholly  unwarranted  and  void,  and  should  be  so  held  by  the  courts. 
with  the  result  that  the  law  will  go  into  effect  at  the  time  specified  by 
the  constitutional  provision  where  there  is  no  emergency  to  meet.*" 
Where  the  existence  of  an  emergency  is  required  to  be  declai-ed  in  the 
statute,  an  act  without  an  emergency  clau.se  cannot  go  into  effect  in 
advance  of  (the  prescribed  time,  even  though  it  lixe.-;  an  earlier  time  for 
its  going  into  effect,*  as  where  it  providc.'s  that  it  sliall  take  effect  on 

16.  Charies  v.  Lamberson,  1  la.  435;  Wliisinan,  36  S.  IX  260,  154  N.  W. 
63  Am.  Dec.  457  and  note.  707,  L.E.A.1917B  1. 

17.  State  V.  BaUey,  16  Ind.  46,  79  20.  State  v.  Whiaman,  36  S.  D.  260, 
Am.  Dec.  405.  154  N.  W.  707,  L.R.A.1917B  1. 

18.  Santo  v.  State,  2  la.  165,  63  Am.  1.  State  v.  Williams,  173  Ind.  414, 
Dec.  487.  00  N.  E.  754,  140  A.  S.  E.  261,  21 

19.  Biggs  v.  McBride,  17  Ore.  «40,  Ann.  Cas.  986. 
21  Pac.  878,  5  L.R.A.  115;  State  v. 
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and  after  its  passage  and  approval.*  An  emergency  clause  is  insuf- 
ficient, although  it  asserts  that  the  act  is  necessary  and  that  it  should 
go  into  effect  immediately,  if  there  is  no  fact,  event  or  state  or  condi- 
tion of  affairs  mentioned  which  the  legislature  determines  creates  an 
emergency.'  A  legislative  declaration  that  an  emergency  exists  at  the 
Ume  of  the  enactment  of  a  law  is  not  inconsistent  with  a  provision 
that  it  shall  take  effect  thirty  days  thereafter.*  It  has  been  held  that 
where  an  emergency  act,  which  provides  that  it  shall  take  effect  "from 
and  after  its  approval  by  the  governor,"  is  not  approved,  but  vetoed, 
by  the  governor,  the  act  takes  effect  when  it  is  passed  over  the  gover- 
nor's veto  by  both  houses  of  the  legislature.*  Under  a  constitutional 
l^rovision  to  the  effect  that  no  act,  except  appropriation  bills,  shall 
become  a  law  until  ninety  days  after  the  adjournment  of  the  session 
at  which  it  was  passed,  except  in  cases  of  emergency,  when,  by  a 
majority  vote  of  each  house  of  the  legislature,  an  act  may  become 
a  law  when  approved  by  the  governor,  the  veto  of  such  a  bill  by  the 
governor  does  not  prevent  its  becoming  a  law  until  ninety  days  after 
the  adjournment  of  the  legislature  where  the  constitution  also  con- 
tains a  provision,  which  is  appUcable  to  emergency  legislation,  fofr  the 
enactment  of  a  law  notwithstanding  the  governor's  veto;  if  such  a 
law  is  regularly  passed  over  the  governor's  objection  it  becomes  a  law 
at  once.*  Under  a  constitutional  provision  that,  if  the  legislature 
deems  a  law  of  immediate  importance,  it  may  provide  that  the  law  tako 
effect  by  publication  in  newspapers,  part  of  a  law  may  be  made  to  tak<- 
effect  on  such  publication.'  In  jurisdiction  in  which  laws  go  into 
effect  on  a  specified  day  after  the  session  of  the  legislature  at  whioli 
they  are  passed  where  there  is  no  emergency  clause  embodied  therein, 
unless  vetoed  by  the  governor,  or  unless  a  referendum  petition  refer- 
ring it  to  a  vote  of  the  people  is  filed  as  required  by  law,  the  attach- 
ment of  an  unwarranted  and  void  emergency  clause  to  an  enactment 
can  in  no  manner  prevent  the  filing  of  a  proper  referendum  petition. 
But  voters  who  fail  to  file  the  proper  referendum  petition  for  the  sub- 
mission to  the  electors  of  a  proposed  statute  with  an  emergency  clause 
cannot  attack  the  validity  of  the  statute  on  account  of  such  clause  in 
the  courts,  although  they  proceed  before  the  time  when  the  statut*^" 
would  take  effect  in  the  absence  of  the  emergency  clause.*  A  bill  that 
did  not,  when  approved,  contain  an  emergency  clause,  cannot  be  shown 

2.  State  V.  Pacific  Exp.  Co.,  80  Neb.       Note:  13  A.  S.  R.  7.39. 

823,  115  N.  W.  619,  18  L.R.A.(N.S.)  6.  Sinking  Fund  Com'rs  v.  George, 
664.  104  Ky.  260,  47  S.  W.  779,  84  A.  S.  R. 

3.  Biggs  V.  McBride,  17  Ore.  640,  21  454. 

Pae.  878,  5  L.R.A.  115.  7.  Santo  v.  State,  2  la.  165,  63  Am. 

4.  State  V.  Howell,  85  Wash.  294,  Dec.  487. 

147  Pac.  1159,  Ann.  Caa.  1916A  1231.       8.  State  v.  Whisman,  36  S.  D.  260, 

6.  Biggs  V.  MeBride,  17  Ore.  640,  154  N.  W.  707,  L.R.A.1917B  1. 
21  Pac.  878,  5  L.R.A,  115, 
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by  the  journals  to  have  been  enacted  with  such  clause  by  a  constitu- 
tional majority,  so  as  to  permit  the  bill  to  take  immediate  effect.* 
The  fact  that  certain  cases  were  deemed  by  the  legislature  a  sufficient 
reason  for  making  the  act  take  effect  from  its  passage  does  no*  show 
that  only  these  cases  were  intended  to  be  remedied.** 

51.  Judicial  Notice. — The  time  of  the  taking  effect  of  a  public 
act  cannot  be  put  in  issue,  or  admitted  or  denied  by  the  pleadings,  but 
must  be  determined  by  the  judges  themselves."  In  determining  when 
an  act  took  effect  under  a  statute  providing  that  all  public  acts  shall 
take  effect  from  the  rising  of  the  legislature,  unless  otherwise  provided, 
the  courts,  on  a  principle  of  the  common  law,  judicially  know  the  time 
when  the  legislature  terminated  its  session.**  The  question  as  to  when 
a  statute  takes  effect,  under  a  constitutional  provision  that  laws,  except 
in  cases  of  emergency,  shall  take  effect  from  the  time  wlicn  they  arc 
distributed  by  authority,  in  all  the  counties  of  the  state,  is  one  for  the 
court  to  determine  by  judicial  knowledge  and  not  by  evidence  given 
on  the  trial  of  a  cause.'*  Wherever  a  question  arises'  of  the  time 
when  a  statute  took  effect,  the  court  may  resort  to  any  source  of 
information,  unless  the  positive  law  has  enacted  a  different  rule.** 
The  court  may  consult  the  original  roll  or  other  official  records.'* 
Where  laws  take  effect  on  publication,  the  date  of  the  certificate  of  the 
secretary  of  state,  appended  to  the  published  volumes  of  the  laws,  will 
be  taken  to  be  the  date  of  their  publication  and  taking  effect."  Nei- 
ther the  constitution  of  the  United  States  nor  any  statute  imposes  on 
the  President  the  duty  of  affixing  a  date  to  his  signature  to  a  bill ;  and. 
where  the  original  enrolled  act  showed  no  other  date  of  signature  than 
the  day  of  the  month,  it  was  declared  to  be  proper  for  the  court  to  as- 
certain the  exact  date  by  reference  to  the  record  of  the  secretary  of 
state  of  the  time  of  filing  the  paper,  the  journals  of  the  two  houses  of 
Congress,  the  message  of  the  President,  or  by  resorting  to  any  other 
source  from  which  clear  and  satisfactory  information  could  be  ob- 
tained." 

Legislative  Power 
Legislative  Bodies  and  Sessions 

52.  In  General. — From  the  commencement  of  independent  gov- 
ernment in  the  United  States  the  legislative  power  of  the  United  States 

«.  Note:  40  L.R.A.(N.S.)   34.  14.  Gardner  v.  Barney,  6  WaU.  49'J, 

10.  Com.  V.  Trent,  117  Ky.  34,  77  18  U.  S.  (L.  cd.)  890. 

S.    W.    390,  4   Ann.    Cas.    209.  15.  Jones  v.  United  States,  137  U. 

11.  Atty.-Gen.  v.  Foote,  11  Wis.  14,  S.  202,  U  S.  Ct.  80,  34  U.  S.  (L.  ed.) 
78   Am.  Dee.  689  and  note.  (391. 

12.  Perkins  v.  Perkins,  7  Conn.  558,  16.  Atty.-Gen.  v.  Footc,  11  Wis.  14, 
18  Am.  Dec.  120.  78  Am.  Dec.  689. 

13.  State  V.  Bailey,  16  Ind.  46,  79  17.  Gardner  v.  Baruey,  6  Wall.  499, 
Am.  Dec  405.  18  U.  S.  (L.  ed.)  890. 
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lias  been  vested  in  Congress,  while  the  legislative  power  of  the  states 
und  territories  has  been  vested  in  their  respective  legislatures.  Tho 
constitutions  of  the  United  States  and  of  the  stages  and  the  organic 
acts  of  the  territories  usually  provide  for  the  regular  sessions  of  these 
legislative  bodies.  These  sessions  can  be  held  at  no  other  times.  But 
the  propriety  and  necessity  of  these  bodies  assembling  oftener  than 
at  the  f<tated  periods  is  left  to  the  discretion  of  the  chief  executive. 
And  with  the  exorcise  of  this  discretion  up  to  the  time  of  convening 
the  legislature  no  one  can  interfere.  The  whole  matter  is  left  entirely 
to  the  will  of  him  who,  for  the  time  being,  is  invested  with  executive 
authority  of  the  state.** 

53.  Initiative  and  Referendum. — In  a  number  of  states,  by  con- 
stitutional amendments  of  comparatively  recent  adoption,  the  people 
reserve  to  themselves  the  right  to  propose  laws  to  be  enacted  by  the 
legislature  and  submitted  to  the  vo'.e  of  the  electors  of  the  state,  and 
also  the  right  to  require  that  all  laws  with  certain  exceptions,  u-nally 
.'^uch  laws  as  may  be  necessary  for  the  immediate  prei^ervation  of  the 
l)ublic  peace,  health,  and  safety,  support  of  the  government  and  exist- 
ing public  institutions,  shall  be  submitted  to  a  vote  of  the  electors  of 
ihe  state  before  going  into  effect.  The  exercise  of  legislative  power  i)y 
the  people  thi'ough  the  initiative  and  referendum  is  simply  a  reserv;i- 
lion  to  themselves  of  a  share  of  the  legislative  power  and  does  not  over- 
throw the  republican  form  of  government  as  guai*anteed  by  the  con.4i- 
lution  of  the  United  States  and  substitute  another  in  its  place.*'  It  has 
been  said  of  a  constitutional  amendment  of  this  kind  that  there  i> 
nothing  therein  which,  either  expressly  or  impliedly,  in  any  degree, 
conflicts  with,  inhibits,  limits,  abridges,  or  prohibits  any  part  of  the 
legislative  power  originally  granted  to  it  to  enact,  amend,  or  repeal 
any  law  which  it  might  have  enacted  before  the  adoption  of  this 
amendment.  The  fact  that  the  people  themselves  may  propose  or 
enact  laws  in  connection  with  the  legislature  in  no  manner  conflicts 
with  or  prohibits  the  legislature  from  itself  also  enacting  the  same  law 
that  might  be  desired  by  the  people.*" 

Scope  of  Legislation  at  Special  Sessions 

54.  General  Rule  and  Constitutional  Limitations. — ^In  the  absence 
of  a  constitutional  provision  limiting  the  power  of  the  legislature  to 
pass  lfi\vs  at  ii  special  sc.-siou,  its  legislative  power  when  convened  in 
special  session  is  as  broad  as  at  a  regular  session.*  If  the  fundamental 
law  empowers  the  chief  executive  to  call  extra  sessions  of  the  legis- 
lature and  defines  his  duty  respecting  them,  but  does  not  authorize 

18.  People  V.  Parker,  3  Neb.  409,  20.  State  v.  Whisman,  36  S.  D.  26(i, 
19  Am.  Rep.  634.  154  N.  W.  707,  L.R.A.1917B  1. 

19.  See  Constitutional  Law,  vol.  1.  Long  v.   State,  58    Tex.    Criir.. 
6,  p.  45.  209, 127  S.  W.  208,  21  Ann.  Cas.  400. 
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him  to  restrict  or  prohibit  legislative  action  at  su^h  seesioas  by  proc- 
lamation or  otherwise,  the  legislature,  under  a  call  for  an  extra  session 
for  a  particular  purpose,  is  not  restricted  to  passing  laws  for  such  pur- 
pose, but  may  legally  pass  other  laws  not  germane  thereto.*  But  con- 
stitutional provisions  have  been  very  genei-ally  adopted  which  impotse 
limitations  of  the  power  of  the  legislature  to  enact  laws  when  con- 
vened in  special  session.  They  provide  that  the  chief  executive  may 
confine  the  legislature,  called  in  special  session,  to  such  subjects  of  leg- 
islation as  he  may  prescribe,  which  limitations  he  may  make  opera- 
tive, in  some  jurisdictions  by  his  proclamation  alone,  in  others  by  a 
.-pecial  message  or  messiiges  after  the  body  is  convened,  and  in  still 
others  by  both  means.  The  pur^wse  of  tlic^^e  j)rovisions  is  that  notice^ 
?hall  be  given  to  the  public  that  certain  subjects  are  to  be  considered, 
tbps  warning  all  persons  interested  to  be  present  if  they  so  desire,  and 
as  a  gauge  of  and  check  upon  legislative  action,  so  that  rights  and  in- 
terests may  not  be  acted  upon  without  notice.*  A  constitutional  pro- 
vision limiting  the  power  of  a  legislature  convened  in  special  .session 
to  legislate  only  upon  subjects  designated  in  the  proclamation  of  tiic 
executive  calling  the  ses.«ion  should  be  strictly  construed,  and  should 
not  be  given  effect  to  prevent  legislation  that  is  not  clearly  inhibited 
by  the  limitation.* 

55.  Power  and  Duty  of  Executive. — The  executive  may  limit  the 
subjects  which  the  legislature  may  consider,  and,  in  order  to  do  this, 
may  so  define  a  subject  as  to  make  it  broad  or  narrow,  according  to  his 
conception  of  his  public  duty.  Thus,  if  the  subject  of  legislation  is 
to  be  the  appropriation  of  public  moneys,  the  governor  may,  by  defini- 
tion or  by  the  imposition  or  addition  of  qualifying  matter,  reduce  the 
lioncral  subject  of  approijriations  down  to,  or  re.strict  them  to,  certain 
specified  puiposes.'  But,  while  the  executive  may  limit  the  subjects 
of  legislation,  he  cannot  dictate  to  the  legislature  the  special  legislation 
which  may  be  enacted  on  those  subjects.  Within  the  limits  of  the  sub- 
ject or  purpose  mentioned  the  legislatin-e  may  enact  any  laws  that  it 
may  deem  proper.*  The  language  .setting  forth  the  subject  matter 
to  be  considered  should  not  be  in  such  broad  terms  as  will  in  reality 
leave  it  to  the  legislature  to  choose  the  subject  matter  of  the  legisla- 
tion; for  if  this  is  done,  no  subject  of  special  legi.slation  being  named, 
no  legislation  whatever  is  competent.'  If  for  any  good  and  suiFicient 
reason  the  executive  shall  become  satisfied  that  the  necessity  which 
induced  the  call  has  pa.«scd,  or  that  it  was  unadvisedly  made,  it  is  not 

2.  Slate  V.  Fail-,  35  Wash.  127,  76       5.  State  v.  Woolen,  128  Teun.  456, 
Pae.  731,  102  A.  S.  R.  897  and  note.  161  S.  W.  1006,  Ann.  Gas.  1915C  466. 

Notes:  102  A.  S.  E.  905;  21  Ann.       6.  State  v.  W<H)!en,  128  Tenn.  456, 
Gas.  409.  161  S.  W.  1006,  Ann.  Gas.  1915C  465. 

3.  Note:  Ann.  Gas.  1915C  476.  Note:  21  Ann.  Gas.  409. 

4.  Long  V.  State,  58  Tex.  Grim.  209,       7.  Note:  Ann.  Gas.  1915C  465. 
127  S.  W.  208,  21  Ami.  Cas.  405. 
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only  hia  right  but  his  duty  to  revoke  the  same,  that  the  people  may 
be  saved  the  expense  which  would  otherwise  be  laid  upon  them.'  And 
it  does  not  matter  whether  the  revocation  is  by  the  same  person  who 
issued  the  proclamation  or  not,  so  long  as  he  is  for  the  time  being  in 
the  legitimate  exercise  of  the  executive  functions  of  the  government. 
It  is  not  the  act  of  the  individual  strictly  speaking,  but  of  the  execu- 
tive, in  which  there  is,  in  one  sense,  no  interregnum.* 

56.  Validity  of  Laws  Enacted.— Constitutional  provisions  limiting 
the  scope  of  legislation  at  special  sessions  are  mandator^',  and  any 
law  enacted  at  a  special  session  is  void  if  it  is  not  the  subject  or  subjc^cts 
designated  bj-  the  executive's  call  or  message,'"  even  though  it  has 
been  approved  by  the  governor.'*  The  general  rule  that  the  preeuini)- 
tion  is  always  in  favor  of  the  con.-ititutioiiality  of  an  act'-  is  applica- 
l>lo,  and  auy  piece  of  legislation  should  be  held  within  the  call  or  mes- 
sage, if  it  can  be  done  by  any  reasonable  construction."  An  extraor- 
<linary  session  of  the  legislature  called  by  the  governor  for  the  purpose 
of  altering  the  districts  from  which  members  of  the  legislature  are 
elected  is  a  session  within  the  meaning  of  a  constitutional  provision 
requiring  such  alteration  to  be  made  at  the  "first  session  after  the  re- 
turn of  everj'  enumeration."  '* 

ValiiiUi/  of  Statutes 

57.  In  General. — ^It  is  a  principle  in  the  English  law  that  an  act 
of  Parliament,  delivered  in  clear  and  intelligible  terms,  cannot  be 
questioned,  or  its  authority  controlled,  in  any  court  of  justice.'*  The 
British  Parliament  has  no  exact  counterpart  in  the  American  system 
of  government.  The  Congress  of  the  United  States  has  only  sucli 
)i(»wera  as  ai-e  expressly  or  impliedly  granted  by  the  constitution  of  the 
I'liitod  .Stales,'*  while  the  powers  of  the  state  legftilatures  are  limited 
l;i>th  by  the  federal  and  their  own  constitutions."  But,  except  for 
these  limitations,  a  state  legishiture  has  the  same  unlimited  power  in 
regard  to  legislation  as  tlia-t  which  is  vested  in  the  British  Parlia- 

8.  People  V.  Parker,  3  Neb.  409,  19       13.  State  v.  Woolen,  128  Tenn.  4bii. 
Am.  Rep.  C34.  161  S.  W.  1006,  Ann.  Cas.  1915C  40;' 

Note:  21  Ann.  Cas.  412.  and  note.    See  also  Long  v.  State,  58 

9.  People   V.    Parker,   3   Neb.   409,  Tex.   Crim.  209,  127  S.   W.  208,  21 
19  Am.  Kep.  634.  Ann.  Cas.  405. 

10.  Wells  V.  iMissouri  Pac.  H.  Co.,      14.  People  v.  Rice,  135  N.  Y.  473, 
110  Mo.  286,  19  S.  W.  530,  15  L.R.A.  31  N.  E.  921,  16  L.R.A.  836. 

847;  Long  v.  State,  58  Tex.  Crim.  209,  15.  Lukens   v.   Nye,   156    Cal.   498. 

127   S.   W.  208,  21   Ann.    Cas.   405.  105  Pac.  593,  20  Ann.  Cas.  158,  36 

Notes:    40    L.R.A.(N.S.)     28;    21  L.R.A.(N.S.)  244. 

Ann.  Cas.  409;  Ann.  Cas.  1915C  476.  16.  See  CoxsTirnTiONAL  Law,  vol. 

11.  Note:  21  Ann.  Cas.  409.  6,  p.  134. 

12.  See  CoNSTiTDTiONAL  Law,  vol.  17.  See  CoKSTrrunoNAL  Law,  vol. 
6,  p.  97  et  seq.  6,  p.  152. 
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ment,^*  that  is,  it  may  paas,  amend,  or  repeal  any  law  whatsoever  it 
pleases,  unless  it  is  prohibited  from  so  doing  by  either  the  state  or  fed- 
eral constitutions.^*  Since  the  legislative  power  of  a  state  can  be  re- 
strained only  by  constitutional  provisions,  it  cannot  be  restricted  and 
tied  down  by  reference  to  the  common  law  or  statutory  law  of  Eng- 
land. There  is  nothing  in  such  common  law  or  statute  law  which 
is  not  subject  to  repeal  by  the  l^slature,  unless  it  has  been  re- 
enacted  in  some  constitutional  provision.*"  Hence  it  is  not  a  valid 
objection  to  a  statute  that  it  creates  a  right  of  action  and  imposes  a 
liability  unknown  to  the  common  law.*  Nor  is  a  statute  invalid  be- 
cause it  converts  what  has  been  an  innocent  act  into  a  criminal 
offense.  The  power  of  the  legislature  to  define  and  declare  public 
offenses  is  unlimited,  except  in  so  far  as  it  is  restrained  by  constitu- 
tional provisions  and  guaranties.' 

58.  Injustice,  Unreasonableness  and  Absurdity. — There  is  some 
authority  for  the  view  that  in  England  as  well  as  in  this  country,  if  a 
statute,  owing  to  some  oversight  or  mistake  of  its  makers,  directs  that 
to  be  done  which  is  palpably  absurd,  unnatural,  unjust,  or  impractica- 
ble, it  must,  apart  from  any  constitutional  restriction,  be  regarded 
as  absolutely  void,  on  the  ground  of  its  being  impracticable  innocently 
to  execute  it,  because  of  its  obscurity,  absurdity,  repugnance,  or  in- 
justice.* But  this  view  is  not  in  accord  with  the  later  judicial  opinion. 
While  a  municipal  ordinance  may  be  declared  to  be  void  on  the  ground 
that  it  is  unreasonable,  unless  it  has  been  expressly  authorized  by  the 

18.  Lukens  v.  Nye,  156  Cal.  498, 105  1918B  156;  State  v.  Whisman,  36  S.  D. 
Pae.  593,  20  Ann.  Cas.  158,  36  L.R.A.  260,  154  N.  W.  707,  I*R.A.  1917B  1. 
(N.S.)  244;  Boston  v.  Cununins,  16  20.  State  \.  Lewis,  142  N.  C.  626, 
Ga.  102,  60  Am.  Dec.  717;  State  v.  55  S.  E.  600,  9  Ann.  Cas.  604,  7  L.R.A. 
Lewis,  142  N.  C.  626,  55  S.  E.  600,  9   (N.S.)  669. 

Atin.  Cas.  604,  7  L.R.A.(N.S.)   669;  1.  Bertholf  v.  O'Reilly,  74  N.  T.  509, 

Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  30  Am.  Rep.  323;  Rhodes  v.  Sperry, 

140,  62  Am.  Dec.  625  and  note.     See  etc.,   Co.,  193   N.   Y.   223,  85   N.   E. 

CoNsrrrtmoNAL  Law,  vol.  6,  pp.  20,  1097,  127  A.  S.  R.  945,  34  L.R.A. 

153.                                        '  yy       >  (jj  s )  ^43 

19.  People  V.  Coleman,  4  Cal.  46,  2._See  Constitutionai,  Law,  vol.  6, 
60  Am.  Dec.  581  and  note;  People  v.  P-  ^^'>  Cbiminal  Law,  vol.  8,  p.  56  et 

Seymour,  16  Cal.  332,  76  Am.  Dec.  ^-  ™.  .    „.        „.          «    *   n 

Koi .  Txr„j»-,«^i.  -  TT^:«-  T>»-  u   p«  "•  Flint  River  Steam  Boat  Co.  v 

5«V-J!^r^JpJM?  ?fi  A    S  r'  Roberts,  2  Pla.  102,  48  Am.  Dee.  178 

ono  oo  T  2?'*    oi^    tI  ^'  o            f  •  and  note;  Campbell's  Case,  2  Bland 

309,  23  LR.A.  812;  Idaio  Power,  ete  ^j,^  ^  209,  20  Li.  Dec.^;  Regents 

S"-  ''Vno^^T*''"^  ^^J^atnl^'J^  ot  University  v.  Williams,  9  Gill  &  J. 

Pae.  1083,_Aim.  Cas.  1916E  282;  Fire-  (Md.)  365,  31  Am.  Dec.  72;  St.  Paul 

men's  Benev.  Ass'n  v.  Lounsbury,  21  y_  Colter,  12  Minn.  41,  90  Am.  Dec. 

111.  511,74  Am.  Dee.  115;  Townsend  v.  278  and  note;  East  Kingston  v.  Towle, 

State,  147  Ind.  624,  47  N.  E.  19,  62  43  N.  H.  57,  97  Am.  Dee.  575,  2  Am. 

A.  S.  R.  477  and  note,  37  L.R.A.  294;  Rep.  174;  Green,  J.,  in  State  Bank  v. 

State  V.  Taylor,  33  N.  D.  76, 156  N.  W.  Cooper,  2  Yerg.  (Tenn.)  599,  24  Am. 

561,   Ann.    Cas.   1918A   583,   L.R.A.  Deo.  517. 
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legislature  *  the  court  cannot  declare  void  an  act  of  the  legislature, 
which  is  expressed  in  plain,  unequivocal  and  explicit  terms  and  which 
is  within  the  scope  of  the  constitutional  authority  of  the  legislature, 
solely  on  the  ground  that  it  is  oppressive,  unjust,  unreasonable  or 
absurd.*  The  fact  that,  in  enacting  laws  relating  to  municipal  corpo- 
rations, the  action  of  the  state  toward  its  municipal  agents  may  be 
unwise,  unjust,  oppressive,  or  violative  of  the  natural  or  political  rights 
of  its  citizens  is  not  one  which  can  be  made  the  basis  of  action  by 
the  judiciary.* 

59.  Motives  of  Legislature  and  Fraud. — It  is  well  e9tabli.«licd  that 
the  motives  which  impelled  the  legislature,  or  any  component  part  or 
member  of  it,  to  enact  a  law,  cannot  be  made  a  subject  of  judicial  in- 
quiry for  the  purpose  of  invalidating  or  preventing  the  full  operation 
of  the  law,  even  though  fraud,  bribery  and  corruption  are  alleged.' 
Evidence  as  to  the  manner  of  proceeding,  or  agencies  used  by  any 
member  of  the  legislature,  in  procuring  an  act  of  divorce,  is  not  ad- 
missible.* There  is,  however,  some  authority  to  the  effect  that  private 
acts  obtained  by  fraud  may  be  relieved  against  in  a  court  of  law  or 
equity.*  An  act  of  the  legislature  gi'anting  a  franchise  cannot  be 
held  to  be  void  on  the  ground  that  the  application  therefor  was  fraudu- 
lent unless  the  fraud  is  clearly  proved.'* 

60.  Necessity,  Utility  and  Expediency. — ^While  the  courts  may, 
and,  when  the  question  arises  and  is  properly  pre«>nted,  must,  do- 

4.  See  Municipal  Corporations,  Glenn  County,  100  Cal.  419,  35  Pae. 
vol.  19,  p.  805.  302,  38  A.  S.  R.  305;  Lukcns  v.  Nve, 

5.  Flint  River  Steamboat  Co.  v.  Fos-  156  Cal.  498,  105  Pac.  593,  20  Ann. 
ler,  5  Ga.  194,  48  Am.  Dec.  248  and  Cas.  158,  36  L.R.A.(N.S.)  244;  People 
note;  Townsend  v.  State,  147  Ind.  624,  v.  Calder,  153  Mich.  724,  117  N.  VV. 
47  N.  E.  19,  62  A.  S.  R.  477,  37  L.R.A.  314,  126  A.  S.  R.  5.50;  State  v.  Tav- 
294;  Hirth-Krause  Co.  v.  Cohen,  177  lor,  33  N.  D.  76, 156  N.  W.  561,  Ann. 
Ind.  1,  97  N.  E.  1,  Ann.  Cas.  1914C  Cas.  1918A  583,  L.R.A.1918B  156: 
708;  Correll  v.  Williams,  etc.,  Co.,  Com.  v.  Moir,  199  Pa.  St.  534,  49  Atl. 
173  la.  571,  155  N.  W.  982,  Ann.  Caa.  351,  85  A.  S.  R.  801,  53  L.R.A.  837; 
1918 A  117;  Burrows  v.  Delta  Transp.  Com.  v.  Herr,  229  Pa.  St.  132,  78  Atl. 
Co.,  106  Mich.  .582,  64  N.  W.  501,  29  68  Ann.  Cas.  19r2A  422;  State  v.  Dal- 
L.R.A.  468;  Com.  v.  Moir,  199  Pa.  St.  ton,  22  R.  I.  7J,  46  Atl.  234,  84  A.  S. 
r-M,  49  Atl.  351,  85  A.  S.  R.  801  and  r  gis,  48  L.R.A.  775;  Shenandoah 
note,  53  L.R.A.  837;  Com.  V.  Herr,  229  Lime  Co.  v.  Mann,  115  Va.  865,  80 
^uiof  a}o   'a      ■  3'      '  d"*""  .^  S.  E.  753,  Ann.  Caa.  1915C  973. 

\l    7AK    A  ^""''^"  Tn-^'^fl'  ^^       Notes:   51  Am.  Dec.  623;  85  Am. 
Vt.   746,  40  Am.   Dec.  70a;   State  v.   t\„   okt.  qq  a™  r»„«   ns.  /in  t  u  \ 
Bowen.  86  Wash.  23,  149  Pac.  330,  Dec  357;  89  Am.  Dee.  115;  40  L.R. A. 

Ann.  Cas.  1917B  625.    See  CoxsTiTO-   ('^•»-]  ^-        ^      '     ,„  „      «*    ocn 
TiONAi  Law,  vol.  6,  p.  105.  8   Jon^  v.  Jones,  12  Pa.  St.  350, 

6.  Com.  V.  Moir,  199  Pa.  St.  534,  49  51  ^^^  Dec.  611  and  note. 

Atl.  351,  85  A.  S.  R.  801  and  note.       '•  Campbell's  Case,  2  Bland  (Md.) 

7.  United  States  v.  De  Moines  Nav.  209,  20  Am.  Dec.  360. 

etc.,  Co.,  142  U.  S.  510, 12  S.  Ct.  308,      10.  Derby  Turnpike  Co.  v.  Parks,  10 
35  U.   S.    (L.   ed.)    1099;   People  v.  Conn.  522,  27  Amu  Dec  700. 
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termine  the  constitutional  power  of  the  legislature  to  enast  a  particular 
statute,**  where  a  law  does  not  transcend  the  limits  of  legislative 
power  it  cannot  be  held  invalid  by  the  courts  because  they  may  ques- 
tion the  wisdom  of  the  enactment.  Within  constitutional  limits,  the 
nowysity,  utility  tmd  expediency  of  legislation  are  for  the  determina- 
tion of  the  legislature  alone.  The  remedy  for  unwise  legislation  is  ncrt 
in  the  courts  but  remains  in  the  people,  who,  by  making  the  necessary 
changes  in  the  legislative  body,  may  have  the  unwise,  improvident  or 
pernicious  legislation  of  one  legislatiure  corrected  by  another,"  Thus, 
the  legislature  is  the  judge  of  the  necessity,  utility  and  expediency  of 
the  appropriation  of  private  property  to  a  public  use.**  And  the  ex- 
pediency of  statutes  relating  to  taxation,  within  constitutional  limitf , 
is  a  subject  with  which  the  courts  will  not  intermeddle.**  The  fact 
that  an  act  as  it  is  written  opens  the  door  to  blackmailing  operations  on 
a  Uaj»e  scale  is  no  reason  why  the  courts  should  refuse  to  enforce  it 
according  to  its  terms,  if  within  the  constitutional  authority  of  the 
legislature.  Such  considerations  are  more  appropriately  addressed  to 
the  legislative  briinch  of  the  government,  which  alone  had  authority' 
to  enact  and  may  if  it  sees  fit  amend  the  law.'*    That  a  law  would 

11.  See  CoNSTJTiJTiONAi,  Law.  voL  Adams  v.  Howe,  14  Mass.  340, 
6,  p.  70.  7    Am.    Dec.    216;    State    v.    Mer- 

12.  Dabbs  v.  State,  39  Ark.  %3,  43  cbant-s'  Exeh.,  268  Mo.  316,  190  S. 
Am.  Kep.  275;  Leep  v.  St.  Louis,  etc.,  W.  903,  Ann.  Cas.  1917E  871;  Tavlor 
R.  Co.,  58  Ark.  407,  25  S.  W.  75,  v.  Newbeme,  55  N.  C.  141,  C-t  Am. 
41  A.  S.  R.  109  and  note,  23  L.R.A.  Dec.  500  and  note;  State  v.  Taylor, 
264;  In  re  Madera  Irrigation  Dist.,  92  33  N.  D.  76,  156  N.  W.  561,  Ann.  Cas. 
Cal.  296,  28  Pac.  272,  27  A.  S.  R.  106,  191 8 A  583,  L.R.A.1918B  156;  People 
14  L.R.A.  755;  Wadsworth  v.  Union  v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec 
Pac.  R.  Co.,  18  Colo.  600,  33  Pac..  515,  266;  Guthrie  v.  Territory,  1  Okla.  188. 
36  A.  S.  R.  309,  23  LJI.A.  812;  Win-  31  Pae.  190,  21  L.RA.  841;  Block  v. 
ter  V.  Jones,  10  Ga.  190,  54  Am.  Dee.  Schwartz,  27  Utah  387,  76  Pac.  22, 101 
.379;  Delaney  V.  Plunkelt,  146  Ga.  547,  A.  S.  R.  971,  1  Ann.  Cas.  530,  OS 
91  8.  E.  561,  Ann.  CaS.  1917E  685,  L.R.A.  308;  Virginia  Development  Co. 
L.R.A.1917D  926;  People  v.  Kirk,  162  v.  Crozier  Iron  Co.,  90  Va.  126,  17 
111.  138,  45  N.  E.  830,  53  A.  S.  R.  S.  E.  806,  44  A.  S.  R.  893;  State  v. 
277  and  note;  Wall  v.  Pfanschmidt.  Sharpless.  31  Wa.<*.  Wl.  71  Pac.  737, 
2Co  111.  ISO,  106  N.  E.  785,  Ann.  Cas.  96  A.  S.  R.  893;  Brodhead  v.  Mil- 
191GA  674,  L.K.A.1915C  328;  Peikins  waukee,  19  Wi.s.  (524.  88  Am.  Dec.  711 
V.  Cook  County,  271  111.  449,  111  N.  K.  and  note.  See  Constitdtional  Law, 
580,  Ann.  Cas.  1917A  27;  Beplev  v.  vol.  6,  p.  107. 

State,  4  Ind.  264,  58  Am.   Dec   628  13.  Aldridge  v.  Tuscumbia,  etc.,  R. 

and  note;  State  v.  Barlholomew,  176  Co.,  2  Stew.  &  P.  (Ala.)  199,  23  Am. 

Ind.   182,   95   N.   E.   417,   Ann.   Ca.<:.  Ih'C  307;  In  re  Wellington,  16  Pick. 

1014B   91;   Sinking  Fund   Com'rs  v.  (Ar«ss.)  87,  26  Am.  Dec.  631  and  note. 

George,  104  Ky.  260,  47  S.  W.  779,  See  Eminent  Domain,  vol.  10,  p.  183. 

84  A.  S.  R.  454;  In  re  Schwartz.  119  14.  Nathan  v.  Spokane  County,  35 

La.  290,  44  So.  20,  121  A.  S.  R.  .316;  Wash.  26,  76  Pac.  521,  102  A.  S.  B. 

Moor  V.  Veazie,  32  Me.  343,  52  Am.  888.  65  L.R.A.  336. 

Dee.   6-55;    Donahoe   v.   Richards,   38  16.  Caminetti  v.  United  States,  242 

Me.  379.  16  Am.  Dec.  266  and  note;  U.  S.  470,  37  S.  Ct.  192,  61  U.  S. 
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necessitate  the  incurring  of  large  expense  cannot  be  alleged  as  a  suf- 
ficient reason  for  not  obeying  its  provisions  if  it  is  otherwise  valid.** 
The  courts  will  not  set  aside  a  workmen's  compensation  act  on  the 
ground  that  it  will  prove  unnecessarily  costly  and  burdensome  to  those 
whose  interests  are  affected  by  it,  and  will  lead  to  public  and  private 
abuses." 

61.  Violation  of  Public  Policy. — If  a  statute  does  not. violate  the 
state  or  federal  constitution,  courts  are  not  at  liberty  to  declare  it 
void  as  in  violation  of  public  policy ;  for  the  legislature  is  to  determine 
the  public  policy  so  far  as  the  statute  law  is  concerned  and  its  de- 
termination is  limited  only  by  the  state  and  federal  constitutions.** 
Since  statutes  not  inhibited  by  some  constitutional  provision  bindingly 
declare  that  what  they  enact  is  public  policy,  a  contract  expressly 
authorized  by  a  statute  cannot  be  nullified  for  being  against  public 
policy.** 

62.  Indefiniteness  and  Uncertainty. — Where  an  ofit  of  the  legis- 
lature is  so  vague,  indefinite  and  uncertain  that  the  courts  are  unable 
to  determine,  with  any  reasonable  degree  of  certainty,  what  the  legis- 
lature intended,  or  is  so  incomplete  or  is'  so  conflicting  and  incon- 
sistent in  its  provisions  that  it  cannot  be  executed,  it  will  be  declared 
to  be  inoperative  and  void.**  But  legislation  should  not  be  held  in- 
valid on  the  ground  of  uncertainty  if  susceptible  of  any  reasonable  con- 
struction that  will  support  and  give  it  effect.*  An  act  will  not  be  de- 
clared inoperative  and  ineffectual  on  the  ground  that  it  furnisher  no 
adequate  means  to  secure  the  purpose  for  which  it  is  passed,  if  men  of 
common  sense  and  reason  can  devise  and  provide  the  means,  and  nil 

(L.  ed.)  442,  Ann.  Caa.  1917B  1168,  W.  627,  77  A.  8.  B.  765,  48  L.R.A. 

L.R.A.1917r  502.  265 i  State  v.  Excelsior  Springs,  etc., 

16.  Atty.-Gen.  v.  Detroit,  78  Mich.  Water  Co.,  212  Mo.  101,  110  S.  W. 
545,  44  N.  W.  388,  18  A.  S.  R.  458,  1079,  126  A.  S.  R.  563;  State  v.  Part- 
7  L.R.A.  99.  low,  91  N.  C.  550,  49  Am.  Rep.  652; 

17.  State  V.  Clausen,  65  Wash.  156.  Augustine  v.  State,  41  Tex.  Criin.  50. 
117  Pac.  1101,  37  LJI.A.(N:S.)  466  52  S.  W.  77,  96  A.  S.  R.  76.5  f  State  v. 
and  note.                     ^      ,       „„  ™  Board  of  ^tate  Canvassers,  159  Wis. 

18.  Jacksonville  t.  Bowden,  67  Fla.  216,  150  N.  W.  542,  Ann.  Gas.  1916D 

t'r' AMifin'Qi,''"R  .?S  '''^/';  159:  As  to  the  rak  applicable  to  or- 
LJIA.  1916D  913;  Belfa^v   Belfast  di„^„  ^^    McNicJpAt    Corpora- 

Water  Co.,  llo  Me.  234,  98  Atl.  738,  __„„     ' .    in   „   om 

L.K.A.1917B  908;  State  v.  Taylor,  33  '^f%Zt  ^%^-  *^"-  r  .      n 

XT   r»   TR   i(;fi  \r   -ixr   r;«i    a^\,    r"o»       '■•  otone  v.  Farmers  Loan,  etc.,  Co., 

1918A  ^83    LR  A  mSB'  156       S^e  "^  ^-  «•  31X7,  6  S.  Ct  3341  29  U.  S. 

CoNSTrriTiONAL  Law,  vol.  6,  p.  109.'       <^-  ^i)  J^'  Bojm  Itfg.  Co.  v.  Jame- 

19.  Hunter  v.  Colfax  Consol.  Coal  son,  39  Mmn.  438,  40  N.  W.  513,  12 
Co.,  175  la.  245,  154  N.  W.  1037,  157  -*..  S.  R.  663,  1  L.R.A.  777;  State  v. 
N.  W.  145,  Ann.  Cas.  1917E  803,  Excelsior  Springs,  etc.,  Water  Co.,  212 
L.R.A.1917D  15.  Mo.  101,  110  S.  W.  1079, 126  A.  S.  R. 

20.  People  v.  Sweitzer,  266  HI.  459,  563;  State  v.  Livingston  Concrete 
107  N.  E.  902,  Ann.  Cas.  1916B  586;  Bldg.,  etc.,  Co.,  34  Mont.  570,  87  Pac 
State  V.  Ashbrook,  154  Mo.  375,  55  S.   980,  9  Ann.  Cas.  204. 
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the  instruDoentalitiea  necessary  for  its  execution  are  within  the  reach 
of  those  intrusted  therewith.'  The  fact,  alone,  that  an  act  is  open  to 
the  criticism  that  it  is  vague,  uncertain  and  indefinite  in  someof  its 
provisions  does  not  render  it  void  so  long  as  it  does  not  infringe  some 
constitutional  provision  and  is  capable  of  execution  in  its  rroro  es- 
sential provisions.*  Where  a  statute  is  in  part  invalid  because  of  in- 
ternal repugnancy  or  insensibility,  the  general  rule  that  the  partial 
invalidity  of  a  statute  does  not  niillify  the  whole,  if  its  provisions  are 
separable,  is  applicable.*  If  after  judicial  labor  so  to  coustrue  a  law 
shall  have  been  exhausted,  and  some  part  of  the  enactment  still  is  ?o 
fatally  uncertain  that  it  cannot  be  enforced,  but  the  rest  of  it  is  vali'l 
and  enforceable  and  would  in  all  probability  have  been  enacted  had 
it  been  appreciated  that  the  other  part  was  invalid,  the  one  may  bo 
?aved  although  the  other  must  fail.'  A  statute  is  not  void  for  definito- 
noss  and  uncertainty  because  it  contains  words  of  no  definite  and  cer- 
tain meaning,  if  such  words  are  unnecessary  and  may  properly  bo 
disreatarded  as  redundant  without  in  any  wise  affecting  its  meaninji." 
63.  Illustrations. — ^Aniong  the  statutes  that  have  been  held  to  l>e 
too  indefinite  and  uncertain  to  be  enforced  are  the  following:  a  statute 
prohibiting  the  sale  in  a  specified  county  of  intoxicating  liquors  within 
a  specified  distance  of  a  church  designated  by  name,  where  there  are 
two  churches  of  that  name  in  the  county ; '  au  act  which  imposes  a 
license  tax  on  merchants  who  conduct  department  stores,  but  which 
fails  to  define  the  duration  of  the  license  to  bo  issued ;  *  a  statute  prf)- 
viding  for  the  revocation  of  a  physician's  license  for  publishing  an 
advertisement  "relating  to  a  disease  of  the  sexual  organs."  •  Among 
the  statutes  that  have  been  sustained  against  the  objection  that  they 
are  too  indefinite  and  uncertain  to  be  enforced  are  the  following:  a 
statute  providing  for  the  revocation  of  the  license  of  a  physician  who 
advertises  special  ability  to  treat  or  cure  chronic  and  incurable  cases ;  ^^ 
a  statute  prescribing  the  penalty  for  unreasonable  railroad  charges  and 
declaring  that  rates  fixed  by  raihoad  commissioners  as  the  maximum 
shall  be  prima  facie  reasonable;  *•  a  statute  authoiizing  the  revoca- 

2.  Detroit  v.  Rush,  82  Mich.  532,  46  Am.  Rep.  652. 
N.  W.  951, 10  L.R.A.  171.  8.  State  v.  Ashbrook,  164  Mo.  370, 

5.  Perkins  v.  Cook  Couuty,  271  111.  55  S.  W.  627,  77  A.  S.  R.  765,  48 
449,  111  N.  E.  580,  Ann.  Cas.  1917A  KR.A.  265, 

27.  9.  Chcnoweth    v.    State    Board    of 

4.  Note:  Ann.  Cas.  1916D  15.    See  Medical  Examiners,  57  Colo.  74,  141 

CoNSTiTOnONAL  Law,  vol.  6,  p.  121  efc  Pac.  132,  Ann.  Cas.  1915D  1188,  51 

seq.  L.R..A.(N.8.)  958. 

6.  State  V.  Board  of  State  Canvass-  10.  State  Medical  Board  v.  Me- 
era,  159  Wis.  216, 150  N.  W.  542,  Ann.  Crary,  95  Ark.  511,  130  S.  W.  544, 
Cas.  1916D  159.  Ann.    Cas.    1912A    631,    30    L.R.A. 

6.  Stete  V.  Louisville,  etc.,  R.  Co.,   (N.S.)  783. 

177   Ind.   553,   96   N.   E.   340,   Ann.       11.  Burlington,  etc.,  R.  Co.  v.  Dev,  ' 
Cas.  1914D  1284.  82  la.  312,  48  N.  W.  98,  31  A.  S.  ]{. 

7.  State  V.  Partlow,  91  N.  C.  550,  49  477, 12  L.R.A.  436. 
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lion  of  a  dentist's  license  for  specific  offenses,  "or  for  any  other  dis- 
lionorable  conduct ;"  **  an  irrigation  law  to  operate  in  "those  portions 
of  the  state  in  which  by  reason  of  the  insufficient  rainfall,  or  by  reason 
of  the  irregularity  of  the  rainfall,  irrigation  is  beneficial  for  agricul- 
tural purposes;"  ^*  a  statute  authorizing  the  destruction  of  fruit  trees 
infected  by  "the  yellows ;"  **  a  statute  making  it  unlawful  for  anj'  rail- 
road corporation  to  charge,  collect,  demand,  or  receive  more  than  "a 
fair  and  reasonable  rate  of  toll ;"  **  an  act  giving  to  the  boards  of  su- 
jiervisors  of  towns  containing  one  or  more  unincorporated  villages  of  a 
certain  size  authority  to  exerei^•lJ  certain  powers  over  the  inhabitant 
<if  such  villages  on  the  adoption  of  a  resolution  at  the  annual  town 
iiieeting  in  favor  thereof;  *•  and  an  act  to  the  effect  that  on  staled  af- 
lirmative  favorable  action  taken  by  the  city  council  and  the  electoi-s  of 
a  municipality,  and  the  due  election  of  commissioners,  a  commission 
form  of  government  for  the  municipality  "shall  become  operative."  '• 
64.  Criminal  Statutes. — Statutes  which  create  and  provide  for  the 
]>unishment  of  criminal  offenses  should  be  so  clear  and  explicit  that  all 
];crsons  of  ordinaiy  intelligence  who  are  subject  to  their  penalties  may 
understand  their  provisions.**  If  the  meaning  of  a  criminal  statute 
cannot  be  judicially  ascertained,  or  if,  in  defining  a  criminal  offense, 
it  omits  certain  necessars'  and  c??ontial  provisions  which  go  to  impress 
the  acts  committed  as  being  wrongful  and  criminal,  the  courts  are  not 
at  liberty  to  supply  the  deficiency  or  undertake  to  make  the  statute 
(Infinite  and  certain.**  But  a  statute  is  not  necessarily  void  for  un- 
<ertainty  because,  in  creating  a  crime,  it  does  not  define  the  offense: 
for,  if  the  offense  is  known  to  the  common  law,  the  common  law 
definition  may  be  adopted,  even  in  jurisdictions  in  which  there  are  no 
common  law  crimes.*"  An  amendatory  act  is  not  void  for  uncertainty 
in  not  defining  offenses  for  which  it  imposes  penalties,  when  the  acl 

12.  Ricliaidison  v.  Simpson,  88  Kan.  190;  Cliicago,  etc.,  R.  Co.  v.  Dev.  35  //j 
(i84,  129  Pac.  1128,  43  L.R.A.(N.S.)  Fed.  866,  1  L.R.A.  744;  Norihern  Pao.  '  ^ 
itll.  R.  Co.  V.  United  States,  213  Fed.  1G2.        ;    y. 

13.  Borden    v.    Trespalacios    Rice,  129  C.  C.  A.  514,  L.R.A.1917A  1198;       ;     l 
etc.,  Co.,  98  Tex.  494,  86  S.  W.  11,  Louisville,  etc.,  R.  Co.  v.  Com.,  99  Ky. 
107  A.  S.  R.  640.  132,  35  S.  AV.  129,  59 

14.  State   V.    Main,   69   Conn.   123,  L.B.A.  209 ;  Katzman 
37  Atl.  80,  61  A.  S.  E.  30,  36  L.R.A.  124,  130  S.  W.  990, 
023.  30  L.R.A.(N.S.)  519.     See  CbiuinalI 

15.  Chicago,  etc.,  R.  Co.  v.  Jones,  Law,  vol.  8,  p.  58.  [ 
149  111.  361,  37  N.  E.  247,  41  A.  S.  R.  19.  State  v.  Excelsior  Spring 
278,  24  L.B,A,  141.  Light,  etc.,  Co.,  212  Mo.  101,  110  8l 

16.  Land,  etc.,  Co.  v.  Brown,  73  Wis.  W.  1079,  126  A.  S.  R.  563.  ■ 
294,  40  N.  W,  482,  3  L.R.A.  472.               20.  Stewart  v.  State,  4  Okla.  Crim, 

17.  Munn  v.  Finger,  66  Fla.  572,  564.  109  Pac.  243,  32  L.R.A.(N.S.> 
64  So.  271,  51  L.R.A.(N.S.)  631.  505;  State  v.  Ayers,  49  Ore.   61,  88 

18.  United  States  v.  Brewer,  139  U.  Pac.  653.  124  A.  S,  R.  1036,  10  L..R.A. 
S.  278, 11  S.  Ct.  538,  35  U.  S.  (L.  cd.)  (N.S.)  992. 
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which  it  amoads  ezpUciUy  defines  such  offenses.*  Statutes  against 
monopolies  are  not  void  for  vagueness  and  uncertainty  because  they 
denounce  contracts  and  agreements  "reasonably  calculated"  to  fix 
and  regulate  the  price  of  commodities,  etc.,  and  prohibit  acts  which 
"tend"  to  accomplish  the  prohibited  results.*  The  same  result  has 
been  reached  as  to  statutes  forbidding  the  taking  of  commissions  for 
securing  employment  for  "workers;"  '  imposing  a  penalty  for  selling 
"adulterated"  cotton  seed  meal  without  noting  the  adulteration  on 
the  package;^  forbidding  druggists  to  sell  poisons  "at  retail"  except 
under  certain  conditions,  one  of  which  is  that  they  shall  satisfy  them- 
selves that  tlie  poii-ons  are  to  be  asod  for  "leE;itimate  purpo'-es;"  •  and 
prohibiting  baseball  on  Sunday  where  any  "fee"  is  charged.* 

VI.  Special  and  Local  Laws 

Definition,  Nature  and  Distinctions 

65.  Definitions;  General  Laws  Distinguished. — A  special  or  private 
act  is  one  relating  to  particular  persons  or  things  of  a  clais,'  either 
pai'ticularized  by  the  express  terms  of  the  act  or  separated  by  any 
metho-'l  of  selection  from  the  whole  class  to  which  the  law  might,  but 
for  such  limitations,  be  applicable.*  According  to  Blavkstonc's  defini- 
tion ".-special  or  private  acts  are  rather  exceptions  than  rules,  b(  ing 

1.  Burlington,  etc.,  R.  Co.  v.  Dey,  v.  People,  202  111.  389,  67  N.  E.  28, 
82  la.  312.  48  N.  W.  98,  31  A.  S.  R.  95  A.  S.  R.  241,  63  L.R.A.  73;  Slate 
477,  12  L.R.A.  436.  .  v.  Des  Moines,  96  la.  521,  65  N.  W. 

2.  Waters- I'ierce  Oil  Co.  v.  Texas,  818,  59  A.  S.  R.  381,  31  L.R.A.  18Cv 
212  U.  S.  S6,  29  S.  Ct.  220,  53  U.  S.  State  v.  Julow,  129  Mo.  163,  31  S.  W. 
(L.  ed.>  417.  781,    50    A.    S.    R.    413,    29    L.R.A. 

3.  State  V.  Rossman,  93  Wash.  530,  257;  State  v.  Walsh,  136  Mo.  100,  :^7 
161  Pac.  349.  L.R.A.1917B  1276.  S.  W.  1112,  35  L.R.A.  231;  O'Connor 

4.  Aieom  Cotton  Oil  Co.  v.  State,  v.  St.  Louis  Transit  Co.,  198  Mo.  622, 
100  Mi*!.  299.  56  So.  397,  40  L.R.A.  97  S.  W.  150, 115  A.  S.  R.  495,  8  Ann. 
(N.S.)  875.  Ciw.  703;  State  v.  Swagarty,  203  Mo. 

5.  Katzman  v.  Com.,  140  Kv.  124,  517,  102  S.  W.  483,  12ii  A.  S.  R.  071, 
130  S.  W.  900,  140  A.  S.  R.  359,  30  11  Ann.  Cas.  725,  10  L.R.A. (N.S.) 
L.R.A.(N.S.)  519.  601;  Hays  v.  Hogan,  273  Mo.  1,  200 

6.  State  V.  Ilogreiver,  152  Ind.  652,  S.  W.  286,  L.R.A.1918C  715;  Ladi 
53  N.  E.  921,  45  L.R.A.  504.  v.  Holmes,.  40  Ore.  107,  66  Pae.  714, 

7.  Conlin  v.  San  Francisco,  114  Cal.  91  A.  S.  R.  457;  In  re  Cope,  191  Pa. 
404,  46  Pac.  279,  33  L.R.A.  752;  Title,  St.  1,  43  Atl.  79,  71  A.  S.  R.  749,  45 
etc.,  Co.  V.  Kerrigan,  150  Cal.  289,  88  L.R.A.  316;  Utsey  v.  Hiott,  30  S.  C. 
Pac.  356,  119  A.  S.  R.  199,  8  L.R.A.  300,  9  S.  E.  338,  14  A.  S.  R.  910; 
(N.S.)  682;  Clendaniel  v.  Conrad,  3  MtElUowney  v.  Wvatt,  -14  W.  Va.  711, 
Boyce  (Del.)  549,  83  Atl.  1036,  Ann.  30  S.  E.  239,  45  L.K.A.  (i09.' 

Cas.   1915B   968;    Mix   v.   Nes   Perce       Notes:  1  A.  S.  R.  903,  904;  21  A.  S. 
County,  18  Idaho  695,  112  Pac.  215,  R.  780;  31  A.  S.  R,  653. 
32  L.R.A.(N.S.)  534;  Gillespie  v.  Pec-       8.  Clendaniel    v.    Conrad.    3    Bovi-o 
pie,  818  III.  176,  58  N.  E.  1007,  80   (Del.)   549,  83  Atl.  1030,  Ann.  Cas. 
A.  S.  R.  176,  52  L.R.A.  283;  Mathews  1915B  968. 
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those  which  operate  only  upon  particular  persons  and  private  concerns, 
such  as  the  Romans  entitled  senatus  decreta,  in  contradistinction  to 
.  the  senatus  consulta  which  regarded  the  whole  community."  •  The 
phrase  "local  law"  means,  primarily  at  least,  a  law  that  in  fact,  if  not 
in  form,  is  directed  only  to  a  specific  spot.*"  A  local  act  is  confined  in 
its  operation. to  the  property  and  persons  of  a  limited  portion  of  the 
state.**  It  touches  but  a  portion  of  its  territory,  a  part  of  its  people,  or  a 
I'raCtioaMiJ^thOlfoperty  of  its  citizens.**  The  commonly  accepted  def- 
inition of  a  geneiTd  law,  as  distinguished  from  a  special  or  local  law,  is 
that  it  is  a  law  that  eifibraces  a  cla^s  of  subjects  or  places,  and  does  not 
omit  any  subject  or  pla??enaturally  belonging  to  such  class.**  Ac- 
cording to  the  definition  incorporated  in  the  constitution  of  some  states 
a  general  law  is  a  law  which  apjlUes  to  the  whole  state,  a  local  law  is  a 
law  which  applies  to  any  political^bdivision  or  subdivisions  of  the 
.■itate  less  than  the  whole,  and  a  special  or  private  law  is  one  which 
applies  to  an  individual,  a!5«>ciation,  or  cerporation.  A  general  law  as 
the  term  is  thus  used  is  held  to  be  a  law  wludi  operates  tliroughout  the 
.state,  alike  upon  all  the  people  or  all  of  a  class.  Any  law  affecting  the 
j>ublic  within  the  limits  of  the  county  or  corttiiiunity  would  be  a 
])ublic  law,  though  not  a  j;cneral  law  within  the  meaning  of  the 
ronatitution.** 


9.  Unity  v.  Bunagi',  103  U.  S.  447,  257;  Slate  v.  Walsh,  13*^ Mo.  400,  37 
•-'6  U.  S.  (L.  ed.)  40.5.  S.  W.  1112,  35  L.K.A.  231;  O'Connor 

10.  Gray  v.  Taylor,  227  U.  S.  51,  v.  St.  Louis  Transit  Co.,  198  Mo.  &22, 
33  S.  Ct.  199,  67  U.  S.  (L.  ed.)  413.  97  S.  W.  150, 115  A.  S.  R.  4^5,  8  Ann. 

11.  Ellis  V.  Frazier,  38  Ore.  462,  63  Cas.  703;  State  v.  Swagerty,  203  Mo. 
Pa«.  642,  53  L.R.A.  454;  Evans  v.  517,  102  S.  W.  483,  120  A.  S.  P-  671, 
Phillipi,  117  Pa.  St.  226,  11  Atl.  630,  11  Ann.  Cas.  725,  10  L.R.A.(N.S.) 
•J  A.  R.  R.  (!.55;  State  v.  Hi?gins,  51  601;  Alexander  v.  Elizabeth.-  5?  N- 
S.  C.  51,  28  S.  E.  15,  38  L.R.A.  561.  J.  L.  71,  28  Atl.  51,  23  L.R.A.  ^2.") : 

Notes:  2  L.R.A.  580;  4  Ann.  Cas.  Wanser  v.  Hoos,  60  N.  J.  L.  482,^38 

Im9.  Atl.  449,  64  A.  R.  R.  600  and  notp: 

12.  Ladd  v.  Holmes,  40  Ore.  167,  Boorum  v.  Connelly,  66  N.  J.  L.  1!)?, 
66  Pac.  714,  91  A.  S.  R.  457.  48  Atl.  955,  88  A.  S.  R.  469  and  nots; 

13.  P]x  parte  Jentzsch,  112  Cal.  468,  In  re  Hennebcrgor,  155  N.  Y.  420,  50 
44  Pae.  803,  32  L.R.A.  664;  Van  liar-  N.  E.  61,  42  L.R.A.  132;  In  re  Wash- 
lingen  v.  Doyle,  134  Cal.  53,  66  Pae.  jngtou  St.,  132  Pa.  St.  257,  19  Atl. 
44,  54  L.R.A.  771;  Deyoe  v.  Superior  21!),  7  L.K.A.  103;  Utscv  v.  Hiott,  30 
ft,  140  Cal  476,  74  Pac.  28  98  A.  S.  g.  C.  360,  9  S.  E.  338;  14  A.  S.  R. 


1036,  Ann.  Cas.  1915B968;  Mix  v.  Nez  ...  „  ,  ,,. 

Perce  County,  18  Idaho  695,  112  Pae.  l^-^j  H'^-.  ^ 

215,  32  L.R.A.(N.S.)  534;  Murray  v.  ^^^  see  infra,  par.  66. 

Ramsey  County,  81  Minn.  359,  84  N.  14-  State  v.  Sayre,  142  Ala.  641,  39 

\V.  103,  83  A.  S.  R.  379,  51  L.R.A.  So.  240,  4  Ann.  Cas.   656;   State  v. 

.S28;  State  v.  Julow,  129  Mo.  163,  31  Pitts,  160  Ala.  133,  49  So.  441,  135 

S.  W.  781,  50  A,  S.  R.  443,  29  L.R.A.  A.  S.  B.  79. 
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66.  Test  as  to  Character  of  Law. — ^In  determining  whether  a  law  is 
public,  general,  special,  or  local,  the  courta  will  look  to  its  substance 
and  praotdcal  operation  rather  than  to  its  title,  form  and  phraseology,*' 
because  otherwise  prohibitions  of  the  fundamental  law  against  special 
legislation  would  be  nugatory.**  While  many  of  the  state  constitu- 
tions require  that  all  laws  of  a  general  nature  shall  have  a  uniform 
operation,*'  it  is  well  settled  that  reasonable  classifications  in  a  legis- 
lative act  are  not  inimical  to  constitutional  provisions  against  the  pas- 
sage of  private,  local,  or  special  laws,**  and  tiiat  a  law  is  general  in  the 

15.  State  T.  Sayre,  142  Ala.  641,  39  Kan.  251,  101  Pac.  1016,  22  L.R.A. 
So.  240,  4  Ann.  Cas.  656;  Mix  v.  Nez  (N.S.)  534;  State  v.  Copeland,  66 
Perce  County,  18  Idaho  695,  112  Pac.  Minn.  315,  69  N.  W.  27,  61  A.  S.  R. 
215,  32  L.R.A.(N.S.)  534;  State  v.  410,  34  L.R.A.  777;  State  v.  Ellet, 
Des  Moines,  96  la.  521,  65  N.  W.  818,  47  Ohio  St.  90,  23  N.  £.  931,  21  A. 
59  A.  S.  R.  381,  31  L.R.A.  186;  Hen-  S.  R.  772  and  note;  Hamilton  County 
(lerson  v.  Koenig,  168  Mo.  356,  68  S.  v.  Rosehe,  60  Ohio  St.  103,  33  N.  E. 
W.  72,  57  L.R.A.  659;  State  v.  EUza-  408,  40  A.  S.  R.  653,  19  L.R.A.  584; 
beth,  56  N.  J.  L.  71,  28  Atl.  51,  23  State  v.  Bargus,  53  Ohio  St.  94,  41 
L.R.A.  525;  People  v.  McCann,  16  N.  E.  245,  53  A.  S.  R.  628  and  note; 
N.  Y.  58,  69  Am.  Dee.  642  and  note;  State  v.  Ferris,  53  Ohio  St.  314,  41 
In  re  Henneberger,  155  N.  Y.  420,  N.  E.  579,  30  L.R.A.  218;  Hibbard 
.50  N.  E.  61,  42  L.R.A.  132;  Edmonds  v.  State,  65  Ohio  St.  574,  64  N.  E. 
V.  Herbrandson,  2  N.  D.  270,  50  N.  W.  109,  58  L.R.A.  654;  State  v.  Jones, 
070,  14  L.R.A.  725;  State  v.  EUet,  66  Ohio  St.  453,  64  N.  E.  424,  90 
47  Ohio  St.  90,  23  N.  E.  931,  21  A.  S.  A.  S.  R.  592;  State  v.  MiDer,  87  Ohio 
R.  772  and  note;  State  v.  Bargus,  53  St.  12,  99  N.  E.  1078,  Ann.  Cas.  1913E 
Ohio  St.  94,  41  N.  E.  245,  53  A.  S.  R.  761,  44  L.R.A.  (N.S.)  712;  Adams  v. 
(i28  and  note;  Hubbard  v.  State,  65  Beloit,  105  Wis.  636,  81  N.  W.  869, 
Ohio  St.  574,  64  N.  E.  109,  58  L.R.A.  47  L.R.A.  44L  And  see  Constitu- 
654;  Ladd  v.  Holmes,  40  Ore.  167,  66  tiokal  Law,  vol.  6,  p.  419. 

Pac.  714,  91  A.  S.  R.  457;  Cravens  v.  18.  Title,  etc.,  Co.  v.  Kemgan,  150 

State,  57  Tex.  Crim.  135,  122  S.  W.  Cal.  289,  88  Pac.  356,  119  A.  S.  R. 

29,  136  A.  S.  R.  977  and  note.  199,  8  L.R.A.(N.S.)  682;  Kennedv  v. 

Note:  76  A,  S.  R.  17.  Meara,  127  Ga.  68,  56  S.  E.  243,  9 

16.  Edmonds  v.  Herbrandson,  2  N.  Ann.  Cas.  396;  Knopf  v.  People,  185 
D.  ,270,  50  N.  W.  970,  14  L.R.A.  725.  111.  20,  57  N.  E.  22,  76  A.  S.  R.  17 

17.  Dougherty  v.  Austin,  94  Cal.  and  note;  Strong  v.  Dignan,  207  111. 
601,  28  Pac.  834,  29  Pac.  1092,  16  385,  69  N.  E.  909,  99  A.  S.  R.  225 
L.R.A.  161;  Farris  v.  Vannier.  C  Dak.  and  note;  Consumers  Gas  Trust  Co. 
186,  42N.  W.  31,  3L.R.A.  713;  liar-  v.  Ilaikss.  131  Ind.  446,  29  N.  E. 
per  V.  Galloway,  58  Fin.  255,  51  So.  1062,  15  L.R.A.  505;  State  v.  Bridge- 
220,  19  Ann.  Cas.  235,  20  L.R.A.  man.  etc..  Co.,  117  Minn.  186,  134 
(N.S.)  794;  Consumers  Gas  Trust  Co.  N.  W.  490.  Ann.  Cas.  1913D  41;  State 
v.  Harless,  131  Intl.  44(i,  29  X.  E.  v.  \Viislibni;n,  107  Mo.  680,  67  S.  W. 
1002,  15  L.R.A.  505;  McConnick  v.  502,  9(»  A.  S.  R.  430;  O'Connor  v.  Si. 
mm'h,  15  la.  127,  83  Am.  Dec.  401:  Lonis  Transit  Co.,  198  Mo.  622,  97 
Slate  V.  Dps  Moines,  96  la.  521,  05  S.  W.  150,  115  A.  S.  R.  495,  8  Ann. 
N.  W.  818,  59  A.  S.  R.  381,  31  Cas.  703;  Alexander  v.  Elizabeth,  56 
I,.R.A.  186;  Morris  v.  Stout,  110  la.  N.  J.  L.  71,  28  Atl.  51,  23  L.R.A.  525; 
659,  78  N.  W.  843,  50  L.R.A.  97;  Wanser  v.  Hoos,  60  N.  J.  L.  482,  38 
State  v.  Omaha,  etc.,  R.,  etc.,  Co.,  113  Atl.  449,  64  A.  S.  R.  600;  Worthing- 
la.  .30,  84  N.  W.  983,  86  A.  S.  R.  ton  v.  District  Ct.,  37  Nev.  212,  142 
357,  52  L.R.A.  315;  Cole  v.  Dorr,  80  Pac.    230,    Ann.    Cas.    1916B    1097, 
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constitutional  sense  which  applies  to  and  (q>erates  uniformly  on  all 
members  of  any  class  of  persons,  places  or  things  requiring  legislation 
peculiar  to  itself  in  matters  covered  by  the  law.*'    Laws  are  general 

L.R.A.1916A   696;   People  v.   Dmm,  N.  E.  18,  63  L.B.A,  116;  MeConnick 

157  N.  Y.  528,  52  N.  E.  572,  43  v.  Rusch,  15  la.  127,  83  Am.  Dec. 
L.R.A.  247;  Edmonds  v.  Herbrandson,  401;  State  v.  Des  Moines,  96  la.  521, 
2  N.  D.  270,  50  N.  W.  970,  14  65  N.  W.  818,  59  A.  S.  R.  381,  31 
L.R.A.  725;  State  v.  Sopher,  25  Utah  L.R.A.  186;  Morris  v.  Stout,  110  la. 
318,  71  Pac  482,  95  A.  S.  R.  845,  60  659,   78  N.   W.  843,  50   LJLA.  97- 

■  L.R.A.   468;    State  v.    Sliarpless,   31  People  v.  Brazee,  183  Mich.  259,  149 

Wasli.  191,  71  Pac.  937,  96  A.  S.  R.  N.  W.  1053,  L.R.A.1916E  1146;  State 

S!)3;  Adams  v.  Beloit,  105  Wis.  363,  v.  Ramsey  County,  48  Minn.  236,  51 

iJl  N.  W.  869,  47  L.R.A.  441;  Mil-  N.  W.  112,  31  A.  S.  R.  650  and  note: 

waiikce  County  v.  Isenring,  109  Wis.  Ex  parte  Fritz,  86  Miss.  210,  38  So. 

!J,  85  N.  W.  131,  53  L.R.A.  635;  Ju-  722, 109  A.  S.  R.  700;  O'Connor  v.  St. 

lien  V.  Model  Building,  etc.,  Ass'n,  116  Loiiis  Transit  Co.,   198   Mo.   622,  97 

Wis.   79,  92  N.  W.  561,   61  L.R.A.  S.  W.  150,  115  A.  S.  R.  495,  8  Ann. 

668.  Cas.  703;  State  v.  Robinson,  35  Nob. 

Notes:  93  A.  S.  R.  Ill;  98  A.  S.  R.  401,  53  N.  W.  213,  17  L.R.A.  383; 

86;  41  L.R.A.(N.S.)  112.  Worthington  v.  District  Ct.,  37  Nev. 

And  see  Municipal  Cobpoeations,  212,  142  Pac.  230,  Ann.  Cas.  1916E 

vol.  19,  p.  742  et  seq.  1097,  L.RA..1916A  696;  State  v.  Grif- 

19.  Deyoe  v.  Superior  Ct.,  140  Cal.  fin,  69  N.  H.  1,  39  Atl.  260.  76  A.  S. 

476,  74  Pac.  28,  98  A.  S.  R.  73;  Ex  R.    139    and    note,    41    L.R.A.    177; 

parte  Sohneke,  148  Cal.  262,  82  Pac.  Sehmalz  v.  Wooley,  57  N.  J.  Eq.  303, 

956,  113  A.  S.  R.  236,  7  Ann.  Cas.  41  Atl.  939,  73  A.  S.  R.  637,  43  L.R.A. 

475,  2  L.R.A.(N.S.)   813;  Title,  etc.,  86;  In  re  Cleveland,  52  N.  J.  L.  ISS, 

Co.  V.  Kerrigan,  150  Cal.  289,  88  Pac.  19  Atl.  17,  7  L.R.A.  431 ;  Wan.or  v. 

356,  119  A.  S.  R.  199,  8  L.ft.A.(N.S.)  Hoos,  60  N.  J.  L.  482,  38  At!.    U'-. 

682;   Clendaniel  v.  Conrad,  3  Boyee  64  A.  S.  R.  600  and  note;  People'  v. 

(Del.)   549,  83  Atl.  1036,  Ann.  Cas.  Squire,  107  N.  Y.  593,  14  N.  E.  820. 

191.5B  968;   Kennedy  v.  Meara,  127  1  A.  S.  R.  893  and  note;  Pcrkin.s  v. 

Ga.  63,  56  S.  E.  243,  9  Ann.  Cas.  396;  Heert,  158  N.  Y.  306,  53  N.  E.  IS. 

Arms  v.  Ayer,  192  111.  601,  61  N.  E.  70  A.  S.  R.  483  and  note,  43  L.R  A. 

851,  85  A.  S.  R.  357,  58  L.R.A.  277;  858;    St.   John   v.   Andrews   Ins;it;i  c 

Chicago  Terminal  Transfer  R.  Co.  v.  for  Girls,  191  N.  Y.  254,  83  N.  K.  9SL 

Greer,  223  lU.  104,  79  N.  E.  46,  114  14  Ann.    Cas.   708;    State   v.   Moon,-, 

A.  S.  R.  313;  Douglas  v.  People,  225  104  N.  C.  714,  10  S.  E.  143,  17  A.  S. 

111.  536,  80  N.  E.  341,  116  A.  S.  R.  R.  696;  Edmonds  v.  Herbrandson,  2 

162,  8  L.R.A.  (N.S.)   1116;  Standidge  N.  D.  270,  50  N.  W.  970,  14  L.R.A. 

v.  Chicago  Rys.  Co.,  254  111.  524,  98  N.  725;  State  v.  Ellet,  47  Ohio  St.  90. 

E.  963,  Ann.  Cas.  1913C  65,  40  L.R.A.  23  N.  E.  931,  21  A.  S.  R.  772  and 

(N.S.)    529   and   note;    Tarantina   v.  note;  State  v.  Nelson,  51  Oliio  St.  88, 

Louisville,  etc.,  R.  Co.,  254  111.  624,  39  N.  E.  22,  26  L.R.A.  317;  Ladd  v. 

98  N.  E.  999,  Ann.  Cas.  1913B  1038;  Holmes,  40  Ore.  167,  66  Pac.  714,  91 

Chicago,  etc.,  R.  Co.  v.  Dbyle,  258  111.  A.  S.  R.  457;  Com.  v.  Macferron,  152 

624,  102  N.  E.  260,  Ann.  Cas.  1914B  Pa.  St.  244,  25  Atl.  556,  19  L.R.A. 

385;  Perkins  v.  Cook  County,  271  111.  568;  Summerville  v.  Pressley,  33  S.  C. 

449,  111  N.  E.  580,  Ann.  Cas.  1917A  56,  11  S.  E.  545,  26  A.  S.  R.  659,  8 

27;  Gilson  ▼.  Rush  County.  128  Ind.  L.R.A.  854;  Nixon  v.  Reid,  8  S.  D. 

65,  27  N.  E.  235,  11  L.R.A.  835;  Hen-  507,   67  N.   W.   57,  32  L.R.A.  315; 

derson  v.  State,  137  Ind.  552,  36  N.  Union  Cent.  L.  Ins.  Co.  v.  Chowning, 

E.  257,  24  L.R.A.  469;  State  v.  Smith,  86  Tex.  654,  26  S.  W.  982,  24  L.R.A. 

158  Ind.  543,  63  N.  B.  26,  214,  64  504;  Golf,  etc.,  B.  Co.  T.  Ellis,  (Tex.) 
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and  uniform,  not  because  they  operate  on  every  person  in  the  state,  for 
they  do  not,  but  because  they  operate  on  eviery  person  who  is  brought 
within  the  relations  and  circumstances  provided  for.**  In  order,  how- 
ever, that  a  law  which  operates  only  on  a  class  of  individuals  may  be  a 
general  law,  the  class  must  not  only  be  germane  to  the  purpose  of  the 
law,  but  must  also  be  characterized  by  some  substantial  qualities  or  at- 
tributes which  render  such  legislation  necessary  or  appropriate  for  the 
individual  members  of  the  class.  It  may  be  founded  on  some  natural 
or  intrinsic  or  constitutional  distinction,  but  the  distinction  must  be 
of  such  a  nature  as  reasonably  to  indicate  the  necessity  or  propriety  of 
legislation  restricted  to  that  class."  *    lntei*dictetl  local  and  special  laws 


18  S.  W.  723,  17  L.R.A.  286;  State 
V.  Sharpless,  31  Wash.  191,  71  Pac. 
737,  96  A.  8.  R.  893. 

Notes:  70  A.  S.  R.  488;  2  KR.A. 
579;  11  L.R.A.  492. 

And  see  Constitutional  Law,  vol. 
6,  pp.  3/6,  418,  420. 

20.  Thomas  v.  Wabash,  etc.,  R.  Co., 
40  Fed.  126,  7  L.R.A.  146;  Dougherty 
V.  Austin,  94  Cal.  601,  28  Pae.  834,  29 
Pa<>.  1092,  16  L.R.A.  161;  Title,  etc.. 
Restoration  Co.  v.  Kerrigan,  150  Cal. 
289,  88  Pac.  356,  119  A.  S.  R.  199,  8 
L.R.A.(N.S.)  682;  In  re  Martin,  157 
Cal.  51, 106  Pae.  235,  26  L.K.A.(N.S.) 
242;  Clendaniel  v.  Conrad,  3  Boyce 
(Del.)  549,  83  Atl.  10.36,  Ann.  Cas. 
1915B  908;  Mix  v.  Nez  Perce  County, 
18  Idaho  695,  112  Pae.  215,  32  L.R.A. 
(N.8.)  534;  Hawthorn  v.  People,  109 
111.  302,  50  Am.  Rep.  610;  Vogel  v. 
Pekoe,  157  111.  339,  42  N.  E.  366,  30 
L.R.A.  491;  Arms  v.  Ayer,  192  lU.  601, 
61  N.  E.  851,  85  A.  S.  B.  357,  58 
L.R.A.  277;  Ritchie  v.  Wayman,  244 
III.  509,  91  N.  E.  695,  27  L.R.A.{N.S.) 
994;  State  v.  Des  Moines,  96  la.  521, 
65  N.  W.  818,  59  A.  S.  R.  381,  31 
L.R~A  186;  State  v.  Fairmont  Cream- 
ery Co.,  153  la.  702,  133  N.  W.  895, 
42  L.R.A.(N.S.)  821;  State  v.  Swag- 
erty,  203  Mo.  517,  102  S.  W.  483,  120 
A.  S.  R.  671,  11  Ann.  Cas.  725,  10 
L.R.A.(N.S.)  601;  Ladd  v.  Holmes,  40 
Ore.  167,  66  Pac.  714,  91  A.  S.  R.  457. 

1.  Ex  parte  Jentzsch,  112  Cal.  468, 
44  Pac.  803,  32  L.R.A.  664;  Devoe  v. 
Superior  Ct.,  140  Cal.  476,  74  Pac.  28, 
98  A.  S.  R.  73;  Title,  etc.,  Restoration 
Co.  V.  Kerrigan,  150  Cal.  289,  88  Pac. 
356,  119  A.  S.  R.  199,  8  L.R.A.(N.S.) 


682;  In  re  Martin,  157  Cal.  51,  106 
Pac.  235,  26  L.R.A.(N.S.)  242;  Clen- 
daniel V.  Conrad,  3  Boyce  (Del.)  549, 

83  Atl.  1036,  Ann.  Cas.  1915B  968; 
Lasher  v.  People,  183  111.  226,  55  N. 
E.  663,  75  A.  S.  R.  103  and  note,  47 
L.R.A.  802;  Strong  v.  Dignan,  207  111. 
385,  69  N.  E.  909,  99  A.  S.  R.  225  and 
note;  Douglas  v.  People,  225  III.  530, 
80  N.  E.  341,  116  A.  S.  R.  162,  8 
L.R.A.(N.S.)  1116;  Chicago,  etc.,  R. 
Co.  V.  Doyle,  258  111.  624,  102  xM.  E. 
260,  Ann.  Cas.  1914B  385;  Kraus  v. 
Lehman,.  170  Ind.  408,  83  N.  E.  714, 

84  N.  E.  769,  15  Ann.  Cas.  849  and 
note;  State  v.  Fairmont  Crea/uery  Co., 
153  la.  702,  133  N.  W.  895,  42  L.R.A. 
(N.S.)  821;  Stratman  v.  Com.,  137  Ky. 
500,  125  S.  W.  1094, 136  A.  S.  K.  299, 
27  L.R.A.(N.S.)  949;  State  v.  Ramsey 
County,  48  Minn.  236,  51  N.  W.  112, 
31  A.  S.  R.  650;  Murray  v.  Ramsey 
County,  81  Minn.  359,  84  N.  W.  103, 
83  A.  S.  R.  379,  51  L.R.A.  828;  State 
V.  Westfall,  85  Minn.  437,  89  N.  W. 
175,  89  A.  S.  R.  571,  57  L.R.A.  297; 
State  V.  Brown,  97  Minn.  402,  106  N. 
W.  477,  5  L.R.A.(N.S.)  327;  State  v. 
Biidgeman,  etc.,  Co.,  117  Minn.  186, 
134  N.  W.  496,  Ann.  Cas:  1913D  41; 
State  V.  Washburn,  167  Mo.  680,  67  S. 
W.  592, 90  A.  S.  R.  430 ;  State  v.  Swag- 
erty,  203  Mo.  517,  102  S.  W.  483,  i 
120  A.  S.  R.  671,  11  Ann.  Cas.  725,  ^ 
10  L.R.A.(N.S.)  601;  State  v.  WU- 
liams,  232  Mo.  56,  133  S.  W.  1,  34 
L.R.A.(N.S.)  1060;  Fitzgerald  v.  New 
Brunswick,  47  N.  J.  L.  479,  1  Atl.  496, 
54  Am.  Rep.  182;  Lodi  Tp.  v.  State, 
51  N.  J.  L.  402,  18  Atl.  749,  6  L.R.A. 
56;  Alexander  v.  Elizabeth,  56  N.  J. 
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are  all  those  that  rest  on  a  false  or  deficient  classification.  Their  vice 
is  that  they  do  not  embrace  all  the  class  to  which  they  are  naturally 
related.'  It  is  no  answer  to  the  contention  that  an  act  is  special 
legislation,  to  insist  that  only  a  single  class  is  excluded.  The  ex- 
clusion of  a  single  person  or  object  which  should  be  affected  by  a  stat- 
ute is  fatal.  All  must  be  included  or  the  law  is  not  general.*  Where 
a  law  is  broad  enough  to  reach  every  portion  of  the  state  and  to 
embrace  within  its  provision  every  person  or  thing  distinguished  by 
characteristics  sufficiently  marked  and  important  to  make  them  clearly 
a  class  by  themselves,  it  is  not  a  special  or  local,  but  a  general,  law, 
even  though  there  may.  be  but  one  member  of  the  class  or  one  place 
on  which  it  operates.*  And  the  fact  that  a  statute  is  limited  as  to  the 
time  of  its  duration  does  not  make  it  a  local  or  special  act.*  A  statute 
is  general  which  is  local  with  respect  to  the  violation  of  it,  but  which  is 
binding  equally  on  all  persons,  whether  residing  in  the  particular 
locality  or  not.*  If  a  law  apphes  to  the  whole  state  it  is  a  general  law 
under  a  constitution  which  provides  that  a  general  law  is  a  law  which 
applies  to  the  whole  state,  while  a  local  law  is  a  law  which  applies  to 
any  political  subdivision  or  subdivisions  less  than  the  whole,  and  it  is 
not  converted  into  a  local  one  simply  because  it  is  limited  as  to  certain 
parts  of  the  state  in  some  of  its  details.'    A  statute,  general  in  form,  is 

L.  71,  28  Atl.  61,  23  L.R.A.  525;  N.  E.  25,  214,  64  N.  E.  18,  63  L.B.A. 

Wanser  v.  Hoos,  60  N.  J.  L.  482,  38  116;  Longview  v.  Crawfordsville,  164 

Atl.  449,  64  A.  S.  R.  600  and  note;  Ind.  117,  73  N.  E.  78,  3  Ann.  Cau. 

Boorum  v.  Connelly,  66  N.  J.  L.  197,  496,  68  L.R.A.  622;  Alexander  v.  Eliz- 

48  Aa  955,  88  A.  S.  R.  469;  Riccio  abeth,  56  N.  J.  L.  71,  28  AtL  51, 

V.  Hoboken,  69  N.  J.  L.  649,  55  Atl.  23  L.R.A.  525. 

1109,  63  L.R.A.  485;  In  re  Henne-  3.  Lodi  Tp.  v.  State,  51  N.  J.  L. 

bcrger,  155  N.  Y.  420,  50  N.  E.  61,  402,  18  Atl.  749,  6  L.R.A.  56;   Ed- 

42  I1R.A.  132;  Edmonds  v.  Herbrand-  monds  v.  Uerbrandson,  2  N.  D.  270,  50 

son,  1  N.  D.  270,  50  N.  W.  970,  14  N.  W.  970,  14  L.R,A.  726. 

L.R.A.  725;  Ladd  v.  Holmes,  40  Ore.  4.  Clendaniel   t.    Conrad,    3   Boyoe 

167,  66  Pac.  714,  91  A.  S.  R.  457;  (Del.)   549,  83  Atl.  1036,  Ann.  Cas. 

Ayars'  Appeal,  122  Pa.  St.  266,  16  1915B   968;    Qivens   v.    Hillsborough 

Atl.    356,    2    L.R.A.    577    and    note;  County,  46  Pla.  502,  35  So.  88,  110 

Com.    V.    aark,    195    Pa.    St.    634,  a.    S.   R.   104;    West  Chicago   Park 

4G  Atl.  286,  86  A.  S.  R.  694,  57  L.R.A.  Com'rs  v,  McMallen,  134  111.  170,  25 

'^tn'T3^"c'j''=-7o  ?«°I'K''iii'''A*'**''J?'*'  N.  E.  676,  10  L.R.A.  215;  Van  Riper 

J 'r-ef  v'-MirB,^  "i-* w/  S» R S^,;, T^Km^ 

Julien    V.    Model    mag.,    etc.,    Assn,       .'     t    jj        n  i  <a  /-.       i^^ 

nC  Wis.  79,  92  N.  W^561,  61  L.R.A.   ^°^^^  ^^^^  ''ni^/'S^^i,^^?"-  ^'^'' 
(jgg  '  '  66  Pac.  714,  91  A.  S.  R.  457. 

Note:  93  A.  S.  E.  111.  Note:  12  A.  S.  R.  716. 

And  see  Constitutional  Law,  vol.       *•  Note:  4  Ann.  Cas.  659. 
6.  pp.  377,  420;  Municipal  Corpora-      «•  Note:  23  Am.  Dec.  546. 
TT0N8.  vol.  19,  p.  743  et  seq.  7.  State  v.  Pitts,  160  Ala.  133,  49 

2.  State  v.  Smith,  158  Ind.  543,  63   So.  441,  686, 135  A.  S.  R.  79. 
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not  to  be  held  as  special  because  some  unrepealed  loca]  statute  in- 
tervenes and  prevents  it  from  having  a  general  eflfect.*  Whether 
a  law  is  rendered  invalid  as  special  or  local  legislation  by  the  fact  that 
such  law  is  restricted  in  its  operation  to  counties,  cities,  villages  or 
towns  which  vote  to  adopt  it,  is  c(msidered  elsewhere  in  this  work." 

Power  to  Enact 

67.  In  General;  Notice  as  Prerequisite. — In  the  absence  of  condi- 
tional prohibition,  express  or  implied,  the  enactment  of  special  or 
local  laws  is  clearly  within  the  power  of  a  state  legislature.*"  Such 
legislation,  when  properly  regulated  and  employed,  is  not  only  a  per- 
fectly legitimate  exercise  of  legislative  power,  but  is  a  valuable  means 
of  providing  for  the  need's  of  the  different  parts  of  a  state,  and  even 
of  corporations  or  individuals  under  exceptional  circumstances.**  In 
cases  where  spocial  or  local  legislation  is  not  expressly  prohibited  some 
of  the  state  constitutions  provide  that  no  special,  private  or  local  law 
shall  be  passed  unless  notice  is  given  of  the  int«ntion  to  apply  there- 
for, for  a  time  and  in  a  manner  specified."  In  some  jurisdictions 
such 'a  provision  is  held  to  be  mandatory,  and  is  applicable  to  legisla- 
tion of  a  local  character  which,  by  the  constitution,  it  is  made  the  duty 
of  the  legislature  to  adopt.**  In  other  states,  however,  it  is  held  that 
where  the  constitution  in  express  terms  confers  on  the  legislature  the 
<luty,  or  even  the  power,  to  adopt  legislation  on  the  particular  subject, 
even  though  local  in  its  character,  such  duty  and  power  are  not  subject 
to  the  restrictions  prohibiting  local  or  special  laws  without  previous 
published  notice.    According  to  some  decisions,  where  the  legislative 

8.  Note:  12  A.  S.  R.  716.  St.  .147,  59  Am.  Dec.  759-  Peters  v. 

9.  See  CoNSTiTDTiONAL  Law,  vol.  State,  96  Tenn.  682,  36  S.  W.  399,  33 
C,  p.  166  et  seq.;  Intoxicatikg  Lh)-  L.R.A.  114;  Brodfaead  v.  Milwaukee, 
IJOKS,  vol.  15,  p.  323,  et  seq.;  Munio-  19  Wis.  624,  88  Am.  Dec.  711. 

iPAL  Corporations,  vol.  19,  p.  707  et  Notes:  93  A.  S.  R.  106;  4  Ann.  Cas. 

seq.  659. 

10.  Davis  V.  State,  68  Ala.  58,  44  And  see  MnNiciPAL  Corporatioxs, 
Am.  Rep.  128:  Harper  V.  Galloway,  58  vol.  19,  p.  739  et  seq.  As  to  the 
Pla.  255,  51  So.  226,  19  Ann.  Cas.  power  of  the  l^^lature  to  en- 
235,  26  L.R.A.(N.S.)  794;  State  v.  act  special  laws  under  a  constitu- 
Kolsem,  130  Ind.  434,  29  N.  E.  595,  tional  prohibition  of  such  l^islation 
14  L.R.A.  566;  Indianapolis  v.  Navin,  where  a  general  law  can  be  made  ap- 
151  Ind.  139,  47  N.  E.  526,  51  N.  E.  plicable.  s6e  infra,  pax.  73. 

80,   41   LJI.A.    337;    Kentucky  Live       11.  State  v.  Brown,  97  Minn.  402, 

Stock  Breeders  Aas'n  v.  Hager,  120  106  N.  W.  477,  5  LJl.A.(N.S.)  327. 
Ky.  125,  85  S.  W.  738,  9  Ann.  Cas.  50;       12.  State  v.  Sayre,  142  Ala.  641,  39 

Adams  v.  Howe,  14  Mass.  340,  7  Am.  So.  240,  4  Ann.  Cas.  656;  Ayars'  Ap- 

Dec.  216;  State  v.  Brown,  97  Minn,  peal,  122  Pa.  St.  266,  16  Atl.  356,  2 

402,  106  N.  W.  477,  5  L.R.A.(N.S.)  LJl.A.  577  and  note.    See  infra,  par. 

327;  State  v.  Griffin,  69  N.  H.  1,  39  126. 

Atl.  260,  76  A.  S.  R.  139,  41  L.R.A.       13.  State  v.  Sayre,  142  Ala.  641,  39 

177;  Sharpless  t.  Philadelphia,  21  Pa.  So.  240,  4  Ann.  Cas.  656. 
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journals  are  silent  as  to  the  proof  of  notice  required  by  the  constitu- 
tion of  intention  to  apply  for  the  passage  c^  a  local  or  special  act,  it 
will  be  presumed  that  sufficient  proof  was  made  on  that,  subject'* 
08.  Origin,  Purpose  and  Scope  of  Constitutional  Restrictions.—^ 

Special  and  -local  legislation  became  at  an  early  period  in  many  of 
the  states  an  eflicient  means  for  the  easy  enactment  of  laws  for  the 
advancement  of  personal  rather  than  public  interests,'*  and  encouraged 
the  reprehensible  practice  of  trading  and  "logrolling."  '*  The  extent 
of  such  legislation  was  so  great  as  to  occasion  the  adoption  in  most  of 
the  states  of  constitutional  provisions  limiting  the  power  of  the  legis- 
lature to  enact  special«or  local  laws."  Many  of  these  constitutional 
provisions  begin  by  forbidding  the  enactment  of  any  private,  local  or 
.s])ecial  law  respecting  a  variety  of  subjects,- enumerating  them,'*  and 
conclude  by  providing  that  no  special  or  local  law  shall  be  enacted  in 
any  case  where  a  general  law  can  be  made  applicable,  or  as  it  is  some- 
tiinos  expressed,  where  a  general  law  could  have  been  enacted."    The 

14.  Note:  2  L.R.A.  580.  27  U.  S.  (L.  ed.)  1093;  Manigault  v. 

15.  State  V.  Brown,  97  Minn.  402,  Springs,  199  U.  S.  473,  26  S.  Ct.  127. 
106  N.  W.  477,  5  L.R.A.(N.S.)  327;  50  U.  S.  (L.  ed.)  274;  Gray  v.  TavloT. 
St.  Louis  V.  Dorr,  145  Mo.  466,  41  S.  227  U.  S.  51,  33  S.  Ct.  199,  57  U.  S. 
W.  1094,  46  S.  W.  976,  68  A.  S.  R.  (L.  ed.)  413;  Thomas  v.  Wabash,  etc.. 
575,  42  L.R.A.  686;  Ayars'  Appeal,  R.  Co.,  40  Fed.  126,  7  L.R.A.  145; 
122  Pa.  St.  266,  16  Atl.  356,  2  L.R.A.  Jonus  v.  Jones,  95  Ala.  443, 11  So.  11. 
577.  18  L.R.A.  95;  State  v.  Sayre,  142  Ala. 

16.  State  V.  Brown,  97  Minn.  402,  641,  39  So.  240,  4  Ann.  Cas.  656  and 
106  N.  W.  477,  5  L.R.A.(N.S.)   327.  note;  State  v.  Sloan,  66  Aric.  575,  53 

17.  Armstrong  v.  State,  170  Ind.  S.  W.  47,  74  A.  S.  R.  106  and  note; 
188,  84  N.  E.  3,  15  L.R.A. (N.S.)  646;  Missouri,  etc.,  R.  Co.  v.  State,  92  Ark. 
Wanser  v.  Hoos,  60  N.  J.  L.  4S2,  38  1,  121  S.  W.  930,  135  A.  S.  R.  164,  31 
Atl.  449,  64  A.  S.  R.  600;  State  v.  L.R.A.(N.S.)  861;  People  v.  McFad- 
Brown,  97  Minn.  402,  106  N.  W.  477,  den,  81  Gal.  489,  22  Pac.  851.  15  A. 
5  LR  A.(N.S.)  327;  In  re  Henneberg-  S.  R.  66;  Deyoe  v.  Superior  Ct.,  140 
er,  155  N.  Y.  420,  50  N.  E.  61,  42  Cal.  476,  74  Pac  28.  98  A.  S.  R.  73; 
L.R.A.  132;  State  v.  Ellet,  47  Ohio  St.  E';  parte  Jentesch,  112  Cal.  488,  44 
90,  23  N.  E.  931,  21  A.  S.  R.  772;  Pac.  803,  32  L.R.A.  664;  Conlin  v. 
Bvars'  Appeal,  122  Pa.  St.  266.  16  San  Francisco,  114  Cal.  404,  46  Pac. 
Atl.  356,  2  L.R.A.  577;  Kimball  v.  279,  33  L.R.A.  752;  In  re  Spencer. 
Rosendale,  42  Wis.  407,  24  Am.  Rep.  149  Cal.  396,  86  Pac.  896,  117  A.  S. 
421.  R.  137,  9  Ann.  Cas.  110-5;    Title,  etc. 

Note:  93  A.  S.  R.  106.  Restoration  Co.  v.  Kerrigan,  150  Cal. 

And  see  Municipal  ConroRATiONS,  289,  88  Pac  356,  119  A.  S.  R.  199, 

vol  19,  p.  740  et  seq.        '  8  L.R.A.(N.S.)  682;   Farris  v.  Van- 

18.  For  instances  of  prohibitions  of  nier,  6  Dak.  186,  42  N.  W.  31, 
special  or  local  legislation  as  to  par-  3  L.R.A.  713;  Harper  v.  Galloway, 
ticular  matters,  see  infra,  par.  74  et  58  Fla.  255,  51  So.  226,  19  Ann. 
seq.  Cas.  235,  26  L.R.A.(N.S.)  794;  Union 

19.  Ritchie  v.  Franklin  County,  22  Dry  Goods  Co.  v.  Georgia  Public  Serv- 
Wall.  67,  22  U.  S.  (L.  ed.)  825;  Calla-  ice  Corp.,  142  Ga.  841,  83  S.  E.  946, 
way  County  v.  Foster.  93  U.  S.  567,  23  L.R.A.1916E  358;  Braceville  Coal  Co. 
U.  S.  (L.  ed.)  911;  Sherman  County  v.  People,  147  HI.  66,  35  N.  E.  62,  37 
V.  Simons,  109  U.  S.  735,  3  S.  Ct  502  A.  S.  R.  206,  22  L.R.A.  340;  Knopf  v. 
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Act  of.  Congress  of  July  30,  1880  (24  Stat,  at  L.  170,  chap.  818), 

enacta  that  "the  legislatures  of  the  territories  of  the  United  States  now 

People,  185  lU.  20,  57  N.  E.  22,  76  Orient  Ins.  Co..  130  Mo.  382,  38  S. 

A.  S.  R.  17  and  note;  Arms  v.  Aver,  W.  85,  58  A.  S.  ]{.  (;3j,  35  L.R.A.  227; 

192  III.  601,  61  N.  E.  851,  85  A.  S.  R.  Slate  v.  Walsli.  13(i  Mo.  400,  37  S.  W. 

357, 53  L.R.A.  277;  People  V.  People's  1112,   35    L.K.A.   2.S1;    St.    Louis    v. 

Gas  Light,  etc.,  Co.,  205  lU.  482,  68  Low,  145  :.Io.  4;iti.  41  S.  AV.  1094.  4« 

N.  E.  950,  98  A.  S.  R.  244;  Strong  v.  S.  W.  976,  t;S  A.  S.  R.  ,->75.  42  L.K.A. 

Dignan.  207  111.  385,  69  N.  E.  909,  99  6KG:  State  v.  Tli(.iui>son,  1(,0  Mo.  3n,S. 

A.  .S.  R.  225;  People  v.  McBride,  234  tiO  S.  \V.  1077,  8:i  A.  S.  R.  468,  54 

111.  146,  84  N.  E.  865,  123  A.  S.  K.  L.R.A.  950;   Stato  v.  Washburn.  Itu 

82,  14  Ann.  Ca«.  994;  Gilson  v.  Rush  Mo.  680,  67  S.  \V.  592.  90  A.  S.  R. 

County,  128  Ind.  65,  27  N.  E.  235,  11  430;  Henderson   v.   tocnig,   168  JIo. 

L.R.A.  835;  Indianapolis  v.Navin,  151  356,   68   S.    W.    72,   .57   L.R.A.   659; 

Ind.  139,  47  N.  E.  525,  51  N.  E.  80,  Si)ithover    v.    Jefferson    Bldg..    etc., 

41  L.R.A.  337;  In  re  Bank  of  Com-  A.S8'n,  225  Mo.  600,  125  S.   W.  7G0. 

merce,  153  Ind.  460.  53  N.  E.  950,  20  Ann.  Cas.  1243.  26  L.R.A. (N.S.) 

55  N.  E.  224,  47  L.R.A.  4S9;  State  1135;  State  v.  Williams,  232  Mo.  50, 

V.  Smith,  158  Ind.  543,  63  N.  E.  25,  133  S.  \Y.  1,  34  L.R.A. (N.S.)  1060; 

214,  64  N.  E.  18,  63  L.R.A.  116;  Long-  Low  v.  Rees  Printing  Co.,  41  Neb.  127. 

view  V.  Crawfordsville,  164  Ind.  117,  59  N.  W.  362,  43  A.  S.  R.  670,  24 

73  N.   E.   78,   3   Ann.   Cas.   496,   68  L.R.A.  702;  Smiley  v.  MaeDonald,  42 

L.R.A.  622;  Ai-mstrong  v.  State,  170  Neb.  5,  60  N.  W".  355,  47  A.  S.  R. 

Ind.  188,  84  N.  E.  3,  15  L.R.A.(N.S.)  684,  27  L.R.A.  540;  AVeston  v.  Ryan, 

646;  Kraus  v.  Lehman,  170  Ind.  408,  70  Neb.  211,  97  N.  W.  347,  6  Ann.  Cas. 

83  N.  E.  714,  84  N.  E.  769,  15  Ann.  ^22  and  note;   Sohweiss  v.  First  Ju- 

Cas.  849;  Rielmian  v.  '^ruscatin'j  Coun-  dieial  District  Ct.,  23  Nov.  226.  45  Pac. 

tv,  77  la.  513,  42  N.  W.  422,  14  A.  S.  289,  34  L.R.A.  602;  Worthin-ton  v. 

R.  308,  4  L.R.A.  445;   State  v.  Des  District  Ct.,  37  Nev.  212,  142  Pai'.  230, 

Moines,  96  la.  521,  65  N.  W.  818,  59  Ann.  Cas.  1916E  1097,  L.R.A.1916A 

A.  S.  R.  381,  31  L.H.A.  186:  Slate  v.  696;  Pell  v.  Newark,  40  N.  J.  L.  550, 

Fairmont  Creamery  Co..  153  la.  702,  29  Am.  Rep.  266;  I^odi  Tn.  v.  State, 

133  N.  W.  895,  42  L.R.A.(N.S.)  821;  61  N.  J.  L.  402.  18  Atl.  749.  6  LR.A. 

State  V.  Hitchcock,  1  Kan.  178,  81  Am.  56;  Slate  v.  N^ark,  53  N.  J.  L.  4, 

Dee.  503;  Cole  v.  Dorr,  80  Kan.  251,  20  Atl.  886,  10  L.K.A.  700;  Alexander 

101  Pac.  1016,  22  L.R.A.(N.S.)  534;  v.  EHraliefh,  56  N.  J.  L.  71,  28  Atl. 

State  V.  Prather,  84  Kan.  169.  11*2  Pac.  51,  23  L.R.A.  ■'•J5:  Wanser  v.  Hoos, 

S29,  36  L.R.A.(N.S.)   1084;  llager  v.  00  X.  ,T.  L.  4S2,  3y  Atl.  449.  64  A.  S. 

Kentucky  Children's  Home  Soc,  119  K.  6:i();  Boonirn  v.  Connellv.  66  N.  J. 

Ky.  235,  83  S.  W;  605,  67  L.R  A.  815;  L.  Vh.  43  Atl.  955,  88  A.  S.  R.  469: 

Kentucky  Live  Stock  Breeders'  Ass'n  Sehninlz  v.  \v'oolev,  57  N.  J.  Eq.  3rj3, 

V.  Hagcr.  120  Ky.  12.5,  85  S.  W.  738,  41  Atl.  939,  73  A.  S.  K.  637,  43  L.R.A. 

9  Ann.   Cms.  50;   Bosworth  v.  Harp,  86;    Iiiffor.-oll    v.   Xn«.-;au   Electric   K. 

154  Kv.  559,  157  S.   VV.  1084,  A;-n.  Co..  157  N.  Y.  45.!.  52  N.  E.  545.  43 

Cas.  1915C  277.  45  L.R.A.(N.S.)  692;  L.R.A.  236:  Perkins  v.  Heert,  158  N. 

State  V.  Cope'aiid.  66  Minn.  315,  69  Y.  306,  53  X.  E.  18,  70  A.  S.  R.  4S3 

N.  W.  27,  61  A.  S.  R.  410,  34  L.R.A.  at^d  note,  43  L.R.A.  858;  Edniond.s  v. 

777;   Mnrr.-iY  v.  Ramsev  County.  81  Herbrandson,  2  N.  D.  270.  50  N.  W. 

Minn.  359,  84  N.  W.  103,  83  A.  S.  R.  970,  14  L.R.A.  725:   State  v.  Jones, 

:!79.  51  L.R.A.  828;  State  v.  Wcstfall,  66  Ohio  St.  453,  64  N.  E.  424,  90  A. 

85  Minn.  4.37,  89  N.  W.  175,  89  A.  S.  S.  R.  592:  Ellis  v.  Frazier,  38  Ore.  462, 

H.  .571,  57  L.R.A.  297;  Ex  parte  Fritz,  63  Pae.  642,  53  L.R.A.  454;  Ladd  v. 

,';6  :\I)>.s.  210,  38  So.  722,  109  A.  S.  R.  Holmes,  40  Ore.  167.  66  Pac.  714,  91 

TOO;   Slate  v.  Boome  Countv  Ct..  50  A.  S.  R.  4';7;  Ayars'  Ai)i)cal.  122  Pa. 

Mo.  317,  11  Am.  Rep.  415;  Dasgs  v.  St.  266,  16  Atl.  356,  2  L.R.A.  577; 
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or  hereafter  to  be  organized  shall  not  pass  local  or  special  laws"  in 
certain  enumerated  cases.  Such  general  prohibitions  have,  however, 
no  application  where  specific  permission  tp  the  contrary  is  granted  by 
the  organic  act  applying  to  the  particular  territories.**  Where,  as  ia 
the  case  in  some  jurisdictions,  it  is  provided  that  the  legislature  shall 
not  indirectly  enact  a  special  or  local  law  by  the  partial  repeal  of  a 
general  law,*  it  has  been  held  that  such  a  provision  may  be  violated 
by  an  act  which  is  in  form  amendatory  of,  but  which  is  inconsistent 
with,  a  general  law,  so  as  to  amount  to  a  partial  repeal.*  The  con- 
htilutions  of  some  states,  while  forbidding  the  enactment  of  lo6al 
or  special  laws  concerning  certain  subjects  or  where  a  personal  law 
can  be  made  applicable,  expressly  provide  that  this  shall  not  be  con- 
strued as  prohibiting  the  enactment  of  special  provisions  in  general 
laws,  and  it  has  been  held  that  if  the  legislature  in  enacting  a  general 
law  may  enact  special  provisions  therein,  it  may  enact  similar  special 
provisions  by  way  of  amending  a  general  law.'  The  constitutional 
lostrictions  on  special  legislation  apply  to  direct  legislation,  not  to  tlie 
incidental  operation  of  statutes  constitutional  in  themselves  on  other 
subjects  than  those  with  which  they  directly  deal.* 

69.  Provisions  Prospective  in  Operation. — It  is  generally  h(!ld  that 
a  constitutional  limitation  on  the  enactment  of  special  or  \ocn\  laws 

In  re  WashiuKton  St.,  132  Pa.  St.  257,  20.  Guthrie  Nat  Bank  v.   Guihiic 

19  Atl.  219,  7  L.R.A.  193;  Loftus  v.  173  U.  S.  528.  19  S.  Ct.  513,  43  U.  S. 

Farmers',  etc.,  Nat.  Bank,  133  Pa.  St.  (L.  ed.)  796;  Ponce  v.  Roman  Catholic 

97,  19  Atl.  347,  7  L.R.A.  313;  In  re  Apostolic  CImrch,  210  U.  S.  290.  28 

Cope,  191'  Pa.  St.  1,  43  Atl.  79,  71  A.  S.  Ct.  737,  52  U.  S.  (L.  ed.)   1068; 

S.   R.   749,  45  L.R.A.  316;   Stvdl  v.  Nixon  v.  Reid,  8  S.  D.  507,  67  N.  \V. 

Reber,  215  Pa.  St.  156,  64  Atl.  419,  57,  32  L.R.A.  315. 

7  Ann.  Cas.  415;  State  ▼.  Higgins,  51  1.  Columbia   Trust   Co.   v.   Lincoln 

S.  C.  51,  28  S.  E.  15,  38  L.R.A.  5C1;  Institute.  138  Ky.  804,  129  S.  W.  113. 

Carolina  Grocery  Co.  v.   Burnet,  61  29    L.R.A.(N.S.)    53:    lleudfrsou    v. 

S.  0.  205,  39  S.  E.  381,  58  L.R.A.  Koenig,  168  Mo.  3r)C,  (iS  S.  W.  72,  57 

687;  Gulf,  etc.,  R.  Co.  v.  Ellis,  (Tex.)  L.R.A.  659. 

18  S.  W.  723,  17  L.R.A.  286;  Open-  2.  Henderson   v.   Koenig,   168   Mo. 

shaw  V.  Halfin,  24  Utah  426,  68  Pac.  356,  68  S.  W.  72,  57  L.R.A.  659  (hold- 

138,  91  A.  S.  R.  796;  Love  v.  Liddle,  ing  that  an  amendment  of  a  genera! 

26  Utah  62,  72  Pac.  185,  62  L.R.A.  law  allowing  fees  to  probate  judges  as 

482;  Woodall  v.  Darst,  71  W.  Va.  350,  compensation  for  their  services,  which 

77  S.  E.  264,  80  S.  E.  367,  Ann.  Cas.  declares  that  in  all  cities  of  a  certain 

1914B  1278, 44  L.R.A. (N.S.)  83;  State  class  such  judges  shall  be  compensated 

V.  Stewart,  74  Wis.  620,  43  N.  W.  947,  by  a  salary,  violates  a  constitutional 

6  L.RA.  394;  Adams  v.  Beloit,  105  provision   that   the   general   assembly 

Wis.  363,  81  N.  W.  869, 47  L.R.A.  441;  shall  not  indirectly  enact  a  special  or 

.Tnlien  v.  Model  Bldg.,  etc.,  Ass'n,  116  local  law  by  the  partial  repeal  of  a 

Wis.  79,  92  N.  W.  561,  61  L.R.A.  668.  general  one). 

Notes:  12  A.  S.  R.  716;  21  A.  S.  R.  3.  Carolina  Grocery  Co.  v.  Burnet, 

780  et  seq.;  93  A.  S.  R.  106;  14  L.R.A.  61  8.  C.  205,  39  S.  E.  381,  58  LRA. 

566;  33  L.R.A.(N.S.)  600;  41  L.R.A.  687. 

(N.S.)   112;  45  L.R.A.(N.S.)  911;  6  4.  Stall  v.  Reber,  215  Pa.  St.  166, 

Ann.  Cas.  926,  927.  64  AtL  4J9,  7  Ann.  Cas.  4J6. 
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applies  to  future  and  not  to  past  legislation,*  and  cannot  be  given  the 
letroapoctive  effect  of  lepealmg  by  implication  a  prior  special  statute 
within  the  inhibition.*  Such  local  or  special  l^islation  as  was  in 
existence  at  the  adoption  of  the  coix'^titutional  provision  and  valid 
when  enacted  cannot  be  held  inconsistent  with  the  prohibition  against 
the  enactment  of  special  laws  on  certain  specified  subjects,  and  in  all 
other  cases  where  a  general  law  can  be  made  i^plicable.'  In  order 
to  give  efBciency  to  a  general  law,  the-  legislature  is  not  bound  to  re- 
peal any  and  all  local  statutes  which  may  be  supposed  to  limit  its 
application.' 

70.  Effect  on  Curative  Legislation. — The  objection  to  a  curative 
act,  if  based  on  a  constitutional  prohibition  of  special  legislation  with 
reference  to  certain  specified  subjects,  must  of  course  foil,  irrespective 
of  the  question  whether  or  not  the  act  is  special,  if  the  subject  to 
which  it  relates  does  not  fall  within  the  class  of  those  specified  in  the 
constitutional  provision.*  A  curative  act  operates  only  on  conditions 
already  existing,  and,  in  a  sense,  it  can  have  no  prospective  operation. 
Therefore,  whenever  it  relates  to  a  subject  concerning  which  special 
legislation  is  forbidden,  it  is  void  if  subjected  to  the  ordinary  test, 
as  some  courts  have  held  that  it  must  be.'"  Other  courts,  however, 
recognize  an  exception  arising  from  the  nature  of  the  case.** 

71.  Effect  on  Power  to  Amend  or  Repeal  Existing  Special  Laws.— 
Courts  disagree  as  to  whether  the  adoption  of  a  rule  against  special 
legislation  prevents  the  amendment  of  a  special  act  previously  passed,** 
and  some  take  the  view  that  the  reasons  for  holding  that  an  existing 

5.  Callaway  County  ▼.  Foster,  93  In  Kimball  v.  Rosendale,  42  Wis. 
U.  S.  567,  23  U.  S.  (L.  ed.)  911;  407,  24  Am.  Rep.  421,  it  was  held  that 
IngersoU  v.  Nassau  Electric  R.  Co.,  a  legislature  has  power,  by  a  remedial 
157  N.  T.  453,  52  N.  E.  545,  43  L.R.A.  statute,  to  legalize  defective  proceed- 
236;  Evans  v.  Pbillipi,  117  Pa.  St.  226,  ings  under  a  former  statute,  only  in 
11  Atl.  630,  2  A.  S.  R.  655;  Ayars*  cases  where  it  has  present  authority  to 
Appeal,  122  Pa.  St.  266,  16  Atl.  35C,  authorize  like  proceedings. 

2  L.R.A.  577.  11.  Cole  v.  Dorr,  80  Kan.  251,  101 

Notes:   93  A.   S.  B.  106;  4  Ann.  Pac,  1016,  22  L.R.A. (N.S.)  534;  Pol- 

Cas.  659.  lock  v.  Kansas  City,  87  Kan.  205, 123 

6.  IngersoU  v.  Nassau  Electric  R.  Pac.  985,  42  L.R.A.(N.S.)  465  and 
Co.,  157  N.  Y.  453,  52  N.  E.  543,  43  note;  State  v.  Brown,  97  Minn.  402, 
L.R.A.  236,  106  N.  W.  477,  5  L.R.A.(N.S.)   327 

Note:  93  A.  S.  R.  106.  and  note.    Qenerally  as  to  the  eonsti- 

7.  Note:  93  A.  S.  R.  106.  tutionality   of  curative  and  remedial 

8.  Evans  v.  PMllipi,  117  Pa.  St.  226,  legislation,  see  CoNsrrruTioNAL  Law, 
11  AtL  630,  2  A.  S.  R.  655.  vol.  6,  pp.  320-322,  361-363. 

9.  Note:  5  L.R.A.(N.8.)   827.  12.  State  v.  Prather,  84  Kan.  169, 

10.  Cole  V.  Dorr,  80  Kan.  251.  101  112  Pac.  829,  36  LJl.A,(N.S.)  1084. 
Pae.  1016,  22  L.R.A.(N.S.)  ^4  and  In  CaUaway  County  v.  Foster,  93  U. 
note  (stating  this  to  be  the  rule  in  S.  567,  23  TJ.  S.  (L.  ed.)  911,  it  was 
some  states).  held  that  the  Missouri  constitutional 

Notes:  5  L.R.A.(N.S.)  327;  22  provision,  prohibiting  special  enact- 
L.R.A.(N.S.)  534.  ments,  does  not  extend  to  amendments 
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special  act  may  not  be  amended  by  adding  thereto  have  no  applica- 
lion  where  it  is  repealed  in  whole  or  in  part,  although  by  a  special  act 
It  has  accordingly  been  held  that  the  adoption  of  a  constitutional  pro- 
vision against  special  legislation  does  not  prevent  the  repeal  by  special 
act  of  a  special  law  previously  enacted,  or  its  partial  r^eal,  where  the 
efifect  is  merely  to  withdraw  a  county  from  the  operation  of  the  fecial 
law  and  make  it  subject  to  the  general  law.**  Where,  however,  the 
state  constitution  declares  that  the  legislature  may  repeal  any  existing 
special  or  local  law,  but  shall  not  amend,  extend,  or  modify  any  of  the 
same,  it  has  been  decided  that  while  such  provision  allows  a  special 
law  to  be  totally  repealed  by  a  special  law,  and  also  allows  the  partial 
repeal  or  modification  by  a  general  law  of  all  special  laws  so  far  as 
inconsistent  with  it,  it  does  not  permit  a  special  law  to  be  partly 
repealed  or  modified  by  a  special  law.** 

72.  Judicial  Enforcement  of  Constitutional  Provisions  Generally.— 
Naturally  the  somewhat  drastic  constitutional  provisions  which  placed 
ii  sudden  check  upon  the  practice  of  enacting  special  or  local  laws 
led  to  the  passage  of  acts  which  were  manifest  attempts  to  evade  the 
(•(institution.  The  courts  will  not  hesitate  in  a  clear  case  to  hold  all 
.such  statutes  unconstitutional,*'  but  they  recognize  the  fact  that  all 
statutes  are  entitled  to  a  presumption  in  favor  of  their  constitution- 
ality.** Local  or  special  statutes  on  anj'  of  the  subjects  as  to  which 
special  legislation  is  expressly  prohibited  by  the  constitution  will  be 
declared  void.*'  and  the  prohibition  may  not  be  nullified  or  evaded 
under  any  form  or  guise  of  legislation.**  The  question  whether  a 
statute  on  an  enumerated  .subject  is  within  the  constitutional  prohilii- 
tion  is  for  the  court  and  not  for  the  legislature  to  determine." 

73.  Determination  as  to  Applicability  of  General  Law. — AVhere  a 
state  constitution,  after  specifying  certain  subjects  as  to  which  tliere 

of  laws  in  force  when  it  was  adopted,  er,  155  N.  Y.  420,  50  N.  E.  61.  42 

In  Ayars'  Appeal,  122  Pa.  St.  266,  16  L.R.A.  132. 

Atl.  356,  2  L.R.A.  577,  it  was  held  that  16.  State  v.  Westfall,  85  Minn.  437. 

the  fact  that  local  and  special  laws, are  89  N.  W.  175,  89  A.  S.  R.  571.  57 

in  force  in  some  cities  at  the  time  of  L.K.A.  297;  State  v.  Brown.  97  ftDnn. 

the  adoption  of  the  constitution  pro-  402,  10(i  N.  W.  477,  6  L.E.A.(N.S.) 

liibiting^  such  laws,  and  are  not  affected  327. 

thereby,  will  not  justify  the  substitu-  17.  Knopf  v.   People,   185   III.  20. 

tion  of  other  local  or  special  laws  in  57  N.  E.  22,  76  A.  8.  R.  17  and  note; 

their  stead.  Monette  v.  State,  91  Misj.  662.  44  St.. 

13.  State  V.  Prather,  84  Kan.  169,  989,  124  A.  S.  R.  715;  Carolina  Gro- 
112  Pac.  829,  36  L.R.A.  (N.S.)   1084.  eery  Co.  v.  Burnet,  61  S.  C.  205.  39 

14.  State  V.  Copeland,  66  Minn.  315,  S.  E.  381,  58  L.R.A.  687. 

69  N.  W.  27,  61  A.   S.  R.  410,  34  18.  State  v.  Higgins,  51  S.  C.  51. 

L.R.A.  777.  28  S.  E,  15,  38  L.R.A.  561;  Carolina 

16.  Strong  v.  Dignan,  207  111.  385,  Grocery  Co.  v.  Bnmet,  61  S.  C.  205, 

69  N.  E.  909,  99  A.  S.  R.  226;  State  39  S.  E.  381,  58  L.R.A.  687. 

f.  Brown,  97  Minn.  402, 106  N.  W.  477,  19.  Knopf  v.  People,  185  III.  20.  57 

5  L.R.A.(N.S.)  327;  In  re  Henneberg-  N.  E.  22,  76  A.  S.  R.  17;  .\vars'  S\y- 
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shall  be  no  specdal  legislation,  declares  that  in  all  other  oases  where 
a  general  law  can  be  made  applicable,  no  special  or  local  law  ahall  be 
enacted,*"  the  authorities  are  not  entirely  in  accord  as  to  who  shall 
determine  in  any  particular  case  whether  a  general  law  can  be  made 
applicable.  Probably  no  authority  will  deny  that  the  l^islature  has 
a  sound  discretion  to  decide  the  question.  In  other  words,  the  con- 
stitution leaves  a  discretion  with  the  legislature  to  determine  the  case 
in  which  a  special  law  is  necessary.*.  Tliore  is  a  line  of  decisions  com- 
prehending apparently  the  weight  of  authoiity  which  does  not  stop 
here,  but  liolds  that  the  legislature  is  the  sole  and  exclusive  judge 
in  doferminiug  when  a  general  law  will  not  subsen'e  the  purpose  as 
well  as  a  special  or  local  act  and  that  its  conclusion  that  a  special  or 
local  .statuto  .'should  be  enacted  is  final  and  conclusive,  and  not  sub- 
ject to  judicial  review.'  As  sometimes  expressed,  the  constitutional 
prohibition  is  really  not  prohibitoiy,  but  rather  cautionary,  to  the 
legislature.'  According  to  some  of  the  courts  taking  this  view,  the 
question  whether  the  circumstances  call  for  the  enactment  of  a  special 
dr  local  law  need  not  be  directly  and  expressly  submitted  to  the  legis- 
latui-e  for  decision ;  it  is  sufficient  that  the  bill  in  which  the-law  was 
embodied  has  been  regularly  enacted  into  a  la^.*  The  courts  of  some 
jurisdictions,  however,  refuse  to  concede  the  finality  of  the  legislative 
tletermination  in  its  broad  and  comprehensive  sense,  though  holding 
that  they  are  not  justified  in  disturbing  a  special  act  of  the  legislature 
except  where  the  case  is  cleai'ly  one  for  a  general  law.*    In  support  of 

peal,  122  Pa.   St.  286,  16  AU.  356,  139,  47  N.  E.  525,  41  L.R.A.  337;  In 

2  L.R.A.  577.  re  Bank  of  Commerce,  153  Ind.  460. 

Note:  93  A.  S.  R.  107.  55  N.  E.  224.  47  L.R.A.  489;  Weston 

20.  See  supra,  par.  64.  v.  Ryan,  70  Neb.  211,  97  N.  W.  347, 

1.  Note:  93  A.  S.  R.  107.  6  Ann.   Cas.  922;   Edmonds  v.  Her- 

2.  Guthrie  Nat.  Bank  v.  Guthrie,  173  brandson,  2  N.  D.  270,  50  N.  W.  970, 
U.  S.  528,  19  S.  Ct.  513,  43  U.  S.  14  L.R.A.  725;  Woodall  v.  Darst,  71 
(L.  ed.)  796;  Jones  v.  Jones,  95  W.  Va.  350,  77  S.  E.  264,  80  S.  E. 
Ala.  443,  11  So.  11,  18  L.R.A.  95;  367,  Ann.  Cas.  1914B  1278,  44  L.R.A. 
State  V.  Sloan,  66  Ark.  575,  53  S.  W.  (N.S.)  8.3. 

47,  74  A.  S.  R.  106  and  note;  Missouri,  Notes:  12  A.  S.  R.  716;  93  A.  S.  R. 

etc.,  R.  Co.  V.  State,  92  Ark.  1,  121  S.  107,  108;  5  L.R.A.(N.S.)  330;  6  Ann. 

W.  930,  135  A.  S.  R.  164,  31  L.R.A.  Cas.  926. 

(N.S.)  861;  People  v.  McFadden,  81  3.  Notes:  12  A.  S.  R.  716;  93  A. 

Cal,  480,  22  Pae.  851,  15  A.  S.  R.  S.  R.  108. 

66;  Knopf  v.  People,  185  111.  20,  57  4.  Stale  v.  Sloan,  66  Ark.  575,  53 

N.  E.  22,  76  A.  S.  R.  17  an.d  note;  S.  \V.  47,  74  A.  S.  R.  106. 

People  V.  McBride,  234  111.  146,  84  6.  Richman    v.    Muscatine    County, 

N.  E.  865,  123  A.  S.  R.  82,  14  Ann.  77  la.  513,  42  N.  W.  422,  14  A.  S. 

Cas.  994;  Evansville  V.  State.  118  Ind.  R.   308,   4   L.R.A.    445;    Woodall    v. 

426,  21  N.  E.  267,  4  L.R.A.  93;  State  Darst,  71  W.  Va.  350,  77  S.  E.  264,  80 

V.  Kolsem,  130  In^.  434,  29  N.  E.  595,  8.  E.  367,  Ann.  Cas.  1914B  1278,  44 

14  L.R.A.  566;  Woods  v.  MeCav,  144  L.R.A. (N.S.)  83. 

Ind.   316,  43  N.  E.   269,  33  L.R.A.  Notes:  93  A.  S.  R.   HO;  6  Ann. 

97;  Indianapolis  v.  Navin,  151  Ind.  Cas.  927,  928. 
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the  view  that  judicial  inquiry  should  not  be  excluded  absolutely,  it  is 
argued  that  to  give  the  legislature  the  exclusive  right  to  determine 
the  question  of  ihe  applicability  of  a  general  law  is  to  subvert  the 
theory  of  our  government  that  the  judiciary  is  to  pass  on  infractions 
of  the  organic  law,  and  pronounce  null  and  void  legislative  enactments 
contravening  the  constitution.  Moreover,  it  is  urged,  the  constitu- 
tional inhibition  is  not  likely  to  prove  very  effective  if  the  legislature 
is  to  be  sole  arbiter  of  the  necessity  of  a  special  or  local  statute.*  In 
dome  jurisdictions  in  which  the  general  rule  formerly  prevailed,  it  has 
been  changed  by  amendments  to  the  constitution,'  expressly  declaring 
that  whether -a  general  law  could  have  been  made  applicable  in  any 
case  is  a  judicial  question,*  and  in  others  the  question  whether  or  not 
a  general  law  can  be  made  applicable  is  held  to  be  for  the  court, 
when  the  constitution  declares  that  its  provisions  shall  be  construed 
to  be  mandatory  and  prohibitory,  and  not  merely  directory.* 

Validity  of  Special  or  Local  Acts  in  Particular  Cases 

74.  Private  Rights  Generally;  Personal  Status  and  Relations; 
Change  of  Names'. — In  the  constitutions  of  some  states  in  connection 
with  the  prohibition  of  special  legislation  in  any  cases  which  are  or 
<aa  be  provided  for  by  general  laws,  it  is  further  provided  that  no 
.general  law  affecting  private  rights  shall  be  varied  in  any  particular 
case  by  special  legislation,  except  with  the  free  consent  in  writing  of 
all  persons  affected  thereby.*"  Special  laws  to  authorize  the  adoption 
oi-  legitimation  of  children  are  sometimes  expressly  prohibited,"  and 
1  ho  same  is  true  in  some  states  as  to  special  laws  changing  the  law  of 


6.  Ayais'  Appeal,  122  Pa.  St.  266, 
16  Atl.  356,  2  L.R.A.  577. 

Notes:  93  A.  S.  R.  lU;  6  Ann.  Cas. 
i)27. 

7.  Xotes:  93  A.  S.  B.  108;  5  L.R.A. 
(N.S.)   331;  6  Ann.  Cas.  928. 

8.  In  Missouri  the  general  rule  that 
tlie  legislatnre  is  the  sole  judge  as  to 
whether  provision  by  a  gener^  law  is 
|K>ssible  foirmerly  obtained.  State  v. 
Boone-County  Ct.,  50  Mo.  317,  11  Am. 
Kep.  415.  But  by  section  53  article  4 
ut  the  constitution  as  it  now  stands, 
"whether  a  general  law  could  have 
been  made  applicable  in  any  case  is 
hereby  declared  a  judicial  question, 
and  as  such  shall  be  judicially  de- 
termined, without  r^ard  to  any  legis- 
lative assertion  on  the  subject."  Hen- 
derson V.  Koenig,  168  Mo.  356,  68 
S.  W.  72,  57  L.R.A.  659.    In  Kansas 


also  the  legislature  formerly  had  the 
power  to  determine  whether  a  genera! 
law  could  be  made  applicable  State 
V,  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
503  and  note.  In  1906,  however,  by 
constitutional  amendment  this  power 
was  transferred  to  the  courts.  Stale 
V.  Prather,  84  Kan.  169,  112  Pae. 
829,  36  L.R.A.(N.S.)   1084. 

9.  Carolina  Grocery  Co.  v.  Burnet. 
61  S.  C.  205,  39  S.  E.  381,  58  L.R..V. 
687. 

Note:  6  Ann;  Cas.  928. 

10.  -Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.,  142  Ga.  841,  83 
S.  E.  946,  L.R.A.1916E  358.  As  to 
the  grant  of  privileges  and  immani- 
ties,  see  infra,  par.  76. 

11.  Carolina  Grocery  Co.  v.  Bunict, 
61  S.  C.  205,  39  S.  E.  381,  58  L.B.A. 
687. 
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descent  or  distribution,"  or  affecting  the  estates  of  minors.**  In  many 
of  the  states  constitutional  provisions  exist  which  prohibit  tiie  l^isr 
kture  from  granting  divorces  by  special  acts,^*  and  such  provisions 
render  v<Hd  any  special  act  attempting  to  grant  a  divorce  as  divorcee 
were  granted  by  Parliament  and  state  legislatures  prior  to  the  adoption 
of  such  constitutional  provisions."  Special  legislation  changing  the 
iiunes  of  persons  or  places  is  invalid  under  the  constituti<His  of  some 
states." 

75.  Regulation  of  Occupations;  Taxation;  Liens;  Interest. — A  full 
discussion  of  the  validity  of  statutes  and  ordinances  classifying  and 
regulating  business  and  labor,  including  the  effect  thereon  of  con- 
stitutional prohibitions  of  special  or  local  legislation,  is  found  else- 
where in  tliia  work."  The  constitutions  of  a  number  of  the  states^ 
prohibit  the  l^slature  from  passing  local  or  special  laws  for  tho 
assessment  or  collection  of  taxes,**  or  exempting  property  from  taxa- 
tion." A  constitutional  provision  that  "all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and  collected  under 
general  laws,"  is  self  executing  and  proprio  vigore  and  annuls  any 
law  which  is  inconsistent  and  in  direct  conflict  therewith.**  It  hn« 
been  held,  however,  that  a  statute  making  different  provisions  for  the 
collection  of  taxes  on  different  kinds  of  projjerty  is  not  special,  if  the 
classification  is  based  upon  intrinsic  differences  requiring  different 
regulations,'  and  that  a  statute  permitting  the  deduction  of  mortgage 
indebtedness  to  a  certain  amount  from  the  assessed  value  of  real  estate 
is  not  invalid  as  special  legislation  in  reference  to  taxation.*  A  full 
discussion  of  tax  legislation  is  foimd  elsewhere  in  this  work.*    Local 

12.  In  re  Washington  St.,  132  Pa.  Lewis,  5  Penn.  (Del.)  218,  59  Atl.  948, 
St.  257,  19  Atl.  219,  7  L.R.A.  193;  10  Ann..  Caa.  1048;  Gilson  v.  Rush 
In  re  Cope,  191  Pa.  St.  1,  43  Atl.  79,  County,  128  Ind.  65,  27  N.  E.  235,  11 
71  A.  S.  R.  748,  45  L.R.A.  316.  L.R.A.  835;  State  v.  Smith,  158  Ind. 

Note:  33  L.R.A.(N.S.)  600.  543,  63  N.  E.  25,  214,  64  N.  E.  18,  63 

13.  In  re  Washington  St.,  132  Pa.  L.R.A.  116;  Com.  v.  Maoferron,  152 
St.  257,  19  Aa.  219,  7  L.R.A.  193.  Pa.  St.  244,  26  Atl.  556,  19  L.R.A. 

14.  See  Divorce  and  SsPARATioifr,  568;  Kimball  v.  Roaendale,  42  Wis. 
vol.  9,  p.  264  et  seq.  407,  24  Am.  Rep.  42L 

15.  Worthington  v.  District  Ct.,  37  19.  In  re  Washington  St.,  132  Pa. 
Nev.   212,   142   Pac.   230,  Ann.   Cas.  St  257,  19  Atl.  219,  7  L.R.A  193. 
1916E  1097,  L.R.A.1916A  696.  20.  Monaghan    v.    Lewis,    5    Penn. 

16.  Carolina  Grocery  Co.  v.  Burnet,  (Del.)  218,  59  Atl.  948,  10  Ann.  Cas. 
61  S.  C.  205,  39  S.  E.  381,  58  LJR.A.  1048. 

687.  1.  Rode  v.  Siebe,  119  Cal.  518,  51 

17.  See  CoNSTiTonoNAL  Law,  vol.  Pac.  869,  39  L.R.A.  342.  And  see 
6,  p.  392  rt  seq.;  Labob,  vol.  16,  p.  supra,  par.  66. 

471  et  seq. ;  Municipal  Corporations,  2.  State  v.  Smith,  158  Ind.  543,  63 
vol.  19,  p.  818  et  seq.;  Sdndats  and  N.  E.  26,  214,  64  N.  E.  18,  63  L.R.A. 

HOLIDATS.  116. 

18.  Rode  v.  Siebe,  119  Cal.  518,  61      8.  See  Taxatioh. 
Pae.  869,  39  L.R.A.  342;  Monaghan  v. 
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or  special  laws  authorizing  the  creation,  extension  or  impairment  of 
liens  ar&  among,  the  prohibited  subjecta  specified  in  some  constitu- 
tions.* The  passage  of  any  local  or  special  law  fixing  the  rate  of 
interest  is  expressly  forbidden  by  the  constitutions  of  some  states,*  but 
in  many  jurisdictions  special  statutes  exempting  building  and  loan 
associations  from  the  operation  of  the  general  usury  statutes  have 
been  upheld  as  constitutional,  though  there  is  also  authority  to  the 
contrary." 

76.  Franchis«s^  Privileges  and  Immunities. — The  constitutions  of 
many  of  the  states  prohibit  local  or  special  laws  granting  to  any 
corporation,  association,  or  individual  any  special  or  exclusive  pri^^- 
lege,  immunity  or  franchise  whatever,'  and  a  similar  provision  is  found 
in  the  Act  of  Congress  of  July  30, 1886  (24  Stat,  at  L.  170,  chap.  818), 
relating  to  the  powers  of  the  legislatures  of  the  territories  of  the  United 
States.**  Another  provision  of  this  naturfe  occurring  in  some -consti- 
tutions is  to  the  effect  that  the  operation  of  any  general  law  shall 
not  be  suspended  by  the  legislature  for  the  benefit  of  individuals, 
corporations,  or  a?sociations.*    It  has  been  held  tliat  a  con.-litutional 

4.  Ayars'  Appeal,  122  Pa.  St.  266,  151  Ind.  139,  47  N.  E.  523,  41  L.R.A. 
16  Atl.  356,  2  L.R.A.  577.  337;  In  re  Banfc,  of  Commerce.  153 

5.  Ex  parte  Lichtenstein,  67  Cal.  Ind.  460,  53  N.  E.  ,950,  55  N.  E.  224,- 
.359,  7  Pae.  72S,  56  Am.  Rep.  713;  47  L.R.A.  489;  State  v.  Julow.  129 
Spithover  v.  Jefferson  Bid?.,  etc.,  Mo.  163,  31  S.  W.  YSl,  50  A.  S.  K. 
Ass'n,  225  Mo.  660,  125  S.  W.  766,  443,  29  L.R.A.  257;  State  v.  Walsh. 
20  Ann.  Gas.  1248,  26  L.R.A.  (N.S.)  136  Mo.  400,  37  S.  W.  Iil2.  35  L.R.A. 
1135;  In  re  Washington  St.,  132  Pa.  231;  State  v.  Thompson,  \160  Mo.  33.3. 
St.  257,  19  Atl.  219,  7  L.R.A.  193;  60  S.  W.  1077,  83  A.  S\R.  4C8,  54 
State  V.  Sherman,  18  Wvo.  169,  105  L.R.A.  950;  State  v.  WasVibum,  1(J7 
Pac.  299,  Ann.  Cas.  1912C  819,  27  Mo.  680,  67  S.  W.  592,  90\  A.  S.  R. 
Ij.R.A.(N.S.)   898  and  note.  430 ;  Spithover  v.  Jefferson  BId<j.,  etc., 

6.  See  Building  and  Loan  Asso-  Ass'n,  225  Mo.  660,  125  S.  \W.  766. 
oiATiONS,  vol.  4,  p.  375.  20  Ann.  Cas.  1248,  26  L.R.aVN.S.) 

7.  Sherman  County  v.  Simmons,  109  1135  and  note;  Smiley  v.  MacDIonalii. 
U.  S.  735,  3  S.  Ct.  502,  27  U.  S.  (L.  42  Neb.  5,  60  N.  W.  355,  47  A.\S.  R. 
ed.)  1093  (holding  that  the  word  cor-  684,  27  L.R.A.  540;  Sehmali^  v. 
poration  in  such  a  constitutional  pro-  Wooley,  57  N.  J.  Eq.  303,  41  Atl.  !i39, 
vision  does  not  apply  to  a  county);  73  A.  S.  R.  637,  43  L.R.A!  86;  AlV" 
Thomas  v.  Wabash,  etc.,  R.  Co.,  40  ander  v.  Elizabeth,  56  N.  J.  L.  71,  S* 
Fed.  120,  7  L.R.A.  145;  Clendaniel  Atl.  51,  23  L.R.A.  525;  Perkins  ,v. 
V.  Conrad,  3  Boyce  (Del.)  549,  83  Heert,  158  N.  Y.  306,  53  N.  E.  IJB, 
Atl.  1036,  Ann.  Cas.  1915B  968;  Cohn  70  A.  S.  R.  483.  43  L.R.A.  8.58:  Nixob 
V.  People,  149  111.  486,  37  N.  E.  60,  v.  Reid,  8  S.  D.'  507,  67  N.  W.  57, 
41  A.  S.  R.  304,  23  L.R.A.  821;  In  re  32  L.R.A.  315;  Burnett  v.  Malonev.  97 
Day,  181  111.  73,  54  N.  E.  646,  50  Tenii.  697,  37  S.  W.  689,  34  L.R.A. 
L.R.A.  519;  Lasher  v.  People,  183  III.  541. 

226,  55  N.  E.  663,  75  A.  S.  R.  303,       Note:  26  L.R.A. (N.S.)  1136-1138. 
47L.R.A.  802;  People  V.  People's  Gas-       8.  Ponce  v.  Roman  Catliolie  Apos- 
light,  etc,  Co.,  205  111.  482,  68  N.  E.   tolie  (!huroh,  210  U.  S.  296,  28  .S.  Ct. 
950,  98  A.  S.  R.  244;  L'Hote  v.  Mil-  737,  .52  U.  S.  (L.  ed.)  1068. 
ford,  212  111.  418,  72  N.  E.  399,  103       9.  Jones  v.  Jones,  95  Ala.  443,  11 
A.  S.  B.  234;  Indianapolis  v.  Navin,   So.  11, 18  L.B.A.  95. 
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provision  which  forbids  the  passage  of  private,  local,  or  special  laws 
granting  to  any  association,  corfw>ration,  or  individual  any  exclusive 
privilege,  immunity,  or  franchise  whatever,  does  not  apply  to  legisla- 
tion that  offers  to  any  class  of  persons  privileges  peculiarly  appropriate 
to  their  class,  on  condition  that  several  of  them  shall  unite  for  the 
purpose  of  accepting  and  exercising  them,'*  and  that  such  a  provision 
is  not  violated  by  an  act  to  protect  associations,  unions  of  workmen, 
and  persons  in  their  labels,  trademarks  and  forms  of  advertising.*' 
Nor  is  such  provision  violated  by  a  statute  authorizing  the  consolida- 
tion or  merger  of  gas  companies,  which  applies  to  all  gas  companies 
organized  or  to  be  organized  in  the  state  doing  business  in  the  same 
city,  town  or  village.'-  On  the  other  hand  it  has  been  held  that  such 
provision  is  violated  by  a  statute  conferring  on  the  central  committee 
of  one  political  party  only  the  power  to  name  certain  persons  from 
whom  the  governor  nmst  appoint  an  election  commissioner,  as  such 
statute  confers  a  special  privilege  on  the  committee  of  one  political 
jdu-ty,  and  withholds  it  from  the  committees  of  all  oj;her  parties.** 
A  proviso  which  renders  a  criminal  law  unconstitutional  as  special 
or  local  by  exempting  from  its  operation  persons  doing  the  prohibited 
act  in  cei"tain  places  cannot  be  struck  out  leaving  the  remainder  of 
the  act  valid,  if  it  is  obvious  that  the  act  was  enacted  aa  an  entirety 
and  would  not  have  been  passed  without  the  proviso.'*  The  applica- 
tion of  provisions  of  the  kind  now  under  consideration  to  statutes 
prohibiting  bookmaking,  pool  selling,  etc.,  in  certain  places,  while 
permitting  them  in  others,  is  treated  elsewhere  in  this  work." 

77.  Corporations  Generally;  Municipal  Corporations. — Formerly 
corporations  were  generally  if  not  universally  created  by  special  acts 
of  incorporation,"  but  at  the  present  time  the  various  state  con- 
stitutions, as  a  general  nde,  prohibit  this,"  witii  an  expr&ss  exception 

10.  Scbmabs  v.  Wooley,  57  N.  J.  Eq.  16.  See  Corporations,  vol.  7,  p. 
.303,  41  Atl.  939,  73  A.  S.  R.  637,  43   44  et  seq. 

L.R.A.  86.  17.  Walliup    v.    Loornis,   97    U.    S. 

11.  Cohn  V.  People,  149  Hi.  486,  140,  24  U.  K.  (L.  ed.)  895;  In  n; 
37  N.  E.  60,  41  A.  S.  R.  304,  23  Madera  Irrigation  Dist.,  92  Cal.  2m. 
L.R.A.  821;  Schmalz  v.  Wooley,  57  28  Pac  272,  27  A.  S.  R.  106,  14 
N.  J.  Eq.  303,  41  Atl.  939,  73  A.  S.  R.  L.K.A.  755:  Mix  v.  Nez  Perce  County, 
€37,  43  L,R,A.  86;  Perkins  v.  Heert,  19  Idaiio  6:15,  112  Pac.  215,  32  L.R.A. 
13S  N.  Y.  306,  53  N.  E.  18,  70  A.  S.  (N.S.)  534;  Braceville  Coal  Co.  v.  Peo- 
K.  483  and  note,  43  L.R.A.  858.  pie,  147  111.  66,  35  N.  E.  62,  37  A.  S. 

12.  People  V.  People's  Gaslight,  etc.,  R.  206,  22  L.R.A.  340;  Indianapolis  v. 
Co.,  205  111.  482,  68  N.  E.  950,  98  Navin,  151  Ind.  139,  47  N.  E.  525,  51 
A.  S.  R.  244.  N.  E.  80,  41  L.R.A.  337;  In  re  Bank 

13.  State  V.  Washburn,  167  Mo.  of  Commerce,  153  Ind.  460,  53  N.  E. 
680,  67  S.  W.  592,  90  A.  S.  B.  430.       950,  55  N.   E.  224,  47   L.R.A.   489; 

14.  State  V.  Walsh,  136  Mo.  400,  37  Longview  v.  Crawfordsville,  164  Ind. 
S.  W.  1112,  35  L.B.A.  231.  117,  73  N.  E.  78,  3  Ann.  Cas.  496,  68 

15.  See  Gahino,  vol.  12,  p.  720.        L.R.A.  622;  Marion  Trust  Co.  v.  Ben- 
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ia  some  jiirisdictions  as  to  bonking  corporatiionB,*^  and  cases  where,  in 
the  judgment  of  the  legislature,  the  objects  of  Uie  corporation  cannot 
be  attained  under  generaj  laws.^*  The  amendment  or  extension  of  the 
charters  of  existing  corporations,  or  the  increase  or  diminution  of 
their  powers  by  special  act,  is  also  usually  forbidden.**  It  has  fre- 
<]uently  been  held,  however,  that  when  a  corporation  has  been  created,, 
the  prohibition  of  a  provision  of  the  kind  now  under  consideration 
is  not  contravened  by  a  special  act  regulating  the  corporation,  without 
changing  its  organization,*  e.  g.,  changing  the  name  of  an  existing 
rmlroad  corporation  and  giving  it  power  to  purchase  additional  prop- 
erty,- or  providing  for  the  establishment  and  maintenance  of  a  state 
fair,  and  further  providing  that  the  fair  shall  be  under  the  manage- 
ment and  control  of  the  board  of  directors  of  a  corporation  which  was 
in  existence  at  the  time  of  the  pa.ssagc  of  the  act.*  And  a  constitu- 
tional provision  prohibiting  the  amendment  of  existing  charters  by 
.'pecial  act,  but  containing  a  proviso  to  the  effect  that  the  legislature 
may,  by  a  two  thirds  vote  of  each  hoilse,  on  a  concurrent  resolution, 
allow  a  bill  fpr  a  charter  to  be  introduced  and  passed  the  same  as 
other  bills,  is  not  violated  by  a  statute  which  incorporates  a  union 

nett,  169  Ind.  346,  82  N.  E.  782,  124  20.  Mix  v.   Nez   Peree  Ounty,  18 

A.  S.  R.  228;  Cole  v.  Dorr,  80  Kan.  Idaho  OQ-i,  112  Pae.  215,  32  L.R.A. 

251,  101  Pac.  1016,  22  LR.A.(N.S.)  (N.S.)    534;    Braeeville    Coal    Co.  V. 

534;  Kentucky  Live  Stock  Breeder's  People,  147  111.  66,  .35  N.  E.  62,  37 

Ass'n  v.  Hager,  120  Ky.  125,  85  S.  A.  S.  R.  206,  22  L.R.A.  340;  In  re 

W.  738,  9  Ann.  Cas.  50;  State  v.  To-  Bank  of  Commerce,  153  Ind.  460,  53 

ledo,  48  Ohio  St.  112,  26  N.  E.  1061,  N.  E.  950,  47  L.R.A.  489;  Kentucky 

11  L.R.A.  729;  Carolina  Grocery  Co.  Live  Stock  Breeders'  Ass'n  v.  Hager. 

V.  Burnet,  61  S.  C.  205,  39  S.  E.  381,  120  Ky.  125,  85  S.  W.  738,  9  Ann.' 

58  L,R.A.  687;  Burnett  v.  Maloney,  Cas.  50 ;  Carolina  Grocery  .Co.  v.  Bnr- 

97  Tenn.  697,  37  S.  W.  689.  34  LR.A.  net,  61  S.  C.  205,  39  S.  E.  381,  58 

•541;  State  v.  Stewart,  74  Wis.  620,  43  L.R.A.  687;  Riley  v.  Charleston  Union 

N.  W.  947,  6  L.R.A.  394.  Station  Co.,  71  S.  C.  457,  51  S.  E. 

Note:  6  Ann.  Cas.  928.  485,  110   A.    S.   R.   579:    Burnett   v. 

And  see   Corporations,  vol.   7,  p.  Maloney,  97  Tenn.  697,  37  S.  W.  689, 

45.  34   L.R.A.   54L     And   see   Corpora- 

18.  Indianapolis  v.  Navin,  151  Ind.  tions,  vol.  7,  p.  45. 

139,  47  N.  E.  525,  51  N.  E.  80,  41  1.  Indianapolis  v.  Navin,  151  Ind. 

L.R.A.  337;  In  re  Bank  of  Commerce,  139,  47  N.  E.  525,  51  N.  E.  80,  41 

153  Ind.  460,  53  N.  E.  950,  55  N.  E.  L.R.A.  337;  In  re  Bank  of  Commerco. 

224.  47  L.R.A.  489;  Marion  Trust  Co.  153  Ind.  460,  53  N.  E.  950,  55  N.  E. 

V.   Bennett,  169  Ind.   346,  82  N.  E.  224.  47  L.R. A.  489 ;  Longview  v.  Craw- 

782,  124  A.   S.   R.  228.     The   South  fordsville,  164  Ind.  117,  73  N.  E.  78, 

Carolina  constitution   forbids  the  in-  3  Ann.  Cas.  496,  68  L.R.A.  622.    See 

corporation  by  special  act  of  "bank-  also  Corporations,  vol.  7,  pp.  44-45. 

ing  institutions  not  under  the  control  2.  Wallace  v.  Loomis,  97  U.  S.  146, 

of  the  state."     Carolina  Grocery  Co.  24  U.  S.  (L.  ed.)  895;  In  re  Bank  of 

v.  Burnet,  61  S.  C.  205,  39  S.  E.  381,  Commerce,  153  Ind.  460,  53  N.  E.  950, 

58  L.R.A.  687.    As  to  the  incorpora-  55  N.  E.  224,  47  L.R.A.  489. 

tion  of  banks  generally,  see  Banes,  3.  Kentucky    Live   Stock   Breeder^' 

vol.  3,  p.  384.                 ■  Ass'n  v.  Hager,  120  Ky.  125.  85  S.  W. 

19.  Note:  6  Ann.  Cas.  928.  738,  9  Ann.  Cas.  50. 
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depot  company  and  anthonzeB  certain  railroad  corporations  to  aub- 
acribe  to  and  hold  its  stock  and  to  guarantee  its  bonds,  where  the 
introduetdoa  irf  ibe  bill  was  authorised  by  a  concurrent  resolution 
passed  by  a  two  thirds  vote  of  each  house.*  A  constitutional  provision 
that  private  corporations  "may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act"  does  not  require  that  all  private 
corporations  must  be  foni^^ed  under  the  same  general  law,  or  limited  to 
the  exercise  of  the  same  powers;  but  one  law  may  govern  one  class 
of  corporations  and  other  laws  may  govern  other  classes.'  No  attempt 
is  made  in  this  place  to  discuss  the  validity  of  special  laws  creating 
or  regulating  municipal  corporations,  as  this  subject  has  been  treated 
at  length  elsewhere  in  this  work.* 

78.  Schools;  Highways;  Ferries  and  Bridges. — ^The  constitutional 
prohibition  of  special  or  local  legislation  is  often  declared  to  include 
laws  incorporatiLng  or  regulating  school  districts,'  or  regulating  the 
management  and  support  of  public  schools,  the  building  or  repair- 
ing of  schoolhouses,  and  the  raising  of  money  for  such  purposes ;  * 
authorizing  the  laying  out,  opening,  altering,  working  or  maintain- 
ing roads,  highways,  streets  or  allejrs;*  vacating  roads,  town  plats, 
streets  or  alleys ;  *"  or  providing  for  the  age  at  which  citizens  shall 
be  subject  to  road  or  other  public  duty.**    Chartering  or  licensing 

4.  Riley  v.  Charleston  Union  Sta-  649,  56  AtL  1109.  63  L.R.A.  485; 
tion  Co.,  71  S.  C.  457,  A  S.  E.  485,  Ayars'  Appeal,  122  Pa.  St.  266,  16 
110  A.  S.  R.  579.  Atl.  356,  2  L  R.A.  577.    And  see  gen- 

5.  In  re  Madera  Irrigation  Dist.,  92  erally.  Schools,  vol.  24,  p.  559  et  seq. 
Cal.  296,  28  Pac  272,  27  A.  S.  R.  106,  9.  Manigault  v.  Springs,  199  U.  S. 
14  L.R.A.  755;  Roane  Iron  Co.  v.  Wis-  473,  26  S.  Ct.  127,  50  U.  S.  (L.  ed.) 
consin  Trust  Co.,  99  Wis.  273,  74  N.  274  (holding  that  a  navigable  stream 
W.  818,  67  A.  S.  R.  856.  is  not  a  highway  within  such  a  pro- 

6.  See  Counties,  vol.  7,  p.  929  et  hibition) ;  Ellis  v.  Frazier,  38  Ore. 
seq.;  Mt-NiciPAL  Corporations,  vol.  462,  63  Pac.  642,  53  L.R.A.  454; 
19,  pp.  700,  739  et  seq.  Simon  ▼.  Northup,  40   Ore.  487,  40 

7.  Ayars'  Appeal,  122  Pa.  St.  266,  Pac.  560,  30  L.R.A.  171;  Avairs'  Ap- 
16  Atl.  356,  2  LR.A.  577;  Stull  v.  peal,  122  Pa.  St.  266,  16  Atl.  356,  2 
Reber,  215  Pa.  St.  156,  64  Atl.  419,  L.R.A.  577;  In  re  Washington  St., 
7  Ann.  Cas.  415;  Carolina  Grocery  Co.  132  Pa.  St.  257,  19  Atl.  219,  7  L.R.A. 
V.  Burnet,  61  S.  C.  205,  39  S.  E.  381,  193;  Carolina  Grocery  Co.  v.  Burnet, 
58  L.R.A.  687.  In  Stull  v.  Reber,  215  61  S.  C.  205,  39  S.  E.  381.  58  L.R.A. 
Pa.  St.  156,  64  Atl.  419,  7  Ann.  Cas.  687.  In  Ellis  v.  Frazier,  38  Ore.  462, 
415,  it  was  held  that  the  Pennsyl-  63  Pac.  642,  53  L.R.A.  454,  it  was 
vania  statute  (Act  of  June  18,  1895,  held  that  a  statute  imposing  a  tax  on 
P.  L.  .203)  requiring  the  exclusion  bicycles  in  only  certain  counties  of  thef 
from  the  public  schools  of  children  state,  the  amount  of  the  tax  to  be  used' 
who  have  not  been  vaccinated  is  a  valid  for  the  construction  of  bicycle  paths, 
exercise  of  the  state's  police  power,  contravenes  a  constitutional  provision 
and  does  not  violate  the  prohibition  of  against  special  or  local  laws  for  lay- 
tbe  Pennsylvania  constitution  against  ing,  opening  or  working  on  highways, 
local  and  special  legislation  regulating  10.  Ayars'  Appeal,  122  Pa.  St.  266, 
the  affairs  of  school  districte.  16  Atl.  356.  2  L.R.A.  577. 

8.  Riecio  v.  Hoboken,  69  N.  J.  L.  11.  Carolina  Grocery  Co.  r.  Burnet, 
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ferries  or  toll  bridges  by  special  act  is  also  forbidden  by  the  oonstitu- 
tions  of  some  states.** 

79.  Courts;  Jurisdiction  and  Practice;  Rules  of  Evidence.— The 

constitutions  of  the  various  states  frequently  include  among  the  pro- 
hibitions against  special  or  local  laws  all  legislation  regulating  the 
practice  or  jurisdiction  of  courts,**  or  changing  the  rules  of  evidence 
in  any  judicial  proceeding  or  inquiry  before  courts,**  aldermen,  jus- 
tices of  the  peace,  sheriffs,  commissioners,  arbitrators,  auditors,  master? 
in  chancery  or  other  tribunals.*^  Special  or  local  laws  regulating  the 
practice  in  courts  of  justice  are  also  prohibited  by  the  Act  of  Congress 
of  July  30,  1886  (24  Stat,  at  L.  170,  chap.  818),  forbidding  the 
legislatures  of  the  territories  to  enact  special  or  local  statutes  in  certain 
enumerated  cases.**  A  constitutional  prohibition  of  local  or  special 
laws  regulating  the  practice  of  courts  of  justice  does  not  prevent  the 
enactment  of  a  law  regulating  the  practice  of  courts  of  justice  in 
relation  to  a  special  class  of  cases  if  the  class  of  cases  to  which  it  is 
applicable  is  so  intrinsically  different  from  ordinary  actions  as  to 
require  special  legislation,  and  the  law  is  applicable  to  all  cases  of  the 
class,*'  such  as  a  proceeding  to  di^olve  the  marriage  relation  **  or 
to  re-establish  lost  real  estate  records.**  It  has,  however,  been  held 
that  the  appointment  of  an  administrator  and  the  mode  of  selecting 
him  constitute  a  part  of  the  practice  in  probate  courts,  and  a  statule 
providing  for  the  appointment  of  public  adgiinistrators  in  a  single 

61  S.  C.  205,  39  S.  E.  381,  58  L.R.A.       Generally  as  to  the  power  of  the 
.687.  legislature    to    create,    establish,    and 

12.  Nixon  V.  Reid,  8  S.  D.  507,  67  control  courts,  see  CkuniTS,  vol.  7,  p. 
N.  W.  57,  32  L.R.A.  315.     And  see  978  et  seq. 

Ferkies,  vol.  11,  p.  920.  14.  State  v.  Jackson,  80  Mo.  175, 

13.  Deyoe  v.  Superior  Ct.,  140  Cal.  50  Am.  Rep.  499;  Daggs  v.  Orient 
476,  74  Pae.  28,  98  A.  S.  R.  73;  Title,  Ins.  Co.,  136  Mo.  382,  38  S.  W.  85, 
etc..  Restoration  Co.  v.  Kerrigan,  150  58  A.  S.  R.  638.  35  L.R.A.  227;  In 
Cal.  289,  88  Pac.  356,  119  A.  S.  R.  re  Washington  St.,  132  Pa.  St.  257, 
199,  8  L.R.A.(N.S.)  682;  Louisville,  19  Atl.  219,  7  L.R.A.  193.  Generally 
etc.,  R.  Co.  V.  Wallace,  136  111.  87,  as  to  legislative  power  to  pi-escribiB 
26  N.  E.  493,  11  L.R.A.  787;  Strong  rules  of  evidence,  see  Evidbnce,  vol. 
V.  Dignan,  207  111.  385,  69  N.  E.  909,  lo,  p.  863  et  seq. 

99  A.  S.  R.  225;  State  v.  Roby,  1^       15,  i^  re  Washington  St.,  132  Pa. 
^5<^-  168,  41  NE.  145,  51  A.  S.  R.   gt.  257,  19  Atl.  219,  7  L.R.A  193. 

IL\P  i^-^^tn  P'  p^**7oo^"n '°°'       16-  Pon^^  v.  Roman  Catholic  Apos- 
80  Mo.  1/5,  50  Am   Rep   499 ;  D^^  ^^^^^  church,  210  U.  S.  29C,  28  S.  Ct. 
V.  Orient  Ins.  Co.,  136  Mo.  382,  38  S.   „„„   ,„  ^t    q    /t    ^a  \  mm-u 
W.  85,  58  A.   S.  R.  638,  35  L.R.A.   ^^'u^l,^'  ^-  ^^  "^-^  ^^'^^  -,,,  p  , 
227;  lu  re  Washington  St.,  132  Pa.       "vf^.'  9^0^.   R  '-l     S 
St.  257,  19  Atl.  219,  7  L.R.A.  193;   476,  74  Pac.  28,  98  A.  S.  R.  ,3.    And 
Union  Cent.  L.  Ins.  Co.  v.  Chowning,  see  supra,  par.  66. 
86  Tex.  654,  26  S.  W.  982,  24  L.R.A.       18-  Deyoe  v.  Superior  Ct..  140  Cal. 
504;  Love  v.  Liddle,  26  Utah  62,  72  476,  74  Pac.  28,  98  A.  S.  R.  73. 
Pac.  185,  62  L.R.A.  482.  19.  Title,    etc.,    Restoration    Co.  r. 

Notes:    2   L.R.A.    580;    45    L.R.A.   Kerrigan,  150  Cal.  289,  88  Pac  356, 
(N.S.)  911.  8  L.R.A.(N.S.)  682 


Digitized  by 


Google 


26  &  a  L.  STATUTES  5§  80,  81 

county  is  iny(dicl,  tinder  a  constitation  prdubiting  special  legislation 
rogulating  the  practice  in  courta  of  justice.*'  Private  or  local  laws  as 
to  selecting,  drawing,  summoning,  or  impaneling  grand  or  petit  jurors 
are  sometimes  expressly  prohibited,^  and  an  act  attempting  to  change 
the  practice  in  criminal  trials  in  some  cases  so  as  to  give  the  judge  dis- 
cretion to  allow  the  jury  to  disperse  and  not  be  placed  in  charge  of 
an  officer  has  been  declared  to  be  unocaistitutional,  because  it  attempts 
to  confer  upon  each  judge  the  power  to  suspend  the  general  law, 
making  his  discretion  the  only  rule  for  his  conduct.'  In  some  states. 
the  legislature  is  prohibited  from  passing  aiiy  special  law  providing- 
for  ehangjhg  the  methods  for  the  collection  of  debts  or  the  enforcing 
of  judgments.* 

80.  Punishment  of  Offenses;  Game  Laws. — The  constitutions  of 
some  of  the  states  contain  proviedons  to  the  effect  that  no  local  or 
special  acts  shall  be  passed  to  regulate  the  punishment  of  crimes  and 
misdemeanors,*  or  to  remit  fines,  penalties,,  or  forfeitures.*  It  has 
been  held,  however,  that  an  act  which  is  merely  in  the  nature  of  an 
addition  to  former  prohibitions  of  an  existing  statute  on  the  same 
subject,  maJdng  it  more  general  in  its  terms  and  more  universal  in 
its  application,  is  not  unconstitutional  as  special  legislation.*  Special 
or  local  laws  to  provide  for  the  protection  of  game  are  forbidden  in 
some  states,^  and  it  has  been  held  that  fish  are  to  be  classed  as  game 
within  the  meaning  of  such  a  constitutional  inhibition.* 

81.  Creation  of  Offices;  Powers,  Duties  and  Compensation  of  Offi- 
cers.— ^In  some  states  the  constitution  prohibits  special  or  local 
legislation  creating  offices  or  prescribing  the  powers  and  duties  .of 
officers  in  counties,  cities,  boroughs,  townships,  election  or  school 

20.  Strong  v.  Dignan,  207  IlL  385,  949;  Ladd  v.  Holmes,' 40  Ore.  167,  Q6 
m  N.  E.  909,  99  A.  S.  B.  225.  Pac.  714,  91  A.  S.  R.  457. 

1.  People  V.  Ihmn,  157  N.  Y.  528,       Note:  45  L.R.A.(N.S.)  911. 

52  N.  E.  572,  43  L.R.A.  247;  Caro-       6.  Stratman  v.  Com.,  137  Ky.  5D0, 
lira  Grocery  Co.  v.  Burnet,  81  S.  C.  125  S.  W.  1094,  186  A.  S.  R  299,  27 . 
205,  39  S.  E.  381,  58  L.R.A.  687.      L.R.A.(N.S.)  949. 

2.  King  ▼.  State,  87  Tenn.  304,  10  6.  State  v.  Barnes,  22  N.  D.  18,  132 
S..W.  500,  3  L.B.A  210.  N.  W.  215,  Ann.  Caa.  1913E  930,  37 
lA^w  '7^'i7  T^R  r-  SS^'  ^  ^^'^  L.E.A.(N.S.)  114,  applying  this  rule 

XT  .     'J  t'o  *  /5c\^;  to  an  act  making  it  nnlawful  to  keep 

Note:  17  ^R.A.(N.S.)  884.  „         ^^  -^  to  be  run,  anv 

4.  EiZ   parte  Lichtenstem,   67   Cal.  iu.-iL.    i.  •        •  ,.         i 

359^  7  pL  728,  56  Am.  Rep.  713;  tt^S' frfn^IZ^  ^  f  *'''' ^^l 
Ex  parte  Jentfflih,  112  Cal.  468,  44  theatrical  performance,  on  Sunday,  and 
Pac  803,  32  L.R.A.  664;  In  re  Spen-  Pf escribing  penalties  for  violation 
cer,  149  Cal.  396,  86  Pac  896,  117  A.  "'^"^f-    ,.       ,r,_  „  „ 

S.  E.  137,  9  Ann.  Cas.  1105;  Arm-  „/•  ^*™;^°*  5^7  ^°-  ''•  B"™et,- 
strong  V.  ^tate,  170  Ind.  188,  84  N.  E.  61  S.  C.  205,  39  8.  E.  381,  58  L.R.A. 
3,  15  L.R.A.(N.S.)  646;  Stratman  v.  687. 

Com.,  137  Ky.  500,  126  8,  W.  1094,       8.  State  v.  Hi^ns,  51  S.  C.  61,  28 
136  A.   S.  R.  299,  27  L.R.A.(N.S.)    S.  E.  15,  38  L.R.A.  66L 
R.  C.  L.  Vol.  XXV.— 53.        833 
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districts;  *  and  in  others  the  legislature  is  forbidden  to  fix  the  amount 
<HP  manner  of  compensation  to  be  paid  to  any  counly  officer,  by  a  spe- 
cial or  local  act,  except  that  the  laws  may  be  so  made  as  to  grade  the 
compensation  in  proportion  to  the  population  and  necessary  service 
required.^**  A  statute  fixing  the  salaries  of  county  officials  in  counties 
having  a  certain  population  according  to  a  certain  federal  census  vio^ 
lates  a  constitutional  provision  prohibiting  the  passage  of  a  local  law 
'where  a  general  one  could  have  been  enacted."  And  where  a  statute 
fixes  the  compensation  of  an  officer  in  a  particular  locality  upon  a  baas 
entirely  different  from  that  of  all  other  persons  filling  like  offices  in 
the  state,  it  has  been  held  not  to  be  a  general  law,  but  within  the  c<»- 
stitutional  prohibition  against  special  legislation.^' 

VII.  Title  and  Subject  Matter 

Conetitutional  Provisiona 

82.  Terms  of  Provisions  Generally. — In  many  of  the  states  there 
are  constitutional  provisions  to  the  effect  that  no  act  shall  contain 
more  than  one  subject,  which  shall  be  expressed  or  described  in  the 
title.  Sometimes  the  word  "object"  is  used  instead  of  "subject."  And 
it  is  sometimes  provided  that  the  subject  or  object  shall  be  "clearly" 
or  '^briefly"  expressed  in  the  title.  This  difference  of  wording  is 
seldom  referred  to  in  the  judicial  opinions  and  seems  to  be  of  little 
importance  in  the  construction  and  application  of  these  provisions." 

83.  Objects  of  Provisions. — The  mischief  sought  to  be  remedied  by 
the  requirement  of  a  single  subject  or  object  of  legislation  was  the 
practice  of  bringing  together  in  one  bill  matters  having  no  neces.«aiy 
or  proper  connection  with  each  other  but  often  entirely  unrelated 
and  even  incongruous.  By  the  practice  of  incorporating  in  proposed 
legislation  of  a  meritorious  character  provisions  not  deservino;  of  gen- 
eral favor  but  which,  standing  alone  and  on  their  own  merits,  were 
likely  to  be  rejected,  measures  which  could  not  have  been  carried 
without  such  a  device  and  which  were  sometimes  of  a  pernicious 
character  were  often  incorporated  in  the  laws;  for,  to  secure  needed 
and  desirable  legislation,  members  of  the  legislature  w»e,  by  this 
means,  often  induced  to  sanction  and  actually  vote  for  provisions 
which,  if  presented  as  independent  subjects  of  legislation,  would  not 
have  received  their  support.  It  was  also  the  piuctice  to  include  in  the 
same  bill  wholly  unrelated  provisions,  with  the  view  of  combining 

.  9.  Ayars'  Appeal,  122  Pa.  St.  266,  133  S.  "W.  1,  34  L.R.A.{N.S.)  1060. 
16  Atl.  356.  2  L.R.A.  577.  12.  Henderson  v.  Koenig,  168  Mo. 

10.  Carolina  Grocery  Co.  v.  Burnet,  356.  68  S.  W.  72,  57  L.H.A.  659. 
61  S.  C.  205,  39  S.  E.  381,  58  L.R.A.      13.  Notes:    61  Am.   Deo.   337j  84 
687.  A.  S.  E.  70. 

11.  State  V.  Williams,  232  Mo.  56, 
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in  favor  of  the  l»]I  the  supporters  of  each,  and  thus  seoaring  tiie  pafi- 
£age  of  several  measures,  no  one  of  which  could  succeed  on  its  own 
merits.  To  do  away  with  this  hedge  podge  or  "log  rolling"  legisla- 
tion waa  one,  and  perhaps  the  primary,  object  of  these  constitutional 
provisions.**  Another  abuse  that  developed  in  legislative  bodies  was 
the  practice  of  enacting  laws  under  false  and  misleading  titles,  thereby 
concealing  from  the  members  of  the  legislature,  and  from  the  pec^le, 
the  true  nature  of  the  laws  so  enacted.  It  is  to  prevent  surreptitious 
legislation  in  this  manner  that  the  subject  or  object  of  a  law  is 
required  to  be  stated  in  the  title."  While  the  objects  of  these  coQ' 
stitutional  provisions  are  variously  stated,  the  authorities  are  agreed 
that  they  were  adopted  to  remedy  these  and  similar  abuses.**    The 

11.  Pioneer  Irrigation  Dist.  v.  Brad-  Co.,  86  Va.  1,  0  8.  B.  769,  19  A.  S. 

ley,  8   Idaho   310,  68   Pac.  295,   101  R.  858. 

A.  S.  B.  201;  People  v.  McBride,  234  Notes:  85  Am.  Deo.  360;  64  A.  S. 

111.  146,  84  N.  E.  865,  123  A.  S.  R.  R.  72;  20  Ann.  Cas.  326;  Ann.  Caa. 

82,  14  Ann.  Cas.  994;  O'Connor  v.  1915A  80. 

St.  Louis  Transit  Co.,  198  Mo.  622,  97  16.  Montdair  v.  Ramsdell,  107  U.  S. 

S.  W.  150,  115  A.  S.  B.  495,  8  Ann.  147,  2  S.  Ct.  391,  27  U.  S.  (L.  ed.) 

Cas.  703;  State  v.  Brodnax,  228  Mo.  431;  Bead  v.  Plattsmouth,  107  U.  S. 

25,  128  S.  W.  177,  187  A.  S.  R.  613;  568,  2  S.  Ct  208,  27  U.  S.  (L.  ed.) 

NeuendorfE  v.  Duryea,  69  N.  T.  557,  414;   Lindsay  v.  United  States  Sav., 

25  Am.  Rep.  235  and  note;  Northern  etc.,  Aas'n,  120  Ala.  156,  24  So.  171, 

Counties  Invest,    Trust   v.    Sears,   30  42  LJl.A.  783;  Clendaniel  v.  Conrad, 

Ore.  388,  41  Pao.  931,  35  L.R.A.  188;  3  Boyce  (Del.)  549,  83  Atl.  1036,  Ann. 

Giddings  v.  Antonio,  47  Tex.  548,  26  Cas.  1915B  968;  Central  of  Geoj^a  R. 

Am.  Bep.  321.  Co.  v.  State,  104  Ga.  831,  31  S.  E. 

Notes:  61  Am.  Dee.  338;  64  A  S.  531,  42  L.R.A.  518;   State  v.  Dolan, 

R.  72;  79  A.  S.  B.  476,  477.  13  Idaho  693,  92  Pac.  995,  14  L.R.A. 

16.  Carter  County  V.  Sinton,  120  TJ.  (N.S.)    1259;   Christy  v.  Elliott,  216 

S.  517,  7  S.  Ct.  650,  30  U.  S.  (L.  ed.)  111.  31,  74  N.  E,  1035,  108  A.  S.  B. 

701;  Bosworth  v.  SUte  University,  166  196,  3  Ann.  Cas.  487,  1  L.R.A.(N.S.) 

Ky.  436,  179  S.  W.  403,  L.R.A1917B  215;  People  v.  Chicago,  256  III.  558, 

808  and  note;  Davis  v.  State,  7  Md.  100  N.  E.  194,  Ann.  Cas.  1913E  305, 

151,  61  Am.  Dec.  331;  Parkinson  v.  43    L.RJi.(N.S.)     954.      Galpin    v. 

State,  14  Md.  184,  74  Am.  Dec.  522;  Chicago,  269  111.  27,  109  N.  E.  718^ 

Somerset  County  v.  Pocomoke  Bridge  L.R.A.1917B    176;    State    v.    Hyde, 

Co.,  109  Md.  1,  71  Atl.  462,  16  Ann.  129  Ind.  296,  28  N.  E.  186,  13  L.R.A. 

Cas.  874;  Vemor  v.  Martindale,  179  79;   Henderson  v.  London,  etc.,   Ins. 

Mich.  137,  146  N.  W.  338,  Ann.  Cas.  Co.,  135  Ind.  23,  34  N.  E.  565,  41 

1915D'  128;  Paston,  etc.,  Irr.  Canal,  A.  S.  R.  419,  20  L.R.A.  827;  Hen- 

etc,  Co.  V.  Farmers',  etc.,  Irrigation,  derson    v.    State,    137    Ind.    ^2,    86 

etc,  Co.,  45  Neb.  884,  64  N.  W.  343,  N.  E.  257,  24  L.R.A.  469;   State  v. 

50    A.    S.   B.   585,   29   L.R.A   853;  Gwhardt,  145  Ind.  439,  44-N.  B.  469, 

State  V.  Tibbets,  52  Neb.  228,  71  N.  33  L.R.A  318;  Parks  v.  State,  159 

W.  990,  66  A.  S.  R.  492;  Neuendorff  Ind.   211,  64  N.   E.   862,  59  L.R.A. 

V.  Duryea,  69  N.  T.  557,  26  Am.  Rep.  190;  Republic  Iron,  etc.,  Co.  v.  State, 

235    and    note;    Power   v.    Kitching,  160  Ind.  379,  66  N.  E.  1005,  62  L.R.A. 

10    N.    D.    254,    86   N.    W.    737,    88  136;  Knight,  etc.,  Co.  v.  MiUer,  173 

A.  S.  R.  691;  Giddings  v.  Antonio,  47  Ind.  27,  87  N.  E.  623,  18  Ann.  Cas. 

Tex.  648,  26  Am.  Bep.  321;  Fidelity  1146;  Moore-Mansfleld  Constr.  Co.  v. 

Ins.,  etc.,  Co.  v.  Shenandoah  Yal.  B.  Indianaitolis,  etc.,  R.  Co.,  179  Ind.  356, 
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purposes  of  these  constttational  provisions  have  been  summarised  as 
follows:  (1)  to  prevent  "log  rolling"  legislation;  (2)  to  prevent  axa- 
prise,  or  fraud,  in  the  legislature  by  means  of  proviaons  in  bills  of 
which  the  titles  give  no  intimation,  and  (3)  to  apprise  the  people 
of  the  subject  of  legislation  under  consideration.*' 

84.  Mandatory  Character  of  Provisions. — In  a  few  jurisdictions 
the  constitutional  provision  that  a  statute  shall  contain  but  one  sub- 
ject, which  shall  be  expressed  in  the  title,  has  been  held  merely  direc- 
tory to  the  members  of  the  legislature,  and,  while  operative  on  their 
consciences,  relates  only  to  bills  during  their  progress  through  the  leg- 
islative body,  so  that  a  failure  to  comply  with  it  does  not  a£Fect  the 
validity  of  a  law  which  is  otherwise  duly  raacted.**  But  the  view 
that  this  provision  is  merely  directory  seems  to  conflict  with  the 
fundamental  principle  of  constitutional  construction  that  whatever  is 
prohibited  by  the  constitution,  if  in  fact  done,  is  ineffectual.**  And 
the  vast  preponderance  of  authority  holds  such  provisions  to  be  man- 
datory and  that  a  failure  to  comply  with  them  renders  a  statute  void.^ 

101  N.  E.  296,  Ann.  Cas.  1915D  917,  Notes:  61  Am.  Deo.  338;  79  A.  S, 
44  L.R.A.(N.S.)  816;  Cook  v.  Mai^  R.  476;  1  Ann.  Cas.  584;  Ann.  Cas. 
BhaU  County,  119  la.  384,  93  N.  W.  1915A  79. 

372, 104  A.  S.  R.  283;  Sisson  v.  Buena  17.  Moore-Mansfleld  Constr.  Co.  v. 
Yiata  County,  128  la.  442,  104  N.  W.  Indianapolis,  etc.,  R.  Co.,  179  Ind. 
454,  70  L.R.A.  440;  State  v.  Hntehin.  856,  101  N.  E.  296,  Ann.  Cas.  1915D 
son  Ice  Cream  Co.,  68  la.  1,  147  N.  917,  44  L.R.A.(N.S.)  816;  Somerset 
W.  195,  L.E.A.19r7B  198;  State  v.  County  v.  Pooomoke  Bridge  Co.,  109 
Burgdoerfer,  107  Mo.  1, 17  S.  W.  646,  Md.  1,  71  Atl.  462,  16  Ann.  Cas.  874; 
14  L.R.A.  846;  O'Connor  v.  St.  Louis  Johnson  v.  Harrison,  47  Minn.  575, 
Transit  Co.,  98  Mo.  622,  97  S.  W.  50  N.  W.  923,  28  A.  S.  R.  382;  State 
150,  115  A.  S.  R..495,  8  Ann.  Cas.  v.  Superior  Ct.,  28  Wash.  317,  68  Pac. 
•703;  State  v.  McKinney,  29  Mont.  '375,  957,  92  A.  S.  R.  831. 
•74  Pac  1095,  1  Ann.  Cas.  579  and  Note:  61  Am.  Dec.  339. 
note;  People  v.  Howe,  177  N.  Y.  489,  18.  Jackson  v.  State,  102  Miss.  663, 
69  N  E.  1114,  66  L.R.A.  664;  State  ▼.  59  So.  873,  Ann.  Cas.  1915A  1213; 
Nomiand,  3  N.  D.  427,  57  N.  W.  85,  Mississippi  University  v.  Waugh,  105 
44  A  8  R.  572;  State  v.  Richardson,  Miss.  623,  62  So.  827,  L.R.A.1915D 
48  Ore.  309,  85  Pac.  225,  8  L.R.A.  588 ;  State  v.  PhUlips,  109  Miss.  22,  67 
(N  S  )  362;  Pierson  v.  Minnehaha  So.  651,  L.R.A.1915D  580. 
County,  28  S.  D.  534,  134  N.  W  212,       Notes:  61  Am.  Dec  340;  64  A.  S. 

36    L.R.A.    (N.S.)    261;    ^man    v    R.  72. 

State,  87  Tenn.  109,  9  8.  W.  372,  1  19.  See  CoNsrmmoKAL  Law,  vol 
Ii.R.A.  497;  McCormick  v.  State,  135  6,  p.  56. 

Tenn  218  186  S.  W.  95,  L.R.A.1916P  20.  MobUe  Dry-Docks  C».  v.  Mo- 
382-  "Fidelity  Ins.,  eta.,  Co.  v.  Shen-  bile,  146  Ala.  198,  40  So.  205,  9  Ann. 
and^  Val  R.  Co.,  86  Va.  1,  9  S.  E.  Cas.  1229,  3  L.R.A.(N.S.)  822;  Gal- 
759  19  A  S.  R.  858;  Com.  v.  Brown,  pin  v.  Chicago,  269  111.  27,  109  N.  E. 
fll  Va  762  21  S.  E.  357,  28  L.R.A.  713,  L.RA.1917B  176;  State  v.  Hann, 
110-  Lacey  V.  Palmer,  93  Va.  159,  24  61  Kan.  146,  59  Pac.  340,  47  L.R.A. 
S  E  930,  57  A.  S.  R.  795,  31  L.R.A.  369;  State  v.  Burgdoerfer,  107  Mo.  1, 
822-*McNeeley  v.  South  Penn  OU  Co.,  17  S.  W.  646,  14  L.R.A.  846;  State  v. 
?2  W  Va.  616. 44  S.  E.  508,  62  L.R.A.  Tibbets,  52  Neb.  228,  71  N.  W.  990, 
MO      **•       '  66  A,  S.  B.  492;  B«»l  v.  Vixat  Judicial 
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There  can,  of  course,  be  no  question  of  the  mandatory  character  of 
such  a  provision  where  the  constitution  in  which  it  is  contained  pro- 
vides in  effect  that  its  provisions  are  mandatory  and  prohibitive,  un- 
less declared  to  be  otherwise  by  express  words.* 

85.  Construction  of  Provisions. — While  these  constitutional  provi- 
sions are  mandatory,  they  should  be  reasonably  and  liberally  con- 
strued,' due  regard  being  had  to  their  object  and  purpose.'  They 
must  receive  a  fair  and  reasonable  construction  which  will  repress 
the  evil  designed  to  be  guarded  against,  but  which,  at  the  same  time, 
will  not  render  them  oppressive  or  impracticable.*  While  these  provi- 
sions should  be  so  enforced  as  to  guard  against  the  evils  which  they 
were  intended  to  remedy,  they  should  not  be  so  construed  as  to  hamper 
or  cripple  legislation,  to  multiply  the  number  of  laws  unnecessarily, 

District  Court,  28  Nev.  280,  81  Pae.  201  and  note:  Ritchie  t.  People,  155 

875, 113  A.  S.  B.  854,  6  Ann.  Cas.  982,  Dl.  98,  40  N.  E.  454,  46  A.   8.  B. 

1  LJl.A.(N.S.)  843;  Worthington  v.  315,  29  L.B.A.  79;  Christy  v.  Elliott, 

District  Ct,  37  Nev.   212,   142   Pae.  216  lU.  31,  74  N.  E.  1035,  108  A.  S. 

230,   Ann.   Cas.  1916E  1097,  L.B.A.  R.   196,  3  Ann.  Cas.  487,  1  L.R.A. 

1916A  696;  Garrigan  v.  Kennedy,  19  (N.S.)  215;  People  v.  McBride,  234 

S.  D.  U,  101  N.  W.  1081,  117  A.  8.  111.  146,  84  N.  E.  865,  123  A.  S.  B. 

R.  927,  8  Ann.  Cas.  1125;  Bowe  v.  82,  14  Ann.  Cas.  994;  People  v.  Price, 

Richards,  32  S.  D.  66,  142  N.  W.  664,  257  Dl.  587,  101  N.  E.  196,  Ann.  Cas. 

L.BA..1915E  1069;  State  v.  Tardley,  1914A  1154;  State  v.  Topeka  Club,  82 

95  Tenn.  546,  32  S.  W.  481,  34  L.B.A  Kan.  756,  109  Pae.  183,  20  Ann.  Cas. 

656;    State   v.    Schlits  Brewing   Co.,  320,  29  L.B.A. (N.S.)    722;   State  v. 

104   Tenn.   715,  59   S.   W.   1033,  78  Pioneer  Press  Co.,  100  Minn.  173,  110 

A.  S.  B.  941  and  note;  State  v.  Bur-  N.  W.  867,  117  A.  S.  B.  684,  10  Ann. 
row,  119  Tenn.  376,  104  8.  W.  526,  Cas.  351,  9  L.B.A(N.8.)  480;  State 
14  Ann.  Cas.  809;  Acklen  v.  Thomp-  v.  Borgdoerfer,  107  Mo.  1,  17  S.  W. 
son,  122  Tenn.  43,  126  S.  W.  730,  646,  14  L.B.A.  846;  State  v.  Wood- 
135  A.  S.  B.  851;  Giddings  v.  San  mansee,  1  N.  D.  246,  46  N.  W.  970,  11 
Antonio,  47  Tex.  548,  26  Am.  Bep.  L.B.A.  420. 

321;  Lacey  v.  Palmer,  93  Va.  159,  Notes:  61  Am.  Dec.  340;  69  Am. 
24  8.  E.  930,  57  A.  S.  B.  795,  31  Dee.  232;  74  Am.  Dee.  119;  82  Am. 
LB. A.  822;  State  t.  Superior  Ct,  Dec.  110;  64  A.  8.  B.  72;  Ann.  Caa. 
28  Wash.  317,  68  Pae  957,  92  A.  S.  B.  1915A  83. 

831.  3.  O'Connor  v.    St.   Louis   Transit 

Notes:  61  Am.  Dec.  340;  64  A.  8.   Co.,  198  Mo.  622,  97  S.  W.  150,  115 

B.  70,  72;  86  A.  S.  B.  275;  Ann.  Cas.  A.  S.  B.  495,  8  Ann.  Cas.  703;  State 
1915A  82.  V.  Brodnax,  228  Mo.  25,  128  S.  W. 

1.  Lewis  V.  Dunne,  134  Cal.  291,  66  177,  137  A.  S.  B.  613;  State  v.  Smith, 
Pae.  478,  86  A.  S.  B.  257,  55  L.B.A.  233  Mo.  242, 135  S.  W.  465,  33  L.B.A. 
833.  (N.S.)  179;  Nalley  v.  Home  Ins.  Co., 

Note:  61  Am.  Dec.  340.  250  Mo.  462, 157  S.  W.  769,  Ann.  Cas. 

2.  Deyoe  v.  Superior  Ct.,  140  CaL  1915A  283. 

476,  74  Pae.  28,  98  A.  8.  B.  73;  Bob-       4.  Van  Dyke  v.  Geary,  244  U.  S.  39, 

inson  v.  Kerr^an,  151   Cal.  40,  90  37  8.  Ct.  483,  61  IJ.  8.  (L.  ed.)  973; 

Pae.  129,  121  A.  8.  B.  90,  12  Ann.  Belleville,  etc,  B.  Co.  v.  Gregory,  15 

Cas.  829;  Plumb  v.  Christie,  103  Ga.  111.  20,  58  Am.  Deo.  589;  Blaker  v. 

686,   30   8.  B.  759,  42  L.B.A.   181;  Hood,  63  Kan.  499,  36  Pae.  1115,  .24 

Pioneer  Irrigation  Dist.  v.  Bradley,  8  L.B.A  854;  Floyd  ▼.  Perrin,  30  S.  C. 

Idaho  310,  68  Pae.  295,  101  A.  S.  B.  1,  8  S.  £.  14,  2  L.B.A.  242;  Hyman  v. 
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or  to  promote' controveray  in  regard  to  the  validity  of  legislative  enact- 
ments.* This  limitation  on  the  exercise  of  the  legislative  power  in 
the  enactment  of  laws  is  not  exempt  from  the  general  role  that  it  is 
only  a  clear  violation  of  the  constitution  which  will  justify  the  courts 
in  overruling  the  legislative  will.  Every  legislative  act  is  presumed 
to  be  constitutional,  and  every  intendment  must  be  indulged  by  the 
courts  in  favor  of  its  validity.*  The  limitation  must  be  liberally  con- 
strued with  a  view  to  upholding  legislation.'  The  objection  should 
be  grave,  and  the  conflict  between  the  statute  and  the  constitution 
palpable,  before  the  judiciary  should  disregard  a  legislative  enactment 
upon  the  ground  that  it  embraces  more  than  one  subject  or  object,  or 
if  it  embraces  but  one  subject  or  object,  that  it  is  not  sufficiently 

State,  87  Tenn.  109,  9  S.  W.  372,  1  46    L.R.A.(N.S.)    363;    Garrigan    v. 

L.B.A.  497;  FideUty  Ins.,  etc.,  Co.  Vk  Kennedy,   19   S.   D.   11,   101   N.   W. 

Shenandoah  Val.  R.  Co.,  86  Va.  L  8  1081,  17  A.  S.  R.  927,  8  Ann.  Cas. 

S.  E.  759, 19  A.  S.  R.  858.  1125. 

5.  JndBon  v.  Bessemer,  86  Ala.  240,  Note:  79  A.  S.  R  457. 

6  So.  267,  4  L.R.A.  742 ;  Clendaniel  v.  See  Constitdtionai:.  Law,  vol.  6,  p. 

Conrad,  3  Boyce  (Del.)  549,  83  Atl.  97  et  seq. 

1036,  Ann.  Cas.  1915B  968;  Monaghan  7.  Carter  Couniy  y.  Sinton,  120  U. 

V.  Lewis,  5  Pcnn.  (Del.)  218,  59  AtL  S.  517,  7  S.  Ct.  650,  30  U.  S.  (L.  ed.) 

948,  10  Ann.  Cas.  1048;  People  v.  Me-  701;   Clendaniel  v.   Conrad,  3  Boyce 

Bride,  234  lU.  146,  84  N.  E.  865,  123  (Del.)   549,  83  Atl.  1036,  Ann.  Cas. 

A.  S.  R.  82, 14  Ann.  Cas.  994;  Moore-  1915B   968;    Monaghan    v.   Lewis,   5 

Mansfield  Constr.  Cq.  v.  Indianapolis,  Penn.    (Del.)    218,   59    Atl.    948,    10 

etc.,  R.  Co.,  179  Ind.  356,  101  N.  E.  Ann.   Cas.  1048;  People  v.  McBride, 

296,  Ann.  Cas.  1915D  917,  44  L.R.A.  234  111.  146,  84  N.  B.  865,  123  A.  S. 

(N.S.)    816;   Parkinson   v.    State,  14  R.  82,  14  Ann.  Cas.  994;  Henderson 

Md.  184,  74  Am.  Dec.  522;  State  v.  v.  London,  etc.,  Ins.  Co.,  135  Ind.  23, 

McKinney,    29    Mont.    375,    74    Pac.  34  N.  E.  565,  41  A.  S.  R.  410,  20 

1095,  1  Ann.  Cas.  579  and  note;  State  L.R.A.  827;  State  v.  Hutchinson  Ice 

V.  Tibbets,  52  Neb.  228,  71  N.  W.  990,  Cream  Co.,  168  la.  1,  147  N.  W.  195, 

66  A.  S.  R.  492;  State  v.  Nomland,  3  L.R.A.1917B  198;  Rathbone  v.  Hop- 

N.  D.  427,  57  N.  W.  85,  44  A.  S.  R.  per,   57   Kan.   240,   45  Pac  610,   34 

572;  Ryan  v.  LouisviUe,  etc..  Terminal  L.R.A.  674;  State  v.  Sherman,  81  Kan. 

Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45  874,  107  Pac.  33,  135  A.  S.  R.  403; 

L.R.A.  303.  Tuttle  v.  Strout,  7  Minn.  465,  82  Am. 

Notes:  61  Am.  Dec.  339;  64  A.  S.  Dec.  108  and  note;  St.  Louis  v.  Lies- 

R.  72;  1  Ann.  dta.  584;  Ann.   Cas.  sing,  190  Mo.  464,  89  S.  W.  611,  109 

1915A  84.  A.  S.  R.  774,  4  Ann.  Cas.  112, 1  L.R.A. 

6.  Alabama  Great  Southern  R.  Co.  (N.S.)  918;  Power  v.  Kitching,  10  N. 
V.  Reed,  124  Ala.  253,  27  So.  19,  82  D.  254,  86  N.  W.  737,  88  A.  S.  R. 
A.  S.  R.  166;  Mobile  Dry-Docks  Co.  691;  Cwn.  v.  Brown,  91  Va.  762,  21 
V.  Mobile,  J46  Ala.  198,  40  So.  205,  S.  B.  357,  28  L.R.A.  110;  Laccy  v. 
9  Ann.  Cas.  1229,  3  L.R.A. (N.S.)  822;  Palmer,  93  Va.  159,  24  S.  E.  930,  57 
State  V.  Tibbits,  52  Neb.  228,  71  N.  A.  S.  R.  795,  31  L.R.A.  822;  Hurley 
W.  990,  <56  A.  S.  R  492;  Boomm  v.  v.  Hurley,  110  Va.  31,  65  S.  E.  472, 
Connelly,  66  N.  J.  L.  197,  48  Atl.  955,  18  Ann.  Cas.  968;  Laneey  v.  King 
88  A.  S.  R.  469;  Pacific  Elevator  Co.  County,  15  Waah.  9,  46  Pac  645,  34 
y  P<»r*landj  65  Ore.  849, 133  Pae.  72,  L.R.A.  817. 
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expreeaed  by  the  title.'  Where,  after  having  applied  the  general  prin- 
ciples governing  the  construction  of  constitutional  provisions,  a  court 
is  still  in  doubt  as  to  the  constitutionality  of  an  act,  it  should  sustain 
the  same.*  But  the  constitutional  requirement  must  1m  complied  with, 
and  the  court  cannot  uphold  an  act,  or  part  of  an  act,  the  subject  of 
which  is  not  mentioned  in  nor  is  within  the  scope  of  the  title.** 

86.  Enactments  to  Which  Applicable. — These  constitutional  provi- 
sions, which  ordinarily  refer  to  the  title  and  subject  of  every  act,  bill 
or  law,  are  usually  found  in  the  parte  of  the  constitutions  which  relate 
to  the  legislative  departments  of  the  state,  and  for  this  reason,  as  well 
as  because  of  their  terms,  are  ordinarily  applicable  only  to  statutory 
enactments  of  the  legislature.**  They  have  no  application  to  munic- 
ipal ordinances.**  In  proposing  a  constitutional  amendment,  the 
legislature  does  not  exercise  its  legislative  power,  but  performs  a  special 
function  delegated  to  it  by  the  constitutional  provision  by  which  the 
proposal  of  amendments  is  sanctioned.**  For  that  reason  a  constitu- 
tional provision  relating  to  the  title  and  subject  matter  of  statutes  has 
no  application  to  legislation  proposing  an  amendment  to  the  con- 
stitution.** It  has  been  contended  that  there  is  some  difference  in 
the  rule  between  an  act  which  is  submitted  to  popular  vote  and  one 
which  becomes  operative  without  such  a  vote.  But  there  is  no  reason 
or  foundation  for  such  a  distinction.  Presumably  a  motive  which 
would  influence  a  legislator  in  voting  for  the  act  would  equally 
influence  an  elector,'  and  a  title  which  would  direct  the  mind  of  a 
legislator  to  the  general  subject  of  an  act  would  fairly  direct  the  mind 
of  the  vo'.er  to  the  same  subject.*'  In  a  few  of  the  constitutions  the 
provisions  are  restricted  to  private  and  local  bills.  Under  such  a  pro- 
vision, where  a  subject  of  a  local  nature  is  contained  in  a  local  statute, 
but  not  expressed  in  the  title,  the  act  is  void ;  *•  but  it  has  been  held 
that  general  provisions  contained  in  a  local  bill  are  not  void  because 

8.  Montclair  v.  Ramsdell,  107  U.  S.  74  Pac.  167,  102  A.  S.  B.  34;  People 
147,  2  S.  Ct.  391,  27  U.  S.  (L.  ed.)  v.  Perkins,  56  Colo.  17,  137  Pac.  55, 
431.  Ann.    Cas,   1914D    1154;    Coonev   v. 

9.  State  V.  McKinney,  29  Mont.  375,  Foote,  142  Ga.  647,  83  S.  E.  537,  Ann. 
74  Pac  1095,  1  Ann.   Cas.  579  and  Cas.  1916B  1001  and  note. 

""l?".       1    A        /^       «e     »        n  Notes:  19  A.  S.  R.  872;  64  A.  S. 

io?l?l*lo     ^^-  ^^'        '         ■  R-  80;  Ann.  Cas.  1916B  1005. 

10  Rowe  V  Richards  32  S  D.  66  ^*-  ^^P'®  ^-  *^«^"^«'  234  111.  146, 
142  N.  W.  664,  L.R.A.1915E  1069.     '  ^  ^•^-  ^^'  ^l^  •*^-   ^•,^-  ^2,  14 

11.  Tarkio  V  Cook,  120  Mo.  1,  25  ^"-^ff-ffti  ®**i^/-„^f  «"??.t'c?? 
S.  W.  202,  41  A.  S.  R.  678  and  note.   ^re.  309,  85  Pac.  225,  8  L.B.A.(N.S.) 

12.  See  Municipal   Corpoeations,  362. 

vol.  19,  p.  815.  Note:  50  L.B.A.(N.S.)   206. 

13.  CoNSTiTDTiONAL  Law,  vol.  6,  16.  Belleville,  etc.,  R.  Co.  v.  Qreg- 
p.  29.  oiy,  15  HI.  20,  58  Am.  Dec  588. 

14  Peopl*  T.  Soura,  31  Colo.  369,      Note:  69  Am.  Dee.  649. 
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not  expressed  in  the  tiil&^'  And  it  seems  that  local  exceptions  in  a 
general  statute,  though  not  indicated  in  the  title,  are  valid,  but  if  not, 
they  do  not  avoid  the  whole  act,  but  are  simply  themselves  inopera- 
tive.*' Where  the  provision  is  expressly  limited  in  its  application  to 
private  and  local  bills  it  can,  of  course,  have  no  application  to  public 
and  general  acts.**  These  constitutional  provisions  can,  of  course, 
have  no  application  to  laws  in  force  at  the  time  of  their  adoption." 

87.  Effect  of  Violation. — Since  these  provisions  are  mandatory,  a 
statute  which  does  not  comply  with  them  must  be  void  either  in  vrhcAe 
or  in  part.*  So  much  of  the  subject  of  a  statute  as  is  not  expressed 
in  the  title,  or  is  not  germane  to  the  subject  expressed  in  the  title, 
is  invalid.'  In  other  words,  where  an  act  is  broader  than  its 
title  it  can  only  be  operative  as  to  that  part  of  it  which  is  indicated 
by  its  title ;  *  for  the  title  of  an  act  defines  its  scope!  and  it  can  contain 
no  valid  provision  beyond  the  range  of  the  subject  or  object  there 
stated.*  But  it  does  not  follow  from  the  fact  that  a  statute  has  an 
insufficient  title  that  the  whole  statute  is  unconstitutional.  To  the 
contrary,  if  the  elimination  of  the  subjects  treated  of  in  the  body  of 
the  enactment,  and  which  are  not  expressed  in  its  title,  would  leave 
a  law  complete  within  itself,  sensible,  capable  of  being  executed,  and 
wholly  independent  of  that  which  is  rejected,  the  statute  will  stand 
and  be  enforced  as  to  the  subject  which  is  both  expressed  in  the  title 
and  dealt  with  in  the  body  of  the  act.*  But  if  an  act  is  broader  than 
its  title  and  the  subjects  or  objects  not  covered  by  the  title  are  so  inti- 
mately connected  with  the  one  indicated  by  the  title  that  the  portion 
of  the  act  relating  to  them  cannot  be  rejected  and  leave  a  complete 
and  sensible  enactment  which  is  capable  of  being  executed,  the  entire 

17.  People  V.  McCann,  16  N.  Y.  58,  L.R.A.  171;  Rowe  ▼.  Bichards,  32  S. 
69  Am.  Dec.  642  and  note.  D.  66,  142  N.  W.  664,  L.R.A.1915E 

18.  Note:  69  Am.  Dec.  649.  1069;   Giddings   v.   San   Antonio,   47 
1«.  Perkins  v.  Heert,  158  N.  Y.  306,   Tex.  548,  26  Am.  E^.  321. 

53  N.  E.  18,  70  A.  S.  R.  483,  43  Noteo:  19  A.  S.  R.  873;  64  A.  S. 
L.R.A.  858;Lawtonv.  Waite,103  Wis.  R.  76. 

244,  70  N.  W.  321,  45  L.R.A.  616.  S.  Lacey  v.  Palmer,  93  Va.  159,  24 

20.  State  v.  Robinscm,  35  Neb.  401,   S.  E.  930,  57  A.  S.  R.  795,  31  L.R.A. 

53  N.  W.  213, 17  L.E.A.  383.  822  ,        i-.iv    . 

T»ln%  ^o^q^'w  fn^^ri  ?q ^^  *•  S*»*«  "•  Fe^Puson.  W*  La.  249, 28 
Tenn.  716,  59  S.  W.  1033,  78  A.  S.  B.   So.  917,  81  A.  S  R  123 

2:  Ex  parte  Knight,  52  Fla.  144,  J-St'l^\^^J%  ^^  ^"^  ^^t^ 
41  So.  786,  120  A.  S.  R.  191;  Fle^  |f-  f^'  ?^  V-  «•  f  J  ^osw«^  ^• 
ing  v.  Greener,  173  Ind.  260,  90  N.  E.  ^"^In^^T^^io^^^^y;  *^cJ  ^^®  ^• 
72T  73, 140  A.  S.  R.  254,  21  Ann.  Cm.  ^-  ^^'  L^A.1917B  808;  Somerset 
959;  Bosworth  v.  State  University,  F,<?°*y^-  f?*'*l^°^^.^P'^se  Co.,  109 
166  Ky.  436,  179  S.  W.  403,  L.R.A.  ^d.  1,  71  Atl.  462,  16  Ann.  Caa.  874; 
1917B  808;  Hamilton  v.  Minneapolis  State  v.  Justus,  85  Mmn.  279,  88  N. 
Desk  Mfg.  Co.,  78  Minn.  3,  80  N.  W.  W.  759,  89  A.  S.  R.  550,  56  L.R.A. 
693,  79  A.  S.  R.  350;  Simon  v.  North-  757;  Wenham  v.  State,  66  Neb,  394, 
up,   27  Ore.   487,  40   Pac   560,   30  91  N.  W.  421,  68  UEUL  826;  Com.  v. 
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act  must  be  held  to  be  invalid ; '  and  some  of  the  constitaticmB  czpfeesly 
recognize  this  rule.'  It  has  been  held  that  if  an  act  contains  more  than 
one  subject,  and  only  one  subject  is  expressed  in  the  title,  the  whole 
aet  ia  a  nullity,"  but.  this  seems  to  be  inconsistent  with  the  rule  which 
has  been  declared  by  both  judicial  construction  and  express  constitu- 
tional provisions  and  it  has  received  very  limited  recognition.*  And 
it  has  been  doubted  whether  a  law,  otherwise  constitutional,  would  bo 
rendered  void  by  the  introduction  of  a  single  foreign  or  irrelevant 
subject  into  it,  and  where  such  subject  was  not  indicated  in  the  title. 
In  such  a  ca«e,  it  has  been  declared,  the  irrelevant  matter  would  be 
rejected  as  void,  while  the  principal  subject  of  the  law  \yould  be  sup- 
ported if  properly  described  in  the  title.*'  But  if  an  act  be  composed 
of  a  number  of  discordant  and  dissimilar  subjects,  so  that  no  one  could 
be  clearly  recognized  as  the  controlling  or  principal  one,  the  whole 
law  would  be  void.**  While  the  courts  will,  when  the  act  is  broader 
than  its  title,  restrict  its  declaration  of  the  nullity  of  the  law  to  that 
part  of  the  law  not  indicated  in  the  title,  if  the  title  to  the  act  actually 
indicates,  and  the  act  itself  actually  embraces,  two  distinct  subjects  or 
objects,  when  the  constitution  says  it  should  embrace  but  one,  the 
whole  act  must  be  treated  as  void,  from  the  manifest  impossibility  in 
the  court's  choosing  between  the  two,  and  holding  the  act  void  as  to 
one  and  valid  as  to  the  other.** 

Singleness  of  Subject  or  Object 

88.  Definitions  and  General  Principles. — It  has  been  pointed  out 
that  the  object  of  a  law,  which  is  the  word  used  in  some  of  these  con- 
stitutional provisions,  is  not  the  same  as  the  subject  of  a  law,  the  term 
used  in  most  of  these  provisions.  It  has  been  said  that  the  object  of  a 
law  is  the  aim  or  purpose  of  the  enactment,  while  the  subject  of  a  law 

Moir,  199  Pa.  St.  534,  49  Atl.  351,  Tenn.  715,  59  8.  W.  1033,  78  A.  S. 

85  A.  S.  B.  801,  53  L.R.A.  837.  R.  941. 

Notes:  61  Am.  Deo.  342;   69   Am.  Note:  64  A.  S.  R.  77. 

Dec.  649;  85  Am.  Deo.  360;  20  Ann.  9-  Note:  61  Am.  Dec.  342. 

Cas.  327;  Ann.  Caa.  1916D  28.  1^.  Judson  v.  Bessemer,  87  Ala.  240, 

6.  Vernor  v.  Martindale,  179  Mich.  6  So.  267,  4  L.B.A.  742. 

157,  146  N.  W.  338,  Ann.  Cas.  1915D  ,  ll^?''^'5,y-  ^tate,  7  Md.  151,  61 

228  ^^^-  ^^'^-  331- 

.    ^'r,      ^.'  ^    ._•  „,_-?'  Ritchie  V.  People,  155  Dl.  98,  40  N.  E. 

Ann.  Cas.  994;  Perkins  v.  Cook  Coun-  454^  45  ^,  5.  R.  315,  29  L.B.A.  79; 

ty,  271  111.  449,  111  N.  E.  580,  Ann.  state  v.   Ferguson,   104  La.  249,  28 

Cas.  1917A  27.  So.  917,  81  A.  S.  R.  123. 

Notes:  61  Am.  Dec.  341;  79  A,  8.       Notee:  55  A.  S.  R.  161;  79  A.  S. 

R.  456.  R.  456;  Ann.  Cas.  I916D  31,  4  LJI.A. 

8.  State  ▼.  Schlitz  Brewing  Qo.,  104  93. 
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is  the  matter  to  which  it  relateB  and  yntb.  which  it  deals.^*  The  courts 
have,  however,  sometimes  found  it  difficult  to  distinguish  between  the 
object  and  the  subject  of  a  particular  act.**  And  the  employment  of 
the  word  "object"  in  some  of  these  constitutional  proviaons  and  of 
the  word  "subject"  in  others  has  not  led  to  any  noticeable  difference 
in  their  construction.**  The  term  "subject"  as  used  in  thrae  pro- 
visions is  to  be  given  a  broad  and  extended  meaning,  so  as  to  allow 
the  legislature  full  scope  to  include  in  one  act  all  mattere  having  a 
logical  or  natural  connection.*'  If  all  parts  of  an  act  relate  direcUy 
or  indirectly  to  the  general  subject  of  the  act,  it  is  not  open  to  the 
objection  of  plurality.*"  To  constitute  duplicity  of  subject,  an  act 
must  embrace  two  or  more  dissimilar  and  discordant  subjects,  that 
by  no  fair  intendment  can  be  considered  as  having  any  legitimate 
connection  with  or  relation  to  each  other.**  This  constitutional  pro- 
vision does  not  contain  any  limitation  on  the  comprehensiveness  of 
the  subject,  which  may  be  as  comprehensive  as  the  legislature  chooses 
to  make  it,  provided  it  constitutes,  in  the  constitutional  sense,  a  single 
subject  and  not  several ;  it  may  include  innumerable  minor  subjects, 
provided  that  all  the  minor  subjects,  when,  combined,  form  only  one 
general  subject  or  topic.*'  The  connection  or  relationship  of  the 
minor  subjects  need  not  be  logical ;  it  is  enough  that  they  are  con- 
nected with  and  related  to  a  single  subject  in  popular  signification.** 
Matters  which  constitute,  apparently,  two  distinct  and  separate  sub- 
jects are  not  so,  in  the  meaning  of  the  constitutional  provision,  imlesa 
they  are  incongruous  and  diverse  to  each  other.*  While  this  provision 
is  mandatory,  yet  it  is  to  be  construed  liberally.'  It  is  not  intended 
nor  should  it  be  so  construed  as  to  prevent  the  legislature  from 
embracing  in  one  act  all  matters  properly  connected  with  one  gen- 
eral subject.' 

IS.  State  V.  Fei^uson,  104  La.  249,  Johnson  v.  Harrison,  47  Minn.  575,  50 

28  So.  917,  81  A.  S.  R.  123;  Fahev  v.  N.  W.  923,  28  A.  S.  R.  382. 

State.  27  Tex.  App.  146, 11  S.  W.  108,  Note:  79  A,  S.  R.  457. 

11  A.  S.  R.  182;  McNeelev  v.  South  18.  Johnson  v.  Harrison,  47  Minn. 

Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  575,  50  N.  W.  923,  28  A.  S.  R.  382. 

508,  62  L.R.A.  562.  19.  Johnson  v.  Harrison,  47  Minn. 

14.  Henderson  v.  London,  etc.,  Ins.  575,  50  N.  W.  923,  28  A.  S.  R.  382. 
Co.,  135  Ind.  23,  34  N.  E.  565,  41  Notes:  61  Am.  Dec  343;  79  A.  S 
A.  S.  R.  410,  20  L.R.A.  827.              .  R.  457. 

15.  Notp:  61  Am.  Dec.  344.  20.  Johnson  v.  Harrison,  47  Minn. 

16.  Johnson  v.  Harrison,  47  Minn.  575,  50  N.  W.  923,  28  A.  S.  R.  382. 
675,  50  N.  W.  923,  28  A.  S.  R.  382.  1.  In  re  Martin,  157  Cal.  51,  106 

17.  Carter  County  v.  Sinton,  120  Pac.  235,  26  L.R.A.(N.S.)  242;  Clen- 
U.  8.  517,  7  S.  Ct.  650,  30  U.  S.  (L.  daniel  v.  Conrad,  3  Boyce  (Del.)  549. 
€d.)  701;  Monaghan  v.  Lewis,  5  Penn.  83  Atl.  1036,  Ann.  Cas.  1915B  968; 
(Del.)  218,  59  Atl.  948,  10  Ann.  Cas.  McGlone  v.  Womack,  129  Ky.  274,  111 
1048;  Clendaniel  v.  Conrad,  3  Boyce  S.  W.  688,  17  L.RJL.(N.S.)  855. 
(Del.)  549,  83  Atl.  1036,  Ann.  Cas.  2.  See  snpra,  par.  85. 
1915B968;  Isenhonrv.  State,  157Ind.  S.Mahomet  v.  Quaekenbnsh,  117 
517,  62  N.  £.  40,  87  A.  S.  R.  228;  U.  8.  508,  6  S.  Ct  858.  29  U.  8.  (L. 
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89.  Plttrality  of  Provisions. — ^The  word  "object"  in  a  constitutional 
provision  that  an  act  shall  not  embrace  more  than  one  object,  which 
shall  be  expressed  in  the  title,  is  not  to  be  understood  in  the  sense  of 
"provision ; "  for  various  and  numerous  provisions  may  be  necessary 
to  accomplish  the  one  general  object  which  an  act  of  the  legislature 
proposes.*  Nor  is  the  word  "subject"  as  employed  iii  these  con- 
stitutional provisions  synonymous  with  "provision."  '  Any  number 
of  provisions  may  be  contained  in  an  act,  however  diverse  they  may 
be,  so  long  as  they  are  not  inconsistent  with  or  foreign  to  the  geperaJ 
subject  or  object  but  have  a  natural  relation  and  connection,  directly 
or  indirectly,  to  that  subject  or  object.*  The  fact  that  many  things 
of  a  diverse  nature  are  authorized  or  required  to  be  done  is  unim- 
portant, provided  the  doing  of  them  may  fairly  be  regarded  as  in 
furtherance  of  the  general  subject  of  the  enactment.' 

90.  Matters  Connected  with  and  Germane  to  General  Subject. — 
Some  of  these  constitutional  provisions  are  to  the  effect  that  a  law  shall 
embrace  but  one  subject  "and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title,"  and  it  has  been  said  that 
if  there  is  any  difference  between  the  words  "subject"  and  "matter"  as 
80  employed,  the  difference  is  only  that  created  by  the  office? 
which  they  are  respectively  made  to  perform.  The  word  "subject" 
is  used  to  indicate  the  chief  thing  to  which  legislation  relates, 
and  "matters"  the  things  which  are  secondary,  subordinate,  or  inci- 
dental.® Such  words  add  nothing  to  the  effect  of  these  provisions.  In 
applying  the  provisions  which  do  not  contain  these  words,  the  courts 
are  agreed  that  not  only  may  the  subject  or  object,  generally  speaking, 
be  as  comprehensive  as  the  legislative  discretion  may  choose  to  make 

ed.)    982;    Johnson    v.    Harrison,   47  39  L.B.A.  520;  Jewel  Theater  Co.  v. 

Minn.  575,  50  N.  W.  923,  28  A.  8.  R.  State  Fire  Marshal,  178  Mich.  399, 144 

382  and  note.  N.  W.  835,  Ann.  Caa.  1915C  1212; 

4.  Montelair  ▼.  BamsdeU,  107  U.  S.  O'Connor  v.  St.  Louis  Transit  Co.,  198 
147,  2  S.  Ct.  391,  27  U.  S.  (L.  ed.)  Mo.  622,  97  S.  W.  150,  115  A.  S. 
431;  Tadlo«*  v.  Eccles,  20  Tex,  782,  E.  495,  8  Ann.  Cas.  703;  Nalley  v. 
73  Am.  Dec  213  and  note.  Home  Ins.  Co.,  250  Mo.  452,  157  S. 

5.  People  V.  McBride,  234  HI.  146,  w.  769,  Ann.  Caa.  1915A  283;  Boomm 
^  ^-J;  ^^^'  ^^A-  ^-  5-  ¥'  It  i°"-  ''•  ConneUy,  66  N.  J.  L.  197,  48  Atl. 
^^  ^k  r^^fi  In  a'^^r'  r  rto  »^'  88  A.  S.  E.  469;  Borden  v.  Tres- 
630,  26  8    W.  486,  40  A.  S.  R.  878.  ^]^„  ^^^  etc.,  Co.,  98  Tex.  494, 

6.  Los  Angeles  County  ▼,  Spencer,  gg  g   w   ii   107  a   S   R  ftlfl 
126  Cal.  670,  59  Pac.  202,  77  A,  S.  R.  '^^•.  "''of^i  "^' ^    aof' 
217;   Clendaniel  v.   ConAd,  8  Boyce       Note:  20  Ann.  Cas.  323. 

(Dei)  649,  83  Atl.  1036,  Ann.  Cas.  ^  ^' ^.^ ''^on'^fi'^^ ^^ ^'f ^*Ao*'^' 
.1915B  968;  Pioneer  Irrigation  Dist.  v.  ^o.,  205  lU.  482,  68  N.  E.  950;  98  A. 
Bradley,  8  Idaho  310,  68  Pac.  295, 101  S.  R.  244. 

A.  S.  R.  201;  People  ▼.  McBride,  234  «•  State  v.  Roby,  142  Ind.  168,  41 
HI.  146,  84  N.  E.  865,  123  A.  S.  R.  N.  B.  145,  51  A.  S.  R.  174,  33  L.R.A. 
82,  14  Ann.  Cos.  994;  State  v.  Kara-  213;  State  v.  Oeriiardt,  145  Ind.  439, 
tendick,  49  La.  Ann.  1621,  22  So.  845.  44  N.  E.  469,  33  L.RA.  313. 
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it,  but  the  statute  relating  to  it  may  include  every  matter  germane  to, 
and  having  a  natural  connection  with,  the  general  subject  or  object  of 
the  act.®  The  "subject"  of  an  act  is  the  matter  or  thing  forming  the 
groundwork  of  the  act,  which  may  include  many  parts  or  things,  so 
long  as  they  are  all  germane  to  it  and  axe  such  that  if  traced  back  they 
will  lead  the  mind  to  the  subject  as  the  generic  head.**  There  can 
be  no  surer  test  of  compliance  with  the  constitutional  requirement  of 
singleness  of  subject  than  that  none  of  the  provisions  of  an  act  can  be 
read  as  relating  or  germane  to  any  other  subject  than  the  one  named 
in  the  title.**  An  act  is  not  unconstitutional  because  more  than  one 
object  is  contained  therein  where  the  objects  are  germane  to  the  main 
subject,  or  they  relate  directly  or  indirectly  to  the  main  subject,  and 
have  a  mutual  connection  with  and  are  not  foreign  to  the  subject  of 
such  act,  or  when  the  provisions  of  the  act  are  of  the  same  nature  and 
come  legitimately  under  one  subject.*' 

9.  State  V.  Sloan,  66  Ark.  575,  53  L.B.A.1918B  144;  Simon  v.  Northup, 
S.  W.  47,  74  A.  8.  B.  106;  Clendaniel  27  Ore.  487,  40  Pac.  560,  30  L.R.A. 
V.  Conrad,  3  Boyce  (Del.)  549,  83  Atl.  171;  Northern  Counties  Invest.  Trust 
1036,  Ann.  Cas.  1915B  968;  Banks  v.  v.  Sears,  30  Ore.  388,  41  Pac.  931,  35 
State,  124  Ga.  15,  52  S.  E.  74,  2  L.R.A.  188;  Pacific  Milling,  etc.,  Co. 
L.R.A.(N.S.)  1007;  State  v.  Dolan,  13  v.  Portland,  65  Ore.  349,  133  Pae.  72, 
Idaho  693,  92  Pac.  995,  14  L.E.A.  46  L.R.A.(N.S.)  363;  State  v.  Yard- 
(N.S.)  1259;  Hronek  v.  People,  134  ley,  95  Tenn.  546,  32  S.  W.  481,  34 
HI.  139,  24  N.  E.  861,  23  A.  S.  E.  L.R.A.  656;  State  v.  Schlitz  Brewing 
652,  8  L.R.A.  837;  Boehm  v.  Hertz,  Co.,  104  Tenn.  715,  59  S.  W.  1033,  78 
182  111.  154,  54  N.  E.  973,  48  L.R.A.  A.  S.  B.  941;  Bansom  v.  Rutherford 
575;  People  v.  Braun,  246  111.  428,  92  Comity,  123  Tenn.  1,  130  S.  W.  1057, 
N.  E.  917,  20  Ann.  Cas  448;  Rush-  Ann.  Cas.  1912B  1356 ;  Fahev  v.  State, 
ville  Gas  Co.  v.  RushviUe,  121  Ind.  27  Tex.  App.  146,  11  S.  W.  108,  11 
206,  23  N.  E.  72,  16  A.  S.  R.  388,  6  A.  S.  B.  182;  Com.  v.  Brown,  91  Va. 
L.B.A.  315;  State  v.  Gerhardt,  145  762,  21  S.  E.  357,  28  L.R.A.  110;  Mills 
Ind.  439,  44  N  E.  469,  33  L.R.A.  313;  v.  Charlefon,  29  Wis.  400,  9  Am.  Rep. 
State  V.  Topeka  Club,  82  Kan.  756,  578;  Diana  Shooting  Club  v.  Lamo- 
109  Pac.  183,  20  Ann.  Cas.  320,  29  reux,  114  Wis.  44,  89  N.  W.  880,  91 
L.B.A.(N.S.)  722;  Kentucky  Live  A.  S.  R.  898;  Farm  Invest.  Co.  v. 
Stock,  etc.,  Ass'n  v.  Hager,  120  Ky.  Carpenter,  9  Wyo.  110,  61  Pac.  258, 
125,  85  S.  W.  738,  9  Ann.  Cas.  50;  87  A.  S.  B.  918,  50  L.B.A.  747. 
State  V  Cunningham,  130  La.  749,  58  Notes:  64  A.  S.  B.  70;  79  A.  S.  E. 
So.  558,  L.B.A.1915B   389;   State  v.   aqq 

p"^'°'-,o\^I/'^i-in^'  ^  "V^p^^T^";  10-  Perkins  v.  Cook  County,  271  IlL 

ST;   J^SLi'^v''  Sf  S^^rt^l  J!«.  ^^  N.  E.  580,  Ann.-  C^.  1917A 

Co.,  198  Mo.  622,  97  S.  W.  150,  115  ^-          „  .    «   «   «n7 

A.  S.  B.  495,  8  Ann.  Cas.  703;  State  „  *®;,r  ,     ^'^          ,„«    .,      ,™ 

V.  Brodnax,  228  Mo.  25,  128  S.  W.  ^^-  ^^°^^  ^-  State,  170  Ala.  178, 

177,  137  A.  S.  B.  613;  State  v.  Smith,  «  So.  213,  Ann.  Cas.  1912C  1093^ 

233  Mo.  242,  135  8.  W.  465,  33  L.B.A.  Com.  v.   Fisher,  213  Pa.   St.  48,  62 

(N.S.)   179;  State  v.  Woodmansee,  1  Atl.  198,  5  Ann.  Cas.  92. 

N.  D.  246,  46  N.  W.  970,  11  L.R.A.  12.  Ex  parte  Abrams,  56  Tex.  Crim. 

420  i  In  re  Lee  (Okla.)  168  Pac  53,  465,  120  S.  W.  883,  18  Ann.  Cas.  45. 

844 


Digitized  by 


Google 


25  B.  C.  k  STATUTES  1 91 

91.  niiutrations  of  Mattos  Gennane  to  Goiotal  Subject^-An 

act  providing  for  the  construction  of  a  public  improYem«»t  and  for  the 
assessment  of  the  cost  thereof  on  the  lands  benefited  thereby  embraces 
but  one  subject**  Where  an  act  provides  for  the  organization  of  a 
corporation,  it  may  include  any  provisions  relating  to  the  operation, 
regulation,  control  and  maintenance  of  the  corporation.**  Acts  in- 
corporating specific  municipal  corporations,  creating  new  charters, 
or  authorizing  a  classification  of  municipal  corporations,  affords,  per- 
haps, the  best  illustration  of  the  infinite  variety  of  topics  which  may 
bo  included  within  one  general  subject.  These  acts  usually  provide 
not  merely  for  the  formation  of  corporations,  but  also  for  their  powers 
and  the  powers  of  the  various  officers  thereof,  as  well  as  penalties  for 
violating  provisions  of  the  charter  or  general  law,  and  embrace  prac- 
tically as  wide  a  range  as  the  code  or  the  revised  or  compiled  statutes* 
of  a  state.  Nevertheless,  there  is  no  need  for  mentioning  these  several 
matters  in  the  title,  for  the  reason  that  they  do  not  constitute  different 
subjects,  and  their  enactment  might  reasonably  be  apprehended  by 
anyone  knowing  that  the  legislature  proposed  to  authorize  or  provide 
for  the  government  of  the  particular  corporation  or  class  of  corpora- 
tions in  question.**  A  provision  requiring  officers  to  tax  and  collect 
fees  for  the  purpose  of  creating  a  fund  with  which  they  may  be  paid 
is  properly  connected  with  the  subject  of  compensating  such  officers  for 
their  public  services,  as  well  as  a  provision  fixing  the  fees  to  be  taxed 
and  collectedL"  The  charter  of  a  railway  company  will  not  be  subject 
to  the  constitutional  objection  of  embracing  more  than  one  subject 
from  the  fact  that  it  authorizes  the  construction,  etc.,  of  one  or  more 
extensions  of  the  principal  line,  in  different  directions.*'  A  statute 
which  enables  particular  communities  to  determine  by  popular  vote 
whether  sales  of  liquor  may  be  licensed  therein,  and  prescribes  methods 
for  restoring  districts  which  are  thus  made  anti-aaloon  territory  to 
their  former  condition,  embraces  but  one  subject.**  An  act  entitled 
"An  act  for  the  suppression  of  intemperance"  and  containing  provi- 
sions for  the  punishment  of  drunkenness,  prohibiting  the  sale  of  in~ 
t6xicating  hquors,  declaring  certain  things  nuisances,  the  appoint- 
ment of  agents,  etc.,  does  not  contain  more  than  one  "object"  within 

13.  Riehman  v.  Muscatine   County,  Minn.  283,  82  N.  W.  586,  79^  A.  S>  E. 
77  la.  513,  42  N.  W.  422,  14  A.  S.  B.  453. 

308,  4  L.R.A.  445.  Note:  79  A.  S.  R.  472. 

14.  Clendaniel  v.  Coniad,  3  Boyoe  16.  Henderson   v.    State,   137   Ind> 
(Del.)   549,  83  AU.  1036,  Ann.  Cas.  552,  36  N.  E.  257,  24  L.R.A.  469. 
1915B  968.  .17.  Belleville,  etc,  R.  Co.  v.  Greg- 

15.  Fox  v.  McDonald,  101  Ala.  51,  oiy,  15  Hi.  20,  58  Am.  Dec  589  and 
13  So.  416,  46  A.  S.  B.  98,  21  L.B.A.  note. 

529;  Cartersville  v.  McGinnis,  142  Ga.  18,  People  v.  MoBride,  234  111.  146, 
71,  82  S.  E.  487,  Ann.  Cas.  1815D  84  N.  E;  865,  123  A.  S.  R.  82,  14 
10G7;  Crookston  v.  Polk  County,  79  Ann.  Cas.  994. 
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the  meaning  of  a  constitutional  provision  that  "every  law  shall  em- 
brace but  one  object,  which  shall  be  expressed  in  the  title."" 

92.  Means  of  Accomplishing  Objects  of  Law. — Since  a  statute  may 
include  all  matters  germane  to  the  general  subject,  it  may  include  all 
means  which  may  fairly  be  regarded  as  in  furtherance  of  and  neces- 
sary or  appropriate  to  the  accomplishment  of  the  objects  that  are 
fairly  included  within  the  general  subject.*"  An  act  may  contain 
many  provisions  and  details  for  the  accomplishment  of  the  legislative 
purpose,  and  if  they  legitimately  tend  to  effectuate  that  object  the  act 
is  not  contrary  to  the  constitutional  provision.*  An  act  is  not  open 
to  the  objection  that  it  embraces  more  than  one  subject  because  it 
creates  and  defines  criminal  oflfenses  and  prescribes  punishment  there- 
for, and  also  authorizes  civil  remedies,  the  institution  of  civil  suits  and 
prescribes  the  rules  of  procedure,  where  the  civil  remedy  is  necessarily 
and  inherently  connected  with  the  main  part  of  the  statute  by  which 
specified  acts  are  declared  to  be  criminal  offenses.*  An  act  to  reduce 
the  fire  waste  in  a  certain  place  may  provide  for  the  investigation  of 
fires  and  for  the  expense  of  such  investigations.*  An  act  to  require 
railroad  companies  to  fence  their  tracks  may  provide  the  means  for  its 

19.  Santo  ▼.  State,  2  la.  165,  63  S.  W.  465,  33  L.R.A.(N.S.)  179;  Nal- 
Am.  Dec.  487,  ley  v.  Home  Ins.  Co.,  250  Mo.  452, 157 

20.  Ackerley  Sehool  Dist.  t.  Hall,  S.  W.  769,  Ann.  Gas.  1915A  283; 
113  U.  S.  135,  5  S.  Ct.  371,  28  U.  S.  Boorum  v.  ConneUy,  66  N.  J.  L.  197, 
(L.  ed.)  954;  Mahomet  ▼.  Quacken-  48  Atl.  955,  88  A.  S.  R.  469;  Ryan 
bush,  117  U.  S.  508,  6  S.  Ct.  858,  29  v.  Louisville,  etc.,  Terminal  Co.,  102 
V.  8.  (L.  ed.)  982;  Alabama  Great  Tenn.  Ill,  50  S.  W.  744,  45  L.R.A. 
:Sonthem  R.  Co.  v.  Reed,  124  Ala.  303;  Rhinehart  v.  State,  121  Tom. 
"253,  27  So.  19,  82  A.  S.  R.  166;  State  420,  17  S.  W.  508,  17  Ann.  Cas.  254; 
V.  Moore,  76  Ark.  197,  88  S.  W.  881,  Diana  Shooting  Club  v.  Lamoreux, 
70  L.R.A.  671;  Robinson  v.  Kerrigan  114  Wis.  44,  89  N.  W.  880,  91  A.  S. 
151  Cal.  40,  90  Pac.  129,  121  A.  S.  R.  R.  898. 

90,  12  Ann.  Cas.  829;  Pioneer  Irriga-  Notes:  11  A.  S.  R.  188;  64  A.  S.  R. 

tion  Dist.  v.  Bradley,  8  Idaho  310,  68  70;  79  A.  S.  R.  453;  8  L.R.A.  858; 

Pac.  295,  101  A.  S.  R.  201;  People  v.  1.  People  v.  McBride,  234  111.  146, 

Strassheim,  240  111.  279,  88  N.  E.  821,  84  N.  E.  865,  123  A.  S.  R.  82, 14  Ann. 

22    LR.A.(N.S.)     1135;     People    v.  Cas.   994;    State   v.   Firemen's   Fund 

Joyce,  246  111.  124,  92  N.  E.  607,  20  Ins.  Co.,  152  Mo.  1,  52  S.  W.  595,  45 

Ann    Cas.  472;  People  v.  Price,  257  L.R.A.   363;    O'Connor  v.    St.   Louia 

111.   587,  101  N.  E.  196,   Ann.    Cas.  Transit  Co.,  198  Mo.  622,  97  S.  W. 

19i4A    1154;    State   v.    Cunningham,  150,  115  A.  S.  R.  496,  8  Ann.  Cas 

130  La.  749,  58  So.  558,  L.R.A.1915B  703;  State  v.  Brodnax,  228  Mo.  25, 

389;   Louisiana  State  Board  of  Ag-  128  S.   W.  177,   137  A.   S,  R.  613; 

riculture,  etc.,  v.  Tanzmann,  140  La.  State  ▼.   Peyton,   234  Mo.   517,   137 

756,  73  So.  854,  Ann.  Cas.  1917E  217,  S.  W.  979,  Ann.  Cas.  1912D  154. 

LRA.1917C  894;  Peek  v.  Blooming-  2.  State  v.  Roby,  142  Ind.  168,  41 . 

dale  Tp.  Board,  82  Mich.  393,  47  N.  N.  E.  145,  51  A.  S.  R.  174,  33  L.R.A. 

W    37    10  L.R.A.  69;  MePherson  v.  213;  State  v.  Yardley,  95  Tenn.  546,32 

Blacker,  92  Mich.  377,  52  N.  W.  469,  S.  W.  481,  34  L.R.A.  656. 

31  A    S.  R.  587  and  note,  16  L.R.A.  8.  Rhinehart    v.    State,    121    Tenn. 

475:  State  v.  Smith,  233  Mo.  242, 135  420, 117  S.  W.  608, 17  Ann.  Cas.  254. 
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enforcement  and,  in  doing  so,  authorize  the  recovery  of  doaUe  dam- 
ages and  attorneys'  fees.*  An  act  to  regulate  the  manufacture,  trans- 
portation, use  and  sale  of  explosives,  and  to  punish  an  improper  use 
of  them,  is  not  open  to  the  objection  that  it  embraces  two  distinct 
subjects.  The  regulation  of  the  use  necessarily  includes  the  right  to 
punish  an  improper  use.*  A  constitutional  provision  to  the  efifect  that 
laws  making  appropriations  for  the  salaries  of  pubKc  officers,  and  other 
current  expenses  of  the  state,  shall  contain  no  provision  on  any  other 
subject  does  not  prohibit  the  enactment  of  a  law  to  e£Fect  a  particular 
purpose  and  providing  the  funds  necessary  to  accomplidi  that  pur- 
pose.* But  it  has  been  held  that  a  provision  in  a  statute  establishing 
free  employment  agencies,  that  the  salaries  of  those  in  charge  of  them 
and  the  expenses  of  necessary  equipment  shall  be  paid  out  of  public 
moneys,  violates  a  constitutional  provision  that  bills  making  appropri- 
ations for  salaries  for  pubUc  officers  shall  contain  no  provision  on  any 
other  subject.'  The  unity  of  the  subject  of  an  appropriation  is  not 
broken  by  appropriating  several  sums  for  several  specific  objects,  which 
are  necessary  or  convenient,  or  tend  to  the  accomplishment  of  one 
general  design,  notwithstanding  otiier  purposes  than  the  main  design 
may  be  thereby  subserved.* 

93.  Plurality  of  Ends  to  Be  Acc<uaplished.-~<-It  was  not  intended  by 
these  provisions  that  no  act  of  legislation  shall  be  constitutional  which 
has  reference  to  the  aco<Hnplishment  of  more  than  one  ultimate  end. 
For  an  act  having  one  main  or  principal  object  in  view  may  inci- 
dentally affect  or  be  promotive  of  others ;  and  it  would  be  impossible  so 
to  legislate  as  to  prevent  this  consequence.  The  intention  doubtless 
is  to  prevent  embracing  in  an  act  having  one  ostensible  object  pro- 
visions having  no  relevancy  to  that  object,  but  really  designed  to  ef- 
fectuate other  and  wholly  different  objects,  and  thus  to  conceal  and 
disguise  the  real  object  proposed  by  the  provisions  of  an  act  under  a 
false  or  deceptive  title.* 

Suffieieney  of  TUU 

94.  In  GeneraL— It  is  not  enough  to  satisfy  these  constitutional 
provisions  that  a  statute  embraces  but  a  single  subject  or  object;  the 
subject  or  object  must  be  expressed  in  the  title.  The  title,  which  iS' 
made  a  part  of  the  act  by  these  provisions,  must  agree  with  the  act  by 

4.  Florida,  etc.,  R.   Co.  v.  Hazel,  7.  MatbewB  v.  People,  202  111.  389, 

43  Fla.  263,  31  So.  272,  99  A.  S.  B.  67  N.  E.  28,  96  A.  S.  E.  241,  63  L.R.A, 

114.  73. 

6.  HronA  v.  People,  134  Dl.  139,  24  8.  State  v.  Moore,  76  Aik.  197,  88 

N.  E.  861,  23  A.  S.  E.  652,  8  L.E.A.  S.  W.  881,  70  L.E.A.  671. 

837.  9.  Tadlock  v.  Eeoles,  20  Tex.  782, 

6.  Amos  T.  Moseley,  (Fla.)  77  So.  73  Am.  Dee.  213. 
81fl,  L.E.A.1918C  482. 
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expresang  its  subject  or  object.**  It  has  been  eaid  that  the  intro- 
duction of  the  word  "clearly"  into  these  provisions  may  have  been  in- 
tended to  require  greater  precision  in  the  title  than  was  indicated  by 
the  use  of  the  word  "expressed"  without  a  qualifying  term,**  and 
that  where  the  constitution  requires  the  subject  of  an  act  "to  be  clearly 
expressed  in  its  title,"  the  matter  covered  by  legislation  is  to  be  "clear- 
ly," not  dubiously  or  obscurely,  indicated  by  the  title,  that  is,  the  cwi- 
nection  must  be  so  obvious  as  tbat  ingenious  reasoning  aided  by  supe- 
rior rhetoric  will  not  be  necessary  to  reveal  it.**  But  it  may  be 
doubted  whether  the  employment  of  the  word  "clearly"  adds  anything 
to  the  strictness  of  the  constitutional  requirement.  Whether  this 
word  is  or  is  not  used,  the  title  must  not  be  a  cover  for  surreptitious 
legislation,  but  the  subject  or  object  of  every  law  must  be  so  ex- 
pressed in  the. title  as  to  give  reasonable  notice  of  the  contents  of  the 
law.**  The  title  must  be  such  at  least  as  fairly  to  suggest  or  give  a 
clew  to  the  subject  dealt  with  in  the  act;  and  unless  it  comes  up  to 
this  standard  it  falls  below  the  constitutional  reqiiirement,**  and  fails 
to  cover,  to  a  reasonable  extent,  all  its  provisions.*'  The  topics  in  the 
body  of  the  act  should  be  kindred  in  nature  and  have  a  legitimate  and 
natural  association  with  the  subject  of  the  title,  and  if  the  provisions 
of  the  act  itself  cannot  be  fairly  construed  as  embraced  within  the  title 
of  the  act,  then  it  is  in  conflict  with  the  constitution.*'  It  is  a  sufficient 
compliance  with  these  provisions  that  a  law  has  but  one  general  subject 
or  object,  which  is  fairly  expressed  in  its  title.*'    If  the  title  fairly 

10.  Lindsay  t.  United  States  Sav.  11.  Stat«  v.  Bm^oerfo-,  107  Mo. 
etc,  Afis'n,  120  Ala.  156,  24  So.  171,  1,  17  S.  W,  646,  14  L.R.A.  846. 
42  L.RA.  783;  Snell  v.  Chicago,  133,  Iz.  Laman  .Canal  Co.  v.  Amity 
lU.  413,  24  N.  E.  532,  8  L.R.A.  858;  Land,  etc.,  Co.,  26  Colo.  370,  58  Pac 
Galpin  v.  Chio«go,  269  III.  27,  109  600,  77  A.  S.  E.  261. 
N.  E.  713.  L.E.A.1917B  176;  Bos-  18.  People  v.  Howe,  177  N.  Y.  409, 
worth  V.  State  University,  166  Ky.  69  N.  E.  1114,  66  L.B.A.  664;  PhUa- 
436,  179  S.  W.  403,  L.R.A.1917B  808;  delphia  v.  Ridge  Ave.  R.  Co.,  142  Pa. 
Eaton  V.  Walker,  76  Mich.  579,  43  St.  484,  21  Atl.  982,  24  A.  S.  R.  512 
N.  W.  638,  6  L.R.A.  102;  State  v.  Cas-  and  note;  Fidelity  Ins.  Trust,  etc,  De- 
sidy,  22  Minn.  312,  21  Am.  Rep.  765;  posit  Co.  v.  Shenandoah  Valley  R. 
State:  V.  Nomland,  3  N.  D.  427,.  57  N.  Co.,  86  Va.  1,  &  S.  E.  7S0, 19  A.  8.  R. 
W.  85,  44  A.  S.  R.  572;  Malin  v.  La-  858. 

monre  County,  27  N.  D.  140,  145  N.  14.  Astor  v.  New  York  Arcade  R. 
W.  582,  50  L.E.A.(N.S.)  997,  Ann.  Co.,  113  N.  Y.  93,  20  N.  E.  594,  2 
Gas.  1916C  207;  Hyman  v.  State,  87  L.R.A.-789. 

Tenn.  109,  9  S.  W.  372, 1  L.R.A.  497;  15.  Somerset  County  v.  Pocomoke 
Saville  v.  Coriess,  46  Utah  496,  151  Bridge  Co.,  100  M'd.  1,  71  Atl.  462,  16 
Pac  51,  Ann.  Cas.  1918D  198,  L.R.A.  Ann.  Cae.  874. 

1916A  651;  State  v.  Case,  39  Wash.       16.  State  v.  Great  Western  Coffee, 
177,  81  Pac  554,  109  A.-  S.  R.  874,  etc,  Co.,  171  Mo.  634,  71  S.  W.  1011, 
1  L.R.A.(N.S.)  152;  Anderton  v.  Mil-  94  A.  S.  R.  802. 
waukee,  82  Wis.  279,  52  N.  W.  95,       17.  Lindsay  v.  United  States  Sar., 
15  L.R.A.  830,  etc,  Ass'n,  120  Ala.  156,  24  So.  171, 

Note:  20  Ann.  Cas.  327.  42  L.R.A.  783;  State  v.  Sloan,  66  Ark. 
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indicates  the  general  subject,  and  reasonably  coTers  all  the  provisions 
of  the  act,  and  ia  not  calculated  to  mislead  the  legislature  or  the  peo- 
ple, it  is  sufficient.**  It  is  the  subject  or  object  of  a  law  that  is  to  be 
expressed  in  the  title,  and  therefore  a  title  need  not  state  the  reasons 
for  the  enactment  of  the  law,^*  or  declare  the  purpose  for  which  it  was 
enacted." 

95.  L^;islatiye  Selection  and  Judicial  Construction  of  Titles. — ^It 
is  primarily  for  the  legislature  to  determine  the  title  that  shall  be 
prefixed  to  an  act,  and  where,  in  the  exercise  of  its  discretion,  it  has 
chosen  a  particular  title,  no  court  can  hold  the  title  defective  or  in- 
sufficient because,  in  its  opinion,  a  better  title  might  have  been  pro- 
vided.* A  statutory  provision  will  not  be  held  unconstitutional  for 
the  reason  that  it  is  not  expressed  in  the  title  unless  the  insufficiency 
of  the  title  is  dear  and  unmistakable; '  and  any  doubt  should  be  re- 
solved in  favor  of  the  validity  of  the  act*   The  court  should  not  resort 

575,  53  S.  W.  47,  74  A.  8.  R.  106  and  moreux,  114  Wis.  44,  89  N.  W.  880, 
note:  Ex  parte  Lewinsky,  66  Fla.  324,  91  A.  S.  R.  888. 
63  So.  577,  50  L.R.A.(N.S.)  1156;  20.  Ah  lim  ▼.  Territory,  1  Wash. 
State  V.  Dolan,  13  Idaho  693,  92  Pao.  156,  24  Pac.  588,  9  L.R.A.  395;  Bowes 
995,  14  L.R.A.(N.S.)  1269;  State  v.  ▼.  Aberdeen,  58  Wash.  535,  109  Pac. 
Firemen's  Fund  Ins.  Co.,  152  Mo.  1,  369,  30  L.R.A.(N.S.)  709. 
52  S.  W.  595,  45  L.R.A.  363;  State  1.  State  v.  Rogers,  107  Ala.  444,  19 
▼.  Assurance  Co.  of  America,  261  Mo.  So.  909,  32  L.RJl.  520;  State  v.  Bnrg- 
278,  158  S.  W.  640,  Ann.  Cas.  1915A  doerfer,  107  Mo.  1,  17  S.  W.  646,  14 
247,  46  L.R.A.(N.S.)  955;  Sehmalz  v.  L.R.A.  846;  O'Connor  v.  St.  Louis 
Wooley,  57  N.  J.  Eq.  303,  41  Atl.  939,  Transit  Co.,  198  Mo.  622,  97  8.  W. 
73  A.  S.  R.  637,  43  L.R.A.  86.  150,  115  A.  S.  R.  495,  8  Ann.  Cas. 

Note:  61  Am.  Dec.  342.  703;    State  v.   MeKinney,   29   Mont. 

18.  Carter  County  v.  Sinton,  120  U.  375,  74  Pac.  1095,  1  Ann.  Cas.  679 
8.  517,  7  S.  Ct  650,  30  U.  S.  (L.  ed.)  and  note;  Pazton,  etc.,  Canal,  etc.,  Co. 
701;  People  v.  McBride,  234  111.  146,  v.  Farmers',  etc.,  Irrigation,  etc.,  Co., 
84  N.  E.  865,  123  A.  S.  R.  82,  14  45  Neb.  884,  64  N.  W.  343,  50  A.  S. 
Ann.  Cas.  994;  Yemor  t.  Martindale,  R.  586,  29  L.R.A.  853;  People  v.  Howe, 
179  Mich.  157,  146  N.  W.  338,  Ann.  177  N.  Y.  499,  69  N.  E.  1114, 66  L.R.A. 
Cas.    1915D    128;    Lewis    and    Clark  664. 

County  V.  Industrial   Ace.  Board   52  Notes :  64  A.  S.  R.  71 ;  1  Ann.  Cas. 

Mont.  6,  155  Pac.  268,  LJI.A.1916D  584;  Ann.  Cas.  1915A  84. 

628;  State  v.  Minneapolis,  etc.,  Ele-  2.  State  v.  Fontenot,  132  La.  481, 

vator  Co.,  17  N.  D.  23,  114  N.  W.  61  So.  534,  Ann.  Cas.  1915A  76  and 

482,  138  A.  S.  R.  691  and  note;  Short-  note;   O'Connor  v.  St.  Louis  Transit 

all  V.  Pnget  Sound  Bridge,  etc.,  Co.,  45  Co.,  198  Mo.  622,  97  S.  W.  150,  115 

Wash.  290,  88  Pac.  212,  122  A.  S.  R.  A.  S.  R.  495,  8  Ann.  Cas.  703;  State 

899;  Diana  Shooting  Club  v.  Lamo-  v.  Fargo  Bottling  Works  Co.,  19  N. 

reux,  114  Wis.  44,  89  N.  W.  880,  91  A,  D.   396,  124  N.  W.  387,  26  L.R.A, 

S.  R.  898.  (N.S.)  872. 

Note:  61  Am.  Dec.  343.  3.  Duval  County  v.  Jacksonville,  36 

19.  Deyoe  v.  Superior  Ct.,  140  Cal.  Fla.  196,  18  So.  339,  29  L.R.A.  416; 
476,  74  Pac.  28,  98  A.  S.  R  73;  Tar-  Florida  East  Coast  R.  Co.  v.  Hazel,  43 
antina  v.  Louisville,  etc.,  R.  Co.,  254  Fla.  263,  31  So.  272,  99  A.  S.  R. 
111.  824,  98  N.  E.  999,  Ann. 'Cas.  1913B  114  and  note;  Ritchie  v.  People,  155 
1058;   Diana   Shooting   Club   v.   La-  lU.  98,  40  N.  E.  454,  46  A.  S.  R.  315, 
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to  critical  or  technical  construction  of  the  language  of  the  title  in  order 
to  exclude  parts  of  the  body  of  the  act  from  its  purview.*  The  same 
rule  is  applicable  in  determining  the  meaning  of  a  term  employed 
in  the  title  of  an  act  as  should  be  applied  if  it  were  amtained  in  the 
body  of  the  statute.*  A  title  should  be  liberally  construed,  and  an 
act  will  be  upheld  if  there  is  a  substantial  compliance  with  the  con- 
stitutional requirement,  although  the  title  does  not  express  the  subject 
or  object  as  fully  and  unequivocally  as  possible.*  If  the  words  used  in 
a  title;  taken  in  any  sense  or  meaning  they  will  reasonably  bear,  are 
sufficient  to  cover  the  provisions  of  the  act,  the  act  will  be  sustained 
even  though  such  meaning  may  not  be  the  most  common  meaning  of 
the  words.'  In  doubtful  cases,  courts  will  consider  long  acquiescence 
in  the  constitutionality  of  an  act  in  respect  of  its  title,*  but  this  can- 
not control  where  there  is  no  doubt  but  that  the  constitutional  provi- 
sion has  been  violated.*  In  deciding  whether  an  act  is  obnoxiovis  to 
this  provision  of  the  constitution,  a  very  good  test  to  apply  is  whether 
it  is  within  the  mischiefs  intended  to-be  remedied.** 

96.  Language  of  Title. — Whether  the  subject  matter  of  an  act  ia 
clearly  expressed  in  the  title  must  be  determined  from  its  own  con- 
tents, without  regard  to  the  source  of  the  power  of  which  the  act  is  an 
expression.  It  makes  no  difference  whether  authority  for  the  act  is 
found  in  an  express  constitutional  provision  or  in  the  unwritten  police 

29  L.R.A.  79;  Bobel  v.  People,  173  E.  65,  68,  91  N.  E.  503,  30  L.R.A. 

111.  19,  50  N.  E.  322,  64  A.  S.  R.  64  (N.S.)  85. 

and  note;   Boehm  v.   Hertz,  182  111.  6.  State  v.  Topeka  Club,  82  Kan. 

154,  54  N.   E.   973,  48  L.R.A.   575;  756,  109  Pac.  183,  20  Ann.  Cas.  320, 

State    V.    Bridgeman.    etc.,   'Co.,    117  29  L.R.A.(N.S.)  722;  Mills  v.  Charle- 

Minn.  186,  134  N.  W.  496,  Ann.  Cas.  ton,  29  Wis.  400,  9  Am.  Rep.  578; 

1913D  41.  Diana  Shooting  Club  v.  Lamoreux,  114 

4.  Florida  East  Coast  R.  Co.  v.  Wis.  44,  89  N.  W.  880,  91  A.  S.  R. 
Hazel,  43  Fla.  263,  31  So.  272,  99  A.  898. 

S.  R.  114  and  note;  State  v.  Dolan,      Notes:  64  A.  S.  R.  76;  99  A.  S.  R 
13  Idaho  693,  92  Pac.  995,  14  L.R.A.  118. 

(N.S.)  1259;  People  v.  William  Hen-  7.  State  v.  Bartholomew,  176  Ind. 
ning  Co.,  260  111.  554,  103  N.  E.  530,  i82,  95  N.  E.  417,  Ann.  Cas.  1914B  91; 

^L^;^;^;!?-?-!^^*'^^  ^^S*'^/-  ®^*®'  Rathbone  v.  Hopper,  57  Kan.  240,  45 

179  Ind.  405, 100  N.  E.  563,  Ann.  Cas,  p..  fiin  ^i  t.R  A   fi74 

1915D   987    L.R^A915B  420;    State       ^  ^U^^  ,    q^^^J;  ^45  i^^  ^ 

LR T'^ks  FinnSat  V  N^erllbi  ^  N.  E.  469,  33  L.R.A.  313;  Moore! 
52  Minn.  239,  53  N.  W."  1150,  38  a!  ^^'^""'^^  ^°°,^i;- t^°-  "d^'^'^^T^ 
S.  R.  552,  18'l.R.A.  778;  Millvale  v.  ?^-'  f  ^■'  179  If-  356  101  N  E- 
Evergreen  R.  Co.,  131  Pa.  St.  1,  18  296,  Aim.  Cas.  1915D  917,  44  L.RA. 
Atl.  993  7  L.R.A.  369.  (N.S.)  816. 

5.  Mobile  Dry-Docks  Co.  v.  Mobile,  *•  Somerset  County  v.  Pocomoke 
146  Ala.  198,  40  So.  205,  9  Ann.  Cas.  Bridge  Co.,  109  Md.  1,  71  Atl.  462, 
1229,    3    L.R.A.(N.S.)    822;    Indian-  16  Ann.  Cas.  874  and  note. 

apolis  Northern  Traction  Co.  v.  Bren-  10.  Johnson  v.  Harrison,  47  Minn, 
nan,  174  Ind.  1,  87  N.  E.  215,  90  N.  575,  50  N.  W.  923,  28  A.  S.  R.  382. 
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power.**  In  determining  whether  the  title  of  an  act  embraces  more 
than  one  subject,  the  title  must  be  construed  with  reference  to  the 
language  used  in  it  alone,  and  not  in  the  light  of  what  the  body  of  the 
act  contains.**  And  the  court  has  no  right  to  interpolate*  words  into 
the  title  or  into  the  act,  or  both,  unless  such  words  are  necessarily  un- 
derstood.** To  express  the  subject  or  object  of  an  act  in  the  title  no 
particular  form  of  words  is  required.  Nor  is  it  necessary  that  the  sub- 
ject or  object  should  be  expressed  with  precision ;  it  is  enough  that  the 
title  is  so  phrased  as  to  convey  to  the  mind  an  indication  of  the  subject 
or  object  to  which  it  relates.**  Misplaced  quotation  marks  in  the  title 
of  an  act  do  not  vitiate  the  title  when  the  sense  is  clear,  as  the  court 
will  make  the  proper  change.*'  A  title  is  not  insufficient  because 
words  employed  therein  may  have  more  than  one  meaning  or  different 
shades  of  meaning.  The  office  of  the  title  is  to  apprise  the  legislators 
as  to  what  the  subject  of  legislation  is,  so  as  to  put  them  on  inquiry. 
The  details  must  be  sought  in  the  body  of  the  enactment.  When  a 
word  of.  more  than  one  generally  understood  meaning  is  found  in  a 
title,  the  legislator  is  thereby  put  on  inquiry  into  the  body  of  the  bill 
to  ascertain  what  meaning  is  intended  in  the  act.**  It  has  been  held 
that  the  words  "trade  and  business,"  as  employed  in  the  title  of  a 
statute  prohibiting  trusts  and  combinations,  were  intended  as  a  generic 
term  to  embrace  all  the  transactions  and  practices  set  forth  in  the 
body  of  the  act,  and  properly  included  the  regulation  of  insurance 
contracts  in  restraint  of  competition.*'  And  the  word  "penalty"  may 
be  so  employed  in  the  title  of  an  act  as  to  include  damages  as  well  as 
the  liability  to  fine  and  imprisonment.** 

97.  Addition  of  Words  <'and  so  Forth"  or  '^or  Other  Purposes."— 
It  has  been  said  that  the  addition  of  the  words,  "and  for  other  purposes 
therein  mentioned,"  to  a  title  which  enumerates  certain  objects  for 
which  a  law  is  passed  is  sufficient  to  prevent  surprise  and  to  induce  the 
members  of  the  legislature  either  to  call  for  the  reading  of  the  whole 
bill,  or  to  look  into  it,  during  its  progress  through  the  legislature,  and 
it  seems  to  have  been  held  that  the  addition  of  these  words  gives  an  un- 

11.  Burcher  ▼.  People,  41  Colo.  495,  41  AtL  939,  73  A.  S.  E.  637,  43  L.B.A. 
93  Pae.  14, 124  A.  S.  R.  143.  86.      ' 

12.  People  V.   Joyce,   246  111.  124,       J^ote :  85  Am.  Dec.  360. 
92  N.  E.  607,  20  Ann.  Cas.  472.  *»•  Note:  64  A.  S.  R.  78. 

•.o    o^  »        T>       J      «      in-r  »/r„  i  !*•  Moore-Mansneld  Constr.  Co.  v. 

17  S   W   Mfi  wl  R  A  84^               '  Indianapolis,  etc.,  R.  Co.,  179  Ind.  356, 

•^^,?-  ^-  ^'  "^"-f •  !™-  „,    „o  101  N.  E.  296,  Ann.  Cas.  1915D  917, 

14.  Ritchie  V.  People,  155  HI.  98,  44  l.r.a.(N.S.)  816. 

40  N.  E.  454,  46  A.  S.  R.  315,  29  17    gt^te  v.  American  Surety  Co., 

L.R.A.  79;  Isenhour  v.  State,  157  Ind.  go  Neb.  154,  91  Neb.  22,  133  N.  W. 

517,  62  N.  E.  40,  87  A.  S.  R.  228;  235,  135  N.  W.  365,  Ann.  Cas.  1913B 

State  V.  Pioneer  Press  Co.,  100  Minn.  973,  976. 

173,  110  N.  W.  867,  117  A.  S.  R.  684,  18.  Burrows  v.  Delta  Transp.  Co., 

10  Ann.  Cas.  351,  9  L.R.A.(N.S.)  480;  106  Mich.  582,  64  N.  W.  501,  29  L.B.A. 

Schmalz  v.  Wooley,  57  N.  J.  Eq.  303.  468. 
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limited  capacity  to  the  body  of  the  act  under  a  constitutional  provisicm 
which  simply  inhibits  the  passage  of  any  law  containing  any  matter 
different  from  what  is  expressed  in  the  title  thereof.**  It  has  been 
held,  under'such  a  provision,  that  the  presence  of  these  words  permits 
the  legislature  to  incorporate  in  the  act  legislation  on  any  matter 
which  is  within  the  general  purview  of  the  act  as  indicated  by  the 
language  of  the  title,  although  not  'referred  to  expressly  therein.** 
But,  under  the  usual  provisions  that  require  the  subject  matter  of  a 
law  to  be  expressed  in  the  title,  it  is  generally  held  that  nothing  la 
accomplished  by  way  of  extending  or  restricting  the  title,  or  of  suj^ly- 
ing  omissions,  or  of  subjecting  it  to,  or  relieving  it  from,  constitutional 
objections,  by  the  use  in  the  title,  after  the  designation  of  some  par- 
ticular subject  or  object,  of  the  words  "and  so  forth"  *  or  "for  other 
purposes,"  •  or  of  words  of  a  like  signification.*  The  words  "and  for 
other  purposes"  in  the  title  of  an  act  have  been  supposed  to  cover 
provisions  in  the  body  of  the  act  germane  to  the  general  subject 
thereof.*  But  the  words  are  not  necessary  to  this  purpose,  for 
without  them  an  act  may  include  any  matter  germane  to,  and  hav- 
ing a  natural  connection  with,  the  general  subject  or  object  of  the 
act.* 

98.  Change  in  Title  or  Statute  in  Course  of  Enactment— The 
legislature  has  full  control  over  the  passage  of  bills,  and  may  amend 
them  and  the  titles  to  the  same  at  any  time  permitted  by  its  rules 
during  their  progress  through  the  legislature,  and  it  is  not  a  valid 
objeciion  to  the  title  of  a  law  that  there  was  a  change  in  the  title  or  in 
the  law  itself  in  the  coiUBe  of  its  enactment,  if  the  change  made  can- 
not reasonably  mislead  anyone  and  the  title  sufficiently  expresses  the 
subject  or  object  of  the  law.'  If  the  original  title  is  sufficient,  the 
legislature  does  not  vitiate  the  legislation  by  rendering  such  titie  more 
specific  during  the  progress  of  fenactment,  if  the  object  of  the  bill  is 
not  thereby  essentially  changed.'  But  a  constitutional  provision  that 
no  bill  shall  contain  more  than  one  subject,  which  shall  be  expressed 
in  the  title  is  violated  by  a  material  change  in  the  title  of  an  act  after 

19.  Martin  ▼.  Broach,  6  Oa.  21,  50  S.  R.  467. 

Am.  Dec.  306  and  note.  4.  Banks  v.  State,  124  Ga.  15,  62 

20.  Blair  v.  State,  90  Ga.  326,  17   S.  E.  74,  2  L.R.A.(N.S.)  1007. 
S.  E.  96,  35  A.  S.  B.  206;  Amerious       6.  See  supra,  par.  90. 

V.  Perry,  114  Ga.  871,  40  S.  E.  1004,  6.  Ex  parte  Taylor,  68  Fla.  61,  66 

57  LB.A.  230.  So.  292,  Ann.  Cas.  1916A  701;  Detroit 

1.  Lacey  v.  Palmer,  93  Va.  159,  24  v.  Schmid,  128  Mich.  379,  87  N.  W. 
S.  E.  930,  57  A.  S.  R.  795,  31  L.BA..  383,  92  A.  S.  B.  468;  State  v.  Ryan, 
822  92  Neb.  636, 139  S.  W.  235,  Ann.  Cas. 

Note:  Ann.  Gas.  1912C  176.  1914A  224. 

2.  Spier  v.  Baker,  120  Gal.  370,  62       Note:  12  A.  S.  R.  716. 

Pac   659   41  L.B.A.  196.  7.  Price  v.  Moundsville,  43  W.  Va. 

Note:  61  Am.  Dec.  345.  523,  27  S.  E.  218,  64  A.  S.  R.  878. 

3.  Notes:  50  Am.  Dec.  317,  79  A. 
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it  has  passed  both  branohee  of  the  legislature  and  before  its  approval 
by  the  governor.  The  provision  should  not  be  so  limited  by  con- 
struction as  to  permit  a  measure  of  legislation  to  slough  its  title  al- 
together, or  assume  a  deceptive  one,  after  having  passed  the  legisla- 
ture and  before  being  presented  for  approval  by  the  executive,  who  is 
a  part  of  the  lawinaking  power  and  who,  in  acting  on  bills  presented 
to  him  for  approval  or  rejection,  is  engaged  in  the  performance  of  a 
legislative  duty  enjoined  upon  him  by  the  constitution.* 

99.  Generality  of  Title.— It  is  primarily  for  the  legislature  to  de- 
termine whether  the  title  of  an  act  shall  be  broad  and  general  or 
narrow  and  restricted,  and  the  broader  and  more  general  the  title  the 
greater  the  number  of  particulars  or  of  subordinate  subjects  which 
may  be  embraced  within  it*  While  it  may  be  difficult  to  formulate  a 
rule  by  which  to  determine  the  extent  to  which  the  title  of  a  bill  must 
specialize  its  object,  it  may  be  safely  assumed  that  the  title  must  aot 
only  embrace  the  subject  of  proposed  legislation,  but  also  express  it 
clearly  and  fully  enough  to  give  notice  of  the  legislative  purpose.** 
Thus  a  reduction  or  change  of  salaries  of  county  officers  is  not  suf- 
ficiently indicated  by  the  title  "An  Act  to  provide  for  the  economical 
management  of  coimty  affairs."**  And  it  has  been  held  that  while 
the  title  "An  Act  to  prescribe  the  limitations  of  actions  and  suits" 
would  be  good,  the  title  "An  Act  concerning  the  limitation  of  actions 
in  certain  cases"  is  not  sufficiently  specific.**  A  general  title  cannot 
be  used  to  conceal  legislation  incongruous  in  itself,  or  which  by  no 
fair  intendment  can  be  considered  as  having  a  necessary  or  proper 
connection  with  the  title.**  The  constitutional  requirement  is  not  di- 
rected against  the  generality  and  comprehensiveness  of  titles;  all  its 
purposes  are  satisfied  when  the  law  has  but  one  general  subject  or  ob- 
ject which  is  fairly  indicated  in  its  title.**    So  long  as  the  generality 

8.  Weis  V.  Ashley,  59  Neb.  494,  81  23,  34  N.  E.  565,  41  A.  S.  E.  410,  20 
N.  W.  318,  80  A.  8.  R.  704.  L.B.A.  827;  State  v.  Bailey,  157  Ind. 

9.  Montclair  v.  Ramsdell,  107  U.  S.  324,  61  N.  E.  730,  59  L.R.A.  435;  Ei- 
147,  2  S.  Ct.  391,  27  U.  S.  (L.  ed.)  delity  Ins.,  etc.,  Co.  v.  Shenandoah 
431;  People  v.  People's  Gas  Light,  etc.,  Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759,  19 
Co.,  205  111.  482,  68  N.  E.  950,  98  A.  A.  S.  R.  858;  Karasek  v.  Peier,  22 
S.  R.  244;  Henderson  v.  State,  137  Wash.  419,  61  Pac.  33,  50  L.R.A. 
Ind.  552,  36  N.  E.  257,  24  L.R.A.  469;  345. 

State  v.  Bailey,  157  Ind.  324,  61  N.  E.  Note:  Ann.  Cas.  1912A  104. 

730,  59  L.R.A.  435;  State  v.  Schlitz  11.  Anderson  v.  Whateom  Comity, 

Brewing  Co.,  104  Tenn.  715,  59  S.  W.  15  Wash.  47,  45  Pac.  665,  -33  L.R.A. 

1033,  78  A.  S.  R.  941.  137. 

Notes:  64  A.  S.  R.  77;  79  A.  8.  R.  12.  McNeeley   v.    South    Penn    Oil 

458.  Co.,  52  W.  Va.  616,  44  S.  B.  508,  62 

10.  Thomas  v.  Wabash,  etc.,  R.  Co.,  L.R.A.  562. 

40  Fed.  126,  7  L.R~&..  145;  Lewis  v.      18.  Note:  64  A.  S.  R.  73. 
Dunne,  134  Cal.  291,  66  Pac.  478,  86      14.  State  v.  Rogers,  107  Ala.  444, 
A.  S.  R.  257,  55  L.R.A.  833;  Hender-  19  So.  909,  32  LJl.A.  520;  Paxton, 
son  v.  London,  etc.,  Ins.  Go.  135  Ind.   etc.,  Irr.  Canal,  etc.,  Co.  v.  Faimers', 
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of  the  title  is  not  made  a  cover  for  legislation  inoongpruous  in  itself,  and 
the  title  is  not  misleading  or  deceptive  but  fairly  expresses  the  general 
subject  or  object  of  the  law,  the  mere  generality  of  the  titie  is  not  an 
objection.** 

etc.,  Irrigation,  etc.,  Co.,  45  Neb.  884,  772,  28  L.R.A.  206:  Sisson  v.  Buena 
64  N.  W.  343,  50  A.  S.  R.  585,  29  Vista  County,  128  la.  442,  104  N.  W. 
L.R.A.  853.  454,  70   L.R.A.  440;   Stote  v.   Hut- 

16.  Jonesboro  v.  Cairo,  etc.,  R.  Co.,  chinson  Ice  Cream  Co.,  168  la.  1,  147 
110  U.  S.  192,  4  S.  Ct.  67,  28  U.  S.  N.  W.  195,  LJR.A.1917B  198;  In  re 
(L.  ed.)  116;  Hoboken  v.  Pennsyl-  Sanders,  53  Kan.  191,  36  Pac.  348, 
vania  R.  Co.,  124  U.  S.  656,  8  S.  Ct.  23  L.R.A.  603;  Aikman  v.  Edwards, 
C43,  31  U.  S.  (L.  ed.)  543;  Blair  v.  55  Kan.  751,  42  Pac.  366,  30  L.R.A. 
Chicago,  201  U.  S.  400,  26  S.  Ct.  427,  149;  Rathbone  v.  Hopper,  57  Kan. 
50  U.  S.  (L.  ed.)  801;  Thomas  v.  Wa-  240,  45  Pac.  610,  34  L.B.A.  674;  State 
bash,  etc.,  R.  Co.,  40  Fed.  126,  7  v.  Akers,  92  Kan.  169,  140  Pac-  637, 
L.R.A.  14^;  Judson  t.  Bessemer,  87  Ann.  Cas.  1916B  543;  Johnson  v. 
Ala.  240,  6  So.  267,  4  L.R.A,  742;  Harrison,  47  Minn.  575,  50  N.  W.  923, 
Alford  V.  State,  170  Ala.  178,  54  So.  28  A.  S.  R.  382;  Crookston  v.  Polk 
213,  Ann.  Cas.  1912C  1093;  Los  An-  County,  79  Minn.  283,  82  N.  W.  586, 
geles  County  t.  Spencer,  126  Cal.  670,  79  A.  S.  R.  453  and  note:  State  v. 
59  Pac.  202,  77  A.  S.  R.  217  and  note;  Burgdoerfer,  107  Mo.  1, 17  S.  W-  646, 
Ex  parte  Yun  Quong,  159  Cal.  508,  14  L.R.A.  846;  State  v.  Great  West- 
114  Pac.  835,  Ann.  Cas.  1912C  969;  6m  Coffee,  etc.,  Co.,  171  Mo.  634,  71 
In  re  Schuler,  167  Cal.  282,  139  Pac.  S.  W.  1011,  94  A.  S.  R.  802;  St.  Louis 
685,  Ann.  Cas.  1915C  706;  Duval  v.  Liessing,  190  Mo.  464,  89  S.  W. 
County  V.  Jacksonville,  36  Fla.  196,  611,  109  A.  S.  R.  774,  4  Ann.  Cas. 
18  So.  339,  29  L.R.A.  416;  Florida  112,  1  L.R.A.(N.S.)  918;  O'Connor  v. 
East  Coast  Co.  v.  Hazel,  43  Fla.  263,  St.  Louis  Transit  Co.,  198  Mo.  622. 
31  So.  272,  99  A.  S.  R.  114;  Central  97  S.  W,  150,  115  A.  S.  R.  495.  8 
of  Georgia  R.  Co.  v.  State,  104  Ga.  Ann.  Cas.  703;  Moler  v.  Whisman,  243' 
831,  31  S.  E.  531,  42  L.R.A.  518;  Mo.  571,  147  S.  W.  985,  Ann.  Cas. 
Pioneer  Irrigation  DLst.  v.  Bradley,  8  1913D  392,  40  L.R.A.(N.S.)  629;  Nal- 
Idaho  310,  68  Pac.  295,  101  A.  S.  R.  ley  v.  Home  Ins..  Co.,  250  Mo.  452, 
201;  State  v.  Dolan,  13  Idaho  693,  92  157  S.  W.  769,  Ann.  Cas.  1915A  283; 
Pae.  995, 14  L.R.A. (N.S.)  1259;  Bobel  State  v.  Tibbets,  52  Neb.  228,  71  N.  W. 
v.  People,  173  111.  19,  50  N.  E.  32^,  64  990,  66  A.  S.  R.  492;  Rosenbloom  v. 
A.  S.  R.  64  and  note;  Arms  v.  Ayer,  State,  64  Neb.  342,  89  N.  W.  1053,  57 
192  lU.  601,  61  N.  E,  851,  85  A.  S.  R.  L.R.A.  922;  State  Finance  Co.  v. 
357,  58  L.R.A,  277;  People  v.  Me-  Mather,  15  N.  D.  386,  109  N.  W.  350, 
Bride,  234  111.  146,  84  N.  E.  865,  123  11  Ann.  Cas.  1112;  State  v.  Olson,  26 
A.  S.  R.  82,  14  Ann.  Cas.  994;  People  N.  D.  304,  144  N.  W.  661,  L.R.A. 
V.  Strassheim,  240  111.  279,  88  N.  E.  1918B  975;  State  v.  Tardley,  95  Tenn. 
821,  22  L.R.A.(N.S.)  1135;  People  v.  546,  32  S.  W.  481,  34  L;R.A.  6.56; 
Braun,  246  111.  428,  92  N.  E.  917,  Ryan  v.  Louisville,  etc.,  Terminal  Co., 
20  Ann.  Cas.  448;  State  v.  Kolsem,  130  102  Tenn.  Ill,  50  S.  W.  744,  45  L.R.A. 
Ind.  434,-29N.  E.  595,  14  L.R.A.  566;  303;  Samuelson  v.  State,  116  Tenn. 
State  v.  Bailey,  157  Ind.  324,  61  N.  E.  470,  95  S.  W.  1012,  115  A.  S.  R.  805; 
730,  59  L.R.A.  435;  South  East,  etc.,  Stonega  Coke,  etc.,  Co.  v.  Southern 
R.  Go.  V.  Evansville,  ete.,  Electric  R.  Steel  Co.,  123  Tenn.  428,  131  S.  W. 
Co.,  169  Ind.  339,  82  N.  E.  765,  14  988,  31  L.R.A. (N.S.)  278;  State  v. 
Ann.  Cas.  214,  13  L.RJl.(N.S.)  916;  Superior  Ct,  28  Wash.  317,  68  Pac. 
Knight,  etc.,  Go.  v.  Miller,  172  Ind.  27,  957,  92  A.  S.  R.  831;  Peet  v.  Mills, 
87  N.  E.  823,  18  Ann.  Cas.  1146;  76  Wash.  437, 136  Pac.  685,  Ann.  Cas. 
State  V.  Forkner,  94  la.  1,  62  Ni  W.  1915D  154^  L.BJL.1916A  358;  MeEI- 
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100.  Omission  of  Details. — The  constitutional  provisions  are  satis- 
fied if  the  title  states  in  general  terms  the  subject,  or,  under  some  of 
the  provisions,  the  object,  of  the  act,  and  it  need  not  disclose  the  details 
of  the  legislation,*'  or  furnish  an  abstract,  synopsis  or  index  of  the 
contents  of  the  act;  *'  for  the  constitutional  provisions  cannot  be  so 
nairowly  construed  as  to  require  the  title  of  an  act,  of  itself,  to  contain 
the  entire  act.'*    This  would  make  legislation  too  difficult,  and  bring 

downey  v.  Wyatt,  44  W.  Va.  711,  30  Clendaniel  v.  Conrad,  3  Boyce  (Del.) 
S.  E.  239,  45  L.R.A.  609;  Mills  v.  549,  83  Atl.  1036,  Ann.  Cas.  19i5B 
Charleton,  29  Wis.  400,  9  Am.  Rep.  968;  Martin  v.  Broach,  6  Ga.  21,  50 
578.  Am.  Dee.  306;  Plumb  v.  Christie,  103 

Note:  19  A.  S.  R.  872.  Ga.  686,  30  S.  E.  759,  42  L.R.A.  181; 

16.  Monaghan  v.  Lewis,  5  Penn.  Boehm  v.  Herta,  182  111.  154,  54  N.  E. 
(Del.)  218,  59  Atl.  948,  10  Ann.  Cas.  973,  48  L.R.A.  575;  People  v.  Mc- 
1048;  Banks  v.  State,  124  Ga.  15,  52  Bride,  234  111.  146,  84  N.  E.  865,  123 
S,E.  74,  2  L.R.A.(N.S.)  1007;  People  A.  S.  E.  82,  14  Ann.  Cas.  994;  Taran- 
V.  People's  Gas  Light,  etc.,  Co.,  205  tina  v.  LouisvUle,  etc.,  R.  Co.,  254  111. 
111.  482,  68  N.  E.  950,  98  A.  S.  R.  624,  98  N.  E.  999,  Ann.  Cas.  1913B 
244;  Henderson  v.  State,  137  Ind.  552,  1058;  Parks  v.  State,  159  Ind.  211,  64 
36  N.  E.  2.-,7,  24  L.R.A.  469;  MeGuire  N.  E.  862,  59  L.R.A.  190;  Moore- 
V.  Chicago,  etc.,  R.  Co.,  131  la.  340,  Mansfield  Constr.  Co.  v.  Indianapolis, 
108  N.  W.  902,  33  L.R.A.(N.S.)  706;  etc.,  R.  Co.,  179  Ind.  356,  101  N.  E. 
State  V.  Fairmont  Creamery  Co.,  153  296,  Ann.  Cas.  1915D  917,  44  L.R.A 
la.  702.  133  N.  W.  895,  42  L.R.A.  (N.S.)  816;  In  re  Sanders,  53  Kan. 
(N.S.)  821;  State  v.  Hutchinson  Ice  191,  36  Pae.  348,  23  L.R.A.  603;  State 
Cream  Co.,  168  la.  1,  147  N.  W.  195,  v.  Topeka  Club,  82  Kan.  756,  109  Pae. 
L.R.A.1917B  198;  In  re  Schwartz,  119  183,  20  Ann.  Cas.  320,  29  L.R.A. 
La.  290,  44  So.  20,  121  A.  S.  R.  516;  (N.S.)  722;  State  v.  Loden,  117  Md. 
State  V.  Bennett,  102  Mo.  356,  14  S.  373,  83  Atl.  564,  Ann.  Cas.  1913E 
W.  865,  10  L.R.A.  717;  State  v.  Fire-  1300,  40  L.R.A.(N.S.)  193;  Johnson 
men's  Fund  Ins.  Co.,  152  Uo.  1,  52  v.  Harrison,  47  Minn.  575,  50  N.  W. 
S.  W.  595,  45  L.R.A.  363;  State  v.  Mc-  923.  28  A.  S.  R.  382;  Singer  Mfg.  Co. 
Kinney,  29  Mont.  375,  74  Pae.  1095,  v.  Fleming,  39  Neb.  679,  58  N.  W.  226, 
1  Ann.  Cas.  579  and  note;  Wilkinson  42  A.  S.  R.  613,  23  L.R.A.  210;  Com. 
V.  Lord,  85  Neb.  136,  122  N.  W.  699,  v.  Herr,  229  Pa  St.  132,  78  Atl.  68, 
24  L.R.A.(N.S.)  1104;  People  v.  Ann.  Cas.  1912A  422;  Fidelity  Ins., 
Howe.  177  N.  Y.  499,  69  N.  E.  1114,  etc.,  Co.  v.  Shenandoah  Val.  R.  Co., 
66  L.R.A.  664;  Power  v.  Kitching,  10  86  Va.  1,  9  S.  E.  759,  19  A.  S.  R.  858 
N.  D.  2.54,  86  N.  W.  737,  88  A.  S.  R.  and  note;  Com.  v.  Brown,  91  Va.  762, 
691;  State  v.  Yardlev,  95  Tenn.  546,  21  S.  E.  357,  28  L.R.A.  110;  State  v. 
32  S.  W.  481,  34  L.R.A.  656;  Lancey  Sharpless,  31  Wash.  191,  71  Pae.  737, 
V.  King  County,  15  Wash.  9,  45  Pae.  96  A.  S.  R.  893;  State  v.  Superior  Ct., 
645, 34L.R.A.817;McNeeley  V.  South  68  Wash.  572,  123  Pae.  996,  40 
Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  L.R.A.(N.S.)  793;  McEldowney  v. 
508,  62  L.R.A.  562.  Wyatt,  44  W.  Va.  711,  30  S.  E.  239, 

Notes:  69  Am.  Dec.  649;  64  A.  S.  45  L.R.A.  609. 
R.  76;  79  A.  S.  R.  464;  1  Ann.  Cas.       Notes:  64  A.  S.  R.  74;  79  A.  S.  E. 
585;  Ann.  Cas.  1912D  159;  Ann.  Cas.  464;  86  A.  S.  B.  274;  20  Ann.  Cas. 
1915A  85;  Ann.  Cas.  1916B  598.  326. 

17.  Deyoe  v.  Superior  Ct.,  140  Cal.  18.  People  v.  People's  Gaslight,  etc., 
476,  74  Pae.  28,  98  A.  S.  R.  73;  Co.,  205  111.  482,  68  N.  E.  950,  98  A. 
Monaghan  v.  Lewis,  5  Penn.  (Del.)  S.  R.  244;  People  v.  McBride.  234 
218,  59  Ati.  948,  10  Ann.  Cas.  1048;  III  146,  84  N.  E.  865, 123  A.  S.  R.  82, 
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it  into  constant  danger  of  being  declared  void.*'  To  illustrate,  the 
title  to  a  statute  regulating  the  employment  of  women  and  children 
is  suflficient  if  a  fuller  or  more  distinct  statement  of  the  subject  could 
be  made  only  by  introducing  the  statute  itself  into  the  title.** 

101.  Omission  of  Distinct  Provisions  of  Act. — A  title  need  not 
embody  the  distinct  provisions  of  the  act;  *  for  any  provision  of  the 
act  directly  or  indirectly  relating  to  the  subject  expressed  in  the  title, 
and  having  a  natural  connection  therewith  and  not  foreign  thereto, 
should  be  held  to  be  embreused  in  it.'  Where  a  title  refers  generally 
to  a  specified  occupation  or  business,  the  act  may  properly  contain  a 
provision  for  a  license  tax.'  An  act  which  is  shown  by  its  title  to  be 
an  act  to  incorporate  a  railroad  company  may  contain  a  provision  au- 
thorizing municipalities  to  subscribe  to  stock  of  the  company.*  An 
act  which  defines  certain  words  and  terms  used  in  it  and  explains  their 
meaning  as  they  are  therein  employed  is  not  objectionable  on  the 
ground  that  it  gives  new  and  imusual  definitions  to  words,  and  phrases 
and  gives  no  hint  or  suggestion  of  that  fact  in  the  title.' 

14  Ann.  Cas.  994;  Parkinson  v.  State,  215;  McGnire  v.  Chicago,  etc.,  R.  Co., 

14  Md.  184,  74  Am.  Dec.  522  and  note.  131  la.  340,  108  N.  W.  902,  33  L.R.A 

19.  Fidelity  Ins.,  etc.,  Co.  v.  Shen-  (N.S.)  706;  Bosworth  v.  State  Univer- 
andoah  Val.  R.  Co.,  86  Va.  1,  9  S.  E.  sity,  166  Ky.  436,  179  S.  W.  403, 
759,  19  A.  S.  R.  858  and  note.  L.R.A.1917B  808;   State  v.  Kaisten- 

20.  Stehle  ▼.  Jaeger  Automatie  dick,  49  La.  Ann.  1621,  22  So.  845,  39 
Mach.  Co.,  225  Pa.  St.  348,  74  AtL  L.R.A.  520;  Minnesota  Loan,  etc.,  Co. 
215,  133  A.  S.  R.  884.  v.  Beebe,  40  Atinn.  7,  41  N.  W.  232,  2 

1.  Banks  v.  State,  124  Qa.  15,  52  L.R.A.  418;  Allen  v.  Pioneer  Press 
S.  E.  74,  2  L.R.A.(N.S,)  1007;  Anns  Co.,  40  Minn.  117,  41  N.  W.  936,  12 
V.  Ayer,  192  lU.  601,  61  N.  E.  851,  A.  S.  R.  707,  3  Lit. A.  532;  State  v. 
85  A.  S.  R.  357,  58  L.R.A.  277;  Com-  Bennett,  102  Mo.  356, 14  S.  W.  865, 10 
pagnie  Francaise,  etc.  v.  State  Board  L.R.A.  717;  Wilkinson  v.  Lord,  85 
of  Health,  51  La.  Ann.  645,  25  So.  Neb.  136,  122  N.  W.  699,  24  L.R.A. 
591,  72  A.  S.  R.  458,  56  L.R.A.  795;  (N.S.)  1104;  Pennsylvania  R.  Co.  v. 
Com.  V.  Herr,  229  Pa.  St.  132,  78  Atl.  Ewing,  241  Pa.  St.  581,  88  AtL  775, 
68,  Ann.  Cas.  1912A  422.  Ann.    Cas.    1915B    157,    49    L.RA. 

Note:  69  Am.  Dec.  649.  (N.S.)   977;  Ryan  v.  Louisville,  etc, 

2.  Judson  V.  Bessemer,  87  Ala.  240,  Terminal  Co.,  102  Tenn.  Ill,  50  S.  W. 
6  So.  267,  4  L.B.A.  742;  AFabama  744,  45  L.R.A.  303;  Samuelson  v. 
Great  Southern  R.  Co.  v.  Reed,  124  State,  116  Tenn.  470,  95  S.  W.  1012, 
Ala.  253,  27  So.  19,  82  A.  S.  R.  166;  115  A.  S,  R.  805;  Hurley  v.  Hurley, 
Pioneer  Irrigation  Dist.  v.  Bradley,  8  110  Va.  31,  65  S.  E.  472,  18  Ann.  Cas. 
Idaho  310,  68  Pac.  295,  101  A.  S.  R.  968;  Diana  Shooting  Club  v.  Lam- 
201;  State  v.  Dolan,  13  Idaho  693,  92  oreux,  114  Wis.  44,  89  N.  W.  880,  91 
Pac.    995,    14    L.R.A.(N.S.)     1259;  A.  S.  R.  898. 

Ritchie  v.  People,  155  HI.  98,  40  N.  E.  Notes:  64  A.  S.  R.  73,  103;  1  Ann. 

454,  46  A.  S.  R.  315,  29  L.R.A.  79;  Cas.  585;  20  Ann.  Cas.  330. 

Boehm  v.  Hertz,  182  111.  154,  54  N.  E.  3.  State  y.  Applegarth,  81  Md.  293, 

973,  48  L.R.A.   575;   Arms  v.  Ayer,  31  Atl.  961,  28  L.R.A  812. 

192  lU.  601,  61  N.  E.  851,  85  A.  S.  R.  4.  Floyd  v.  Perrin,  30  S.  C.  1,  8 

357,  58  L.R.A.  277;  Christy  v.  Elliott,  S.  E.  14,  2  L.R.A.  242. 

216  111.  31, 74  N.  E.  1035, 108  A.  S.  R.  6.  People  v.  MeBride,  234  HL  146, 

196,  3  Ann.  Cas.  487,  1  L.R.A.(N.S.)  84  N.  E.  865, 123  A.  8.  B.  82, 14  Ann. 
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102.  Omission  of  Provisos  and  Exceptions. — ^It  is  not  essential  that 
the  title  of  a  bill  should  recite  the  provisos  and  exceptions  appearing  in 
its  body,  and  the  fact  that  they  do  i^pear  without  previous  mention  in 
no  way  affects  the  constitutionality  of  the  act,  so  long  as  they  are 
germane  to  the  subject  expressed  in  the  title.  Indeed,  every  title  ad- 
mits  of  exceptions  in  the  body  of  the  act  unless  it  is  so  framed  as 
.<<peciiically  and  positively  to  f(»hid  them.*  The  exemption  from  a 
local  option  statute  .of  sales  of  intoxicating  liquors  by  druggists  is  not 
invalid  on  the  ground  that  the  title  of  the  statute  does  not  expressly 
indicate  that  the  statute  regulates  sales  by  druggists.'  An  exemption 
of  particular  classes  of  real  estate  from  taxation  is  a  legitimate  and 
necessary  part  of  any  act  which  undertakes  to  provide  for  a  general 
classification  of  real  estate  for  the  purpose  of  taxation.*  A  clause 
saving  from  repeal  an  act  that  is  not  within  the  intent  but  might  ap- 
pear to  come  within  the  language  of  a  repealing  clause  merely  operates 
as  a  proviso,  and  is  in  no  sense  a  re-enactment  or  extension  of  the  act 
so  excepted.*    . 

103.  Omission  of  Minor  Subdivisions  of  Subject. — ^Where  the  con- 
stitutional provision  is  to  the  effect  that  every  act  shall  emln-ace  but 
one  subject  and  matters  properly  coimected  therewith,  which  subject 
shall  be.  expressed  in  the  title,  all  matters  germane  to  the  general  sub- 
ject expressed  in  the  title  may  be  included  in  the  act,  even  Siough  they 
are  not  specifically  mentioned  in  the  title;  for  the  words  "and  matters 
properly  connected  therewith"  are,  it  has  been  said,  highly  important 
and  clearly  indicate  the  intention  that  the  rale  shall  be  liberally  inter- 
preted." It  is  the  "subject"  of  the  act,  and  not  the  "matters  properly 
connected  therewith,"  that  is  required  to  be  expressed  in  the  title.** 
And,  even  under  the  provisions  which  do  not  contain  these  words,  it 
need  not  express  all  of  the  minor  divisions  of  the  general  subject 
to  which  the  act  relates;  but  it  is  sufficient  if  it  expresses  the  general 
subject  of  the  act,  for  all  the  minor  subdivisions  germane  to  the  general 
subject  will  be  held  to  be  included  in  it**   Various  subsidiary  subjects, 

Cas.  994;  State  Public  Utilities  Com-  49  Atl.  351, 86  A.  S.  B.  801, 53  L.R.A. 

mission  v.  Monarch  Refrigerating  Co.,  837. 

267  111.  528,  108  N.  E.  716,  Ann.  Cas.  10.  Cook  v.  Marshall   Conn^,  119 

1916A  528;  State  v.  Fargo  Bottling  la.  384,  93  N.  W.  372,  104  A.  S.  R. 

Works  Co..  19  N.  D.-396,  124  N.  W.  283. 

387,  26  L.R.A.(N.S.)  872.  11.  Parkes  v.  State,  159  Ind.  211, 

6.  State  V.  Schlitz  Brewing  Co.,  104  64  N.  E.  862,  59  L.B.A.  190. 

Tenn.  715,  59  S.  W.  1033,  78  A.  S.  R.  12.  Read  v.  Plattsmouth,  107  U.  S. 

941.  668,  2  S.  Ct.  208,  27  U.  S.  (L.  ed.) 

7.  People  V.  McBride,  234  lU.  146,  414;  State  v.  Harmb,  95  Ala.  176, 
84  N.  E.  865, 123  A.  S.  R.  82, 14  Ann.  10  So.  752,  36  A.  S.  R.  195,  15  L.R.A. 
Cas.  994.  761 ;  Beauvoir  Club  v.  State,  148  Ala. 

8.  Monaghan  v.  Lewis,  5  Penn.  643,  42  So.  1040,  121  A.  S.  R.  82; 
(Del.)  218,  59  Atl.  948,  10  Ann.  Cas.  Robinson  v.  Kerrigan,  151  CaL  40,  90 
1048.  Pac.  129,  121  A.  S.  R.  90,  12  Ann. 

9.  Com.  V.  Moir,  199  Pa.  St.  534,  Cas.  829;  State  v.  Dolan,  13  Idaho  693, 
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properly  connected,  and  relating  to  one  oomprehensive  subject,  may 
be  united  in  the  same  law.  The  end  aimed  at  is  that  each  law  shall 
have  a  single  general  object,  which  shall  be  stated  in  its  title,  and 
that  all  parts  of  the  law  shall  be  germane  to  that  one  subject^*  Many 
acts,  such  as  the  ones  relating  to  crimes,  punishments,  civil  practice, 
and  criminal  practice,  relate  to  numerous  matters.  It  is  sufficient  if ' 
they  relate  to  the  subject  briefly  expressed  in  the  title  and  anything 
properly  connected  therewith.** 

104.  Omission  of  Means  and  Instrumentalities  for  Accomplishing 
Purpose  of  Act. — A  title  need  not  disclose  the  means  and  instrumen- 
talities provided  in  the  body  of  the  act  for  accomplishing  its  purpose'; 
where  fJl  the  provisions  are  reasonably  necessary  as  means  for  attain- 
ing the  object  of  the  act  indicated  by  the  subject  which  is  expressed 
in  the  title  they  are  considered  as  included  in  the  title  as  subdivisions 
of  the  general  subject  there  stated.**    It  is  ordinarily  not  feasible,  or 

92  Pao.  995,  14  L.B.A.(N.S.)  1259;  Nev.  212,  142  Pa«.  230,  Amu  Cas. 
Hronek  v.  People,  134  lU.  139,  24  N.  1916E  1097,  L.R.A.1916A  696;  Augua- 
E.  861,  23  A.  S.  R.  652,  8  L.R.A.  837;  tine  v.  State,  41  Tex.  Crim.  59,  52  S. 
People  V.  People's  Oas  liight,  etc.,  Co.,  W.  77, 96  A.  S.  R.  765:  Laoey  v.  Palm- 
205  111.  482,  68  N.  E.  960,  98  A.  S.  er,  93  Ya.  159,  24  S.  E.  930,  57  A.  S. 
R.  244  and  note;  Christy  v.  Elliott,  R.  795  and  note,  31  L.R.A.  822. 
216  lU.  31,  74  N.  E.  1035,  108  A,  S.  Notes:  64  A.  S.  R.  90;  79  A.  S.  B. 
B.  196,  3  Ann.  Cas.  487,  1  L.B.A.  469.  470;  20  Ann  Cas.  333. 
(N.S.)  215;  Tarantina  v.  Louisville,  15.  San  Antonio  v.  Mehaffy,  96  TJ. 
etc.,  R.  Co.,  254  111.  624,  98  N.  E.  999,  S.  312,  24  U.  S.  (L.  ed.)  816;  Rob- 
Ann.  Cas.  1913B  1058;  Perkins  v.  inson  v.  Kerrigan,  151  Cal.  40,  90 
Cook  County,  271  111.  449,  111  N.  E.  Pac.  129, 121  A.  S.  R.  90, 12  Ann.  Cas. 
.580.  Ann.  Cas.  1917A  27;  Cook  v.  829;  State  v.  Dolan,  13  Idaho  693, 
MarehaU  County,  119  la.  384, 93  N.  W.  92  Pao.  995,  14  L.R.A.(N.S.)  1259; 
372,  104  A.  S.  R.  283;  Newton  v.  Cohn  v.  People,  149  111.  486,  37  N.  E. 
Jasper  County,  135  la.  27,  112  N.  W.  60,  41  A.  S.  R.  304,  23  L.R.A.  821; 
167, 124  A.  S.  R.  256;  Tuttle  v.  Strout,  People  v.  Kirk,  162  lU.  138,  45  N.  E. 
7  Minn.  465,  82  Am.  Dec.  108;  State  830,  53  A.  S.  R.  277  and  note;  Arms 
V.  Ross,  245  Mo.  36,  149  S.  W.  451,  v.  Ayer,  192  111.  601,  61  N.  E.  861,  85 
Ann.  Cas.  1913E  978;  State  v.  Tib-  A.  S.  R.  357,  58  L.B.A.  277;  Repub- 
bets,  52  Neb.  228,  71  N.  W.  990,  66  lie  Iron,  etc.,  Co.  v.  State,  160  Ind. 
A.  S.  R.  492;  State  v.  Briggs,  45  Ore.  379,  66  N.  E.  1005,  62  L.R.A.  136; 
366,  77  Pao,  750,  78  Pao.  361,  2  Ann.  McGuire  v.  Chicago,  etc.,  R.  Co.,  131 
Cas.  424;  State  v.  Co-operative  Store  la.  340,  108  N.  W.  902,  33  L.R.A. 
Co.,  123  Tenn.  399,  131  S.  W.  867,  (N.S.)  706;  State  v.  Topeka  Club.  82 
Ann.  Cas.  1912C  248;  Laoey  v.  Pal-  Kan.  756,  109  Pac  183,  20  Ann.  Cas. 
mer,  93  Va.  159,  24  S.  E.  930,  57  A.  320,  29  L.R.A.(N.S.)  722;  Bosworth 
S.  R.  795,  31  L.R.A.  822;  Farm  In-  v.  State  University,  166  Ky.  436,  179 
vest.  Co.  v.  Carpenter,  9  Wyo.  110,  61  S.  W.  403,  L.R.A.1917B  808;  State 
Pac.  258,  87  A.  S.  R.  918,  50  LJIA.  v.  Cunningham,  130  La.  749,  58  So. 
747.  558,  L.B.A.1915B  389;  State  v.Loden, 

Note:  24  A.  S.  R.  518.  117  Md.  373,  83  Atl.  664,  Ann.  Cas. 

13.  Stockton  V.  Central  R.  Co.,  50  1913E    1300,   40    L.R.A.(N.S.)    193; 

N.  J.  Eq.  52,  24  Atl.  964,  17  L.R.A.  Burrows   v.    Delta   Transp.   Co.,   106 

97,  Mich.  582,  64  N.  W.  501,  29  L.R.A. 

11  Worthington  y.  District  Gt.,  37  468;  Singer  Mfg.  Co^  t.  Flming,  39 
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required,  that  the  title  to  an  act  should  set  forth  the  nature  and  char- 
acter of  the  penalties  for  which  provision  is  made  in  the  body  of  the 
act.^*  In  election  laws  it  is  usual,  and  has  never  been  regarded  as 
illegal,  to  prescribe  regulations  and  safeguards  of  the  election  and  to 
inflict  punishments  for  false  oaths,  changing  ballots,  practicing  fraud 
on  electors,  or  doing  other  things  destructive  of  the  object  of  the  act.^' 
An  act  which,  according  to  the  title,  authorizes  the  making  of  public 
improvements  by  municipalities,  may  provide  for  the  issuance  of 
bonds  to  pay  for  the  improvements,**  or  for  the  assessment  of  the 
cost  thereof  on  the  property  benefited.**  A  title  which  shows  that  one 
of  the  purposes  of  the  act  is  to  require  a  county  to  assume  the  man- 
agement, control  and  supervision  of  bridges  and  ferries  is  brocul  enough 
to  sustain  a  provision  requiring  the  county  to  provide  the  funds  with 
whicli  to  pay  the  expenses  of  such  management,  control,  and  super* 
vision,  and  such  provision  is  germane  to  and  properly  connected  with 
the  subject  expressed  in  the  title,  and  valid.*"  As  to  the  necessity  and 
sufficiency  of  a  reference  in  the  title  of  a  statute  to  appropriations  to 
put  its  purposes  into  effect,  it  would  seem  that,  generally  speaking,  an 
appropriation,  a  necessity  for  which  is  suggested  by  the  title  of  an  act. 


Neb.  679,  58  S.  W.  226,  42  A,  S.  B. 
613.  23  L.RA.  210;  Paxton,  etc.  Irr. 
Canal,  etc.,  Co.  v.  Farmers',  etc,  Irri- 
gation, etc.,  Co.,  45  Neb.  884,  64  N.  "W. 
343,  50  A.  S.  R.  585,  29  L.R.A.  853; 
Rosenbloom  v.  State,  64  Neb.  342,  89 
N.  W.  1053,  57  L.R.A.  922;  Wenham 
V.  State,  65  Neb.  394,  91  N.  W.  421, 
58  L.B.A.  825;  Boonim  v.  Connelly, 
66  N.  J.  L.  197, 48  Atl.  955,  88  A.  S.  R. 
469;  Astor  v.  New  York  Arcade  R. 
Co.,  113  N.  Y.  93,  20  N.  E.  594,  2 
L.R.A.  789  and  note;  State  v.  Nom- 
land,  3  N.  D,  427,  57  N.  W.  85,  44 
A.  S.  R.  572;  Martin  v.  Tyler,  4  N. 
D.  278,  60  N.  W.  392,  25  L.R.A.  838; 
Floyd  V.  Perrin,  30  S.  C.  1,  8  S.  E. 
14,  2  L.R.A.  242;  Ex  parte  Bacot,  36 
S.  C.  125,  15  S.  E.  204,  16  L.R.A. 
586;  Riley  v.  Charleston  Union  Station 
Co.,  71  S.  C.  457,  51  S.  E.  485,  110 
A.  S.  R.  579;  State  v.  Yardley,  95 
Tenn.  546,  32  S.  W.  481,  34  L.R.A. 
666;  MoCormi^  v.  State,  135  Tenn. 
218,  186  S.  W.  95,  L.BA.1916F  382 
and  note;  Ex  parte  Abrams,  56  Tex. 
Crim.  466,  120  S.  W.  883,  18  Ann. 
Cas.  45;  Hurley  v.  Hurley,  110  Va. 
31,  66  S.  E.  472,  18  Ann.  Cas.  968; 
Mills  V.  Charleton,  29  Wis.  400,  9  Am. 
Rep.  578;  Diana  Shooting  Cl\d>  v.  La- 


moreux,  114  Wis.  44,  89  N.  W.  880, 
91  A.  S.  B.  898. 

Notes:  85  Am.  Deo.  360;  64  A.  S.  B. 
75-103;  20  Ann.  Cas.  335. 

16.  Plumb  V.  Christie,  103  Qa.  686, 
80  N.  E.  759,  42  L.B.A.  181;  Sykes 
V.  State,  127  111.  117,  19  N.  E.  705, 
2  L.B.A,  461}  Cohn  v.  People,  149 
lU.  486,  37  N.  E.  60,  41  A.  S.  B. 
304,  23  L.R.A.  821;  RepnbUc  Iron, 
etc.,  Co.  V.  State,  160  Ind.  379,  66  N. 
W.  1005,  62  L.R.A.  136;  State  v.  Pey- 
ton, 234  Mo.  517, 137  S.  W.  979,  Ann. 
Cas.  1912D  154  and  note;  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  679,  58  N. 
W.  226,  47  A.  S.  B.  613,  23  L.B.A. 
210 ;  Hathaway  v.  McDonald,  27  Wash. 
659,  68  Pac.  376,  91  A.  S.  B.  889i 

Notes:  20  Ann.  Cas.  334;  Ann.  Cas. 
1912D  157,  158,  159. 

17.  People  y.  McBride,  234  111.  146, 
84  N.  E.  865,  123  A.  S.  B.  82, 14  Ann. 
Cas.  994;  State  v,  Peyton,  234  Mo.  517, 
137  S.  W.  979,  Ann.  Cas.  1912D  154. 

Note:  Ann.  Cas.  1916B  598. 

18.  Martin  v.  Tyler,  4  N.  D.  278,  60 
N.  W.  392,  25  L.B.A.  838. 

19.  Bichman  v.  Muscatine  County, 
77  la.  513,  42  N.  W.  422,  14  A.  8.  b! 
308,  4  L.B.A.  445. 

20.  Simon  v.  Northup,  27  Ore.  487. 
40  Pae.  560,  30  L.B.A.  171. 


Digitized  by 


Google 


§  105  STATUTES  25  E.  C.  L 

if  it  has  congruity  and  proper  connection  with  the  subject  or  object 
stated  therein,  need  not  be  specifically  expressed  in  the  tiUe,^  but 
that  if  such  an  appropriation  is  not  expressed  in  the  title,  and  is  nei- 
ther suggested  by  it  nor  is  germane  or  cognate  to  the  subject  or  object 
stated,  the  object  or  subject  is  not  sufficiently  stated,  and  the  act,  or 
so  much  thereof  as  violates  the  constitutional  provision,  is  void.*  In  a 
few  jurisdictions  statutes  have  been  enaxjted  which  relate  to  the  ques- 
tion of  the  necessity  and  sufficiency  of  reference  in  the  title  of  an 
act  to  appropriations  to  put  the  purpose  of  the  statute  into  efifect.* 

105.  Illustrations  of  Sufficiency  of  General  Titles. — The  principle 
that  under  a  title  which  is  expressed  in  general  terms  there  may  be 
included  in  the  statute  provisions  manifold  in  numbers  and  of  in- 
finite variety,  provided  that  they  are  germane  to  the  general  subject 
thus  expressed,  has  been  applied  to  laws  relating  to  public  and  private 
corporations;*  banking  laws;'  election  laws;*  tax  laws;'  Sunday 
laws ;  ^  laws  against  gaming  and  gambling  houses ;  *  laws  licensing,  pro- 

1.  Note:   L.BA.1917B  812.     -  793;    Diana    Shooting    Clnb    ▼.    La- 

2.  Bosworth  v.  State  University,  166   moreux,  114  Wis.  41,  89  N.  W.  880, 
Ky,  436,  179  S.  W.  403,  L.R.A.1917B   91  A.  S.  R.  898. 

808  and  note.  Notes:  64  A.  S.  B.  102;  79  A.  8. 

S.  Note:  L.B.A.1917B  813.  814.  B.  463,  468. 

4.  Jonceboio  v.  Carol,  etc,  B.  Co.,  6.  Blaker  v.  Hood,  53  Elan.  499,  36 

110  U.  S.  192,  4  S.  Ct  67,  28  U.  S.  Pac  1115,  24  L.R.A.   854;   State  v. 

(L.  ed.)  116;  Jones  v.  Aspen  Hard-  Woodmansee,  1  N.  D.  246,  46  N.  W. 

ware  Co.,  21  Colo.  263,  4  Pac.  467,  62  970,  11  L.R.A.  420. 

A.  S.  B.  220  and  note,  29  L.R.A.  143;  6.  People   v.    Strassheim,    240    IlL 

Americas  v.  Perry,  114  Ga.  871,  40  279,  88  N.  E.  821,  22  L.B.A.(N.S.) 

S.  E.  1004,  57  L.B.A.  230;  Belleville,  1135;  Lankford  v.  Somerset  Countv, 

etc.,  B.  Co.  V.  Gr««ory,  15  El.  20,  58  73  Md.  105,  20  Atl.  1017,  22  Atl.  412, 

Am.  Dec.  589;  Wardle  v.  Townsend,  11  L.R.A.  491;  McPherson  v.  Blacker, 

75  Mich.  385,  42  N.  W.  950,  4  L.R.A.  92  Mich.  377,  52  N.  W.  469,  31  A.  S. 

511;  Finn^an  v.  Noerenberg,  52  Minn.  R.  587,  16  L.R.A.  475;  Elwell  v.  Com- 

239,  53  N.  W.  1150,  38  A.  S.  R.  552,  stock,  99  Minn.  261,  109  N.  W.  113, 

18  L.R.A.  778;  Stockton  v.  New  Jersey  698,    9    Ann.    Cas.    270,    7    Ul.A, 

Cent.  R.  Co.,  50  N.  J.  Eq.  52,  24  Atl.  (N.S.)   621;  Boorum  v.  Connelly,  66 

964,  17  L.B.A.  97;  Astor  v.  New  York  N.  J.  L.  197,  48  Atl.  955,  88  A.  S.  B. 

Arcade  B.  Co.,  113  N.  Y.  93,  20  N.  469;  State  v.  BlaisdeU,  18  N.  D.  55, 

E.  594,  2  L.EA.  789;  Nottage  v.  Port-  118  N.  W.  141,  138  A.  S.  E.  741  and 

land,  35  Ore.  539,  58  Pac.  883,  76  A.  note,  24  L.R.A.  (N.S.)   465. 

S.  R.  513;  Millvale  v.  Evergreen  B.  Note:  41  L.E.A.(N.S.)  133. 

Co.,  131   Pa.   St.  1,  18  AtL   993,  7  7.  Levy's  Succession,  115  La.  377, 

L.R.A.  369;  Floyd  v.  Perrin,  30  S.  39  So.  37,  5  Ann.  Cas.  871,  8  L.B.A. 

C.  1,  8  S.  E.  14,  2  LwB.A.  242;  Ex  (N.S.)  1180;  Bosenbloom  v.  State,  64 

parte  Bacot,  36  S.  C.  125, 15  S.  E.  204,  Neb.  342,  89  N.  W.  1053,  57  L.BA. 

16   L.R.A.   586;   Biley  v.   Charleston  922. 

Union  Station  Co.,  71  S.  C.  457,  51  Note:  64  A.  S.  B.  104. 

S.  E.  485,  110  A.  S.  B.  579;  Lancey  8.  State  v.  Dolan,  13  Idaho  693,  92 

V.  King  County,  15  Wash.  9,  45  Pao,  Pac.  995,  14  LJa.A.(N.S.)  1259. 

645,  34  L.B.A.  817;  State  v.  Snoho-  9.  Ez  parte  Allison,  99  Tex.  455«  90 

mish  County  Superior  Ct.,  68  Wash.  S.  W.  870, 122  A.  S.  E.  653,  2  : 

572.  123  Pac.  996,  40  LuB.A.(N.S.)  (N.S.)  IIIL 
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hibiting  or  regulating  the  sale  of  intoxicating  liquors ;  **  laws  relating 
to  the  public  health ;  ^^  food  and  drug  laws ;  **  game  lavs ;  ^*  laws  relat- 
ing to  irrigation  and  water  rights;  ^*  drainage  laws;  **  laws  relating  to 
public  lands,**  highways,*'  and  public  parks ;  **  labor  laws ;  *•  lien 
laws;  *°  exemption  laws;  *  laws  relating  to  damages; '  laws  relating  to 

10.  Sheppard  t.  Dowling,  127  Ala.  Weber,  205  Mo.  36,  192  S.  W.  956, 
1,  28  So.  791,  85  A,  S.  E.  68;  State  v.  120  A.  S.  R.  715,  12  Ann.  Caa.  382, 
Davis,  130  Ala.  148,  30  So.  344.  89  10  L.R.A.(N.S.)    1155. 

A.  S.  R.  23;  Beatrvoir  Clnb  v.  State,  Note:  64  A.  S.  R.  96. 
148  Ala.  643,  42  So.  1040,  121  A.  S.  14.  Farmers'  Independent  Diteh  Co. 
E.  82;  Plumb  v.  Christie,  103  Oa.  686,  ▼.  Agricultural  Ditdi  Co.,  22  Colo. 
30  S.  E.  759,  42  L.R.A.  181;  People  513,  45  Pac.  44^  55  A.  S.  R.  149; 
V.  McBride,  234  lU.  146,  84  N.  B.  865,  Paxton,  etc.,  Irr.  Canal,  etc.,  Co.  v. 
123  A.  S.  R.  82,  14  Ann.  Cas.  994;  Farmers',  etc..  Irrigation,  etc.,  Co.,  45 
State  T.  Gerhardt,  145  Ind.  439,  44  N.  Neb.  884,  64  N.  W.  343,  50  A.  S.  R. 
E.  469,  33  L.R.A.  313;  Rose  v.  State,  585,  29  L.R.A.  853;  Farm  Invest  Co. 
171  Ind.  662,  87  N.  E.  103,  17  Ann.  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258, 
Cas.  228;  McPherson  v.  State.  174  Ind.  87  A.  S.  R.  918,  50  L.R.A.  747. 
60, 90  N.  E.  610,  31  L.R.A.(N.S.)  188;  Notes:  64  A.  S.  E.  102;  77  A.  S.  R. 
State  v.  Forkner,  94  la.  1,  62  N.  W.   269. 

772,  28  LwRA..  206;  State  v.  Shw-  15.  Sisson  ▼.  Buena  Vista  County, 
man,  81  Kan.  874, 107  Pac.  33, 135  A.  128  la.  442,  104  N.  W.  454,  70  L.R.A. 
8.  R.  403;  State  v.  Topeka  Clnb,  82  440. 

Kan.  756,  109  Pac.  183,  20  Ann.  Cas.  16.  State  y.  ShevUn-Carpenter  Co., 
320  and  note,  29  L.R.A.(N.S.)  722;  99  Minn.  158,  108  N.  W.  935,  9  Ann. 
Keller  v.  State,  11  Md.  525,  69  Am.   Cas.  634. 

Dec.  226;  Parkinson  v.  State,  14  Md.  3.7.  Duval  County  v.  Jacksonville, 
184,  7^  Am.  Dec.  522  and  note;  Feek  36  Fla.  196, 18  So.  339,  29  L.R.A.  416. 
V.  BlootniBgton  Tp.  Board,  82  Mich.  18.  Memphis  v.  Hastings,  .113  Tenn. 
393,  47  N.  W.  37,  10  L.R.A.  69;  Paul  142,  86  8.  W.  609,  69  L.R.A.  750. 
V.  GlomseBter  County,  50  N.  J^L.  585,  19.  Cohn  v.  People,  149  HI.  486,  37 
15  Atl.  272,  1  L.R.A.  86;  State  v.  N.  E.  60,  41  A.  S.  R.  304,  23  L.R.A. 
Richardson,  48  Ore.  309,  85  Pac.  225,  821;  Wabash  R.  Co.  v.  Young,  162 
8  L.R.A.(N.S.)  362;  Garrigan  v.  Ken-  Ind.  102,  69  N.  E.  1003,  4  L.R.A. 
nedy,  19  S.  D.  11, 101  N.  W.  1081, 117  (N.S.)  1091;  State  v.  Justus,  85  Minn. 
A.  S.  R.  927,  8  Ann.  Cas.  1125.  279,  88  N.  W.  759    89  A.  8.  R.  550, 

Notes:  64  A.  8.  R.  100;  79  A.  S.  R.  56  LJI.A.  767;  Singer  Mfg.  Co.  v. 
471;  20  Ann.  Cas.  326,  330.  Fleming,  30  Neb.  679,  58  N.  W.  226, 

11.  Compagnie-  Prancaise,  etc.,  ▼.  42  A.  S.  R.  613,  23  L.R.A.  210; 
State  Board  of  Health,  51  La.  Ann.  Wmiham  v.  State,  65  Neb.  394.  91  N. 
645,  25  So.  591,  72  A.  8,  R.  458,  56  w.  421,  58  L.R.A.  825;  Schmalz  v. 
L-R-A.  795.  ,„T  ^   cn^    Woolley,  57  N.  J.  Eq.  303.  41  Atl. 

62  N.  E.  40,  87  A.  S.  R.  228,  State  Perkins  v.  Heart,  158  N.  Y.  306.  53 
▼.  Snow,  81  la.  642,  47  N.  W.  777,  v  t?  ia  -rn  a  aw  ^oq  aq  t  n  h 
n  L.R.A.  355;  Stat^  v.  Hutchinson  ^-J^'Ji^'  f"  ^1^^'  */i"^-^- 
Ice  Cream  Co.  168  la.  1,  147  N  w!  ^'  ^*"*'if  w'  ^"^^n  ««°P  ^^9' 
195,  L.B.A.1917B  198;  Butler  v.  ^'  ^'  ^  Y^^  ^'  ^  ^'^  ^^' 
Chambers,  36  Minn.  69,  30  N.  W.  308,  ^%^\f-  *•  ^^-  «,  ,  •  m  » 
1  A.  8.  R.  638;  Ex  parte  Mon  Luek,  ^^'^Z^^F^'^U' ^-J^Jj^^ 
29  Ore.  221,  44  Pac.  693,  54  A.  S.  R.  Co.,  198  Mo.  622,  97  S.  W.  150,  115 
804.  32  L.R.A.  738.  A.  S.  R.  495,  8  Ann.  Cas.  703. 

Note:  99  A.  S.  R.  119.  1-  Tuttle  v.  Strout,  7  Minn.  465,  82 

13.  In  re  Schwartz,  119  La.  290,  44  Am.  Dee.  108. 
So.  20,  121  A.  S.  R.  616;  State  v        2.  Note:  79  A.  8.  R.  470t 
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trades,  occupations  and  profesaions ;  *  laws  prohibiting  combinations  to 
regulate  insurance  premimns;  *  laws  prohibiting  the  business  of  ticket 
brokerage; '  laws  relating  to  newspaper  publioations ;  *  land  registra- 
tion or  Torrens  laws; '  laws  relating  to  public  officers; '  and  automo- 
bile law8.» 

106.  Particularity  of  Title. — It  is  not  an  objection  to  the  validity 
of  an  act  that  the  title  is  unnec^sarily  full  and  extended  in  that  it 
Tmdertakes  to  epitomize  and  recite  in  more  or  less  detail  the  legisla- 
tion that  follows.'"  An  example  of  a  title  which  is  expressed  with 
unnecessary  particularity  but  is  not  therefore  vitally  objectionable  is 
one  reading  "An  Act  to  define  who  are  fellow  servants  and  who  are  not 
fellow  servants."  **  In  the  construction  of  a  public  improvement  pay- 
ment for  the  improvement  is  a  matter  properly  connected  therewith ; 
and  it  cannot  be  a  matter  of  valid  objection  that  both  are  expressed  in 
the  title  of  an  act  providing  for  the  construction.**  But,  of  course,  if 
a  titie  is  narrow  and  restricted,  carving  out  for  treatment  only  a  part 
of  a  general  subject,  the  legislation  under  it  must  be  conhned  within 
the  same  limits,**  even  though  the  legislature  might,  with  propriety, 
have  selected  a  more  comprehensive  title  which  would  have  embraced 


S.  Parks  t.  State,  169  Ind.  211,  64 
N.  E.  862,  59  L.E.A.  190;  Moler  v. 
Whisman,  243  Mo.  571,  147  S.  W.  985, 
Ann.  Cas.  1913D  392,  40  L.B.A.(N.S.) 
629;  State  v.  McKinney,  29  Mont 
375,  74  Pac  1095,  1  Ann.  Cas.  579; 
Little  T.  State,  60  Neb.  749,  84  N.  W. 
248,  51  L.B.A.  717;  State  v.  Sharp- 
less,  31  Wash.  191,  71  Pae.  737,  96  A. 
&  B.  893. 

4.  State  V.  Fireman's  Fund  Ins.  Co., 
152  Mo.  1, 52  S.  W.  595,  45  L.R.A.  363. 

5.  In  re  O'Neill,  41  Wash.  174.  83 
Pae  104,  6  Ann.  Cas.  869,  3  L.R.A. 
(N.S.)  558. 

6.  State  V.  Pioneer  Press  Co.,  100 
Minn.  173,  110  N.  W.  867,  117  A.  S. 
R.  684,  10  Ann.  Cas.  351,  9  L.R.A. 
(N.S.)  480. 

7.  Robinson  v.  Eerrigali,  151  Cal. 
40,  90  Pac.  129,  121  A.  S.  R.  90,  12 
Ann.  Cas.  829. 

Note:  L.R.A.1916D  20. 

8.  State  V.  Rogerrf,  107  Ala.  444, 
19  So.  909,  32  L.R.A.  520;  SUte  v. 
Hyde,  129  In.d.  296,  28  N.  E.  186,  13 
L.R.A.  79^  Henderson  v.  State,  137 
Ind.  552,  36  N.  E.  257,  "4  L.R.A.  469; 
State  V.  Prather,  84  Kan.  169,  112 
Pac.  829,  36  L.R.A.(N.S.)  1084. 

Note:  64  A.  S.  R.  103. 


9.  Christy  v.  Elliott,  Sl6  IlL  31,  74 
N.  E.  1035,  108  A.  S.  R.  196,  3  Aan. 
Cas.  487,  1  L.R.A.(N.S.)  215. 

Note:  52  L.R.A.(N.S.)  956. 

10.  Hronek  v.  People,  134  111.  139, 
24  N.  E.  861,  23  A.  S.  R.  652,  8 
L.R.A.  837;  Perkins  v.  Co(A  County, 
271  lU.  449,  111  N.  E.  580,  Ann.  Cas, 
1917A  27;  Isenhour  v.  State,  157  Ind. 
517,  62  N.  E.  40,  87  A.  S.  R.  228; 
Stote  v.  Missouri  Pac.  R.  Co.,  96  Kan. 
609,  152  Pac.  777,  Ann.  Cas.  1917A 
612;  BoBworth  v.  State  University,  166 
Ky.  436,  179  S.  W.  403,  L.R.A.1917B 
808;  Stockton  v.  Central  R.  Co.,  50 
N.  J.  Eq.  52,  24  Atl.  964,  17  L.R.A. 
97;  State  v.  Scblitz  Brewing  Co.,  104 
Tenn.  715,  69  S.  W.  1033,  78  A.  S.  B. 
941  and  note. 

Notes:  61  Am.  Dec  345;  79  A.  S. 
R.  .465;  96  A.  S.  R.  777. 

11.  Campbell  v.  Cook,  86  Tex.  630, 
26  S.  W.  486,  40  A.  S.  R.  878. 

12.  Riehman  t.  Muscatine  County, 
77  la.  513,  42  N.  W.  422,  14  A.  S.  E. 
308,  4  L.R.A.  445. 

13.  State  v.  Bailey,  167  Ind.  324, 
61  N.  E.  730,  59  L.R.A,  435;  State  v. 
Scblitz  Brewing  Co.,  104  Tenn.  715, 
59  S.  W.  1033,  78  A.  S.  R.  941  and 
note. 
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the  entire  aibject  of  legiflation.**  Where  the  title  of  a  statute  ex- 
presses its  subject  to  be  the  "board  of  pork  commissioners"  in  certain 
cities,  the  title  indicates  that  the  subject  of  legislation  is  with  reference 
to  cities  already  in  existence  and  the  statute  cannot  properly  provide 
for  ttie  creation  of  new  corporations.**  It  has  been  held  that  the  in- 
toxicants designated  in  the  title  of  a  liquor  law  will  control  the  enumer- 
ation thereof  in  the  body  of  the  enactment;  and  it  is  essential  that 
those  so  enumerated  shall  be  such  as  are  indicated  by  the  title.  Thus 
a  statute  which  is  entitled  "An  Act  to  prohibit  the  sale  of  spirituous, 
vinous,  or  malt  liquors,"  is  invalid  so  far  as  it  deals  with  the  subject 
of  bitters,  beverages  and  drinks  which  are  not  necessarily  either  vin- 
ous, spirituous,  or  malt>*  Sometimes  when  a  general  title  would 
be  clearly  sufficient  ad  act  is  rendered  of  doubtful  constitutionality 
by'  incorporating  in  the  titie  references  to  specific  matters  which  may, 
or  may  not,  be  sufficient  to  cover  all  the  provisions  of  the  act.*'  But, 
while  the  courts  will  restrict  the  operation  of  a  law  to  the  subjects  ex- 
pressed in  the  title,  they  are  not  inclined  to  hold  a  legislative  enact- 
ment invalid  for  the  reason  that  the  subject  of  legislation  is  expressed 
with  such  particularity  in  the  title  as  to  render  it  misleading.  A  title 
nearly  as  long  as  the  act  itself  and  almost  an  index  of  the  act,  though 
subjected  to  criticism  for  containing  more  than  required,  has  been  held 
to  be  sufficient.*^  And  it  has  been  held  that  the  general  subject  to 
which  an  act  relates  need  not  appear  in  the  title  if  it  is  clearly  disclosed 
or  readily  inferred  from  the  details  expressed.*^ 

107.  Plurality  of  Subjects  Expressed  in  Title.— Plurality  of  title 
is  not  an  objection  to  an  act  which  deals  with  but  one  subject  The 
constitutional  prohibition  of  more  than  one  subject  being  directed, 
not  against  the  title,  but  against  the  act  itself,  the  objection  that  an 
act  contains  more  than  one  subject  is  to  be  determined  by  the  body 
of  the  act,  and  if  there  is  but  one  subject  in  the  act,  and  tiie  title  ex- 
presses more  than  one,  the  subject  expressed  in  the  titie  and  not  em- 
braced in  the  act  will  be  regarded  as  surplusage.**    The  number  of 

14.  Fidelity,  Ins.,  etc.,  Co.  v.  Shen-  Note:  Ann.  Caa.  1915A  88. 

andofth  Val.  R.  Co.,  86  Va.  1,  9  8.  E.  18.  Barton  v.  Alexander,  -27  Idaho 

759,  19  A.  S.  B.  858.  286,  148  Pae.  471,  Ann.  Cas.  1917D 

16.  Orvis     V.     Dea     Moines     Park  729. 

Com'rs,  88  la.   674,  56  N.   W.   294,  19.  State  v.  Bartholomew,  176  Ind. 

46  A.  S.  R.  252:  182,  95  N.  E.  417,  Ann.  Cas.  1914B 

16.  State  V.  Davis,  130  Ala.  148,  30  91. 

So.  344,  89  A.  S.  R.  23.  Note:  79  A.  S.  R.  465. 

Note:  20  Ann.  Cas.  329.  20.  Judson  v.  Bessemer,  87  Ala.  240, 

As  to  what  things  are  covered  by  6  So.  267,  4  L.R.A.  742;  Monaglian  v. 

ttie  phrase  "spiritnous,  vinous  and  malt  Lewis,   5  Penn.    (Del.)    218,^   Atl. 

liquor,"    see    Intoxicating    Liquoes,  948, 10  Ann.  Cas.  1048;  People  v.  Mc- 

vol.  15,  pp.  248-249.  Bride,  234  111.  146,  84  N.  E.  865,  123 

17.  State  V.  Fontenot,  132  La.  481,  A.  S.  R.  82,  14  Ann.  Cas.  994. 
61  So.  634»  Ann.  Cas.  1915A  76  and  Note:  Ann.  Cas.  1912A  103. 
note. 
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persona  or  dasBea  of  persons  or  kinds  of  business  to  be  affected  by  a 
particular  act  has  no  bearing  on  the  question  whether  the  title 
embraces  one  subject  or  more.  The  subject  expressed  in  the  title  may  be 
single,  and  still  authorize  legislation  for  every  individual  in  the  state; 
as  in  case  of  general  assessment  acts,  etc.*  The  title  "An  Act  to  pro- 
vide for  the  treatment  and  cure  of  habitual  drunkards"  does  not  de- 
scribe more  than  one  subject,  or  vary  from  the  body  of  the  act  whidi 
mentions  treatment  only  and  not  cure.' 

108.  Variance  between  Title  and  Subject.— Whethw  a  title  is  com- 
prehensive or  restricted,  expressed  in  general  terms  or  with  particular- 
ity, it  must  be  in  conformity  with  the  subject  of  the  legislation.  If 
the  title  imports  one  subject,  while  the  statute  itself  shows  a  different 
subject  to  be  its  puipose,  the  tiUe  is  misleading,  and  the  act  is  uncon- 
stitutional on  the  ground  that  its  subject  is  not  expressed  in  its  title.' 
A  game  law,  which  according  to  its  titie  is-  for  the  protection  of  game 
animals,  wild  birds  and  fish  of  the  state,  cannot,  it  has  been  held,  prop- 
erly contain  a  provision  prohibiting  the  sale  or  having  in  possession 
for  sale  of  birds  ci^ptured  or  killed  without  the  state.*  Where  par- 
ticular classes  are  designated  and  a  particular  offense  is  indicated  in 
the  title  to  an  act,  whereas  in  the  body  of  the  act  a  different  offense 
and  a  different  class  are  included,  the  title  is  insufficient.'  But 
words  in  the  body  of  an  act  which  relate  to  an  offense  otiber  than  that 
specified  in  the  title,  but  which  do  not  in  fact  defme  a  distinct  offense, 
do  not  affect  the  validity  of  the  title.*  The  constitutional  require- 
ment is  not  fulfilled  where  the  titie  of  an  act  announces  the  instru- 
mentality and  the  body  of  the  act  announces  the  subject  on  which  the 
instrumentality  is  expected  to  operate.'  It  has  been  said  that  if  a  title 
indicates  that  the  act  prohibits  specified  transactions  and  the  act  is  one 
of  regulation,  the  act  is  invalid.*  And,  conversely,  where  the  body  of 
an  act  prohibits  the  traffic  in  intoxicating  liquors,  a  titie  which  de- 
clares the  act  to  be  one  to  regulate  the  traffic  is  insufficient*    A  provi- 

1.  State  V.  Tardley,  95  Tenn.  546,  Pac  554,  109  A.  8.  B.  874,  1  L.B.A. 
32  S.  W.  481,  34  L.R.A.  656.  (N.S.)  152. 

2.  Baltimore  v.  Keeley  Institute,  81  Notes:  64  A.  8.  B.  73,  74^  104;  4 
Md,  106,  31  Atl.  437,  27  L.R.A.  646.  LJl.A.  93. 

3.  Lamar  Canal  Co.  v.  Amity  Land,  4.  Acklen  v.  Thompson,  122  Tenn. 
etc.,  Co.,  26  Colo.  370,  58  Pac.  600,  77  43,  126  S.  W.  730,  135  A.  S.  R.  85L 
A.  S.  R.  261;  State  v.  Great  Western,  5.  State  v.  Great  Western  Coffee, 
Coffee,  etc.,  Co.,  171  Mo.  634»  71  S.  etc.,  Co.,  171  Mo.  634,  71  S.  W.  1011, 
W.  1011,  94  A.  8.  R.  802;  Bdl  v.  94  A.  S.  R.  802. 

First  Judicial  Dist.  Ct.,  28  Nev.  280,       6.  People  v.  Taylor,  96  Mich.  676, 
81   Pac.   875,   113   A.   S.   R.   854,   6  56  N.  W.  27,  21  LJI.A.  287. 
Ann.  Cas.  982,  1  L.R.A.(N.S.)   843;       7.  State  v.  Nomland,  3  N.  D.  ^7,  57 
Fidelity  Ins.,  etc,  Co.  v.  Shenandoah    N.  W.  85,  44  A.  S.  B.  572. 
Val.  R.  Co.,  86  Va.  1,  9  S.  E.  759,  19       8.  State  v.  Burgdoerfcr,  107  Mo.  1, 
A.   S.  R.  858;   State  v.  Tieman,  32   17  S.  W.  646,  14  LJI.A.  846. 
Wash.  294,  73  Pac.  375,  98  A.  S.  R.       9.  Paul  v.  Gloucestw  County,  50  N. 
.854:  State  v.  Case,  39  Wash.  177,  81   J.  L.  585,  15  AtL  272,  1  LJa.A.  8& 
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don  in  a  orumnal  statute  that  certain  things  "shall  not  be  a  defense" 
is  within  the  title  of  ihe  statute  which  states  that  the  act  provides 
"what  shall  be  a  defense."'*  The  title  of  a  statute  is  not  objectionable 
because  larceny,  but  not  embezzlement,  is  therein  mentioned,  while 
the  act  itself,  in  substance,  reads  that  whoever  embezzles  or  f raudulent> 
ly  converts  to  his  own  use  certain  property  delivered  to  him  which  may 
be  the  subject  of  larceny  shall  be  deemed  guilty  of  larceny  and  pun- 
ished accordingly."  A  title  is  not  objectionable  because  the  language 
of  the  tiUe  does  not  appear  literally  or  in  substance  in  the  body  of 
the  act'*  The  title  of  an  act  which  indicates  that  it  relates  to  the 
"holding"  of  courts  is  sufficient,  although  the  subject  matter  relates  to 
the  "opening"  of  courts;  for,  as  used  in  such  connection,  "opening" 
and  "holding"  are  synonymous,  since  opening  is  essential  to  holding, 
and  holding  court  includes  opening  the  court." 

109.  Title  Broader  than  Body  of  Statute.— Tities  broader  than  the 
act  itself  may  be  insufficient  because  false  and  deceptive,'*  but  it  is 
ordinarily  not  an  objection  to  the  validity  of  an  act  that  it  does  not 
contain  all  the  provisions  that  it  might  contain  under  the  title,'*  or 
that  it  does  not  embrace  and  dispose  of  the  whole  subject  to  which  it 
relates,"  provided  the  title  fairly  indicates  the  scope  and  purpose  of  the 
act  so  that  a  person  reading  it  may  expect  legislation  of  the  character 
contained  in  the  body  of  the  act."  The  title  of  an  act  is  not  mislead- 
ing because  it  indicates  that  the  act  is  to  apply  to  the  whole  state,  while 
in  the  body  of  the  act  many  of  the  counties  in  the  state  are  excepted 
from  its  operation,'*  or  the  application  of  the  act  is,  by  its  terms,  limit- 
ed to  a  particular  city."  If  a  title  is  comprehensive  enough  to  embrace 
all  the  provisions  of  an  act  considered  as  a  whole  it  cannot  be  rendered 

10.  People  ▼.  BraTin,  246  lU.  428,  pie  v.  Both,  249  HI.  532,  94  N.  E. 
92  N.  E.  917,  20  Ann.  Cas.  448.  953,  Ann.  Cas.  1912A  100  and  note; 

11.  Graves  v.  People,  32  Colo.  127,  Tarantina  v.  Louisville,  etc.,  R.  Co., 
76  Pae.  412,  2  Ann.  Cas.  6.  254  111.  624,  98  N.  E.  999,  Ann.  Cas. 

12.  Knight,  etc.,  Co.  v.  Miller,  172  1913B  1058;  State  v.  Bartholomew, 
Ind.  27,  87  N.  B.  823,  18  Ann.  Cas.  176  Ind.  182,  95  N.  E.  417,  Ann.  Cas. 
1146.  1914B  91 ;  Moore-Mansfield  Constr.  Co. 

18.  Letcher  v.  State,  159  Ala.  59,  48  v.  Indianapolis,  etc.,  R.  Co.,  179  Ind. 

So.  805,  17  Ann.  Cas.  716.  356,  101  N.  E.  296,  Ann.  Cas.  1915D 

14.  State  V.  Dolan,  13  Idaho  693,  92  917,  44  L.R.A.(N.S.)    816;   State  v. 

Pae.  995,  14  L.R.A.(N.S.)   1259.  Heldenbrand,  62  Neb.  136,  87  N.  W. 

Note:  Ann.  Cas.  1912A  104.  25,  89  A.  S.  R.  743;  State  v.  Schlitz 

16.  Boyer  v.  Grand  Rapids  F.  Ins.  Brewing  Co.,  104  Tenn.  715,  59  S.  W. 

Co.,  124  Mich.  455,  83  N.  W.  124,  88  1033,  78  A.  S.  R.  941. 

A.  S.  B.  338.  Note:  Ann.  Cas.  1912A  102. 

Note:  L.R.A.1915E  949.  18.  Mt.   Vernon- Woodberry   Cotton 

16.  Davis  V,  State,  7  Md.  161,  61  Duck  Co.  v.  Frankfort  Marine  Ace, 
Am.  Dec.  33L  etc.,  Ins.  Co.,  lU  Md.  561,  75  Atl. 

17.  Seaboard  Air  Line  Ey.  v.  Si-  105, 134  A.  S.  R.  636. 

mon,  56  Fla.  545,  47  So.  1001, 16  Ann.       19.  Neuendorfl  v.  Duryea,  69  N.  T. 
Cas.  1234,  20  L.BJL.(N.a)  126;  Peo-  557,  25  Am.  Rep.  235  and  note. 
E.C.L.V0LXXV.— 55.         86B 
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insufficient  by  the  holding  of  some  of  the  provisions  of  the  act  to  be 
unconstitutional.*"  If  an  act  contains  in  its  title  a  sufficient  descrip- 
tion of  the  subject  of  the  act,  its  validity  is  not  affected  by  the  fact 
that  it  also  proposes  in  its  title  to  repeal  and  re-enact,  ajid  does  repeal 
and  re-enact,  an  act  the  title  of  which  was  defective,  nor  is  it  depend- 
ent in  any  sense  for  its  validity  on  the  act  so  repealed  and  re-enacted.* 
An  act  to  which  the  only  objection  is  that  its  title  is  broader  than  ite 
subject  matter  will  not  be  set  aside  on  the  ground  that  its  subject  is  not 
clearly  expressed  in  its  title  unless  the  inference  is  irresistible  that  the 
title  misled  those  who  voted  for  it.* 

110.  Title  Less  Comprehensive  than  Body  of  Statute. — There  is 
not  a  sufficient  compliance  with  the  constitutional  requirement  if  the 
act  is  broader  than  its  title,'  even  though  other  provisions  besides  those 
contained  in  the  act  could  have  been  included  in  one  act  having  a 
single  broader  subject  expressed  in  its  title,*  and  so  much  of  the  law 
as  is  not  embraced  in  the  title  is  invalid.'  Where  the  title  of  an  act 
is  so  restricted  as  not  to  embrace  a  provision  therein  which  might 
otherwise  have  the  effect  of  repealing  an  earlier  statute  by  implication 
no  effect  can  be  given  to  such  provision.'  The  constitutional  require- 
ment is  violated  where  the  body  of  a  statute  covers  a  subject  affecting 
a  class  that  is  broader  and  more  comprehensive  than  the  one  expressed 
in  the  tide.' 


20.  Jolliffe  V.  Brown,  14  Wash.  155, 
44  Pac.  149,  53  A.  S.  R.  868. 

1.  Mt.  Vemon-Woodberry  Cotton 
Duck  Co.  V.  Frankfort  Marine  Ace, 
etc.,  Ins.  Co.,  Ill  Md.  561,  75  Atl. 
105,  134  A.  S.  R.  636. 

2.  State  V.  Burgdoerfer,  107  Mo.  1, 
17  S.  W.  646,  14  L.R.A.  846. 

3.  Mobile  Dry-Docks  Co.  v.  Mobile, 
146  Ala.  198,  40  So.  205,  9  Ann.  Gas. 
1229,  3  L.R.A.(N.S.)  822;  Seaboard 
Air  Line  Ry.  v.  Simon,  56  Fla.  545,  47 
So.  1001, 16  Ann.  Cas.  1234,  20  L.R.A. 
(N.S.)  126;  Blair  v.  State,  90  Ga.  326, 
17  S.  E.  96,  35  A.  S.  R.  206;  Dixon 
V.  Poe,  159  Ind.  492,  65  N.  E.  518, 
95  A.  S.  R.  309,  60  L.R.A.  308; 
Wabash  R.  Co.  v.  Young,  162  Ind.  102, 
69  N.  E.  1003,  4  L.R.A. (N.S.)  1091; 
Indianapolis  Northern  Traction  Co.  v. 
Brennan,  174  Ind.  1,  87  N.  E.  215, 
90  N.  E.  65,  68,  91  N.  E.  503,  30 
L.R.A. (N.S.)  85;  Bosworth  v.  State 
University,  166  Ky.  436,  179  S.  W. 
403,  L.R.A.1917B  808;  Ltunan  v. 
Hitchens  Bros.  Co.,  90  Md.  14,  44  Atl. 
1051,  46  L.R.A.  393;  State  v.  Weber, 
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205  Mo.  36,  102  S.  W.  955,  120  A.  S. 
R.  715,  12  Ann.  Cas.  382,  10  L.RA. 
(N.S.)  1155;  State  v.  Tibbets,  52  Neb. 
228,  71  N.  W.  990,  66  A.  S.  R.  492; 
State  V.  Burley,  80  S.  C.  127,  61  S.  E. 
255,  16  L.R.A.(N.S.)  266;  Pierson  v. 
Minnehaha  County,  28  S.  D.  534,  134 
N.  W.  212,  38  LJl.A.(N.S.)  261;  Gid- 
dings  V.  San  Antonio,  47  Tex.  548, 
26  Am.  Rep.  321;  Lacey  v.  Palmer,  93 
Va.  159,  24  S.  E.  980,  57  A.  S.  R. 
795  and  note,  31  L.R.A.  822;  Bradley 
Engineering,  etc.,  Co.  v.  Muzzv,  54 
Wash.  227,  103  Pac.  37,  18  Ann.  Cas. 
1072. 

4.  Ex  parte  Knight,  52  Fla.  144.  41 
So.  786,  120  A.  S.  R.  191;  Hyman  ▼. 
State,  87  Tenn.  109,  9  S.  W.  372,  1 
L.R.A,  497. 

6.  See  supra,  par.  87. 

6.  Bradley  Engineering  Co.  v. 
Muzzy,  54  Wash.  227,  103  Pac.  37,  18 
Ann.  Cas.  1072. 

7.  Seaboard  Air  Line  By.  v.  Simon, 
56  Fla.  545, 47  So.  1001, 16  Ann.  Gas. 
1234,  20  L3.A.(N.S.)  126. 
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Cedes  and  Compilatioiu,  Repealing,  A>n%imdatoty  and 
SupplemetUal  Act*. 

111.  Codes  and  Compilations. — ^It  has  generally  been  held  that 
codes  and  compiled  or  revised  statutes  intended  to  express  either  the 
whole  of  the  general  laws  of  a  state,  or  of  some  great  subdivision  of 
such  laws,  may  be  adopted  by  one  act  under  a  general  title  without 
violating  a  constitutional  provision  prohibiting  the  enactment  of  any 
bill  containing  more  than, one  subject  and  requiring  that  subject  to  be 
expressed  in  the  title.*  The  large  number  of  related  or  cognate  matters 
often  treated  of  under  some  comprehensive  title,  such  as  "Criminal 
Code,"  "Penal  Code,"  "Code  of  Civil  Procedure,"  "Private  Corpora- 
tions,"  "Railroad  Corporations,"  and  the  like,  are  familiar  illustra- 

.  tions  of  what  may  be  legitimately  included  in  one  act.  Any  construc- 
tion of  these  constitutional  provisions  that  would  interfere  with  the 
very  commendable  policy  of  incorporating  the  entire  body  of  statutory 
law  on  one  general  subject  in  a  single  act,  instead  of  dividing  it  into  a 
number  of  separate  acts,  would  not  only  be  contrary  to  its  spirit  but 
also  seriously  enibarrassing  to  honest  legislation.  All  that  is  required 
is  that  the  act  should  not  include  legislation  so  incongruous  that  it 
could  not,  by  any  fair  intendment,  be  considered  germane  to  one  gen- 
eral subject.*  Even  though  an  act  as  originally  adopted  is  open  to 
the  objection  that  it  refers  to  more  than  one  subject  or  contains  mat- 
ter different  from  what  is  expressed  in  the  title,  the  objection  may  be 
obviated  by  the  subsequent  adoption  of  the  law  as  a  part  of  a  code.*' 

112.  Repealing  Acts. — An  act  which  is  otherwise  properly  entitled 
is  Bot  open  to  the  objection  that  itcontains  more  than  one  subject  and 
one  not  expressed  in  the  title  because  it  contains  a  repealing  clause 
not  mentioned  in  the  title.  The  repeal  of  previous  acts  on  the  same 
general  subject  is  necessary  to  render  eflfective  the  general  purposes  of 
the  act  and  is  always  germane  to  the  subject.*^    And,  where  the  repeal 

8.  Central   of   Geo^a   R.    Co.   v.  UL  Kennedy  ▼.  Meara,  127  Ga.  €8, 

State,  104  Ga.  831,  31  S.  E.  531,  42  56  8.  E.  243,  »  Ann.  Cas.  396;  An- 

L.R.A.  518;  State  v,  Applegarth,  81  dereon  v.  Great  Northern  B.  Co.,  25 

Md.  293,  31  Atl.  961,  38  L.R.A.  812.  Idaho  433,  138  Pac.  127,  Ann.  Cas. 

Notes:  79  A.  S.  E.  473  et  seq.;  55  19160  191. 

L.R.A.  836.  11.  Monaghan   v.    Lewis,*  5   Penn. 

.••  Ir^J^^^''^^'-^.^^^;  (I>e')  218.  59  Atl.  948,  10  Ann.  Oas. 


47  Minn.  575,  50  N.  W.  923,  28  A.  S.  N.  W.  392    25  L.R.A.  838;  Com.  v. 

R.  382;   State  v.  Trtman,  32  Wash.  Moir,  199  Pa.   St.  534,  49  Atl.  351, 

29^  73  Pac  375,  98  A.  S.  B.  864  and  85  A.  S.  B.  801,  53  L.R.A.  837. 

note.  Notes:  71  Am.  Dec  359;  64  A  S. 

Notes:  7J>  A.  8.  B.  477;  55  L.B.A  B.  80.. 
840. 
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of  earlier  legislation  is  by  implication  because  of  inconsisteincy  and  re- 
pugnancy, the  constitutional  requirement  that  the  subject  of  an  act 
shall  be  expressed  in  the  title  is  obviously  inapplicable ;  for  it  would 
compel  the  legislature  in  every  instance  to  search  the  entire  body  of 
the  statute  law  to  ascertain  what  acts  might  be  inconsistent  with  or 
repugnant  to  the  provisions  of  the  proposed  act,  a  work,  in  many  cases, 
so  difficult  as  to  amount  to  an  impossibility.*'  A  statute  which  does 
not  expressly  repeal,  revive,  or  amend  any  former  law,  but  states  that 
"all  laws  and  parts  of  laws  ih  conflict"  therewith  are  repealed,  is  not 
within  a  constitutional  provision  requiring  all  acts  which  repeal,  re- 
vive, or  amend  former  laws  to  recite  the  title  or  substance  of  the  law 
repealed,  revived,  or  amended.**  If  a  repealing  clavise  in  a  statute  re- 
peals expressly  any  act  not  germane  to  the  general  subject  in  the 
title,  the  repeal  might  be  ineffective  but  would  not  vitiate  the  whole 
act.**  But  if  there  is  nothing  in  the  title  of  the  later  act  which  points 
to  the  law  or  t^e  subject  of  the  law  which  it  attempts  to  repeal,  the  title 
is  insufficient.*' 

113.  Amendatory  or  Supplemental  Acts. — While  separate  acts  which 
deal  with  subjects  which  have  no  connection  with  or  relation  to  each 
other,  but  are  incongruous  and  diverse  to  each  other,  cannot  be 
amended  by  one  bill,  separate  acts  which  treat  of  matters  that  are  ger- 
mane to  the  same  subject,  and  might  properly  have  been  enacted  in 
one  bill,  under  one  title,  and  include  but  one  general  subject,  may  be 
amended  by  one  bill.  The  mere  fact  that  the  legislature  has  enacted 
laws  on  one  general  subject  by  separate  bills  does  not  prevent  a  sub- 
sequent legislature  from  combining  such  acts  into  one  bill,  or  amend- 
ing such  separate  acts  by  one  bill  with  a  proper  title.**  Legislation 
regulating  the  rights  of  the  wife  in  the  deceased  husband's  estate,  real 
or  personal,  may  constitutionally  be  imder  either  the  title  of  "Husband 
and  Wife"  or  "Descent  and  Distribution."  *'  The  requirement  that 
every  legislative  act  shall  embrace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title,  is  not  violated  where  thirteen  different  amend- 
ments to  a  municipal  charter  are  approved  by  the  legislature  as  a  whole 
by  a  single  concurrent  resolution,  the  title  to  which  states  simply  that 
it  is  a  resolution  "approving  thirteen  certain  amendments  to  the 
charter"  of  that  city,** 

12.  Monagban  t.  Lewis,  5  Penn.  16.  State  v.  Assnranee  Co.  of  Amer- 
(Del.)  218,  59  Atl.  948,  10  Ann.  Cas.  ioa,  251  Mo.  278,  158  S.  W.  640,  Ann. 
1048;  Winona  v.  School  Dist.  No.  82,  Cas.  1915A  247,  46  I*R.A.(N.S.)  955. 
40  Minn.  13,  41  N.  W.  539,  12  A.  S.  16  Pioneer  Irrigation  Diat.  v.  Brad- 
R.  687,  3  L.R.A.  46.  ley,  8  Idaho  310,  68  Pac.  295,  101 

Note:  64  A.  S.R.  80.  A  S.  R.  201. 

13.  State  V.  Yardley,  95  Tenn.  546,  17.  Hoskins  v.  Crabtree,  103  Ky. 
32  S.  W.  481,  34  L.R.A.  656.  117,  44  S.  W.  438,  82  A.  S.  R.  576. 

14.  Com.  V.  Moir,  199  Pa.  St.  534,  18.  In  re  Pfahler,  150  Cal.  71,  88 
49  Atl.  351,  85  A.  S.  R.  801,  53  L.R.A.  Pac.  270, 11  Ana.  Caa.  91L  U  L.R.A. 
837.  (N.S.)  1092. 
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114.  Refer«nce  to  Title  of  Act  Amended  or  Supplemented. — ^Except 
where  there  are  constitutional  provisions  which  prohibit  the  amend- 
ment or  revision  o£  a  law  by  a  reference  to  its  title  only,**  the  general 
role  is  that  when  an  aot  is  amendatory  or  supplemental  of  a  former 
act,  if  the  subject  of  the  original  act  is  sufficiently  expressed  in  its 
title,  and  the  provisions  of  the  amendatory  or  supplemental  act  are 
germane  to  that  subject,  it  is  sufficient  that  the  title  of  the  amendatory 
or  supplemental  act  contains  a  speoific  refer^ice  to  ihe  original  by  its 
title  and  declares  the  act  to  be  an  amendment  or  supplement  to  the 
original  act.*"  While,  in  referring  to  the  act  amended,  the  date  of  its 
enactment  is  usually  stated,  this  is  not  necessary,  providied  there  be  but 
one  statute  having  the  title  named.^  Nor  is  it  necessary  that  the  tide 
of  the  amendatory  act  should  refer  to  the  chapter  of  the  act  amended.* 
An  act  which  is  shown  by  its  title  to  be  amendatory  of  a  town  charter 
is  not  unconstitutional  on  the  ground  that  it  fails  to  designate  suf- 
ficiently the  previous  acts  which  constitute  the  eharter  of  the  town.* 
All  that  the  law  requires  is  that  the  reference  to  the  amended  act  be 
sufficient  for  identification,*  and  slight  errors  will  be  disregarded.* 
Even  a  more  or  less  serious  error  will  be  disregiarded  if  it  is  not  cal- 
culated to  mislead.*    Where  the  title  of  an  amendatory  act  contains 

19.  See  infra,  par.  117.  LJd.A.  110;  Carnegie  Natnral  Gas  Co. 

80.  Citixens'  Telephone  Co.  v.  Put  v.  Swiger,  72  W.  Va.  557,  79  S.  E.  3, 
ler,  229  U.  S:  322,  33  S.  Ct.  837,  57  46L.R.A.(N.S.)  1073. 
U.  S.  (L.  ed.)  1206;  Lewis  v.  Dunne,  Ifotes:  12  A.  S.  R.  696,  716;  64  A. 
134  Cal.  291,  66  Pac.  478,  86  A.  S.  R.  S.  R.  78,  79,  80;  79  A.  S.  R.  481;  86 
257,  55  L.R.A.  833;  People  v.  Chicago,  A.  S.  R.  257;  134  A.  S.  R.  517;  20 
256  HI.  558, 100  N.  E.  194,  Ann.  Gas.   Ann.  Cas.  327. 

1913E305,43L.RA..(N.S.)  954;  State  1.  Willis  v.  Mabon,  48  Minn.  140, 
V.  Fairmont  Creamery  Co.,  153  la.  50  N.  W.  1110,  31  A.  S.  R.  626,  16 
702,  133  N.  W.  895,  42  L.R.A.(N.S.)  L.R.A.  281;  Worthington  v.  District 
821;  Detroit  v.  Schmid,  128  Mich.  379,  Ct.,  37  Nev.  212,  142  Pae.  230,  Ann. 
87  N.  W.  383,  92  A.  S.  R.  488;  Willis  Cas.  1916E  1097,  L.R.A.1916A  696. 
V.  Mabon,  48  Minn.  140,  50  N.  W.  Note:  79  A.  S.  R.  481. 
1110,  31  A.  S.  R.  626  and  note,  16  2.  WiUis  v  Mabon,  48  Minn.  140, 
L.R.A.  281;  Worthington  v.  District  50  N.  W.  1110,  31  A.  S.  R.  626,  16 
Ct.,  37  Nev.  212,  142  Pac.  230,  Ann.   L.R.A.  281. 

Cas.  1916E  1097,.  L.R.A.1916A  696;  S.  CartersviUe  v.  MoGinnis,  142  Ga. 
Dinuzzo  V.  State,  85  Neb.  351,  123  N.  71,  82  S.  E.  487,  Ann.  Cas.  1915D 
W.  309,  29  L.R.A.(N.S.)  417;  State  1067. 

V.  Fargo  Bottling  Works  Co.,  19  N.  4.  People  v.  Braun,  246  lU.  428,  92 
D.  396,  124  N.  W.  387,  26  L.R.A.  N.  E.  917,  20  Ann.  Cas.  448. 
(N.S.)  872;  Millvale  v.  Evergreen  R.  ff.  State  v.  Bailey,  157  Ind.  324,  61 
Co.,  131  Pa.  St.  1, 18  Atl.  993,  7  L.R.A.  N.  E,  730,  59  L.R.A.  435;  Worthing- 
369;  Philadelphia  v.  Ridge  Ave.  B.  ton  v.  District  Ct.,  37  Nev.  212,  142 
Co.,  142  Pa.  St.  484,  21  AtL  982,  24  Pac  230,  Ann.  Cas.  1916E  1097, 
A.  8.  R.  612;  Hyman  v.  State,  87  L.Rjk.l916A  696. 
Tenn.  109,  9  S.  W.  372,  1  L.R.A.  497;  6.  Worthington  v.  District  Ct,  37 
Monphis  v.  Hastings,  113  Tenn.  142,  Nev.  212,  142  Pac.  230,  Ann.  Cas. 
86  S.  W.  609,  69  L.R.A.  750;  Com.  v.  19ieE  1097,  L.R.A.1916A  696;  Wis- 
Brown.  91  Va.  762,  21  S.  E.  357,  28  consin  River  Imp.  Co.  v.  Pier,  137  Wis. 
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an  erroneous  reference  to  a  former  statute,  but  states  the  subject  of  the 
act,  and  the  body  of  the  act  treats  of  that  subject  alone,  the  erroneous 
reference  to  the  former  statute  may  be  treated  as  surplusage.'  An  act 
may  be  amended  without  ^)ecific  reference  to  it,  where  it  is  itself  an 
amendment  of  a  former  act  into  which,  by  its  terms,  it  is  incorporated, 
and  to  which  reference  is  made.*  Entitling  an  act  a  supplement  to  a 
former  act  does  not  invalidate  it  merely  because  it  is  erroneously 
styled  a  supplement.*  A  statute  amending  another  by  mere  implica- 
tion need  not  refer  to  the  statute  it  so  amends,  either  in  its  title  or 
body.  It  is  valid  if  its  title  is  sufficient  to  cover  its  own  matters.**  An 
amendatory  statute  cannot  be  declared  invalid  because  not  supported 
by  the  title  to  the  original  act,  if  a  subsequent  amendment  recog- 
nizes it  under  a  title  sufficiently  broad  to  cover  its  provisions,  and  it 
has  been  acted  on  by  the  people  generally  for  many  years.** 

115.  Scope  of  Amendatory  or  Supplemental  Act. — ^If  the  several 
provisions  of  an  amendatory  act  are  germane  to  the  general  subject 
of  the  act  amended  as  expressed  in  its  title  and  might  have  been  in- 
cluded therein,  they  may  be  incorporated  by  the  amendment."  But 
while  a  title  which  declares  thtit  the  act  is  one  to  amend  or  supple- 
ment an  earlier  act  is  sufficient  for  the  purpose  indicated,  it  does  not 
indicate  a  purpose  to  enact  provisions  that  are  not  germane  to  the 
subject  expressed  in  the  title  of  the  original  act,  and  under  such  a 
title  no  provision  is  permissible  which  is  not  germane  to  the  subject 
of  the  original  legislation.*'  Where  an  amendatory  act  changes  the 
entire  object  and  character  of  the  law,  as  by  changing  it  from  the  ex- 
ercise of  the  police  power  to  the  exercise  of  the  taxing  power  of  the 
state,  the  title  of  the  act  amended  will  not  serve  as  the  title  of  the 

325,  118  N.  W.  857,  21  L.B.A.(N.S.)  59  N.  W.  304,  47  A'.  S.  R.  605,  26 

538.  L.R.A.   92;    State  v.   Fargo  Bottling 

7.  State  V.  Parmenter,  50  Wash.  164,  Works  Co.,  19  N.  D.  ,396,  124  N. 
96  Pac.  1047,  19  L.R.A.(N.S.)  707.  W.  387,  26  L.R.A.(N.S.)  872. 

8.  State  Nat.  Bank  v.  Memphis,  116  13.  Norton  v.  Union  Traction  Co., 
Tenn.  641,  94  S.  W.  606,  8  Ann.  Caa.  183  Ind.  666, 110  N.  E.  113,  Ann.  Cas. 
22,  7  L.R.A.(N.S.)    663.  1918A  156;  State  v.  Topeka  Club,  82 

9.  Schmalz  v.  Wooley,  57  N.  J.  Eq.  Kan.  756,  109  Pac.  183,  20  Ann.  Cas. 
303,  41  Atl.  939,  73  A.  S.  R>  637,  43  320,  29  LR.A.(N.S.)  722;  Eaton  t. 
LR  A.  86.  Walker,  76  Mich.  579,  43  N.  W.  638, 

10.  Note:  64  A,  S.  R.  79.  6  UB.A.  102;  Bresler  v.  Delray  Real 

11.  Pacific  MUling,  etc.,  Co.  v.  Port-  Estate,  etc.,  Ass'n,  156  Mich.  3,  120  N. 
land,  65  Ore.  349,  133  Pac.  72,  46  W.  21,  132  A.  S.  R.  516  and  note: 
L.R.A.(N.S.)  363.  State  v.  Tibbets,  52  Neb.  228,  71  ^^  W. 

12.  Clendaniel  v.  Conxad,  3  Boyce  990,  66  A.  S.  R.  492;  Horkey  v.  Ken- 
(Del.)  549,  83  Atl.  1036,  Ann.  Cas.  dall,  53  Neb.  522,  73  N.  W.  953,  68 
1915B  968;  State  v..  Allen,  129  La.  A.  S.  R.  623  and  note;  Hyman  v. 
733,  56  So,  656,  Aim.  Cas.  1913B  454;  State,  87  Tenn.  109,  9  S.  W.  372,  1 
Pratt   Food   Co.   v.   Bird,  148  Mich.  L.R.A.  497. 

631, 112  N.  W.  701, 118  A.  S.  R.  601;  Notes:  85  Am.  Dec.  363 j  79  A.  S.  R, 
Kelly  V.  Minneapolis,  67  Minn.  294.   484. 
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amendatory  act.**  An  amendment  absolutely  prohibiting  the  sale 
of  intoxicating  liquors  ia  not  within  the  title  of  the  act  Eunended 
which  states  that  it  is  to  regulate  such  sales.*'  An  act  to  amend  a 
section  of  a  previous  act  which  contaLos  subjects  not  expressed  in  the 
title  of  either  the  amending  act  or  the  original  act  is  unconstitu- 
tional.^' The  constitutional  requirement  is  violated  by  an  act  which, 
under  a  title  purporting  to  amend  certain  particular  sections  of  another 
statute,  alters  the  subject  matter  of  a  different  section  to  which  no 
reference  is  made  in  the  title.*'  But  where  one  act  purports  to  be 
on  amendment  of  another,  it  is  not  essential  that  the  amendment  be 
cognate  to  the  section  amended,  if  it  is  cognate  to  the  general  subject 
of  the  original  act**  Hence,  -where  the  body  of  an  act  is  devoteo 
to  amendments  to  certain  specified  sections  of  a  city  charter,  the  title 
of  the  act  which  describee  it  as  one  to  amend  the  charter  of  the  city  is ' 
sufficient  to  cover  provisions  relating  to  the  general  subject  of  the 
government  and  management  of  the  city,*'  An  amendatory  statute 
may  have  different  objects  and  purposes  from  those  of  the  original, 
and  still  be  germane  thereto,  if  on  the  same  subject.** 

116.  Amendments  to  Codes  or  General  Statutes. — It  has  been  held 
that  the  title  of  an  amending  act  must  contain  some  words  which 
indicate  the  theme  or  proposition  of  which  the  act  sought  to  be 
amended  treats ;  it  ia  not  sufficient  merely  to  refer  to  a  numbered 
section  or  numbered  chaptef,  without  further  indicating  the  subject 
of  the  statute  which  it  is  sought  to  amend.*  And  in  amending  codes 
and  general  statutes  the  practice  has  often  been  pursued  of  specify- 
ing in  the  title  of  the  axnendatory  act  the  numbers  of  the  sections 
amended,  reciting  the  title  of  the  act  amended  and  adding  the  precise 
subject  matter  of  the  amendment.  There  can  be  no  question  but  that 
such  a  title  is  sufficifent.*  But  this  particularity  is  neither  necessary 
nor  desirable,  and  may  be  pursued  to  the  extent  of  limiting  the  sub- 
ject matter  of  ihf>  amendment  beyond  the  intention  of  the  legislature, 
A  title  which  declares  the  amendatory  statute  to  be  an  act  to  amend  a 
designated  section  or  the  like  of  a  ^ecified  code  is  sufficient,  and  the 
precise  nature  of  the  amendatory  act  aeed  not  be  further  specified.' 

14.  Vemor  v.  Martindale,  179  Mich.  18.  Note:  79  A.  S.  B.  481,  482. 
157,  146  N.  W.  338,  Ann.  Cas.  1915D  19.  St.  Panl  v.  Colter,  12  Minn.  41, 
128  90  Am.  Dec.  278  and  note. 

15.  People    V.    Gadwav,    61    Mich.  20.  Note :  64  A.  S.  R.  93. 

286,  28  N.  W.  101,  1  A.  S.  R.  578.  1.  State  v.  Superior  Ct,  28  Wash. 

16.  State  V.  Davis,  130  Ala.  148,  30  317,  68  Pac.  957,  92  A.  S.  B.  831. 
So.  344,  89  A.  S.  R.  23.  2.  Comer  v.  Age-Herald  Pub.  Co, 

17.  Stevenson  v.   Montgomery,  263  151  Ala.  613,  44  So.  673,  13  L.R.A 
lU.   93,  104  N.   E.   1075,   Ann.   Cas,  (N.S.)  525. 

1915C  112:  State  v.  Tolman,  124  La.       3.  Ross  v.  Aguirre,  191  U.  S.  60,  24 

630,  50  So.  607,  134  A.  S.  R.  514  and   S.  Ct.  22,  48  U.  S.  (L.  ed.)  94;  Udell 

note  ▼•  Citizens'  St.  R.  Co.,  152  Ind.  507, 

Note :  79  A.  S.  R.  484.  52  N.  E,  799, 71  A.  S.  R.  336  and  note; 
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While  there  axe  authorities  to  the  contrary,  it  is  even  unnecessary,  in 
the  title  of  an  act  amending  a  code,  to  specify  the  section  or  sub- 
division of  the  code  or  statute  to  be  amended.  Otherwise  it  would 
be  impossible  by  amendment  to  add  any  new  or  other  subdivision.* 
The  sufficiency  of  the  title  of  an  act  to  amend  a  designated  chapter 
of  a  code,  without  specifying  the  partieulal:  sections  to  be  amended, 
has  been  considered  m  some  cases,  and  it  is  held  that  such  a  title 
is  sufficient  if  the  new  matter  is  germane  to  the  original  subject  of 
such  chapter.*  Where  the  title  of  an  act  shows  that  it  is  to  add  new 
sections  to  the  civil  code  "relating  to  actions  for  divorce,"  it  is  aufli- 
cient  to  sustain  provisions  providing  that  when  a  party  is  entitled  to 
a  divorce,  an  interlocutory  decree  so  declaring  must  first  be  entered, 
and  that  the  final  decree  cannot  be  entered  until  one  year  afterward.* 
Amendments  by  a  single  statute  of  any  number  of  sections  of  some 
particular  subject  matter  contained  in  a  single  chapter,  title,  or  other 
division  of  a  code  do  not  violate  the  provision  that  no  act  shall  con- 
tain more  than  one  subject.'  A  single  statute  amendatory  of  a  code 
may  amend  some  sections,  repeal  others,  and  add  new  sections,  pro- 
vided the  act  as  amended  is  such  as  might  have  been  validly  enacted 
in  the  first  instance  under  the  title  given  the  original  code  or  other 
statute.*  But  it  has  been  held  that  where  the  title  of  a  statute  is  to 
the  effect  that  it  is  to  revise  the  code  of  civil  procedure  of  a  state  by 
amending  certain  sections,  repealing  others  and  adding  certain  new 
sections,  and  the  body  of  the  statute  amends  more  than  four  hundred 
sections  of  the  code,  repeals  others  and  adds  new  sections,  the  title  of 
the  statute  is  so  broad  as  to  express  no  subject  whatever  and  the  body 
of  the  statute  embraces  more  than  one  subject.* 

117.  Prohibition  of  Amendments  and  Repeals  by  References  to 
Titles  Only. — In  most  of  the  constitutions  which  have  been  adopted 
in  recent  years,  it  is  provided,  in  effect,  the  terms  of  the  provisions 
varying  considerably,  that  no  law  shall  be  revised,  altered  or  amended 
by  reference  to  its  title  only,  but  so  much  of  the  act  altered  or  amaided 
shall  be  re-enacted  and  published  at  length.  Some,  of  the  constitutions 
extend  this  requirement  to  repealing  acts.     The  mischief  intended 

McGnire  ▼.  Chicago,  etc.  B.  Co.,  131  270,   11   Ann.    Cas.   9IL  11   L.E.A. 

la.  340,  108  N.  W.  902,  33  L.R.A.  (N.S.)  1092. 

(N.S.)    706;    Lankford   ▼.    Somerset      Note:  79  A.  S.  R.  483. 

County,  73  Md.  105,  20  Atl.  1017,  22      6.  Note:  55  Lit. A.  847. 

Atl.   412,  11   L.E.A.  491;   Tabor  v.      6.  Deyoe  v.  Superior  Ct,  140  CaL 

State,  34  Tex.  Crim.  631,  31  S.  W.  476,  74  Pac.  28,  98  A.  S.  E.  73. 

662,  53  A.  S.  R.  726  and  note;  Com.      7.  Note:  55  LJl.A.  851. 

v.  Brown,  91  Va.  162,  21  S.  E.  357,      8.  Notes:  79  A.  S.  B.  483;  55  L.BJL 

28  L.B.A.  110.  850. 

Notes: '64  A.  S.  B.  80;  66  A.  S.  B.  9.  Lewis  v.  Donne,  134  Cal.  291,  66 
504;  79  A.  S.  B.  480;  55  LJR.A.  842,  Pac.  478,  86  A.  a  B.  257,  55  L.BJL 
845.  833. 

4.  In  re  Pfahler,  150  Cal.  71, 88  Pac. 
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to  be  avoided  was  the  common  practice,  still  followed  by  the  Congress 
of  the  United  States,  of  amending  a  statute  merely  by  directing  the 
insertion,  omission,  or  substitution  of  certmn  worids,  or  by  making 
some  different  provision,  and  without  setting  out  the  law  as  intended 
to  be  so  amended,  so  that  no  one,  by  reading  the  amendatory  act  by 
itself,  could  understand  what  was  the  law  on  the  subject.^"  These 
'provisions  apply  only  to  legislation  which  the  l^islature  may  finally 
pass  and  have  no  reference  to  proposals  to  amend  the  constitution.^* 
A  failiire  to  comply  with  this  constitutional  requirement  renders  a 
statute  void.**  Under  a  constitutional  provision  declaring  that  no 
law  shall  be  amended  or  altered  by  reference  to  its  title  only,  but 
that  the  sections  altered  or  amended  "shall  be  re-enacted  and  pub- 
lished at  length,"  it  is  no  objection  to  an  amendatory  act  that  it 
contains  provisions  which  bear  no  resemblance  to  those  superseded, 
but  relate  to  a  different  class  of  details ;  the  legislature  may  substitute 
any  provision  it  pleases  for  any.  other  provision,  whether  cognate  or 
not,  if  the  new  section  is  not  foreign  to  the  subject  indicated  by  the 
title  of  the  law  in  which  it  is  inserted.*' 

118.  Sufficiency  of  Compliance  with  Requirement. — In  construing 
provifflons  to  this  effect  it  has  been  held  that  they  required  the  set- 
ting forth  and  publication  at  full  length  in  cm  amendatory  act,  not 
only  of  the  amended  section,  but  also  of  the  original  section  which 
was  to  be  thereby  amended.**  But  a  more  reasonable  construction 
is  to  the  effect  that  these  provisions  only  require  that  in  any  revising 
or  amendatory  act  the  new  revised  act  or  the  new  amended  section, 
and  not  the  old  aict  before  its  revision  nor  the  old  section  before  its 
amendment,  shall  be  set  forth  and  published  at  full  length.*'  And, 
if  the  section  amended  is  set  out  in  full,  it  is  not  required  that  the 
amendatory  act  state  that  certain  words  of  a  specific  section  are 
stricken  out  and  others  inserted.**    Under  a  constitutional  provision 

10,  State  v.  Rogers,  107  Ala.  909,  52  Neb.  228,  71  N.  W.  990,  66  A.  S.  B. 
19  So.  909,  32  L.R.A.  520;  Scown  v.  492;  Horkey  v.  Kendall,  53  Neb.  522, 
Czamecki,  264  111.  305,  106  N.  E.  276,  73  N.  W.  953,  68  A.  S.  R.  623  and 
Ann.  Cas.  1915A  772,  L.B.A.1915B  note;  TitnsviUe  Iron- Works  v.  Key- 
247;  Re  Lee,  (Okla.)  168  Pao.  53,  gtone  Oil  Co.,  122  Pa.  St.  627,  15  Atl. 
L.B.A.1918B  144;  Northern  Countits  917  j  lr^  sej.  Beale  v.  Pankey, 
Invest.  Tr^t  v.  Sears,  30  Ore.  388,  41  107  yg  215,  57  S.  E.  661,  12  Ann. 
Pac.  931  35  L.B  A.  188;  Manchester  ^as.  1134;  Copland  v.  Pirie,  26  Wash. 
pP-  «;  Zo^%  ^??."  ?^*PT  '  ^  481,  67  Pac.  227,  90  A.  S.  B  769. 
SisB  27^  '  '  Notes:  85  AsL  Dec.  363;  4  L.B.A. 

Note:  86  A.  S.  B.  277.  ^^l,   ^,   ,           ,            „  t^  -        « 

11,  Cooney  v.  Foote,  142  Ga.  647,  83  ^^}l-  V?,  ®^  .       ^     McDufl^,     16 
S.  E.  537,  Ann.  Caa.  1916B  1001.  '*»«■».  361,  93  Am.  Dec.  194  and  note. 

12,  Jndson  v.  Bessemer,  87  Ala.  240,  I*-  Note:  85  Am.  Dec  362. 

6  So,  267,  4  L.B. A.  742;  People  v.       16.  Notes:  86  Am.  Dec.  362;  12  A. 
Election  Com'rs,  221  111.  9,  77  N.  E.  S.  B.  696. 

321,  5  Ann.  Cas.  562;  State  v,  Tibbets,      16.  Worthington  v.  District  Ct.,  37 

873 


Digitized  by 


Google 


§  119  .  STATUTES  25  E.  C.  L. 

to  the  effect  that  the  act  amended,  or  the  section  of  an  act  amended, 
shall  be  set  forth  in  full  as  amended,  where  an  act  is  amended  by 
adding  new  sections  and  altering  old  ones,  it  is  sufficient  to  set  forth 
the  amended  together  with  the  new  sections,  without  setting  forth 
the  whole  of  the  act  amended ;  it  is  only  when  all  the  sections  of  an  act 
are  amended  that  the  entire  act  as  amended  is  required  to  be  set  out." 
These  provisions  require  that  the  title  of  the  act  to  be  amended  should 
be  referred  to.*® 

119.  New  and  Supplemental  Legislation. — A  constitutional  provi- 
sion which  prohibits  the  legislature  from  amending  any  law  or  section 
without  setting  it  forth  as  amended  does  not  prevent  new  legislation 
that  may  incidentally  affect  older  laws  without  setting  forth  all  the 
laws  that  may  incidentally  be  affected  by  the  new  ones.**  But  if  an 
act  is  not  complete  in  itself,  and  is  clearly  amendatory  of  a  former 
statute,  it  falls  within  the  constitutional  inhibition,  whether  or  not 
it  purports  on  its  face  to  be  amendatory  or  an  independent  act.' 
Even  though  an  act  professes  to  be  an  independent  act  and  does  not 
purport  to  amend  any  prior  act,  still  if,  in  fact,  it  makes  changes  in 
an  existing  act  by  adding  new  provisions  and  mingling  the  new  with 
the  old  on  the  same  subject  so  as  to  make  of  the  old  and  the  new  a 
connected  piece  of  legislation  covering  the  same  subject,  the  latter 
act  must  be  considered  an  amendment  of  the  former  and  as  within  the 

Nev.  212,  142  Pac.  230,  Ann.  Gas.  70  Neb.  211,  97  N.  W.  347,  6  Ann. 
191 6E  1097,  L.R.A.1916A  696.  Gas.  922;  Gram  v.  Chicago,  etc.,  R. 

17.  State  V.  Thurston,  92  Mo.  325,  Co.,  84  Neb.  607,  122  N.  W.  31,  20 
4  S.  W.  930,  1  A.  S.  R.  720.  L.R.A.(N.S.)  1022;  Wilkinson  v.  Lord, 

18.  Note:  85  Am.  Dee.  362.  85    Neb.    136,    122    N.    W.    699,    24 

19.  State  V.  Rogers,  107  Ala.  444,  L.R.A.{N.S.)  1104;  DinuzEO  v.  State, 
19  So.  909,  32  L.R.A.  520;  Phoenix  85  Neb.  351,  123  N.  W.  309,  29  L.R.A. 
Assur.  Co.  v.  Montgomery  F.  Dept.,  (N.S.)  417;  State  v.  Fargo  Bottling 
117  Ala.  631,  23  So.  843,  42  L.R.A.  Works  Co.,  19  N.  D.  396,  124  N.  W. 
468;  St.  Louis,  etc.,  R.  Co.  V.  Paul,  64  387,  26  L.R.A.(N.S.)  872;  Re  Lee 
Ark.  83,  40  S.  W.  705,  62  A.  S.  R.  154  (Okla.)  168  Pac.  53,  L.R.A.19^8B 
37  L.R.A.  504;  Cartersville  v.  Mc-  144;  Northern  Counties  Invest.  Trust 
Ginnis,  142  Ga.  71,  82  S.  E.  487,  v.  Sears,  30  Ore.  388,  41  Pac.  931,  35 
Ann.  Gas.  1915D  1067;  Scown  v.  LR.A.  188 ;  State  v.  Henley,  98  Tenn. 
Czarnecki,  264  111.  305,  106  N.  E.  665,  39  L.R.A.  126;  Southern  R.  Go. 
276,  Ann.  Gas.  1915A  772,  L.R.A.  v.  Memphis,  126  Tenn.  267,  148  S.  W. 
1915B  247;  Galpin  v.  Chicago,  269  662,  Ann.  Gas.  1913E  153,  41  L-R.A. 
111.  27,  109  N.  E.  713,  LR.A.1917B  (N.S.)  828;  Mill  v.  Brown,  31  Utah 
176;  Evansville  v.  State,  118  Ind.  473,  88  Pac.  609,  130  A.  S.  R.  935; 
426,  21  N.  E.  267,  4  L.R.A.  93;  Copland  v.  Pirie,  26  Wash.  481,  67 
State  V.  Gerhardt,  145  Ind.  439,  44  N.  Pac.  227,  90  A.  S.  B.  769;  Northern 
E.  469,  33  L.R.A.  313;  Aikman  v.  Pac.  R.  Co.  v.  Pierce  County,  51  Wash. 
Edwards,  55  Kan.  751,  42  Pac.  366,  30  12,  97  Pac.  1099,  23  L.R.A.(N.S.)  286; 
L.R.A.  149;  State  v.  Cunningham,  130  State  v.  Tausick,  64  Wash.  69,  116 
La.  749,  58  So.  558,  L.R.A.1915B  389;  Pac.  651,  35  L.Rw&..(N.S.)  802. 
Winona   v.    School-Dist.    No.    82,   40       Note:  85  Am.  Deo.  362. 

Minn.  13,  41  N.  W.  539,  12  A.  S.  R.  1.  Copland  v.  Pirie,  26  Wash.  481, 
687,  3  L.R.A.  46;  Weeton  v.  Ryan,  67  Pac.  227,  90  A.  S.  R.  769. 
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25  E.  C.  L.  STATUTES  §120 

oonstitutioiial  prohibition.*  The  constitotioaial  requirement  is  not 
applicable  to  an  act  which,  although  it  might  have  been  passed  as  an 
amendment,  is  not  necessarily  an  amendment.  An  act  which  simply 
adds  something  to  the  law  is  not  in  conflict  with,  and  does  not  neces- 
sarily change,  the  provisions  of  an  earlier  act.  Two  statutes  relating 
to  the  same  subject  will  be  so  construed  as  to  allow  both  to  stand 
where  they  do  not  contain  inconsistent  provisions,  and  the  provisions 
of  both  can  be  carried  out.*  Hence  the  requirement  does  not  apply 
to  supplemental  acts  not  in  any  way  modifying  or  altering  the  original 
act,  nor  to  those  merely  adding  new  sections  to  an  existing  act.*  A 
constitutional  provision  that  no  law  shall  be  amended  by  reference 
to  the  title  only  is  not  applicable  to  an  act  which  does  not  to  any 
extent  impair  the  force  of  an  earlier  act  but  merely  effects  a  change 
of  remedy  for  the  cause  of  action  therein  created,'  nor  to  a  local  option 
law  which  does  not  purport  to  amend  any  law  and'the  only  effect  of 
which  is  to  withdraw  certain  specified  territory  from  the  operation 
of  existing  laws  by  which  the  sale  of  liquor  is  licensed,  regulated  and 
prohibited.'  It  has  been  held  that  if  a  law,  which  purports  to  be  an 
amendment  of  an  earlier  act,  is  germane  to  the  act  amended  and 
complete  in  itself,  so  as  to  show  at  a  glance  the  full  scope  and  terms 
of  the  amendment,  the  fact  that  the  old  sections  are  not  republished 
or  recited  in  the  new  law  does  not  make  it  unconstitutional.'  The 
amendment  of  a  section  of  a  general  corporation  law  providing  the 
mode  by  which  a  corporation  may  be  dissolved  by  an  act  which  pro- 
vides that  a  corporation  shall  be  deemed  dissolved,  for  certain  pur- 
poses, when  it  has  ceased  to  do  business  for  more  thaij  one  year  does 
not,  it  has  been  held,  violate  a  constitutional  provision  requiring 
amendments  to  sections  to  contain  the  entire  section  amended, 
although  there  is  not  incorporated  in  the  latter  act  the  provisions 
of  the  section  of  the  corporation  law.' 

120.  Reference  Statutes. — Statutes  known  as  "reference  statutes," 
that  is,  statutes  which  refer  to,  and  by  reference  adopt,  wholly  or  par- 
tially, pre-existing  statutes,'  are  not  strictly  amendatory  or  revisory 
in  character,  and  are  not  obnoxious  to  the  constitutional  provision 
which  forbids  a  law  to  be  revised,  amended,  or  the  provisions  thereof 
to  be  extended  or  conferred,  by  reference  to  its  title  only.*** 

2.  Qalpin  v.   Chicago,  269  HI.  27,  S.  R.  371. 

109  N.  E.  713,  L.R.A.1917B  176.  6.  People  v.  McBride,  234  HI.  146, 

3.  Rice  V.  Hosking,  105  Mich.  303,  84  N.  E.  865,  123  A.   S.  R.  82,  14 
63  N,  W.  311,  55  A.  B.  R.  448  and  Ann.  Cas.  994. 

note;  Wenham  v.  State,  65  Neb.  394,       7.  State  v.  Bennett,  102  Mo.  356,  14 

91  N.  W.  421,  58L.R.A.  825.     See  S.  W.  865,  10  LJl.A.  717. 

infra,  par.  167  et  seq.  8.  Manley  v.  Mayra-,  68  Kan.  377, 

4.  Copland  v.  Pirie,  26  Wash.  481,  75  Pao.  550,  1  Ann.  Cas.  825. 
87  Pac.  227,  90  A.  S.  E.  769.  9.  See  infra,  par.  160. 

6.  Berry  v.   Kansas   City,   etc,   B.       10.  Phcsnix    Aaanr.    Co.    v.    Moot- 
Co.,  52  Kan.  759,  34  Pac.  805,  39  A.  gomeiy  F.  Dept.,  U7  Ala.  631,  23 
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§§  121-123  STATUTES  25  E.  C.  L 

121.  Amendments  to  Codes. — A  section  of  a  code  "bringing  fo^ 
ward"  or  "continuing  in  operation"  a  pre-existing  statute  is  not  an 
amendment  within  the  meaning  of  a  constitutional  provision  that  no 
law  shall  be  amended  by  reference  to  its  title  only,  but  is  simply  a 
recognition  by  the  legislature  of  the  pre-existing  law  as  part  of  the 
law  of  the  land  at  the  time  of  the  passage  of  the  code,  and  an  incor- 
poration of  such  law  into  the  code  as  a  section  thereof.*^  And,  in 
amending  a  particular  chapter  or  other  subdivision  of  a  code,  it 
is  unnecessary  to  re-enact  in  its  entirety  the  chapter  or  subdivision 
amended.^'  But  it  has  been  held  that  a  statute  which  in  its  title  pur^ 
ports  to  be  an  act  to  revise  a  code  of  civil  procedure  by  amending  cer- 
tain sections,  repealing  others,  and  adding  certain  new  sections,  and 
the  body  of  which  sets  out  in  full  all  the  sections  amended  or  added, 
but  none  other,  violates  the  constitutional  provision  that  no  law  shall 
be  revised  or  amended  by  reference  to  its  title,  but  in  such  case  the 
act  revised  or  section  amended  shall  be  re-enacted  and  published  at 
length  as  revised  or  amended.*' 

VIII.  Enactment  of  Statutes 

Legislative  Procedure  Oenerally 

122.  Rules  of  the  Legislature. — ^While  rules  controlling  legislative 
procedure  are  usually  formulated  or  adopted  by  the  legislative  bodies 
themselves,  the  observance  of  such  rules  is  a  matter  that  is  entirely 
subject  to  legislative  control  and  discretion  and  is  not  subject  to  review 
by  the  courts.** 

123.  Constitutional  Provisions. — Formerly  the  only  rules  control- 
ling legislative  procedure  were  the  rules  formulated  and  prescribed 
by  legislative  bodies  themselves.  But  about  the  middle  of  the  nine- 
teenth century  it  began  to  be  customary  to  insert  in  the  constitutions 
of  the  various  states  provisions  prescribing  rules  to  be  observed  by 
legislatures  in  the  enactment  of  laws.  These  provisions  have  con- 
stantly grown  in  number,  so  that  they  now  cover  a  large  number  of 
subjects,  such  as  the  title  and  subject  matter  of  bills,  the  introduction, 
consideration  and  passing  of  bills,  the  keeping  of  legislative  journals 
and  similar  matters.*'  The  more  important  regulations  of  legis- 
lative procedure  relate  to  the  following  matters :  first,  the  introduction 
of  bills;  second,  the  printing  of  bills  for  the  use  of  members  of  the 

So.  843,  42  L.B.A.  468;  State  v.  Tau-  Pae.  478,  86  A.  S.  B.  257,  55  L.R.A. 

sick,  64  Wash.  69,  116  Pac.  651,  35  833  and  uote. 

L.R.A.(N.S.)    802.  14.  St.  Lonis,  etc.,  R.  Co.  v.  QUI,  54 

11.  Palatine   Ins.   Co.  ▼.   Northern  Ark.  101,  15  S.  W.  18, 11  LJI.A.  452. 
Pac.  R.  Co.,  34  Mont.  268,  85  Pac  Note:  40  L.E.A.(N.S.)  29. 

1032,  9  Ann.  Cas.  579.  15.  In    re    Procedure    in    Election 

12.  Note:  55  L.R.A.  863.  Contests,  31  Neb.  262,  47  N.  W.  923, 

13.  Lewis  T.  Dunne,  134  Cal.  291, 66  10  LJLA.  803. 
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legislature;  third,  the  reading  of  bills  before  and  on  final  passage; 
fourth,  the  vote  on  the  final  passage  of  bills;  and,  fifth,  the  making  of 
entries  in  the  legidative  journals.  In  the  jurisdictions  in  which  the 
enrolled  bill  is  conclusive  and  in  which  the  courts  will  not  go  behind 
the  enrolled  bill  to  impeach  or  support  an  act,  or  to  ascertain  its 
terms,^*  it  is  conclusively  presumed  that  the  details  of  legislative  pro< 
cedure  leading  up  to  the  enrolment  that  are  prescribed  by  the  con- 
stitution have  been  complied  with  by  the  legislature,^'  so  that,  in 
these  jurisdictions,  there  is  httle  scope  for  any  inquiry  by  the  coiu'to 
as  to  ihe  UlegaUty  of  a  statute  because  of  a  failure  to  observe  the  con- 
stitutional requirements  relating  to  the  enactment  of  statutes.  But 
in  the  jurisdictions  in  which  it  is  held  that  the  courts  may  go  behind 
tile  enrolled  act  and  have  recourse  to  the  legislative  journ^s  for  the 
purpose  of  determining  whether  a  bill  has  been  enacted  into  a  law 
in  accordance  with  constitutional  requirements,^®  the  vaUdity  of  laws 
under  these  c(Histitutional  provisions  is  a  frequent  subject  of  judicial 
inquiry.  While  not  conclusive,  the  construction  given  by  the  legis- 
lature to  the  provisions  of  the  constitution  dealing  with  legislative 
procedure  is  entitled  to  great  weight.*'  These  provisions  relate  only 
to  future  legislation  and  do  not  extend  to  statutes  enacted  before  the 
adoption  of  the  constitutional  provisions.'**  A  constitutional  provi- 
sion that  a  bill  for  the  creation  of  a  corporation  except  for  religious, 
etc.,  purposes,  shall  be  continued  until  another  election  of  the  memn 
bers  of  the  general  assembly,  .with  public  notice  of  the  pendency 
thereof,  is  mandatory  and  must  be  substantially  complied  with.* 

Origm  and  Introduction  of  BilU 

124.  House  of  Origin. — Generally,  bills  may  originate  in  either 
house  of  the  legislature,  and  bills  introduced  and  passed  in  one  house 
may  be  amended  or  rejected  by  the  other.  The  constitutions  of  some 
of  the  states  contain  express  provisions  to  this  effect.  But  the  con- 
stitution of  the  United  States  and  some  of  the  state  constitutions  pro- 
vide that  bills  for  raising  revenue  shall  originate  in  the  lower  house,* 
on  the  theory  that  it,  being  the  more  numerous  of  the  two  bodies,  and 
being  oftener  renewed  by  elections,  is  presumptively  more  closely 
and  directly  representative  of  the  people.*  The  origin  of  this  pro- 
vision is  to  be  found  in  the  British  constitution,  and  the  "bills  for 
raising  revenue,"  within  the  meaning  of  the  American  constitutions, 

16.  See  infra,  par.  147  et  seq.  51  N.  W.  949,  15  L.E.A.  691.     See 

17.  Com.  v.  ISinois  Cent.  R.  Co.,  CONanrunoKAL  Law,  vol.  6,  p.  33. 
160  Ky.  745,  170  S.  W.  171,  Ann.  Cas.  1.  State  v.  Narragansett,  16  E.  I, 
1916A  515,  L.B.A.1915B  1060.  424,  16  AtL  901,  3  LJl.A.  295, 

18.  See  infra,  par.  150  et  seq.  2.  Note:  35  L.R.A.  188. 

19.  Johnson  v.  Great  Falls,  38  Mcmt.  8.  Northern  Connties  Invest.  Tmst 
369,  99  Pac.  1059, 16  Ann.  Cas.  974.  v.  Sears,  36  Ore;  388>  41  Pae.  931,  35 

20.  Cuttinjf  V.  Taylor,  3  S.  D.  11,  L.R>A.  188  and  note. 
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are  the  "money  bills"  which  can  only  originate  in  the  House  of  Com- 
mons and  over  which  the  House  of  Lords  has  no  control.*  Bills  for 
raising  revenue,"  within  the  meaning  of  these  constitutional  provi- 
sions, may  be  defined  to  be  bills  which  have  the  avowed  purpose  of 
increasing  the  funds  for  meeting  the  general  governmental  needs  by 
a  compulsory  imposition  and  without  giving  any  direct  and  immediate 
equivalent  in  return  for  the  payment  thereof.'  This  phrase  embraces 
only  bills  to  levy  taxes  in  the  strict  sense  of  the  words  and  does 
not  comprehend  bills  for  other  purposes  which  may  incidentally  create 
or  affect  the  revenue,*  as,  for  instance,  a  bill  providing  for  the  recovery 
of  a  penalty  which,  when  recovered,  will  go  into  the  treasury ; '  or  a 
bill  to  prevent  frauds  on  the  revenue,  or  an  impropriation  bill,  even 
though  it  may  contain  provisions  for  increasing  the  revenue;^  or  a 
bill  which  requires  a  fee  to  be  paid  to  an  officer,  and  finally  covered 
into  the  treasury  of  a  county,  for  which  the  party  paying  the  fee 
receives  some  equivalent  in  return,  other  than  the  benefit  of  good 
government  which  is  enjoyed  by  the  whole  community,  and  which 
tile  party  may  pay  and  obtain  the  benefits  imder  the  law,  or  let  it 
alone,  as  be  chooses ;  *  or  a  bill  providing  for  licenses  to  sell  intoxicat- 
ing liquors  or  to  do  other  things,  as  such  a  bill  relates  not  to  taxation 
but  to  the  police  power. ^'*  A  tariff  bill  originating  in  the  House  of 
Representatives  may  be  amended  in  the  Senate  where  the  amend- 
ment is  germane  to  the  subject  of  the  bill  without  violating  the  provi- 
sion that  revenue  bills  must  originate  in  the  House  of  Representa- 
tives.** 

125.  Time  of  Introduction. — In  a  few  states,  constitutional  provi- 
fflons  require  all  bills  to  be  introduced  within  a  stated  number  of 
days  after  the  legislature  convenes.  Similar  provisions  in  other  states 
are  limited  in  their  application  to  special  or  local  acts  or  to  bills  for 
ihe  appropriation  of  money,  except  for  flie  expenses  of  the  govern- 
ment. And  in  a  number  of  states,  the  constitutions  prohibit  the 
introduction  of  bills  during  the  closing  days  of  the  session,  the  limita- 
tion  being  applicable,  in  some  of  these  states,  only  to  ^propriation 
bills.    One  of  the  purposes  of  these  provisions  is  to  prevent  hasty  and 

4.  Note:  35  L.R.A.  189,  190.  ▼.  Sears,  30  Ore.  388,  41  Pac  931,  35 

5.  Northern  Counties  Invest.  Trust  L.R.A.  188. 

V.  Sears,  30  Ore.  388,  41  Pac.  931,  35  8.  Note:  35  L.B.A.  188. 

L.R  A.  188  and  note.  9.  Northern  Counties  Invest.  Tmst 

Note:  35  L.R.A.  190.  v.  Sears,  30  Ore.  388,  41  Pac  931,  36 

6.  Twin  City  Nat.  Bank  v.  Nebeker,  L.R.A.  188. 

167  U.  S.  196,  17  S.  Ct.  766,  42  U.  S.  10.  Note:  35  L.B.A.  189. 

(L.  ed.)  134:  Millard  v.  Roberts,  202  11.  Flint  v.  Stone  Traoy  Co.,  220 

U.  S.  429,  26  S.  Ct.  674,  50  U.  S.  U.  S.  107,  31  S.  Ct  342,  55  U.  S. 

(L.    ed.)    1090:    Northern    Counties  (L.  ed.)  389;  Rainey  v.  United  States, 

Invest.  Tmst  y.  Sears,  30  Ore.  388,  232  U.  S.  310,  34  S.  Ct  429,  58  U.  S. 

41  Pac  931,  35  L.R.A.  188  and  note  (L.  ed.)  617. 

7.  Northern  Counties  Invest  Trust 
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improvident  l^slation,  and  another  purpose,  it  is  said,  ia  to  give  the 
people  of  the  state,  or  of  any  locality  in  the  state,  an  opportunity  to 
be  heard  on  proposed  legislation  affecting  their  interests.^'  A  limita- 
tion on  the  introduction  of  new  bills  after  a  special  number  of  days 
of  the  legislative  session  have  expired  is  not  violated  by  the  amend- 
ment, after  the  time  limit,  of  a  bill  regularly  introduced  within  the 
limitation,  if  the  amendment  is  germane  to  the  purpose  which  the 
original  bill  had  in  view,*'  and  a  substitute  for  a  bill  introduced  within 
the  prescribed  time  may  be  introduced  after  such  time,  if  in  harmony 
with  the  objects  and  purposes  of  the  original  bill ;  **  but  if  it  presents 
a  measure  that  has  no  relation  to  the  bill  as  originally  introduced, 
it  cannot  stand,  for  it  is  in  substance  a  new  measure  or  bill.** 

126.  Notice  of  Intention  to  Apply  for  Special  or  Local  Law. — The 
constitutions  of  some  of  the  states  require  the  publication  of  a  pre- 
scribed notice  of  intention  to  apply  for  the  enactmuit  of  a  special 
or  local  law.**  It  has  been  held  that  whether  proper  notice  has  beci^ 
given  before  the  introduction  of  a  local  or  special  bill  is  for  the  deter- 
mination of  the  legislature,*'  and  the  courts  will  presume  that  the 
prescribed  notice  was  given.**  The  court  will  not  go  behind  the 
ratification  of  a  statute  to  ascertain  whether  or  not  the  notice  of 
application  to  pass  a  private  law  required  by  the  constitution  was 
given  prior  to  the  «iactment,  but  will  conclusively  presume  from 
the  ratification  that  the  notice  has  been  given.**  A  constitutional 
provision  which  requires  the  notice  to  state  the  substance  of  the  pro- 
posed law  is  satisfied  by  a  notice  giving  the  essence,  abstract,  or  com- 
pendium of  the  proposed  law.** 

ConmderaMon  and  Postage  of  BiUs 

127.  Reading. — The  purpose  of  the  familiar  constitutional  provi- 
sion that  a  bill  shall  be  read  three  times  before  its  passage  is  to 
inform  legislators  and  the  people  of  legislation  proposed  by  a  bill, 
and  to  prevent  hasty  legislation.*     While  a  failure  to  comply  with 

12.  Note:  67  L.R.A.  965.  So.  240,  4  Ann.  Cas.  656.    See  supra, 

15.  Davock  T.  Moore,  105  Mich.  120,  par.  67. 

63  N.  W.  424,  28  LJI.A.  783;  State      17.  Speer  v.  Athens,  85  Oa.  4tl,  11 
T.  Ryan,  92  Neb.  636, 139  N.  W.  235,  S.  E.  802,  9  LJR.A.  402. 
Ann.  Caa.  1914A  224.  Note:  11  LJl.A.  491. 

Note:  67  LJi.A.  967.  18.  Cravens  v.  State,  67  Tex.  Crim. 

14.  Detroit  v.  Schmid,  128  Mich.  379,  135,  122  S.  W.  29,  136  A.  S.  R  977. 
87  N.  W.  383,  92  A.  S.  R.  468;  People  19.  C!ox  v.  Pitt  County,  146  N,  C. 
V.  Loomis,  135  Mieh.  556,  98  N.  W.  584,  60  S.  E.  516,  16  LJIJL(N.S.) 
262,  3  Ann.  Cas.  7SL  2S3. 

Note:67L.R.A.  967.  20.  Uniontown  v.   State,   146  Ala. 

16.  People  ▼.  Loomis,  135  Mioh.  656,  471,  38  So.  814,  8  Ann.  Cas.  320. 

98  N.  W.  262,  3  Ann.  Cas.  751.  1.  Smith  v.  Mitchell,  69  W.  Va.  481, 

Note:  67  L.R.A.  968.  72  S.  £.  766,  Ann.  Cas.  1913B  588. 

16.  State  v.  Sayre,  142  Ala.  641,  39 
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the  provision  cannot  invalidate  a  duly  enrolled  act  in  the  jnrifldictions 
in  which  the  enrolled  act  imports  absolute  verity,*  it  may  have  that 
effect  in  jurisdictions  in  which  the  joumtil  entry  rule  prevails.*  There- 
fore it  sometimes  becomes  important,  in  these  jurisdictions,  to  deter- 
mine what  constitutes  a  suiiicient  compliance  with  the  requiremoit. 
It  has  been  held  that  the  reading  of  a  bill  at  Imigth  in  committee  of 
the  whole,  with  the  reporting  and  recording  of  the  fact  on  lie  Senate 
journal,  may  be  treated  as  one  reading  of  the  bill,^  and  that  the 
practice  of  reading  a  bill  twice  by  title  and  only  once  at  length  must 
be  regarded  as  a  substantia  compliance  with  the  con^itution.*  A 
constitutional  provision  that  a  bill  shall  be  read  on  three  several  days 
in  each  house,  in  order  to  have  the  force  of  law,  does  not  require 
that  everything  which  is  to  become  a  law  by  the  adoptioii  of  the  bill 
shall  be  thus  read.  It  is  enough  to  read  the  bill  alone.*  The  require- 
ment of  three  readings  on  different  days  in  each  house  does  not  mean- 
three  days  in  one  house  and  three  different  days  in  the  other.  The 
readings  in  the  two  houses  may,  as  where  duplicate  bills  are  before 
each  house,  be  on  the  same  day,  provided  there  axe  three  readings 
on  different  days  in  each  house.'  Where  eesentially  the  same  bills 
are  introduced  in  each  house  of  the  legislature,  and  the  bill  is  regu- 
larly read  and  passed  in  one  of  the  houses  and  reported  to  the  other 
house  as  having  been  passed,  the  latter  house  may  substitute,  the  bill 
for  the  one  before  it,  which  has  been  twice  read,  and  pass  it  after  a 
final  reading.^  While  it  has  been  held  that  a  bill  which  passes  one 
house,  and  is  materially  changed  by  amaidment  by  the  other  house, 
and  then  sent  back  to  Uie  house  where  it  originated,  must  go  through 
the  same  procedure  as  to  reading  and  final  vote  as  if  it  were  an 
original  bill,*  it  is  generally  held  that  amendments  made  in  the  course 
of  the  enactment  of  bills  do  not  call  for  a  repetition  of  the  reading 
of  the  bills  in  their  entirety.**  Even  a  substitute  bill  which  is  so 
germane  to  the  original  bill  as  to  be  a  proper  substitute  need  not  be 
read  three  times;  if  there  have  been  two  readings  of  the  original 

2.  Note:  85  Am.  Dec.  358.  8.  Heiskell    v.    Knox    County,    132 

3.  RielanoDa  County  v.  Farmers'  Tenn.  180,  177  S.'W.  483;  Ann.  Cas. 
Bank,  152  N.  C.  387,  67  S.  E.  969,  1916E  1281;  Smith  t.  MitoheU,  69  W. 
21  Ann.  Cas.  812.  Va.  481,  72  S.  B.  755,  Ann.  Cas.  1913B 

4.  Note:  11  L.ILA.  491.  588. 

6.  People  ▼.  McEltc^,  72:  Mich.  446,  9.  Cohn  v.  Eingsley,  5  Idaho  416, 
40  N.  W.  750,  2  L.R.A.  609.  49  Pac.  985,  38  L.RA.  74. 

Note:  11  L.R.A.  491.  10.  State  v.  B}nn,.92  Neh.  636,  139 

•  6.  Dew.  V.  Cunningham,  28  Ala.  466,  N.  W.  235,  Ann.  Cas.  iei4A  224; 
6Sr  JLm,  J>^  362;.  Central  of  Georgia  Capito  v.  Topping,  65  W,  .Ya.  687, 
R.  Co.  V.  State,  104  Ga.  831,  31  S.  E.  64  S.  E.  845,  22  LJt.A.(N.S.)  1080. 
531,  42:  L.E.A.  518;-     •  '    See  also  Illinois  Cent.  R.  Oo.  t.  People, 

Notte:  85  Am.  Deo.  359;  55  L.R.A.  143  IIL  434,  33  N.  E.  173,  19  JL.RLA. 
835;      .  119.    .  ■         - 

'  7.  Smith  v..JilitoheU,  69  W..Va.  481,       Notes:  85  Am.  De6.  359:  11  I*Jt.A. 
72  S.  E.  755,  Ann.  Cas.  1913B  588.        49]. ...       -.,.-.  - 
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bill  one  reading  of  the  substitute  wjll  suffice. ^^  Sometimes  the  con- 
stitutional provision  permits  the  legislature,  in  cases  of  emergency, 
to  dispense  with  the  imdings.^' 

128.  Supplying  Printed  Copies  to  Legislators. — A  constitutional 
provision  requiring  all  bills  to  be  printed  and  copies  supplied  to  the 
members  of  ihe  legislature  before  passage  is  mandatory,^*  and  a  failure 
to  comply  with  it  will  render  tin  act  void  in  the  jurisdictions  in  which 
it  is  held' that  it  is  necessary  to  the  validity  of  an  enrolled  act  that  the 
journals  show  a  compliance  with  the  constitutional  requirements  as 
to  the  enactment  of  laws>*  A  constitutional  provision  that  no  bill 
shall  be  passed  or  become  a  law  unless  it  shall  hftve  been  printed  and 
upon  the  desks  of  the  members  in  its  hnal  form  at  least  three  calendar 
legislative  days  prior  to  its  final  passage  does  not  mean  that  the 
members  of  the  house  in  which  a  bill  originated  must  first  have  it 
on  their  desks  for  three  days,  and  trfter  they  have  passed  it  the  mem- 
bers of  the  other  house  must  have  it  on  their  desks  for  three  days 
more  before  they  can  pass  it,  but  simply  that  the  bill  must  be  on  the 
desks  of  all  members  of  both  houses  for  three  days  before  it  is  passed 
by  either.**  A  provision  that  a  bill  and  all  amendments  shall  be 
printed  before  the  vote  is  taken  on  its  final  passage  is  complied  with 
where  it  is  printed  and  passed  in  the  senate  in  the  form  in  which  it 
was  introduced,  and  printed  and  passed  in  the  house  as  there  amend- 
ed, although,  on  being  returned  to  the  senate  and  passed  as  amended, 
it  is  not  again  printed.** 

129.  Vote.-^Independently of  constitutionalrequirements,  the  rule 
is  that  a  law  may  be  enacted  by  the  vote  of  a  majority  of  the  legis- 
lative body,  taken  in  such  manner  as  may  be  adopted;  *'  but  in 
many  if  not  most  jurisdictions  the  matter  is  governed  by  constitu- 
tional provisions.*^  Instances  of  this  are  that  on  the  final  passage  of 
acts  relating  to  state  taxes  and  finances  three  fifths  of  all  the  mem- 

11.  State  V.  Akers,  92  Kan.  169, 140   par.  150. 

Pae.  637,  Ann.  Cas.  1916B  543;  South-  15.  People  v.  Eeardon,  184  N.  T. 

em  R.  Co.  v.  Jleniphis,  126  Tenn.  267,  431,.  77  N.  B.  970, 112  A.  S.  R.  628,  6 

148  S.  W.  662,  Ann.  Ca.s.  1913E  153,  Ann.   Cas.  515,  8  L.R.A.(N.S.)    314. 

41  L.R.A.(N.S.)   826;   SmiUi  v.  Mit-  16.  People   v.   MeWeeney,  299   111. 

chaU,  69  W.  Va.  481,  72  S.  E.  756,  161,  102  N.  E.  233,  Ann.  Gas.  1916B 

Ann.  Cas.  1913B  588.  34.    ..           ■    . 

12.  People  V.  Glenn  County,  100  17.  United  States  v.  Ballin,  144  U, 
Cal.  419,  35  Pac.  302,  38  A.  S.  R.  305;  S.  If  12  S.  Ct.  507,  36  U.  S.  (I*  ed.) 
Cohn  V.  Kingsley,  5  Idaho  416,  49  321;  Aikman  v.  Edvards,  55  Kan. 
Pao.  986,  38  L.R.A.  74;  Tarr  v.  West-  751,  42  Pac.  366,  30  L.R.A  149;  Heis- 
em  Loan,  etc.,  Co.,  15  Idaho  741,  99  kell  v.  Baltiuwre,  65  Md.  126,  4  Atl. 
Pac.  1049,  21  L.R.A.(N.S.)  707.  116,  57  Am.  Rep.  308. 

13.  People  V.  Reardon,  184  N.  T.  18.  See  Johnsota  v.  Qteat  Falls,  38 
431,  77  N.  E.  970,  112  A.  S.  R.  628,  Mont.  369,  99  Pae.  1059,  16  Ann. 
6  Ann.  Cas.  515,  8  L.R.A.(N.S.)  314.  Cbb.    974;    People    t.  -Marlborou^ 

14.  Cohn  V.  KingsJey,  5  Td«iho  416,  Highway  Com'rs,  54  N.  T.  276,  13 
49  Pac.  985,  38  L.R.A.  74.    See  infra,  Am;  Ripp.  :58J,- 
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here  elected  to  either  house  shall , constitute  a  quorum;  *•  that  appro- 
priation bills  for  purposes  other  than  the  necessary  expenses  of  gov- 
ernment must  receive  the  assent  of  two  thirds  of  the  members  of  the 
legislature;'^  and  that  a  designated  majority  shall  be  necessary  to 
pass  a  bill  to  increase  the  number  of  judicial  districts.*  It  has  been 
held  in  a  jurisdiction  in  which  the  journal  entry  rule  obtains*  that  a 
constitutional  provision  requiring  the  assent  of  two  thirds  of  the  legis- 
lature to  bills  appropriating  money  or  property  for  local  or  private 
purposes  is  mandatory  and  cannot  be  evaded  t>y  calling  a  bill  a  joint 
resolution.*  But  such  a  provision  is  not  applicable  to  an  act  appro- 
priating money  to  pay  a  debt  or  to  repair  an  injury  inflicted  upon 
an  individual  or  a  locality,*  nor  is  it  violated  by  an  act  giving  two 
thirds  of  the  excise  taxes  thereby  imposed  to  the  towns  and  cities  in 
which  they  are  raised,  where  such  funds,  which  never  reach  the  state 
treasury,  have  by  long  course  of  legislation  been  treated  like  revenues 
levied  for  local  purposes,  and  not  as  public  moneys  of  the  state.' 
In  some  jurisdictions  it  is  held  that  the  final  passage  of  a  bill,  within 
the  requirement  that  on  a  final  passage  the  vote  must  be  by  yeas  and 
nays  entered  on  the  journal,  is  the  passage  or  vote  by  which  in  its 
final  form  it  becomes  a  law,  and  that  any  amendment  to  a  bill  must 
be  voted  upon  by  yeas  and  nays.*  But,  accordiog  to  what  seems  to 
be  the  preponderance  of  authority,  the  final  passage  of  a  bill  is  the 
vote  by  which  each  house  adopts  the  bill  after  it  has  passed  its  third 
reading.  Where  a  bill  has  been  passed  in  one  house  and  amended 
and  passed  in  the  other,  the  vote  on  the  adoption  of  the  amendment 
by  the  house  in  which  the  bill  originated  need  not,  under  such  a  con- 
stitutional provision,  be  taken  by  ayes  and  noes  and  entered  on  the 
journal.'  In  soine  states  this  question  cannot  arise,  for  it  is  expressly 
provided  by  the  constitutions  that  amendments  must  be  adopted  by 
a  yea  and  nay  vote.'  Where  a  two  thirds  vote  (or  other  proportion) 
of  a  legislative  body  is  prescribed  as  necessary  for  any  purpose,  two 
thirds  of  those  who  are  present  and  constitute  a  quorum  is  understood, 
unless  special  terms  axe  employed  clearly  indicating  a  different 

19.  Darlington  t.  New  York,  31  N.  44  N.  E.  146,  32  L.R.A.  344. 

T.  164,  88  Am.  Dee.  248.  6.  Ccba  t.  Kingsley,  5  Idaho  416, 

20.  State  v.  Moore,  76  Ark.  197,  88  49  Pac.  985,  38  L.R.A.  74;  Norman  v. 
S.  W.  881,  70  L.R.A.  671.  Kentucky  Board  of  Managers,  93  Ky. 

1.  Aikman  v.  Edwards,  55  Kan.  761,  537,  20  S.  W.  901,  18  L.R.A.  656. 
42  Pac.  366,  30  L.R.A.  149.  Note:  16  Ann.  Cas.  977. 

2.  See  infra,  par.  150.  7.  State  v.  Crowe,  130  Ark.  272, 197 
8.  Allen  v.  Board  of  State  Auditors,  S.  W.  4,  Ann.  Cas.  1918D  460,  L.R.A. 

122  Mich.  324,  81  N.  W.  U3,  80  A.  S.  1918A  567;  Johnson  v.  Gr«at  Falla,  38 
B.  573  and  note,  47  L.R.A.  117.  Mont.  369,  99  Pac.  1059,  16  Ann.  Cas. 

4.  Waterloo    Woolen    Mfg.    Co.    v.  974  and  note. 
Shanahan,  128  N.  Y.  345,  28  N.  E.      Note:  16  Ann.  Cas.  977. 
358,  14  L.R.A.  481.  8.  Note:  16  Ann.  Cas.  978b 

5.  People  V.  Murray,  149  N.  Y.  367, 
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intention.'  A  quorum  of  a  body  may  be  defined  as  tbat  number  of 
the  body  which,  when  assembled  in  their  proper  place,  ml\  enable 
them  to  transact  their  proper  business." 

130.  Reconsideration  of  Bills. — The  right  of  a  legislative  body  to 
reconsider  a  bill  which  has  been  passed  continues  so  long  as  the  bill 
remains  in  the  custody  of  the  body  proposing  to  reconsider,  unless  a 
special  rule  restrains  the  right  to  reconsider.  But  when  a  bill  has 
passed  both  branches  of  the  legislature,  and  been  approved  by  the 
governor  and  filed  with  the  secretary  of  state,  the  bill  cannot  be  later 
reconsidered  or  recalled  by  either  or  both  branches,  simply  because 
the  constitutions  say  that  when  so  approved  a  bill  becomes  a  law.'* 
The  constitutional  requirement  that  the  vote  on  the  passage  of  a  bill 
must  be  taken  by  ayes  and  nays  does  not  apply  to  a  motion  to  recon- 
sider action  taken  on  the  passage  of  a  bill.**  Under  the  provision  of 
the  constitution  of  the  United  States  which  requires  that  a  vetoed  bill, 
after  passage  by  the  house  in  which  it  originated,  shall  be  sent  to  the 
other  house,  "by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two  thirds  of  that  house  it  shall  become  a  law,"  in  pass- 
irg  a  bill  by  the  Senate  on  reconsideration  after  a  veto  it  is  not  essen- 
tial that  two  thirds  of  all  the  senators  vote  therefor,  but  it  is  sufficient 
if  two  thirds  of  a  quorum  support  such  bill.**    ■ 

AviJientieiUion,  Enrollment  and  PubUeation 

131.  Signing  by  Presiding  Officers  of  Legislature. — In  the  absence 
of  a  constitutional  provision  requiring  bills  to  be  signed  by  the  pre- 
siding officers  of  the  two  houses  of  the  legislature,  a  bill  may  become 
a  law  without  such  authentication;  ^*  but  such  signing  is  quite  gen- 
erally required  either  by  express  constitutional  provisions  or  by  the 
customary  usage  or  the  rules  governing  legislative  procedure.**  There 
is  a  conflict  of  judicial  opinion  as  to  whether  a  constitutional  provi- 
sion requiring  bills  to  be  signed  by  the  presiding  officer  of  each  house 
of  the  legislature  is  mandatory  or  only  directory.  In  the  states  where 
the  enrolled  bill,  duly  authenticated^  is  held  to  be  conclusive  evi- 
dence of  its  passage  the  provision  has  tmiformly  been  held  to  be 

9.  State  T.  Missouri  Pae.  R.  Co.,  96   588  and  note. 

Kan.   609,  152   Pac.  777,  Ann.   Cas.  12.  Andrews  v.  People,  33  Colo.  193, 

1917A  612;  State  v.  McBride,  4  Mo.  79  Pac.  1031,  108  A.  S.  B.  76. 

303,    29   Am.    Dee.    636;    Osbum    v.  13.  State  v.  Missouri  Pac.  B.  Co., 

Staley,  5  W.  Va.  85, 13  Am.  Rep.  640;  96  Kan.  609,  152  Pac  777,  Ann.  Cas. 

Note:  Ann.  CaS.  1915C  476.  1917A  612. 

10.  Heiskell   v.   Baltimore,  65  Md.  14.  Notes:     85    Am.    Dec.    361;    4 
125,  4  Atl.  U6,  57  Am.  Rep.  308.  Ann.  Cas.  906. 

11.  Smith  T.  MitcheU,  69  W.  Va.  15.  Field  t.  Cleric,  143  U.  S.  649, 
481,  72  S.  B.  755,  Ann.  Gas.  1913B  12  8.  Ct  496,  36  U.  S.  (L.  ed.)  294. 
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mandatory,*'  while  in  those  states  where  the  jonmala  of  the  respective 
houses  may  be  looked  into  to  determine  whether  a  bill  has  been  passed 
in  compliance  with  constitutional  provisions  there  is  a  conflict  of 
authority  on  the  question.  In  some  of  these  states  the  provision  is 
held  to  be  mandatory,  so  that  a  bill  that  is  not  signed  by  the  presiding 
officers  of  both  houses  is  not  a  valid  legislative  enactment,*'  while  in 
others  the  provision  is  regarded  as  merely  directory.**  Where  a  bill 
which  has  been  passed,  signed  by  the  presiding  officers  of  the  two 
houses  and  transmitted  to  the  governor,  is  returned  without  approval 
and  again  passed  over  the  governor's  objections,  it  need  not  be  again 
signed  by  the  presiding  officers.*' 

132.  Enrollment  of  Act. — ^In  the  jurisdictions  in  which  the  enrolled 
act  imports  absolute  verity  the  validity  of  an  act  which  is  regular  on 
its  face  cannot  be  impeached  by  a  showing  of  irregularity  in  the 
enrollment,  as  that  the  enrolled  act  does  not  contain  amendments 
that  were  adopted.**  But  in  a  jurisdiction  in  which  the  journal 
entry  rule  has  been  adopted,  it  has  been  held  that  if,  after  a  bill  with 
amendments  has  been  duly  passed  by  both  houses  of  the  legislature 
and  before  it  is  signed  by  ibe  presiding  officers  of  the  two  houses  and 
presented  to  the  governor,  some  of  the  amendments  are  omitted  from 
the  engrossed  or  enrolled  copy,  either  by  inadvertence  or  design,  and 
the  bill  as  thus  changed  is  signed  by  the  presiding  officers  and  sent 
(o  and  approved  by  the  governor  as  the  bill  that  had  been  passed  by 
the  legislature,  the  bill  is,  as  a  law,  wholly  void ;  it  is  a  mere  nullity 
and  imposes  no  legal  obligation  upon  anybody.*  A  mistake,  consist- 
ing of  the  omission  of  a  word,  in  the  engrossment  of  *  bill  which  is 
properly  enrolled  and  finally  signed  by  the  preddilig  officer  and 
approved  by  the  governor,  does  not  affect  the  validity  of  the  act.* 

133.  Publication  of  Statutes. — It  has  been  held  that  the  publication 
of  a  general  law  must  be  according  to  the  provisions  of  law.'  The 
publication  of  a  statute  without  the  enacting  clause  is  no  publication.* 
But  an  error  in  publication,  which  does  not  change  the  substance  or 
legal  effect  of  the  statute,  will  not  invalidate  the  publication.'     A 

16.  State  V.  Lynch,  169  la.  148,  151       19.  Evansville   v.    State,    118    In  A 
N.  W.  81,  LJI.A.1915D  119.  426,  21  N.  E.  267,  4  L.B.A.  93;  State 

Note:  4  Ann.  Cas.  905.  v.  Denny,  118  Ind.  449,  21  N.  E.  274, 

17.  Lynch   v.   Hutchinson,   219   HI.  4  L.R.A.  65. 

193,  76  N.  E.  370,  4  Ann.  Cas.  904  Note:  4  Ann.  Cas.  906. 

and  note;  State  v.  Mickey,  73  Neb.  20.  See  infra,  par.  149. 

281,  102  N.  W.  679,  119  A,.  S.  R.  1.  Moody  v.  State,  48  Ala.  115,  17 

894.                                            '  Am.  Rep.  28. 

Notes:  85  Am.  Dec.  361;  4  Ann.  2.  State  v.  Crowe,  130  Ark.  272, 197 

Cas.  905.                                        ■  N.  W.  4,  Ann.  Cas.  i918D  460,  L.BjL 

18.  Aifcman   v.    Edwards,   55   Kan.  19i8A  567. 

751,  42  Pae.  366,  30  L.R.A.  149.  3.  Note:  85  Am.  Dec.  360. 

Notes:  85  Am.  Dec.  361;  4  Ann.  4.  Note:  L.R.A.1915B  1065. 

Ca&  905.  6.  Note:  85  Am.  Dee.  360. 
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statute  is  not  vitiated  by  a  change,  after  the  bill  was  passed,  in  the 
position  of  a  proviso,  where  the  proviso  would  be  just  as  effective  in 
the  position  in  which  it  was  when  the  bill  was  passed  as  it  is  in  the 
position  in  whidi  it  appears  in  the  printed  statutes.'  An  incorrect 
classification  by  publishing  a  general  law  in  the  volume  of  special  laws 
does  not  prevent  such  publication  from  taking  effect,  and  the  law  is 
operative.  But  a  mere  voluntary  publication  by  a  private  individual, 
not  being  authorized  thereto,  is  insufficient.  If  the  time  of  its  taking 
effect  is  expressly  declared  in  the  act,  it  will  operate  at  that  time, 
whether  it  may  then  have  been  published  or  not.'  A  constitutional 
provision  that  no  general  law  shall  be  in  force  until  published,  and  a 
statutory  provision  that  publications  shall  be  made  immediately  after 
the  passage  and  approval  of  general  laws,  do  not  require  publication 
of  a  statute  after  its  approval  by  a  vote  of  the  people,  where  the  stat- 
ute is  complete  when  approved  by  the  governor,  and  is  published 
subject  to  the  submission  to  the  people  for  adoption  or  rejection,  the 
word  "approval"  in  the  statute  referring  to  executive  approval.* 

Entries  in  Journals 

134.  Effect  of  Failure  to  Make  Prescribed  Entries. — The  consti- 
tutional provisions  requiring  each  house  of  the  legislature  to  keep  a 
journal  of  its  proceedings,  and  providing  that  entries  Shall  be  made 
therein  of  certain  matters,  can  have  no  bearing  on  the  validity  of  a 
duly  authenticated  and  enrolled  act  in  the  jurisdictions  in  which  it 
is  held  that  the  enrolled  copy  of  an  act  imports  absolute  verity;  but 
in  some  of  the  jurisdictions  in  which  the  journal  entry  rule  has  been 
recognized,  the  observance  of  these  constitutional  requirements  is  nec- 
essary to  the  validity  of  legislative  enactments,  for  it  is  held  that  the 
absence  from  the  journals  of  an  entry  which  the  constitutions  require 
to  be  made  invalidates  a  law.*  It  is  held  in  these  states  that  a  failure 
to  enter  the  yeas  and  nays  on  the  journals,  as  required  by  a  consti- 
tutional provision,  renders  the  act  void.*"  The  provision  requiring  the 
fact  of  the  signing  of  a  bill  by  the  presiding  officer  of  each  house  in 
the  presence  of  the  house  over  which  he  presides  to  be  entered  on 
the  journal  has  also  been  held  to  be  mandatory.**  But  in  some  of 
the  etsAea  in,  which  the  journal  entry  rule  is  recognized  it  has  been 
held  that  this  proviaon  ia  directory,  and,  where  an  ac-t  bears  the  sig- 

6.  Weed  v.  Bergh,  141  Wis.  569, 124  31  S.  E.  481,  44  L.R.A.  252;  Eiehmond 
N.  W.  664,  25  L.R.A.(N.S.)  1217.        County  v.  Fanners'  Bank,  152  N.  C. 

7.  Note:  85  Am.  Dec.  360.  387,  67  S.  E.  969,  21  Ann.  Cas.  812. 

8.  State  V.  Frear,  142  Wis.  320, 125       Note:  85.  Am.  Dec.  359. 

N.  W.  961,  20  Ann.  Cas.  633.  11.  George    Bollin    Co.    v.    North 

9.  See  infra,  par.  152.  Platte  Val.  Irrigation   Co.,  19  Wyo. 

10.  Union  Bank  v.  Oxford,  119  N.  542,   121  Pao.   22,   39   L.B.A.(N.S.) 
C.  214,  25  S.  E.  966,  34  L.E.A.  487;  868. 

WUkes  County  v.  CaU,  123  N.  C.  308, 
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natures  of  the  presiding  officers  of  the  legislature,  it  will  be  presumed 
that  the  bill  was  signed  in  the  manner  directed.^*  It  has  been  held, 
in  one  of  the  states  in  which  a  form  of  the  journal  entry  rule  is  recog- 
nized, that  the  failure  on  the  part  of  the  secretary  of  one  of  tiie  houses 
of  the  legislature  to  record  on  the  journals  the  presentation  of  a  bill 
to  the  governor  as  required  by  the  constitution  will  not  affect  the 
validity  of  the  bill." 

135.  Sufficiency  of  Entries. — A  mere  clerical  error  in  keeping  the 
journals  of  one  of  the  houses  of  the  legislature  does  not  render  void 
a  law  which  appears  on  its  statute  book  and  in  the  archives  of  the 
state.^*  Where  there  has  been  a  failure  to  make  the  entries  which 
constitutional  provisions  require  to  be  made  in  the  journals,  the  same 
legislature  may  correct  the  journals  so  as  to  mrke  them  speak  the 
truth.i^  Where  the  entry  in  the  journal  shows  that  a  bill  was  read 
"in  full"  on  its  final  passage,  the  record  shows  a  compliance  with  a 
constitutional  requirement  that  a  bill  on  its  final  passage  shall  be 
"read  at  length,  section  by  section."  ^*  A  constitutional  requirement 
that  the  ayes  and  noes  shall  be  entered  on  the  journal  is  complied 
with  by  an  entry  stating  that  the  bill  passed  its  third  reading,  followed 
by  a  list  of  those  voting  in  the  affirmative  with  no  reference  to  those 
voting  in  the  negative.    Such  an  entry  indicates  that  the  bill  passed 

^by  a  unanimous  vote  and  that  there  were  no  names  to  be  recorded  as 
voting  in  the  negative;  *'  and  it  is  equally  conclusive  as  to  whether 
a  quorum  was  present.**  A  constitutional  provision  that  all  bills 
and  joint  resolutions  passed  shall  be  signed  by  the  presiding  officer 
of  each  house  "after  their  titles  shall  have  been  publicly  read,  immedi- 
ately before  signing,"  and  that  the  fact  of  signing  shall  be  entered  on 
the  journal,  does  not  require  a  journal  entry  of  the  fact  that  a  bill 
was  signed  immediately  after  the  title  had  been  read,  but  merely  that 
the  bill  was  signed.** 

Executive  Approval  and  Veto 

136.  Constittttional  Provisions. — ^The  constitutions  of  the  United 
States  and  nearly  all  the  states  contain  provisions  to  the  effect  that 

12.  Adams  v.  Clark,  36  Colo.  65,  85       16.  Tarr  v.  Western  lioan,  etc.,  Co., 
Pae.  642,  10  Ann.  Gas.  774;  Home  Td.  15  Idaho  741,  99  Pac.  1049,  21  LSIA. 
Co.  V.  Nashville,  118  Tenn.  1,  101  S.    (N.S.)  707. 
W.  770,  11  Ann.  Cas.  824.  17.  Salem  v.  Wachovia  Loan,  etc, 

15.  Note:  Ann.  Cas.  1914D  271.  Co.,  143  N.  C.  110,  55  S.  E.  442,  118 
14.  Walnut  v.  Wade,  103  U.  S.  683,  A.  S.  R.  791. 

26  U.  S.  (L.  ed.)  526;  G«orge  Bollin       18.  Uniontown    v.    State,   145   Ala. 
Co.   v.   North   Platte  Val.   Irriaration  471,  39  So.  814,  8  Ann.  Cas.  320. 
Co.,  19  Wyo.   542,   121   Pac.  22,  39       19.  Adams  v.  Clark,  36  Colo.  65,  85 
L.R.A.(N.S.)  868.  Pac.  642,  10  Ann.  Cas.  774. 

16.  Richmond    County  v.    Fanner's       Note:  85  Am.  Dec.  361. 

Bank,  152  N.  C.  387,  67  S.  E.  969,  21  See  also  Younger  v.  Hehn,  12  Wyo. 
Ann.  Cas.  812  and  note.  289,  75  Pac.  443,  109  A.  S.  R.  986. 
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every  bill  which  shall  have  passed  both  houses  of  the  legislature  shall 
be  presented  to  the  chief  executive;  if  he  approves  he  shall  sign  it,  but 
if  not  he  shall  return  it  with  his  objections  to  the  house  in  which  it 
originated,  which  shall  enter  the  objections  at  large  on  the  journal 
and  proceed  to  reconsider  it.  If,  after  reconsideration,  it  is  again 
passed  by  both  houses  by  a  prescribed  majority,  usually  two  thirds,  it 
shall  become  a  law.  If  any  bill  shall  not  be  returned  by  the  governor 
within  a  designated  number  of  days,  five,  six,  ten,  or  twenty  days, 
the  same  shall  become  a  law,  in  like  manner  as  if  he  had  signed  it, 
imless  the  legislature,  by  adjournment,  prevents  such  return.*"  It 
is  provided  by  the  constitution  in  some  states  that  the  veto  power  of 
the  governor  shall  not  extend  to  measures  referred  to  the  people.* 
And  it  has  been  held  that  a  bill  initiated  by  a  petition  and  ratified  by 
the  electors  need  not  be  submitted  to  the  governor  for  his  approvd 
or  rejection  in  order  that  it  may  become  a  law,  under  a  constitutional 
provision  reserving  initiative  and  referendum  powers,  which  does  not 
direct  that  it  be  presented  to  the  governor,  although  a  constitutional 
provision  applicable  to  general  legislation  requires  such  submission.* 

137.  Effect  of,  and  Necessity  of  Compliance  with.  Provisions. — The 
provisions  relating  to  the  executive  approval  of  bills  contemplate  three 
ways  by  which  a  bill  may  become  a  law :  passage  by  the  legislature, 
and  approval  by  the  chief  executive; 'passage  by  the  legislature,  dis- 
approval by  the  executive,  and  passage  again  in  the  mode  prescribed ; 
or  passage  by  the  legislature  and  failure  of  the  governor  to  return  it 
with  his  objections  within  the  required  time.*  A  bill  which  has  been 
vetoed  cannot  become  a  law  unless  it  is  again  passed  by  the  prescribed 
vote,  even  though  it  may  have  received  that  vote  on  its  original  pas- 
sage.* Since  the  chief  executive,  in  passing  on  bills,  acts  as  a  part  of 
the  lawmaking  power,  the  presentation  of  a  bill  to  him  is  an  essential 
step  in  its  enactment."  The  bill  that  is  presented  to  the  executive 
must  be  essentially  the  same  as  the  one  passed  by  Ihe  legislature;  a 
material  variance  between  the  bill  approved  by  the  executive  and  the 
one  passed  by  the  legislature  invalidates  the  enactment.*  A  resolution 
which  is  not  legislative  in  character  but  merely  relates  to  matters  of 
formal  procedure,  of  which  the  senate  and  house  have  exclusive  con- 
trol, need  not  be  presented  to  the  governor.' 

138.  History  and  Nature  of  Veto  Power. — ^The  veto  power  is  a  bxxt- 
vival  of  the  lawmaking  authority  vested  in  the  King  of  England  as 
a  constituent  third  body  of  the  Parliament,  in  which  he  might,  and 

20.  Note-:  Ann.  Cas.  1914D  268.  N.  W.  246,  20  L.RA.  265. 

4.  Notes:  Ann.  Cas.  1914D  269;  50       5.  Note:  108  A.  S.  R.  449. 
Ii.R.A.(N.S.)  208.  6.  State  v.  Deal,  24  Fla.  293,  4  So. 

2.  Note:  50  L.R.A.(N.S.)  207,  208.  899,  12  A.  S.  R.  204. 
.  8.  Com.  V.  Bamett,  199  Pa.  St.  161,       Notes:  85  Am.  Dec.  362;  Ann.  Cas. 
48  Atl.  976,  55  L.R.A.  882.  1914D  269. 

4.  Main  v.  Crounse,  36  Neb.  835,  55      7.  Note:  Ann.  Cas.  1914D  269. 
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at  one  time  not  infrequently  did,  sit  in  person.  Witti  the  growth  of 
free  ideas  axid  institutions,  and  the  aggreesive  spirit  of  the  House  of 
Commons,  the  veto  power  lost  its  vitality  in  England,  though  it  still 
exists  in  theory.  But  in  the  colonies  it  not  only  existed,  but  was  an 
active  power,  absolute  in  character,  and  so  constantly  exercised  that 
the  Declaration  of  Independence  set  forth  first  among  the  grievances 
of  the  colonies;  "He  has  refused  his  assent  to  laws  most  wholesome 
and  necessary  for  the  public  good."  From  the  colonies  the  power 
passed,  with  various  limitations,  into  nearly  all  the  American  consti- 
tutions, state  and  national.  Originally  intended  mainly  as  a  means  of 
self  protection  by  the  executive  against  the  encroachments  of  the 
legislative  branch,  it  has  since  been  used  as  a  check  on  hasty  and 
inconsiderate  as  well  as  unconstitutional  legislation.*  Hence  the 
executive,  in  passing  on  laws  that  are  submitted  for  his  approval,  is 
a  component  part  of  the  lawmaking  body  and  is  engaged  in  the 
performance  of  a  legislative,  rather  than  an  executive,  duty.' 

139.  Presentation  of  Bill  to  Executive. — ^Where  the  manner  of  pre- 
sentation of  a  bill  to  the  governor  is  prescribed  by  a  constitutional 
or  statutory  provision  the  requirements  thereof  must  be  complied  with 
to  make  the  presentation  a  good  one.^**  Under  a  constitutional  pro- 
vision that,  as  soon  as  bills  are  signed  by  the  presiding  officers  of 
the  legislature,  they  shall  be  taken  at  once,  and  on  the  same  day,  to 
the  governor  by  a  designated  officer  of  the  legislature,  a  bill  is 
presented  to  the  governor  when  the  officer  thus  designated  carries  the 
bill  to  the  executive  office  and  offers  or  tenders  it  to  the  governor, 
although  the  governor  declines  to  receive  it**  Where  the  bill  is 
delivered  to  the  governor,  but  immediately  thereafter  is  withdrawn 
from  him  and  never  returned,  it  cannot  be  deemed  to  have  been 
presented  to  him."  The  time  for  the  presentation  of  a  bill  to  the 
governor  depends  entirely  on  the  constitutional  or  statutory  provisions 

8.  Harpending  t.  Haight,  39  Cal.  55  LJtJl.  882;  Gottstein  v.  lister,  88 
189,  2  Am.  Rep.  432;  Com.  v.  Bamett,  Wash.  462,  153  Pac.  595,  Ann.  Cas. 
199  Pa.  St.  161,  48  Atl.  976,  55  L.R.A.  1917D  1008. 

882.  Notes:   11  L.R.A.   491;   37   L.R..i. 

9.  Memphis  v.  United  States,  97  U.  391,  396;  Ann.  Cas.  1914D  269. 

S.  293,  24  U.  S.  (L.  ed.)  920;  Lukens  But  see  State  v.  Mounts,  36  W.  Va. 
V.  Nye,  156  Cal.  498,  105  Pac.  593,  20  179,  14  S.  E.  407,  15  L.R.A.  243. 
Ann.  Cas.  158,  36  L.R.A.  (N.S.)  244;  wherein  it  is  denied  that  the  governor 
State  V.  Deal,  24  Fla.  293,  4  So.  899,  has  any  legislative  function  to  perform 
12  A.  S.  R.  204;  Fergus  v.  Russetl,  270  even  in  approving  or  objecting  to  pro- 
Ill.   304,  110  N.   E.   130,   Ann.   Cas.  posed  laws. 

1916B  1120;  Main  v.  Crounse,  36  Neb.       10.  Note:  Ann.  Cas.  1914D  269.' 
835,.  55  N.  W.  246,  20  L.R.A.  265;      11.  State  v.  Michel,  52  La.  Ann.  936, 
Weis  y.  Ashley,  59  Neb.  494,  81  N.  W.  27  So.  565,  78  A.  S.  R.  364,  49  L.R.A. 
318,  80  A.  S.  R.  704  and  note;  Com.  v.  218. 

Bamett,  199  Pa.  St  161,  48  Atl.  976,      12.  Note:  Ann.  Cas.  1914D  271. 
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in  force  in  each  jurisdiction.^*  Appsu^ntly  there  is  no  uniform  rule 
as  to  the  proof  of  the  presentation  of  a  bill  to  the  govemor,^^  but  it 
has  been  held  that  a  record  kept  by  the  secretary  of  state  in  compliance 
with  constitutional  requirements  as  to  the  presentation  of  a  bill  to 
the  governor  for  approval  is' competent  evidence  of  the  facts.*'  And 
where  a  record  of  the  presentation  of  bills  is  kept  by  the  governor 
as  required  by  law,  such  record  is  competent  evidence  to  prove  the 
presentation  of  a  particular  bill.** 

140.  Recall  or  Withdrawal  of  Bill  from  Exectrtive.— After  a  bill 
has  passed  both  houses  of  the  legislature,  has  been  signed  by  the 
appropriate  officers  and  has  been  submitted  to  the  executive  for 
approval,  it  has  passed  beyond  the  control  of,  and  cannot  be  recalled 
by,  the  legislature,*'  even  by  a  joint  resolution  adopted  before  the  bill 
has  been  acted  on  by  the  executive.**  But  if  it  is  returned  to  one  of 
the  houses  in  accordance  with  its  request,  the  courtesy  of  the  governor 
in  returning  the  bill  confers  no  power  on  the  legislature  to  act  on  it 
further.**  It  has,  however,  been  held  that  a  bill  does  not  become  a 
law  under  a  constitutional  provision  that  any  bill  shall  be  a  law  if  not 
returned  by  the  governor  within  ten  days,  although  it  is  delivered 
to  the  governor  and  never  returned  by  him  to  the  legislature,  if  it  is 
immediately  withdrawn  by  the  members  who  introduced  it  with 
knowledge  that  the  governor  objected  to  it,  in  accordance  with  a 
custom  allowing  such  withdrawals  and  under  the  statement  that  leave 
to  withdraw  had  been  given  by  the  house.** 

141.  Time  Limit  on  Ezecutive  Action. — ^The  constitution  of  the 
United  States  allows  the  President  ten  days,  Sundays  excepted,  to 
return  a  bill  with  his  objections  after  its  presentation  to  him.  Some 
of  the  state  constitutions  contain  the  same  provision,  while  some  allow 
a  less  number  of  days,  Sundays  excepted,  and  others  a  less  number 
of  days  without  mentioning  Sunday.*  Others  again  provide  for  the 
signing  of  a  bill  within  a  certain  number  of  days  after  the  adjourn- 
ment of  the  legislature.*  It  has  been  held  that  the  tiine  allowed  is  a 
matter  of  privilege  with  the  executive,  who  may  waive  his  right  to  the 

13.  Lankfoid   v.    Somerset   County,  1913B  588. 

73  Md.  491,  20  AU.  1017,  22  Atl.  412,      Note:  14  L.R.A.  251. 
11  L.B.A.  491.  18.  Notes:  14  L.R.A.  251;  Ann.  Cas. 

Note:  Ann.  Cas.  1914D  269.  1913B  613. 

14.  Note:  Ann.  Cas.  1914D  271.  19.  People  v.  DevUn,  33  N.  T.  269, 
16.  Lankford   v.   Somerset   County,   88   Am.   Dec.   877. 

73  Md.  491,  20  AU.  1017,  22  AtL  412,  Note:  14  L.R.A.  251. 

11  LJi.A.  491.  20.  McKenzie  v.  Moore,  92  Ky.  216, 

Note:  Ann.  Cas.  1914D  271.  17  S.  W.  483,  14  L.R.A.  251. 

16.  Note:  Ann.  Cas.  1914D  272.  1.  Powell   v.    Hays,   83    Ark.    448, 

17.  People  v.  Devlin,  33  N.  T.  269,  104  S.  W.  177,  13  Ann.  Cas.  220. 
88  Am.  Dec.  377;  Smith  v.  Mitchell,  2.  Detroit  v.  Chapin,  108  Mich.  136, 
69  W.  Va.  481,  72  S.  E.  755,  Ana.  Cas.  66  N.  W.  587,  37  L.R,A.  391  and  note. 
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full  period  and  return  a  bill  to  the  proper  house  of  the  legislature  with 
a  notification  that  it  may  become  a  law  without  his  approval.'  If  a 
bill  sent  to  the  governor  is  recalled  by  and  returned  to  the  legblatuie 
before  the  governor  acts  on  it,  and  is  thereafter  again  presented  to 
him  for  his  approval  or  rejection,  he  has  the  full  period  allowed  him 
for  consideration  as  though  it  were  a  new  bill.*  In  computing  the 
number  of  days  within  which  the  executive  must  act  on  bills  presented 
to  him,  a  "day"  begins  at  twelve  o'clock  midnight  and  extends 
through  twenty-four  hours  to  the  next  twelve  o'clock  midnight'  The 
day  of  presentation  is  to  be  excluded  and  the  last  day  of  the  specified 
period  included.'  If  the  last  day  falls  on  Sunday  the  time  is  con- 
tinued by  operation  of  law  until  Monday.^  Some  of  the  constitutions 
expressly  provide  that,  in  computing  the  time  within  which  a  bill 
must  be  approved  or  rejected,  Sundays  are  to  be  excluded.  And  the 
same  result  has  been  reached  by  judicial  construction.'  In  con- 
formity with  the  general,  if  not  universally  accepted,  rule  i^t  where 
an  act  is  required  to  be  done  in  a  certain  number  of  days  less  than 
seven,  Sunday  is  to  be  excluded  in  computing  the  days,  it  has  been 
held  that,  where  the  governor  is  allowed  five  days  to  return  a  bill 
with  his  objections,  if  one  of  the  five  days  happens  to  be  Sunday, 
it  is  not  to  be  counted  as  one  of  the  five  days.*  On  the  ground  that 
the  chief  executive  in  passing  on  bills  is  a  component  part  of  the 
legislative  power,  it  has  been  held  that  the  signing  of  a  bill  cannot 
be  done  after  the  adjournment  of  the  legislature,  even  though  the  time 
limited  therefor  has  not  expired,  unless  the  constitution  allows  fur- 
ther time  for  the  exercise  of  the  power ;  *"  but  it  is  generally  held  that 
a  bill  which  has  been  presented  to  the  governor  before  the  legislature 
adjourns  may  properly  be  signed  by  him  within  the  prescribed 
time  although  the  legislature  may  have  adjourned  before  it  is  signed, 
where   there  is  no   express  provision   of   the   constitution   to  the 

3.  Hunt  V.  State,  72  Ark.  241,  79  87  Miss.  411,  39  So.  690,  6  Ann.  Cas. 
S.  W.  769,  105  A.  S.  R.  34,  2  Ann.   715  and  note. 

Cas.  33,  65  L.R.A.  71;  Powell  v.  Hays,  Notes:  11   L.R.A.   491;   49   L.B.A. 

83  Ark.  448,  104  S.  W.  177,  13  Ann.  243;    6    Ann.    Cas.    717;    Ann.    Cas. 

Cas.  220.  1912A  801. 

4.  State  v.  Sessions,  84  Kan.  856,  And  see  Time. 

115  Pa?.  641,  Ann.  Cas.  1912A  796.  7.  Note:  11  L.R.A.  49L 

5.  State  V.  Michel,  52  La.  Ann.  936,       8.  Notes:   6  Ann.   Cas.  717;  Ann. 
27  So.  665,  78  A.  S.  R.  364,  49  L.R.A.  Cas.  1912A  80L 

218.  9.  State  v.  Michel,  52  La.  Ann.  936, 

Note :  6  Ann.  Cas.  717.  27  So.  565,  78  A.  S.  R.  364  and  note. 

See  generally,  Time,  49  L.R.A.  218;  Capito  v.  Topping,  63 

6.  State  V.  Sessions,  84  Kan.  856,  W.  Va.  587,  64  S.  E.  845,  22  LJl.A. 
115  Pae.   641,  Ann.  Cas.  1912A  796  (N.S.)  1089. 

and  note;  State  v.  Michel,  52  La.  Ann.       Note:  78  A.  S.  R.  378. 
936,  27  So.  565,  78  A.  S.  R.  364  and      10.  Notes:   85   Am.    Deo.   361;   37 
note,  49  L.R.A.  218;  Carter  v.  Henry,  L.R.A.  391,  396. 
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contrary.**  Some  of  the  constitutions  provide  that,  if  any  bill  shall 
not  be  returned  by  the  executive  within  the  prescribed  time,  it  shall 
become  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  legis- 
lature, by  adjournment,  prevents  its  retium,  in  which  case  it  shall 
not  become  a  law.  The  adjournment  contemplated  by  a  provision  to 
this  effect  is  a  final  adjournment  and  not  a  mere  recess.**  A  bill 
passed  by  Congress  and  duly  presented  to  the  President  during  its 
session  may  be  signed  by  him,  so  as  to  make  it  a  law,  during  a  recess 
which  Congress  has  taken  for  a  fixed  period.*"  Under  particular  con- 
stitutional provisions  it  has  been  held  that  the  governor  has  no  power 
to  veto  an  appropriation  bill  after  the  legislature  has  adjourned.** 

142.  Partial  or  Qualified  Approval  or  DisapprovaL — ^Except  as  the 
executive  is  given  the  power  to  approve  and  disapprove  parts  of  bills, 
as  in  the  case  of  bills  containing  several  items  of  appropriation  of 
money,  he  may  not  modify  or  change  the  effect  of  a  proposed  law, 
or  do  anything  concerning  it  except  to  approve  or  disapprove  it  as  a 
whole,*'  and  it  has  been  held  that  if  he  approves  a  bill  with  the  ex- 
ception of  one  section  or  provision,  his  signature  amounts  to  an 
approval  of  the  bill  as  a  whole,**  though  it  has  been  also  held  that 
if  he  disapproves  of  a  part  of  the  bill,  the  partial  disapproval  operates 
as  a  veto  of  the  whole  bill.*'  In  many  jurisdictions,  the  power  of  the 
executive  over  acts  appropriating  money  has  been  enlai^ed  so  as  to 
permit  of  a  partial  approval  or  disapproval,  including  appropriation 
bills.**  A  constitutional  provision  that  the  governor  shall  have  the 
power  to  disapprove  any  item  or  items  of  any  bill  making  appro- 
priations containing  distinct  items,  and  the  part  or  parts  of  the  bill 
approved  shall  be  the  law,  and  the  item  or  items  of  the  appropriation 
di^ipproved  shall  be  void,  has  been  held  to  give  the  governor  power  to 
veto  a  distinct  fractional  part  of  an  item/*  and  even  to  reduce  the 
amount  of  a  given  item ;  *®  though  this  view  has  been  rejected  and  it 
has  been  held  that  such  a  provision  does  not  carry  the  power  to  dis- 

11.  Seven  Hickorsr  v.  Ellery,  103  tJ.  Cas.  1914  B  1278,  44L.R.A.(N.S.)  83. 
S.  423,  26  U.  S.  (L.  ed.)  435;  Lank-  15.  Lnkens  v.  Nye,  166  Gal.  498, 105 
ford  v.  Somerset  Coonty,  73  Md.  105,  Pao.  593,  20  Aon.  Cas.  158  and  note, 
20  AU.  1017,  22.  Atl.  412,  11  L.R.A.  36  L.R.A.(N,S.)  244;  Com.  v.  Barnett, 
491.  199  Pa.  St  161,  48  Atl.  976,  55  L.R.A. 

Notes:  85  Am.  Dec.  361;  11  L.RA..  882. 
491,  37  L.R.A.  391.  16.  Notes:  55  LJR.A,  882,  20  Ami. 

12.  State  V.  Joseph,  176  Ala.  S79, 57  Cas.  162. 

So.  942,  Ann.  Cas.  1914D  248.  17.  Note:  20  Ann.  Cas.  162. 

Notes:  11  L.R.A.  491;  6  Ann.  Caa.  18.  Com.  v.  Barnett,  199  Pa.  St.  161, 

717.  48  Atl.  976,  55  L.R.A.  882. 

13.  ta  Abra  Silver  Min.  Co.  v.  Notes:  55  L.R.A  883;  20  Ann.  Cas. 
United  States,  175  U.  S.  423,  20  S.  Ct.  164 

168, 44  U,  S.  (L.  ed.)  223.  19.  Com.  v.  Barnett,  199  Pa.  St.  161, 

14.  Woodall  V.  Darst,  71  W.  Va.  48  Atl.  976,  55  Ii.R.A.  882  and  note. 
350,  77  S.  E.  264,  80  S.  E.  367,  Ann.      20.  Note;  20  Ann.  Cas.  163. 
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apprbve  a  part  of  a  distinct  item  and  approve  the  remainder.*  Not- 
withstanding a  constitutional  provision  that,  in  the  case  of  a  bill  con> 
taining  several  items  of  appropriation  of  money,  the  govem<nr  may 
approve  one  or  more  of  them  and  object  to  the  others,  his  approval, 
except  in  the  single  instance  stated,  miist  be  of  the  bill  as  a  whole  and 
must  be  without  quahfication  or  condition.^ 

143.  Withdrawal  of  Approval. — ^After  an  act  has  passed  both 
houses,  has  been  properly  signed  by  the  proper  (fficers,  has  been 
regularly  presented  to  the  governor  for  his  approval,  and  he  has  ap- 
proved and  signed  the  same  without  mistake,  inadvertence,  or  fraud, 
and  thereafter  has  voluntarily  d^osited  it  with  tiie  secretary  of  state 
as  a  law  of  the  state,  it  has  passed  beyond  his  control  and  he  has 
no  power  thereafter  to  withdraw  his  approval.*  And  it  has  been  held 
that,  even  though  a  bill  has  not  been  filed  in  the  office  of  the  secretary 
of  state  and  the  time  allowed  for  the  governor's  consideration  has  not 
expired,  if  a  bill  has  been  signed  by  the  governor  in  the  exercise  of 
his  discretion  with  the  intent  of  approving  the  same  in  the  manner 
provided  by  the  constitution  to  make  the  bill  effective  as  a  law,  it 
becomes  a  Law,  and  is  not  subject  to  veto  by  himself  or  his  successor.* 
But  it  has,  on  the  other  hand,  been  said  that,  within  the  period  fixed 
by  the  constitution,  the  governor  may  deliberate  as  to  the  propriety 
of  approving  an  act  of  the  legislature,  and  may  sign  the  act  and  erase 
his  signature  at  pleasure;  and  until  it  has  passed  his  control  by  the 
constitutional  and  customary  modes  of  legislation,  he  may  reconsider 
and  retract  any  approval  previously  made.*  When  a  bill  is  signed  by 
mistake  and  without  the  approval  of  the  governor  he  may,  before  it 
leaves  his  possession,  and  while  it  is  still  under  his  control,  erase  or 
cancel  the  words  of  approval  and  thus  prevent  it  from  becoming  a 
law  through  his  approval.' 

144.  Return  of  Bill  to  Legislature. — A  constitutional  provision  to 
the  effect  that  if  tiie  governor  desires  to  veto  a  bill  after  the  adjourn- 
ment of  the  legislature,  it  must  be  filed,  with  his  objections,  in  the 
office  of  the  secretary  of  state  within  a  certain  number  of  days  after 
the  adjournment  is  mandatory  in  respect  both  to  the  time  and 
the  manner  of  exercising  the  power.'  Where  a  c<»)stitution  pro- 
vides that  a  bill  shall  be  returned  by  the  governor  to  a  specified 
office  it  must  be  returned  to  that  office,  if  the  return  is  to  have  the 

1.  Fergus  v.  Russd,  270  HI.  304, 110      6,  Note:  85  Am.  Dec.  361,  862. 

N.  E.  130,  Ann.  Cas.  1916B  1120.  ».  Alleghany    County   v.    Waifield, 

2.  Lnkens  v.  Nye,  156  Cal.  498,  105  100  Md.  516,  60  Atl.  599, 108  A.  S,  R. 
Pae.  593,  20  Ann.  Gas.  158,  36  L.R.A.  446. 

(N.S.)  244.  Note:  13  Ann.  Cas.  230. 

8.  Notes:  85  Am.  Dec.  362;  13  Ann.       7.  Capito  v.   Topping,  66  W.  Va. 
Cas.  230.  587,  64  S.  E.  845,  22  L.R.A.(N.S.)  • 

4.  Powell  V.  Hays,  83  Ark.  448,  104  1089. 
S.  W.  177,  13  Ann.  Cas.  220. 
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prescribed  effect;  no  other  place  will  do.*  The  act  of  the  secrettury 
of  state  in  laying  the  bill  on  the  speaker's  table  before  iuial  adjourn- 
ment is  a  suffident  return  of  the  bill.*  Under  a  constitutional  provi- 
sion that  when  the  return  of  .a  bill  within  the  prescribed  time  is  pre- 
vented by  recess,  it  must  be  returned  to  the  house  in  which  it  orig- 
inated witiun  two  days  after  the  reassembling,  otherwise  it  shall  be- 
come a  law,  the  return  of  a  bill  must  be  made  while  the  legislature  is 
in  session  and  cannot  be  made  to  an  crfficer  of  the  legislature  when  it 
is  not  in  session.^'*  But,  in  the  absence  of  provisions  to  the  contrary, 
it  has  been  held  that  a  bill  may  be  returned  to  the  house  in  which  it 
originated,  although  the  house  is  not,  at  the  moment  of  the  return,  in 
actual  session.  If  it  has  adjourned  for  the  day,  or  for  three  days,  if 
there  has  been  no  final  adjournment,  it  still  has  an  organized  existence 
as  a  legislative  body,  wjth  its  president,  secretary  and  other  officers,  to 
whom,  under  such  circumstances,  a  substitutional  delivery  of  the  bill 
and  message  may  be  made.*^  It  has  even  been  said  that  in  case  neither 
the  presiding  officer  nor  tlie  clerk  can  be  found,  the  deposit  of  the  bill 
on  the  presiding  officer's  table  or  desk,  or  in  the  office  of  the  clerk, 
would  doubtless  be  sufficient.** 

145.  Evidence  of  Approval  or  Disapproval. — ^Where  an  act  of  Con- 
gress was  signed  by  the  President,  but  the  year  was  omitted  in  his 
certificate  of  approval,  it  was  held  that  the  court  might  determine  the 
year  by  the  attendant  circumstances,  and  the  validity  of  the  act  be 
sustained.*'  In  the  jurisdictions  in  which  the  conclusiveness  of  the 
enrolled  bill  is  denied,  the  competency  and  sufficiency  of  evidence  to 
establish  the  approval  or  disapproval  of  a  bill  by  the  chief  executive 
has  frequently  been  considered ;  and  it  has  been  held  that  the  certifi- 
cates of  the  officers  of  the  house  and  senate  with  the  presumption  in 
favor  of  official  regularity  are  sufficient  to  show  that  the  bill  was  duly 
presented  and  signed.**  The  question  as  to  the  time  when  a  bill  was 
vetoed  is  one  of  fact,  and  is  to  be  determined  by  a  resort  to  any  source 
of  information  which  in  its  nature  is  capable  of  conveying  to  the 
judicial  mind  a  clear  and  satisfactory  answer ;  **  and  of  this  character 
is  a  record  kept  by  the  governor  of  the  presentation  of  bills  to  him.** 
It  has  been  held  that  where  the  journal  entries  are  conflicting  as  to 
the  date  on  which  the  legislature  adjourned,  it  may  be  established  by 

8.  Capito  V.   Topping,  65  W.  Va.  27  So.  565,  78  A.  S.  B.  364,  49  L.R.A. 
587,  64  8.  E.  845,  22  L.R.A.(N.S.)   218. 

1(^9.  13.  Gardner  v.  Bamey,  6  Wall.  499, 

9.  Note:  11  L.R.A.  491.  18  U.  S.  (L.  ed.)  890. 

10.  State  V.  Joseph,  175  Ala.  579,       14.  State  v.  Akera,  92  Kan.  169,  140 
67  So.  942,  Ann.  Cas.  1914D  248.         Pac.  687,  Ann.  Cas.  1916B  543. 

11.  Harpending  v.  Haight,  39  Cal.       15.  Note:  19  Ann.  Cae.  839. 

189,  2  Am.  Rep.  432;  State  v.  Michel,  16.  Wrede  v.  Richardson,  77  Ohio 

62  La.  Ann.  936,  27  So.  565,  78  A.  8.  St.  182,  82  N.  E.  1072,  122  A.  S.  R. 

B.  364,  49  L.R.A.  218.  498.    .       , 

12.  State  V.  Michel,  52  La.  Ann.  936, 
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records  kept  by  the  governor,  so  as  to  show  th&t  he  approved  aa 
enrolled  bill  within  the  time  limited  by  the  constitution,*'  or  a  record 
kept  by  the  secretary  of  state  as  required  by  the  constitution.**  Oral 
or  other  extrinsic  evidence  is  not  admissible  to  show  the  approval  or 
disapproval  of  a  bill  by  the  executive,*'  or  to  contradict  the  governor's 
indorsement  of  his  disapproval  of  a  bill  and  entries  in  the  legislative 
journal  showing  the  return  of  the  bill  with  the  objections  of  the 
governor.*  It  has  been  held  that  the  governor's  proclamation  that 
a  bill  was  found  by  him  when  he  assumed  office,  and  that  he  erased 
the  approval  of  his  predecessor  and  vetoed  the  bill,  may  be  considered 
in  order  to  determine  whether  an  enrolled  bill  was  in  fact  vetoed.* 
In  the  jurisdictions  favoring  the  journal  entry  rule,  it  may  be  shown 
by  the  legislative  journals  that  an  enrolled  bill  was  passed  by  the 
legislature  over  the  governor's  veto.*  Under  a  constitutional  provi- 
sion providing  that  every  bill  which  the  governor  does  not  approve 
and  sign  shall  be  returned,  with  his  objections,  to  the  house  in  which 
it  originated,  which  house  shall  enter  the  objection  at  large  upon  its 
journals,  it  has  been  held  that,  where  there  is  no  such  entry,  oral 
testimony  is  not  competent  to  show  that  a  bill  was  vetoed ;  the  silence 
of  the  journals  is  conclusive  that  there  was  no  veto  aa  against  oral 
testimony  to  the  contrarj'.* 

IX.  Determination  of  Regularity  of  Enactment 

146.  Conflicting  Views. — ^The  question  whether  the  validity  of  a 
statute  duly  certified,  approved,  enrolled,  and  deposited  in  the  office 
of  the  secretary  of  state  can  be  impeached  by  a  resort  to  the  journals 
of  the  legislature  has  been  long  controverted,  and  the  conclusions 
reached  in  the  courts  of  last  resort  of  the  different  states  are  inhar- 
monious and  conflicting,  and  this  want  of  harmony  is  frequently 
found  in  the  different  decisions  in  the  same  state.'  It  is  held  by  one 
line  of  cases  that  a  duly  authenticated,  approved,  and  enrolled  statute 
imports  absolute  verity,  and  is  conclusive  that  the  act  was  passed  in 
every  respect  as  designated  by  the  constitution ;  and,  by  another,  that, 
while  such  authentication,  approval,  and  enrollment  arje  strong  prima 
facie  evidence  that  it  was  regularly  passed,  still  this  presumption  may 

17.  Note:  40  L.R.A.(N.S.)  34.  Ann.  Cas.  1917C  829  and  note. 

18.  Lankford  v.  Somerset  Connty,  2.  Powell  v.  Hays,  83  Ark.  448,  104 
73  Md.  105,  20  Atl.  1017,  22  Ad.  412,  S.  W.  177,  13  Ann.  Cas.  220. 

II  L.R.A.  49L  3.  Notet  40  L.E.A.(N.S.)  34. 

19.  Lukens  v.  Nye,  156  Cal.  408,  4.  State  v.  Wheeler,  172  Ind.  578, 
105  Pac.  593,  20  Ann.  Caa.  158,  36  88  N.  E..1, 19  Ann.  Cm.  834  and  nQte. 
L.R.A.(N.S.)   244.  5.  Notes:    51    Ajm.    Dec.    617-619; 

.  Note:  Ann.  Cas.  1917C  829.  40  L.B.A.(N.S.)  5,  reviewing  the  con- 

1.  Arkansas  State  Fair  Ass'n  ▼.  flieting  authorities  in  several  juhsdio- 
Hodges,  120  Ark.  131,  178  S.  W.  936,  turns. 
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be  overcome  by  reeorting  to  the  legislative  .journals.*  These  rules 
have  sometimes  been  respectively  called  the  "enrolled  bill  rule"  and 
the  "journal  entry  rule."  ' 

147.  Enrolled  Bill  Rtile. — ^In  England  it  has  uniformly  been  held 
that  the  enrolled  bill  is  conclusive  and  that  the  courts  cajinot  go 
beyond  it  to  the  journals,  or  the  original  draft,  for  the  purpose  of 
examining  the  contents  or  the  passage  of  a  law.  The  copy  of  the 
act  enrolled  by  the  clerk  of  the  Parliament,  and  delivered  over  into 
chancery,  is  the  record,  which,  as  long  as  it  exists,  imports  absolute 
verity.  "The  journal,"  it  has  been  said  (Rex  v.  Arundel,  Hob.  109), 
"is  of  good  use  for  the  intercourses  between  the  two  houses,  and  the 
like,  but  when  the  act  is  passed  the  journal  is  expired.  The  journals 
of  Parliament  are  not  records,  and  cannot  weaken  or  control  a  statr 
ute,  which  is  a  record  and  to  be  tried  only  by  itself."  *  And  in  the 
United  States,  according  to  one  line  of  cases,  the  enrolled  bill  imports 
absolute  verity,  and  the  courts  will  not  look  beyond  it  to  the  legis- 
lative journals  or  other  evidence  to  ascertain  the  terms  of  the  statute 
or  whether  it  has  been  regularly  enacted.'  This  is  the  rule  which 
is  usually  adopted  when  the  question  is  one  of  first  impression,  and 
it  has  sometimes  been  adopted  even  when  it  has  been  necessary  to 
overrule  earlier  cases  holding  that  the  coiurts  may  resort  to  the  legis- 
lative journals  to  determine-  whether  a  statute  has  been  regularly 
enacted,  while  the  courts  of  some  of  the  states,  although  constrained 
by  prior  decisions  to  adhere  to  the  journal  entry  rule,  have  permitted 

6.  De  Loach  v.  Newton,  134  Ga.  739,  136  Ga.  545,  69  S.  E.  725,  32  L.R.A. 
68  S.  E.  708,  20  Ann.  Gas.  342.  (N.S.)  20  and  note;  Evans  v.  Browne, 

Note:  51  Am.  Dec.  616.  30  Ind.  514,  95  Am.  Dec.  710  and  note; 

7.  In  re  Drainage  Dist.  No.  1,  26  State  v.  Denny,  118  Ind.  449,  21  N.  E. 
Idaho  311,  143  Pac.  299,  L.R.A.1915A  274,  4  L.R.A.  65  and  note;  Western 
1210.  Union  Tel.  Co.  v.  Taggart,  141  Ind. 

8.  De  Loach  V.  Newton,  134  Ga.  739,  281,  40  N.  E.  1051,  60  L.R.A.  671; 
68  S.  E.  708,  20  Ann.  Gas.  342;  Pacific  State  v.  Wheeler,  172  Ind.  578,  89  N. 
R.  Co.  V.  Price,  23  Mo.  353,  66  Am.  E.  1, 19  Ann.  Gas.  834;  State  v.  Lynch, 
Dec.  673;  Catr  v.  Coke,  116  N.  G.  223,  169  la.  148,  151  N.  W.  81,  L.R.A. 
22  S.  E.  16,  47  A.  6.  B.  801,  28  L.R.A.  1915D  119;  Laflferty  v.  HufEman,  99 
737;  Atchison,  etc,  R.  Co.  v.  State.  28  Ky.  80,  35  S.  W.  123,  32  L.R.A.  203; 
Okla.  94,  113  Pac.  921,  40  L.R.A,  Com.  v.  Illinois  Gent.  R.  Co.,  160  Ky. 
(N.S.)  1;  Osbum  v.  Staley,  5  W.  Va.  745,  170  S.  W.  171,  Ann.  Gas.  1916A 
85,  13  Am.  Rep.  640.  515,    L.R.A.1915B     1060;     Louisiana 

Notes:  85  Am.  Dec.  358;  23  L.R.A.  State  Lottery  Go.  v.  Richoux,  23  La. 

340.  Ann.  743,  8  Am.  Rep.  602;  Annapolis 

9.  Allen  v.  State,  14  Ariz.  458,  130  v.  Harwood,  32  Md.  471,  3  Am.  Rep. 
Pac,  1114,  44  LJl.A.(N.S.)  468;  Shei>  161;  Ex  parte  Wren,  63  Miss.  512,  56 
man  v.  Story,  30  Gal.  253,  89  Am.  Deo.  Am.  Rep.  825;  Pacific  B.  Co.  v.  Price, 
93:  Yolo  County  v.  Colgan,  132  Gal.  23  Mo.  353,  66  Am.  Dee.  673  and 
265,  64  Pac.  403,  84  A.  S.  B.  41;  note;  State  v.  Swift,  10  Nev.  176,  21 
De  Loach  v.  Newton,  134  Ga.  739,  68  Am.  Rep.  721;  State  ▼;  Rogers,  10 
S.  E.  708,  20  Ann.  Gas.  342  and  note;  Nev.  250,  21  Am.  Rep.  738;  Standard 
Atlantic  Coast  Line  R.  Co.  v.  Stat^,  Undei^ound  Cable  Co.  v.  Atty.-Gen., 
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themselves  to  question  its  wisdom.**  The  fed«rai-  courts  apply  this 
rule  where  acts  of  Congress  or  territorial  statutes  are  conoemed,*^  but, 
where  a  state  law  is  involved,  adopt  the  rule  declared  by  the  courts 
of  the  state.**  If  the  question  has  not  been  passed  upon  by  Ihe  courts 
of  the  state,  they  will  apply  the  rule  of  absolute  conclusiveness.*' 

148.  Reasons  for  the  Rule. — It  has  been  declared  that  the  rule 
against  going  behind  the  enrolled  bill  is  required  by  the  ieq>ect  due 
to  a  coequal  and  independent  department  of  the  govwument,**  and 
it  would  be  an  inquisition  into  the  conduct  of  l^e  members  of  the 
legislature,  a  very  delicate  power,  the  frequent  exoxsise  of  which  must 
lead'  to  endless  confusion  in  the  administration  of  the  law."  The 
rule  is  also  one  of  convwiience,  because  courts  could  not  rely  on  the 
published  session  laws,  but  would  be  required  to  look  beyond  these 
to  the  journals  of  the  house  and  senate  and  often  to  any  printed  bill.* 
or  amendments  which  might  be  found  after  the  adjournment  of  the 
general  assembly.  Otherwise,  after  relying  on  the  prima  facie  evi- 
dence of  the  enrolled  bills,  authenticated  as  exacted  by  the  consti- 
tution, for  years,  it  might  be  ascertained  from  the  journals  that  an 
act  theretofore  enforced  had  never  become  a  law.** 

149.  Applications  of  the  Rule. — ^Under  the  doctrine  that  an  enrolled 
bill  imports  absolute  verity,  it  has  been  held  that  it  cannot  be  shown 
that  it  was  not  introduced  into  the  legislature  within  the  time  limited 

46  N.  J.  Eq.  270,  19  Atl.  733,  19  A.  Lyons  v.  Woods,  153  U.  S.  649,  14  S. 

S.  R.  394;  People  v.  Devlin,  33  N.  Y.  Ct.  959,  38  U.  S.  (L.  ed.)  854;  Har- 

269,  88  Am.  Dec.  377  and  note;  Peoj>lo  wood  v.  Wentworth,  162  -U.  S.  547. 

V.  Marlborough  Highway  Com'rs,  54  16  S.  Ct.  890,  40  U.  S.  (L.  ed.)  1069; 

N.  Y.  276,  13  Am.  Rep.  581;  Carr  v.  Twin  City  Nat.  Bank  v.  Nebeker,  167 

Coke,  116  N.  C.  223,  22  S.  E.  16,  47  U.  S.  196,  17  S.  Ct.  766,  42  U.  S. 

A.  S.  R.  801,  28  L.B.A.  737;  Atchison,  (L.  ed.)  134;  Flint  v.  Stone  Tracy  Co„ 

etc.,  R.  Co.  v.  State,  28  Okla.  94,  113  220  U.  S.  107,  31  S.  Ct.  342,  55  U.  S. 

Pac.  921,  40  L.B.A.(N.S.)  1  and  note;  (L.  ed.)  389,  Ann.  Cas.  1912B  1312. 

Ex  parte  Tipton,  28  Tex.  App.  438,  12.  South  Ottawa  v.  Perkins,  94  V. 

13  S.  W.  610,  8  L.R.A.  326;  State  v.  S.  260,  24  U.  8.  (L.  ed.)  154;  Walnut 

Jones,  6  Wash.  452,  34  Pac.  201,  23  y.  Wade,  103  D.   S.  683,  26  U.   S. 

L.B.A.  340  and  note.  (l.  ed.)  526;  Ohio  v.  Frank,  103  U.  S. 

Notes:  51  Am.  Dec.  619;  85  Am.  697    26  U.  S.   (L.  ed.)  631;  Post  v. 

^tof\'4\^J-  ^An^i  1  ?^V;  Kendall  County^,  105  U.   S.  667.   26 

65;  23  L.B.A.  341;  40  LR.A.(N S^  u.  S.  (L.  ed.)  1204. 

4;  9  Ann.  Caa.  582;  Ann.  Cas.  1918D      „   '^^^.  ^^  l.b.a.(N.S.)  8,  4. 

lb.  Sherman  v.  Story,  30  Cal.  253,  .  J*',^^  fHo^lV^^rt^^^'^ 
89  Am.  Dec.  93;  People  v.  Starae,  35  ^\^^j  ^v,^/  ^^'  "  ®-  ^*' J^'  f^ 
111.  121,  85  Am.  Dec.  348;  Atehiaon,  Y*.^*  ih"^!^'  ^}\VWf^^A  ^* 
ete.,  R.  Co.  v.  State,  28  Okla.  94,  113  ^-  ,458,  130  Pac  1114,  44  L.R.A. 
Pac.  921,  40  L.BJL(N.S.)  L  (N.S.)  468. 

Notes:  47  A.  S.  E.  815,  820,  821;  15.  Pacific  R.  Co.  v.  Price,  23  Mo. 
28  L1.R.A.  340.  353,  66  Am.  Deo.  673. 

11.  Field  V.  Clark,  148  U.  S.  649, 12  16.  State  v.  Lynch,  169  la.  148, 151 
8.  Ct  495,  36  U.  S.   (L.  ed.)    294;  N.  W.  81,  L.B.A.1915D  119. 
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therefor,*'  or  that  it  was  not  passed  within  a  specified  time  before 
the  adjournment  of  the  legislature,*^  or  that  it  was  not  read  before 
passage  in  the  manner  required  by  the  constitution,**  or  that  it  did 
not  receive  the  conourrence  of  a  majority  of  the  members  of  the  legis- 
lature," or  that  its  passage  over  the  governor's  veto  was  without  the 
prescribed  formalities,*  or  that  there  was  not  a  timely  presentation 
to  the  governor  before  the  final  adjournment  of  the  legislature.* 
The  rule  is  applicable  notwithstanding  constitutional  provisions  requir- 
ing each  house  of  the  legislatuye  to  keep  a  journal  of  its  proceedings 
and  even  as  to  matters  which  are  required  by  the  constitutions  to 
be  entered  on  the  journals,  there  being  no  provision  to  the  effect  that 
an  act  shall  be  invalid  if  the  required  entries  are  not  made.*  Thus, 
an  act  is  not  invalid  because  the  journals  do  not  sliow  the  aye  and  no 
vote  which  is  required  to  be  entered  on  the  journals  in  certain  cases.* 
And  this  rule  of  conclusiveness  has  been  adhered  to  notwithstanding 
it  a£Qrmatively  appears  on  the  journal  that  some  constitutional  require- 
ments were  not  complied  with  in  the  enactment  of  the  law.'  The 
enrolled  bill  will  be  deemed  to  be  conclusive  evidence  of  the  regular 
enactment  of  a  law,  notwithstanding  that  the  journals  show  that 
the  bill  was  passed  by  fraudulent  or  illegal  means.*  It  cannot  be 
shown  by  the  journals  that  an  enrolled  act  does  not  contain  amend- 
ments that  were  adopted.'  Where  the. rule  obtains  that  a  duly 
authenticated,  approved  and  enrolled  statute  imports  absolute  verity 
tod  is  conclusive  that  the  statute  was  enacted  in  every  respect  as 
required  by  the  constitution,  the  court  will  not  consider  whether  a 
statute  adopted  by  the  people  at  a  referendum  election  received  the 
necessary  publicity  if  the  law  has  been  authenticated,  promulgated, 
and  published,  when  the  constitution  provides  that  any  measure 
shall  become  law  when  approved  by  majority  vote  and  proclaimed  as 
such  by  the  governor.*  It  has  been  held,  in  a  jurisdiction  in  which 
the  enrolled  bill  is  recognized  as  conclusive,  that  the  presumption 
that  a  statute  has  been  constitutionally  enacted  when  it  has  been 

17.  State  V.  Jones,  6  Wash.  452,  34  4.  Sherman  v.  Storey,  80  Cal.  253, 
Pac.  201,  23  L.R.A.  340.  89  Am.  Dec.  93;  Yolo  County  v.  Col- 
Note:  40  L.R.A.(N.S.)  12.  gan,   132  Cal.  265,  64  Pac.  403,  84 

18.  Western  Union  Tel.  Co.  ▼.  Tag-  A.  S.  R.  41j  DeLoach  v.  Newton,  134 
gart,  141  Ind.  281,  40  N.  E.  1051,  60  Ga.  739,  68  S.  E.  708,  20  Ann.  Caa. 
L.R.A.  671.  342  and  note. 

19.  Notes:  85  Am.  Dec.  358;  40  5.  Atlantic  Coast  Line  R.  Co.  v. 
L.R.A.(N.S.)  15.  State,  135  Ga.  545,  69  S.  E.  725,  32 

20.  Tolo  County  ▼.  Colgan,  132  Cal.  LJK.A.(N.S.)  20  and  note. 
265,  64  Pac  403,  84  A.  S.  E.  4L  Note:  40  L.R.A.(N.S.)  6. 

Note:  40  L.R.A.(N.S.)  19.  ».  Note:  40  L.R.A.(N.S.)  29. 

1.  Note:  61  Am.  Dec.  617.  7.  Ex  parte  Wren,  63  Miss.  512,  56 

2.  Note:  Ann.  Caa.  1914D  269.  Am.  Rep.  825. 

3.  Notes:  9  Ann.  Caa.  584:  20  Ann.  8.  Allen  v.  State,  14  Ariz.  458,  130 
Caa.  351.  Pac.  1114,  44  L.R.A.(N.S.)  468. 
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enrolled,  signed  by  the  presiding  oiRcer  of  each  house  and  approved 
by  the  governor,  is  not  conclusive  in  a  proceeding  by  mandamus  to 
enforce  it  where  facts  showing  that  the  bill  was  not  constitutionally 
passed  are  alleged  by  the  answer  and  admitted  by  demurrer.' 

150.  Journal  Entry  Rule. — It  is  the  law  everywhere,  even  in  the 
jurisdictions  in  which  the  enrolled  copy  of  an  act  does  not  import  abso- 
lute verity,  that  every  enrolled  act,  regular  on  its  face  and  found  in  the 
custody  of  the  proper  officer,  is  presumed  to  have  been  regularly  en- 
acted, and  is  prima  facie  evidence  of  the  law.**  But  in  some  jurisdic- 
tions, while  the  enrolled  act  is  prima  facie  evidence  of  the  regular  en- 
actment of  the  law,  the  courts  may  have  recourse  to  the  journals  of 
either  housie  of  the  legislature  for  the  purpose  of  ascertaining  whether 
a  law  has,  in  fact,  been  passed  in  accordance  with  constitutional  re- 
quirements.** The  courts  that  have  adopted  this  view  differ  as  to  the 
form  of  the  precise  rule  that  is  to  be  applied. 

151.  Irregularities  Affirmatively  Sho.wn  by  Journals. — In  some 
of  the  jurisdictions  in  which  it  is  held  that  recourse  may  be  had  to  the 
legislative  journals  to  determine  whether  there  has  been  a  compliance 
with  the  constitutional  requirements  as  to  the  enactment  of  laws,  the 
rule  is  that  if  it  affirmatively  appears  from  the  journals,  either  ex- 
pressly or  by  necessary  implication,  that  the  constitutional  provisions 
have  not  been  observed,  or  that  the  act  as  enrolled  is  not  the  law  that 
was  passed  by  the  legislature,  the  law  will  be  declared  invalid.**    Thus, 

9.  Nonnan  v.  Kentneky  Board  of  77,  53  Am.  Rep.  814;  Ritmiaa  v. 
Managers,  93  Ky.  537,  20  S.  W.  901,  CampbeU,  93  Ohio  St.  246,  112  N.  E. 
18  L.R.A.  556.  591,  Ann.  Cas.  1!U8D  248  and  note, 

10.  Clendaniel  v.  Conrad,  3  Boyce  L.R.A.1916E  12ol ;  State  v.  Piatt,  2  S. 
(Del.)  549,  83  Atl.  1036,  Ann.  Cas.  C  150,  16  Am.  Hep.  647,  reversed  bv 
1915B  968;  Berry  v.  Baltimore,  etc.,  Slate  v.  Chester.  39  S.  C.  307, 17  S.  E. 
R.  Co.,  41  Md.  446,  20  Am.  Ren.  09;  752;  State  v.  Swan,  7  Wyo.  166,  51 
In  re  Ellis,  55  Minn.  401.  56  N.  ^V.  Pae.  2(19,  75  A.  S.  R.  889  and  note,  40 
1056,  43  A.  S.  R.  514,  23  L.R.A.  287;  L.R.A.  195. 

Heiskell  v.  Knox  County,  182  Tenn.  Notes:  51  Am.  Dec.  617,  619;  85 
180,  177  S.  W.  483,  Ann.  Cas.  1916E  Am.  Dec.  357;  9  Ann.  Cas.  583;  20 
1281;  State  v.  Jones,  6  Wash.  452^  34  Ann.  Cas.  351,  449;  Ann.  Cas.  1918D 
Pac.  201,  23  L.R.A.  340;  Slate  v.  254;  23  L.R.A-  340;  40  L.R.A.(N.S.) 
Swan,  7  Wyo.  166,  51  Pac.  209,  75  5. 

A.  S.  R.  889,  40  L.R.A.  195.  12.  Moody  v.  State,  48  Ala.  115,  17 

Notes:  85  Am.  Dec  357;  40  L.R.A.  Am.  Rep.  28;  Andrews  v.  People,  33 

(N.S.)  36.  Colo.  193,  79  Pac.  1031,  108  A.  S.  K 

11.  Cohn  V.  Kingsley,  5  Idaho  416,  76;  Adams  v.  Clark,  36  Colo.  65,  85 
49  Pac.  985.  38  L.R.A.  74;  People  v.  Pac.  642,  10  Ann.  Cas.  774;  Speer  v. 
Starne,  35  111.  121,  85  Am.  Dec.  348  Athens,  85  Ga.  49,  11  S.  E.  802.  9 
and  note;  Illinois  Cent.  R.  Co.  v.  Peo-  L.R.A.  402;  Holliiis?s worth  v.  Thonip- 
pie,  143  ni.  434,  33  N.  E.  173,,  19  son,  46  La.  Ann.  222,  12  So.  1,  40  "A. 
L.R.A.  119;  Berry  v.  Baltimore,  etc.,  S.  R.  220;  Berry  v.  Baltimore,  etc., 
R.  Co.,  41  Md.  446,  20  Am.  R«p.  69;  R.  Co.,  41  Md.  446,  20  Am.  Rep.  69; 
Detroit  v.  Board  of  Assessors,  91  Mich.  State  v.  Piatt,  2  S.  C.  150,  16  Am. 
78,  51  N.  W.  787, 16  L-R-A.  59;  State  Rep.  647,  reversed  by  State  v.  Chester, 
V.  McLelland,  18  Neb.  236,  25  N.  W.   39  S.  C.  307,  17  S.  E.  752;  State  T. 
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an  act  •will  hb  held  void  if  it  appears  by  the  journals  that  certain  sec- 
tions which  were  concurred  in  by  the  two  houses  were  omitted  from  the 
bill  as  sigaed  by  the  presiding  officers  of  the  two  houses  and  by  the 
governor;  *•  or  that  the  bill  was  not  passed  by  one  of  the  houses;  **  or 
fiiat  it  was  not  read  in  the  manner  prescribed  by  the  constitution,  al- 
though it  does  not  expressly  require  that  such  records  show  compliance 
therewith ;  *•  or  that  it  was  not  printed  before  its  passage,  as  required 
by  the  constitution ;  *•  or  that  it  did  not  on  the  final  vote  receive  a 
'Constitutional  majority;*'  or  that  its  title  differs  from  that  adopted 
by  the  legislature,  in  jurisdictions  where  the  title  is  a  material  part  of 
a  bill.**  But  the  presumption  of  the  regular  enactment  of  a  law  which 
the  enrolled  bill  «stablishes  can  only  be  overcome  by  the  contrary- 
being  affirmatively  made  to  appear  by  the  legislative  journals,**  and' 
if  they  are  merely  silent  on  the  matter,  it  must  be  presumed  that  the 
fundamental  law  was  in  all  respects  followed,*"  unless  the  silence  is  as 
to  a  matter  required  to  be  entered  in  the  journals.*     If  the  journals 

Swan,  7  W3n>.  166,  61  Pae.  209,  75  Notes:  51  Am.  Dec.  620;  75  A.  S.  R. 
A.  8.  B.  889, 40  L.E.A.  195.  903. 

Notes:  85  Am.  Dec.  363,  23  L.R.A.  20.  Pelt  t.  Payne,  90  Ark.  600,  30 
343;  47  A.  S.  R.  821;  40  L.R.A.(N.S.)  S.  W.  426,  134  A.  S.  R.  45;  People  v. 
«.  Dann,  80  Cal.  211,  22  Pae.  140,  13 

13.  King  Lnmber  Co.  v.  Crow,  155  A.  S.  R.  118  and  note;  Andrnra  v. 
Ala.  504,  46  So.  646, 130  A.  S.  E.  65.  People,  33  Colo.  193,  79  Pao.  1031, 108- 

14.  Territory  v.  O'Connor,  5  Dak.  A.  S.  R.  76;  Adams  v.  Clark,  36  Colo. 
397,  41  N.  W.  746,  3  L.R.A.  355;  «5,  85  Pac.  642,  10  Ann.  Cas.  774: 
Palatine  Ins.  Co.  v.  Northern  Pac  R.  Territory  v.  O'Connor,  5  Dak.  397,  41 
€o.,  34  Mont  268,  85  Pa«.  1032,  9  N.  W.  746,  8  L.R.A.  355;  In  re  Drab- 
Ann.  Cas.  579;  State  v.  Swan,  7  Wyo.  age  Di«t.  No.  1,  26  Idaho  311, 143  Pac 
166,  51  Pac.  209,  75  A.  S.  R.  889,  40  299,  L,R.A.1915A  1210;  Hollings- 
L.R.A.  195.  worth  v.  Thompson,  45  La.  Ann.  222^ 

16.  Note:  40  L.R.A.(N.S.)  15.  12  So.  1,  40  A.  S.  R.  220  and  note; 
18,  Andrews  v.  People,  33  Colo.  193,  Portland  v.  Tick,  44  Ore.  439,  75  Pac. 

79  Pac.  1031,  108  A.  S.  R.  76.  706,  102  A.  S.  R.  633  and  note;  State 

Note:  40  L.R.A.(N.S.)  14.  v.  Swan,  7  Wyo.  166,  51  Pac.  209,  75 

17.  Ritzman  v.  Campbell  93  Ohio  St.   A.  S.  R.  889,  40  L.R.A.  195. 

246,  112  N.  E.  591,  Ann.  Cas.  1918D       Notes:  85  Am.  Dec.  358;  47  A.  8.  R. 

248  and  note,  L;RJ1.1916E  125L         822;  9  Ann.  Cas.  584;  20  Ann.  Cas. 

Note:  40  LJl.A.(N.S.)  18.  351;  U  L.R.A.  492,  40  L.R.A.(N.8.> 

18.  Weis  V,  Ashley,  59  Neb.  494,  81  6-8. 

N.  W.  318,  80  A.  S.  R.  704.  1.  Ex       parte       Howard-Harrison 

Note:  40  L.R.A.(N.S.)  24.  Iron  Co.,  119  Ala.  484,  24  So.  516,  72 

19.  Ex  parte  Howard-Harrison  A.  8.  R.  928;  State  v,  Joseph.  175  Ala. 
Iron  Co.,  119  Ala.  484,  24  So.  516,  72  579,  57  So.  942,  Ann.  Cas.  1914D  248; 
A.  S.  R.  928;  State  v.  Joseph,  175  Ala.  Speer  v.  Athens,  85  Ga.  49,  11  S.  E. 
379,  57  So.  942,  Ann.  Cas.  1914D  248;  802,  9  L.R.A.  402;  In  re  Drainage 
Clendaniel  v.  Conrad,  3  Boyce  (Del.)  Dist.  No.  1,  26  Idaho  311,  143  Pac. 
549,  83  AtL  1036,  Ann.  Cas.  1915B  299,  L.R.A.19a5A  1210;  In  re  Ellis,  55. 
968;  State  v.  Akera^  92  Kan.  169,  140  Minn.  401,  56  N.  W.  1056,  43  A.  S.  R. 
Pac  637,  Ann.  Cas.  1916B  543;  Price  514  and  note,  23  L.R.A.  287;  Portland 
V.  Moundsville,  43  W.  Va.  523,  "27  S.  E.  v.  Yick.  44  Ore.  439,  75  Pac.  706,  102 
218,  64  A.  S.  IL  87&  A.  S.  B.  633  and  note. 
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leave  any  doubt  on  this  subject  the  presumption  remams  and  the 
statute  is  sustained* 

152.  Failure  of  Journals  to  Show  Compliance  with  Constitutional 
Requirements. — Some  courts  hold  that  when  the  constitution  is  silent 
as  to  whether  a  particular  act  which  is  required  to  be  performed  shall 
be  entered  on  the  journals,  it  is  then  left  to  the  discretion  of  either 
house  to  enter  it  or  not,  and  the  silence  of  the  journal  on  the  subject 
ought  not  to  be  held  to  afford  evidence  that  the  act  was  not  done.* 
But,  when  the  constitution  requires'that  certain  steps  in  the  passage  of 
laws  shall  be  entered  on  the  journals,  the  journals  may  be  examined 
for  such  entries,  and  if  they  have  not  been  made,  so  that  the  joumals 
fail  to  show  that  the  act  was  adopted  in  the  mode  prescribed  by  the 
constitution,  the  act  must  fall.*  In  accordance  with  this  view  fua  act 
will  be  declared  void  where  the  joumals  fail  to  show  that  the  bill  was 
read  as  the  constitution  directs,'  or  that  an  aye  and  nay  vote  was 
taken.*  And  where  the  journal  of  one  of  the  houses  does  not  show 
that  a  bill  was  ever  put  upon  its  passage,  that  it  was  ever  read,  that 
it  received  a  majority  of  the  votes  of  the  members,  or  that  any  vote 
was  taken  on  it  either  on  its  reading  or  passage,  the  law  is  a  nullity.' 
The  requirement  as  to  the  taldng  of  a  vote  and  its  entry  on  the  jour- 
nab  has  sometimes  been  extended  to  the  second  and  third  reading  of 
bills  to  raise  revenue  or  pledging  the  credit  of  the  state  or  municipali- 
ties, and  it  is  essential  to  the  validity  of  such  laws  that  the  journals 
.<:ihow  the  required  votes.*  Where  a  constitutional  proviaon  requires 
the  joumals  to  show  that  the  prescribed  notice  was  given  of  the  inten- 

^  2.  Clendanid  v.  Conrad,  3  Boyce  Not«»:  51  Am.  Dec.  621;  ^  LRjA. 
(Del.)  549,  83  Atl.  1036,  Ann.  Gas.  (N.S.)  8,  11;  9  Ann  Gas  582  5M, 
1915B  968  20  Ann.  Gas.  351;  Ann.  Gas.  1918D 

Notes:  9  Ann.  Gas.  585;  40  L.R.A.  254.  ^              ^-      ,       k  m.i.„  difi 

,>j  <s  ^  90  5.  Cohn  V.  Kingslcy,  5  Idaho  416, 

^  3   Carr'v.  Coke.  116  N.  C.  223,  22  49  Pac.  985,  38  L.R.A  74. 

a    4p    ic   AT   A    a   VI   «m    2R  T,R,A  6.  Montgomery        Beer        Bottling 

S.  E.  16,  47  A.  S.  R.  801,  28  L.K.A.  ^^^^  ^  ^^^^^^  ^^  ^^  ^gS,  28  So. 

'^^^-  ,„   .       T^      =,c    0-.  T  n  A     497,  85  A.  S.  R.  42,  51  L.B.A.  396; 

Notes:  58  Am.  Dm.  575;  23  L.B.A.   g     „  je,  ,_  Jacoby,  14  HI.  297,  58  Am. 
342;   40   L.R.A.(N.S.)    5.  jy^   571  ^^  note;  Palatine  Ins.  Co. 

4.  Gohn  V.  Kingsley,  5  Idaho  416,  ^  Northern  Pac.  R.  Co.,  34  Mont. 
49  Pac.  985,  38  L.R.A.  74;  Spangler  geg,  85  Pac.  1032,  9  Ann.  Gas.  579; 
V.  Jacoby,  14  Dl.  297,  58  Am.  Dec.  Osbnm  v.  Staley,  5  W.  Va.  85,  13 
571  and  note;  People  v.  Stame,  35  Bl.  ^n,_  Rgp.  640  and  note. 
121,  85  Am.  Dec.  348  and  note;  Lynch  Notes:  40  LJl.A.(N.S.)  19;  20  Ann. 
V.  Hutchinson,  219  HI.  193,  76  N.  E.   Cas.  351. 

370  4  Ann.  Gas.  904;  State  v.  Mickey,  7.  People  v,  Stame,  35  111.  121,  85 
73  Neb.  281,  102  N.  W.  679, 119  A.  S.  Am.  Dec.  348  and  note. 
R  894-  Union  Bank  v.  Orford,  119  N.  8.  Union  Bank  v.  Orford,  119  N.  C. 
C'  214  25  S.  E.  966,  34  L.R.A.  487;  214,  25  S.  E.  966,  34  L.R.A.  487; 
Georee  BoUin  Co.  v.  North  Platte  Val.  Stanly  County  v.  Snuggs,  121  N.  C. 
Irrigation  Co.,  19  Wyo.  542,  121  Pac.  394  28  8.  E.  539  39  LR  A  439. 
22.  39  L.R.A.(N.S.)  868.  Note:  40  L.R.A.(N.S.)   2L 
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tion  to  apply  to  liie  legislature  for  the  passage  of  a  local  or  special  law, 
they  may  be  examined  in  order  to  ascertain  whether  notice  was  actual- 
ly given,  or  to  test  the  sufficiency  of  the  notice  given.*  A  distinction 
has  been  drawn  between  the  rules  governing  acts  proposing  constitu- 
tional amendments  and  those  applying  to  ordinary  statutes  which  are 
assailed  as  not  having  been  constitutionally  enacted.  Where  it  is  pro- 
vided in  the  constitution  that  "any  amendment  or  amendments  to  this 
constitution  may  be  proposed  in  the  senate  or  assembly,  and  if  two 
thirds  of  all  the  members  elected  to  each  of  the  two  houses  shall  vote  in 
favor  thereof,  such  proposed  amendment  or  amendments  shall  be  en- 
tered in  their  journals  with  the  yeas  and  nays  taken  thereon,  and  it 
shall  be  the  duty  of  the  legislature  to  submit  such  proposed  amend- 
ment or  amendments  to  the  people,"  etc.,  it  is  held  that  the  journal 
must  show  the  amendment  and  vote  thereon,  and  that  the  court  will 
look  to  the  journals  to  ascertain  if  the  proper  steps  were  taken.  It  is 
further  held  that  the  journal  is  the  record  from  which  it  must  appear 
that  the  amendment  has  been  enacted  in  the  form  required  by  the 
constitution,  and  that  the  rule  whereby  a  statute  which  has  been 
enrolled,  authenticated,  and  deposited  with  the  secretary  of  state 
cannot  be  impeached  by  reference  to  the  legislative  journals  has  no 
application.*' 

153.  Sufficiency  and  Conclusiveness  of  Journals. — ^The  journals, 
within  the  meaning  of  constitutions  requiring  the  keeping  of  journals 
•by  legislatures  and  the  making  of  specified  entries  thereifa,  are  the 
books  filed  in  the  office  of  the  secretary  of  state  as  the  record  of  legis- 
lative proceedings,  and  not  the  memorandum  sheete  from  which  these 
books  are  made.**  Where  it  plainly  appears  from  what  the  journals 
do  contain  that  their  failure  to  show  the  observance  of  a  constitutional 
requirement  in  the  enactment  of  a  law  is  due  to  a  mere  clerical  omis- 
sion, the  courts  will  supply  the  omission.**  A  writing  on  the  margin 
of  a  legislative  journal,  under  instructions  of  the  clerk,  after  the 
journal  is  filed  with  the  secretary  of  state,  is  an  unlawful  interpolation 
without  any  legal  effect  to  give  vitality  to  an  enactment,  however  hon- 
estly the  clerk  may  have  acted.*'  Since  the  journals  are  subject  to 
amendment  by  the  legislature,  it  will  be  presumed  by  the  courts,  iu 
determining  whether  a  statute  was  duly  passed,  that  matter  contained 
in  the  bound  volumes  but  not  found  in  the  journals  as  published 
from  day  to  day  was  properly  introduced  by  amendment.**  There 
is  some  authority  to  the  effect  iha.t  the  validity  of  an  enrolled  act  may 

•.  Note:  40  L.Ewl.(N.S.)  28.  18.  Montgomery      Beer      Bottling 

10.  Note:  0  Ann.  Cag.  587.  Works  v,  Gaston,  126  Ala.  425,  28 

11.  ^Lontgomeiy      B«er      Bottlinf  So.  497,  85  A.  S.  B.  42,  51  L.R.A. 
Works  V.  Gaston,  126  Ala.  425,  al  396. 

So.  497,  85  A.  S.  E.  42,  51  L.R.A.  396.      14.  Detroit  v.  Board  of  Assessors, 

12.  Price  v.  MoundsviUe,  43  W.  Va.  91  Mich.  78,  61  N.  W.  787, 16  L.R.A. 
623,  27  S.  E.  218,  64  A.  S,  E.  878.        59. 
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be  tested  by  the  records  and  papers  in  the  oSRce  of  the  governor  and  by 
the  records  of  the  secretary  of  state.**  But  even  in  the  jurisdictions 
in  which  it  is  held  that  the  courts  may  go  behind  the  enrolled  bill  and 
inspect  the  legislative  journals  in  determining  a  question  as  to  the 
regular  enactment  of  a  law,  this,  according  to  the  preponderance  of 
authority,  is  the  extreme  limit  to  which  it  is  permissible  to  go ;  the  only 
evidence  to  which  recourse  can  be  had  in  determining  whether  a  biU 
has  been  regularly  enacted  into  a  law  is  the  duly  authenticated  en- 
rolled bill  and  the  legislative  journals.**  While  the  WU  as  originally 
introduced  into  the  legislature  has  sometimes  been  examined  in  de- 
termining the  legality  of  the  adoption  of  a  law,*'  this  practice  is  not 
sanctioned  by  any  recognized  principle  of  law,*'  and  it  is  also  held 
that  there  can  be  no  recourse  to  a  copy  of  the  bill  as  passed,'*  even 
the  engrossed  copy,"  or  to  oral  testimony.*  An  enrolled  bill  cannot  be 
impeached  by  the  minutes  of  the  stenographer  of  the  house,  which 
show  that  action  thereon  was  indefinitely  postponed  and  never  re- 
sumed,' by  entries  on  the  original  bill,'  nor  by  parol  evidence  that  the 
facts  stated  in  the  journals  are  not  true.*  The  recitals  in  the  journals 
of  the  legislature  are  conclusive.  They  are  entitled  to  absolute  verity, 
and  cannot  be  impeached  on  the  ground  of  mistake  or  fraud.  If 
there  are  errors,  the  proper  house  of  the  legislature  is  the  only  tribunal 
authorized  to  correct  tiiem."  The  journals  can  be  neither  contradicted 
nor  amplified  by  loose  memoranda  made  by  the  clerical  oflBcers  of  the 
houses,*  nor,  indeed,  can  they  be  contradicted  or  altered  in  any  man- . 
ner.'  And  the  court  will  look  only  to  those  entries  which  are  properly 
made  on  the  journals.  A  marginal  entry  made  in  the  bound  volume 
of  a  legislative  journal  under  instructions  of  the  chief  clerk  of  the 
house  of  representatives,  after  the  journal  has  been  filed  with  the  secre- 
tary of  state,  though  honestly  done  and  with  the  best  motives,  is  an 

16.  Note:   40  L.R.A.(N.S.)    31.  Andrews  t.  People,  33  Colo.  193,  79 

16.  Speer  v.  Athens,  85  Ga.  49,  11  Pac.  1031,  108  A.  S.  R.  76;  Berry  v. 
S.  E.  802,  9  L.R.A.  402;  Cohn  v.  Baltimore,  etc.,  R.  Co.,  41  Md.  446,  20 
Kingsley,  5  Idaho  416.  49  Pac.  985,  38  Am.  Rep.  69;  White  v.  Hinton,  3  Wyo. 
L.R.A.  74;  State  v.  Mickey,  73  Neb.  753,  30  Pac.  953, 17  L.R_A  66. 

281.  102  N.  W.  679,  119  A.  S.  R.  894.       Note:  40  L.B.A.(N.S.)  32. 

Notes:  51  Am.  Dec.  621;  23  L.R.A.       2.  Note:  40  L.RJk..(N.S.)  17,  32. 
347;  67  L.R.A.  966,  967;  40  L.R.A.       3.  Note:  40  L.R.A.(N.S.)  21. 
(N.S.)  30.  4.  United  States  v.  Ballin,  144  U.  8. 

17.  Note:  40  L.R.A. (N.S.)  30.  1, 12  S.  Ct  507,  36  U.  S.  (L,  ed.)  321. 

18.  Sherman  ▼.  Story,  30  CaL  253,  6.  Heiskell  t.  Knox  County,  132 
89  Am.  Dec.  93.  Tenn.  180,  177  S.  W.  483,  Ann.  Cas. 

19.  Annapolis  v.  Harwood,  32  Md.  1916E  1281. 

471,  3  Am.  Rep.  161.  6.  Ex  parte  Howard-Harrison  Iron 

20.  Note:  40  L.R.A.(N.S.)   31,  35.  Co.,  119  Ala.  484,  24  So.  516,  72  A.  S. 
1.  Arkansas    State    Fair    Ass'n    v.  B.  928;  State  y.  Joseph,  175  Ala.  579, 

Hodges,    120   Ark.   131,    178    S.    W.  57  So.  942,  Ann.  Cas.  1914D  248. 
936,  Ann.  Cas.  1917C  829;  Sherman  v.       Note:  40  L.R.A.(N.S.)  31. 
Story,  30  Cal.  253.  89  Am.  Dec.  93;      7.  Note:  40  LJl.A.(N.S.)  36. 
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unlawful  interpolation  of  the  journal  and  without  effect  to  ff.ve  vitality 
to  the  enactment  of  a  statute.^  Where  a  local  or  special  act  is  attacked 
as  unconstitutional  on  the  ground  that  the  required  notice  was  not 
given  before  its  introduction,  evidence  in  regard  thereto  outside  of 
the  legislative  journals  is  not  admissible.*  The  presumption  in  favor 
of  the  due  presentation  of  a  bill  to  the  governor  which  is  raised  by  the 
enrolled  copy  of  the  act  and  not  contradicted  by  the  legislative  journals 
cannot  be  overcome  by  extrinsic  evidence.  It  is  not  competent  to  con- 
tradict this  record  evidence  by  a  memorandum  upon  the  bill  by  the 
governor's  recording  secretary,  and  by  other  parol  proof,  showing  the 
time  when  the  bill  reached  lie  governor.^*  Extrinsic  evidence  is  in- 
competent to  show  that  an  enrolled  bill  was  not  approved  by  the  gov- 
ernor within  the  time  limited  by  the  constitution  therefor,  after  the 
adjournment  of  the  legislature.** 

154.  Regularity  of  Enactment  a  Question  of  Law.— WhMhw  an 
alleged  statute  has  been  regularly  enacted  in  conformity  wi^  the 
fundamental  law  is  a  judicial  questim  to  be  determined  by  the  court, 
and  is  not  a  question  of  fact  to  be  tried  by  the  jury.**  It  has  been  held 
that  when  the  objection  to  the  validity  of  a  law  arises  out  of  the  failure 
of  the  legislature  to  comply  with  the  procedure  pointed  out  by  the  pro- 
visions of  the  constitution,  which  is  not  apparent  upon  the  face  of  the 
act  itself,  the  facts  must  be  distinctly  pleaded.**  But,  since  a  matter  of 
law  need  never  be  pleaded  and  no  issue  can  be  framed  upon  an  allega- 
tion as  to  the  law,  it  seen»  that  the  true  rule  is  that  the  objection  that 
an  enrolled  act  has  not  been  enacted  in  conformity,  with  a  constitu- 
tional requirement  may  be  raised  without  being  pleaded.**  A  party 
cannot  admit  the  invalidity  of  a  law  by  a  failure  to  deny  an  allegation 
that  the  law  was  not  constitutionally  enacted.*' 

155.  Judicial  Hotice  and  Proof  of  Journals. — ^There  is  authority  to 
the  effect  that,  where  the  regular  enactment  of  a  statute  is  in  issue, 

8.  Montgcxnery  Beer  Bottling  S.  Ct  959,  38  U.  S.  (L.  ed.)  854; 
Works  V.  Qaston,  126  Ala.  425,  28  So.  Sherman  v.  Story,  30  Cal.  253,  89  Am. 
497,  85  A.  S.  R.  42,  51  L.R.A.  396.  Dee.  93. 

9.  Speer  v.  Athens,  85  Cb.  49,  11  Notes:  51  Am.  Dec.  621;  40  L.R.A. 
S.  E.  802,  9  LJI.A.  402.  '  (N.S.)  37. 

Note:  40  L.R.A.(N.S.)  32.  13.  Waterloo  Woolen  Mfg.  Co.  v. 

10.  State  V.  Joseph,  175  Ala.  579,  57  Shanahan,  128  N.  Y.  345,  28  N.  E.  358, 
So.  942,  Ann.  Gas.  1914D  248  and  note.  14  L.R.A.  481,  wherein  the  court,  while 

11.  Capito  V.  Topping,  65  W.  Ya.  citing  cases  to  this  effect,  placed  its 
587,  64  S.  £.  845,  22  L.R.A.(N.S.)   decision  m  other  grounds. 

1089.  Note:  40  LJl.A.{N.S.)  37. 

Note:  40  L.R.A.(N.S.)  80.  14.  People  v.  Marlborou^  Highway 

12.  South  Ottawa  v.  Pierkins,  94  U.  Com'rs,  54  N.  T.  276, 13  Am.  Rep.  581. 
8.  260,  24  n.  S.  (L.  ed.)  154;  Walnut  Note:  40  L.R.A.(N.S.)  38. 

V.  Wade,  103  U.  S.  683,  26  U.  S.  16.  Adams  v.  Clark,  36  Colo.  65,  85 
(L.  ed.)  526;  Post  v.  Kendall  County,  Pac.  642,  10  Ann.  Cas.  774;  State  v. 
105  U.  S.  667,  26  U.  S.  CL.  ed.)  1204;  Aloe,  152  Mo,  466,  54  a  W.  494,"  47 
Lyons  v.  Woods,  153  U.  S.  649,  14  LJI.A.  393. 
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judicial  notice  will  not  be  taken  of  the  contents  of  the  legislative 
journals,  but  that  they  must  be  brought  into  the  record  by  proof.** 
The  courts  will  not  take  judicial  notice  of  the  legislative  journals  to 
the  extent  of  searching  them  at  the  suggestion  or  request  of  counsel 
in  order  to  ascertain  whether  a  particular  statute  was  passed  with  the 
constitutional  formalities,  where  no  evidence  has  been  offered  to  im- 
peach it*'  When  they  are  relied  upon,  they  must  be  brought  before 
the  court  as  evidence ;  but  when  offered,  they  prove  their  own  authen- 
ticity.*^  A  transcript  from  the  journal  record  of  the  proceedings  of 
either  house,  properly  certified,  is  admissible  in  evidence  to  prove  the 
facts  therein  recorded,  and  it  is  not  necessary  to  produce  the  original 
minutes.**  But  the  court  will  not  receive  a  stipi^ation  of  the  parties 
as  proof  of  what  is  contained  in  the  journals.**  In  most  jurisdictions 
the  courts  take  judici3l  notice  of  the  legislative  journals  and  may 
themselves  search  such  records  to  ascertain  and  declare  whether  a 
statute  purporting  to  have  been  pubUshed  under  the  authority  of  the 
state  has  in  troth  and  fact  been  enacted  according  to  the  forms  pre- 
scribed by  the  constitution.*  It  is  unnecessary  to  file  copies  of  the  en- 
tries in  the  journals,  except  to  call  the  attention  of  the  court  thereto. 
And  there  is  no  necessity  tiiat  pleadings  make  an  issue  in  order  for  the 
court  to  take  notice  of  journal  entries,  but  the  court  will  take  notice  of 
irtjch  i^rOceedings,  ad  it  always  takes  notice  of  any  public  statute.  And 
it  is  not  necess&ry  that  the  journals  shall  have  heea  published  as  well 
as  made  out  in  order  that  the  court  may  take  judicial  notice  of  them; 
for  it  is  the  journals,  and  not  their  publication,  of  which  the  courts 
take  notice.*  If  the  original  written  journals  differ  from  the  printed, 
the  former  must  control.*  It  has  been  held  that  the  courts  should  not 
act  on  the  adniissions  or  stipulations  of  the  parties  to  an  action  in 
which  the  question  is  raised  as  to  whether  an  act  was  passed  in  the 
manner  required  by  the  constitution.* 

X.  Amendment,  Adoption  and  Revival 

156.  Definition  and  Nature  of  Amendatory  Acts. — ^The  term 
"amendment"  implies  such  addition  to  or  change  within  the  lines  of 
the  original  instrument  as  will  effect  an  improvement,  or  better  carry 

16.  Notes:  23  L.R.A.  347;  40  L.R.A.  Ann.  Cas.  44S',  Ann.  Cas.  1916E  1284. 
(N.S.)  38;  Ann.  Cas.  1916E  1284.  2.  HeiskeU    v.    Knox    County,   132 

17.  People  V.  Braun,  246  111.  428,  Tenn.  180,  177  S.  W.  483,  Ann.  Cas. 
92  N.  E.  917,  20  Ajuu  Cas.  448  and  1916E  1281  and  note. 

note.  3.  Note:  85  Am.  Dec.  363. 

18.  Note:  51  Am.  Dec.  621.  4.  Happel  v.  Brethauer,  70  111.  166, 

19.  Notea:  85  Am.  Dec  363;  9  Ann.  32  Am.  Rep.  70. 

Cas.  585.  Notes:  51  Am.  Dec.  621;  40  L.R.A 

20.  Note:  9  Ann.  Cas.  585.  (N.S.)  33:  20  Ann.  Cas.  45L 
1.  Notes:  40  L.R.A.(N.S.)   38;  20 
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out  the  purpose  for  which  it  was  framed.*  An  act  is  amended  when 
it  is  in  whole  or  in  part  permitted  to  remain,  and  something  is  added 
to  or  taken  from  it,  or  it  is  in  some  way  changed  or  altered  to  inake  it 
more  complete  or  perfect,  or  to  fit  it  the  better  to  accomplish  the  object 
or  purpose  for  which  it  was  made  or  some  other  object  or  purpose.* 
A  statute  setting  forth  the  requirements  to  be  met  by  foreign  corpora- 
tions as  a  condition  of  doing  business  in  the  state  is  not  necessarily 
amended  by  an  act  which  adds  another  duty,  but  leaves  the  former  act 
unaffected;  the  legislature  may  impose  additional  conditions  if  it  so 
desires,  but  such  imposition  is  not  amondatory,  unless  the  former  re- 
quirements are  changed  or  affected.'  A  statute  may  include  by  in- 
ference a  case  not  originally  contemplated  when  it  deals  with  a  genus 
within  which  a  new  ^ecies  is  brought  by  a  subsequent  statute.  Thus, 
a  statute  requiring  saloons  to  be  closed  on  all  legal  holidays  includes 
a  day  declared  to  be  a  legal  holiday  by  a  later  statute.* 

157.  Validity  of  Amendatory  Acts. — Strictly  speaking,  an  amenda- 
tory act  is  not  regarded  as  an  independent  statute,  and  it  may  be 
framed  so  as  to  amend  certain  parts  of  the  law  and  to  add  such  sup- 
plementary sections  as  might  be  embraced  under  the  title  of  the  orig- 
inal act.*  A  constitutional  provision  requiring  that  all  laws  revived, 
amended,  or  the  provisions  of  which  have  been  extended  or  conferred, 
shall  be  re-enacted  at  length,  is  not  violated  by  a  provision  in  a  statute 
that  certain  matters  shall  remain  as  fixed  by  existing  law,  when  it 
might  have  been  omitted  without  any  effect  whatever.**  It  has  been 
hdd  that  where  a  reference  in  an  amendatory  act  to  the  section  of  the 
act  amended  is  plainly  a  mistake  and  that  it  was  clewly  intended  to 
amend  another  section,  the  amendatory  act  is  not  invalid;  for  the 
intention  of  the  legislature  should  govern  and  clerical  mistakes  should 
be  disregarded.**  Mere  failure  to  change  the  wording  of  a  section  of 
a  statute  so  as  to  make  it  refer  to  other  language  as  (in  a  prior  instead 
of  a  later  section  where  it  had  formerly  been,  when  amending  the 
statute  by  changing  the  position  of  the  section,  does  not  make  the 
provision  inoperative.**  There  is  a  conflict  of  authority  as  to  whether 
a  section  which  has  been  repealed  can  be  amended.  The  questiim 
usually  arises  where  a  section  of  an  act  is  amended  "to  read  as  follows," 
and  is  then  again  amended  in  the  same  manner  and  by  the  same  de- 

6.  People  v.  Perkins,  56  Colo.  17,  N.  E.  65,  33  L.B.A.  392.    See  supra, 

137  Pac.  55,  Ann.  Cas.  1914D  1154.  par.  115. 

6.  People  v.  Perkins,  56  Colo.  17,  10.  Knisely  v.  Cotterel,  196  Pa.  St. 
137  Pac.  56,  Ann.  Cas.  1914D  1154.  614,  46  Atl.  861,  50  L.R.A.  86. 

7.  State  V.  American  Surety  Co.,  90  11.  Worthington  v.  District  Ct.,  37 
Neb.  154,  91  Neb.  22,  133  N.  W.  235,  Nev.  212,  142  Pac.  230,  Ann.  Cas. 
135  N.  W.  365,  Ann.  Cas.  1913B  973.  1916E  1097,  L.R.A.1916A  696. 

8.  People  v.  Kriesel,  136  Mich.  80,  12.  Bourne  v.  Whitman,  209  Mass. 
98  N.  W.  850,  4  Ann.  Cas.  5.  155,  95  N.  E.  404,  35  L.EA.(N.S.) 

9.  Walsh  7.  State,  142  Ind.  357,  41  701. 
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scription,  ignoring  the  first  amendment.  Moet  of  the  older  and  some 
of  the  more  recent  cases  hold  that  such  an  amendatory  act,  or  the 
amendment  of  a  repealed  section,  is  a  nullity.^'  But  the  decided 
weight  of  authority  and  the  better  opinion  ia  that  an  amendatory  stat- 
ute is  not  invalid,  though  it  purport  to  amend  a  statute  which  ha!d  pre- 
viously been  amended,  or  for  any  reason  had  been  held  invalid." 
Where  amendments  to  a  statute  are  unconstitutional,  the  original 
statute,  as  it  existed  before  the  attempted  amendment  remains  in 
force.** 

158.  Invalidity  of  Statute  Amended. — ^Where  a  statute  or  any  part 
thereof  is  invalid  as  not  within  the  power  in  the  legislature  under  the 
constitution,  it  is  not  possible  to  render  it  valid  by  amendment.**  But 
where  the  obnoxious  features  of  the  statute  may  be  removed,  or  essen- 
tial ones  supplied  by  a  proper  amendment,  so  that  it  can  be  held  that, 
had  the  law  been  primarily  so  framed  under  its  title  and  within  its 
scope  as  it  has  been  by  the  amendment  thereto,  it  would  have  been 
valid,  it  may  be  rendered  valid  by  amendment,  so  far  its  its  future 
operations  may  extend.*'  When  a  statute  contains  an  invalid  section, 
the  objectionable  features  may  be  eliminated  by  an  amendment  made 
in  the  manner  prescribed  by  a  constitutional  provision  requiring  that 
in  an  amendatory  statute  "the  act  revised  and  the  section  or  sections 
of  the  act  altered  or  amended  shall  be  re-enacted  and  published  at 
length."**  And,  in  the  absence  of  such  a  oonstitational  provision, 
there  can  be  little  question  but  that  'a  statute  which  violates  a  o(Histi> 
tutional  provision  may  be  amended  so  as  to  remove  the  offending 
parts  without  re-enacting  the  entire  statute,  if  the  defective  pro- 
vision is  so  separable  from  the  rest  of  the  statute  as  not  to  render 
it  unconstitutional  in  its  entirety.**  Even  where  the  offending  pro- 
vision of  the  statute  is  so  inseparably  connected  with  its  purpose 
and  object  as  to  bring  the  entire  act  within  the  condemnation 
of  the  constitution,  it  has  been  held  that  the  defect  may  be  cured 
by  an  amendment.  This  is  on  the  theory,  according  to  some  de- 
cisions, that  such  an  act  is  not  void,  but  merely  inoperative,  and  that  it 
becomes  operative  on  the  removal  of  the  defect  by  an  amendment, 
while  other  decisions  are  to  the  effect  that  even  though  the  act  is  con- 

13.  Lampkin  v.  Pike,  115  Ga.  827,  10  Ann.  Caa.  101, 10L.R.A.(N.S.)  625. 
42  S.  E,  213,  90  A.  S.  R.  153.  16.  Walsh  v.  State,  142  Ind.  357,  41 

14.  State  V.  Blake,  241  Mo.  100, 144  N.  E.  65;  33  L.R.A.  392. 
S.  W.  1094,  Ann.  Cas.  1913C  1283;  Note:  4  Ann.  Cas.  920. 
Worthington  v.  District  Ct.,  37  Nev.  17.  Jacksonville,    etc.,    R.    Co.    v. 
212,  142  Pae.  230,  Ann.  Cas.  1916E  Adams,  33  Fla.  608,  15  So.  257,  24 
1097,  L.R.A.1916A  696.  L.R.A.  272;  Walsh  v.  State,  142  Ind. 

IB.  Eberle  v.  People,  232  U.  S.  700,  357,  41  N.  E.  65,  33  L.R.A.  392. 
34  S.  Ct  464,  58  U.  S.  (L.  ed.)  803;       Note:  4  Ann.  Cas.  920. 
L'Hote  V.  Milford,  212  111.  418,  72  N.       18.  People  v.   DeBlaay,  137  Mich. 
E.  399,  103  A.  S.  R.  234;  People  v.  402,  100  N.  W.  598,  4  Ann.  Cas.  919. 
Menschiog,  187  N.  T.  8,  70  N.  £.  884,       19.  Note:  60  LJI.A.  564. 
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sidered  null  and  void,  it  does  not  follow  that  it  may  not  be  imported 
into  valid  legislation  by  appropriate  reference.**  When  a  person  dies 
after  the  passage  of  an  unconstitutional  act  requiring  the  payment  of 
an  inheritance  tax,  but  before  the  passage  of  an  amendment  thereto 
curing  the  error  therein,  his  estate  is  not  subject  to  the  tax.* 

159.  Effect  of  Amendatory  Acts. — Where  a  section  of  a  statute  is 
amended,  the  original  ceases  to  exist,  and  the  section  as  amended  su- 
persedes it  and  becomes  a  part  of  the  statute  *  for  all  intents  and  pur- 
poses as  if  the  amendments  had  always  been  there.'  Hence  a  subse- 
quent statute  making  a  secMid  amendment  of  the  original  act  need 
not  make  special  reference  to  the  first  amending  act.*  When  a  statute 
continues  a  former  statute. law,  that  law  common  to  both  acts  dates 
from  its  first  adoption,  and  only  such  provisions  of  the  old  act  as  are 
left  out  of  the  new  one  are  gone,  and  only  new  provisions  are  new 
laws.*  Where  an  act  is  amended  "so  as  to  read  as  follows"  the  part  of 
the  original  act  which  remains  unchanged  is  considered  as  having 
continued  in  force  as  the  law  from  the  time  of  its  original  enactment 
and  the  new  portion  as  having  become  the  law  only  at  the  time  of  the 
amendment.* 

160.  Adoption'  of  Statutes;  Reference  Statutes. — Statutes  which 
Tefer  to  other  statutes  and  make  them  applicable  to  the  subject  of  the 
legislation  are  called  "reference  statutes."  Their  object  is  to  incor- 
porate into  the  act  of  which  they  are  a  part  the  provisions  of  other 
statutes  by  reference  and  adoption.  Reference  statutes  are  of  frequent 
use  to  avoid  encumbering  the  statute  books  by  unnecessary  repetition,' 
and  they  have  frequently  been  recognized  as  an  approved  method  of 
legislation,  in  the  absence  of  constitutional  restrictions.'  A  code  or 
compilation  of  laws  need  not  be  embodied  in  the  act  adopting  it;  a 

20.  Allison  v.  Corker,  67  N.  J.  L.  Tenn.  641,  94  S.  W.  606,  8  Ann.  Cas. 
696,  52  Atl.  362,  60  L.R.A.  564.  22,  7  L.R.A.(N.S.)  663. 

1.  Note:  2  Ann.  Cas.  610.  6.  Cape  Girardeau  v.  Riley,  52  Mo. 

2.  Walsh  V.  State,  142  Ind.  357,  41  424,  14  Am.  Rep.  427;  MeNeeley  v. 
N.  E.  65,  33  L.R.A.  392.  South  Penn  Oil  Co.,  52  W.  Va.  616, 

S.  Blair  v.  Chicago,  201  U.  S.  400,  44  S.  E.  508,  62  L.R.A.  562. 
26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801;  6.  In  re  Davis,  168  N.  Y.  89,  61 
•  Walsh  V.  State,  142  Ind.  357,  41  N.  E.  N.  E.  118,  56  L.R.A.  855;  Hall  v. 
65,  33  L.R.A.  392;  State  v.  Adams  Dunn,  52  Ore.  475,  97  Pac.  811,  25 
Express  Co.,  (Ind.)  85  N.  E.  337,  19  L.R.A.(N.S.)  193. 
I*R.A.(N.S.)  93;  State  v.  Massey,  Notes:  88  A.  S.  B.  282;  2  Ann.  Cas. 
103  N.  C.  356,  9  S.  E.  632,  4  L.R.A,  609. 

308;  Stonega  Coke,  etc.,  Co.  v.  South-       7.  State  v.  Peyton,  234  Mo.  517, 137 
em  Steel  Co.,  123  Tenn.  428, 131  S.  W.  S.  W.  979,  Ann.  Cas.  1912D  154. 
988,  31  L.R.A.(N.S.)  278;  Utah  Uni-       8.  Pheenix  Assur.  Co.  v.  Montgom- 
versity  v.  Richards,  20  Utah  457,  59  ery  P.  Dept.,  117  Ala.  631,  23  So.  843, 
Pae.  96,  77  A.  S.  R.  928.  42  L.R.A,  468;  Hutto  v.  Walker  Coun- 

Note :  4  L.RA.  308.  ty,  l85  Ala.  505,  64  So.  313,  Ann.  Cas. 

4.  State  Nat.  Bank  v.  Memphis,  116  1916B  372  and  note;  Ex  parte  Lemon, 
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reference  in  such  act  to  the  code  or  compilation  adopted  is  sufficient.* 
It  is,  however,  reasonable  to  suppose  that  when  the  legislature  under- 
takes to  legislate  specifically  on  a  subject  it  does  so  fully,  and  it  cannot 
he  deemed  to  have  incorporated  into  the  law  parts  of  a  former  law 
unless  the  language  employed  is  such  as  to  indicate  with  a  reasonable 
degree  of  certainty  that  that  was  the  legislative  intention.**  When  in 
one  statute  a  reference  is  made  to  an  existing  law,  in  prescribing  the 
rule  or  manner  in  which  a  particular  thing  shall  be  done,  or  for  the 
purpose  of  ascertaining  powers  with  which  persons  named  in  the  re- 
ferring statute  shall  be  clothed,  the  effect  generally  is  not  to  revive  or 
continue  in  force  the  statute  referred  to  for  the  purposes  for  which  it 
was  originally  enacted,  but  merely  for  the  purpose  of  carrying  into 
execution  the  statute  in  which  the  reference  is  made.**  It  is  a  general 
rule  that  when  a  statute  adopts  a  part  or  all  of  another  statute,  domes- 
tic or  foreign,  general  or  local,  by  a  specific  and  descriptive  reference 
thereto,  the  adoption  takes  the  statute  as  it  exists  at  that  time.  The 
subsequent  amendment  or  repeal  of  the  adopted  statute  has  no  effect 
on  the  adopting  statute,  unless  it  is  also  repealed  expressly  or  by  neces- 
sary implication.**  But  when  the  adopting  statute  makes  no  reference 
to  any  particular  statute  or  part  of  statute  by  its  title  or  otherwise,  but 
refers  to  the  law  generally  which  governs  a  particular  subject,  the  ref- 
erence in  such  a  case  includes  not  only  the  law  in  force  at  the  date  of 
the  adopting  act  but  also  all  subsequent  laws  on  the  particular  subject 
referred  to,  so  far  at  least  as  they  are  consistent  with  the  purposes  of  the 
adopting  act.*'  When  a  prior  act  is  incorporated  in  a  subsequent  one 
in  terms  or  by  relation,  the  repeal  of  the  former  leaves  the  latter  in 
force,  unless  also  repealed  expressly  or  by  necessary  implication.'* 

161.  Adoption  or  Revival  of  Repealed  or  Expired  Statute. — In  the 
absence  of  constitutional  inhibitions  a  repealed  statute  may  be  re- 

143  Cal.  558,  77  Pae.  455,  65  L.R.A.  Co.  v.  Montgomery  F.  Dept.,  117  Ala. 

946;  State  v.  Peyton,  234  Ma.  517, 137  631,  23  So.  843,  42  L.R.A.  468;  Hutto 

S.  W.  979,  Ann.  Cas.  1912D  154;  State  v.  Walker  County,  185  Ala.  505,  64  So. 

V.  Tausiek,  64  Wash.  69, 116  Pao.  651,  313,  Ann.  Cas.  1916B  372  and  note; 

35  L.R.A.(N.S.)  802.  State  v.  Leich,  166  Ind.  680,  78  N.  E. 
Note:   Ann.   Cas.   1916B  375.  189,  9  Ann.  Cas.  302  and  note;  Ludlow 

9.  Note:  55  L.R.A.  835.  v.  Jobnsto'Q,  3  Ohio  553,  17  Am.  Dec 

10.  Hutto   V.   Walker   County,   185  609. 

Ala.  505,  64  So.  313,  Ann.  Cas.  1916B  Notes:  9  Ann.  Cas.  303;  Ann.  Cas. 

372    and   note;    State   v.    Frear,   144  1916B  375. 

Wis.  79,  128  N.  W.  1068,  140  A.  S.  R.  13.  State  v.  Leich,  166  Ind.  680,  78 

992.  N.  E.  189,  9  Ann.  Cas.  302;  Hay  v. 

11.  Ludlow    V.    Johnston,    3    Ohio  Baraboo,  127  Wis.  1,  105  N.  W.  654, 
553,  17  Am.  Dec.  609.  115  A.  S.  R.  977,  3  L.R.A.(N.S.)  84. 

12.  Kendall    v.   United    States,   12  Notes:  9  Ann.  Cas.  304;  Ann.  Cas. 
Pet.  524,  9  U.  S.   (L.  ed.)   1181;  In  1916B  376. 

re  Heath,  144  U.  S.  92,  12  S.  Ct.  615,       14.  In  re  Heath,  144  U,  S.  92,  12 

36  U.  S.  (L.  ed.)  358;  Phoenix  Aasur.  S.  Ct.  615,  36  U.  S.  (L.  ed.)  358. 
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enacted  by  a  mere  reference  thereto  in  the  new  statute.*'  Congress 
may  make  the  revival  of  an  act  depend  on  a  future  event,  and  direct 
that  event  to  be  made  known  by  proclamation.**  Where  an  act  is 
revived  by  a  subsequent  act,  it  is  revived  precisely  in  that  form  and 
with  that  effect  which  it  had  at  the  moment  when  it  expired.*'  A 
statute  may  be  revived  by  implication.  Special  words  are  not  essential 
to  revive  a  statute  providing  for  the  construction  of  a  railroad,  which 
has  expired  because  the  work  has  not  been  commenced  within  the 
time  therein  limited,  but  a  statute  passed  after  such  expiration  extend- 
ing the  time  will  be  a  sufficient  revivor.*'  While  a  law  may  be  re- 
vived or  continued  in  force  merely  by  being  referred  to  in  another 
statute  so  as  to  require  that  the  same  effect  should  be  given  to  it  as  was 
intended  by  its  original  enactment,  this  indirect  mode  of  legislation  is 
seldom  resorted  to,  and  legislative  iicts  should  not  receive  a  construc- 
tion that  will  give  them  this  effect,  unless  such  appears  clearly  to  have 
been  the  intention  of  the  legislature.**  In  the  absence  of  constitu- 
tional or  statutory  provisions  to  the  contrary,  an  act  which  has  been 
repealed  is,  as  a  general  rule,  revived  by  the  repeal  or  expiration  of 
the  act  by  which  it  was  repealed.**  Where  a  criminal  statute  is,  by 
an  independent  act,  continued  in  force  after  the  time  when  it  would 
expire  by  its  own  limitation  and  cease  to  be  operative,  its  continuity  is 
preserved,  so  that  there  is  no  moment  of  time  that  it  is  not  applicable 
to  the  offenses  against  which  it  is  directed.* 

XT.  RepkaI/  and  Expiration 

Oeneral  Prmeipies 

162.  Power  to  Repeal. — As  a  general  principle,  one  legislature  is 
competent  to  repeal  or  modify  any  act  of  a  former  legislature,  and 
one  legislature  cannot  abridge  the  power  of  a  succeeding  legislature.* 
This  power  is  sometimes  reserved  by  statutory  provisions  of  a  general 
nature.'  But  this  general  principle  has  exceptions.  A  constitutional 
act  of  the  legislature  which  is  equivalent  to  a  contract  when  performed 
is  a  contract  executed,  and  whatever  rights  are  thereby  created  a  sub- 

16.  Lyles  v.  McCown,  82  S.  C.  127,       20.  See  infra,  par.  184. 
63  S.  E.  355,  17  Ann.  Cas.  436  and       l.,Ex  parte  Larkin,  1  Okla.  53,  25 
note.  Pac.  745,  11  L.R.A.  418. 

Note:  Apn.  Cas.  1916B  375.  2.  Taylor  v.  Strayer,  167  Ind.  23,  78 

16.  The  Aurora  v.  United  States,  7  N.  B.  236,  119  A.  S.  R.  469  j  State 
Cranch  382,  3  U.  S.  (L.  ed.)  378.  v.  Barker,  4  Kan.  379,  96  Am.  Dec. 

17.  The  Aurora  v.  United  States,  7  75  j  Wright  v,  Wright,  2  Md.  429,  56 
Cranch  382,  3  U.  S.  (L.  ed.)  378.  Am.  Dec.  723. 

18.  Crocker    v.    Crane,    21    Wend.       8.  People  v.  S»n  Luis  Obiapo  Bank, 
(N.  Y.)  211,  34  Am.  Dec.  228.  159  Cal.  65,  112  Pac.  866,  Ann.  Cas. 

19.  Ludlow    V.    Johnston,    3    Ohio  1912B  1148,  37  L.R.A.(N.S.)  934. 
553, 17  Am.  Dec.  609. 
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sequent  legislature  cannot  impair.*  Where  a  valid  contract  with  the 
state  has  been  entered  into  in  pursuance  of  a  legislative  enactment  a 
subsequent  legislature  cannot  enact  a  law  which  provides  for  an  abro- 
gation of  the  contract*  A  legislative  grant  is  a  contract  and  cannot 
be  impaired  by  the  repeal  of  the  statute  in  which  it  is  contained,  unless 
that  right  is  reserved  or  the  grantee  assents.*  The  charter  of  a  corpo- 
ration is  a  contract  within  this  principle,^  but  it  is  now  the  general 
practice,  in  granting  corporate  charters,  to  reserve  the  right  to  alter 
and  repeal  the  charter.*  The  general  power  of  the  legislature  over 
the  compensation  and  tenure  of  public  officers  is  often  restricted  by 
express  or  implied  constitutional  limitations.*  When  absolute  rights 
of  property  have  been  acquired  and  vested  by  authority  of  law,  no 
subsequent  legislative  action  can  divest  this  right.*"  These  exceptions 
depend  entirely  on  constitutional  limitations  of  the  legislative  power. 
In  the  very  nature  of  things,  it  is  riot  within  the  power  of  one  legisla- 
ture to  limit  or  impair  the  legislative  power  of  its  successor.  What  one 
legislature  may  do,  a  succeeding  legislature  may  also  do  or  undo.**' 
.Ind  there  can  be  no  vested  right  in  an  existing  law  which  precludes  its 
change  or  repeal.**  While  laws  for  the  enforcement  of  a  contract 
existing  at  the  time  it  is  made  enter  into  it  and  form  a  part  of  its 
obligation,**  it  is  nevertheless  within  the  power  of  the  legislature  to 
repeal,  amend,  change,  or  modify  the  laws  governing  proceedings  in 
courts,  both  as  to  past  and  future  contracts,  so  that  they  leave  the 
parties  a  substantial  remedy,  according  to  the  course  of  justice  as  it 
existed  at  the  time  the  contract  was  made.**  It  has  been  generally 
held  that  laws  enacted  under  the  power  of  initiative  and  referendum 
Are  subject  to  express  and  implied  modification  and  repeal.*'  The 
Adoption  of  a  law  by  the  people  under  the  initiative  provision  of  the 
constitution,  which  provides  that  it  shall  not  be  construed  to  deprive 
any  member  of  the  legislature  of  the  right  to  introduce  any  measure, 
does  not  prevent  the  repeal  thereof  by  the  legislature  and  the  enact- 

4   Winter  v.  Jones,  10  Ga.  190,  54  10.  State  v.  Barker,  4  Kan.  379,  96 

Am    Dec.    370   and   note.      See   also  Am.  Dec.  175. 

CONOTiTUTiONAi,  Law,  vol.  6,  p.  328.  11.  See  Constitotional  Law,  vol. 

6.  SUte  V.  Barker,  4  Kan.  379,  96  6,  p.  154. 

Am  Dec  175  12.  Watson  Semmary  v.  Pike  Coun- 

6   Derby    Turnpike   Co.   v.   Parks,  ty  Ct.,  149  Mo.  57,  50  S.  W.  880,  45 

in  Ponn    522    27  Am.  Dee.  700  and  L.R.A.     676.      See    CoNsrrnrriONAL 

note        ■  Law,  vol.  6,  p.  309. 

Note:  54  Am.  Dec.  392.  13.  See  CtoNsriTtmoNAL  Law,  vol. 

See  OoNSTiTonONAL  Law,  voL  6,  p.  6,  p.  355.  . 

ggg  14.  See  CoNSTTTDTiONAi  Law,  voL 

7.  See  CoBPOBATiONS,  vol.  7,  pp.  93,  6,  p.  363.  „„    «     tv 
,,;                                                               16.  State   V.   Whisman,   36    S.    D. 

g"  See  Corporations,  vol.  7,  p.  115.  260, 154  N.  W.  707,  L.R.A.1917B  L 
9    See  Public  Otoioebs,  vol.  22,  pp.      Note:  50  L.B.A.(N.S.)  207,  208. 
533;  548.  ^^^ 
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ment  of  other  measures  in  substitution  for  those  repealed.^*  Notwith- 
standing a  constitutional  provision  that  "the  legislature  nxay  repeal 
any  existing  special  or  local  law,  but  shall  not  amend,  extend  or  modi- 
fy any  of  the  same,"  the  legislature  may  by  a  general  law  expressly  re- 
peal all  special  laws  so  far  as  inconsistent  with  it,  though  this  may 
have  the  effect  of  leaving  the  other  part  of  one  or  more  special  laws 
in  force  and  unrepealed.*' 

163.  Modes  of  Repeal  and  Einds  of  Repeal. — It  was  long  ago  set- 
tled that  an  act  of  Parliament  cannot  be  repealed  by  nonuser.  This 
rule  accords  with  reason  and,  in  the  absence  of  authority  to  the  con- 
trary, may  be  accepted  as  the  law  in  the  United  States.  The  settled 
rule  is  that  a  statute  can  be  repealed  only  by  express  provision  of  a 
subsequent  law  or  by  necessary  implication.**  Hence,  a  repeal  is 
either  express  or  implied.  An  implied  repeal,  which,  because  of  the 
magnitude  of  the  subject,  will  be  treated  in  a  separate  division,  is  the 
repeal  which  takes  place  when  a  new  law  contains  provisions  contrary 
to  those  of  a  former  law,  without  expressly  repealing  them.  An  ex- 
press repeal  is  the  repeal  which  is  Uterally  declared  by  a  new  law,  either 
in  spe<Bific  terms,  as  where  particular  laws  or  provisions  are  named  and 
identified  and  declared  to  be  repealed,  or  in  general  terms,  as  where  a 
provision  in  a  new  law  declares  all  laws  and  parts  of  laws  inconsistent 
therewith  to  be  repealed. 

164.  Specific  Repeals. — Where  the  title  of  an  act  declares  a  speci- 
fied section  of  an  act  to  be  repealed,  but  the  body  of  the  act  repeals  a 
different  section,  there  is  no  express  repeal  of  the  section  specified  in 
the  title.**  An  erroneous  recital  of  what  sections  of  an  act  are  repealed 
will  not  repeal  such  sections,  but  the  sections  intended,  where  the  in- 
tention can  be  ascertained  from  the  title  and  provisions  of  the  act*" 
A  statute  may  be  repealed  by  a  statute  which  provides  a  temporary  sub- 
stitute for  the  one  repealed ;  for  since  a  statute  may  be  repealed  without 
being  supplied  at  all,  the  providing  of  a  temporary  substitute  does  not 
necessarily  make  the  repealing  statute  also  temporary.*  Where  there 
is  a  repealing  clause  which  expressly  repeals  a  portion  of  a  prior  act,  the 
remainder  of  the  act  will  not  usually  be  repealed  by  implication ;  for 
this  raises  an  implication  that  no  further  repeal  is  necessary,  unless 
there  is  an  absolute  inconsistency  between  other  provisions  of  the  two 
statutes.*  And  where  the  repeahng  clause  in  a  statute  is,  by  its  terms, 
confined  to  a  particular  act  which  is  quoted  by  ilB  title,  it  will  not  be 
extended  by  implication  or  otherwise  to  a  provision  in  a  totally  dif- 

16.  State  V.  Roach,  230  Mo.  408, 130      19.  Taylor  v.  Dahn,  6  Ind.   App. 
S.  W.  689,  139  A.  S.  R.  639.  672,  34  N.  E.  123,  51  A.  S.  R.  312. 

17.  State    v.    Copelaad,    66    Minn.       20.  Note:  88  A.  S.  R.  273. 

315,  69  N.  W.  27,  61  A.  S.  R.  410,  34  1.  CoUinB  v.  Smith,  6  Whart.  (Pa.) 

L.B.A.  777.  294,  36  Am.  Dec.  228. 

18.  Homer  v.  Com.,  106  Pa.  St.  221,  2.  Note:  88  A.  S.  R.  273. 
51  Am.  Rep.  521. 
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ferent  act  upon  an  entirely  different  subject.'  Where  a  repealing  act 
sets  forth  the  grounds  on  which  the  legislature  deems  the  repealed  act 
to  be  unconstitutional,  but  adds  that  the  enumeration  in  the  act  of  the 
grounds  for  the  repeal  shall  not  be  deemed  to  qualify  or  impair  the 
full  force  and  effect  of  the  repeal,  the  added  provision  makes  the  repeal 
effective,  irrespective  of  the  reasons  assigned  therefor.* 

165.  General  Repeals. — ^Au  act  on  the  same  subject  as  an  earlier 
act,  complete  in  itself  and  which  contains  a  repealing  clause  to  the  ef- 
fect that  all  acta  and  parts  of  acts  inconsistent  with  its  provisions  are 
thereby  repealed,  repeals  the  earlier  act  which  conflicts  therewith.' 
Usually  a  general  provision  in  an  act  to  the  effect  that  all  acts  or  parts 
of  acts  inconsistent  therewith  are  repealed  is  only  declaratory  of  what 
would  be  the  legal  effect  of  the  act  without  the  provision ;  •  but  such  a 
clause  is  useful  in  preventing  doubt  as  to  the  legislative  intent,'  and 
may,  in  particular  cases,  be  an  effective  instrumentality  of  repeal,* 
though  it  does  not  permit  to  be  engrafted  on  this  express  declaration 
of  legislative  intent  an  implication  of  more  extensive  repeal.'  A  stat- 
ute which  expressly  repeals  so  much  of  an  earlier  statute  as  is  incon- 
sistent therewith  evinces  a  clear  legislative  intent  that  the  earlier 
statute  shall  stand  in  respect  of  its  other  provisions.**  Where  an  act, 
which  is  not  a  complete  law  within  itself  covering  the  whole  subject, 
contains  a  provision  to  the  effect  that  all  laws  and  parts  of  laws  incon- 
sistent or  in  conflict  therewith  are  repealed,  the  repeal  extends  to 
conflicting  statutes  and  provisions  only ;  all  laws  and  parts  of  laws  not 
in  conflict  therewith  are  left  in  full  force  and  effect.**  The  common 
formula  in  a  repealing  clause  that  "all  acts  and  ^arta  of  acts  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed"  implies  very 
strongly  that  there  may  be  acts  on  the  same  subject  which  are  not 

8.  Schultz  v.  Schultz,  10  Grat.  (Va.)  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508, 

358,  60  Am.  Dec.  335.  62  L.R.A.  562. 

4.  Matter  of  Long  Sault  Develop-  8.  HaU  v.  Dann,  52  Ore.  475,  97 

ment  Co.,  212  N.  Y.  1,  105  N.  E.  849,  Pac.  811,  25  L.B.A.(N.S.)  193. 

Ann.  Cas.  1915D  56.  9.  Henderson's    Tobacco,    11    Wall. 

6.  Stetson-Post  Mill  Co.  v.  Brown,  652,  20  U.  S.  (L.  ed.)  235;  Holden  v. 

21  Wa8h.-fll9,  59  Pac.  607,  75  A.  S.  R.  Minnesota,  137  U:  S.  483,  11  S.  Ct 
862.                                              .143,  34  U.  S.  (L.  ed.)  734. 

6.  Huston  V.  Scott,  20  Okla.  142,  94  10.  Hanrick  v.  PaJxiek,  119  U.  S. 
Pac.  512,  35  L.R.A. (N.S.)  721;  Com.  156,  7  S.  Ct.  147,  30  U.  S.  (L.  ed.) 
V.  Moir,  199  Pa.  St.  534,  49  Atl.  351,  396. 

85  A.  S.  R.  801,  53  L.R.A.  837;  Haspel       11.  Eastern  Extension,  etc.,  Tel.  Co. 

V.  O'Brien,  218  PaL  St.  146,  67  Atl.  v.  United  States,  230.  U.  S.  326,  34  S. 

123,  11  Ann.  Cas.  470.  Ct.  57,  58  U.  S.   (L.  ed.)  .250;  State 

7.  State  V.  Cantwell,  142  N.  C.  604,  v.  Schoonover,  135  Ind.  526,  35  N.  E. 
65  S.  E.  820,  9  Ann.  Cas.  141,  8  L.R.A.  119,  21  L.R.A.  767;  State  v.  Assurance 
(N.S.)  498;  Com.  v.  Moir,  199  Pa.  St.  Co.  of  America,  251  Mo.  278,  158  S. 
534,  49  Atl.  351,  85  A.  S.  R.  801,  53  W.  640,  Ann.  Cm.  1015A  247,  46 
Tu.RJi..  837;  McNeeley  v.  South  Penn  L.R.A.(N.S.)  955. 
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thereby  repealed.*'  A  statute  providing  for  the  disbarment  of  an 
attorney  when  he  has  been  convicted  of  a  felony  or  a  misdemeanor  in- 
volving moral  turpitude  is  not  in  conflict  with  a  later  statute  authoriz- 
ing the  disbarment  of  an  attorney  for  cause  shown,  although  one 
section  therein  provides  that  when  an  attorney  is  charged  with  embez- 
zlement or  other  professional  misconduct  he  shall  be  ordered  to  show 
cause  why  he  shall  not  be  disbarred  and  the  matter  shall  be  referred 
to  a  committee  for  hearing,  and  is  not  repealed  by  the  later  statute  by 
virtue  of  a  clause  therein  repealing  all  acts  or  parts  of  acts  in  conflict 
therewith.*'  And  where  a  statute  provides  that  all  acts  inconsistent 
therewith  are  repealed,  a  statute  which  is  not  wholly  inconsistent  with 
it  continues  in  force  except  in  ao  far  as  it  conflicts  therewith.**  A 
general  act  repealing  all  acts  that  are  inc<nisistent  with  its  provisions 
will  usually  be  construed  to  refer  to  general  statutes  alone  and  not 
to  include  special  or  local  laws,**  such  as  village  and  city  chairters 
pr6viously  enacted ;  *•  but  eflFect  must  be  given  to  the  legislative 
intent,  as  where  a  general  act  expressly  repeals  all  prior  special  laws 
inconsistent  therewith,*'  or  where  it  clearly  appears  that  the  intent 
of  a  general  law  was  to  repeal  a  charter  provision.*'  An  express 
repeal  of  inconsistent  gener^  laws  will  not  warrant  an  inference  that 
inconsistent  special  laws  are  not  to  be  repealed,  if  such  an  inference 
would  render  the  repealing  act  unconstitutional.*'  A  provision  con- 
tained in  a  codification  of  the  statute  law  whereby  former  acts  "within 
the  purview"  of  liie  code  are  repealed  applies  only  to  cases  covered  by 
the  body  of  the  repealing  act  and  does  not  repeal  the  provisions  df  any 
existing  law  in  rdation  to  cases  not  provided  for  by  the  lat^  act.'* 
A  general  repealing  clause  should  not  be  treated  as  out  of  accord  with 
that  which  is  specific  and  controlling  in  the  expression  of  the  legislative 
intent,  and  such  a  clause  will  be  restrained,  where  necessary,  to  avoid 
this  result.* 

166.  Invalidity  of  Repealing  Act. — ^Where  a  repeal  of  a  prior  law 
is  inserted  in  an  act  in  order  to  secure  the  unobstructed  operation  of 
the  act,  and  the  repealing  law  is  itself  held  to  be  void,  the  provisions 
for  the  repeal  of  the  prter  law  will  fall  with  it,  and  will  not  be  opera- 

12.  Hess  V.  Reynolds,  113  U.  S.  73,  86  Am.  Dec.  188  and  note.      . 
5  S.  Ct.  377,  28  U.  S.  (L.  ed.)  927.  Note:  88  A.  S.  R.  286. 

13.  In  re  Kirby,  10  S,  D.  322,  73  N.      17.  Louisville  Water  Co.  v.  Clark, 
W.  92,  39  L.R.A.  856.  143  U.  S.  1,  12  S.  Ct.  346,  36  U.  S. 

14.  Eadie-Douglas  v.  'Hiteh,  27  Ont    (L.  ed.)  55. 

L.  Bep.  257,  Ann.  Cas.  1913E  1046.  18.  Note:  88  A.  S.  B.  286. 

16.  State  ▼.  Miller,  30  N.  J.  L.  368,      19.  Note:  88  A.  S.  B.  285. 
86  Am.  Dec.  188  and  note;  StaU  v.      20.  Clark  v.  State,  171  Ind.  104,  84 
South   Kingstown,  18  R.  I.   258,  27  N.  £.  984,  16  Ann.  Cas.  1229. 
Atl.  599,  22  LuR.A.  65.  1.  Amett  v.  State,  168  Ind.  180,  80 

16.  State  V.  Miller,  30  N.  J.  L.  368,  N.  E.  153,  8  L.R.A.(N.S.)  1192. 
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tive  in  the  repeal  of  the  prior  law,*  unless  the  language  of  the  repeal- 
ing clause  is  such  as  to  leave  do  doubt  as  to  its  intention  to  repeal  a 
former  law,  in  any  event.*  Where,  however,  it  is  not  clear  that  the 
legislature,  by  a  repealing  clause  attached  to  an  unconstitutional  act, 
intended  to  repeal  a  former  statute  upon  the  same  subject,  except  on 
the  supposition  that  the  new  act  would  take  the  place  of  the  former 
one,  the  repealing  clause  falls  with  the  act  of  which  it  is  a  part.*  A 
repealing  clause  in  a  statute  of  which  a  portion  is  unconstitutional  is 
applicable  only  to  laws  inconsistent  with  the  operative  provisions  of 
the  act'  A  law  which  has  been  passed  by  the  legislature  but  rejected 
by  the  people  on  referendum,  and  which  requires  the  approval  of  the 
people  before  becoming  a  law,  has  no  force  to  repeal  prior  legislation.* 
An  appropriation  act  is  not  annulled  or  repealed  by  a  later  act  which 
attempts  to  annul  a  contract  obligation  of  the  state  which  the  appro- 
priation is  intended  to  discharge.' 

Repeal  by  Implication 

167.  General  Rules. — The  fact  that  an  act  does  not  contain  either  a 
general  or  specific  repealing  clause  will  not  prevent  it  from  repealing  a 
prior  inconsistent  act;  for  an  act  may  be  repealed  by  implication  as 
well  in  direct  terms,*  even  though  there  is  a  constitutional  provision  to 
the  effect  that  no  law  or  section  of  law  shall  be  revived,  amended  or  re- 
pealed by  reference  to  its  section  or  title  only.*  This  doctrine  rests  on 
the  ground  that  the  last  expression  of  the  legislative  will  ought  to  con- 
trol.** If  an  act  is  so  repugnant  to,  or  so  contradictory  of,  or  so  irre- 
concilably in  conflict  with,  a  prior  act  that  the  two  acts  cannot  he 
harmonized  in  order  to  efifect  the  purpose  of  their  enactment,  the  latei 
act  operates,  without  any  repealing  clause,  as  a  repeal  of  the  first  to 
the  extent  of  the  irreconcilable  inconsistency.**    A  later  statute  with- 

2.  State  V.  Rice,  115  Md.  317,  80  E.  778,  22  A.  S.  R.  624,  11  L.R.A. 
Atl.  1026,  Ann.  Cas.  1913A  1247,  36  370. 

L.R.A.(N.S.)  344.  8.  Tipton  v.  Smythe,  78  Ark.  392. 

3.  State  V.  Blend,  121  Ind.  514,  23  94  S.  W.  678,  115  A.  S.  R.  44,  8  Ann. 
N.  E.  511,  16  A.  S.  R.  411.  Cas.  521,  7  L.R.A.(N.S.)  714;  Wilson 

4.  State  V.  Blend,  121  Ind.  514,  23  v.  Ohio,  ete.,  R;  Co.,  64  IlL  542,  16 
N.  E.  511,  16  A.  S.  R.  411;  Fesler  v.  Am.  Rep.  565;  State  v.  McCaflFerty, 
Brayton,  145  Ind.  71,  44  N.  E.  37,  25  Okla.  2, 105  Pac.  992,  L.R.A.1915A 
32  L.R.A.  578;  People  v.  Mensehing,  639. 

187  N.  Y.  8,  79  N.  E.  884,  10  Ann.  Note:  88  A.  S.  R.  272. 

Cas.  101, 10  L.R.A.(N.S.)  625.  9.  Davis  v.  Stote,  7  Md.  151,  61  Am. 

Note:  88  A.  S.  R.  295.  Dec.  331. 

5.  People  V.  Mensehing,  187  N.  Y.  8,  10.  New  York,  etc,  R.  Co.  v.  Bridge- 
79  N.  E.  884,  10  Ann.  Cas.  101,  10  port  Traction  Co.,  65  Conn.  410,  32 
L.R.A.{N.S.)  625.  Atl.  953,  29  L.R.A.  367. 

6.  In  re  McDonald,  49  Mont.  454,  11.  Merchants'  Ins.  Co.  t.  Ritchie,  5 
143  Pac.  947,  Ann.  Cas.  1916A  1166,  Wall.  541,  18  U.  S.  (L.  ed.)  540;  Bar- 
L.R.A.igi5B  988.  ney  v.  Dolph,  97  U.  S.  652,  24  U.  S. 

7.  Carr  v.  State,  127  Ind.  204,  26  N.  (L.  ed.)  1063;  Lewis  v.  United  States, 
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out  any  repealing  clause  must  be  held  to  repeal  an  earlier  one  where 
under  no  reasonable  hypothesis  can  the  provisions  of  both  be  con- 
strued as  coexisting.**  And  there  may  be  an  implied  repeal  of  an 
eariier  by  a  later  act  although  they  are  not  repugnant  in  the  usual 
sense  of  the  tterm.  Where  a  statute  covers  the  whole  subject  matter  of 
an  earlier  act,  and  it  is  evident  that  it  was  intended  to  be  a  revision  of, 
or  substitute  for,  the  earlier  act,  although  it  contains  no  express  words 
to  that  effect,  it  (^erates  as  a  repeal  of  the  earlier  act  to  the  extent  that 
its  provisions  are  revised  and  suf^lied.*'    Where  a  separate  state  has 

244  U.  S.  134,  37  S.  Ct  570,  61  U,  S.  636,  11  U.  S.  (L.  od.)  760;  Norris  ▼. 
(L.  ed.)  1039;  Rawla  v.  Doe,  23  Ala.  Crocker,  13  How.  429,  14  U.  S.  (L. 
240,  58  Am.  Dec.  289;  Ex  parte  Trap-  ed.)  210;  McKee  v.  United  States,  8 
nail,  6  Ark.  9,  42  Am.  Dee.  676;  Yolo  WaU.  163, 19  U.  S.  (L.  ed.)  329;  Uni^ 
County  V.  Colgan,  132  Cal.  265,  64  ed  States  v.  Hosmer,  9  Wail.  432,  19 
Pac.  403,  84  A.  S.  E.  41;  Chicago  U.  S.  (L.  ed.)  662;  United  States  v. 
V.  McCoy,  136  lU.  344,  26  N.  E.  363,  Tynen,  11  WaU.  88,  20  U.  S.  (L.  ed.) 
11  L.R.A.  413;  People  V.  McCann,  247  153;  New  Jersey  Steamboat  Co.  v. 
111.  130,  93  N;  E.  100,  20  Ann.  Cas.  Pleasanton,  18  WaU.  478,  21  U.  S. 
496;  Galpin  v.  Chicago,  269  lU.  27,  (L.  ed.)  769;  Arthur  v.  Richards,  23 
109  N.  E.  713,  L.R.A.1917B  176;  WaU.  246,  23  U.  S.  (L.  ed.)  95;  Unit- 
Edgar  V.  Greer,  8  la.  394,  74  Am.  Dec.  ed  States  v.  Claflin,  97  U.  S.  546,  24 
316  and  note;  Davis  v.  State,  7  Md.  U.  S.  (L.  ed.)  1082;  United  States  v. 
151,  61  Am.  Deo.  331;  State  v.  Klasen,  Mitchell,  109  U.  S.  146,  3  S.  Ct.  151, 
123  Minn.  382,  143  N.  W.  984,  49  27  U.  S.  (L.  ed.)  887;  Union  Pae.R. 
L.R.A.(N.S.)  597;  State  v.  Wilson,  Co.  v.  Cheyenne,  U3  U.  S.  516,  5  S. 
43  N.  H.  415,  82  Am.  Dec.  163  and  Ct.  601,  28  U.  S.  (L.  ed.)  1098;  United 
note;  State  v.  Massey,  103  N.  C.  356,  States  v.  Auffmordt,  122  U.  S.  197, 
9  S.  E.  632,  4  L.E.A.  308  and. note;  7  S.  Ct.  1182,  30  U.  S.  (L.  ed.)  1182; 
Lndlow  V.  Johnston,  3  Ohio  553,  17  United  States  v.  Ewing,  140  U.  S.  142, 
Am.  Dec.  609;  Huston  v,  Scott,  20  11  S.  Ct.  743,  35  U.  S.  (L.  ed.)  388; 
Okla.  142,  94  Pac.  512,  35  L.R.A.  Ward  v.  Race  Horse,  163  U.  S.  504, 
(N.S.)  721;  State  v.  McCafferty,  25  16  S.  Ct.  1076,  41  U.  S.  (L.  ed.)  244; 
Okla.  2,  105  Pac.  992,  KR.A.1915A  Henrietta  Min.,  etc.,  Co.  v.  Gardner, 
639;  Rowe  v.  Richards,  32  S.  D.  66,  173  U.  S.  123,  19  S.  Ct.  327,  43  U.  S. 
142  N.   W.   664,   L.R.A.1815E   1069;    (L.  ed.)  637. 

Wharton  v.  State,  5  Cold.  (Tenn.)  1,  13.  United  States  v.  Tynen,  11 
94  Am.  Dec.  214;  Hogan  v.  Nashville  WaU.  88,  20  U.  S.  (L.  ed.)  153; 
Interurban  R.  Co.,  131  Tenn.  244,  174  United  States  v.  Jonas,  19  Wall.  598, 
S.  W.  1118,  Ann.  Cas.  1916C  1162,  22  U.  S.  (L.  ed.)  177;  Murdock  v. 
L.R.A.1915E  788;  Nelden  v.  Clark,  20  Memphis,  20  WaU.  590,  22  U.  S.  (L. 
Utah  382,  59  Pac.  524,  77  A.  S.  R.  ed.)  429;  Welch  v.  Cook,  97  U.  S. 
917  and  note;  Utah  University  v.  Rich-  541,  24  U.  S.  (L.  ed.)  1112;  United 
ards,  20  Utah  457,  59  Pac.  96,  77  States  v.  Claflin,  97  U.  S.  546,  24  U. 
A.  8.  R.  928;  Jones  v.  Broadway  RoU-  S.  (L.  ed.)  1082;  Hyde  v.  Ruble,  104 
er  Rink  Co.,  136  Wis.  595,  118  N.  W.  U.  S.  407,  26  U.  S.  (L.  ed.)  823;  King 
170,  19  L.R.A.(N.S.)  907;  State  v.  v.  Cornell,  106  U.  S.  395, 1  S.  Ct.  312, 
Board  of  State  Canvassers,  159  Wis.  27  U.  S.  (L.  ed.)  60;  Pana  v.  Bowler, 
216,  150  N.  W.  542,  Ann.  Cas.  1916D  107  U.  S.  529,  2  S.  Ct.  704.  27  U.  S. 
159.  (L.  ed.)   424;  Ayesrs  v.  Watson,  113 

Notes:  14  Am.  Dec.  210;  41  A.  S.  R.  U.  S.  594,  5  S.  Ct.  641,  28  U.  S.  (L. 
672;  88  A.  S.  R.  272,  275,  276;  4  ed.)  1093;  Baltimore,  etc.,  R.  Co.  v. 
I*R.A.  309.  Bates,  119  U.  S.  464,  7  8.  Ct.  285,  30 

12.  Daviess  v.   Fmrbaim,   3   How.   U.  S.   (L.   ed.)   436;   Heinemann  y. 
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been  established  in  part  of  the  territory  of  another,  an  act  of  the  legis- 
lature of  the  new  state,  relating  to  the  same  subject  as  a  statute  of  the 
parent  state,  continued  in  force  by  the  act  of  separation,  but  ex- 
pressive of  sentiments  different  from  those  of  the  legislature  of  the 
parent  state,  establishing  different  principles  and  containing  provi- 
sions deemed  better  suited  to  the  habits,  views  and  situation  of  the  peo- 
ple of  the  new  state,  amounts  to  a  virtual  repeal  of  the  statute  inherited 
from  the  parent  state.**  A  repeal  resulting  from  irreconcilable  incon- 
sistency and  repugnancy  between  two  acts  is  measured  by  the  extent  of 
the  conflict  or  inconsistency,  and  if  any  part  of  the  earlier  act  can 
stand  as  not  superseded  or  alFected  by  the  later  act,  it  is  not  repealed.*' 
It  has  been  held  that  the  later  of  two  inconsistent  statutes  will  prevail, 
although  the  prior  one  is  not  to  take  effect  until  a  time  subsequent  to 
the  passage  and  taking  effect  of  the  later  one.**  But,  while  there  ma}' 
be  an  implied  repeal  in  such  a  case  where  the  repugnancy  between 
the  two  statutes  is  sufficientiy  pronounced,  it  should  be  remembered 
that  there  is  a  strong  presumption  against  repeals  by  implication  in 


Arthnr,  120  U.  8.  82,  7  S.  Ct.  446, 
30  U.  S.  (L.  ed.)  605;  Tracsy  ▼.  TufSy, 
134  U.  8.  206,  10  S.  Ct.  527,  33  U.  S. 
<L.  ed.)  879;  Ekloff  v.  District  of  C!o- 
lumbia,  135  U.  S.  240,  10  8.  Ct.  752, 
34  U.  S.  (L.  ed.)  120;  Fiak  v.  Heuarie, 
142  U.  S.  459,  12  S.  Ct.  207,  35  U.  S. 
(L.  ed.)  1079;  District  of  Colmnbia 
V,  Hutton,  143  U.  S.  18,  12  8.  Ct. 
369,  36  U.  8.  (L.  ed.)  60;  Hanrick 
V.  Hanrick,  153  U.  S.  192,  14  S.  Ct. 
835,  38  U.  S.  (L.  ed.)  685;  United 
States  ▼.  Rider,  163  U.  8.  132,  16  8. 
Ct.  983,  41  U.  8.  (L.  ed.)  101;  The 
Paquete  Habana,  175  U.  8.  677,  20 
8.  Ct.  290,  44  U.  8.  (L.  ed.)  320; 
Murphy  v.  Utter,  186  U.  S.  95,  22 
8.  Ct  776,  46  U.  8.  (L.  ed.)  1070; 
Jacksonville  t.  Bowden,  67  Fla.  181, 
64  So.  769,  Ann.  Cas.  1915D  99, 
L.R.A.1916D  913;  Morris  v.  Indian- 
apolis, 177  Ind.  369,  94  N.  E.  705, 
Ann.  Cas.  1915A  65;  Moore  v.  Ken- 
ockee  Tp.,  75  Mich.  332,  42  N.  W. 
944,  4  L.R.A.  555;  State  v.  Wilson, 
43  N.  H.  415,  82  Am.  Dec.  163;  Pratt 
Institute  v.  New  York,  183  N.  Y.  151, 
75  N.  E.  1119,  5  Ann.  Cas.  198  and 
note;  State  v.  McCafferty,  25  Okla.  2, 
105  Pac.  -992,  L.R.A.1915A  639; 
Stonega  Coke,  etc.,  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  428,  131  8.  W. 
988,  31  L.R.A.(N.S.)  278;  Rogers  v. 
Watrons,  8  Tex.  62,  58  Am.  Dec.  100; 
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Bradley  Engineering,  eto.,  Co.  v.  Mnz- 
zy,  54  Wash.  227, 103  Pac  37, 18  Ann. 
Cas.  1072;  Cunningham  v.  Cokely,  79 
W.  Va.  60,  90  8.  B.  546,  LJI.A. 
1917B  718. 

Notes:  14  Am.  Dec  209;  86  Am. 
Dec  193;  12  A.  S.  B.  695;  88  A.  S. 
R.  278,  279. 

See. infra,  par.  175. 

14.  Towle  V.  Marrett,  3  Oreenl. 
(Mc)  22,  14  Am.  Dec.  206  and  note. 

16.  Wood  V.  U.  8.,  16  Pet.  342,  10 
U.  8.  (L.  ed.)  987;  Baltimore,  etc,  B. 
Co.  V.  Bates,  119  U.  S.  464,  7  8.  Ct. 
285,  30  U.  8.  (L.  ed.)  436;  Baker  v. 
Clowser,  158  la.  156,  138  N.  W.  837, 
43  L.B.A.(N.S.)  1056;  State  v.  Wal- 
bridge,  119  Mo.  383,  24  8.  W.  457,  41 

A.  8.  B.  663;  State  v.  Perkins,  141  N. 
C.  797,  53  S.  E.  735,  9  L.R.A.(N.8.) 
165;  Kearney  v.  Vann,  154  N.  C.  311, 
70  8.  E.  747,  Ann.  Cas.  1912A  1189; 
Homer  v.  Com.,  106  Pa.  St.  221,  51 
Am.  Rep.  521;  Nelden  v.  Clark,  20 
Utah  382,  50  Pac.  524,  77  A.  8.  R. 
917;  State  v.  Milwaukee  Electric  Ry., 
etc,  Co.,  144  Wis.  386,  129  N.  W. 
623,  140  A.  8.  R.  1025. 

Notes:  14  Am.  Dec.  210;  88  A.  S. 

B.  276,  292;  4  L.BA.  308. 

16.  Ex  parte  Sohncke,  148  Cal.  262, 
82  Pac.  956,  113  A.  8.  R.  236,  7  Ann. 
Cas.  475,  2  L.R.A.(N.S.)   813. 
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the  case  of  contemporaneous,  or  nearly  contemporaneous,  statutes.^  ^ 
A  statute  is  never  repealed  by  implication  when  a  provisicMi  of  a 
later  act  which  otherwise  would  offect  a  repeal  is  unooostitutional  and 
void.*'  When  an  act  is  impliedly  repealed  by  a  later  act,  a  subsequent 
recognition  of  the  earlier  act  by  the  lawmaJung  body  as  a  still  sub- 
sisting law  will  not  operate  to  prevent  such  repeal.  The  question  of 
repeal  "is  a  judicial  question  to  be  determined  by  the  courts,"  it  was 
said,  "and  is  not  for  the  legislative  branch  of  the  government  to  de- 
termine."** 

168.  Legislative  Intentioa.— Repeals  by  implication  rest  in  the 
presumption  that  the  legislature  intended  to  give  effect  to  its  enact* 
ments.**.  Hence  the  questiop  whether  a  new  act  works  a  repeal  of  an 
existing  statute  is  one  of  legislative  intention,*  which  is  to  be  deter- 
mined by  construction.*  If  it  is  clear  from  its  terms  and  piurpoee 
that  the  intent  of  a  statute'  is  that  it  shall  supersede  another  statute,  the 
courts  will  give  effect  to  such  intent,  when  organic  law  is  not  thereby 
violated,  since  thei  inten't  of  the  law  is  its  vital  force,  and  the  province 
of  the  courts  is  to  ascertain  and  effectuate  the  valid  legislative  purpose.' 
But  one  statute  will  not  be  hejd  to  repeal  another  by  implication  unless 
it  appears,  from  the  terms  {md  provisions  of  the  later  act,  that  it  was 
the  intenticm  of  the  legislature  to  enact  a  new  law  in  place  of  the  old.^ 
The  intent  to  repeal  must  very  clearly  appear,  and  courts  will  not  hold 
to  a  repeal  if  they  can  find  rejasonable  ground  to  hold  the  contrary,' 
especially  where  the  repeal  will  have  the  effect  of  impairing  a  settled 
prerogative  of  the  govei^ment*  The  eixpress  repeal  of  a  statute  is 
perhaps  some  evidence  that  it  was  not  intended  to  be  impliedly  re- 
pealed by  previous  legislation.'    A  repeal  by  implication  should  not  be 


17.  See  infra,  par.  180.  2.  Huston  v.  Scott,  20  Okla.  142,  94 

18.  Ex  parte  Sohncke,  148  Cal.  262,  Pac.  512,  35  L.R.A.(N.S.)    721. 

82  Pac.  956,  113  A  SB.  236,  7  Ann.  3   Jacksonville  v.  Bowden,  67  Ma. 

Cas^4/5  2  L.R.A.(N.S  )  flS;  People  ^g^  54  g„   759   ^^   ^aa.  1915D  99, 

V.  Mensching,  187  N.  Y.  8,  79  N.  E.  j  r  viqikti  qi',                                   ' 

884,    10   Ann.    Cas.    101,    10   L.B.A.  i'-KA.iaibU  »W 

(N.S.)  625.  *•  S***^®  ^-  Coleman,  117  La.  973, 

Note:  88  A.  S.  R.  295.  42  So.  471,  8  Ann.  Cas.  880;  State  v. 

19.  District  of  Columbia  v.  Hutton,  Superior  Ct.,  60  Wash.  370,  111  Pac. 
143  U.  S.  18,  12  S.  Ct.  369.  36  U.  S.  233,  140  A.  S.  R.  925. 


(L.  ed.)  60, 
20.  Note:  14  Am.  Dec.  209. 

a  ^^''ofry  ^^  L  ^^S  vLY^  ton  Harbor,  121  Mich.  512,  80  N.  W 
S.  546,  24  U.  S.  (L.  ed.)  1082;  Nelden   ^^^    ^,  ^  p  ^    ^(^^  ' 


Note:  88  A.  S.  R.  272. 

6.  Michigan  Telephone  Co.  v.  Ben- 


386,  47  L.R.A.  104. 
6.  United  States  v.  Shaw,  39  Fed. 
232. 


V.  Clark,  20  Utah  382,  59  Pac.  524, 

77  A.  S.  R.  917;  Utah  University  v.     .„„    „  ^  d  a 

Richards,  20  Utah  457,  59  Pac.  96,  77   *^%'  %  ^■'^•^:      ^ 

A   S  R  928  '•  Gape   Girardeau    County    Ct.   v. 

Note:' 88  A.  S.  R.  272.  HUl,  118  U.  S.  68,  6  S.  Ct  951,  30 

See  Rbveote,  vol.  23,  p.  1010.  U.  S.  (L.  ed.)  73. 
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SO  extended  as  to  include  cases  not  within  the  intoitioii  of  the  legis- 
lature.' 

169.  Presumption   against   Implied  Repeals  and  Ceastmction.— 

Repeals  by  implication  are  not  favored,  and  will  not  be  indulged  if 
there  is  any  other  reasonable  construction.*    The  presumption  is  al- 

8.  State  T.  Perkins,  141  N.  C.  797,  281;  Ex  parte  Webb,  225  U.  S.  663,  32 
53  S.  E.  735,  9  L.R.A.(N.S.)  165.  S.  Ct.  769,  56  U.  S.  (L.  ed.)  1248; 

9.  Doolittle  V.  Bryan,  14  How.  563,  Washington  v.  Miller,  235  U.  S.  422, 
14  U.  S.  (L.  ed.)  543;  United  States  35  S.  Ct.  119,  59  U.  S.  (L.  ed.)  295; 
T.  Walker,  22  How.  299, 16  U.  S.  (L.  Lewis  v.  United  Statea,  244  U.  S.  134, 
ed.)  382;  The  Refonn,  3  WaU.  617,  37  S.  Ct  570,  61  U.  S.  (L.  ed.)  1039; 
18  U.  8.  (L.  ed.)  105;  Galena  v.  Amy,  Peck  v.  Elliott,  79  Fed.  10,  47  U.  S. 
5  WalL  705,  18  U.  S.  (L.  ed.)  560;  App.  605,  24  C.  0.  A.  425,  38  L.R.A. 
Furman  t.  Niohol,  8  WaU.  4^  19  U.  «16;  Ex  parte  Sohneke,  148  CaL  262, 
S.  (L.  ed.)  370;  Ex  parte  Terger,  8  82  Pac.  956, 113  A.  S.  B.  236,  7  Ann. 
Wall  85,  19  U.  S.  (L.  ed.)  332;  Dii^  Cas.  475,  2  L.B.A.(N.S.)  813;  Chi- 
tilled  Spirits,  11  WaU.  356,  20  U.  S.  cago,  ete.,  B.  Co.  v.  Doyle,  258  lU. 
(L.  ed.)  167;  United  States  v.  Tynen,  624,  102  N.  B.  260,  Ann  Gas.  1914B 
11  WaU.  88,  20  U.  S.  (L.  ed.)  153;  385;  Taylor  v.  Dahn,  6  Ind.  App. 
Osboni  v.  Nicholson,  13  WaU.  654,  20  672,  34  N.  E.  121,  51  A.  S.  R.  312; 
U.  S.  (L.  ed.)  639;  Wood  County  v.  State  v.  Iowa  Telephone  Co.,  175  la. 
Lackawanna  Iron,  etc.,  Co.,  93  U.  S.  607,  154  N.  W.  678,  Ann.  Cas.  1917E 
619,  23  U.  S.  (L.  ed.)  989;  United  539;  State  v.  Hammond  Packing  Co., 
States  V.  OiUis,  96  U.  S.  407,  24  U.  S.  110  La.  180,  34  So.  368,  98  A.  S.  R. 
(L.  ed.)  603;  Barney  ▼•  Dolph,  97  U.  459;  Com.  t.  Huntley,  156  Mass.  236, 
S.  652,  24  U.  S.  (L.  ed.)  1063;  MUla  30  N.  E.  1127,  15  L.R.A.  839;  State 
V.  Scott,  99  U.  S.  25,  25  U.  S.  (L.  ed.)  v.  La  Grave,  23  Nev.  25,  41  Pac. 
294;  Wilmot  v.  Mndge,  103  U.  S.  221,  1075,  62  A.  S.  B.  764  and  note;  Me- 

26  U.  S.  (L.  ed.)  536;  Bed  Bock  v.  Gartee  v.  Orphan  Asylum  Soe..  9  Cow. 
Henry,  106  U.  S.  596,  1  S.  Ct.  434,  (N.  Y.)  437,  18  Am.  Dec.  516;  State 

27  U.  S.  (L.  ed.)  251;  Ex  parte  Crow  v.  Perkins,  141  N.  C.  797,  53  S.  E. 
Dog,  109  U.  S.  556,  3  S.  Ct.  396,  27  735,  9  L.B.A.(N.S.)  165;  Kramey  v. 
U.  S.  (L.  ed.)  1030;  Chew  Heong  Vann,  154  N.  C.  311,  70  S.  E.  747, 
▼.  United  States,  112  U.  S.  536,  5  S.  Ann.  Cas.  1912B  1189;  Huston  v. 
Ct.  255,  28  U.  S.  (L.  ed.)  770;  United  Scott,  20  Okla.  142,  94  Pac.  512,  35 
States  V.  Langston,  118  U.  S.  389,  6  L.R.A.(N.S.)  721;  NeiU  v.  Keese,  5 
S.  Ct.  1185,  30  U.  S.  (L.  ed.)  164;  Tex.  23,  51  Am.  Dec.  746;  Rogers  v. 
Holden  v.  Minnesota,  137  U.  S.  483, 11  Watrous,  8  Tex.  62,  58  Am.  Dec 
S.  Ct.  143,  34  U.  S.  (L.  ed.)  734;  100;  Ex  parte  Morgan,  57  Tex.  Crim. 
Cope  v.  Cope,  137  U.  S.  682, 11  S.  Ct.  551,  124  S.  W.  99,  136  A.  S.  R.  996; 
222,  34  U.  S.  (L.  ed.)  832;  Frost  v.  Utah  University  v.  Richards,  20  Utah 
Wenie,  157  U.  S.  46    15  S.  Ct.  532,  457^  59  Pae.  96,  77  A.  S.  B.  928  and 

9k7   !^  ^'  R    a    1^  ?29.  wL  V  282,  1  Am.  Dec.  488;  Lambert  v.  Bar- 

lt;«  hJL  IM  Vt   R   ^'^Y^  Jt  «",  115  Va.  136,  78  S.  E.  586,  Ann. 

W76  iT'  S    fL'  S  )  244    U^iteS  ^as.  1914D  1226;  Mesher  v.  Os'bome, 

17  S.  Ct.  701,  41  U.  S.  (L.  ed.)  1130;  t^;^;^(ilfL?    ioo  *^TT^-  ^ 

North    American    Commercial    Co.   v.  Claire,  115  Wis.  538,  92  N.  W.  280, 

United  States,  171  U.  S.  110, 18  S.  Ct.  ^5  A.  S.  B.  955. 

817,  43  U.  S.  (L.  ed.)  98;  Petri  v.  F.  Notes:  14  Am.  Dec.  209;  12  A,  8. 

E.  Creelman  Lumber  Co.,  199  U.  S.  B.  695;  62  A.  S.  B.  165;  4  L.B.A. 

487,  26  S.  a.  133.  50  U.  S.  (L.  ed.)  309. 
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ways  against  the  intention  to  repeal  where  express  terms  are  not  used,'* 
and  the  implication,  in  order  to  be  operative,  must  be  necessary.** 
A  law  is  not  repealed  by  a  later  enactment,  if  the  provisions  of  the 
two  laws  are  not  irreconcilable  nor  necessarily  inconsistent,  but  both 
may  stand  and  be  operative  without  repugnance  to  each  other.**  Nor 
can  one  act  be  allowed  to  defeat  another  if,  by  a  fair  and  reasonable 
construction,  the  two  can  be  made  to  stand  together.**  Although  two 
acts  are  seemingly  contradictory  or  repugnant,  they  are,  if  possible  by 
a  fair  and  reasonable  interpretation,  to  be  given  such  a  construction 
that  both  may  have  effect.**  If  a  later  act  not  repugnant  to  the  earlier 
and  containing  no  negative  words  is  not  clearly  intended  to  cover  the 
whole  ground  of  the  earlier,  there  is  no  implied  repeal.*'  An  act  will 
not  be  construed  to  repeal  or  modify  earlier  legislation,  if,  giving  such 
effect  to  the  act,  an  apparent  purpose  would  appear  to  disturb  an  estab- 
lished system  of  written  law,  covering  a  vital  field  in  our  system  of  gov- 

10.  Lambert  t.  Barrett,  115  Va.  77  A.  S.  B.  928  and  note;  Lambert  v. 
136,  78  S.  E.  686,  Ann.  Cas,  1914D  Barrett,  115  Va.  136,  78  S.  E.  586, 
1226.  Ann.    Caa.    1914D    1226;    Meshar   ▼. 

11.  Kearney  v.  Vann,  154  N.  C.  311,  Osborne,  75  Wash.  439, 134  Paa  109a» 
70  S.  E.  747,  Ann.  Cas.  1912B  1189;  48  LJl.A.(N.S.)  917. 

Mesher  v.  Osborne,  75  Wash.  439.  134       Note:  88  A.  S.  B.  272,  273. 
Pac.  1092,  48  L.R.A.(N.S.)  917;  State       M.Bruce    v.    Schuyler,    4   Gaman 
V.   Milwaukee   Electric  R.,  etc.,   Co.,   (lU.)  221,  46  Am.  Dec.  447  and  note; 
144  Wis.  386, 129  N.  W.  623,  140  A.  State  v.  La  Grave,  23  Nev.  25,  41  Pac 
S.  B.  1025.  1075,  62  A.  S.  B.  764  and  note;  State  v. 

12.  Navajo  County  Bank  v.  Dolson,  Wilson,  43  N.  H.  415,  82  Am.  Deo. 
163  Cal.  485,  126  Pac.  153,  41  L.B.A.  163  and  note;  State  v.  Massey,  103 
(N.S.)  787;  Florida  East  Coast  B.  N.  C.  356,  9  S.  E.  632,  4  L.B.A.  308 
Co.  V.  Hazel,  43  Fla.  263,  31  So.  272,  and  note;  Kuchler  v.  Weaver,  23  Okla. 
99  A.  S.  B.  114;  Hartford  F.  Ins.  420,  100  Pac.  915,  18  Ann.  Cas.  462; 
Co.  v.  Bedding,  47  Fla.  228,  37  So.  Lavagnino  v.  Uhlig,  26  Utah  1,  71  Pac. 
62,  110  A.  S.  B.  118,  67  L.B.A.  518;  1046,  99  A.  S.  R.  808;  Utah  Univer- 
State  V.  Leich,  166  Ind.  680,  78  N.  sity  v.  Richards,  20  Utah  457,  59  Pac. 
E.  189,  9  Ann.  Cas.  302;  Schmitz  v.  96,  77  A.  S.  B.  928;  Hay  v.  Baraboo, 
Zeh,  91  Minn.  290,  97  N.  W.  1049,  1  127  Wis.  1,  105  N.  W.  654,  115  A.  S. 
Ann.  Cas.  322;  State  v.  WUson,  43  B.  977,  3  L.R.A.(N.S.)  84;  State  v. 
N.  H.  415,  82  Am.  Dec.  163  and  note;  Milwaukee  Electric  R.,  etc.,  Co.,  144 
Warder  v.  AreU,  2  Wash.  (Va.)  282,  Wis.  386,  129  N.  W.  623,  140  A.  S. 
1  Am.  Dec.  488;  Krueck  v.  Phoenix   B.  1025. 

Chair  Co.,  157  Wis.  266,  147  N.  W.       Notes:  41  A.  S.  R.  672;  88  A.  S. 

41,  Ann.  Cas.  1916B  291.  R.  273. 
Note:  88  A.  S.  R.  272.  15.  Beals  v.  Hale,  4  How.  37,  11 

13.  Washington  v.  Miller,  235  U.  S.  U.  S.  (L.  ed.)  865;  Henderson's  To-' 
422,  35  S.  Ct.  119,  59  U.  S.  (L.  ed.)  bacco,  11  Wall.  652,  20  U.  S.  (L.  ed.) 
295;  Ludlow  v.  Johnston,  3  Ohio  553,  2.35;  Red  Rock  v.  Henry,  106  U.  S. 
17  Am.  Dec.  609;  Pacific  Milling,  etc.,  596,  1  S.  Ct.  434,  27  U.  S.  (L.  ed.) 
Co.  v. 'Portland.  65  Ore.  349,  133  Pac.  251;  Savannah  v.  Kelly,  108  U.  S. 
72,  46  L.R.A.(N.S.)  363;  Nelden  v.  1P4,  2  S.  Ct.  468,  27  U.  S.  (L.  ed.) 
dark,  20  Utah  382,  59  Pac  524,  77  696;  Edgington  v.  United  States,  164 
A.  S.  B.  917;  Utah  University  v.  U.  S.  361,  17  S.  Ct.  72,  41  U.  S.  (L. 
Richards,  20  Utah  457,  59  Pac.   96,  ed.)  467. 
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emment.**  It  would  be  most  unreasonable  to  suppose  that  a  le.ansla- 
tive  body  intended,  by  doubtful  inference,  to  repeal  salutary  provision's 
in  a  very  early  statute  which,  in  numerous  enactments,  it  has  cau- 
tiously preserved.*'  Courts  are  especially  averse  to  an  implied  repeal 
that  may  have  the  effect  of  unsettling  titles  to  Jand.*'  Subsequent 
legislation  on  a  general  subject  covered  by  a  code  or  systematic  col- 
lection of  general  rules  dealing  with  such  subject  in  a  comprehensive 
way  carries  with  it  an  implication  that  the  general  rules  are  not  super- 
seded, but  are  to  be  applied  in  its  enforcement,  save  as  the  contrary 
clearly  appears.**  The  principle  that  the  law  does  not  favor  repeals 
by  implication  is  of  especial  application  in  the  case  of  an  important 
public  statute  of  long  standing,  which  should  be  shown  to  be  repealed, 
either  expressly,  or  by  a  strong  and  necessary  implication.**  A  rule 
of  law  established  by  judicial  decisions  and  by  statute,  and  rigidly 
adhered  to  for  many  years,  should  not  be  held  to  have  been  abro- 
gated by  a  subsequent  statute  unless  the  intention  of  the  legislature 
so  to  abrogate  the  same  is  expressed  in  clear  terms  or  by  necessary 
implication.* 

170.  Inconsistency  and  Repugnancy. — The  fact  that  a  later  act  is 
different  from  a  former  one  is  not  sufficient  to  effect  a  repeal.  It  must 
further  appear  that  the  later  act  is  contrary  to  or  inconsistent  with  the 
former  in  order  to  justify  the  conclusion  that  the  first  is  repealed.' 
Except  when  an  act  covers  the  entire  subject  matter  of  earlier  legisla- 
tion, is  complete  in  itself  and  is  evidently  intended  to  supersede  the 
prior  legislation  on  the  subject,  it  does  not  by  implication  repeal  an 
earlier  act  on  the  same  subject  unless  the  two  acts  are  so  clearly  in- 
consistent and  repugnant  that  they  cannot,  by  a  fair  and  reasonable 
construction,  be  reconciled  and  effect  given  to  both."    To  repeal  a  stat- 

16.  SUte  V.  Board  of  State  Can-   59  Pac.  96,  77  A.  S.  B.  928. 
vassers,  159  Wis.  216,  150  N.  W.  542,       Note:  88  A.  S.  R.  274. 

Ann.  Gas.  1916D  159.  8.  Petri  v.  F.  E.  Creelman  Lnmber 

17.  FnsseU  v.  Gr^g,  113  U.  S.  550,  Co.,  199  U.  S.  487,  26  S.  Ct.  133, 
5  S.  Ct.  631,  28  U.  S.   (L.  ed.)  993.  50  U.  S.  (L.  ed.)  281;  Florida  East 

18.  DooUttle  V.  Bryan,  14  How.  563,  Coast  B.  Co.  v.  Hazel,  43  Fla.  263. 
14  U.  S.  (L.  ed.)  543.  31  So.  272,  99  A.  S.  B.  114  and  note; 

19.  United  States  v.  Barnes,  222  U.  Sykes  v.  People,  127  111.  117,  19  N.  E. 
S.  513,  32  S.  Ct.  117,  56  U.  S.  (L.  ed.)  705,  2  L.R.A.  461;  Chicago,  etc.,  B. 
291-  ^.,  „  .  ,  t,  J  Co.  V.  Doyle,  258  111.  624,  102  N.  E. 
,20.  Wilson  v.  Spencer  1  Band.  260,  Ann.  Cas.  1914B  385;  Taylor  v. 
(Va.)  76,  10  Am.  Dec  491.  j,  ^  g  j^^  ^  g^g,  34  N.  E.  121, 
f  ^•|vi/'?q"i  W  V  I^  if  Ani  51  A^  S.  B.  312  and  note;  Diver  v! 
cL  708  K«'»^'*  Sav.  Bank,  126  la.  691.  102 

2."  Saul  V.  His  Creditors,  5  Mart.  ^- ^•.^' ^ ^^}T^f^^  f^'.^T'' 
N  S  (La.)  569,  16  Am.  Dec.  212;  "•  CUttings,  3  Gtll  (Md.)  138,  43  Am. 
Nelden  v.  Clark,  20  Utah  382,  59  Pac.  Dec-  306;  Ston^ra  Coke,  etc.,  Co.  v. 
524,  77  A.  S.  R.  917  and  note;  Utah  Southern  Steel  Co.,  123  Tenn.  428, 131 
University  v.  Bichards,  20  Utah  457,   S.  W.  988,  31  L.B.A.(N.S.)  278. 
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ute  by  implication,  there  must  be  such  a  positive  repugnancy  between 
the  provisions  of  the  new  and  the  old  that  they  cannot  be  reconciled 
and  made  to  stand  together.*  The  rule  of  construction  in  respect  to 
the  repeal  of  statutes  by  implication  is,  that  the  earlier  act  remains  in 
force,  unless  the  two  are  manifestly  inconsistent  with  and  repugnant 
to  each  other,  or  unless  in  the  later  act  express  notice  is  taken  of  the 
former,  plainly  indicating  an  intention  to  abrogate  it.  As  laws  are 
presumed  to  be  passed  with  deliberation,  and  with  full  knowledge  of 

4.  Harford  v.  United  States,  8  United  States  v.  Graham,.  110  V. 
Craneh  109,  3  U.  S.  (L.  ed.)  504;  Wil-  S.  219,  3  S.  Ct.  582,  28  U.  S.  (L.  ed.) 
eoz  V.  Jackson,  13  Pet.  498,  10  U.  SJ  126;  Chew  Heong  v.  United  States, 
(L.  ed.)  264;  Wood  v.  United  States,  112  U.  6.  536,  6  S.  Ct  255,  28  U.  S. 
16  Pet.  342,  10  U.  S.  (L.  ed.)  987$  (L.  ed.)  770:  Hess  v.  Beynolds,  113 
Aldridge  V.  WiUiams,  3  How.  9,  11  U.  S.  73,  5  8.  Ct.  377,  28  U.  S.  (L. 
U.  S.  (L.  ed.)  469;  United  States  ed.)  927;  FusseU  v.  Gregg,  113  U.  S. 
T.  Gear,  3  How.  120,  11  U.  S.  (L.  550,  6  8.  Ct  631,  28  U.  S.  (L.  ed.) 
ed.)  523;  Seals  v.  Hale,  4  How.  993;  United  States  v.  LangstoD,  118 
37,  11  U.  S.  (L.  ed.)  865;  Doolittle  v.  U.  S.  389,  6  S.  Ct  1185,  30  U.  S.  (L. 
Bryan,  14  How.  563,  14  U.  S.  (L.  ed.)  ed.)  164;  Siemen  v.  SeUers,  123  U. 
543;  Stuart  v.  Maxwell,  16  How.  150,  S.  276,  8  S.  Ct.  117,  31  U.  S.  (L.  ed.) 
14  U.  S.  (L.  ed.)  883;  McCool  v.  153;  Chicago,  etc.,  R.  Co,  v.  United 
Smith,  1  Black  459,  17  U.  S.  (L.  ed.)  States,  127  U.  S.  406,  8  S.  Ct.  1194, 
218;  Galena  v.  Amy,  5  Wall.  705,  18  32  U.  S.  (L.  ed.)  180;  Lovejoy  v. 
U.  S.  (L.  sd.)  660;  Philaddphia  v.  United  States,  128  U.  S.  171,  9  S.  Ct. 
Diehl,  6  Wall  720,  18  U.  S.  (L.  ed.)  57,  32  U.  S.  (L.  ed.)  389;  United 
614 ;  Furman  v.  Nichol,  8  WalL  44, 19  States  v.  American  Bell  Telephone 
U.  S.  (L.  ed.)  370;  Ex  parte  Terger,  Co.,  128  U.  S.  315,  9  S.  Ct  90,  32 
8  WalL  86, 19  U.  S.  (L.  ed.)  382;  The  U.  8.  (L.  ed.)  450;  Cope  v.  Cope,  137 
Protector,  9  Wall.  687,  19  U.  S.  (L.  U.  S.  68^  11  S.  .Ct.  222,  34  U.  S.  (L. 
ed.)  812;  Distilled  Spirits,  11  Wall,  ed.)  832;  Washington,  etc.,  R.  Co.  v. 
356,  20  U."  S.  (L.  ed.)  167;  Hender-  Harmon,  147  U.  S.  671,  13  S.  Ct.  557, 
son's  Tobacco,  11  WaU.  652,  20  U.  S.  37  U.  S.  (L.  ed.)  284;  Smith  v.  Town- 
(L.  ed.)  235;  State  v.  Stoll,  17  WaU.  send,  148  U.  S.  490,  13  S.  Ct  634, 
425,  21  U.  S.  (L.  ed.)  650;  Donovan  v.  37  U.  S.  (L.  ed.)  533;  United  States  v. 
United  States,  23  Wall.  383,  23  U.  S.  Greathouse,  166  U.  S.  601,  17  S.  Ct. 
(L.  ed.)  104;  Wood  County  v.  Lacka-  701,  41  U.  S.  (L.  ed.)  1130;  Bruce  v. 
wanna  Iron,  etc.,  Co.,  93  U.  S.  619,  Schuyler,  4  Gilman  (HI.)  221,  46  Am. 
23  U.  S.  (L.  ed.)  989;  United  States  Dec.  447  and  note;  State  v.  Wal- 
V.  Gillis,  95  U.  S.  407,  24  U.  S.  (L.  bridge,  119  Mo.  383,  24  S.  W.  457,  41 
ed.)  503;  Arthur  v.  Homer,  96  U.  S.  A.  S.  R.  663  and  note;  Greene  v. 
137,  24  U.  S.  (L.  ed.)  811;  Welch  v.  Greene,  42  2Jeb.  634,  60  N.  W.  937, 
Cook,  97  U.  S.  541,  24  U.  S.  (L.  ed.)  47  A.  S.  R.  724;  Beha  v.  State,  67 
1112;  United  States  v.  Winchester,  99  Neb.  27,  93  N.  W.  155,  2  Ann.  Cas. 
U.  S.  372,  25  U.  S.  (L.  ed.)  479;  846;  Carter  v.  Whitcomb,  74  N.  H. 
United  States  v.  Taylor,  104  U.  S.  482,  69  Atl.  779,  17  L.R.A.(N.S.) 
216,  26  U.  S.  (L.  ed.)  721;  Qay  733;  Pacific  Milling,  etc.,  Co.  v.  Port- 
County  V.  Savings  Soc,  104  U.  S.  land,  65  Ore.  349,  133  Pac.  72,  46 
579,  26  U.  S.  (L.  ed.)  856;  Louisiana  L.R.A.(N.S.)  363;  Western  Sav.  Fund 
V.  Tayler,  105  U.  S.  458,  26  U.  S.  (L.  Soc.  v.  Philad^hia,  31  Pa.  St  175, 
ed.)  1133;  Venable  v.  Richards,  105  72  Am.  Dec.  730  and  note;  Neill  v. 
U.  S.  636,  26  U.  S.  (L.  ed.)  1196;  Keese,  5  Tex.  23,  51  Am.  Dec.  746. 
Savannah  v.  KeUy,  108  U.  S.  184,  Notes:  12  A.  S.  R.  695;  88  A.  S.  E. 
2  S.  Ct  468,  27  U.  S.  {L.  ed.)  696;  273. 
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existing  ones  on  the  same  subject,  it  is  but  reasonable  to  conclude  that 
the  legislature,  in  passing  a  statute,  did  not  intend  to  interfere  with 
or  abrogate  any  former  law  relating  to  the  same  matter,  unleas  the 
repugnancy  between  the  two  is  irreconcilable.'  Where  a  repeal,  if 
admitted,  would  operate  to  the  prejudice  of  the  government,  the  sup- 
posed repugnancy  ought  to  be  clear  and  controlling  before  it  can  be 
held  to  have  that  effect.'  This  principle  was  applied  where  a  repeal 
would  operate  to  reopen  accounts  at  the  treasury  department  long  since 
settled  and  closed.' 

171.  Identity  of  Subject  and  Object  of  Acts. — ^To  effect  an  implied 
repeal  of  one  statute  by  another  they  must  both  relate  to  the  same 
subject  and  have  the  same  object  or  purpose.*  Where  there  is  a  dif- 
ference in  the  whole  purview  of  two  atatutea  apparently  relating  to 
the  same  subject,  the  former  is  not  repealed.*  Where  the  evils  which 
an  act  is  designed  to  remedy  are  different  from  those  for  which  a 
prior  act  provides  the  prior  act  is  not  repealed.*"  Merely  providing 
for  service  of  process  on  a  state  official  in  actions  against  a  nonresi- 
dent corporation  does  not  repeal  the  statute  exempting  such  actions 
from  the  operation  of  the  statute  of  limitations.** 

172.  Repeal  by  Inference  Arising  from  Subject  Matter. — ^Wben, 
to  a  board  having  general  administrative  supervision  of  the  affairs 
of  a  community,  and  with  plenary  powers  in  the  matter  of  appoint- 
ment and  removal  of  subordinates,  is  added  the  control  of  another  de- 
partment, and  no  express  words  of  limitation  are  found  in  the  act 
making  the  transfer,  it  is  to  be  presumed  that  such  bocud  has  the  same 
plenary  power  in  respect  to  this  new  department,  and  is  not  hampered 
by  limitations  attached  to  the  board  which  theretofore  had  control  of 
it  In  such  a  case  it  is  said  that  "the  presumption  against  implied 
repeal  obtaining  in  the  construction  of  ordinary  statutes  yields  to  the 
inferences  arising  from  the  subject  matter  of  the  legisUticm."  ** 

5.  State  V.  La  Grave,  23  Nev.  25,  41  223,  22  Am.  Rep.  243;  Stete  v.  Cole- 
Pac.  1075,  62  A.  8.  E.  764  and  note;  man,  117  La.  973,  42  So.  471,  8  Ann. 
State  v.  Wilson,  43  N.  H.  416,  82  Am.  Cas.  880;  Homer  v.  Com.,  106  Pa.  St. 
Dec.  163  and  note;  State  v.  Milwau-  221,  51  Ahl  Rep.  521;  Mesher  v.  Os- 
kee  Electric  R.,  etc.,  Co.,  144  Wis.  386,  borne,  75  Wash.  439,  134  Pac.  1092, 
129  N.  W.  623,  140  A.  S.  R.  1025.  48  L.R.A.(N.S.)  917. 

6.  The  Reform,  3  WaU.  617,  18  U.  Note:  88  A.  S.  R.  276. 

S.  (L.  od.)  105.  9.  State  v.  Wilson,  43  N.  H.  415, 

7.  United  States  ▼.  Walker,  22  How.  82  Am.  Dec.  163;  Huston  v.  Scott, 
299,  16  U.  S.  (L.  ed.)  382.  20  Okla.  142,  94  Pac.  612,  36  L.R.A.. 

8.  United  SUtes  v.  Claflin,  97  U.  S.  (N.S.)  721;  Utah  University  v.  Rich- 
546,  24  U.  S.  (L.  ed.)  1082;  United  ards,  20  Utah  457,  69  Pac.  96,  77  A. 
States  V.  Shaw,  36  Fed.  433,  3  L.R.A.  8.  R.  928. 

232;  Peck  v.  ElUott,  79  Fed.  10,  47      10,  Note:  88  A.  S.  R.  275. 
U.  S.  App.  605,  24  C.  C.  A.  426,  38      11.  Green  v.  Hartford  L.  Ins.  Co., 
L.R.A.  616;  Sykes  v.  People,  127  lU.   139  N.  C.  309,  61  S.  E.  887,  4  Ann. 
117,  19  N.  E.  705,  2  L.R.A.  461;  Bar-  Cas.  360,  1  L.R.A.(N.S.)  623. 
ber  V.  St.  Louis,  etc.,  R.  Co„  43  la.       12.  Eckloff  v.  Distriet  of  Columbia, 
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173.  Amendmeats. — ^An  amendmeat  of  an  act  operates  as  a  repeal 
of  its  provisions  to  the  extent  that  they  are  changed  by,  and  rendered 
repugnant  to,  the  amendatory  act.**  The  effect  of  the  omission  from 
an  amendatory  act  of  provisions  contained  in  the  act  amended  as  a 
repeal  of  the  omitted  provisions  depends  on  whetiber  the  amendatory 
act  is  intended  as  a  complete  revision  of,  and  as  a  substitute  for,  the 
act  amended  or  is  merely  an  amendment  thereof  amounting  to  sup- 
plemental legislation.  If  the  later  act  is  intended  to  cover  the  entire 
subject,  and  to  substitute  new  rules  in  the  place  of  the  old,  then  the 
omitted  pafta  are  deemed  to  be  repealed  by  implication,  for,  in  such 
a  case,  it  is  unnecessary  that  there  should  be  an  irreconcilable  repug- 
nance between  the  provisicms  of  the  two  acts.**  And  where  a  section 
expressly  amendatory  of  another  section  of  a  statute  purports  to  set 
out  in  full  all  it  is  intraided  to  contain,  any  matter  which  was  in  the 
original  section,  but  ia  not  in  the  amendatory  section,  is  repealed  by 
the  omission.**  Where  the  later  act  is  not  intended  as  a  complete  re- 
vision of  the  subject  matter,  but  is  merely  an  amendment  of  prior 
acts  and  amounts  to  supplemental  legislation,  the  mere  omission  of 
some  of  the  provisions  of  earlier  acts  or  of  their  substance  does  not 
warrant  the  inference  that  a  repeal  was  intended,  unless  the  new 
act  ifi  inconsistent  and  repugnant  with  such  omitted  provisions.**  The 
re-enactment  of  a  general  provision  contained  in  a  former  law,  to 
which  an  exception  was  attached,  does  not  repeal  that  exception ;  be- 
cause the  intention  to  repeal  is  never  presumed,  and  both  provisions 
may  well  stand  together.*'  Strictly  speaking,  an  amendment  of  an 
act  "to  read  as  follows,"  t^e  language  of  the  statute  as  amended  being 
set  out  in' full,  is  not  a  repeal  of  the  original  act,  except  as  to  those 
parts  omitted  from,  or  that  are  inconsistent  with,  tixe  amendment,  but 
is  a  continuation  of  the  original  act  to  the  extent  that  it  is  included  in 
the  -amendment.**  An  amendment  of  a  section  "to  read  as  follows" 
will  not  repeal  a  former  amendment  of  the  same  section  passed  at  the 
same  session  of  the  legislature,  although  the  farmer  amendment  is 
omitted  therefrom,  the  two  amendments  not  being  inconsistent.** 

135  U.  S.  240, 10  S.  Ct  752,  34  U.  S.   672,  34  N.  E.  121,  61  A.  S.  R.  312. 
(L.  ed.)  120.  Note:  88  A.  S.  B.  280. 

15.  NeldM»  V.  Clark,  20  Utah  382,       17.  Note:  15  Am.  Dec  157. 

59  Pao.  524,  77  A.  S.  R.  917.  18.  People  v.  Montgomery  County, 

Notes:  88  A.  S.  B.  281;  4  L.B.A.  67  N.  Y.  109,  23  Am.  Rep.  94;  In  re 

309.  Prinie,  136  N.  Y.  347,  32  N.  E.  1091, 
14.  Camley   v.    Stanfield,   10    Tex.  18  L.R.A.  713;  Reid  t.  Smoulter,  128 

546,  60  Am.  Dee.  210.  Pa.  St  324, 18  Atl.  445,  5  L.R.A.  517. 

Notes:  88  A.  S.  B.  280;  4  LJI.A.       Note:  88  A.  S.  R.  282. 

310.  See  supra,  par.  159,  and  infra,  par. 

16.  State  T.  McCafferty,  25  Okla.  2,  186. 

105  Psc.  992,  L.R.A.1915A  639.  19.  Note:  88  A.  S.  R.  282. 

Id.  Taylor  V.  Dabn,  6  Ind.  App. 
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174.  Cumulative  or  Auxiliary  Statutes. — An  act  will  not  neces- 
sarily be  repealed  because  some  or  all  of  its  provisions  are  covered  by 
a  later  act ;  for  the  later  act  may  be  merely  cumulative  or  auxiliary. 
In  such  cases  there  is  an  implied  repeal  only  if  it  plainly  appears  that 
the  last  act  was  intended  as  a  substitute  for  the  first"  For  example,  it 
is  generally  agreed  that  the  state  employers'  liability  acts  are  designed 
to  extend  the  existing  liability  of  employers  for  negligent  injury  to 
their  employees.  In  accord  with  that  purpose  they  are  held  not  to 
repeal  by  implication  existing  statutes  imposing  liaJtality,  but  in  the 
ateence  of  a  direct  conflict  in  terms  are  deemed,  so  far  as  they  cover 
the  same  ground,  to  be  in  addition  to  the  earlier  statutes  and  to  afford 
a  cumulative  right^  The  provision  of  a  new  and  more  convenient 
mode  of  exercising  an  appellate  jurisdiction  does  not  necessarily  take 
away  the  old.'  The  presumption  against  implied  repeals  is  of  great 
cogency  where  it  is  sought  to  abrogate  provisions  concerning  the  rev- 
enue and  its  collection  by  later  laws  on  the  same  subject.*  It  is  a  very 
common  thing  for  cumulative  remedies  to  be  thus  provided  in  the 
revenue  laws,*  and  the  more  natural  if  not  the  necessary  inference  in 
all  such  cases  is  that  the  legislature  intended  the  new  law  to  be  auxil- 
iary to  and  in  aid  of  the  purposes  of  the  old  law,  even  when  some  of 
the  cases  provided  for  may  be  equally  within  the  reach  of  each.*  A 
statute  authorizing  an  acknowledgment  to  be  taken  before  a  mayor  or  a 
justice  is  not  repealed  as  to  acknowledgments  before  a  mayor  by  a 
later  statute  authorizing  such  acknowledgments  to  be  taken  1^  a  com- 
missioned justice;  the  two  provisions  will  stand  together,  the  latter  as 
cumulative  of  the  former.* 

175.  Revision,  Codification  and  Consolidation. — As  a  general  rule, 
the  enactment  of  revisions,  codes  and  compilations,  and  of  statutes 
manifestly  designed  to  embrace  an  entire  subject  of  legislation,  operates 
to  repeal  former  acts  dealing  with  the  same  subject,  although  there 
is  no  repealing  clause  to  that  effect.'    The  application  of  the  rule  is 

20.  Beala  v.  Hale,  4  How.  87,  11  States  v.  67  Packages  Dry  Gfoods,  17 
U.  S.  (L.  ed.)  865;  Chicago,  etc,  R.  How.- 85,  15  U.  S.  (L.  ed.)  54;  Mori- 
Co.  V.  United  States,  127  U.  S.  406,  us  v.  Arthur,  95  U.  S.  144,  24  U.  S. 
8  S.  Ct.  1194,  32  U.  S.  (L.  ed.)  180;  (L.  ed.)  420;  Saxonville  Mills  v.  Eus- 
Utah  University  v.  Richards,  20  Utah  sell,  116  U.  8.  13,  6  S.  Ct.  237,  29  U. 
457,  59  Pac.  96,  77  A.  S.  R.  928.  S.  (L.  ed.)  554. 

1.  Cameron  v.  Pacific  Lime,  etc.,  6.  Daviess  v.  Fairbaim,  3  How. 
Co.,  73  Ore.  510,  144  Pac.  446,  Ann.  636,  11  U.  S.  (L.  ed.)  760. 

Cas.  1916E  769  and  note.  7.  Kohlsaat  v.  Murphy,  96  U.   S. 

2.  Ex  parte  Yerger,  8  Wall.  85,  19  153,  24  U.  S.  (L.  ed.)  844;  United 
U.  S.  (L.  ed.)  332  States  v.  Allen,  163  U.  S.  499,  16  S. 

3.  Fabbri  v.  Murphy,  95  U.  S.  191,  Ct.  1071,  41  U.  S.'  (L.  ed.)  342;  Unit- 
24  U.  S.  (L.  ed.)  468.  ed  States  v.  Ranlett,  172  U.  8.  133, 

4.  Distilled  Spirits,  11  Wall.  356,  19  S.  Ct.  114,  43  U.  S.  (L.  ed.)  393; 
20  U.  S.  (L.  ed.)  167.  Bartlet  v.  King,  12  Mass.  537,-  7  Am. 

6.  Wood  V.  United  States,  16  Pet.  Dec.  99  and  note;  Boston  Ice  Co.  v. 
342,  10  U.  S.  (L.  ed.)  987;  United  BoBtos,  eto.,  B.  Co.,  TT  N.  H.  6,  86 
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not  dependent  on  the  inconsistency  or  repugnancy  of  the  new  legis- 
lation and  the  old;  for  the  old  legislation  will  be  impliedly  repealed 
by  the  new  even  though  there  is  no  repugnancy  between  them.*  A. 
mere  compilation  of  laws  which  is  not  a  code  or  a  revision  does  not 
have  the  effect  of  repealing  existing  statutes  not  included  therein.' 
But  where  a  statute  is  revised,  or  a  series  of  acts  on  the  same-  subject 
is  revised  and  consolidated  into  one,  all  parts  and  provisions  of  the 
former  act  or  acts,  that  are  omitted  from  the  revised  act,  are  repealed,** 
even  though  the  omission  may  have  been  the  result  of  inadvertence,'* 
and  unless  the  earlier  provision  is  continued  in  force  by  a  saving 
clause.**  It  has,  however,  been  held  that  the  omission  of  a  statute 
from  a  revision  does  not  effect  its  repeal,  although  all  statutes  within 
its  purview  which  are  not  contained  within  it  are  expressly  repealed  by 
it,  if  no  provision  in  the  revision  attempts  to  deal  with  the  subject 
matter  of  the  omitted  statute.**  Where  a  statute  is  intended  to  cover 
all  the  ground  of  prior  ones  on  the  same  subject,  and  revises  the  entire 
law  on  such  subject,  all  prior  conflicting  laws  will  be  repealed  whether 
they  are  general  or  special  acts.  But  where  the  scheme  of  revision 
clearly  implies  a  compilation  and  continuation  of  existing  general 
laws,  together  with  such  changes  as  are  necessary  to  harmonize  them, 
the  revised  laws  will  not  operate  as  a  repeal  of  a  special  statute  which 
has  already  engrafted  an  exception  upon  the  general  law.**  A  pro- 
viaon  in  a  code  to  the  effect  that  no  act  of  a  private  or  local  nature 
shall  be  repealed  by  any  of  its  sections  saves  from  repeal  all  the  pro- 
visi<m8  of  a  private  or  locsd  act,  even  though  some  of  tiiem  may  be  of  a 
public  nature,  and  not  marely  such  provisions  therein  as  are  of  a 
private  or  local  nature.*'  It  has  been  held  that  where  two  inconsist- 
ent statutes  are  carried  into  the  codified  law,  the  one  la£|t  passed,  which 
is  the  later  declaration  of  the  legidative  will,  should  prevail.**    It  has 

Ati.  356,  Aim.  Cas.  1914A  1090,  45  10.  Stewart  v.  Kahn,  11  Wall.  493, 

L.R.A.(N.S.)   835;  People  v.  Moraa  20  U.  S.  (L.  ed.)  176;  Morris  v.  In- 

123  N.  Y.  254,  26  N.  E.  412,  20  A.  S.  dianapolis,   177   Ind.   369,   94   N.   E. 

B.  -732,  10  L.R.A.  109;  Pratt  Insti-  705,  Ann.  Cas.  1915A  65;  Frederick 

tnte  v.  New  York,  183  N.  Y.  151,  75  v.  Groshon,  30  Md.  436,  96  Am.  Deo. 

N.  E.  1119,  5  Ann.  Cas.  198  and  note;  591. 

State  T.  Milwaukee  Electric  R.,  etc.,  Notes:  88  A.  S.  R.  289;  5  Ann.  Cas. 

Co.,  144  Wis.  386, 129  N.  W.  623, 140  203. 

A.  S.  R.  1025.  See  supra,  par.  173. 

Note:  14  Am.  Dec.  210.  11.  Note:  5  Ann.  Cas.  203. 

8.  Morris  V.  Indianapolis,  177  Ind.  12.  Wright  v.  State,  5  Ind.  290,  61 
369,  94  N.  E.  705,  Ann.  Cas.  1915A  Am.  Dec.  90. 

65;  State  v.  Wilson,  43  N.  H.  415,  82  13.  Hammer  v.  State,  173  Ind.  199, 

Am.  Dec.  163;  Pratt  Institute  v.  New  89  N.  E.  850,  140  A.  S.  R.  248,  21 
York,  183  N.  Y.  151,  75  N.  E.  1119,.  Ann.  Cas.  1034,  24  L.R.A.(N.S.)  795. 

5  Ann.  Cas.  198  and  note.  14.  Note:  88  A.  S.  R.  288. 

Note:  88  A.  S.  R.  292.  16.  State  v.  Womble,  112  N.  C.  862, 

See  supra,  par.  167.  17  S.  E.  491,    19  L.R.A.  827. 

9.  Note:  88  A.  S.  R.  288,  289.  16.  Adkins  v,  Arnold,   235  U.   S. 
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also  been  held  that  where  a  code  adopted  as  one  act  containa  two  in- 
consistent sections,  the  one  later  in  portion  will  prevail,  as  from  its 
position  it  is  presumed  to  be  the  last  expression  of  the  legislative  will,*' 
but  this  doctrine  is  of  infrequent  application,  as  the  true  rule  is  to 
harmonize  the  whole  code,  if  possible.**  Re-enacting  into  a  code  the 
general  provisions  of  prior  laws  does  not,  it  has  been  held,  repeal  the 
exceptions  to  which  these  general  provisions  were  subject.**  The 
efficacy  of  a  statute  is  not  impaired  by  splitting  it  up  when  carrying  it 
into  a  revisal  and  placing  the  different  sections  under  appropriate 
heads.*' 

176.  Repeal  by  Constitational  Provisions. — A  constitutional  provi- 
sion will,  the  same  as  an  ordinary  statutory  provision,  repeal  by  impli- 
cation prior  legislative  provisions  inconsistent  therewith.*  The  consti- 
tution repeals  only  to  the  extent  of  the  inconsistency,  and  the  prior  act 
may  be  so  amended  as  to  be  brought  into  harmony  with  the  constitu- 
tion.* Even  though  one  section  of  a  code  may  be  impliedly  repealed  by 
a  constitutional  provision  with  which  it  conflicts,  there  is  no  repeal  of 
another  section  which  may  be  reconciled  with  the  constitution.*  To 
work  a  repeal  by  implication  the  repugnancy  must  be  necessary  and 
obvious,  for  if  the  statute  and  the  constitutional  provision  can  be 
harmonized,  this  must  be  done,  and  the  statute  allowed  to  stand.*  In 
determining  whether  a  constitution  repeals  or  makes  void  an  act  passed 
before  the  constitution  became  operative,  the  rule  is  that  if  an  act 
passed  prior  to  the  time  the  constitution  took  effect  would  be  invalid 
if  passed  after  that  time,  then  such  prior  act  is  rendered  invalid  by  the 
constitution.*  The  implied  repeal  of  a  statute  by  the  adoption  of  a 
conflicting  constitutional  provision  is  usually  prospective  only  in 
its  operation.*    And,  since  it  is  a  general  rule  that  a  constitution 

417,  35  S.  Ct.  118,  59  U.  S.  (L.  ed.)  A.  8.  R.  93;  Washingtonian  Home  v. 

294;  Hillsborough  County  v.  Jackson,  Chicago,  -157  Dl.  ili,  41  N.  E.  893, 

68  Fla.  210,  30  So.  423,  138  A.  S.  B.  29  L.RJL;  798;  Fester  v.  Brayton,  146 

110  and  note,  19  Ann.  Cas.  148;  State  Ind.  71,  44  N.  E,  37,  32  L.B.A.  578. 

V.  Montana  R.  Co.,  21  Mont.  221,  53  Note:  88  A.  S.  R.  294. 

Pae.  623,  45  L.R.A.  271.  2.  Note:  88  A.  S.  B.  294.     See  so- 

17.  Note:  88  A.  S.  B.  287,  288.  pra,  par.  158. 

18.  Iglehart  v.  Iglehart,  204  U.  S.  3.  Robinson  v.  Southern  Pac.  Co., 
478,  27  S.  Ct.  329,  51  U.  S.  (L.  ed.)  105  Cal.  526,  38  Pac.  94,  722,  28 
576.  L.B.A.  773. 

19.  Miller  v.  Mercier,  3  Mart.  N.  S.  4.  Note:  88  A.  S.  E.  294. 

(La.)  236,  15  Am.  Dec.  156  and  note.       5.  Monaghan    v.    Lewis,    6    Penn. 

20.  State  v.  Lewis,  142  N.  C.  626,  (Del)  218,  59  Atl.  948,  10  Ann.  Cas. 
55   S.    E.   600,   9   Ann.   Cas.   604,  7   1048. 

L.R.A.(N.S.)  669.  6.  Washingtonian  Home  t.  Chicago, 

1.  Nftrton    V.    Brownsville    Taxing   157  HI.  414,  41  N.  B.  893,  29  L.R.A 
Dist.  Com'rs,  129  U.  S.  479,  9  S.  Ct.   198;   Evans  v.  PhiUipi,  117  Pa.  St. 
322,  32  U.  S.  (L.  ed.)  774;  People  v.   226, 11  AtL  630,  2  A.  S.  B.  666. 
Kerber,  162  CaL  731,  93  Pao.  878, 125 
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should  not  be  construed  to  have  retroactive  effect,'  a  law  that  is  valid 
when  passed,  and  regularly  enacted  as  then  required,  is  not  neces- 
sarily abrogated  or  repealed  by  a  subsequent  constitutional  provision 
requiring  the  pursuance  of  other  and  dififerent  methods  or  forms  of 
legislation  than  those  which  were  adequate  when  the  law  was  passed, 
for  that  would  be  to  make  such  constitutional  requirement  retroactive.* 
177.  Repeal  of  Special  or  Local  by  General  Acts. — It  has  been  broad- 
ly stated  that  the  rule  as  to  repeals  implied  from  repugnancy  of  provi- 
sions applies  as  well  between  a  general  and  a  special  or  local  act  as 
between  two  general  ones,'  and  that  there  is  no  rule  which  prohibits 
,  the  repeal  of  a  special  act  by  a  general  one,  the  question  being  always 
one  of  intention.*'  It  is  unquestionably  true  that  where  the  provisions 
of  a  general  and  of  a  local  or  special  act  are  so  irreconcilably  con- 
flicting that  both  cannot  be  given  effect,  the  inconsistent  provisions 
of  tiie  earlier  local  or  special  act  are  repealed  by  imphcation.  It  is, 
however,  equally  true  that  the  presumption  against  implied  repeals 
has  peculiar  and  special  force  when  the  conflicting  provisions  which 
are  thought  to  work  a  repeal  are  contained  in  a  local  or  special  act 
and  a  later  general  act.**-  The  presumption  is  that  the  special  is 
intended  to  remain  in  force  as  an  exception  to  the  general  act,*^ 
especially  where  both  laws  were  enacted  at  the  same  time,  or  are 
substantially  contemporaneous.**  And  there  is  a  tendency  to  hold 
that  where  there  are  two  acts,  one  a  special  or  local  act  which  cer- 
tainly includes  the  matter  in  question,  and  the  other  a  general  act 
which,  standing  alone,  would  include  the  same  matter,  so  that  the  pro- 
■vTsions  of  the  two  acts  conflict,  the  special  or  local  act  must  be  given 
the  effect  of  establishing  an  exception  to  the  general  act.**  Hence,  it 
is  a  canon  of  statutory  construction  that  a  later  statute,  general  in  its 
terms  and  not  expressly  repealing  a  prior  special  statute,  will  ordi- 
narily not  affect  the  special  provisions  of  the  earlier  statute.**    It  has 

7.  See  Constitutional  Law,  vol.  6,  U.  S.  83,  22  S.  Ct.  582,  46  U.  S. 
p.  33.  (L.  ed.)  816;  State  v.  Hammond  Pack- 

8.  Cutting  V.  Taylor,  3  S.  D.  11,  ing  Co.,  110  La.  180,  34  So.  368.  98 
61  N.  W.  949,  15  L.R.A.  691.  A.   S.   R.  4.59;   Jersey  City  v.   Hall, 

9.  Howard  v.  Hnlbert,  63  Kan.  793,  79  N.  J.  L.  559,  76  Atl.  1058,  Ann. 
66  Pac.  1041,  88  A.  S.  R.  267.  Gas.  1912A  696;  Nelden  v.  Clark,  20 

10.  People  V.  McCann,  247  111.  130,  Utah  382,  59  Pac.  524,  77  A.  S.  R. 
93  N.  E.  100,  20  Ann.  Cas.  490.  917;  Utah  University  v.  Richards,  20 

11.  Petri  V.  F.  E.  Creelman  Lumber  Utah  457,  59  Pac.  96",  77  A.  S.  R.  928. 
Co.,  199  U.  S.  487,  26  S.  Ct.  133,  50  Note:  88  A.  S.  R.  290. 

U.  8.  (L.  ed.)  281.  '  See  infra,  par.  180. 

Note:  88  A.  S.  R.  282.  14.  Nelden  v.  Clark.  20  Utah  382, 

12.  Rodgers  v.  United  States,  185  59  Pac.  524,  77  A.  S.  R.  917;  Utah 
U.  S.  83,  22  S.  Ct.  582,  46  U.  S.  (L.  University  v.  Richards,  20  Utah  457, 
ed.)   816;  Washington  v.  MiUer,  235  69  Pac.  96,  77  A.  S.  R.  928. 

U.  S.  422,  35  S.  Ct.  119,  59  U.  S.  (L.       16.  In    re   Louisville   Underwriters, 
ed.)  295.  134  U.  S.  488,  10  S.  Ct.  587,  33  U.  S. 

13.  Rodgers  T.  United   States,  186   (L.  ed.)   991;  Smithmeyer  v.  United 
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been  said  that  it  is  a  principle  that  a  general  statute  without  negative 
words  will  not  repeal  by  implication  from  their  repugnancy  the  pro- 
visions of  a  former  one  whioli  is  special  or  local,  unless  there  is  some- 
thing in  the  general  law  or  in  the  course  of  legislation  upon  its  subject 
matter  that  makes  it  manifest  that  the  legislature  contemplated  and 
intended  a  repeal.**  More  briefly  stated,  the  general  rule  is  that  a 
general  statute  does  not  repeal  a  special  statute  unless  the  purpose 
so  to  do  is  clearly  manifest.*'  This  is  not  a  rule  of  positive  law,  but 
of  construction,  and  it  must  yield  where  there  is  a  manifest  legislative 
intention  that  the  general  act  shall  be  of  universal  application,  not- 
withstanding the  prior  special  or  local  act.**  An  intent  to  repeal  the 
inconsistent  provisions  of  the  earlier  special  act  may  be  inferred  from 
the  fact  that  the  provisions  of  the  two  acts  are  so  glaringly  repug- 
nant to,  and  so  radically  irreconcilable  with,  each  other  as  to  render 
it  impossible  for  both  to  stand.  *•  Arid  the  fact  that  the  general  stat- 
ute is  couched  in  negative  terms  is  indicative  of  a  legislative  purpose 
to  have  it  replace  all  others  upon  the  same  subject.*"  But,  unles 
there  is  a  plain  indication  of  an  intent  that  the  general  act  shall 
repeal  the  special  act,  the  special  act  will  continue  to  have  efifect,  and 

States,  147  U.  S.  342,  13  S.  Ct.  321,  United  States,  226  U.  S.  420,  33  S. 

37  U.  S.  (L.  ed.)  196;  Lees  v.  United  Ct.  170,  57  U.  S.  (L.  ed.)  281;  United 

States,  150  U.  S.  476,  14  S.  Ct.  163,  States  v.  Winslow,  227  U.  S.  202.  33 

37  U.  S.  (L.  ed.)  1150;  In  re  Hohorst,  S.  Ct.  253,  57  U.  S.  (L.  ed.)  481;  Nor- 

150  U.  S.  653,  14  S.  Ct.  221,  37  U.  S.  wich   v.  Johnson,  86  Conn.  151,  84 

(L.    ed.)    1211;Rodgers   v.    United  Ati.  727.  41  L.R.A.(N.S.)  1024;  HoW- 

States,  185  U.  S.  83,  22  S.  Ct.  582,  ard  v.  Hulbert,  63  Kan.  793,  66  Pac. 

46  U.  S.  (L.  ed.)  816;  New  York,  etc.,  1041,  88  A.  S.  R.  267;  State  v.  La 

R.  Co.  V.  Bridgeport  Traction  Co.,  65  Grave,  23  Nev.  25,  41  Pac.  1075,  62 

Conn.   410,   32   Ati.   953,   29    L.R.A.  A.  S.  R.  761;  State  v.  South  Kings- 

367;  Howard  v.  Hulbert,  63  Kan.  793,  town,  18  R.  I.  258,  27  Ati.  599,  22 

66  Pac.  1041,  88  A.  S.  R.  267;  Com.  L.R.A.  65;  Utah  University  v.  Rich- 

V.  Weller,  14  Bush  (Ky.)  218,  29  Am.  ards,  20  Utah  457,  69  Pac.  96,  77  A. 

Rep.  407;  People  v.  Knox,  166  N.  Y.  S.  R.  928. 

444,   60   N.    E.   17,   54   L.R.A.   589;  18.  Howard    v.    Hulbert,    63    Kan. 

Kuehler  v.  Weaver,  23  Okla.  420,  100  793,  66  Pac.  1041,  88  A.  S.  R.  267; 

Pac.  915,  18  Ann.  Cas.  462;  Evans  v.  Key  v.  Harris,  116  Tenn.  161,  92  S.  W. 

Phillipi,  117  Pa.  St.  226,  11  Ati.  630,  235,  8  Ann.  Cas.  200. 

2  A.   S.  R.  655;   Com.  v.  Moir,  199  Note:  88  A.  S.  R.  283. 

Pa.  St.  534,  49  Ati.  351,  85  A.  S.  R.  19.  Howard   v.    Hulbert,    63    Kan. 

801,  53  L.R.A.  837.  793,  66  Pac.  1041,  88  A.  S.  R.  267; 

Note:  88  A.  S.  R.  282.  Hall  v.  Dunn,  52  Ore.  475,  97  Pac 

16.  Howard  v.  Hulbert,  63  Kan.  811,  25  L.R.A. (N.S.)  193;  Com.  "v. 
793.  66  Pac.  1041,  88  A.  S.  R.  267;  Blaekley,  198  Pa.  St.  372,  47  AtL 
Rymer  v.  Luzerne  County,  142  Pa.  St.  1104,  52  L.R.A.  367. 

108,  21  Ati.  794,  12  L.R.A.  192;  Utah  Note:  88  A.  S.  R.  284. 

University  v.  Richards,  20  Utah  457,  20.  Howard    v.    Hulbert,    63    Kan. 

59  Pac.  96,  77  A.  S.  R.  928.  793,  66  Pac.  1041,  88  A.  S.  R.  267; 

17.  United  States  v.  Gear,  3  How.  Allaby  v.  Mauston  Electric  Service 
120,  11  U.  S.  (L.  ed.)  523;  Rodgers  v.  Co.,  135  Wis.  345,  116  N.  W.  4,  16 
United  States,  185  U.  S.  83,  22  S.  Ct.  L.R.A.(N.S.)  420. 

582,  46  U.  S.  (L.  ed.)  816;  Ex  parte 
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the  general  words  witlx  which  it  conflicts  will  be  restrained  and  modi- 
fied accordingly.*  Powers  and  privileges  granted  to  a  public  or  pri- 
vate corporation  by  special  act  or  charter  are  not  affected  by  subse- 
quent general  legislation  on  the  same  subject  when  there  is  no  such 
inconsistency  between  the  two  statutes  as  that  both  may  not  stand 
and  operate.* 

178.  Repeal  of  General  by  Special  or  Local  Acts. — It  is  well  settled 
that  a  special  or  local  law  repeals  an  earlier  general  law  to  the  extent 
of  any  irreconcilable  conflict  between  their  provisions,  or  speaking 
more  accurately,  it  operates  to  engraft  on  the  general  statute  an 
exception  to  the  extent  of  the  conflict.^  But  such  a  construction  should 
be  applied  with  caution,  and,  to  have  this  effect,  the  subsequent  special 
act  should  be  plainly  irreconcilable  with  the  provisions  of  the  prior 
general  law;  if  the  two  acts  are  not  repugnant  and  effect  may  be 
given  to  both  no  repeal  by  implication  will  result.*  The  re-enactment 
of  an  existing  general  statute,  and  making  it  applicable  only  to  a 
particular  county,  does  not  repeal,  supersede  or  affect  the  operation 
of  jihe  general  law.*  Where  different  remedies  are  provided  by  a 
special  act  and  an  earlier  general  act,  if  the  remedy  provided  by  the 
later  act  is  not  incompatible  with  the  remedy  provided  by  the  earlier 
general  law,  both  acts  may  stand.*  A  general  law  will  not  be  held 
to  be  impliedly  repealed  by  a  law  granting  a  charter  to  a  municipal 
corporation  where  effect  may  reasonably  be  given  to  the  provisions 
of  both  laws.'  Penal  statutes  passed  under  and  by  virtue  of  the 
police  power  of  the  state  may  not  be  limited  or  cut  down  in  their 
operation  by  ordinances  passed  by  municipal  corporations  under 
the  police  power,  though  it  has  been  held  the  city  may  impose  addi- 
tional penalties.* 

1.  State  T.  Hammond  Packing  Co.,  38  S.  E.  996,  64  L.R.A.  294;  State  v. 
110  La.  180,  34  So.  368;  98  A.  S.  E.  Clarke,  54  Mo.  17,  14  Am.  Rep.  471; 
459.  State  v.  Cosgrave,  85  Neb.  187,  122 

2.  SUte  v.  Stoll,  17  WaU.  425,  21  N.  W.  885,  26  UR.A.(N.S.)  207. 
U.  S.   (L.  ed.)   650;  Cass  County  v.       Note:  88  A.  S.  R.  286. 

Gillett,  100  U.  8.  585,  25  U.  S.  (L.  ed.)  4.  Ex  parte  Garza,  28  Tex.  App. 

585;   Clay  County  v.  Society  for  Sav.,  381,  13  S.  W.  779, 19  A.  S.  R.  845. 

104  U.  S.  579,  26  U.  S.  (L.  ed.)  856;  Note:  88  A.  S.  R.  287. 

Louisiana  v.  Taylor,  105  U.  S.  454,  26  5.  Poindexter  v.  May,  98  Va.  143. 

U.  S.  (L.  ed.)  1133;  Huron  v.  Second  34  S.  E.  971,  47  L.R.A.  588. 

Ward    Sav.    Bank,   86   Fed.    272,   49  6.  State  v.  Cosgrave,  85  Neb.  187, 

L.R.A.  534;  New  York,  etc.,  R.  Co.  v.  122  N.  W.  885,  26  L.R.A.(N.S.)  207. 

Bridgeport  Traction  Co.,  65  Conn.  410,  7.  Michigan  Telephone  Co.  v.  Ben- 

32  Atl.  953,  29  L.R.A.  367.  ton  Harbor,  121  Mich.  512,  80  N.  W. 

i.  Walla  Walla  v.  WaUa  Walla  Wa-  386,  47  L.R.A.  104. 

tcr  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  43  8.  State  v.  Cosgrave,  85  Neb.  187, 

U.  S.  (L.  jed.)  341;  United  States  v.  122  N.  W.  885,  26  L.R.A.(N.S.)  207. 

Matthews,  173  U.  S.  381,  19  S.  Ct.  See  Municipal  Cobporations,  vol.  19, 

413,  43  U.  S.  (L.  ed.)  738;  Western,  p.  803. 
etc.,  R.  Co.  V.  Atlanta,  113  Qa.  537, 
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179,  Criminal  Statutes. — The  general  rules  relating  to  the  repeal 
of  statutes  by  implication  are  as  applicable  to  penal  statutes  as 
they  are  to  any  other  class.'  As  is  true  of  other  statutes,*"  a  penal 
act,  in  order  to  repeal  a  prior  one,  must  relate  to  the  same  subject 
and  have  the  same  object  in  view.**  There  can  be  no  implied  repeal 
of  a  statute  relating  to  one  offense  by  a  later  statute  relating  to  a 
different,  though  similar,  offense.**  But  if  a  criminal  act  deab  with 
the  same  subject  as  a  prior  act  and  is  inconsistent  with  and  repug- 
nant to  the  prior  act,  the  latter  will  be  repealed  by  implication  to  the 
extent  of  the  inconsistency.*'  Thus  where  a  later  statute  defines  an 
offense  that  is  described  in  an  earlier  statute,  the  earlier  statute  is 
repealed ;  **  and  the  same  result  follows  where  the  new  statute  changes 
the  penalty,*'  aa  where  punishment  by  fine  or  imprisonment  is 
changed  to  fine  and  imprisonment.**  Where  there  is  no  real  and 
irreconcilable  conflict  between  the  two  acts,  and  effect  can  be  given 
to  both,  this  will  be  done.*'  A  statute  relating  to  the  crime  of  rape  is 
not  repealed  by  implication  by  an  amendatory  act  which  is  in  the 
exact  language  of  the  original  statute,  except  that  the  age  of  con- 
sent is  made  sixteen  years  instead  of  fourteen  years,  and  in  the  proviso 
life  imprisonment  is  imposed  in  case  the  child  is  under  twelve  years 
of  age,  instead  of  ten  as  provided  in  the  former  act.  These  changes 
indicate  no  intent  on  the  part  of  the  legislature  to  strike  down  the 
former  law  and  release  persons  guilty  of  offenses  thereunder  from 
liability,  but  on  the  contrary  clearly  manifest  a  purpose  to  continue 
and  enlarge  the  provisions  of  the  existing  statute.**  An  act  providing 
for  the  holding  of  special  terms  of  courts  for  the  trial  of  criminal 
causes  is  not  repealed  by  a  subsequent  act  authorizing  such  courts, 
when  unable  at  the  regular  terms  to  dispose  of  all  the  business  pend- 
ing therein,  to  hold  special  terms  to  be  devoted  exclusively  to  the 
civil  and  chancery  docket.  Such  acts  are  entirely  consistent  with  each 
other,  and  may  both  operate  together.*' 

180.  Contemporaneous  Statutes. — The  presumption  against  implied 
repeals  is  especially  strong  where  provisions  supposed  to  conflict  were 

9.  Note:  88  A.  S.  R.  290.  v.  Ohio,  etc.,  R.  Co.;  64  Dl.  542,  16 

10.  See  supra,  par.  171.  Am.  Rep.  565;  Wharton  v.  State,  5 

11.  Note:  88  A.  S.  R.  291.  Cold.  (Tenn.)  1,  94  Am.  Dec.  214. 

12.  Ex  parte  Wehb,  225  U.  S.  663,       Note:  88  A.  S.  R.  292. 

32  S.  Ct.  769,  56  U.  S:  (L.  ed.)  1248;  16.  United  States  v.  Tynen,  11  Wall. 
Garvey's  Case,  7  Colo.  384,  3  Pac.  903,  .88,  20  U.  S.  (L.  ed.)  153. 
49  Am.  Rep.  358;  State  v.  Coleman,  17.  State  v.  McOuire,  84  Conn.  470, 
117  La.  973,  42  So.  471,  8  Ann.  Cas.  80  Atl.  761,  38  L.R.A.(N.S.)  1045; 
880;  Com.  v.  Huntley,  156  Mass.  236,  Territory  v.  Harwood,  15  N.  M.  424, 
30  N.  E.  1127,  15  L.R.A.  839.  110  Pac.  556,  29  L.R.A.(N.S.)  504. 

15.  Note:  88  A.  S.  R.  291.    ,  Note:  88  A.  S.  R.  292. 

14.  Johns  V.  State,  78  Ind.  332,  41       18.  Heath  v.   State,  173  Ind.  296, 
Am.  Rep.  577.  90  N.  E.  310,  21  Ann.  Cas.  1056. 

16.  United  States  v.  Claflin,  97  U.  S.       19.  State  v.  Hughes,  2  Ala.  102,  36 
546,  24  U.  S.  (L.  ed.)  1082;  Wilson  Am.  Dec.  41L 
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passed  at  nearly  the  same  time;  for  the  presumption  rests  on  the 
improbabihty  of  a  change  of  intention,  or,  if  such  change  occurred, 
on  the  probability  that  the  legislature  would  have  expressed  it  in  a 
diflferent  act,  with  an  express  repeial  of  the  first.'®  Effect  should  be 
given,  if  possible,  to  statutes  in  pari  materia,  enacted  at  the  same  legis- 
lative session,  sjid  where  two  acts  relating  to  the  same  subject  were 
under  consideration  and  enacted  at  the  same  session  of  the  legisla- 
ture, the  courts,  it  has  been  said,  will  exhaust  all  the  resources  of  in- 
terpretation before  coming  to  the  conclusion  that  there  is  an  irrecon- 
cilable repugnancy  between  them  and  that  one  repeals  the  other.* 
Acts  passed  at  the  same  legislative  session  are  construed  as  one  act  on 
the  same  subject  And,  instead  of  holding  such  acts  repugnant,  the 
courts  will  give  effect  to  both,  although  in  order  to  do  so  it  becomes 
necessary  to  engraft  one  on  the  other,  or  incorporate  the  earlier  into 
the  later  act,  as  an  exception  to  its  provisions.'  The  fact  that  two  stat- 
utes were  passed  at  the  same  session  of  the  legislature,  and  took  effect 
on  the  same  day,  is  strong  evidence  that  they  were  intended  to  stand 
together.'  But  there  may  be  an  impHed  repeal  even  in  the  case  of 
contemporaneous,  or  nearly  contemporaneous,  statutes.* 

181.  Saving  Clauses  and  Statutes. — Where  it  may  be  doubtful 
whether  the  legislature  intended  to  preserve  the  substance  of  a  former 
statute  when  enacting  an  amendatory  statute,  the  doubt  is  set  at  rest, 
and  the  theory  of  a  repeal  by  implication  disposed  of,  by  a  gen- 
eral statute,  declarative  of  the  continuing  policy  of  the  state,  that  the 
repeal  of  any  statute  shall  not  have  the  effect  to  release  or  extinguish 
any  penalty  or  Uahility  incurred  under  such  statute  unless  the  repeal- 
ing act  expressly  so  provides.*  There  can  be  no  repeal  by  implica- 
tion where  the  act  expressly  provides  that  prior  acts  shall  continue  in 
force.*  A  clause  saving  from  repeal  an  act  that  is  not  within  the 
intent,  but  might  have  appeared  to  come  within  the  language,  of  the 
repealing  clause,  merely  operates  as  a  proviso,  and  is  no  sense  a 
re-enactment  or  extension  of  the  act  so  excepted.  It  makes  no  new 
law.'  The  declaration  in  an  act  that  certain  prior  statutes  shall  not 
be  affected  by  it  will  not  warrant  the  inference  that  all  other  statutes 
on  similar  subjects  not  mentioned  are  repealed.'  The  provision  of 
a  dispensary  act  that  it  does  not  repeal  any  law  that  tends  to  pro- 
hibit, retard,  restrain  or  restrict  the  traffic  in  intoxicating  drinks 

20.  Utah  University  ▼.  Richards,  20  4.  See  supra,  par.  167, 176. 

Utah  457,  59  Pac.  96,  77  A.  S.  R.  928.  6.  Heath  v.  State,  173  Ind.  296,  90 

Note:  88  A.  S.  R.  289.  N.  E.  310,  21  Ann.  Cas.  1056. 

1.  Duffy  ▼.  Cooke,  239  Pa.  St.  427,  6.  Note:  88  A.  S.  R.  273. 

86  Atl.  1076,  Ann.  Cas.  1915A  550.  7.  Com.  v.  Moir,  199  Pa.  St.  534.  49 

2.  Note:  88  A.  S.  R.  290.  Atl.  351,  85  A.  S.  R.  801,  53  L.R.A. 
8.  Com.  V.  Huntley,  156  Mass.  236,   837. 

30  N.  E.  1127, 15  L.R.A.  839.  8.  Note:  88  A.  S.  E.  281. 
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does  not  refer  to  general  or  special  laws  regulating  the  metiiod  of 
obtaining  licenses  to  sell  liquor,  and  such  l&ws  are  repealed.* 

182.  Time  of  Taking  Effect. — A  repeal  by  implication,  the  same  as 
any  other  repeal,  does  not  take  effect  until  the  new  statute  goes  into 
effect  and  becomes  operative.  So,  where  an  act  does  not  go  into 
operation  until  a  future  date,  former  statutes  repealed  thereby  do  not 
become  repealed  until  such  future  date.^** 

Effept  of  Repeal  or  Expiration 

183.  General  Rule. — The  general  rule  is  that  where  a  statute  is 
repealed  without  a  re-enactment  of  the  repealed  law  in  subetantially 
the  same  terms,  and  there  is  no  saving  clause  or  a  general  statute 
limiting  the  effect  of  the  repeal,  the  repealed  statute,  in  regard  to  its 
operative  effect,  is  considered  as  if  it  had  never  existed,  except  as  to 
matters  and  transactions  past  and  cloBed.?*  There  are  cases  which  go 
so  far  as  to  say  that  the  unqualified  r^)eal  of  a  law  as  effectually  de- 
stroys rights  and  liabilities  dependent  upon  it,  not  past  and  concluded, 
as  if  the  statute  had  never  existed.  It  is,  however,  putting  it  strongly 
enough  to  say  that  an  unqualified  repeal  operates  to  destroy  inchoate 
lights,  as  a  release  of  imperfect  obligations,  and  as  a  remission  of 
ipenaJties  and  forfeitures  dependent  upon  the  destroyed  statute.** 
When  an  act  expires  by  its  own  limitation  the  effect  upon  past  trans- 
actions is  the  same  as  if  it  were  repealed  at  that  time.**  The  authori- 
ties are  almost  unanimous  to  the  effect  that  a  subsequent  repeal  mak- 
ing the  act  lawful  will  not  act  retrospectively,  so  as  to  render  that 
lawful  which  was  done  in  violation  of  the  law.  Where  a  contract 
hiade  in  violation  of  a  statute  is  void,  the  subsequent  repeal  of  the 
statute  does  not  make  it  valid.**  ,     .,. 

184.  Common  Law  Rule  Reviving  Former  Law.— It  is  a  famihar 
rule  of*  the  common  law  governing  statutory  construction  that  when 
a  repealing  statute  is  itself  repealed,  the  first  statute  is  revived,  with- 
out formal  words  for  that  purpose,  in  the  absence  of  any  contrary 
intention  expressly  declared  or  necessarily  to  be  implied  from  the 
enactment  or  some  general  statiite.**    And,  while  there  is  authority 

'  W   Not?  88  AS  rS  West,  4  N.  H.  285,  17  Am.  Dec  423. 

S:  Sahoney  7.  IJe,  5  Wyo.  520,       fSe:  8  Am.  Dec.  693 

2£;3?S.V.-621,54U.'S.  (L.  e^)    ^^^t.  4g^0  U.^S^(L.^eJ.)^559; 

■  ii  The  Irresistible,  7  Wheat.  551,  6  E.  357,  65  A    S.  R-  3^  «nd  note; 
n   S    (L  ed )  520;  United  States  v.   People  v.  Montgomery  Connty.  67  N. 

Ir£'^-  ^' "  "•  '• "-  Lsr'.iCLi?i.,ii4?°ri; 
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to  the  contrary,**  it  has  been  held  that  <he  expiration  of  a  repeal- 
ing statute  by  its  own  limitation  ipso  facto  revives  a  statute  which 
has  been  repealed  and  supplied  by  it.*'  It  is  also  a  general  principle 
that  the  repeal  of  a  statute  which  abrogates  the  common  law  operates 
to  reinstate  the  common  law  rule,**  unless  it  appears  that  the  legis- 
lature did  not  intend  such  reinstatement.**  Where  a  repealing 
statute  consists  of  a  revision  of  or  substitute  for  the  original,  as  where 
it  amends  the  former  statute  by  making  it  read  as  set  forth  therein 
at  length,  and  the  object  and  purpose  of  both  are  substantially  the 
same,  no  legislative  change  of  purpose  is  indicated,  and  the  subse- 
quent repeal  of  the  revisory  act  does  not  -work  a  revival  of  the  fiitit 
act.**  The  repeal  of  a  repealing  act  cannot  effect  the  revival  of  any 
previous  act  which  is  repugnant  to  the  provisions  of  the  last  repealing 
act*  Nor  does  the  rule  apply  where  a  local  or  special  law  is  repealed 
by  another  local  or  special  law,  and  the  latter  is  subsequently  repealed. 
In  such  a  case  the  original  statute  is  not  revived  if  there  is  a  general 
law  governing  the  subject.*  And  where  the  repealing  act  is  repealed 
before  it  takes  effect,  its  repeal  does  not  affect  ^e  original  act  in  any 
■way,  it  never  having  actually  become  inoperative.*  It  has  been  held 
that  a  repeal  of  all  former  laws  with  the  exception  of  "all  acts  revived, 
saved  and  enacted"  at  the  same  session,  by  repealing  all  laws  passed 
before,  necessarily  repeals  not  only  all  prior  repealing  laws,  but  pre- 
cludes the  revival  of  all  antecedent  acts  not  saved  by  the  exception,  and 
the  exception  saves  only  such  of  the  antecedent  laws  as  have  before, 
but  at  the  same  session,  been  revived.  The  words  "revived,  saved,  and 
enacted"  mean  such  acts  as  have  been  e^ressly  revived  and  enacted, 
otherwise  the  language  would  have  been,  "which  are  not  hereby 
revived;"  to  revive  a  law  by  repealing  a  repealing  law  is  not  to  enact 
it.* 

185.  Abrogation  of  Common  Law  Rule. — ^By  statute,  in  the  great 
majority  of  jurisdictions,  it  is  now  provided  in  effect  that  the  repeal 
of  a  repealing  statute  shall  not  operate  to  revive  the  original  statute,* 

Dec.  228;  Manchester  Tp.  v.  Wayne  Guano  Co.  v.  North  Carolina  Board  of 

County,  2!}.I  td.  St.  442,  101  Atl.  736,  Agriculture,  171  U.  S.  345,  18  S.  Ct. 

Ann.  Cas.  1918B  278  and  note.  862,  43  U.  S.  (L.  ed.)  191. 

Notes:  94  Am.  Dec  220;  84  A.  S.  B.  20.  People  ▼.  Montgomery  County, 

53;  2  Ann.  Cas.  609;  Ann.  Cas.  1918B  67  N.  Y.  109,  23  Am.  Rep.  94. 

281,  283.  Note:  Ann.  Cas.  1918B  282. 

16.  Note:  94  Am.  Deo.  220.  1.  Converse   v.   United    States,    21 

17.  CoUins    V.     Smith,    6    Whart.  How.  463,  16  U.  S.  (L.  ed.)  192. 
(Pa.)  294,  36  Am.  Dec.  228.  2.  Note:  Ann.  Caa.  1918B  283. 

18.  People  v.  Montgomery  County,  S.  Note:  Ann.  Cas.  1918B  283.'   See 
67  N.  T.  109,  23  Am.  Eep.  94.  supra,  par.  182. 

Note:  Ann.  Cas.  1918B  281.  4.  State  v.  Maryland  Bank,  6  Gill 

See  Common  Law,  vol.  5,  p.  815.  ft  J.  (Md.)  205,  26  Am.  Dec.  561. 

19.  Kohlsaat  v.  Murphv,  96  U.  S.  5.  United   States  v.  Philbrick,   120 
153,  24  U.  S.  (L.  ed.)  844;  Patapsco  U.  S.  52,  7  8.  Ct.  413,  30  U.  S.  (L. 
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but  such  a  provision  will  not  be  allowed  to  override  the  dear  inten- 
tion of  the  legislature  that  the  original  aiSt  should  be  revived.*  It  has 
been  said  that  an  act  declaring  that  the  repeal  of  a  repealing  act  shall 
not  revive  the  first  act  repealed,  being  in  derogation  of  the  common 
law,  is  to  be  strictly  construed;  and  that  it  does  not,  for  example, 
apply  to  an  act  temporarily  suspending  a  former  repealing  act' 
Such  statutes  are  prospective  in  their  operation.*  The  statutory 
rule  against  the  revival  of  a  statute  by  the  repeal  of  a  repealing 
act  relates  to  absolute  repeals,  and  not  to  cases  where  a  statute  is  left 
in  force  and  all  that  is  done  in  the  way  of  repetd  is  to  except  cer- 
tain cases  from  its  operation.  In  snch  cases  the  statute  does  not 
need  to  be  revived,  for  it  remains  in  force,  and  the  exception  being 
taken  away,  the  statute  is  afterwards  to  be  applied  without  the  ex- 
ception ;•  and  the  same  rule  applies  where  a  statute  is  by  a  later 
enactment  discontinued  in  its  operation  with  reference  to  particular 
territory,  and  the  discontinuing  act  is  repealed,"  and  likewise  where 
the  act  repealed  did  not  repeal  but  merely  amended  an  earlier  act** 
186.  Simultaneous  Repeal  and  Re-enactment. — There  is  a  slight 
diversity  of  opinion  as  to  the  effect  of  a  repealing  act  on  so  much  of 
the  repealed  act  as  is  re-enacted  in  the  former.  In  a  few  jurisdic- 
tions the  rule  has  been  laid  down  that  the  simultaneous  repeal  and 
re-enactment  of  a  statute  operate  as  a  repeal  and  interruption  of  the 
former  statute,  and  that  rights  and  liabilities  thereunder  are  not 
preserved  and  cannot  be  enforced.**  But  the  prevailing  view  is  that 
where  a  statute  is  repealed  and  all',  or  some,  of  its  provisions  are  at 
the  same  time  re-enacted,  the  re-enactment  neutralizes  the  repeal, 
and  the  provisions  of  the  repealed  act  which  are  thus  re-enacted  con- 
tinue in  force  without  interruption,  so  that  all  rights  and  Uabilities 
that  have  accrued  thereunder  are  preserved  and  may  be  enforced.-** 

ed.)  559;  Yolo  County  v.  Colgan,  132  12.  CoflSn  v.  Rich,  4S  Me.  507,  71 

Cal.  265,  64  Pac.  403,  84  A.  S.  R.  41;  Am.  Dec.  559. 

People  V.  Sweitzer,  266  111.  459,  107  Note:  11  Aim.  Cas.  474. 

N.  E.  902,  Ann.  Cas.  1916B  586;  Car-  13.  Pacific  MaU   Steamship   Co.  v. 

olina  Grocery  Co.  v.  Burnet,  61  S.  C.  Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.) 

205,  39  S.  E.  381,  58  L.R.A.  687.  805;  United  States  v.  Landram,  118 

Notes:  31  A.  S.  R.  636;  Ann.  Cas.  U.  S.  81,  6  S.  Ct  954,  30  U.  S.  (L. 

1918B  283.  ed.)    58;    Bear    Lake,    etc.,    Water- 

6.  Note:  Ann.  Cas.  1918B  286.  Works,  etc.,  Co.  v.  Garland,  164  U.  S. 

7.  Brown  v.  Barry,  3  Ball.  365,  1  1,  17  S.  Ct.  7,  41  U.  S.  (L.  ed.)  327; 
U.  S.  (L.  ed.)  638.  Lamb  v.  Powder  River  Live  Stock  Co., 

8.  Note:  Ann.  Cas.  1918B  284.  132  Fed.  434,  67  L.R.A.  558;  Forbes 

9.  People  V.  Sweitzer,  266  111.  459,  v.  Board  of  Health,  27  Fla.  189,  9  So. 
107  N.  E.  902,  Ann.  Cas.  1916B  586.  446,  26  A.  S.  R.  63  and  note;  Florida 

Note:  Ann.  Cas.  1918B  284.  Cfflit,  etc.,  R.  Co.  v.  Foiworth,  41  Fla. 

10.  State  v.  Prather,  84  Kan.  169,  1,  25  So.  338,  79  A.  S.  R.  149  and 
112  Pac.  829,  36  L.R.A.(N.S.)  1084.  note;  White  Sewing  Maoh.  Co.  v.  Har- 

11.  Note:  Ann.  Cas.  1918B  286.  ris,  252  HI.  361,  96  N.  B.  857,  Ann. 
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This  rule  applies  where  the  re-enactment  and  repeal  are  by  suc- 
cessive acta  passed  on  the  same  day.**  The  rule  of  construction  appli- 
cable to  acts  which  revise  and  consolidate  other  acts  is,  that  when 
the  revised  and  consolidated  act  re-enacts  in  the  same  or  substan- 
tially the  same  terms  the  provisions  of  the  act  or  acts  so  revised  and 
consolidated,  the  revision  and  consolidation  shall  be  taken  to  be  a 
continuation  of  the  former  act  or  acts,  although  the  former  act  or 
acts  may  be  expressly  repealed  by  the  revised  and  consolidated  act; 
and  all  rights  and  liabilities  under  the  former  act  or  acts  are  pre- 
served and  may  be  enforced.*'  The  repeal  of  a  general  incorporation 
law  by  a  statute  substantially  re-enacting  its  provisions  does  not  termi- 
nate the  existence  of  the  corporations  organized  under  it.**  This  rule 
is  applicable  to  criminal  statutes,  and  where  the  statute  repealed  is 
re-enacted  in  substantially  the  same  terms  by  an  act  which  takes 
effect  at  the  same  time  as  the  repealing  act,  it  is  continued  in  unin- 
terrupted operaticm,  and  judgment  may  be  rendered  upon  a  convic- 
tion under  it,  though  the  offense  was  committed  and  prosecution 
commenced  before  the  repeal.*' 

187.  Repeal  of  Earlier  of  Related  Acts. — ^A  later  law  which  is  mere- 
ly a  re-enactment  of  a  former  law  does  not  repeal  an  intermediate 
act  which  has  qualified  or  limited  the  first  one,  but  the  intermediate 
act  will  be  deemed  to  remain  in  force  and  to  qualify  or  modify  the 
new  act  in  the  same  manner  as  it  did  the  first*'  This  principle  is, 
however,  a  mere  canon  of  construction,  or  aid  to  the  ascertainment 
of  legislative  intent,  and  must  yield  to  the  legislative  intent**  A  stat- 
ute authorizing  service  by  publication  in  suits  before  justices  of  the 
peace  has  been  held  not  to  be  repealed  by  the  repeal  of  a  law  which 
empowered  the  governor  to  designate  the  official  paper  in  which  such 
publication  was  to  be  made.*"  If  the  provisions  of  an  earlier  act  are 
incorporated  into  another  act  by  reference,  instead  of  by  repeating 

Cas.  1912D  536;  Heath  v.  State,  173      Note:  11  Ann.  Cas.  472-473. 

Ind.  296,  90  N.  E.  310,  21  Ann.  Cas.       16.  Forbes    v.    Board    of    Health, 

1056;    Moore    v.    Kenockee    Tp.,    75  27  Fla.  189,  9  So.  446,  26  A.  S.  R. 

Mich.  332,  42  N.  W.  944,  4  L.E.A.  63 ;  White  Sewing  Mach.  Co.  v.  Harris, 

555;   Brown  v.  Pinkerton,  95  Minn.  252  111.  361,  96  N.  E.  857,  Ann.  Cas. 

153,  103  N.  W.  897,  900,  111  A.  S.  R.   1912D  536. 

448;  State  v.  Maasey,  103  N.  C.  356,  9       17.  Forbes  v.  Board  of  Health,  27 

S.   E.  632,  4  L.R.A.   308  and  note;  Fla.  189,  9  So.  446,  26  A.  S.  R.  63. 

Haspel  V.  O'Brien,  218  Pa.  St  146,       Notes:  94  Am.  Dec.  220;  11  Ann. 

67  Atl.   123,  11  Ann.   Cas.  470  and  Cas.  473. 

note;  Tufts  v.  Tufts,  8  Utah  142,  30       18.  Hall  v.  Dunn,  52  Ore.  475,  97 

Pae.  309,  16  L.R.A.  482.  Pac.  811,  25  LJl.A.(N.S.)  193. 

Notes:   88   A.   S.   R.  281;   2  Ann.       Notes:  88  A.  S.  R.  276;  5  Ann.  Cas. 
Cas.  609;  11  Ann.  Cas.  472;  Ann.  Cas.  203. 
1912D  539.  19.  State  v.  Klasen,  123  Minn.  382, 

14.  Note:  11  Ann.  Cas.  473.  143  N.  W.  984,  49  L.R.A.(N.S.)  597. 

15.  Haspel  v.  O'Brien,  218  Pa.  St       20.  Hambel  v.  Davis,  89  Tex.  256, 
146,  67  AtO.  123, 11  Ann.  Cas.  470.        34  S.  W.  439,  69  A.  S.  B.  46  and  note. 
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the  substance  of  the  provisions,  they  become,  by  such  reference,  a 
part  of  the  later  act  and  are  not  affected  by  a  subsequent  repeal  of 
the  earlier  act  to  which  reference  is  thus  made.*  While  a  code  of  civil 
procedure,  which  expressly  repeals  a  former  code  and  "all  acts  amend- 
atory thereof  and  supplemental  thereto,"  repeals  all  acts  which  ex- 
pre^y  amended  or  supplemented  the  former  code,  it  does  not  reach 
essentially  independent  enactments,  such  as  special  statutes  of  hmita- 
tion,  that  affected  the  former  code  only  impliedly  and  incidentally.' 

188.  Suspension  of  Statute. — ^Where  an  act  is  repetiled  and  simul- 
taneously the  repealing  act  is  suspended  until  a  day  certain,  the 

'  manifest  legislative  intent  is  that  the  repeal  shall  not  take  effect  until 
the  day  named  and  that  in  the  meanwhile  the  act  shall  remain  in 
force.*  Where  Congress  by  joint  resolution  directed  that  the  execu- 
tion of  an  act  passed  by  the  preceding  Gongresa  be  suspended  "until 
the  further  order  of  Congress,"  and  that  Congress  made  no  "further 
order"  in  the  premises,  it  was  held  that  the  act  was  suspended  and 
would  remain  suspended  until  any  future  Ccmgrsfls  should  dispose  of 
the  matter.* 

189.  Statutes  Conferring  Jurisdiction. — The  repeal  of  a  law  con- 
ferring jurisdiction  by  a  statute  containing  no  saving  clause  takes 
away  the  right  to  proceed  further  in  any  action  that  is  pending  but 
undetermined  at  the  time  of  the  repeal,*  and  all  pending  proceedings 
terminate  at  the  time  and  in  the  condition  existing  at  the  time  when 
the  repeal  becomes  operative.*  Accordingly,  an  administrator  has  no 
power  to  sell  real  estate  pursuant  to  an  order  of  the  court,  where  the 
statute  authorizing  the  court  to  make  such  order  is  repealed  before 

1.  People  V.  Malsch,  119  Mich.  112,  625,  62  N,  B.  807,  88  A.  8.  E.  173; 
77  N.  W.  638,  75  A.  S.  R.  381.  Hunt  v.  Jennings,  5  Blackf.   (Ind.) 

Notes:  94  Am.  Dec.  219;  17  Ann.  195,    33    Am.    Dec.    465;    Taylor    t. 

Cas.  438.  Strayer,  167  Ind.  23,  78  N.  E.  236, 

See  supra,  par.  160.  119  A.  S.  R.  469;  Pullen  v.  Eugene, 

2.  Hannon  v.  Grand  Lodge,  etc.,  99  77  Ore.  320,  146  Pac.  822,  147  Pac 
Kan.  734,  163  Pac.  169,  L.E.A.1917C  768,  1191,  151  Pac.  474,  Ann.  Cas. 
1029.  1917D  933;  North  Canal  Street  Road, 

3.  Brown  v.  Barry,  3  DalL  365,  1  10  Watte  (Pa.)  351,  36  Am.  Dec.  185 
U.  S.  (L.  ed.)  638.  and  note. 

4.  United  States  v.  Stockslager,  129  Note:  Ann.  Cas.  1912B  1157. 

U.   S.  470,  9   S.   Ct  382,  32  U.   S.  See  also  Coubts,  vol.  7,  up.  1031- 

(L.  ed.)  785.  1032. 

5.  Norris  v.  Crocker,  13  How.  429,  6.  People  v.  San  Luis  Obispo  Bank, 
14  U.  S.  (L.  ed.)  210;  Merchants'  Ins.  159  Cal.  65,  112  Pac.  866,  Ann.  Cas. 
Co.  V.  Ritchie,  5  Wall.  541,  18  U.  S.  1912B  1148,  37  L.R.A.(N.S.)  934; 
(L.  ed.)  540;  Gates  v.  Osborne,  9  Wall.  Todd  v.  Landry,  5  Mart.  0.  S.  (La.) 
567,  19  U.  S.  (L.  ed.)  748;  South  459,  12  Am.  Dec.  479  and  note;  Lnd- 
Carolina  ▼.  Gaillard,  101  U.  S.  433,  low  v.  Johnston,  3  Ohio  553,  17 
25  U.  S.  (L.  ed.)  937;  In  re  Hall,  Dec.  609. 
167  U.  S.  38,  17  S.  Ct.  723,  42  U.  S.  Note:  36  Am.  Dec.  186^ 
(L.  ed.)  69;  Vance  v.  Rankin,  194  HI. 
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the  sale  is  effected.'  Where  an  appeal  suspends  the  judgment,  as  in 
admiralty,  the  appellate  court  loses  jurisdiction  if  the  law  conferring 
jurisdiction  on  the  court  below  is  repealed  pending  the  appeal.®  And 
appellate  jurisdiction  cannot  be  exercised  where  the  repealing  act 
abolishes  the  court  wherein  the  judgment  or  sentence  was  pro- 
nounced, since  a  judgment  of  reversal  by  the  appellate  tribunal  could 
not  be  executed  by  mandate  and  proceedings  thereon.'  Where  a 
statute  without  a  saving  clause  withdraws  appellate  jurisdiction  con- 
ferred by  a  prior  statute,  it  of  course  deprives  the  appellate  eourt 
of  jurisdiction  of  appellate  proceedings  instituted  after  the  last  stat- 
ute takes  effect.^*  The  repeal  of  a  statute  conferring  appellate  juris- 
diction on  a  court  does  not  vacate  or  annul  any  judgment  already 
rendered  by  that  court;  it  destroys  no  vested  rights.^*  But  it  takes 
away  the  right  of  the  appellate  court  to  hear  and  determine  the 
cause,  and  the  proceeding  most  be  dismissed,  unless  the  repealing  act 
makes  special  provision  to  the  contrary ;  **  and  this  whether  the 
repealing  act  takes  effect  before  or  after  argument  of  the  cause  in  the 
appeliat«  court**  Where  a  repealing  act  provides  that  no  appeal  or 
writ  of  error  diall  "hereafter"  be  allowed,  the  evident  intention  is  to 
prevent  a  failure  of  jurisdiction  of  pending  appellate  proceedings,  and 
these  will  not  be  affected  by  the  repeal.** 

190.  Statutes  Conferring  Civil  Rights. — The  unqualified  r^eal  of 
a  statute  conferring  civil  rights  or  powers  operates  to  deprive  the 
citizen  of  all  such  rights  or  powers  which  are  at  the  time  of  the 
repeal  inchoate,  incomplete,  and  unperfected.*^     The  repeal  of  an 

7.  Hamilton  Bank  v.  Dudley,  2  Pet.  U.  S.  (L.  ed.)  '^;  Mason  t.  Pewabio 
492,  7  U.  S.  (L.  ed.)  ^6.  Min.  Co.,  153  U.  S.  361, .  14  S.  Ct. 

8.  United  States  v.  Schooner  P^gy,  847,  38  U.  S.  (L.  ed.)  745;  Little  Rock, 
1  Craach  103,  2  U.  S.  (L.  ed.)  49;  etc.,  E.  Co.  v.  East  Tennessee,  etc., 
Yeaton  v.  United  States,  5  Cranch  281,  R.  Co.,  159  U.  S.  696,  16  S.  Ct.  189, 
3  U.  S.  (U  ed.)  101.  40  U.  S.  (L.  ed.)  311. 

9.  Hunt  V.  Palao,  4  How.  589,  11  11.  Baltimore,  etc.,  R.  Co.  v.  Grant, 
U.  S.  (L.  ed.)  1115.  98  U.  S.  398,  25  U.  S.  (L.  ed.)  231. 

10.  Wilkinson  v.  Nebraska,  123  U.  12.  Baltimore,  etc.,  R.  Co.  v.  Grant, 
S.  286,  8  S.  Ct.  120,  31  U.  S.  (L.  ed.)  98  U.  S.  398,  25  U.  S.  (L.  ed.)  231; 
152;  Sherman  v.  Grinnell,  123  U.  S.  Baltimore,  etc.,  R.  Co.  v.  Trook,  100 
679,  8  S.  Ct.  260,  31  U.  S.  (L.  ed.)  U.  S.  112,  25  U.  S.  (L.  ed.)  571; 
278;  Gumee  v.  Patrick  County,  137  Dennison  v.  Alexander,  103  U.  S.  522, 
U.   S.   141,  11   S.   Ct.   34,   34   U.   S.  26  U.  S.  (L.  ed.)  313. 

(L.  ed.)  601;  Wanton  v.  De  Wolf,  142  13.  Ex  parte  MeCardle,  7  WaU.  606, 

U.   S.  138,  12  S.  Ct.  173,  35  U.  S.  19  U.  S.  (L.  ed.)  264. 

(L.  ed.)  965;  National  Exch.  Bank  v.  14.  KeUer  v.  Ashford,  133  U.   S. 

Petere,  144  U.  S.  570,  12  S.  Ct.  767,  610,  10  S.  Ct  494,  33  U.  S.  (L.  ed.) 

36  U.  S.  (L.  ed.)  545;  Cincinnati  Safe,  667. 

etc.,  Co.  V.  Grand  Rapids  Safety  De-  15.  Society  for  Propagation  of  Gos- 

posit  Co.,  146  U.  S.  54,  13  S.  Ct.  13,  pel  v.  New  Haven,  8  Wheat.  464,  5  U. 

36  U.  S.  (L.  ed.)  885;  Interstate  Com-  S.   (L.  ed.)   662;  People  v.  San  Luis 

merce  Commission  v.  Atchison,  etc.,  R.  OUspo  Bank,  159  Cid.  65,  112  Pac 

Co.,  149  U.  S.  264,  13  S.  Ct.  837,  37  866,  Ann.  Caa.  1912B  1148,  37  L.E.A. 
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act  caanot  operate  to  confiscate  any  valid  franchise  or  property  right 
which  has  previously  been  acquired  under  the  act.**  For  instance, 
the  repeal  of  patent  laws  cannot  impair  the  right  of  property  then 
«xisting  in  a  patents  or  his  assignee.*'  When  a  right  has  arisen 
upon  a  contract,  or  a  transaction  in  the  nature  of  a  contract,  author- 
ized by  statute,  and  has  been  so  far  perfected  that  nothing  remains  to 
be  done  by  the  party  asserting  it,  the  repeal  of  the  statute  does  not 
affect  it,  or  any  action  for  ita  enforcement.  It  has  then  become  a 
vested  right,  which  stands  independent  of  the  statute.**  The  repeal, 
before  a  marriage  is  dissolved,  of  a  law  establbhing  the  property 
rights  of  husband  and  wife,  cannot  affect  the  rights  of  parties  moving 
into  the  country  and  acquiring  propoly  during  the  time  that  the  law 
was  in  force.**  The  repeal  of  a  statute  does  not  take  away  a  right  of 
action  for  damages  which  have  already  accrued.**  And  a  legal  exemp- 
tion from  liability  on  a  particular  demand,  constituting  a  complete 
defense  to  an  action  brought,  stands  on  quite  as  high  ground  as  a 
right  of  action.*  The  repeal  of  a  statute  making  the  members  of 
a  corporation  liable  for  corporate  debts  by  a  later  statute  which  saves 
from  its  operation  only  suits  and  processes  pending  at  the  time 
defeats  any  rights  under  the  statute  exc^t  such  as  have  become 
vested  by  a  judgment  or  have  been  saved  by  an  action  commenced.* 
One  cannot  claim  the  benefit  of  a  homestead  law  which  has  been 
repealed  before  some  right  has  accrued  or  become  vested.*  Since  a 
license  is  ordinarily  not  a  contract  in  the  constitutional  sense  of  the 

(N.8.)    934;  Internal  Imp.  Fund  v.  17.  M'aurg  v.  Eingsiand,  1  How. 

BaUey,  10  Ma.  112,  81  Am.  Dec.  194  202,  11  U.  S.  (L.  ed.)  102. 

and  note;  Vance  v.  Rankin,  194  111.  18.  Pacific   Mail   Steamship   Co.  v. 

625,  62  N.  E.  807,  68  A.  S.  R.  173;  Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.) 

Taylor  v.  Strayer,  167  Ind.  23,  78  N.  805;  Tufts  v    Tufts,  8  Utah  142,  30 

E.  236,  119  A.  S.  B.  469;  Lawrence  P»«;  309,  16  L.R.A.  482.          ,„„    „, 

V.  Louisville,  96  Ky.  695,  29  S.  W.  450,  .  ^*-t?"°"  J-  °"®'^'  4  La.  188,  23 

49  A.  S.  R.  309,  27L.R.A.  560;Dixon  '^l^/*'?'*'-     „  ,  „    r. 

„  r>;^„_  A  T^\aa  oq  a^,  t^L  A'ra.  20.  Lewis  V.  Pennsylvania  R.  Co., 
v^Dixon,  4  I^.  188,  23  Am.  Dec  478 ;  220  Pa.  St.  317,  69  Atl.  821,  13  Am.! 

y     r^  J;/**"rV,^°  ^^'  ^""'  f^  Cas.  1142,  18  L.R.A.(N.S.)  279. 
Am.  Dec.  613;  Globe  Pub.  Co.  v.  State,       jj^^^.  4  l  k  ^  555 

Bank,  41  Neb.  175,  59  N.  W.  683,  27  1.  L»J^rence"  y.  LouisviUe,   96   Ky. 

L.R.A.  854;   State  v.  McCafferty,  25  595,  29  S.  W.  450,  49  A.  S.  R.  309,  27 

Okla.  2,  105  Pac.  992,  L.R.A.1915A  L.R.A.  560;  Lewis  v.  Pennsylvania  E. 

639;  Lewis  v.  Penn^lvania  R.  Co.,  220  Co.,  220  Pa.  St  317,  69  Atl.  821,  13 

Pa.  St.  317,  69  Atl.  821, 13  Ann.  Cas.  Ann.  Cas.  1142,  18  L.R.A.(N.S.)  279. ' 

1142,  18  L.R.A.(N.S.)  279.  See  Limitation  op  Actions,  voL  17, 

Notes:  12  Am.  Dec.  480;  88  A.  S.  R.  p.  673. 

177;  4  L.R.A.  555;  37  L.R.A.(N.S.)  2.  Coffin  v.  Rich,  45  Me.  507,  71 

934.  Am.  Dec.  559. 

16.  Matter  of  Long  Sault  Develop-  3.  Cbarless  v.  Lamberson,  1  la.  435, 

ment  Co.,  212  N.  Y.  1,  105  N.  E.  849,  63  Am.  Dec.  457.     See  Hoickstud, 

Ann.  Cas.  1915D  56.  vol.  13,  p.  550. 
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term  and  confers  no  vested  -righfa/  the  privileges  conferred  by  a 
license  are  generally  taken  away  by  the  repeal  of  the  statute  under 
which  it  has  been  granted.*  Since  dower  does  not  result  from  con- 
tract, but  by  operation  of  law,  it  b  within  the  power  of  the  legisla- 
ture to  increase,  diminish,  alter,  or  abolish  it,  while  the  right  thereto 
is  merely  inchoate,  and  has  not  become  consummated  by  the  death 
of  the  husband  or  by  divorce.*  It  is  otherwise,  however,  when  the 
dower  right  is  consummate,  though  it  has  not  been  assigned.' 

191.  Civil  Procedure  and  Remedies. — A  repealing  statute,  so  far  as 
it  provides  for  a  change  in  procedure,  applies  to  actions  pending. 
No  one  can  claim  to  have  a  vested  right  in  any  particular  mode  of 
procedure  for  an  enforcement  or  defense  of  his  rights.^  While  a 
repealing  statute  may  not  impair  the  obligation  of  contracts,  the 
obligations  of  a  contract  are  not  impaired  by  limiting  or  altering  the 
procedure  for  its  enforcement,  provided  that  a  remedy  is  not  with- 
held or  denied,  or  the  remedy  given  is  not  embarrassed  with  condi- 
tions or  restrictions  that  impair  the  value  of  the  right.  Within  theed 
limitations,  since  there  can  be  no  vested  right  in  a  remedy,  a  particular 
remedy  given  by  a  statute  may  be  altogether  withdrawn  by  a  r^eal 
of  the  statute.*  When  a  statute  giving  a  paiiicular  remedy  is  unquali- 
fiedly repealed  the  remedy  is  gcme  and  pending  proceedings  to  enforce 
the  remedy  are  thereby  determined.**  It  has  been  held  that  pro- 
ceedings under  a  statute  which  is  repealed  by  a  statute  which  had 
been  passed  but  had  not  gone  into  effect  when  the  proceedings  were 
commenced  are  terminated  by  such  repeal  in  the  absence  of  any 
saving  clause.**  The  party  to  a  pending  proceeding  loses  any  right 
to  costs  which  he  might  have  had  but  for  the  repeal,  tmless  final 
judgment  for  costs  has  already  been  rendered.**    But  such  repeal  does 

4.  See  LiOBNSBS,  voL  17,  pp.  474,  114;  Blakemore  ▼.  Cooper,  15  N.  D. 
476,  554.  5,  106  N.  W.  666,  125  A.  8.  R.  574, 

5.  Johnson  v.  State,  3  Lea  (Tenn.)  4  L.R.A.(N.S.)  1074;  Lewis  v.  Penn- 
469,  31  Am.  Rep.  648.  sylvania  E.  Co.,  220  Pa.  St.  317,  69 

6.  McAUister  v.  Dexter,  etc.,  R.  Co.,  Atl.  821,  18  L.R.A.(N.S.)   279. 
106  Me.  371,  76  Atl.  891,  21  Ann.  Cas.       Note-  12  Ann    Pbh    4S1 

^f'o^  ^ht^^-^-^  ^^-  ^"^  ^""^^       !«•  H^^'ilton  iank  v.  Dudley,  2  Pet. 

""iVcMmer  V.  Dexter,  et,..  R.  Co..  £  J  Saa^J^im  V1'/,r?.?r^ 

106  Me.  371,  76  Atl.  891,  21  Ann.  Cas!  If*/;  fli^'  }^^  ^-  \ff'  25  U.  S. 

486,  20  L.R.A.(N.S.)  726.  See  Doweb,  gl  ^;^J^'  ^"PPf*^'  ^**o\Mxt^o*1- 

vol  9  p  593  ^21,   86   Pac.    1084,    8    L.R.A.(N.S.) 

8.  Lewis  V.' Pennsylvania  R.  Co.,  220  ^210;  Vance  v.  Rankin,  194  lU.  625, 
Pa.  St.  317,  69  Atl.  821,  13  Ann.  Cas.  62  N.  E.  807,  88  A.  S.  R.  173  and 
1142,  18  L.R.A.(N.S.)  279.  "o**;    Q"™    v.    Weissenberg    School 

9.  Cook  V.  Gray,  2  Houst.    (Del.)  Dist.,  57  Pa.  St.  433,  98  Am.  Dec.  237. 
455,  81  Am.  Dee.  185  andnote;  Coriell  11.  Detroit    v.    Chapin,    108    Mich. 
V.  Ham,  4  G.  Greene  (la.)  455,  61  Am.  136,  66  N.  W.  587,  37  L.RA.  391. 
Dec.  134  and  note;  United  R.,  etc.,  Cos.  12.  Grim    v.     Weissenberg     School 
▼.  Weldon,  47  N.  J.  L.  59, 64  Am,  Rep.  Dist.,  67  Pa.  St.  433,  98  Am.  Dec  237. 
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not  vacate  a  judgment  rendered  pripr  to  the  repeal.**  When  a 
mechanic's  lien  has  attached,  it  is  a  vested  right,  and  is  not  to  b<? 
destroyed  by  the  repeal  of  the  statute  under  which  it  accrued."  But 
it  has  also  been  held  that,  since  no  one  can  have  a  vested  right  to 
any  particular  remedy,  a  statute  creating  a  mechanic's  lien,  which 
is  no  part  of  the  contract  but  only  a  means  of  enforcing  payment  of 
the  debt,  is  liable  always  to  be  modified,  altered  or  repealed.*' 

192.  Appeal  or  Writ  of  Error  in  Civil  Proceedings. — A  judgment  in 
a  statutory  action  which  has  become  final  by  reason  of  failure  to 
appeal  or  obtain  a  writ  of  error  or  review  within  the  tim.e  allowed  by 
law  is  not  affected  by  a  subsequent  repeal  of  the  act  upon  which  the 
action  was  based.**  The  .rule  that  the  repeal  of  a  statute  will  destroy 
all  rights  of  action  based  thereon  which  have  not  proceeded  to  final 
judgment  is  applicable  where  the  statute  vis  repealed  during  the  pen- 
dency of  an  appeal  or  writ  of  error  that  has  the  effect  of  preventing 
the  judgment  of  the  court  below  from  becoming  final.*'  But  where 
the  appeal  is  from  an  order  denying  a  motion  for  a  new  trial  and 
not  from  the  judgment  the  repeal  of  the  statute  on  which  the  judg' 
ment  was  based  does  not  impair  the  judgment.**  Of  course  where 
there  is  a  general  saving  statute  the  repeal  of  a  particular  act  pending 
an  appeal  will  not  operate  to  impair  the  judgment  already  acquired.*' 

193.  Tax  Laws.— Although  a  tax  law  is  r^)ealed  it  does  not  follow 
that  all  the  provisions  of  the  repealed  act  are  abrogated  as  to  rights 
which  have  accrued  under  them.  The  title  of  a  purchaser  at  a  tax 
sale  is  not  affected  by  a  subsequent  repeal  of  the  law  under  which  the 
sale  was  made.**  The  repeal,  without  a  saving  clause  or  provision, 
of  a  statute  imposing  a  }icense  tax  or  fee  takes  away  the  right  to 
coUect  an  unpaid  tax  which  is  due  even  though  a  suit  to  collect 
the  tax  is  pedding.*  By  the  repeal  of  statutes  which  authorize 
the  making  of  assessments  and  the  collection  thereof,  not  only  the 
remedy  for  the  collection  of  an  assessment  but  also  the  lien  or  right 

13.  Kansas  Pac.  R.  Co.  v.  Twombly,  13,  63  A.  S.  R.  64  and  note. 

100  U.  S.  78,  25  U.  S.  (L.  ed.)  550.  Notes:  12  Am.  Dec.  480;  37  L.R.A. 

14.  Waters   v.   Dixie   Lumber,   etc.,    (N.S.)   934;  1  Ann.  Cas.  221;  Ann. 
Co.,  106  Ga.  592,  32  S.  E.  636,  71  A.  Cas.  1912B  1157. 

S.  R.  281  and  note;  Taylor  V.  Dahn,  6  18.  People    v.    San    Luis    Obispo 

Ind.  App.  672,  34  N.  E.  121,  51  A.  S.  Bank,  159  Cal.  65,  112  Pac.  866,  Ann. 

R.  312  and  note.  Cas.  1912B  1148  and  note,  37  L.R.A. 

15.  Bangor  v.  Goding,  35  Me.  73,  56  (N.S.)  934. 

Am.   Dec.    688   and   note;    Hanes   v.       Note:  1  Ann.  Cas.  221. 
Wadey,  73  Mich.  178,  41  N.  W.  222,  2       19.  Note:  Ann.  Cas.  1912B  1158. 
L.R.A.  498.     See  Mechanics'  Liens,      20.  Blakemore  v.  Cooper,  15  N.  D.  5, 

vol.  18,  pp.  875-876.  106  N.  W.  566,  125  A.  S.  E.  574,  4 

16.  Note:  Ann.  Cas.  1912B  1157.  L.R.A.(N.S.)   1074. 

17.  Vance  v.  Rankin,  194  111.  625,       1.  Crow  v.  Cartledge,  99  Miss.  281, 
62  N.  E,  807,  88  A.  S.  R.  173;  Ma-  54  So.  947,  Ann.  Cas.  1913E  470  and  ■ 
honey  v.  State,  5  Wyo.  520,  42  Pao.  notCb 
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is  taken  away,  although  expenses  have  been  incurred  on  the  faith  of 
such  assessment.*  And  nothing  less  than  a  plain  exception  of  exist- 
ing cases  or  claims  from  the  operation  of  the  repealing  act  or  a  con- 
tinuance of  the  same  i?ystem  of  taxation  under  new  regulations  will 
save  such  cases  or  claims  from  the  effect  of  the  repeal.*  The  repeal 
of  an  inheritance  tax  law  does  not  exonerate  from  the  payment  of 
the  tax  the  estate  of  a  person  who  died  while  the  law  was  in  force.* 
If  the  successors  to  the  estate  do  npt  become  entitled  to  the  possession 
or  enjoyment  thereof  until  after  the  repealing  act  has  gone  into  effect, 
the  saving  clause  will  not  give  a  right  to  the  state  to  impose  the  tax. 
This  is  on  the  ground  that  the  succession  is  not  to  be  deemed  taxable 
until  the  successor  is  entitled  to  possession,  and  therefore  no  right 
of  the  state  to  any  tax  has  accrued.' 

194.  Criminal  Statutes. — It  is  with  reference  to  statutes  defining 
crimes  and  providing  their  punishment  that  repeals  operate  with  the 
utmost  freedom.  In  such  cases  the  extinction  of  the  statute  is  under- 
stood to  be  an  indication  that  the  sovereign  power  no  longer  desires 
the  former  crime  to  be  punished  or  regarded  as  criminal.'  Therefore 
when  such  a  statute  is  repealed,  it  is  as  if  it  never  existed  except  for 
the  purpose  of  proceedings  previously  commenced,  prosecuted,  and 
concluded,'  and  even  a  plea  of  guilty  before  the  repeal  will  not  author- 
ize the  court  to  pass  sentence.*  The  general  rule  that  the  repeal  of 
a  criminal  statute  nullifies  all  proceedings  under  it  has  been  applied 
to  ordinances  •  and  to  local  option  laws.**  After  final  judgment  has 
been  rendered  and  sentence  pronounced,  the  power  of  the  court  over 
the  subject  matter  is  at  an  end  and  all  that  remains  to  be  done  is 

2.  Note:  Ann.  Cas.  1913B  472.  (Mass.)   350,  22  Am.  Dee.  377  and 

S.  Crow  T.  Cartledge,  99  Miss.  281,  note;  Lindzey  v.  State,  65  Miss.  542, 

54  So.  947,  Ann.  Cas.  1913E  470.         5   So.  99,  7  A.  8.  R.  674;   State  v. 

4.  Trippet  V.  State,  149  Cal.  521,  86  Massey,  103  N.  C.  356,  9  S.  E.  632, 
Pac.  1084,  8  L.R.A.(N.S.)  1210  and  4  L.E.A.  308;  State  v.  Peridns,  141 
note.  N.  C.  797,  53  S.  E.  735,  9  L.B.A. 

Note:  2  Ann.  Cas.  609.  (N.S.)  165;  In  re  Kline,  70  Ohio  St. 

5.  Clapp  V.  Mason,  94  U.  S.  589,  24  25,  70  N.  E.  511,  1  Ann.  Cas.  219  and 
U.  S.   (L.  ed.)   212.  note;  Ex  parte  Larkin,  1  Okla.  53,  25 

Note:  8  L.R.A,(N.S.)  1211.  Pac.    745,   11   L.R.A.    418;    State   v. 

6.  Note:  12  Am.  Dec.  480.  Addington,  2  Bailey  L.   (S.  C.)  516, 

7.  United  States  V.  Passmore,  4  Dall.  23  Am.  Dec.  150;  Wharton  v.  State, 
372,  1  U.  S.  (L.  ed.)  871;  Yeaton  v.  5  Cold.  (Tenn.)  1,  94  Am.  Dec.  214; 
United  States,  5  Cranch  281,  3  U.  S.  Wall  v.  State,  18  Tex.  682,  70  Am.  Dec. 
(L.  ed.)  101;  United  States  v.  Tynen,  302  and  note. 

11  Wall.  88,  20  U.  S.  (L.  ed.)  153;      Notes:  12  Am.  Dec.  480;  94  Am. 
United  States  v.  Reisinger,  128  U.  S.  Dec.  217;  1  Ann.  Cas.  220;  6,  Ann. 
398,  9  S.  Ct.  99,  32  U.  S.  (L.  ed.)  480,   Cas.  891;  16  Ann.  Cas.  469.  . 
People  V.  San  Luis  Obispo  Bank,  159       8.  Note:  94  Am.  Dec.  218. 
Cal.  65, 112  Pac.  866,  Ann.  Cas.  1912B       9.  Wichita  v.  Murphy,  78  Kan.  859, 
1148,  37  L.R.A.(N.S.)  934;  Keller  v.  99  Pac.  272,. 16  Ann.  Cas."468  and 
State,  12  Md.  322,  71  Am.  Dec.  596  note,  23  L.R.A.(N.S.)  243. 
•nd  note;  Com.  r.  Marshall,  11  Pick.  •    10.  Note: -94  Am.  Dec.  219. 
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the  mere  ministerial  act  of  doing  execution,  and  the  repeal  of  the 
law  under  which  a  defendant  has  been  convicted  will  not  arrest  the 
execution  of  the  sentence."    Where  an  act  defining  an  offense  and 
prescribing  the  punishment  is  kept  in  force,  and  the  section  providing 
procedure  only  is  repealed,  and  other  procedure  is  provided  by  the 
repealing  a«t,  a  prosecution  which  is  not  begun  until  after  the  repeal 
takes  effect  is  governed  by  the  requirements  of  the  repealing  act, 
though  it  is  for  an  offense  committed  prior  to  the  repeal."    If,  after 
the  commission  of  an  offense  and  before  trial,  a  statute  providing  that 
juries  should  be  judges  of  the  law  in  such  cases  is  repealed,  the  defend- 
ant is  not  entitled  to  the  benefit  of  the  repealed  statute.**    It  has  been 
held  that  the  repeal  of  a  statute  fixing  a  rule  of  evidence  in  certain 
cases  does  not  affect  prosecutions  under  indictments  pending  prior  to 
the  repeal.**    If  a  penal  statute  is  repealed  pending  an  appeal  or  writ 
of  error,  and  before  the  final  action  of  the  appeUate  court,  it  will 
prevent  an  affirmance  of  a  conviction,  and  the  prosecution  must  be 
dismissed  or  the  judgment  reversed."    The  repeal  of  a  municipal 
ordinance  pending  an  appeal  from  a  conviction  thereunder  in  an 
inferior  court  abates  the  proceeding. »•    If,  however,  the  repeal  takes 
place  after  final  judgment  and  after  the  judgment  has  been  transferred 
to  the  appellate  court  and  affirmed,  the  repeal  has  no  effect  upon  the 
case.*'     In  principle,  the  effect  of  a  repeal  is  the  same  when  the 
statute  is  repealed  by  imphcation  as  when  it  is  expressly  repealed.*' 
It  has,  however,  been  said  that  the  rule  necessarily  relates  to  an 
unqualified  and  express  repeal  and  has  no  application  to  a  ^peal  by 
«  later  conflicting  statute,  which  does  not  expressly  repeal  ihe  earli^ 
act,  but  merely  provides  that  all  laws  and  parts  of  laws  in  conflict 
with  its  provisions  axe  repealed.    Such  a  statute  does  not  repeal  the 
terlier  act  absolutely,  but  only  so  far  as  the  earlier  act  is  repugnant 
to  its  provisions.    It  is  prospective  only  in  its  operation,  so  that  fliere 
can  be  no  repugnancy  between  it  and  the  earlier  act,  except  as  to 
offenses  that  are  punishable  under  its  provisions,  and  as  to  liiese  the 

11.  In  re  Kline,  70  Ohio  St.  26,  70  985, 110  A.  S.  R.  67;  Keller  v.  State,  12 
N.  E.  511,  1  Ann.  Cas.  219  and  note;  Md.  322,  71  Am.  Dec.  696  and  note; 
State  V.  Addington,  2  Bailey  L.  Ex  parte  Larkin,  1  Okla.  53,  25  Pac. 
(S.  C.)  516,  23  Am.  Dec.  150.  745,  U  L.R.A.  418;  Sheppard  v.  State, 

Notes:  94  Am.  Dec.  219;  1  Ann.  1  Tex.  App.  522,  28  Am.  Rep.  422; 
Cas.  221;  16  Ann.  Cas.  469.  Wall  v.  State,  18  Tex.  682,  70  Am. 

12.  Marion  v.  State,  20  Neb.  233,  29  Dec.  302  and  note. 

N.  W.  911,  67  Am.  Rep.  826.  Notes:  94  Am.  Dec.  218;  23  L.R.A, 

Note:  6  Ann.  Cas.  893.  (N.S.)  243. 

13.  Marion  v.  State,  20  Neb.  233,  29  16.  Note:  23  L.R.A.(N.S.)  245. 
N.  W.  911,  57  Am.  Rep.  825.  17.  Note:  94  Am.  Dec  219. 

14.  Note:  94  Am.  Dec.  219.  18.  United  States  v.  Tynen,  11  Wall 
16.  Ball  V.  Tolman,  135  Cal.  375,  67  88,  20  U.  S.  (L.  ed.)  163;  Abbott  v. 

Pac.  339,  87  A.  S.  R.  110;  Pensacola,  Com.,  8  Watts  (Pa.)  517,  34  Am.  Dec 
etc.,  R.  Co.  V.  State,  45  Fla.  86,  33  So.  492  and  note 
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earlier  act  is  repealed  and  has  no  further  operation.  Hence  the  earlier 
act  remains  in  force  aa  to  offenses  committed  before  the  repeal  and 
such  offenses  are  punishable  under  the  earlier  act  notwithstanding  the 
repeal.*' 

195.  Statutes  Imposing  Penalties. — Since  there  can  be  no  vested 
right  in  a  penalty  until  it  has  been  reduced  to  judgment,  the  unquali- 
fied repeal  of  a  statute  imposing  a  penalty  operates  the  same  way 
as  the  repeal  of  a  strictly  criminal  statute,  that  is,  it  abrogates  all  rights 
of  action  which  had  not  been  reduced  to  judgments,  and  all  pending 
actions  and  proceedings  to  recover  a  i>enalty  which  had  not  been 
prosecuted  to  a  final  judgment  are  defeated  by  the  repeal,  unless  there 
is  a  saving  clause  in  respect  of  penalties  that  have  been  incurred.** 
The  expiration  of  a  statute  by  its  own  limitation  is  attended  with  the 
same  result.*  After  the  repeal  of  a  usury  law,  no  forfeiture  or  penalty 
can  be  visited  on  the  party  holding  the  usurious  contract*  The  rule 
has  been  held  to  be  applicable  where  the  statute  imposing  the  penalty 
is  repealed  by  a  later  act  increasing  the  penalty.*  If  the  repeal  is 
after  a  verdict  for  the  penalty,  but  before  a  judgment  on  the  verdict, 
there  can  be  no  judgment  entered.*  It  has  been  held  that  a  judgment 
is  not  final  within  this  rule  so  long  as  the  right  of  exception  thereto 
remains.*  It  has  also  been  held  that  where  a  penal  statute  is  repealed 
pending  a  motion  for  a  new  trial,  the  effect  is  to  avoid  the  judg- 
ment and  all  proceedings  thereunder.'  And  it  is  the  general  rule  that 
where  a  statute  imposing  a  penalty  enforceable  in  a  civil  action  is 
repealed  pending  an  appeal  from  a  judgment  it  puts  im  end  to  the 
action.'  When  a  statute  prohibits  an  act  and  subjects  the  offender 
to  a  penalty,  and  when,  abo,  the  violation  of  the  statute  is  such  that 

19.  State  V.  Perkinfl,  141  N.  C.  797,  1.  Yeaton  v.  United  States,  5  Cranch 
53  S.  E.  735,  9  LJl.A.(N.S.)  165  and  281,  3  U.  S.  (L.  ed.)  101;  United 
note.  States  v.  The  Helen,  6  Cranch  203,  3 

20.  Norris  v.  Crocker,  13  How.  4S0,  U.  S.  (L.  ed.)  199;  The  Irresistible,  7 
14  U.  S.  (L.  ed.)  210;  BaU  v.  Tolman,  Wheat.  651,  5  U.  S.  (L.  ed.)  520. 

135  Cal.  375,  67  Pac.  339,  87  A.  S.  E.  2.  Ewell  v.  Daggs,  108  U.  S.  143,  2 

110;  People  v,  San  Luis  Obispo  Bank,  S.  Ct.  408,  27  U.  S.  (L.  ed.)  682. 

159  Cal.  65,  112  Pao.  866,  Ann.  Cas.  3.  Wilson  v.  Ohio,  etc.,  E.  Co.,  64 

1912B   1148,    37   L.E.A.(N.S.)    934;  IlL  542,  16  Am.  Rep.  565. 

Gregory  v.  German  Bank,  3  Colo.  332,  4.  Coles  v.  Madison  County,  Breese 

25  Am.  Eep.  760;  Cook  v.  Gray,  2  (lU.)  154,  12  Am.  Dec.  16L 

Honst.  (Del.)  455,  81  Am.  Dec.  185;  5.  People  v.  San  Luis  Obispo  Bank, 

Wilson  V.  Ohio,  etc.,  E.  Co.,  64  IlL  159  Cal.  65,  112  Pae.  866,  Ann.  Cas. 

542, 16  Am.  Eep.  565;  Keller  v.  State,  1912B  1148,  37  L.R.A.(N.S.)  934. 

12  Md.  322,  71  Am.  Dec.  596;  Globe  6.  Ball  v.  Tohnan,  135  Cal.  375,  67 

Pub.  Co.  V.  State  Bank,  41  Neb.  175,  Pac.  339,  87  A.  S.  E.  110. 

59  tJ.  W.  683,  27  L.E.A.  854;  Oeve-  Note:  23  L.B.A.(N.S.)  245. 

land,  etc.,  E.  Co.  v.  Wells,  65  Ohio  7.  Pensacola,  etc.,  R.  Co.  v.  State, 

St.  313,  62  N.  E.  332,  58  L.R.A.  651.  45  Fla.  86,  33  So.  985,  110  A.  S.  E.  67. 

Notes:  12  Am.  Dec.  480;  94  Am.  Notes:  23  L.E.A.CN.S.)  245;  Amu 

Dec.  218;  Ann.  Cas.  1912B  1158.  Cas.  1912B  1158. 

See  PEVAuntsB,  vol.  21,  p.  210. 
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the  injured  party  may  recover  damages  on  common  law  principles, 
the  repeal  of  the  statute  will  not  take  away  the  right  to  recover 
damages.* 

196.  Saving  Statutory  and  Constitutional  Provisions. — ^Provisions 
are  to  be  found  in  the  constitutions  of  some  of  the  states  that  materially 
modify  the  common  law  rule  of  construction  as  to  the  effect  of  the 
repeal  of  a  statute.  But  more  often  this  result  is  accomplished  by 
saving  clauses  in  the  repealing  acts  themselves  or  l^  general  statutes 
limiting  the  effect  of  repeals.*  The  saving  clause  in  a  repealing 
statute  prevents  the  operation  of  the  repeal,  and  continues  the  repealed 
law  in  force  as  to  all  cases  to  which  it  applies.**  A  general  statute 
saving  from  the  effect  of  the  repeal  of  a  statute  any  pen^ty,  forfeiture, 
or  liability  incurred  under  the  r^ealed  statute,  unless  the  repealing 
act  otherwise  expressly  provides,  is  to  be  upheld  as  a  rule  of  con- 
struction applicable,  when  not  otherwise  provided,  as  a  general  saving 
clause,  to  bo  read  and  construed  as  a  part  of  all  subsequent  repealing 
statutes.**  It  is  not  alone  applicable  to  penalties  and  forfeitures  under 
penal  statutes,  but  extends  as  well  to  such  liabilities  as  a  liability  or 
obligation  to  pay  a  tax  imposed  under  a  repealed  statute."  It  has 
been  held  that,  where  a  repealing  statute  contains  a  special  saving 
clause,  a  general  saving  statute  in  force  in  the  state  does  not  apply, 
and  that  no  rights  or  remedies  are  saved,  except  such  as  are  saved  by 
the  special  saving  clause.**  The  right  to  redeem  from  a  tax  sale 
given  by  the  statute  under  which  the  sale  is  made  is  an  accrued  right 
which  is  not  destroyed  by  the  repeal  of  the  statute  by  an  act  which 
contains  a  clause  to  the  effect  that  no  rig^t  accrued  shall  be  affected 
by  its  provisions.**  A  general  saving  statute  does  not  extend  or  apply 
to  the  ordinances  of  municipal  corporations,*'  or  where  a  local  statute, 
which  prohibited  an  act  not  malum  in  se,  has  been  repealed  by  another 
statute  likewise  local  in  character.**  The  repeal  of  statutory  provi- 
sions conferring  jurisdiction  to  enter  deficiency  judgments  in  suits 
to  foreclose  mortgages  cannot  defeat  the  recovery  of  a  deficiency  judg- 
ment in  a  pending  foreclosure  suit,  where  it  is  provided  by  a  general 

8.  Amy  v.  Barkholder,  11  WaU.  136,  52  U.  S.  (L.  ed.)  567;  Hertis  v.  Wood- 
HO  U.  S.  (L.  ed.)  101;  Cleveland,  etc.,  man,  218  U.  S.  205,  30  S.  Ct.  621,  64 
B.  Co.  V.  Wells,  65  Ohio  St.  313,  62  U.  S.  (L.  ed.)  1001. 

Jf.  E.  332,  58  L.R.A.  651.  12.  Hertz  v.  Woodman,  218  U.  S. 

9.  Notes:  11  Ann.  Cas.  474;  Ann.  205,  30  S.  Ct  621,  54  U.  S.  (L.  ed.) 
Cas.  1913E  472.  1001. 

10.  Gilbertson   v.    Ballard,    125   la.       13.  Note:  6  Ann.  Cas.  892. 

420,  101  N.  W.  108,  2  Ann.  Cas.  607;       14.  Blaekmore  v.  Cooper,  15  N.  D. 
Henley  v.  Myers,  76  Kan.  723,  93  Pac.  5,  106  N.  W.  566,  125  A.  S,  R.*574, 
168,  173,  17  L.R.A.(N.S.)  779;  Com.  4  L.R.A.(N.S.)  1074 
V.  Bennett,  108  Mass.  30, 11  Am.  Rep.      15.  Denning  v.  Yonnt,  62  Kan.  217. 
804.  61  Pac  803,  50  L.R.A.  103. 

11.  Great  Northern  R.  Co.  v.  United       Note:  6  Ann.  Cas.  893. 
States,  208  U.  S.  452,  28  S.  Ct.  313,      18..  Note:  6  Ann.  Caa. 
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statute  that  "whenerer  a  statute  shall  be  repealed,  such  repeal  shall 
in  no  manner  affect  pending  actions  founded  thereon,  nor  causes  of 
action  not  in  suit."  *'  A  constitutional  provision  to  the  effect  that 
the  repeal  of  a  statute  shall  not  affect  proceedings  by  virtue  of  the 
repealed  statute  means  that  proceedings  begun  by  virtue  of  the  repealed 
statute,  instead  of  being  dismissed  by  the  court  for  want  of  jurisdiction 
after  the  repeal  of  that  law,  as  under  the  common  law,  shall  be  by  the 
court  retained,  and  pass  to  judgment  unaffected  by  the  repealing  act 
80  far  as  the  proceedings  are  concerned.** 

197.  Provisions  Applicable  to  Criminal  Proceedings. — Where  the 
repealing  statute  contains  a  saving  clause  as  to  crimes  committed 
prior  to  the  repeal,  or  as  to  pending  prosecutions,  the  offender  may 
be  tried  and  punished  under  the  old  law ;  »•  and  the  same  result  is 
reached  by  a  general  saving  law  as  to.  the  repeal  of  criminal  statutes.** 
The  common  law  rule  may  be  altered  by  a  provision  in  a  codification 
of  the  criminal  law  to  the  effect  that  the  trial  for  an  offense  shall  be 
under  the  law  in  force  at  the  time  when  the  offense  was  committed.' 
In  all  cases  to  which  the  general  statute  is  apphcable  it  is  to  be  read 
as  a  proviso  to  the  repealing  act.'  Under  a  constitutional  saving 
clause  providing  that  the  repeal  of  a  statute  shall  not  affect  any  accrued 
light,  or  penalty  incurred,  or  proceedings  begiin  by  virtue  of  the 
repealed  statute,  the  repeal  or  the  amendmmt  of  a  statute  prescribing 
the  punishment  for  an  offense  after  final  judgment  has  been  pro- 
nounced, and  while  an  appeal  therefrom  is  pending,  does  not  in  any 
respect  vacate  or  modify  the  judgment,  nor  arrest  the  execution  of 
the  sentence  where  the  judgment  is  affirmed.* 

198.  Provisions  Applicable  to  Actions  for  Penalties. — ^The  right 
of  an  individual  to  a  penalty  incurred  under  a  statute  is  a  civil  cause 
within  the  meaning  of  a  constitutional  provision  prohibiting  the 
making  of  retrospective  laws  for  the  decision  of  civil  causes,  and  can- 
not be  taken  away  by  a  repeal  of  the  statute.*  Where  a  saving  clause 
in  a  repealing  act  provides  that  nothing  therdn  contained  shall  affect 
"any  penalty  or  forfeiture  already  incurred  under  the  provisions  of 

17.  Thompson  v.  West,  59  Neb.  677,  St.  38,  77  N.  E.  266,  6  Ann.  Cas.  888 
€2  N.  W.  13,  49  L.R.A.  337.  and  note. 

18.  State  V.  McCafferty,  25  Okla.  2,  Notes:  4  Am.  Dec.  219;  6  Ann.  Cas. 
105  Pac.  992,  L.R.A.1915A  639.  892. 

19.  People  V.  San  Luis  Obispo  1.  Wall  v.  State,  18  Tex.  682,  70 
Bank,  159  Cal.  65,  112  Pae.  866,  Ann.  Am.  Dec.  302. 

Cas.  1912B  1148,  37  L.R.A.(N.S.)  934.  2.  United   States  v.   Reisinger,  128 

Notes:  94  Am.  Dec.  219;  6  Ann.  U.  S.  398,  9  S.  Ct.  99,  32  U.  S.  (L. 

Cas.  891.  ed.)  480. 

20.  United  States  ▼.  Reisinger,  128  3.  Alberty  v.  State,  10  Okla.  Crim. 
TJ.  8.  398,  9  S.  Ct.  99,  32  U.  S.  (L.  ed.)  616,  140  Pac.  1025,  52  L.R.A.(N.S.) 
480;  Western  Union  Tel.  Co.  v.  State,  248. 

82  Ark.  309,  101  S.  W.  748,  12  Ann.       4.  Dow  v.  Norris,  4  N.  H.  16,  17 
Cas.  S2;  State  v.  Lawrence,  74  Ohio  Am.  Dec.  400. 
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any  law  in  force  prior  to  the  passage  of  this  act"  the  act  does  not 
affect  any  penalty  incurred  before  it  takes  effect.  It  does  not  prevent 
the  recovery  of  a  penalty  which  was  incurred  before  it  took  effect,  but 
after  its  approval  by  the  governor.*  But  a  statute  imposing  a  penalty 
to  be  enforced  by  a  civil  action  is  not  within  a  statute  providing  that 
the  repeal  of  any  criminal  statute  shall  not  affect  the  prosecution  or 
punishment  of  any  crime  committed  before  such  repeal.*  A  consti- 
tutional provision  to  the  effect  that  the  repeal  or  amendment  of  any 
criminal  statute  shall  not  affect  the  prosecution  or  punishment  of  any 
crime  committed  before  such  repeal  or  amendment  has  no  appli- 
cability to  a  civil  suit  for  the  recovery  of  a  penalty  imposed  by  statute 
for  an  act  that  is  not  denounced  or  punishable  as  a  crime,  and  the 
repeal  of  the  statute  imposing  the  penalty  operates  as  a  release  or 
remission  of  the  penalty  where  there  is  no  saving  clause  as  to  past 
violations  of  such  repealed  statute ;  and  after  the  repealing  act  takes 
effect,  no  further  proceedings  can  be  taken  imder  the  law  so  repealed 
to  enforce  the  penalty.' 

XII.  Judicial  Notice,  Plbadino  and  Pboo7 

Domettie  Statutes 

199.  General  Rule. — It  is  a  universally  recognized  rule  that  the 
courts  of  a  state  take  judicial  notice  of  its  public  statutes.'  Such  laws, 
therefore,  need  neither  be  pleaded  nor  proved,  but,  when  the  exist- 
ence or  the  contents  of  a  statute  are  called  in  question,  the  court, 
whether  of  original  or  appellate  jurisdiction,  must  necessarily  decide 
the  question  the  same  as  it  decides  any  other  question  of  law.*  This 
principle  has  been  extended  to  apply  to  actions  on  penal  statutes.'" 
In  an  action  on  a  statute,  therefore,  it  is  necessary  to  allege  in  the 
pleadings  only  the  facts  bringing  the  case  within  the  statute.**  If, 
notwithstanding  that  a  public  statute  need  not  be  pleaded,  it  is  in  fact 
pleaded,  but  incorrectly,  a  demurrer  does  not  admit  the  averment.** 
As  to  private  statutes  the  rule  is  that  the  courts  will  not  take  judicial 

6.  Com.  V.  Beiinett,  108  Mass.  30, 11  188,  42  N.  W.  872,  16  A.  S.  B.  695,  4 

Am.  Rep.  304.  L.R.A.  466;  Sanborn  v.  People's  lee 

6.  Note:  23  L.R.A.(N.S.)  245.  Co.,  82  Minn.  43,  84  N.  W.  641,  83  A. 

7.  Pensaeola,  etc,  R.  Co.  v.  State,  S.  R.  401,  51  L.R.A.  829;  Milwaukee 
45  Fla.  86,  33  So.  985, 110  A.  S.  R.  67.  County  v.   Isenring,   109   Wis.  9,  85 

8.  See  Judicial  Notice,  voL  15,  p.  N.  W.  131,  53  L.R.A.  635. 

1066.  10.  Leone  v.  Kelly,  77  Conn.  569, 

9.  See  Pleading,  vol.  21,  pp.  443-  60  Atl.  136,  1  Ann.  Cas.  947. 

445.     See  also  Walnut  v.  Wade,  103       11.  Paru  v.  Barrett,  100  Me.  213, 
U.   8.   683,  26   U.   S.   (L.   ed.)    526;  60   Atl.   968,   109   A.   S.  R.  494,  70 
State   V.   Wheeler,   172   Ind.   578,  89  L.R.A.  567. 
N.  E.  1,  19  Ann.  Cas.  834;  Handy  v.       Note:  1  Ann.  Cas.  948. 
St.  Paul  Globe  Pub.   Co.,  41  Minn.      12.  See  Pusaoino,  toL  21,  p.  508. 
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notice  of  them,  but  they  must  be  pleaded,  unless  it  has  been  provided 
by  statute,  as  has  been  done  in  many  of  the  states,  that  private  as  well 
as  public  acts  shall  be  judicially  noticed.**  Where  it  is  provided  that 
in  pleading  a  private  statute  it  shall  be  sufficient  to  refer  to  it  by 
stating  its  title  and  the  day^on  which  it  became  a  law,  a  party  rely- 
ing upon  a  private  statute  must  at  least  state  this  much  in  his 
pleadings.** 

200.  SourclBS  of  Judicial  Notice.* — In  accordance  with  the  general 
rule  that,  in  the  ascertainment  of  any  facts  of  which  they  are  bound 
to  take  judicial  notice,  the  judges  may  refresh  their  memory  and 
inform  their  conscience  from  such  sources  as  they  deem  most  trust- 
worthy,** it  is  well  settled  that  whenever  the  existence  or  the  terms 
of  a  statute  are  called  in  question  the  court  may  resort  to  any  source 
of  information  capable  of  conveying  to  the  judicial  mind  a  clear  and 
satisfactory  answer  to  the  question,**  always  seeking  first  for  that 
which,  in  its  nature,  is  most  appropriate,  unless  the  positive  law  has 
enacted  a  different  rule.*'  Where,  as  is  usual,  the  secretary  of  state 
is  required  to  have  all  statutes  correctly  printed  and  to  affix  his  certifi- 
cate of  correctness,  the  printed  volumes  are  jmma  facie  evidence  of 
the  correctness  and  authenticity  of  the  laws  therein  printed,  whether 
they  be  public  or  private.**  But  the  officially  printed  statute  is  not 
conclusive,  and  the  court  may  examine  the  enrolled  act  in  the  office 
of  the  secretary  of  state,  though  it  has  not  been  produced  in  evidence.** 
But  it  has  been  held  that  the  reception  of  and  long  acqui^cence  in 
a  statute  as  printed  and  distributed  by  authority  constitute  a  ratifi- 
cation of  the  statute  as  printed,  although  there  is  a  variance  between 
the  statute  and  the  enrolled  bill.**  If  the  enrolled  act  has  been  lost 
or  destroyed  and  there  is  no  printed  statute,  the  courts  will  look  for 
the  law  in  other  documents  where  it  has  been  recited  and  recognized 

18.  See  Judicial  Noticb,  vol.  15,  p.  200  Mo.  561,  98  S.  W.  604,  118  A.  S. 

1068.  R.  695. 

14.  Zable  v.  Louisville  Baptist  Or-  18.  See  Evidence,  vol.  10,  p.  1110 

phans'  Home,  92  Ky.  89, 17  S.  W.  212,  et  seq. 

13  L.R.A.  668.  19.  Pease  v.  Peck,  18  How.  595.  15 

16.  Milwaukee  County  v,  Isenring,  U.  S.  (L.  ed.)  518;  Brewster  v.  Hart- 

109  Wis.  9,  85  N.  W.  131.  53  L.R.A.  I'-y,   37   Cal.   15.  99   Am.    Dee.   237; 

635.     See  also  Jitdicial  Notice,  vol.  Spane'cr  v.  Jaeoby,  14  III.  297,  58  Am. 

15,  p.  1060.  Dee.  571;  Brannock  v.  St.  Louis,  etc.. 

16.  Holliinrsworth  v.  Thompson,  45  R.  Co..  200  Mo.  561,  98  S.  W.  604,  118 
La.  Ann.  222,  12  So.  1,  40  A.  S.  R.  A.  S.  R.  695;  State  v.  Groves,  80  Ohio 
220;  State  v.  Swan,  7  Wyo.  166,  51  St.  351,  88  N.  E.  1096,  17  Ann.  Gas. 
Pac.  209,  75  A.  S.  R.  889,  40  L.R.A.  361  and  note. 

195.  Note:  17  Ann.  Cas.  364. 

17.  Powell  V.  Hays,  83  Ark.  448,  20.  Pease  v.  Peck,  18  How.  595,  15 
104   S.   W.   177,  13   Ann.   Cas.   220;  U.S.  (L.  ed.)  518. 

Brannock  v.  St  Louis,  etc.,  R.  Co..      Note:  17  Ann.  Cas^  365. 
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and  acted  upon.*  Notwithstanding  authority  to  the  contrary,*  the 
legislative  journals  may  be  referred  to,  where  it  appears  that  the 
enrolled  bill  cannot  be  found  and  its  very  existence  is  questioned.* 
But  it  has  been  held  that  the  existence  of  an  act  that  is  not  found  in 
the  office  of  the  secretary  of  state,  and  does  not  appear  on  the  legis- 
lative journals,  cannot  be  established  by  parol.*  A  law  cannot  be 
established,  in  the  absence  of  a  properly  authenticated  enrolled  bill  or 
entries  in  the  legislative  journals  showing  its  enactment,iby  the  certifi- 
cates of  the  clerical  officers  of  each  branch  of  the  legislature,  made 
after  the  final  adjournment  of  the  session  for  the  purpose  of  showing 
that  such  law  was  duly  passed  and  authenticated.'  That  there  may 
be  and  are  cases  in  which  a  statute  which  can  neither  be  found  in  the 
statute  book  nor  of  record  in  the  proper  office  should  be  presumed 
or  inferred  is  not  controverted.  But  it  can  only  be  done  under 
peculiar  circumstances.  Where  from  great  lapse  of  time  or  from 
extraordinary  accidents  there  is  strong  reason  to  believe  that  a  statute 
may  have  been  lost,  and  where  from  a  uniform  and  long  continued 
practice  it  may  reasonably  be  supposed  that  such  statute  once  existed, 
it  may  be  proper  to  infer  it.  In  England,  where  government  has 
existed  for  centuries,  there  can  be  no  doubt  that  many  statutes  have 
been  lost  by  time  and  accident,  the  principles  of  which  are  still 
adhered  to,  and  have  been  incorporated  with  and  constitute  a  part 
of  the  common  law.  Indeed,  some  writers  go  so  far  as  to  insist  that 
the  whole  system  of  the  common  law  is  built  on  such  statutes.  But 
it  has  been  held  that  the  existence  of  a  statute  as  a  part  of  the  early 
territorial  and  state  legislation  cannot  be  inferred  where,  .under  both 
the  territorial  and  state  governments,  it  has  been  the  uniform  intention 
to  print  every  statute  of  a  general  nature,  and  this  intention  has 
been  carried  into  execution,  with  the  possible  exception  of  the  law 
which  the  court  was  called  upon  to  infer.* 

Statutes  of  Foreign  Countries  and  Sister  States 

201.  General  Rule. — It  is  a  well  settled  general  rule  that  the 
written  or .  statute  law  of  foreign  countries  will  not  be  judicially 
noticed  but  must  be  pleaded  and  proved  as  a  fact,  and  that  within  this 
rule  the  several  states  of  the  Union  are  generally  regarded'  as  foreign 

1.  State  V.  Wheeler,  172  Ind.  578,  worth  v.  Thompson,  45  La.  Ann.  222, 
89  N.  E.  1,  19  Ann.  Gas.  834;  Bran-  12  So.  1,  40  A.  S.  B.  220. 

nock  V.  St.  Louis,  etc.,  R.  Co.,  200  Mo.       Notes:  40   L.RA.(N.S.)    34;    Ann. 
561,  98  S.  W.  604,  118  A.  S.  R.  695;  Cas.  1918D  254. 
MUwaukee   County   v.    Isenring,   109       4.  Note:  40  L.R.A.(N.S.)   35. 
Wis.  9,  85  N.  W.  131,  53  LJI.A.  635.      6.  State  v.  Mickey,  73  Neb.  281, 102 

2.  Notes:  23  L.RA..  345;  40  L.RJ^.  N.  W.  679,  119  A.  S.  R.  894. 
(N.8.)  34.  e.^Ludlow  v.  Johnston,  3  Ohio  553, 

8.  State  V.  Wheeler,  172  Ind.  578,  17  Am.  Dec.  609. 
89  N.  E.  1, 19  Ann.  Cas.  834;  HoUings- 
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to  eadh  other,'  thoagfa  some  courts  have  taken  the  view  that  the 
statute  of  another  state  will  be  presumed  to  be  similar  to  that  of  thb 
forum,  in  the  absence  of  proof  to  the  contrary.*  It  has  been  laid 
down  as  a  general  rule  th^,  where  one  state  recognizes  acts  done  in 
pursuance  of  the  laws  of  another  state,  its  courts  will  take  judicial 
notice  of  those  laws,  so  far  as  may  be  necessary  to  determine  the 
validity  of  the  acts  alleged  to  be  in  conformity  with  them.'  It  was 
held  in  an  eariy  case  that  a  court  of  admiralty  would  take  judicial 
notice  of  a  decree  "promulgated  in  the  United  States  as  the  law  of 
France  by  the  joint  act  of  that  department  which  is  intrusted  with 
foreign  intercourse,  and  of  that  which  is  invested  with  the  powers  of 
war."  " 

202.  PleAdhig. — The  rule  that  the  laws  of  another  state  or  country 
must  be  pleaded  does  not  require  such  laws  to  be  pleaded  when  they 
consist  of  mere  matters  of  evidence.  They  stand  on  the  same  footing 
ns  any  other  fact,  to  be  pleaded  only  when  they  are  issuable,  as  dis- 
tinguished from  probative  or  evidential  facts.*^  In  pleading  a  foreign 
statute  or  the  statute  of  another  state,  an  allegation  that  is  merely  the 
pleader's  conclusion  as  to  the  ^ect  of  the  statute  is  insufficient.*' 
But  it  need  not  be  set  out  in  haec  verba;  it  is  sufficient  to  set  out  the 
substance  and  efifect  of  the  statute.**  Very  general  allegations  of  the 
law  of  a  sister  state  in  an  answer  have  been  held  to  be  sufficient  where 
the  plaintiff  did  not  inove  to  have  the  answer  made  more  specific  and 
definite.**  While  it  ha«  been  held  that  allegations  as  to  the  laws  of 
a  sister  state  are  averments  of  fact,  which  may  be  admitted  or  denied 
like  any  oth^  fact  and  are  admitted  by  demurrer,*'  a  coinl;  is  not 
always  concluded  as  to  the  construction  of  a  statute  of  a  sister  state 
by  allegations  contained  in  the  complaint.** 

203.  Presumptions. — While  the  prevailing  view  is  that  the  statutes 
of  another  state  or  foreign  country  will  not  be  presumed  to  be  similar 

7.  See  JuDiciAi,  Notice,  vol,  15,  p.  Collier,  148  111.  259,  35  N.  E.  756,  39 
1069rt8eq.  A.  S.  R.  181;  Montgomery  v.  Consol- 

8.  See  EviDENCB,  vol.  10,  p.  890.  idated  Boat  Store  Co.,  115  Ky.  156,  72 

9.  Carpenter  v.  Dexter,  8  Wall.  513,  S.  W.  816,  103  A.  S.  R.  302. 

19  U.  S.  (L.  ed.)   426.  14.  Schluter  v.  Bowery  Sav.  Bank, 

10.  Talbot  V.  Seeman,  1  Craneh  1,  117  N.  Y.  125,  22  N.  E.  572,  15  A.  S. 
2  U.  S.  (L.  ed.)  15.                         .  R.  494,  5  L.R.A.  541. 

11.  Thomson-Houston  Electric  Co.  15.  Edwards  v.  Schillinger,  245  111. 
v.  Palmer,  52  Minn.  174,  53  N.  W.  231,  91  N.  E.  1048,  137  A.  S.  R.  308, 
1137,  38  A.  S.  R.  536.  33  L.R.A.(N.S.)    895;  Hancock  Nat. 

12.  Bank  of  Commerce  v.  Fuqua,  11  Bank  v.  Ellis,  166  Mass.  414,  44  N,  E. 
Mont.  285,  28  Pac.  291,  28  A.  S.  R.  349,  55  A.  S.  R.  414. 

461,  14  L.R. A.  588 ;  Lowry  v.  Moore,       16.  Knickerbocker  Trust  Co.  v.  Ise- 

16  Wash.  476,  48  Pac.  238,  58  A.  S.  E.  lin,  185  N.  Y.  54,  77  N.  E.  877, 113  A. 

49  and  note.  S.  R.  863,  involving  the  application  of 

13.  St.  Louis,  etc.,  R.  Co.  v.  Haist,  a  Maryland  statute.  See  Pleaoiko, 
71  Ark.  258,  72  S.  W.  893.  100  A.  S.  vol.  21,  p.  509. 

R.  65;  Consolidated  Tank  line  Co.  v. 
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to  those  of  the  forum,*'  some  courts  hold  that  such  presunlptioD 
should  be  indulged  in  the  absence  of  proof  to  the  contrary.^'  Thus 
it  has  been  held  that  gambling  contracts  and  some  others  so  offend 
good  morals  and  so  contravene  established  public  policy,  that  courts 
will  presume  that  the  laws  of  other  states  forbid  them  in  consonance 
with  the  laws  of  tiieir  own  state.  But  usury  is  not  regarded  as  stand- 
ing on  the  same  plane  with  gambling  and  other  intrinsically  immoral 
practices.  And  there  can  be  no  presumption  by  the  coarts  that  the 
law  of  usury  of  a  foreign  state  is  the  same  as  their  own.  Such  a 
presumption  would  be  altogetber  unreasonable,  for  some  states  have 
no  statute  law  on  the  subject,  and  in  the  others  the  enactments  are 
very  diverse.*' 

204.  Proof. — ^Where  the  statute  law  of  another  state  ot  country  is 
to  be  proved,  it  must,  of  course,  be  proved  according  to  the  law  of 
the  forum  in  which  the  trial  is  had.**  In  the  proof  of  foreign  statutes 
as  of  other  facts,  the  general  principle  applies  that  the  beet  evidence 
of  which  the  nature  of  the  case  admits  is  to  be  adduced.*  The  long 
recognized  rule  is  that  a  statute  of  a  foreign  state  is  to  be  proved  by 
introducing  in  evidence  a  properly  authenticated  copy  of  the  statute, 
or  so  much  of  it  as  is  necessary  to  show  what  the  foreign  law  is  upon 
tiie  particular  point  or  points  in  controversy^.  The  authentication 
may  be  by  the  great  seal  of  the  state  or  by  the  oath  of  a  witnsss  who 
has  compared  the  copy  with  the  original.*  Where  only  one  section 
of  a  foreign  statute  is  intanduced  in  evidence,  but  that  section  is 
perfect  as  to  the  sense  and  purpose,  there  is  no  necessity  for  introduc- 
ing the  whole  of  the  statute  on  the  general  subject  of  which  the  sec- 
tion offered  is  a  part.*  There  has  been  some  difference  of  opinion 
as  to  whether  the  rule  requiring  a  foreign  statute  to  be  proved  by 
either  an  exemplified  or  sworn  copy  is  applicable  to  the  proof  of  the 

17.  Kelley  v.  Kelley,  161  Mass.  Ill,  1.  Phillips  v.  Gregg,  10  Watts  (Pa.) 
36  N.  E.  837,  42  A.  S.  R.  389,  25  168,  36  Am.  Dec  158. 

L.R.A.  806;  Cherry  v.  Sprague,  187  Notes:  11  Am.  Dec.  784;  113  A.  S. 

Mass.  113,  72  N.  E.  456,  105  A.  S.  R.  R.  881. 

381,  67  L.R.A.  33.  2.  See  Evickkoe,  vol.  10,  p.  1113. 

Note :  113  A.  S.  R.  880.  See  also  Pieree  v.  Indsetli,  106  U.  S. 

18.  Roe  V.  Roe,  52  Kan.  724,  35  Pac  546,  1  S.  Ct.  418,  27  U.  S.  (L.  ed.) 
888,  39  A.  S.  R.  367;  Fisher  v.  Dono-  254;  Baltimore,  etc,  B.  Co.  v.  Glenn, 
van,  57  Neb.  361,  77  N.  W.  778,  44  28  Md.  287,  92  Am.  Deo.  688;  Anglo- 
L.R.A.  383;  Clark  v.  Eltinge,  38  Wash.  American  Land,  etc,  Co.  v.  Dyer,  181 
376,  80  Pac.  556,  107  A.  S.  R.  85?.  Mass.  593,  64  N.  E.  416,  92  A.  S.  R. 

Note:  113  A.  S.  R.  880.  437;  State  v.  Twitty,  9  N.  C.  441,  11 

See  EviDEKCB,  vol.  10,  p.  895.  Am.  Deo.  779  and  note;  Phillips  v. 

19.  Colombia  Bldg.,  etc.,  Ass'n  v.  Gregg,  10  Watts  (Pa.)  158,  36  Am. 
Bice,  68  S.  C.  236,  47  S.  E,  63, 1  Ann.  Dec  168. 

Cas.  239.  Notes:  11  Am.  Dec  784;  2  Am.  Bep. 

20.  Summer    v.    MitcheU,    29    Fla.  208,  113  A.  S.  R.  882,  884. 

179,  10  So.  562,  30  A.  8.  B.  106,  14  3.  Hunter  v.  Fuloher,  5  Rand.  (Va.) 
L.R.A.  815.  126,  16  Am.  Dec  738. 
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statutes  of  a  sister  state.  On  strict  rules  of  evidence,  the  laws  of  one 
state  can  be  proved  in  the  conrts  of  another  only  as  foreign  laws, 
each  state  being  sovereign  and  independent  in  aJl  things  not  sur- 
rendered to  the  general  government  by  the  constitution.*  It  has 
accordingly  been  held  that  volumes  of  the  laws  of  another  state,  pur- 
porting to  have  been  printed  by  public  authority,  are  not  admissible  in 
evidence,'  though  other  authorities  declare  that  such  printed  volumes 
should  be  received  as  prima  fade  evidence  of  the  laws  which  they 
purport  to  contain  because  of  the  connection,  intercourse  and  consti- 
tutional ties  of  the  states,*  and  in  many  of  the  states  this  rule  has 
been  adopted  by  statute.'  But 'it  haa  been  held  that  a  book  contain- 
ing the  statutes  of  another  state,  printed  by  a  private  printer,  and 
not  published  under  authority  of  the  legislature,  is  not  {ulmissible  as 
evidence  of  such  statutes.*  But,  under  a  statute  providing  that  "the 
proceedings  of  any  legislative  body  purporting  on  the  face  of  the 
book  to  be  printed  by  authority  of  tiie  government,  state,  or  terri- 
tory are  evidence  without  further  proof,"  the  statutes  of  another  state 
printed  in  compiled  form  by  authority  of  a  statute  thereof  are  admis- 
sible in  evidence  without  further  proof,  though  published  by  a  private 
person  imder  authority  of  such  statute.*  Statutes  making  the  officially 
printed  volumes  of  foreign  laws  prima  facie  evidence  of  such  laws 
are  merely  cumulative  and  do  not  preclude  the  common  law  mode  of 
proof.** 

205.  Parol  Testimony. — ^When  it  ia  recognized  that  an  exempli- 
fied or  sworn  copy  is  not  the  only  evidence  of  a  foreign  law,  a  further 
question  arises  as  to  whether  such  a  statute  may  be  proved  by  parol. 
It  has  been  held  that  parol  testimony  is  not  competent,**  at  least 
without  some  showing  why  secondary  evidence  becomes  necessary.** 
It  has  been  held  that  the  general  rule  that  the  statute  of  another  state 
cannot  be  proved  by  parol  is  especially  appUcable  where  it  is  pro- 
vided by  statute  that  such  proof  may  be  made  by  a  printed  copy; 
for  there  can  then  be  no  valid  reason  for  allowing  proof  by  parol.** 

4.  Emery  v.  Berry,  28  N.  H.  473,       Note:  113  A.  S.  R.  884. 

61  Am.  Dee.  622  and  note;  State  v.  8.  Canfleld     v.  .  Squire,     2     Root 

Twitty,  9  N.  C.  441,  11  Am.  Dec.  779  (Conn.)  300,  1  Am.  Dec.  71;  Goodwin 

and  note.  v-  Provident  Sav.  L.  Assur.  Ass'n,  97 

5.  State  V.  Twitty,  9  N.  C.  441,  11  la.  226,  66  N.  W.  98,  59  A.  S.  R.  411, 
Am.  Dec.  779  and  note.  32  L.R.A.  473. 

6.  Biesenthall  v.  Williams,  1  Duv.  9.  Falls  v.  United  States  Sav.,  etc., 
(Ky.)  329,  85  Am.  Dec.  629;  Owen  v.  Co.,  97  Ala.  417, 13  So.  25,  38  A.  S.  R. 
Boyle,  15  Me.  147,  32  Am.  Dec.  143;  194.  24  L.R.A.  174. 

Emery  ▼.  Berry,  28  N.  H.  473,  61  Am.  10.  Biesenthall  v.  Williams,  1  Duv. 

Dec.   622;    Biddis   v.   James,   6   Bin.  (Ky.)  329,  85  Am.  Deo.  629. 

(Pa.)  321,  6  Am.  Dec.  456;  State  v.  11.  Emery  v.  Berry,  28  N.  H.  473, 

Abbey,  29  Vt.  60,  67  Am.  Dec.  754.  61  Am.  Dec.  622. 

Note:  11  Am.  Dec.  783.  12.  Note:  72  Am.  Dec.  57. 

7.  Emery  v.  Berry,  28  N,  H,  473,  18.  People  v.  Lambert,  5  Mich.  349, 
6iL  Am-  Dee.  622.  72  Am.  Dee.  49  and  note. 
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§  206  STATUTES  25  R.  C.  L. 

But  oral  testimony  going  merely  to  the  construction  of  the  words  of 
the  foreign  statute  is  hot  regarded  as  incompetent  or  inadmissible. 
Sometimes  it  is  stated  with  respect  to  the  proof  of  the  written  laws 
of  foreign  countries,  that  the  court  has  a  discretion  in  allowing  the 
admission  of  parol  evidence.'*  And  it  has  been  held  in  the  later  cases 
that  in  proof  of  the  laws  of  a  foreign  country,  the  testimony  of  any 
person,  whether  a  professed  lawyer  or  not,  who  appears  to  the  court 
to  be  well  informed  on  the  subject,  is  competent.'*  It  has  also  been 
held  that  proof  of  the  laws  of  smother  state  by  the  parol  testimony  of 
respectable  lawyers,  who  incorporate  in  their  depositions  sworn  copies 
from  the  printed  volume  of  those  laws,  is  sufficient,  independently  of 
any  statutory  regulation.'*  A  person  who  is  learned  in  the  laws  of  a 
foreign  country  and  entitled  to  practice  in  its  courts  may  produce 
what  purports  to  be  the  official  edition  of  its  laws  and  testify  as  to 
the  authenticity  of  the  edition  and  to  the  fact  that  it  is  received 
as  evidence  in  the  courts  of  that  country."  Where  the  question  before 
the  court  is,  not  the  existence  of  a  particular  statute,  but  the  exact 
state  of  the  law  at  a  particular  date,  including  its  construction  and 
effect,  a  person  offered  as  a  witness  and  expert  in  foreign  law  may 
state  the  written  law  without  producing  it,  and  he  may  produce  a 
copy  of  the  statutes  or  code  of  the  foreign  country,  and  refer  to  the 
same,  for  the  purpose  of  refreshing  his  recollection  as  to  the  law.'* 
The  admission  in  evidence  of  an  agreed  translation  of  the  statutes  of 
a  foreign  country  does  not  preclude  the  use,  upon  any  matter  open 
to  reasonable  doubt,  of  the  deposition  of  a  lawyer  of  that  country, 
respecting  the  accepted  or  proper  construction  of  such  statutes." 

206.  Construction. — ^In  the  interpretation  of  a  statute  of  another 
state  or  country  recourse  is  properly  had  to  the  decisions  of  the  courts 
of  that  state  or  country,  for  those  decisions  are  deemed  to  be  essential- 
ly a  part  of  the  law  itself.**  But  if  the  court  of  the  forum  is  not 
afforded  such  aid,  it  must  give  to  the  statute  the  best  construction  it  is 
able  to  give,  in  the  same  manner  that  it  should  construe  an  act  of  its 
own  legislature.'  Where  the  statute  of  a  sister  state  is  before  the  court 
the  construction  placed  upon  the  statute  by  the  courts  oft  that  state 
must  be  followed,*  although  not  in  accordance  with  the  decisions  of 

14.  Note:  113  A,  S.  R.  882.  19.  Slater  v.  Mexican  Nat.  R.  Co., 

16.  Hall  V.  Costello,  48  N.  H.  178,  194  U.  S.  120,  24  S.  Ct.  581,  48  U.  S. 

2  Am.  Rep.  207  and  note.  (L.  ed.)  900. 

16.  Biesenthall  v.  Williams,  1  Duv.  20.  Lamberton  v.  Orant,  94  Me.  508, 
fKv.)  329,  85  Am.  Dec.  629  and  note.  48  Atl.  127,  80  A.  g.  R.  415  and  note. 

17.  Nashua   Sav.    Bank    v.    Anglo-  Note:  113  A.  S.  R.  884. 
American  Land,  etc.,  Co.,  189  U.  S.  1.  Bond  v.  Appleton,  8  Mass.  472, 
221,  23  S.  Ct.  517,  47  U.  S.  (L.  ed.)  5  Am.  Dee.  111. 

782.  2.  Van   Metre   v.   Sankey,  148   111. 

18.  Barrows  v.  Downs,  9  R.  I.  446,  536,  36  N.  E.  628,  39  A.  S.  R.  196,  23 
11  Am.  Rep.  283.  L.R.A.  665;  Bell  v.  Parwell,  176  111. 

Note:  113  A.  S.  R.  881,  489,  52  N.  E.  346,  68  A.  S.  R.  194,  42 
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other  states  upon  a  somewhat  similar  statute,*  and  even  though  the 
courts  of  the  forum  would  place  a  different  and  even  reverse  construc- 
tion upon  similar  language  in  a  statute  within  their  own  jurisdiction.* 
This  is  especially  true  with  respect  to  the  practice  of  the  courts  of  the 
sister  state  where  the  question  of  the  validity  of  a  judgment  of  that 
state  is  involved,  for  the  vital  inquiry  is  not  whether  a  mistake  has 
been  made  in  construction  or  interpretation,  but  whether,  under  the 
law  as  there  administered,  a  valid  judgment  was  rendered.^  If  the 
courts  of  a  state  have  construed  one  of  its  statutes  imposing  liability 
upon  stockholders  of  corporations,  thdr  construction  must  be  followed 
by  the  courts  of  another  state  in  which  the  liability  is  sought  to  be 
enforced.* 

207.  Questions  of  Law  and  Fact, — ^It  follows  from  the  very  prin- 
ciple on  which  proof  of  foreign  laws  is  required,  that  the  proof  should 
be  addressed  to  the  jury  and  not  to  the  court.  It  is  the  province  of 
the  jury  to  determine  these  facts  just  as  it  determinee  the  other  facts 
of  a  case.  As  a  corollary  to  tbds  proposition  it  results,  also,  that 
the  Ending  of  the  jury  on  this  question  (or  of  the  judge,  if  the  cause 
is  tried  without  the  intervention  of  a  jury)  cannot  ordinarily  be 
revised  by  an  appellate  court  The  business  of  the  court  is  simply 
to  advise  the  jury  as  to  the  proper  construction  and  application  of 
the  laws  when  proved.'  But  while  the  factum  of  the  foreign 
law  is  for  the  jury  to  find  upon  the  evidence,  yet  it  is  the  duty  of  the 
court  to  construe  it  and  to  direct  the  jury  as  to  its  force  and  effect.* 
When  the  evidence  of  the  law  of  another  state  is  shown  by  a  copy 
of  a  statute,  or  a  part  of  it,  the  question  of  ita  interpretation  and 
effect  is  for  the  court  alone,  as  in  the  case  of  other  evidence  which 

L.B.A.  804;  Fred  MiUer  Brewing  Co.  26  Atl.  956, 44  A.  S.  B.  266,  20  L.B.A. 

V.  Capital  Ins.  Co.,  Ul  la.  590,  82  761. 

N.   W.   1023,  82  A.   S.   B.   529  and  4.  Van   Matre  v.    Sankey,  148   111. 

note;  Shaw  v.  Postal  Tel.,  etc.,  Co.,  79  536,  36  N.  E.  628,  39  A.  S.  B.  196,  23 

Miss.  670,  31  So.  222,  89  A.  S.  B.  L.B.A.  665;  Bell  v.  Farwell,  176  111. 

666,  56  L.B.A.  486;  American  Print  489,  52  N.  E.  346,  68  A.  S.  B.  194  and 

Works  V.  Lawrence,  23  N.  J.  L.  590,  57  note,  42  L.R.A.  804. 

^^-  "^r-^-.J^^^  r^^.i"'H',^*^**2o7'       6.  Fred  MiUer  Brewing  Co.  v.  Cap- 
Lane  52  N.  J.  L  550,  10  L.B.A.  784;  jf^i  i^g   Co.,  Ill  la.  690,  82  N.  W. 
St.  Nicholas  Bank  v.  State  Nat.  Bank,   -inoo   qo  a    c   t>    eon 
128  N.  Y.  26,  27  N.  E  849   13  L.B  A.  T  nLrock  Nai.  Si*  v.  Ellis,  166 
S^   E Y34   r!?%   B    m    c2e  Mass.  414,  44  N.  E.  349,  SsTs.  R. 

V.  Cushman,  3  Watte  &  S.'  (Pa.)  544,   fj*  ^^  ''±'R?r^B«a  I^^'r'a' 

39  Am.  De^.  47  and  note;   Mexican   "5  Mass.  570,  56  N.  E.  888,  49  L.B.A. 

Nat.  B.  Co.  V.  Jackson,  89  Tex.  107,   301. 

33  S.  W.  857,  59  A.  S.  B.  28,  31       7.  Note:  11  Am.  Dec.  784. 

L.B.A.  276.  8-  Cecil  Bank  t,  Barry,  20  Md.  287, 

Notes:  55  A.  S.  B.  417;  113  A.  S.  B.  83  Am.  Dec.  553;  Sidwell  v.  Evans,  1 
884.  Pen.  &  W.  (Pa.)  383,  21  Am.  Dec. 

8.  Bdbinson  v.  Hurst,  78  Md.  59,  387. 
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consists  entirely  of  writings  or  documents.*  It  has  been  held  that 
where  the  fact  to  be  proved  from  the  foreign  law  is  within  the  province 
of  the  court,  as  where  it  is  claimed  that  the  caption  of  a  deposition 
is  not  in  accordance  with  the  foreign  law,  the  court  may  properly 
decide  as  to  the  existence  and  provisions  of  the  law.^* 

State  and  Federal  Statutes 

208.  State  Statutes  in  Federal  Courts. — The  courts  of  the  United 
States  take  judicial  notice,  without  pleading  or  proof,  of  the  public 
statutes  not  only  of  the  state  wherein  they  are  sitting,  but  of  every 
other  state  of  the  Union.**  They  also  take  judicial  notice  of  all 
private  laws  of  a  state  wherein  they  are  sitting  if  by  the  statutes  of 
that  state  its  own  courts  are  bound  to  take  judicial  notice  of  them.** 
They  have  taken  judicial  notice  of  the  laws  of  Mexico  in  force  in 
territory  acquired  afterwards  by  the  United  States,**  and  of  the  Span- 
ish laws  which  formerly  prevailed  in  Louisiana,  and  on  which  the 
titles  to  land  in  that  state  depend.**  But  on  a  writ  of  error  to  the 
highest  court  of  a  state,  in  which  the  revisory  power  of  the  supreme 
court  is  limited  to  determining  Aether  a  question  of  law  depending 
upon  the  constitution,  laws,  or  treaties  of  the  United  States  has  been 
erroneously  decided  by  the  state  court  upon  the  facts  before  it — while 
the  law  of  the  state,  being  known  to  its  courts  as  law,  is  of  course 
within  the  judicial  notice  of  the  supreme  court  at  the  hearing  on 
error** — ^yet,  as  in  the  state  court  laws  of  another  state  are  but 
facts,  requiring  to  be  proved  in  order  to  be  considered,  the  supreme 
court  does  not  take  judicial  notice  of  them,**  unless  they  are  made 
part  of  the  record  sent  up,*'  or  unless  by  the  local  law  of  the  state 
its  highest  court  is  required  to  take  judicial  notice  of  the  laws  of  other 

9.  Union  Cent  L.  Ins.  Co.  v.  Pol-  ed  States  v.  Perot,  98  U.  S.  428, 
lard,  94  Va.  146,  26  S.  E.  421,  64  25  U.  S.  (L.  ed.)  251;  United  States 
A.  S.  R.  715,  36  L.R.A.  271.  v.  Chaves,  159  U.  S.  452,  16  S.  Ct  57, 

10.  Note:  11  Am.  Dec.  784.  40  U.  S.  (L.  ed.)  215. 

11.  See  Judicial  Notice,  vol.  15,  p.  14.  United  States  v.  Turner,  11 
1076.  How.  663,  13  U.  S.  (L.  ed.)  857. 

12.  Beaty  v.  Knowler,  4  Pet.  162,  7  16.  Hanley  v.  Donoghue,  116  U.  S. 
U.  S.  (L.  ed.)  813;  Leland  v.  Wilkin-  1,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.)  535; 
son,  6  Pet.  317,  8  U.  S.  (L.  ed.)  412;  Pennie  v.  Reis,  132  U.  S.  464, 10  S.  Ct. 
Covington   Drawbridge  Co.   v.   Shep-  149,  33  U.  S.  (L.  ed.)  426. 

herd,  20  How.  227,  15  U.  S.  (L.  ed.)  16.  Hanley  v.  Donoghue,  116  U.  S. 

896;  Junction  R.  Co.  v.  Ashland  Bank,  1,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.)  535; 

12  Wall.  226,  20  U.  S.  (L.  ed.)  385;  Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry 

Case  v.  Kelly,  133  U.  S.  21,  10  S.  Ct.  Co.,  119  U.  S.  615,  7  S.  Ct.  398,  .30 

216,  33  U.  S.  (L.  ed.)  613;  Martin  v.  U.  S.  (L.  ed.)  519;  Lloyd  v.  Mathews, 

Baltimore,  etc.,  R.  Co.,  151  U.  S.  673,  155  U.  S.  222,  15  S.  Ct.  70,  39  U.  S. 

14  S.  Ct  533,  38  U.  S.  (L.  ed.)  311.  (L.  ed.)  128. 

IS.  Fremont   v.   United    States,   17  17.  Green  v.  Van  Buskirt  7  WalL 

How.  542, 15  U.  S.  (L.  ed.)  241;  Un}b-  139, 19  U.  S.  (L.  ed.)  109. 
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states.*"  As  a  general  rule,  the  constitation  given  to  a  statute  of  a 
state  by  the  highest  judicial  tribunal  of  such  state  is  regarded  as 
part  of  the  statute,  and  is  as  binding  upon  the  courts  of  the  United 
States  as  the  text.** 

209.  Federal  Statutes  In  State  Courts.— Judicial  notice  will  be 
taken  of  public  acts  of  Congress,  not  only  by  the  courts  of  the  United 
States,  but  by  the  courts  of  the  several  states  and  territories."*    Fed- 

'  eral  statutes  need  not  be  pleaded  in  the  state  courts.*  In  cons^uing 
a  federal  statute,  a  state  court  is  bound  by  the  construction  placed 
on  it  by  the  federal  courts.* 

XIII.  General  Pbinciples  of  Construction  and  Interpretation 

Introductory 

210.  Construction  and  Interpretation  Distinguished. — ^A  distinction 

is  sometimes  made  between  construction  and  interpretation.  Con- 
struction, it  has  been  said,  is  tiie  drawing  of  conclusions  ree^pect- 
ing  subjects  that  lie  beyond  the  direct  expression  of  the  text,  from 
elements  known  from  and  given  in  the  text, — conclusions  which  are 
in  the  spirit,  though  not  within  the  letter,  of  the  text;*  while  in- 
terpretation is  the  art  of  finding  the  true  sensfe  of  any  form  of 
words.*  Though  there  may  be  an  abstract  distinction  between  these 
terms,  it  is  doubtful  whether  the  distinction  is  ever  of  any  prac- 
tical value.  Certainly,  in  common  usage,  interpretation  and  construc- 
tion are  usually  imderstood  as  having  the  same  significance.  It  has 
been  held  that  the  word  "construction"  as  employed  in  a  statute  au- 
thorizing a  writ  of  error  on  behalf  of  the  government  from  the  su- 
preme court  of  the  United  States  to  review  a  judgment  of  a  district 
court,  quashing  an  indictment,  when  based  upon  the  construction  of 

18.  In  sneh  a  ease  "this  conrt  also,  setts,  197  XJ.  S.  11,  25  S.  Ct.  358,  49 
on  writ  of  error,  might  take  judicial  U.  S.  (L.  ed.)  643,  3  Ann.  Gas.  765. 
notice  of  them,"  said  the  court  in  Han-  See  Cotjbts,  vol.  7,  p.  1012. 

ley  T.  Donoghue,  116  U.  S.  1,  6  S.  Ct.  20.  White    v.    St.    (Juirons,    Minor 

242,  29  U.  S.  (L.  ed.)  535,  (Ala.)    331,   12   Am.   Dee.   56.     See 

19.  Pease  v.  Peck,  18  How.  595,  15  Judicial  Notice,  vol.  15,  p.  1065. 
XJ.  S.  (L.  ed.)  518;  LeflSngweU  v.  War-  Note:  11  Am.  Dec.  781. 

ren,  2  Black  599,  17  U.  S.   (L.  ed.)  1.  Note:  1  Ann.  Cas.  948.        ' 

261;  Randall  v.^  Brigham,  7  Wall.  523,  2.  Luken  v.  Lake  Shore,  etc.,  R.  Co., 

19  U.  S.  (L.  ed.)  285;  Morley  v.  Lake  248  111.  377,  94  N.  E.  175,  140  A.  S. 
Shore  R.  Co.,  146  U.  S.  162,  13  S.  Ct.  R.  220,  21  Ann.  Cas.  82.  See  Coubts, 
54,  36  U.  S.  (li.  ed.)  925;  Tnllis  v.  vol.  7,  p.  1013. 

Lake  Eri«,  etc.,  R.  Co.,  175  U.  S.  348,       S.  United  States  v.  Farenholt,  206 

20  S.  Ct  136,  44  U.  S.  (L.  ed.)  192;  U.  S.  226,  27  8.  Ct  629,  51  U.  S. 
W.  W.  Cai^U  Co.  V.  Minnesota,  180    (L.  ed.)  1036. 

U.  S.  452,  21  S.  Ct  423,  45  U.  S.  4.  Bloomer  v.  Todd,  3  Wash.  T. 
(L.  edj  ei9;  Jacobson  v.  Massacha-  599,  19  Pao.  135,  1  L.R.A  IIL 
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the  statute  upon  which  the  indictment  is  founded,  includes  both  coa- 
struction  and  interpretation.* 

211.  Utility  of  Rules  of  Construction. — Ordinarily,  the  legislature 
speaks  only  in  general  terms,  and  for  that  reason  it  often  becomes  the 
duty  of  the  court  to  construe  and  interpret  a  statute  in  a  particular 
case,  for  the  purpose  of  arriving  at  the  legislative  intent,  and  of  de- 
termining whether  a  particular  act  done  or  omitted  falls  within  the 
intended  inhibition  or  commandment  of  the  statute.  Knowledge  of 
the  settled  maxims  and  principles  of  statutory  interpretation  is  im- 
puted to  the  legislature.  To  the  end  that  there  may  be  certainty  and 
uniformity  in  legal  administration,  it  must  be  assumed  that  statutes 
are  enacted  with  a  view  to  their  interpretation  according  to  such  max- 
ims and  principles.  When  they  are  regarded,  the  legi^ative  intent  is 
ascertained.  When  they  are  ignored,  interpretation  becomes  legisla^ 
tion  in  disguise.*  It  is  to  be  presumed  that  the  lawmaking  body  is 
conversant  with  the  established  rules  of  statutory  construction,  and 
that  it  knows  and  contemplates  the  legal  effect  that  accompanies  the 
language  it  employs  to  make  effective  the  legislative  will.'  It  is  con- 
struction alone  which  in  many  instances  saves  the  spirit  or  object  of 
a  text.^ 

212.  Authority  and  Effect  of  Constructioii.— -After  a  statute  has 
been  settled  by  judicial  construction,  the  construction  becomes,  so  far 
as  contract  rights  acquired  under  the  statute  are  concerned,  as  much  a 
part  of  the  statute  as  the  text  itself.*  Where  a  judicial  construction 
has  been  placed  upon  the  language  of  a  statute  for  a  long  period  of 
time,  so  that  there  has  been  abundant  opportunity  for  the  lawmaking 
power  to  give  further  expression  to  its  will,  the  failure  to  do  so,  it  has 
been  declared,  amounts  to  legislative  approval  and  ratification  of  the 
construction  placed  upon  the  statute  by  the  coiu^.**  While  such  con- 
struction will  not  ordinarily  create  an  estoppd  against  the  state,^* 
it  should  generally  be  adhered  to,  leaving  it  to  the.legislature  to  amend 
the  law  should  a  change  be  deemed  necessary."  So,  too,  the  con- 
struction which  has  been  placed  upon  a  statute  by  the  officer  or  gov- 
ernmental department  charged  with  the  carrying  out  of  the  provisions 

6.  United  States  v.  Keitel,  211  U.  699. 
S.  370,  29  S.  Ct.  123,  53  U.  S.  (L.      9.  See  supra,  par.  6. 
ed.)  230;  United  States  v.  Biggs,  211       10.  Manley  v.  Mayer,  68  Kan.  377, 
U.  S.  507,  29  S.  Ct.  181,  53  U.   S.  75  Pac.  550,  1  Ann.  Cas.  825;  State 
(L.  ed.)  305.  v.  Missouri   Athletic  Club,   261   Mo. 

6.  Shellenberger  v.  Ransom,  41  Neb.  576,  170  S.  W.  904,  Ann  Cas.  1916D 
631,  59  N.  W.  935,  25  L.B.A.  564.         931,  L.R.A.1915C  876. 

7.  Cram  v.  Chicago,  etc.,  R.  Co.,  85  11.  See  Estoppkl,  vol.  10,  p.  705. 
Neb,  586,  123  N.  W.  1045,  19  Ann.  12.  Pouch  v.  Prudential  Ins.  Co.  of 
Cas.  170.  America,  204  N.  Y.  281,  97  N.  E.  731, 

8.  Parker  v.  Nothomb,  65  Neb.  308,  Ann.  Cas.  1913C  1191.  See  Coohts 
91  N.  W.  395,  93  N.  W.  851,  60  L.B.A.  vol.  7,  p.  1002. 
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of  the  law  is  to  be  accorded  due  consideration  by  the  courts  in  con- 
struing the  statute.** 

213.  Statutes  Subject  to  Constraction.->A8tatute  is  not  to  be  read 
as  if  open  to  construction  as  a  matter  of  bourse.  It  is  only  in  the  case 
of  ambiguous  statutes  of  uncertain  meaning  that  the  rules  of  con- 
struction can  have  any  application.  Where  the  language  of  a  statute 
is  plfdn  and  unambiguous  and  its-  meaning  dear  and  unmistakable, 
there  is  no  room  for  constroction/^  and  the  courts  are  not  permitted 

13.  See  infra,  par.  273.  Ann.  Cas.  1917B  1168,  L.R.A.1917F 

14.  United  States  v.  Fisher,  2  602;  United  States  v.  Ninety-Nine 
Cranch  358,  2  U.  S.  (L.  ed.)  304;  Diamonds,  139  Fed.  961,  72  C.  C.  A. 
United  States  v.  Wiltberger,  5  Wheat.  9,  2  L.R.A.(N.S.)  185;  Cella  Commis- 
76,  5  U.  S.  (L.  ed.)  37;  United  States  sion  Co.  v.  Bohlinger,  147  Fed.  419, 
V.  Hartwell,  6  WaU.  395,  18  U.  S,  78  C.  C.  A.  467,  8  L.R.A.(N.S.)  537; 
(L.  ed.)  830;  Doe  t.  Considiae,  6  Brun  v.  Mann,  151  Fed.  145,  80  C.  C. 
Wall.  458,  18  U.  S.  (L.  ed.)  869;  A.  513,  12  L.R.A.(N.S.)  154;  United 
The  Cherokee  Tobacco,  11  Wall.  616,  States  v.  Colorado, .  etc.,  R.  Co.,  157 
20  U.  S.  (L.  ed.)  227;  Barnes  v.  Fed.  321,  85  C.  C.  A.  27,  13  Ann.  Cas. 
Philadelphia,  etc.,  R.  Co.,  17  Wall.  893,  15  L.R.A.(N.8.)  167;  Johnson  v. 
302,  21  U.  S.  (L.  ed.)  544;  Morton  State,  141  Ala.  7,  37  So.  4^1,  109  A. 
V.  Nebraska,  21  Wall.  660,  22  U.  S.  S.  R.  17;  Havemeyer  v.  Superior  Ct, 
(L.  ed.)  639;  Texas  v.  Chiles,  21  84  Cal.  327,  24  Pac.  121,  18  A.  S.  R. 
Wall.  488,  22  U.  S.  (L.  ed.)  650;  New  l92,  10  L.R.A.  629;  Hunt  v.  Ward, 
Lamp  €himney  Co.  v.  Ansonia  Brass,  99  Cal.  612,  34  Pac.  335,  37  A.  8.  R. 
etc.,  Co.,  91  U.  S.  656,  23  U.  S.  (L.  87;  Denver  v.  Hobbs,  58  Colo.  220, 
ed.).  336;  United  States  v.  Reese,  92  144  Pac.  874,  Ann.  Cas.  1916C  823; 
U.  8.  214,  23  U.  S.  (L.  ed.)  563;  Pickering  v.  Day,  3  Houst.  (Del.)  474, 
Doggett  V.  Florida  R,  Co.,  99  U.  S.  72,  95  Am.  Dec  291;  Lewis  v.  Pawnee 
25  U.  S.  (L.  ed.)  301;  United  States  Bill's  WUd  West  Co.,  6  Penn.  (Del.) 
V.  Fisher,  109  U.  S.  143,  3  S.  Ct.  316,  66  Atl.  471,  16  Ann.  Cas.  903; 
154,  27  U.  S.  (L.  ed.)  885;  Thomlcy  Van  Winkle  v.  State,  4.  Boyce  (Del.) 
V.  United  States,  113  U.  S.  310,  5  S.  578,  91  Atl.  385,  Ann.  Cas.  1916D  104; 
Ct.  491,  28  U.  S.  (L.  ed.)  999;  Lake  State  v.  Santee,  111  la.  1,  82  N.  W. 
County  V.  Rollins,  130  U.  S.  662,  9  445,  82  A.  S.  R.  489,  53  L.R.A.  763; 
S.  Ct.  651,  32  U.  8.  (L.  ed.)  1060;  CorreU  v.  WiUiams,  etc.,  Co.,  173  la. 
Folsom  V.  United  States,  160  U.  S.  121,  571,  155  N.  W.  982,  Ann.  Cas. 
16  S.  Ct.  222,  40  U.  S.  (L.  ed.)  363;  1918A  117;  Young  v.  Regents  of 
Calderon  v.  Atlas  Steamship  Co.,  170  of  University,  87  Kan.  239,  124  Pac. 
U.  8.  272,  18  8.  a.  588,  42  U.  S.  (L.  150,  Ann.  Cas.  1913D  701;  Gains  v. 
ed.)  1033;  Terke  v.  United  States,  173  Gains,  2  A.  K.  Marsh.  (Ky.)  190,  12 
U.  S.  439,  19  S,  Ct.  441,  43,  U.  S.  Am.  Dec  375;  Com.  v.  International 
(L.  ed.)  760;  Hamilton  v.  Bathbone,  Harvester  Co.,  131  Ky.  551,  115  8. 
175  U.  S.  414,  20  S.  Ct.  155,  44  U.  S.  W.  703,  133  A.  S.  R.  256;  Formao  v. 
(L.  ed.)  219;  Dewey  v.  United  States,  New  Orleans  Sewerage,  etc.  Board, 
178  U.  8.  510,  20  8.  Ct.  981,  44  U.  S.  119  La.  49,  43  So.  908,  12  Ann.  Cas. 
(L.  ed.)  1170;  United  States  v.  Bal-  773;  Tremblay  v.  Murphy,  111  Mc  38, 
timore,  etc,  R.  Co.,  222  U.  8.  8,  32  88  Atl.  55,  Ann.  Cas.  1915B  1074; 
S.  Ct  6,  56  U.  S.  (L.  ed.)  68;  United  Beall  v.  Harwood,  2  Har.  &  J.  (Md.) 
States  v.  Lexington  Mill,  etc.,  Co.,  232  167,  3  Am.  Dec.  532  and  note;  State 
U.  S.  399,  34  S.  Ct.  337.  58  U.  S.  (L.  v.  Cudahy  Packing  Co.,  33  Mont  179, 
ed.)  658,  L.R.A.1915B  774;  Caminetti  82  Pac.  833,  114  A.  S.  R.  804,  8  Ann. 
V.  United  States.  242  U.  S.  470,  S7  Cas.  717;  State  v.  Livingston  Concrete 
S.  Ct.  192,  61  U.  S.   (L.  ed.)   442,  Bldg.,  etc.,  Co.,  34  Mont.  670,  87  Pac. 
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to  deaich  for  its  meaning  beyond  the  statute  itself.^'  When  the  mean- 
ing of  a  law  is  evident,  to  go  elsewhere  in  search  of  conjecture  in  order 
to  restrict  or  extend  the  act  would  be  an  attempt  to  dude  it,  a  method 
which,  if  once  admitted,  would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  tuid  precise  in  its  language,  which 
might  not  by  interpretation  be  rendered  useless.**  In  such  a  case 
arguments  from  the  reason,  spirit,  or  purpose  of  the  legislation, 
from  the  mischief  it  was  intended  to  remedy,  from  history  or 
analogy  for  the  purpose  of  searching  out  and  justifying  the  inter- 
polation into  the  statute  of  new  terms,  and  for  the  accomplishment 
of  purposes  which  the  lawmaking  power  did  not  express,  are  worse 
than  futile.  They  serve  only  to  raise  doubt  and  uncertainty  where 
none  exist,  to  confuse  an,d  mislead  the  judgment,  and  to  pervert  the 
statute.*'  Affirmative  discussion  in  such  circumstances  is  not  unlike 
argument  in  support  of  a  self-evident  truth.  The  logic  may  mislead 
or  confuse.  It  cannot  strengthen  the  pre-existing  conviction.**  This 
is  an  axiomatic  principle;  it  is  embodied  in  the  maxim  Expressura 
facit  cessare  tacitum  (a  thing  expressed  pute  an  end  to  implication)  .** 
214.  Considerations  Calling  for  Constraction. — ^The  most  common 
occasion  for  construing  statutes  is  where  there  is  found  in  a  statute 
some  obscurity,  ambiguity  or  other  fault  of  expression;  for  in  that 
case  it  is  necessary  to  interpret  the  law  in  order  to  discover  the  true 

980,  9  Ann.  Gas.  204;  Smith  ▼.  Iron  1913C  837;  Stote  ▼.  Board  of  State 

Mountain   Tunnel   Co.,  46  Mont.   13,  Canvassers,  159  Wis.  216,  150  N.  W. 

125  Pac.  649,  Ann.  Cas.  1914B  551;  542,  Ann.  Cas.  1916D  159;  Rasmnssen 

Shellenberger  v.  Ransom,  41  Neb.  631,  v.  Baker,  7  Wyo.  117,  50  Pac.  819, 

69  N.  W.  935,  25  L.R.A.  564;   Mo-  38   L.R.A.   773;   Rock  Springs  First 

Gaffln  v.  Cohoes,  74  N.  Y.  387,  30  Am.  Nat.  Bank  v,  Ludvigsen,  8  Wyo.  230, 

Rep.  307;  In  re  Meyer,  209  N.  Y.  386,  56  Pac.  994,  57  Pac.  934,  80  A.  S.  R. 

103  N.  E.  713,  Ann.  Cas.  1915A  263;  928. 

In  re  Applicants  for  laeeaae,  143  N.  16.  Caminetti  ▼.  United  States,  242 

C.  1,  55  S.  E.  636,  10  Ann.  Cas.  187,  U.  S.  470,  37  S.  Ct.  192,  61  U.  S.  (L. 

10    L.R.A.(N.S.)     288;    Kearney    v.  ed.)     442,    Ann.    Cas.    1917B    1168, 

Vann,  154  N.  C.  311,  70  S.  E.  747,  L.R.A.1917F  502;  Louisville,  etc.,  R. 

Ann.   Cas.  1912B  1189;  Whitford  v.  Co.  v.  Western  Union  Tel.  Co.,  195 

North  State  L.  Ins.  Co.,  163  N.  C.  Ala.  12^  71  So.  118,  Ann.  Cas.  1917B 

223,  79  S.  E.  501,  Ann.  Cas.  1916B  696. 

270;  State  Finance  Co.  v.  Mather,  15  Note:  96  A.  S.  R.  777. 

N.  D.  386,  109  N.  W.  350,  11  Ann.  16.  Rossmiller  v.    State,   114   Wis. 

Cas.  1112;  Greenleaf  v.  Minneapolis,  169,  89  N.  W.  839,  91  A.  S.  R.  910, 

etc.,  R.  Co.,  30  N.  D.  112,  151  N.  W.  58  L.RA.  93. 

879,  Ann.  Cas.  1917D  908;  State  v.  17.  Lewis   v.    Pawnee    Bill's    Wild 

Taylor,  33  N.  D.  76,  156  N.  W.  561,  West  Co.,  6  Penn.  (Del.)  316,  66  Atl. 

Ann.    Cas.   1918A   583,   L.R.A.1918B  471,  16  Ann.  Cas.  903. 

156;   Sailing  t.   MoKinney,   1  Leigh  18.  Lewis  v.  United  States,  92  U.  S. 

(Va.)  42, 19  Am.  Dec.  722;  Rossmiller  618,  23  U.  S.  (L.  ed.)  513. 

V.  State,  114  Wis.  169,  89  N.  W.  839,  19.  Enfield  Toll  Bridge  Co.  v.  Hart- 

91  A.  S.  R.  910,  58  L.R.A.  93;  Edger-  ford,  etc.,  R.  Co.,  17  Conn.  454,  44 

ton  First  Nat.  Bank  v.  Biederman,  149  Am.  Dec.  556;  Caldwell  v.  Ryan,  210 

Wis.  8,  134  N.  W.  1132,  Ann.  Cas.  Mo.  17,  108  S.  W.  633,  124  A,  S.  R. 
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meaning. ••  And  if  the  legislature  ha«  enacted  twp  or  more  statutes 
•which  from  their  wording  appear  to  be  inconsistent,  or  if  the  statute 
under  consideration  appears  to  bfe  in  conflict  with  a  provision  of  the 
constitution,  state  ,or  federal,  there  is  an  ambiguity,  for  it  is  always 
presumed  that  the  legislature  did  not  intend  to  violate  either  con- 
stitution ;  it  is  always  presumed  it  intended  its  enactments  to  become 
valid  and  enforceable  laws.*  Another  occasion  for  construing  a  stat- 
ute is  where  uncertainty  as  to  its  meaning  arises  not  alone  from  am- 
biguity of  the  language  employed,  but  from  the  fact  that  giving  a 
literal  interpretation  to  the  words  will  lead  to  such  unreasonable, 
unjust  or  absurd  consequences  as  to  compel  a  conviction  that  they 
could  not  have  been  intended  by  the  legislature.' 

215.  Construction  as  of  Time  of  Enactment. — There  is  always  a 
tendency,  it  has  been  said,  to  construe  statutes  in  the  light  in  which 
they  appear  when  the  construction  is  given.  It  is  easy  to  be  wise 
after  one  sees  the  results  of  experience.*  The  true  rule  is  that  stat- 
utes are  to  be  construed  as  they  were  intended  to  be  understood  when 
they  were  passed.*  Statutes  are  to  be  read  in  the  light  of  attendant 
conditions  and  the  state  of  the  law  existent  at  the  time  of  their  enact- 
ment.' The  words  of  a  statute  must  be  taken  in  the  sense  in  which 
they  were  understood  at  the  time  when  the  statute  was  enacted.*  If 
the  language  used  is  broad  enough  to  include  unknown  things  which 
might  spring  into  existence  in  the  future,  they  would  b^  deemed  to 
come  within,  and  be  subject  to,  the  evident  meaning  of  the  terms 
used,'  but  it  does  not  follow,  when  a  newly  invented  or  discovered 
thing  is  called  by  some  familiar  word,  which  comes  nearest  expressing 
the  new  idea,  that  the  thing  so  styled  is  really  the  thing  formerly 
meant  by  the  familiar  word.*  Hence,  it  has  been  held  that  a  statute 
passed  at  a  time  when  there  were  no  cable  or  electric  street  railways 

717,  14  Ann.  Cas.  314,  16  L.R.A.  224;  Schuyler  Countv  ▼.  Thomas,  98 
(N.S.)  494;  Taylor  v.  Griswold,  14  N.  U.  S.  169,  25  U.  S.  (L.  ed.)  88;  Piatt 
J.  L.  222,  27  Am.  Dec.  33.  v.  Union  Pac.  E.  Co.,  99  U.   S.  63, 

20.  State  v.  Smiley,  65  Kan.  240,  69   25  U.  S.  (L.  ed.)  424;  Com.  v.  Erie, 
Pac  199,  67  L.R.A.  903.  etc.,  R.  Co.,  27  Pa.  St.  339,  67  Am. 

1.  Com.  V.  International  Harvester   Dee.  471;  Bloomer  v.  Todd.  3  Wash. 
Co.,  131  Ky.  551,  115  S.  W.  703,  133  Ter.  599, 19  Pac.  135, 1  L.R.A.  111. 
A.  S.  R.  256.  5.  In  re  Bergeron,  220  Mass.  472, 

2.  State  V.  Smiley,  65  Kan.  240,  69  107  N.  E.  1007,  Ann.  Cas.  1917A  549. 
Pac.  199,  67  L.R.A.  903;  In  re  Meyer,  6.  St.  John's  Military  Academy  v. 
209  N.  Y.  386,  lOS  N.  E.  713,  Ann.  Edwards,  143  Wis.  551,  128  N.  W. 
Cas.  1915A  263,  L.E.A.1915C  615;  113,  139  A,  S.  R.  1123. 
Minneapolis,  etc.,  R.  Co.  v.  Industrial  7.  See  supra,  par.  24. 
Commission,  153  Wis.  552,  141  N.  W.  8.  Passaic  River,  etc..  Bridges  v. 
1119,  Ann.  Cas.  1914D  655.  Hnboken  Land,  etc.,  Co.,  1  Wall.  116, 

3.  Piatt  V.  Union  Pac.  R.  Co.,  99  U.  I'J   U.  S.   (L.  ed.)   571;  Punk  v.  St. 
8.  63,  25  U.  S.  (L.  ed.)  424.  Paul  City  R.  Co.,  61  Minn.  435,  63 

4.  United  States  v.  Union  Pae.  R.  N.  W.  1099, 52  A.  S.  R.  608, 29  L.R.A. 
Co.,  91  U.  S.  72,  23  U.  S.  (L.  ed.)   208. 
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in  existence  in  the  state,  and  providing  that  every  railroad  corporation 
owning  and  operating  a  railroad  in  the  state  should  be  liable  for 
damages  sustained  by  an  agent  or  servant  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant,  but  not  broad  enough  in  words 
to  include  unknown  things,  is  not  applicable  to  a  street  railway 
corporation,  although  its  line  is  operated  by  cable.* 

216.  Legislative  Intent  the  Primary  Consideration. — In  the  inter- 
pretation and  construction  of  statutes  the  primary  rule  is  to  ascertain 
and  give  effect  to  the  intention  of  the  legislature.*"  As  has  frequently 
been  stated  in  effect,  the  intention  of  the  legislature  constitutes  the 

9.  Funk  V.  St.  Paul  City  R.  Co.,  Ann.  Cas.  1914B  91;  Moore-Mansfield 
61  Minn.  435,  63  N.  W.  1099,  52  A.  Constr.  Co.  v.  Indianapolis,  etc.,  R. 
S.  R.  608,  29  L.R.A.  208.  Co.,  179  Ind.  356,  101  N.  E.  296,  Ann. 

10.  Rodgers  v.   United   States,   185  Cas.  1915D  917,  44  L.R.A.(N.S.)  816; 
U.  S.  83,  22  S.  Ct.  582,  46  U.  S.  (L.  Cog^eshall    v.    Des    Moines.    138   la. 
ed.)  816;  Thompson  v.  Thompson,  218  730,  117  N.  W.  309, 128  A.  S.  R  221; 
U.  S.  611,  31  S.  Ct.  Ill,  54  U.  S.  Cosson  v.  Bradshaw,  160  la.  296,  141 
(L.  ed.)    1180;   Waskey  v.  Hammer,  N.  W.  1062,  Ann.   Cas.  1915D  157; 
223  U.  S.  85,  32  S.  Ct.  187,  56  U.  S.  Com.  v.  International  Harvester  Co., 
(L.  ed.)  359;  United  States  v.  Ninety-  131  Ky.  551,  115  S.  W.  703,  133  A. 
Nine  Diamonds,  139  Fed.  961,  72  C.  S.  R.  256;  State  v.  Polk  County,  87 
C.  A.  9,  2  L.R.A.(N.S.)   185;   Sun-  Minn.  325,  92  N.  W.  216,  60  L.R.A 
flower  Lumber  Co.. v.  Turner  Supply  161;  Henrv,  etc.,  Co.  v.  Evans.  97  Mo. 
Co.,  158  Ala.  191,  48  So.  510,  132  A.  47,  10  S.  W.  868,  3  L.R.A.  332;  Lerch 
S.   R.   20; 'Van   Winkle  v.   State,   4  v.  Missoula  Brick,  etc.,  Co.,  45  Mont. 
Boyce  (Del.)  578,  91  Atl.  385,  Ann.  314,  123  Pao.  25,  Ann.   Cas.   1914A 
Cas.    1916D    104;    State    v.    Atlantic  346;  Little  v.  State,  60  Neb.  749,  84 
Coast  Line  R.  Co.,  56Pla.  617,  47  N.  W.  248,  51  L.R.A.  717;  People  v. 
So.  969,  32  L.R.A.(N.S.)  639;  Davis  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358, 
V.   Florida  Power  Co.,   64  Pla.   246,  8  Am.  Dec.  243;  Whitford  v.  North 
60    So.   759,   Ann.   Cas.   1914B   965;  State  L.  Ins.  Co.,  168  N.  C.  223,  79  S. 
Washington  v.  Atlantic  Coast  Line  R.  E.  501,  Ann.  Cas.  1915B  270;  Ludlow 
Co.,  136  Ga.  638,  71  S.  E.  10(56,  38  v.  Johnston,  3  Ohio  553,  17  Am.  Dec. 
L.R.A;.(N.S.)  867;  Venner  v.  Chicago  609;  Erie  R.  Co.  v.  Steinberg,  94  Ohio 
City  R.  Co.,  246  111.  170,  92  N.  E.  643,  St.   189,   113   N.   E.   814,   Ann.   Cas. 
138  A.  S.  R.  229,  20  Ann.  Cas.  607;  1917E  661.  L.R.A.1917B  787;  State  v. 
People  V.  Price,  257  111.  587, 101  N.  E.  Huxford,  35  R.  I.  387,  87  Atl.  171. 
196,    Ann.    Cas.    1914A    1154;    State  Ann.  Cas.  1915C  1135 ;  Cutting  v.  Tay- 
Public  Utilities   Commission   v.   Mon-  lor.   3   S.  D.  11,  51  N.  W.  949,  15 
arch  Refrigerating  Co.,  267  111.  528,  L.R.A.  691;  State  v.  Policy   (S.  D.) 
108  N.  E.  716.  Ann.  Cas.  1916A  528;  138  N.  W.  300,  42  L.R.A.(N.S.)  788; 
People  V.  Chicago  Rys.  Co.,  270  111.  Murray  v.  State,  21  Tex.  App.  620, 
87,  110  N.  E.  3S6,  Ann.  Cas.  1917B  2  S.  W.  757,  57  Am.  Rep.  623;  Om- 
?21;  State  v.  Haworth,  122  Ind.  462,  doff  v.  Turman,  2  Leigh    (Va.)   200, 
23  N.  E.  943,  7  L.R.A.  240;  State  v.  21  Am.  Dec.  608;  Walker  v.  Spokane, 
Hvde,  129  Ind.  296,  28  N.  E.  186,  13  62  Wash.  312, 113  Pac.  775,  Ann.  Cas. 
L.'R.A.  79;  Parvin   v.  Wimberg,  130  1912C  994;   Rossmiller  v.  State,  114 
Ind.  561,  30  N.  E.  790.  30  A.  S.  R.  Wis.  169,  89  N.  W.  839,  91  A.  S.  R. 
254,  15  L.R.A.  775;   Cleveland,  etc.,  910,  58  L.R.A.  93;  State  v.  Board  of 
R.  Co.  V.  Backus,  133  Ind.  513,  33  N.  State  Canvassers,  159  Wis.  216,  150 
E.  421,  18  L.R.A.  729;  State  v.  Bar-  N.  W.  542,  Ann.  Cas.  1916D  159. 
tholomew,  176  Ind.  182,  95  N.  E.  417,       Note:  5  L.R.A.  842. 
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law."  All  roles  for  the  interpTetation  and  construction  of  statutes 
of  doubtful  meaning  have  for  their  sole  object  the  discovery  of  the 
legislative  intent,  and  they  ate  valuable  only  in  so  far  as,  in  their 
application,  they  enable  us  the  better  to  ascertain  and  give  effect  to 
that  intent."  Even  penal  laws,  which  it  is  said  should  be  strictly 
construed,  ought  not  to  be  so  construed  as  to  defeat  the  obvious  inten- 
tion of  the  legislature.*' 

Language  of  Stattita 

217.  Determination  of  Intention  from  Language  Employed. — ^The 

intention  and  meaning  of  the  legislature  must  primarily  be  determined 
from  the  language  of  the  statute  itself,**  and  not  from  conjectures 

11.  United  States  v.  Hartwell,  6  1171,  124  A.  S.  B.  1107,  16  L.R.A. 
Wall.  385,  18  U.   S.    (L.  ed.)    830;    (N.S.)  450. 

Raymond  v.  Thomas,  91  U.  S.  712,  23       Note:  Ann.  Cas.  1917D  5. 

U.  S.  (L.  ed.)  434;  Indianapolis,  etc.,  "     13.  State  v,  J.  P.  Bass  Pub.  Co., 

R.  Co.  V.  Horst,  93  U.  S.  291,.  23  U.   104  Me.  288,  71  Atl.  984,  20  L.R.A. 

S.  (L.  ed.)  898;  Jones  v.  New  York   (N.S.)  495;  Keller  v.  State,  11  Md. 

Guaranty,  etc.,  Co.,  101  U.  S.  622,  25  525,  69  Am.  Dec:  226  and  note;  Park- 

U.  S.  (L.  ed.)  1030;  Uphoff  v.  Indus-  inson  v.   State,  14  Md.  184,  74  Am. 

trial  Board,  271  lU.  312,  111  N.  E.   Dec.  622  and  note.     See  infra,  par. 

128,  Ann.  Cas.  1917D  1,  L.R.A.1916E  301. 

329;  In  re  Meyer,  209  N.  Y,  386,  103      14.  The  Paulinia  v.  United  States, 

N.    E.   713,   Ann.    Cas.    1915A   263,  7  Cranch  52,  3  U.  S.   (L,  ed.)  266; 

L.R.A.1915C  615.  New  Lamp  Chimney  Co.  v.  Ansonia 

12.  Detroit  CitiKms'  St.  R.  Co.  v.  Brass,  etc.,  Co.,  91  U.  S.  656,  23  U.  S. 
Detroit,  64  Fed.  628,  26  L.R.A.  667;  (L.  ed.)  336;  United  States  v.  Fisher, 
Welch  V.  Wadsworth,  30  Conn.  149,  109  U.  S.  143,  3  S.  Ct.  154,  27  U.  S. 
79  Am.  Dec.  236;  Illinois  Cent.  R.  Co.  (L.  ed.)  885;  United  States  v.  Golden- 
T.  People,  143  111.  434,  33  N.  E.  173,  berg,  168  U.  S.  95,  18  S.  Ct.  3,  42 
19  L.R.A.  119;  Corson  v.  Bradahaw,  U.  S.  (L,  ed.)  394;  United  States  v. 
160  la.  296,  141  N.  W.  1062,  Ann.  Ninety-Nine  Diamonds,  139  Fed.  961, 
Cas,  1915D  157;  Correll  v.  Williams,  72  C.  C.  A.  9,  2  L.R.A.(N.S.)  185; 
etc.,  Co.,  173  la.  571,  155  N.  W.  982,  Tynan  v.  Walker,  35  Cal.  634,  95  Am. 
Ann.  Cas.  1918A  117;  Intoxicating  Dec.  152;  Ex  parte  Goodrich,  160  Cal. 
Liquor  Cases,  25  Kan.  751,  37  Am.  410,  117  Pac.  451,  Ann.  Cas.  1913A 
Rep.  284;  State  v.  Shevlin-Carpenter  56;  Garvey  v.  People,  6  Colo.  559,  45 
Co.,  99  Minn.  158,  108  N.  W.  935,  Am.  Rep.  531;  Com.  v.  International 
9  Ann.  Cas.  634;  Sbellenberger  v.  Harvester  Co.,  131  Ky.  551, 115  S.  W. 
Ransom,  41  Neb.  631,  59  N.  W.  935,  703,  133  A.  S.  R.  256;  State  v.  Switz- 
25  L.R.A.  564;  State  v.  Taylor,  33  N.  Icr,  143  Mo.  287,  45  S.  W.  245,  65 
D.  76,  156  N.  W.  561,  Ann.  Cas.  A.  S.  R.  653,  40  L.R.A.  280;  Cram  v. 
1918A  583,  L.R.A.1918B  156;  State  v.  Chicago,  etc.,  R.  Co.,  85  Neb.  58C,  12a 
South  Kingstown,  18  R.  L  258,  27  Atl.  N.  W.  1045,"  19  Ann.  Cas.  170;  People 
599,  22  L.R.A.  65;  Kitchen  v.  South-  v.  Utiea  Ins.  Co.,  15  Johns.  (N.  Y.) 
em  Ry.,  68  S.  C.  554,  48  S.  E.  4,  358,  8  Am.  Dec.  243;  Wiley  v.  Solvav 
1  Ann.  Cas.  747;  Imperial  Irrigation  Process  Co.,  215  N.  Y.  584,  109  N.  E. 
Co.  T.  Jayne,  104  Tex.  395,  138  S.  W.  606,  Ann.  Cas.  1917A  314;  Kearnev 
576,  Ann.  Cas.  1914B  322;  Ex  parte  v.  Vann,  154  N.  C.  311,  70  S.  E.  747, 
Woods,  52  Tex.  Crim.  575,  108  S.  W.  Ann.  Cas.  1912A  1189;  Whitford  v. 
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aliunde.^'  When  the  language  of  a  statute  is  plain  and  rmambiguous 
and  conveys  a  clear  and  definite  meaning,  tiiere  is  no  occasion  for 
resorting  to  the  rules  of  statutory  interpretation  and  construction; 
the  statute  must  be  given  its  plain  and  obvious  meaning.**  This 
principle  is  to  be  adhered  to  notwithstanding  the  fact  that  the  court 
may  be  convinced  by  extraneous  circumstances  that  the  legislature 
intended  to  enact  something  very  different  from  that  which  it  did 
enact.*'  The  current  of  authority  at  the  present  day  is  in  favor  of 
reading  statutes  according  to  the  natural  and  most  obvious  import 
of  the  language  without  resorting  to  subtle  and  forced  constructions 
for  the  purpose  of  either  limiting  or  extending  their  operation.*' 
If  the  words  of  the  act  are  plain  and  the  legislative  purpose  manifest, 
a  contrary  conception  of  it,  however  produced,  cannot  legitimately  be 
permitted  to  create  an  obscurity  to  be  cleared  up  by  construction,  in- 
iiuenced  by  the  historj'  .of  the  legislative  labors  which  constructed  the 
law.*'    No  motive,  purpose,  or  intent  can  be  imputed  to  the  legislar 

North  State  L.  Ins.  Co.,  163  N.  C.  N.  E.  785,  Ann.  Cas.  1916A  674, 
223,  79  8.  E.  501,  Ann.  Cas.  1915B  L.E.A.1915C  328;  Deposit  Bank  v. 
270;  Freeman  v.  State  Board  of  Medi-  Daviess  County,  102  Ky.  174,  39  S.  W. 
cal  Examiners,  54  OkTa.  531,  154  Pac.  1030,  44  L.R.A.  825;  State  v.  Fred- 
56,  L.R.A.1916D  436;  Ex  parte  Woods,  erickson,  101  Me.  37,  63  Atl.  535,  115 
52  Tex.  Crim.  575,  108  S.  W.  1171,  A.  S.  R.  295,  8  Ann.  Cas.  48,  6  L.R.A. 
124  A.  S.  R.  1107,  16  L.R.A.(N.S.)  (N.S.)  186 ;  In  re  Bergeron,  220  Mass. 
450;  Bloomer  v.  Todd,  3  Wash.  Ter.  472, 107  N.  E.  1007,  Ann.  Cas.  1917A 
599,  19  Pac.  135,  1  L.R.A.  111.  549;  In  re  Applicants  for  License,  143 

15.  Gardner  v.  Collins,  2  Pet.  58,  7  N.  C.  1,  55  S.  :E.  635,  10  Ann.  Cas. 
U.  S.  (L.  ed.)  347.  187,   10   L.R.A.(N.S.)    288;   Erie   R. 

16.  United  States  v.  Wiltberger,  5  Co.  v.  Steinberg,  94  Ohio  St.  189,  113 
Wheat.  76,  5  U.  S.  (L.'ed.)  37;  Unit-  N.  E.  814,  Ann.  Cas.  1917E  661. 
ed  States  v.  Plowman,  216  U.  S.  372,  L.R.A.1917B  787;  Beaty  v.  Richard- 
30  S.  Ct.  299,  54  U.  S..(L.  ed.)  523;  son,  56  S.  C.  173,  34  S.  E.  73,  46 
American  R.  Co.  v.  Birch,  224  U.  S.  L.R.A.  517;  Kitchen  v.  Southern  Ry., 
547,  32  S.  Ct.  603,  56  U.  S.  (L.  ed.)  68  S.  C.  554,  48  S,  E.  4,  1  Ann.  Cas. 
879;  United  States  v.  Detroit  First  747;  Murray  v.  State,  21  Tex.  App. 
Nat.  Bank,  234  U.  S.  245,  34  S.  Ct.  620,  2  S.  W.  757,  57  Am.  Rep.  623; 
846,  58  U.  S.  (L.  ed.)  1298;  Adams  Rossmiller  v.  State,  114  Wis.  169,  89 
Exp.  Co.  V.  Kentucky,  238  U.  S.  190,  N.  W.  839,  91  A.  S.  R.  910,  58  L.R.A. 
35  S.  Ct.  824,  59  U.  S.  (L.  ed.)  1267,  93;  State  v.  Board  of  State  Canvas- 
Ann.  Cas.  1915D  1167,  L.R.A.1916C  sets,  159  Wis.  216,,  150  N.  W.  542, 
273;  Ex  parte  Trapnall,  6  Ark.  9,  42  Ann.  Cas.  1916D.169;  Weston  County 
Am.  Dec.  676;  State  v.  Lancashire  P.  v.  Blakely,  20  Wyo.  259,  123  Pac  72, 
Ins.  Co.,  66  Ark.  466,  51  S.  W.  633,  Ann.  Cas.  1915B  584. 

45  L.R,A.  348;  Havemeyerv.  Superior  -  Note:  50  L.R.A. (N.S.)  226. 
Ct.,  84  Cal.  327,  24  Pac.  121,  18  A.  S.      17.  Pittsburgh,  etc.,  R.  Co.  v.  Nay- 

R.  192,  10  L.R.A.  627;  Van  Winkle  lor,  73  Ohio  St.  115.  76  N.  E.  505, 112 

V.  State,  4  Boyce  (Del.)  578,  91  Atl.  A-  S.  R.  701,  3  L.Tl.A;(N.S.)  473. 
385,  Ann.  Cas.  1916D  104;  Matter  of      18.  Waller    V.    Harris,    20    Wend. 

Kalana,    22    Hawaii    96,    Ann.    Cas.  (N.  T.)   555,  32  Am.  Dec.  590  and 

1916D  1094.    Belleville,  etc.,  R.  Co.  v.  note. 

Gr^ory,  15  111.  20,  58  Am.  Dec.  589;  19.  Minneapolis,  etc.,  R.  Co.  t.  In- 
Wall  V.  Pfanschmidt,  265  111.  180,  106  dnstrial    Commission,    153   Wis,    662, 
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ture  in  the  enactment  of  a  law  other  than  such  as  are  apparent  upon 
the  face  and  to  be  gathered  from  the  terms  of  the  law  itself.*"  A 
secret  intention  of  the  lawmaking  body  cannot  be  legally  interpreted 
into  a  statute  which  is  plain  and  imambiguoiis,  and  which  does  not 
express  or  imply  it.*  Seeking  hidden  meanings  at  variance  with  the 
language  used  is  a  perilous  undertaking  which  is  quite  as  apt  to  lead 
to  an  amendment  of  a  law  by  judicial  construction  as  it  is  to  arrive 
at  the  actual  thought  in  the  legislative  mind.*  It  has  been  said 
that  where  an  ambiguity  exists,  whether  because  of  an  uncertainty 
as  to  the  meaning  of  the  words  employed,  or  because  of  an  apparent 
conflict  with  other  statutes,  or  between  the  statute  and  the  construc- 
tion, then,  and  then  only,  are  the  courts  permitted  to  look  beyond 
the  words  of  the  particular  statute  to  discover  the  legislative  intent.' 
218.  Avoidance  of  Judicial  Legislation. — ^The  courts  have  no  legis- 
lative powers,  and  in  the  interpretation  and  construction  of  statutes 
their  sole  function  is  to  determine,  and  within  the  constitutional 
limits  of  the  legislative  power  to  give  effect  tb,  the  intention  of  the 
legislature.  They  cannot  read  into  a  statute  something  that  is  not 
within  the  manifest  intention  of  the  legislature  as  gathered  from  the 
statute  itself.*  To  depart  from  the  meaning  expressed  by  the  words 
is  to  alter  the  statute,  to  legislate  and  not  to  interpret.*  If  the  true 
construction  will  be  followed  with  harsh  consequences,  it  cannot  in- 


141  N.  W.  1119,  Ann.  Cm.  1914D 
655. 

20.  Denn  v.  Reid,  10  Pet.  524,  9  U. 
S.  (L.  ed.)  519;  Waterloo  Woolen 
Mfg.  Co.  V.  Shanahan,  128  N.  Y.  345, 
28  N.  E.  358»  14  L.RJi.  481;  Witte  v. 
Koeppen,  11  S.  D.  598,  79  N.  W.  831, 
74  A.  S.  R.  826. 

•  1.  United  States  v.  Colorado,  etc., 
R.  Co.,  157  Fed.  321,  85  C.  C.  A.  27, 
13  Ann.  Cas.  893,  15  L.R.A.(N.S.) 
167;  Mellen  Lumber  Co.  v.  Industrial 
Commission,  164  Wis.  114,  142  N.  W. 
187,  Ann.  Cas.  1915B  997,  L.R.A. 
1916A  374. 

2.  Mellen  Lumber  Co.  v.  Industrial 
Commission,  154  Wis.  114,  142  N.  W. 
187,  Ann.  Cas.  1915B  997,  L.R.A. 
1916A  374. 

3.  Van  Winkle  v.  State,  4  Boyee 
(Del.)  578,  91  Atl.  385,  Ann.  Cas. 
1916D  104;  Com.  v.  International  Har- 
vester Co.,  131  Ky.  551,  115  S.  W. 
703,  133  A.  S.  R.  256;  State  v.  Part- 
low,  91  N.  C.  550,  49  Am.  Rep.  652. 

4.  Wabash  R.  Co.  v.  United  States, 
178  Fed.  5, 101  C,  C.  A.  133,  21  Ann, 


Cas.  "SIO;  Northern  Pac.  R.  Co.  v. 
United  States,  213  Fed.  162,  129  C.  C. 
A.  514,  L.R.A.1917A  1198;  In  re 
Walker,  110  Cal.  387,  42  Pac.  815, 
52  A.  S.  B.  104,  30  L.R.A.  460;  Van 
Winkle  v.  Stat^  4  Boyce  (Del.)  578, 
91  Atl.  385,  Ann.  Cas.  1916D  104; 
Calkins  v.  Calkins,  216  lU.  458,  75  N. 
E.  182,  108  A.  S.  B.-  233,  1  L.R.A. 
(N.S.)  393;  King  v.  Viseoloid  Co.,  219 
Mass.  420,  106  N.  E.  988,  Ann.  Cas. 
1916D  1170;  Ballard  v.  Mississippi 
Cotton  Oil  Co.,  81  Miss.  507,  34  So. 
533,  95  A.  S.  R.  476,  62  L.R.A.  407; 
American  Exp.  Co.  v.  Beer,  107  Miss. 
528,  65  So.  575,  Ann.  Cas.  1916D  127, 
L.R,A.1918B  446;  Smith  v.  Iron 
Mountain  Tunnel  Co.,  46  Mont.  13, 
125  Pac.  649,  Ann.  Cas.  1914B  551; 
Ex  parte  Pittman,  31  Nev.  43,  99  Pac. 
700,  20  Ann.  Cas.  1319,  22  L.B.A. 
(N.S.)  266;  State  v.  Boney,  82  Ohio 
St.  376,  92  N.  E.  486,  19  Ann.  Cas. 
918.  See  Bankruptcy,  vol.  3,  p.  174. 
5.  Young  V.  Regwta  of  University, 
87  Kan.  239,  124  P«e.  150,  Ann.  Cas. 
1913D  70L 
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fluence  the  courts  in  administering  the  law.  The  responsibility  for 
the  justice  or  wisdom  of  legislation  rests  with  the  legislature,  and  it 
is  the  province  of  the  courts  to  construe,  not  to  make,  the  laws.* 
There  is  a  marked  distinction  between  liberal  construction  of  stat- 
utes, by  which  courts,  from  the  language  used,  the  subject  matter, 
and  the  purposes  of  those  framing  them,  find  out  their  true  meaning, 
and  the  act  of  a  court  in  ingrafting  upon  a.  law  something  that  has 
been  omitted,  which  the  court  believes  ought  to  have  been  embraced. 
The  former  is  a  legitimate  and  recognized  rule  of  construction,  while 
the  latter  is  judicial  legislation,  forbidden  by  the  constitutional  pro- 
visions distributing  the  powers  of  government  among  three  depart- 
ments, the  legislative,  the  executive  and  the  judicial.'  A  court  will 
not  declare  a  usurious  contract  of  loan  utterly  void  where  the  statute 
merely  prescribes  a  loss  of  interest  or  other  penalty  for  violation  of 
the  statute;  the  court  cannot  add  to  the  penalties  declared  by  the 
law.'  The  priority  giveu  by  act  of  Congress  to  claims  by  the  United 
States  against  the  estates  of  insolvent  debtors  cannot  be  made  by  judi- 
cial legislation  to  yield  to  the  claims  of  any  other  creditors,  however 
high  may  be  the  dignity  of  their  debts.*. 

219.  Grammar  and  Collocation. — It  is  presumed  that  the  lawmaker 
knew  the  meaning  of  words  and  the  rules  of  grammar,^"  and  conse- 
quently that  the  grammatical  reading  of  a  statute  gives  its  correct 
sense ;  **  but  it  is  well  settled  that  statutes  are  not  to  be  construed  by 
strict  and  critical  adherence  to  technical  grammatical  rules,*'  and 

6.  United  States  v.  Detroit  First  11.  Denn  v.  Reid,  10  Pet.  524,  9  U. 
Nat.  Bank,  234  U.  S.  245,  34  S.  Ct.  S.  (L.  ed.)  519;  Minis  v.  United  States, 
846,  58  U.  S.  (L.  ed.)  1298;  Beaty  v.  15  Pet.  423,  10  U.  S.  (L.  ed.)  791; 
Richardson,  56  S.  C.  173,  34  S.  E.  73,  Home  L.  Ins.  Co.  v.  Dunn,  19  Wall. 
46  L.R.A.  517;  State  v.  Summers,  33  214,  22  U.  S.  (L.  ed.)  68;  Parmere', 
S.  D.  40,  144  N.  W.  730,  Ann.  Cas.  etc.,  Nat.  Bank  v.  Dearing,  91  U.  S. 
1916B  860,  56  L.R.A.(N.S.)  206;  29,  23  U.  S.  (L.  ed.)  196;  Lak« 
Campbell  V.  Cook,  86  Tex.  630,  26  S.  County  v.  Rollins,  130  U.  S.  662,  9 
W.  486,  40  A.  S.  R.  878;  Farmers',  S.  Ct.  651,  32  U.  S.  (L.  ed.)  1060; 
etc.,  Nat.  Bank  v.  Hanks,  104  Tex.  State  v.  Minneapolis  Milk  Co., .  124 
320, 137  S.  W.  1120,  Ann.  Cas.  1914B  Minn.  34,  144  N.  W.  417,  61  L.R.A. 
368.  (K.S.)   244;  Parker  v.  Nothomb,  65 

7.  Chase  v.  Swayne,  88  Tex.  218,  Neb.  308,  91  N.  W.  395,  93  N.  W. 
30  S.  W.  1049.  53  A.  S.  R.  742.  851,    60    L.R.A.    699;    Samuelson    v. 

8.  De  Wolf  V.  Johnson,  10  Wheat.  State,  116  Train.  470,  95  S.  W.  1012, 
367,  6  U.  S.   (L.  ed.)  343;  Gates  V.  115  A.  S.  R.  805. 

Montgomery  First  Nat.  Bank,  100'  U.  12.  GrifBth  v.  Bogert,  18  How.  168, 

8.  239,  25  U.  S.  (L.  ed.)  580.  15  U.  S.  (L.  ed.)  307;  Heydenfeldt  v. 

9.  Thelusson  v.  Smith,  2  Wheat.  Daney  Gold,  etc.,  Min.  Co.,  93  V.  S. 
396,  4  U.  S.  (L.  ed.)  271;  Lewis  v.  634,  23  U.  S.  (L.  ed.)  995;  State  v. 
United  States,  92  U.  S.  618,  23  U.  8.  Bates,  96  Minn.  110,  104  N.  W.  709, 
(L.  ed.)  513.  113  A.  S.  R.  612;  Ludlow  v.  Johnston, 

10.  United  States  v.  Goldenberg,  3  Ohio  553, 17  Am.  Dee.  609;  Murray 
168  U.  S.  97,  18  8.  Ct.  3,  ^  U.  S.  (L.  v.  State,  21  Tex.  App.  620,  2  S.  W. 
ed.)  394.  757,  57  Am.  Rep.  623. 
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that  the  true  meaning,  if  deariy  ascertained,  must  prevail,  though 
contrary  to  the  apparent  grammatical  construction.*'  The  same  n^e 
applies  in  reepeot  to  faulty  collocation  of  words  or  clauses,'*  and  while 
the  collocation  of  the  words  and  phrases  in  a  statute  is  sometimes  an 
aid  in  the  construction  of  a  statute,  and  should  not  be  arbitrarily 
disregarded,*'  it  should  not  control  where  the  intention  of  the  legis- 
lature requires  it  to  be  disregarded.*'  A  transposition  of  words  and 
clauses  may  be  resorted  to  when  Uie  sentence  or  clause  is  without 
meaning  as  it  stands."  Relative  and  qualifying  words  and  phrases 
should  ordinarily  be  referred  to  the  word  or  clause  with  which  they 
are  grammatically  connected,*®  but  this,  rule  is  not  controlling  and 
has  often  been  disregarded.*' 

220.  Pusctuation. — It  seems  to  be  well  settled  that  punctuation  is 
a  fallible  standard  of  the  meaning  of  a  statute,*"  and  the  last  resort 
as  an  aid  in  its  interpretation,  though  it  may  be  resorted  to  as  such 
aid  when  the  meaning  of  the  statute  is  doubtful.*  In  the  interpre- 
tation of  statutes  the  true  meaning  of  the  lawmaker  must  be  ascer- 
tained from,  the  whole  purview,  and  when  that  is  manifest  from  a 

15.  United  States  v.  Lacher,  134  U.  Pac.  28,  Ann.  Cas.  1916B  810. 

S.  624, 10  S.  Ct.  625,  33  U.  S.  (L.  ed.)  19.  Sixty  Pipes  of  Brandy,  10 
1080;  Ludlow  V.  Johnston,  3  Ohio  553,  Wheat.  421,  6  U.  S.  (L.  ed.)  356; 
17  Am.  Dec.  609;  Samuelson  v.  State,  Qreenougfa  v.  Phoenix  Ins.  Co.,  206 
116  Tenn.  470,  95  S.  W.  1012,  U5  A.  Mass.  247,  92  N.  E.  447,  138  A.  S.  R. 
S.  R.  805.  383. 

14.  United  States  v.  Lacher,  134  U.  20.  Ewing  v.  Burnet,  11  Pet.  41,  9 
S.  624, 10  S.  Ct.  625,  33  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  624;  Hammock  v.  Farm- 
1080;  Caha  v.  United  States,  152  U.  ers*  Loan,  etc.,  Co.,  105  U.  S.  77,  26 
S.  211,  14  S.  Ct.  513,  38  U.  S.  (L.  U.  S.  (L.  ed.)  1111;  Northern  Pac. 
ed.)  415.  R:  Co.  v.  United  States,  227  U.  S. 

16.  Cronan  v.  Cotting,  104  Mass.  365,  33  S.  Ct.  368,  57  U.  S.  (L.  ed.) 
245,  6  Am.  Rep.  232;  Parker  v.  544;  State  v.  McNally,  34  Me.  210,  56 
Nothamb,  65  Neb.  308,  91  N.  W.  395,  Am.  Deo.  650;  Union  Refrigerator 
93  N.  W.  «51,  60  L.R.A.  699.  Transit  Co.  v.  Lynch,  18  Utah  378,  55 

16.  Parker  V.  Nothomb,  65  Neb.  308,  .Pac.  639,  48  L.R.A.  790;  State  v. 
91  N.  W,  395,  93  N.  W.  851,  60  L.R.A.  Fabbri,  98  Wash.  207,  167  Pac.  133, 
699.  L.R.A.1918A  416. 

17.  Murray  v.  State,  21  Tex.  App.  1.  Joy  v.  St  Louis,  138  U.  S.  1,  11 
620,  2  S.  W.  757,  57  Am.  Rep.  623.  S,  Ct.  243,  34  U.   8.    (L.  ed.)    843; 

18.  M'Clurg  V.  Kingsland,  1  How.  Crawford  v.  Burke,  195  U.  S.  176,  25 
202,  11  U.  S.  (L.  ed.)  102;  Greenough  S.  Ct  9,  49  U.  S.  (L.  ed.)  147;  North- 
V.  Phoenix  Ins.  Co.,  206  Mass.  247,  92  em  Pac.  R.  Co.  v.  United  States,  227 
N.  E.  447,  138  A.  S.  R.  383;  State  v.  U.  S.  355,  33  S.  Ct.  368,  57  U.  S.  (L. 
Clausen,  85  Wash.  260,  148  Pac.  28,  ed.)  544;  Taylor  v.  Caribou,  102  Me. 
Ann.  Cas.  1916B  810.  401,  67  Atl.  2,  10  Ann.  Cas.  1080  and 

Where  an  adjective  qualifies  a  series  note;  Greenough  v.  Phoenix  Ins.  Co., 

of  words  having  relations,  the  one  to  206   Mass.   247,   92   N.    E.   447,   138 

the  other,  the  last  one  being  preceded  A.    S.   R.   383;    State  ▼.   Fabbri,   98 

by  a  connective,  the  qualifying  word  Wash.  207, 167  Pac.  133,  L.R.A.1918A 

does    not    carry    beyond    the    series.  416.    And  see  cases  ched  in  note  to 

State  V.  Clausen,  85  Wash.  260,  148  preceding  text 
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jadioial  inspection  the  court  will  not  permit  panctaati(»  to  control,* 
but  will  disregard  the  punctuation  of  a  statute  or  repunctuate,  if  need 
be,  to  give  effect  to  what  otherwise  appears  to  be  its  purpose  and  true 
meaning.*  It  has  also  been  held  tiiat  a  statute  should  be  construed 
without  reference  to  brackets,  but  merely  looking  to  the  language.* 
When  there  is  no  inconsistency,  absurdity  or  ambiguity  in  a  statute 
as  officially  printed  and  punctuated,  the  court  will  not  give  it  a 
different  meaning  by  changing  the  punctuation.* 

221.  Awkward  or  Inartificial  Language. — ^The  application  of  the 
general  rule  that  the  intention  of  the  legislature  is  to  be  determined 
from  the  language  of  the  statute  is  not  affected  by  the  fact  that  the 
phraseology  may  be  awkward,  slovenly  or  inartificial.  Language 
which  has  a  distinct  meaning,  however  awkward  and  inept,  must  be 
held  to  express  the  legislative  will,  and  the  facility  with  which  the  leg- 
islature might  have  expressed  itself  more  appropriately  or  more  direct- 
ly will  not  authorize  a  court  to  disregard  the  natural  sense  of  the  words 
actually  used.*  Thus,  the  United  States  has  been  held  entitled  to 
priority  of  payment  out  of  the  insolvent  estate  of  any  debtor,  al- 
though the  statute  provided  for  priority  "where  any  revenue  officer 
or  other  person  hereafter  becoming  indebted  to  the  United  States 
by  bond  or  otherwise  shall  become  insolvent,"  and  counsel  argued 
that  the  natural  mode  of  expressing  an  intent  to  include  aU  debtors 
would  have  been  "any  person  indebted  to  the  United  States."' 

2.  Joy  V.  St.  Louis,  138  U.  S.  1,  11  App.  620,  2  S.  W.  757,  57  Am.  Rep. 

S.   Ct.  243,  34  U.  S.    (L.  ed.)    843;  623;  Bradabreet  Co.  v.  GiU,  72  Tex. 

Kitchen  v.  South^hi  By.,  68  S.  C.  554,  115,  9  S.  W.  753,  13.  A.  S.  R.  768,  2 

48  S.  E.  4,  1  Ann.  Cas.  747;  Murray  L.R.A.  405;  Union  Refrigerator  Tran- 

V.  State,  21  Tex.  App.  620,  2  S.  W.  sit  Co.  v.  Lynch,  18  Utah  378,,  55  Pae. 

757,  57  Am.  Rep.  623;  Union  Refrig-  639,  48  L.R.A.  790;  Rex  v.  Casement, 

erator  Transit  Co.  v.  Lynch,  18  Utah  [1917]  1KB.  (Eng.)  98,  Ann.  Cas. 

378,  55  Pac.  639,  48  L.R.A.  790.  1917D  468.     And   see  Bankbuptct, 

8.  United  States  v.  Isham,  17  Wall.  vol.  3,  p.  178. 

496,  21  U.  S.  (L.  ed.)  728;  Hammock  4.  Rex  v.  Casement,  [1917]  1  K.  B. 

V.  Farmers'  Loan,  etc.,  Co.,  105  U.  S.  (Eng.)  98,  Ann.  Cas.  1917D  468. 

77,  26  U.  S.   (L.  ed.)   1111 ;  United  5.  Rocca  v.  Boyle,  166  Cal.  94,  135 

States  V.  Lacher,  134  U.  S.  624,  10  S.  Pac.  34,  Ann.  Caa  1915B  857. 

Ct.  625,  33  U.  S.  (L.  ed.)  1080;  United  6.  United  States  v.  Fisher,  2  Cranch 

States  V.  Oregon,  etc.,  R.  Co.,  164  U.  358,  2  U.  S.  (L.  ed.)  304;  Binnev  v. 

S.  526, 17  S.  Ct.  165,  41  U.  S.  (L.  ed.)  Chesapeake,   etc,   Canal    Co.,   8   Pet. 

541;   Crawford  v.   Burke,  195  U.   S.  201,   8  U.    S.    (L.   ed.)    917;   United 

176,  25  S.  Ct  9,  49  U.  S.  (L.  ed.)  147;  States  v.  Healey,  160  U.  S.  136,  16 

Chicago,  etc.,  R.  Co.  v.  Voelker,  129  S.  Ct.  247,  40  U.  S.   (L.  ed.)   369; 

Fed.  522,  65  C.  C.  A.  226,  70  L.R.A.  State  v.  Bates,  96  Minn.  110,  104  N. 

264;  Greenough  v.  Phoenix  Ins.   Co.,  W.  709,  113  A.  S.  R.  612. 

206  Mass.  247,  92  N.  E.  447,  138  A.  7.  United  States  v.  Fisher,  2  Cranch 

S.  R.  383;  Murray  v.  State,  21  Tex.  358,  2  U.  S.  (L.  ed.)  304. 
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Deparht/re  from  LiteraZ  Meaning 

222.  General  Principles. — ^It  often  happens  that  the  trae  inten- 
•tion  of  the  lawmaking  body,  though  obvious,  is  not  expressed  by 
the  language  employed  in  a  statute  when  that  language  is  given 
its  literal  meaning.  In  such  cases,  the  carrying  out  of  the  legis- 
lative intention,  which,  as  we  have  seen,  is  the  prime  and  sole  ob- 
ject of  all  rules  of  construction,*  can  only  be  accomplished  by  de- 
parture from  the  literal  interpretation  of  the  languagA  employed. 
Hence,  the  courts  are  not  always  confined  to  the  literal  meaning  of  a 
statute ;  the  real  purpose  and  intent  of  the  legislature  will  prevail  over 
the  literal  import  of  the  words.*    When  the  intention  of  a  statute  is 

8.  See  supra,  par.  216.  eney  v.  Blakeney,  6  Port.  (Ala.)  109, 

9.  Shelby  v.  Guy,  11  Wheat.  361,  6  30  Am.  Dec.  574;  People  v.  Gibson, 
U.  S.  (L.  ed.)  495;  Brewer  v.  Blougher,  53  Colo.  231,  125  Pae.  531,  Ann.  Gas. 
14  Pet.  178,  10  U.  S.  (L.  ed.)  408;  1914B  138;  Davis  v.  Harkness.  1  Gil- 
Brown  V.  Dncheene,  19  How.  183,  15  man  (111.)  173,  41  Am.  Dec.  184;  Cast- 
U.  S.  (L,  ed.)  595;  Lane  County  v.  ner  v.  Walrod,  83  HI.  171,  25  Am. 
Or^on,  7  Wall.  71,  19  U.  S.  (L.  ed.)  Rep.  369;  Uphoff  v.  Industrial  Board, 
101;  Stewart  v.  Kahn,  11  Wall.  493,  271  lU.  312,  HI  N.  E.  128,  Ann.  Cas. 
20  U.  S.  (L.  ed.)  176;  United  States  1917D  1,  L.B.A.1916E  329;  Amett  v. 
V.  Saunders,  22  Wall.  492,  22  U.  S.  State,  168  Ind.  180,  80  N.  E.  153,  8 
(L.  ed.)  736;  West  Winsconsin  R.  Co.  L.RJ^.(N.S.)  1192;  State  v.  Bartholo- 
V.  Foley,  94  U.  S.  100,  24  U.  S.  (L.  new,  176  Ind.  182,  95  N.  E.  417,  Ann. 
ed.)  71;  United  States  v.  Moo*e,  95  U.  Cas.  1914B  91;  Sexton  v.  Sexton,  129 
S.  760,  24  U.  S.  (L.  ed.)  588;  Kansas  la.  487, 105  N.  W.  314,  2  L.R.A.(N.S.) 
City,  etc.,  R.  Co.  v.  Atty.-Gen.,  118  708;  Intoxicating  Liquor  Cases,  25 
U.  S.  682,  7  S.  Ct.  66,  30  U.  S.  (L.  Kan.  751,  37  Am.  Rep.  284;  Brown 
ed.)  281;  Chicago,  etc.,  R.  Co.  v.  Gnf-  v.  Thompson,  14  Bush  (Ky.)  538,  29 
fey,  122  TJ.  S.  561,  7  S.  Ct.  693,  1300,  Am.  Rep.  416;  Lanferman  v.  Vanzile, 
30  U.  S.  (L.  ed.)  1135;  Holy  Trinity  150  Ky.  751,  150  S.  W.  1008,  Ann. 
Church  V.  United  States,  143  U.  S.  Cas.  1914D  563;  Preston  v.  Drew,  33 
457,  12  S.  Ct  511,  36  U.  S.  (L.  ed.)  Me.  558,  54  Am.  Dec.  639;  New  Eng- 
226;  Smith  ▼.  Townsend,  148  U.  S.  land  Car  Spring  Co.  v.  Baltimore,  etc., 
490,  13  S.  Ct.  634,  37  U.  S.  (L.  ed.)  R.  Co.,  11  Md.  81,  69  Am.  Dec.  181; 
533;  United  States  v.  Burr,  159  U.  S.  Selectmen  of  Amesbury  v.  Citizens' 
78,  15  S.  Ct.  1002,  40  U.  S.  (L.  ed.)  Electric  St.  R.  Co.,  199  Mass.  394,  85 
82;  McKee  v.  United  States,  164  U.  S.  N.  E.  419,  19  L.R.A.(N.S.)  865;  State 
287,  17  S.  Ct.  92,  41  U.  S.  (L.  ed.)  v.  St.  Paul,  etc.,  R.  Co.,  98  Minn.  380, 
437;  Bely  v.  Naphtaly,  169  U.  S.  353,  108  N.  W.  261,  120  A.  S.  R.  581,  8 
18  S.  Ct.  354,  42  U.  S.  (L.  ed.)  775;  Ann.  Cas.  1047,  28-L.R.A.(N.S.)  298; 
Scott  v.  Deweese,  181  U.  S.  202,  21  S.  Davis  v.  Minos,  1  How.  (Miss.)  183, 
Ct.  585,  45  U.  S.  (L.  ed.)  822;  Hawaii  28  Am.  Dec.  325;  Kennington  v.  Hem- 
V.  Mankichi,  190  U.  S.  197.  23  S.  Ct.  ingwav,  101  Miss.  259.  57  So.  809, 
787,  47  U.  S.  (L.  ed.)  1016;  United  Ann.  Cas.  1914B  .TO2,  39  L.R.A.(N.S.) 
States  V.  Farenholt,  206  U.  S.  226,  27  541;  Humes  v.  Missouri  Pac.  R.  Co., 
S.  Ct.  629,  51  U.  S.  (L.  ed.)  1036;  82  Mo.  221,  52  Am.  Rep.  369;  Grimes 
American  Security,  etc.,  Co.  v.  District  v.  Eddy,  126  Mo.  168,  28  S.  W.  756, 
of  Columbia,  224  U.  S.  491,  32  S.  Ct.  47  A.  S.  R.  653,  26  LJl.A.  638;  Boyd 
553,  56  U.  S.  (L.  ed.)  856;  Union  Pac.  v.  Missouri  Pac.  R.  Co.,  249  Mo.  lio, 
R.  Co.  V.  Snow,  231  U.  S.  204,  34  S.  155  S.  W.  13,  Ann.  Cas.  1914D  37; 
Ct  104^  58  U.  S.  (L.  ed.)  184;  Blak-  Carter  v  Wfaitcomb,  74  N.  H.  482,  69 
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plainly  discernible  from  its  provisions  that  intention  is  as  obligatory 
as  the  letter  of  the  statute,  and  will  even  prevail  over  the  strict  letter.*' 
The  reason  of  the  law,  as  indicated  by  its  general  terms,  should  pre-, 
vail  over  its  letter,  when  the  plain  purpose  of  the  act  will  be  defeated 
by  strict  adherence  to  its  verbiage.**  It  is  frequently  the  case  that,  in 
order  to  harmonize  conflicting  provisions  and  to  effectuate  the  inten- 
tion and  purpose  of  the  lawmaking  power,  courts  must  either  restrict 
or  enlarge  the  ordinary  meaning  of  words.*'  The  legislative  inten- 
tion, as  collected  from  an  examination  of  the  whole  as  well  as  the  sep- 
arate parts  of  a  statute,  will  prevail  over  the  literal  import  of  par- 
ticular terms,  and  will  control  the  strict  letter  of  the  statute,  where  an 
adherence  to  such  strict  letter  would  lead  to  injustice,  to  absurdity,  or 
'■ontradictory  provisions.**  It  is  an  old  and  unshaken  rule  in  the 
construction  of  statutes  that  the  intention  of  a  remedial  statute  will 
always  prevail  over  the  literal  sense  of  its  terms,  and  therefore  when 
the  expression  is  special  or  particular,  but  the  reason  is  general,  the 
expression  should  be  deemed  general.**  It  is  also  an  old  and  well  estab- 
lished rule  of  the  common  law,  appUcable  to  all  written  instruments, 
that  "verba  intentioni,  non  e  contra,  debent  inservire ;"  that  is  to  say, 
words  ought  to  be  more  subservient  to  the  intent,  and  not  the  intent 
to  the  words.**  Every  statute,  it  has  been  said,  should  be  expounded, 
not  according  to  the  letter,  but  according  to  the  meaning ;  for  he  who 
considers  merely  the  letter  of  an  instrumfent  goes  but  skin  deep  into 
its  meaning.    Qui  hseret  in  literS  hseret  in  cortice.**    Whenever  the 

Atl.  779,  17  L.R.A.(N.S.)  733;  Riggs  11.  Pickett  v.  United  States,  216  U. 
V.  Palmer,  115  N.  Y.  506,  22  N.  E.  S.  456,  30  S.  Ct.  265,  54  U.  S.  (L. 
188,  12  A.  S.  R.  819,  5  L.R.A.  340;   ed.)  566. 

Kearney  v.  Vann,  154  N.  C.  311,  70       12.  State  v.  Pay,  45  Utah  411,  146 
S.    E.    747,   Ann.   Cas.   1912A   1189;   Pac.  300.  Ann.  Cas.  1917E  173. 
Burgett  V.   Burgett,  1   Ohio  469,  13       13.  State  v.  Roby,  142  Ind.  168,  41 
Am.   Dec.   634;   Huston  v.    Scott,   20  N.  E.  145,  51  A.  S.  R.  174  and  note, 
Okla.    142,   94   Pac.   512,   35   L.R.A.  33  LJl.A.  213. 

(N.S.)  721;  State  v.  South  Kingston,  14.  State  v.  St.  Paul,  etc.,  R.  Co., 
18  R.  I.  258,  27  Atl.  599,  22  L.R.A.  98  Minn.  380,  108  N.  W.  261,  120 
65;  Chase  v.  Swavne,  88  Tex.  218,  30  A.  S.  R.  581,  8  Ann.  Cas.  1047,  28 
S.  W.  1049,  53  A.S.  R.  742;  Ex  parte  L.R.A.  (N.S.)  298. 
Massev,  49  Tex.  Grim.  60,  92  S.  W.  15.  Samuelson  v.  State,  116  Tenn. 
1083,  122  A.  S.  R.  784;  Ex  parte  470,  95  S.  W.  1012,  115  A.  S.  R.  805. 
Woods.  52  Tex.  Crim:  575,  108  S.  W.  16.  Tracy  v,  Troy,  etc.,  R.  Co.,  38 
1171,  124  A.  S.  R.  1107,  16  L.R.A.  N.  T.  433,  98  Am.  Deo.  54;  McGaffin 
(N.S.)   450.  V.  Cohoes,  74  N.  Y.  387,  30  Am.  Rep. 

Note:  5  L.R.A.  342,  343.  307;  Riggs  v.  Palmer,  115  N.  Y.  506, 

•  10.  State  V.  People's  Nat.  Bank,  75  22  N.  E.  881, 12  A.  S.  R.  819,  5  L.R.A. 
N.  H.  27,  70  Atl.  542,  21  Ann.  Cas.  340;  TeaflE  v.  Hewitt,  1  Ohio  St.  511. 
1204;  Bradfleld  v.  State,  73  Tex.  Crim.  59  Am.  Dec.  634;  State  v.  Howe,  25 
353,  166  S.  W.  734,  Ann.  Cas.  1917C  Ohio  St.  588,  18  Am.  Rep.  321;  Ora- 
696;  State  v.  Board  of  State  Canvas-  doflf  v.  Turman,  2  Leigh  (Va.)  200, 
sers,  159  Wis.  216,  150  N.  W.  542,  21  Am.  Dee.  608;  Kimball  v.  Rosen- 
Ann.  Cas.  1916D  159.  dale,  42  Wis.  407,  24  Am.  Rep.  421; 
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legislative  intention  can  be  discovered,  it  ought  to  be  followed  with 
reason  and  discretion  in  the  construction  of  the  statute,  although  such 
construction  may  seem  contrary  to  the  letter  of  the  statute.*'  It  is  a 
familiar  canon  of  construction  that  a  thing  which  is  within  the  inten- 
tion of  the  makers  of  a  statute  is  as  much  within  the  statute  as  if  it 
were  within  the  letter;  and  a  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute  unless  it  be  within  the  intention  of  the 
makers.*'  The  principle  that  if  a  thing,  although  within  the  letter  of 
the  law,  is  not  within  the  intention  of  the  legislature,  it  cannot  be 
within  the  statute,  has  been  applied  in  cases  where  there  was  presented 
a  definite  evil,  in  view  of  which  the  legislature  used  general  terms  with 
the  purpose  of  reaching  all  phases  of  that  evil,  and  thereafter,  un- 
expectedly, it  is  developed  that  the  general  language  thus  employed  is 
broad  enough  to  reach  cases  and  acts  which  the  whole  history  and  life 
of  the  country  affirm  could  not  have  been  intentionally  legislated 

State  V.  Phelps,  144  Wis.  1,  128  N.  Gates  v.  Montgomery  First  Nat.  Bank, 

W.  1041,  35  L.B.A.(N.S.)  353.  100  U.  S.  244,  25  U.  S.  (L.  ed.)  580; 

Note:  5  L.R.A.  341.  Northwestam  Mut  L.  Ins.  Co.  v.  Grid- 

17.  Wtetem  Union  TeL  Co.  v.  New  ley,  100  U.  S.  614,  25  U.  S.  (L.  ed.) 
York,  38  Fed.  552,  3  L.R.A.  449;  746;  Jones  v.  New  York  Guaranty, 
Carrigan  v.  StillweD,  99  Me.  434,  59  etc.,  Co.,  101  U.  S.  622,  25  U.  8.  (L. 
Atl.  683,  68  L.R.A.  386;  Hooper  v.  ed.)  1030;  Hawaii  v.  Mankichi,  190  U. 
Creager,  84  Md.  195,  36  Atl.  967, 1103,  S.  197,  23  S.  Ct.  787,  47  U.  S.  (L.  ed.) 
36  AtL  859,  35  L.R.A.  202;  Select-  1016;  State  v.  McMahon,  53  Conn.  407, 
men  of  Amesbury  v.  Citizens'  Electric  5  Atl.  596,  55  Am.  R«p.  140; 
St.  R.  Co.,  199  Mass.  394,  85  N.  E.  Castner  v.  WtJrod,  83  111.  171,  25 
419,  19  L.R.A.(N.8.)  865;  Davis  v.  Am.  Rep.  369;  UphofE  v.  Industrial 
Minor,  1  How.  (Miss.)  183,  28  Am.  Board,  271  111.  312,  HI  N.  E.  128, 
Dec.  325;  Lerch  v.  Missoula  Brick,  Ann.  Cas.  1917D  1,  L.R.A.1916E  329; 
etc.,  Co.,  45  Mont.  314,  123  Pae.  26,  State  v.  Bartholomew,  176  Ind.  182, 
Ann.  Cas.  1914A  346;  People  ▼.  96  N.  E.  417,  Ann.  Cas.  1914B  91; 
Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  Sexton  v.  Sexton,  129  la.  487,  105 
358,  8  Am.  Dec,  243;  Duffy  v.  Cooke,  N.  W.  314,  2  L.R.A.(N.8.)  708;  In- 
239  Pa.  St.  427,  86  Atl.  1076,  Ann.  toxicating  Liquor  Cases,  25  Kan.  751, 
Cas.  1915A  550;  Bradfield  v.  State,  37  Am.  Rep.  284;  Carrigan  v.  Still- 
73  Tex.  Crim.  353,  166  S.  W.  734,  well,  99  Me.  434,  59  Atl.  683,  68  L.R.A. 
Ann.  Cas.  1917C  696;  Omdoffv.  Tur-  386;  Baltimore  v.  Root,  8  Md.  95,  63 
man,  2  L^h  (Ya.)  200,  21  Am.  Dec.  Am.  Deo.  692;  Detroit  v.  Rush,  82 
608.  Mich.  532,  46  N.  W.  951,  10  L.R.A. 

18.  United  States  v.  Freeman,  3  171;  Humes  v.  Missouri  Pae.  R.  Co., 
How.  556,  11  U.  S.  (L.  ed.)  724;  82  Mo.  221,  52  Am.  Rep.  369;  State 
United  States  v.  Babbit,  1  Black  55,  v.  Reynolds,  209  Mo.  161,  107  S.  W. 

17  U.  S.  (L.  ed.)  84;  Stewart  v.  Kahn>  487,  123  A.  S.  R.  468,  14  Ann.  Cas. 
11  WaU.  493,  20  U.  S.  (L.  ed.)  176;  198,  15  L.R.A.(N.S.)  963;  Shellen- 
At^ins  V.  Fibre  Distintergrating  Co.,  berger  v.  Ransom,  41  Neb.  631,  59  N. 

18  Wall  272,  21  U.  S.  (L.  ed.)  841;  W.  936,  25  L.R.A.  564;,  State  v.  Peo- 
Smythe  v.  Fiske,  23  Wall.  374,  23  U.  pie's  Nat.  Bank,  75  N.  H.  27,  70  Atl. 
S.  (L.  ed.)  47;  Indianapolis,  etc.,  R.  542,  21  Ann.  Cas.  1204;  People  v. 
Co.  V.  Horst,  93  U.  S.  291,  23  U.  S.  Utica  Ins,  Co.,  15  Johns.  (N.  Y.)  358, 
(L.  ed.)  898;  United  States  v.  Moore,  8  Am.  Dec.  243;  Riggs  v.  Palmer,  115 
95  U.  S.  760,  24  U.  S.  (L.  ed.)  588;  N.  Y.  606,  22  N.  E.  188,  12  A.  S,  R 
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against,*»  or  cases  which  could  not  have  been  legislated  upon  because 
of  constitutional  limitations  on  the  legislative  power.««  But  this  is 
a  dangerous  rule  of  construction  and  is  to  be  applied  with  caution  and 
with  care  that  the  boundaries  between  the  judicial  and  legislative 
fields  be  not  passed.*  The  letter  of  a  statute  must  not  be  unreasonably 
violated ;  it  is  to  be  sacrificed  only  so  far  as  is  necessary  to  give  effect 
to  the  legislative  intent.*  The  rule  has  no  application  at  all  where  the 
intention  of  the  legislature,  as  expressed  in  the  law,  is  reasonably  free 
from  doubt.'  And  the  literal  and  obvious  interpretation  of  the  terms 
of  a  statute  should  be  adhered  to  in  case  the  intention  of  the  legisla- 
ture is  doubtful.*  The  rule  is  to  be  applied  only  where  there  are 
cogent  reasons  for  believing  that  the  letter  does  not  fully  and  accurate- 
ly  discJose  the  intent.  No  mere  omission,  no  mere  failure  to  pro- 
vide for  contingencies,  which  it  may  seem  wise  to  have  specifically 
provided  for,  justify  any  judicial  addition  to  the  language  of  the  stat- 
ute.* In  order  that  a  statutory  provision  may  be  construed  differently 
from  its  literal  meaning,  it  must  be  inconsistent  with  or  repugnant  to 
some  other  provision  in  or  the  general  purview  of  the  act,*  or  some 
legal  principle  of  general  application.^  An  essential  element  of  the 
doctrine  is  that  the  intention  should  clearly  appear  in  the  enactment^ 
otherwise  its  terms  cannot  be  disregarded.^ 

223.  Limiting  Effect  of  General  Terms. — Since  it  is  the  duty  of  the 
courts  to  ascertain  the  meaning  of  the  legislature  from  the  language 
of  the  statute,*  general  words  are  to  have  a  general  operation  unless 
the  manifest  intention  of  the  legislature  affords  grounds  for  qualify- 

819,  5  L.B.A.  340;  Burgett  v.  Bnrgett,  C.  554,  48  S.  E.  4,  1  Ann.  Cas.  747. 

1  Ohio  469,  13  Am.  Dec.  634;  Stand-       3.  Beaty  v.   Richardson,   56   S.    C. 

ard  Oil  Co.  v.  State,  117  Tenn.  618,  173,  34  S.  E.  73,  46  L.R.A.  517;  Walk- 

100  S.  W.  705,  10  L.R.A.(N.S.)  1015;   er  v.  Spokane,  62  Wash.  312,  113  Pac. 

Bradfield  v.  State,  73  Tex.  Crim.  353,  775,  Ann.  Cas.  1912C  994. 

166  S.  W.  734,  Ann.  Cas.  1917C  696;       Note:  19  A.  S.  R.  403. 

Omdoff   V.    Turman,   2   Leigh    (Va.)       4.  Burgett  v.  Burgett,  1  Ohio  469, 

200,  21  Am.  Dec.  608;  State  v.  Phelps,  13  Am.  Dec.  634. 

144  Wis.  1,  128  N.  W.  1041,  35  L.R.A.       5.  United  States  v.  Goldenberg,  168 

(N.S.)  353.  U.  S.  95, 18  S.  Ct.  3,  42  U.  S.  (L.  ed.) 

19.  Holy  Trinity  Church  v.  United  394. 

States,  143  U.  S.  457,  12  S.  Ct  511,  6.  Detroit  Citizens'  St  R.  Co.  v.  De- 

36  U.  S.  (L.  ed.)  226.  troit,  64  Fed.  628,  22  U.  S.  App.  670, 

20.  Standard  OU  Co.  v.  State,  117  12  C.  C.  A.  365,  26  L.R.A.  667;  An- 
Tenn.  618,  100  S.  W.  705,  10  L.B.A.  derson  v.  Bell,  140  Ind.  375,  39  N.  E. 
(N.S.)  1015.  735,  29  L.R.A.  541, 

1.  Priestman  v.  United  States,  4  7.  Havemeyer  v.  Superior  Ct.,  84 
DaU.  28,  1  U.  8.  (L.  ed.)  727;  Walker  Cal.  327,  24  Pac.  121,  18  A.  8.  E, 
V.  Spokane,  62  Wash.  312,  113  Pac.  192,  10  L.R.A.  627. 

775,  Ann.  Cas.  1912C  994;  State  v.  8.  State  v.  Butler,  105  Me.  91,  73 
Phelps,  144  Wis.  1,  128  N.  W.  1041,  Atl.  560,  18  Ann.  Cas.  484,  24  L.R.A- 
35  L.R.A.(N.S.)  353.  (N.S.)  744. 

2.  Kitchen  v.  Southern  Ry.,  68  S.      9.  See  supra,  par.  217. 
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ing  or  restraimng  them.**  For  example,  the  amendment  of  a  statute 
relating  to  railroad  companies  alone,  by  re-enacting  it  with  the  in- 
sertion of  the  word  "all"  in  place  of  the  word  "raiboad,"  cannot  be 
restricted  by  construction  so  as  to  apply  only  to  railroad  corporations 
and  others  of  that  kind.*^  But  the  meaning  of  general  words  must  be 
restricted  whenever  it  is  found  necessary  to  do  so  in  order  to  carry 
out  the  legislative  intention.**  Where  the  literal  construction  of  an 
act  will  produce  results  so  extraordinary  and  unjust  that  they  cannot 
be  deemed  to  have  been  within  the  legislative  intent,  the  general 
language  of  the  act  must  be  restricted  so  as  to  accomplish  the  general 
intent  and  declared  purpose  of  the  act.**  All  laws  should  receive  a 
sensible  construction.  General,  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppression,  or  an  absurd  conse- 
quence,'* and  may  be  restricted  in  meaning  to  adapt  their  meaning 
to  the  subject  matter  in  reference  to  which  they  are  used.*'  Although 
the  languaga  of  a  statute  is  general,  it  may  be  limited  in  its  operation 
to  cases  falling  within  the  riiischief  intended  to  be  remedied.**.  It  is 
to  be  presumed  that  the  legislature  does  not  intend  to  niake  any 
alteration  in  the  law  beyond  what  it  explicitly  declares,  either  in 
express  terms  or  by  unmistakable  implication;  or,  in  other  words, 
beyond  the  immediate  scope  and  object  of  the  statute.  In  all 
general  matters  beyond,  the  law  remains  undisturbed.  It  is  in 
the  last  degree  improt«,ble  that  the  legislature  would  overthrow 
fundamental  principles,  infringe  rights,  or  depart  from  the  general 
system  of  law,  without  expressing  its  intention  with  irresistible  clear- 
ness;, and  to  give  any  such  effect  to  general  words  simply  because,  in: 

10.  Tynau  v.  Walker,  35  Cal.  634,  Y.  386,  103  N.  E.  713;  Ann.  Gas. 
95  Am.  Deo.  152;  State  v.  Hurford,  1915 A  263,  L.E.A.1915C  615;  Stand- 
35  R.  I.  387,  87  All.  171,  Ann.  Cas.  ard  OU  Co.  v.  State,  117  Tenn.  618, 
1915C  1135;  Van  Steenwyck  v.  Wash-  100  S.  W.  705,  10  L.R.A.(N.S.)  1015. 
bum,  59  Wis.  483,  17  N.  W.  289,  48  13.  Preston  v.  Drew,  33  Me.  658,  54 
Am.  Rep.  532.  Am.  Dec.  639;  Riggs  v.  Palmer.  115 

11.  Ballard  v.  Mississippi  Cotton  N.  Y.  506,  22  N.  E.  188,  12  A.  S.  R. 
Oil  Co.,  81  Miss.  507,  34  So.  533,  95  819.  5  L.R.A.  340. 

A.  S.  R.  476,  62  L.R.A.  407.  14.  United  States  v.  Kirby,  7  Wall. 

12.  United  States  v.  Kirby.  7  Wall.  482,  19  II.  S.  (L.  ed.)  278;  Lau  Ow 
482,  19  U.  S.  (L.  ed.)  278;  Reiche  v.  Bew  v.  United  States.  144  U.  8.  47,' 
Smythe,  13  Wall.  162,  20  U.  S.  (L.  12  S.  Ct.  517,  36  U.  S.  (L.  ed.)  340; 
ed.)  566;  Holy  Trinity  Church  v.  Jacobson  v.  Massachusetts,  197  U.  S. 
United  States,  143  U.  S.  457,  12  S.  11,  2&  S.  Ct.  358,  49  U.  S..  (L.  ed.) 
Ct.  511,  36  U.  S.  (L.  ed.)  226;  Lap  643,  3  Ann.  Cas.  765;  Moses  v.  United 
Ow  Bew  V.  United  States,  144  U.  S  States,  16  App.  Cas.  (D.  C.)  428,  50 
47,  12  S.  Ct.  517,  36  U.  S.  (L.  «d.)  L.R.A.  532;  Carrigan  v.  StiUwell,  99 
340;  Jaeobson  v.  Massachusetts,  197  Me.  434,  59  Atl.  683,  68  L.R.A.  386. 
U,  S.  11,  25  S.  Ct.  358,  3  Ann.  Cas.  16.  Barber  v.  Moi^an,  89  Conn.  583, 
765;  State  v.  Smiley,  65  Kan.  240,  69  94  Atl.  984,  Ann.  Cas.  1916E  102. 
Pae.  199,  67  L.R.A.  903;  In  re  Mc  Notes:  97  Am.  Dec  182;  5  L.B.A. 
Pherson,  104  N.  Y.  306,  10  N.  E.  685,  341. 

58  Am.  Rep.  502;  In  re  Meyer,  209  N.      16.  Hobein  v.  Murphy,  20  Mo.  447, 
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their  widest  and  perhaps  natural  sense,  tbey  have  that  meaning, 
would  be  to  give  them  a  meaning  in  .  which  they  were  not 
really  used.  It  is  therefore  an  established  rule  of  construc- 
tion that  general  words  and  phrases,  however  wide  and  comprehensive 
in  their  literal  sense,  must  be  construed  as  strictly  limited  to  the  im- 
mediate objects  of  the  act,  and  as  not  altering  the  general  principles  of 
the  law.*' 

224.  Introduction  of  Exceptions  by  Construction. — ^As  a  general 
rule,  where  the  legislature  has  made  no  exception  to  the  positive  terms 
of  a  statute,  the  presumption  is  that  it  intended  to  make  none,  and  it 
is  not  the  province  of  a  court  to  introduce  an  exception  by  construc- 
tion.*' And  it  is  an  invariable  rule  that  an  exception  cannot  be  cre- 
ated by  construction  where  none  is  necessary  to  effectuate  the  legisla- 
tive intention.**  The  power  to  create  exceptions  by  construction  can 
never  be  exercised  where  the  words  of  the  statute  are  free  from  am- 
biguity and  its  purpose  plain.  It  is  only  where  the  necessity  is  im- 
perious, and  where  absurd  or  manifestly  unjust  consequences  would 
otherwise  certainly  result,  that  the  courts  may  recognize  exceptions.** 
The  courts  have  no  dispensing  power  over  statutes.  Where  statutes  con- 
tain no  exceptions,  and  it  cannot  be  said  with  certainty  that  excep- 
tions were  contemplated  by  the  legislature,  the  courts  can  recognize 
none.  If  statutes  are  too  rigid  in  their  provisions,  the  remedy  is  with 
the  legislature.*    To  illustrate,  courts  cannot  engraft  on  a  statute  of 

64  Am.  Dec.  194.    See  supra,  par.  254.  Tynan  v.  Walker,  36  Cal.  634,  95  Am. 

17.  Huston  V.'  Scott,  20  Okla.  142,  Dec.  152;  Lewis  v.  Pawnee  BUl'sWild 

94  Pac.  512,  35  L.R.A.(N.S.)  721.  West  Co.,  6  Penn.  (Del.)  316,  66  Atl. 

IS.  Youn^  v.   Alexandria  Bank,   4  471, 16  Ann.  Cas.  903;  Ayres  v.  State, 

Cranch  384,  2  U.  S.    (L.  ed.)    655;  178  Ind.  453,  99  N.  E.  730,  Ann.  Cas. 

Galloway   v.   Finley,   12   Pet.   264,   9  1915C  540;  Ex  parte  Massey,  49  Tet 

U.  S.  (L.  ed.)  1079;  Maxwell  v.  Moore,  Crim.  60,  92  S.  W.  1083,  122  A.  S.  K. 

22  How.  185,  16  U.  S.  (L.  ed.)  251;  784;  Block  v.  Schwartz,  27  Utah  387, 

United  States  v.  Anderson,  9  Wall.  56,  76  Pac.  22,  101  A.  S.  R.  971,  1  Ann. 

19  U.  S.  (L.  ed.)  615;  Cherokee  To-  Cas.  660,  65  L.R.A.  308;  Van  Steen- 

bacco,  11  Wall.  616,  20  U.  S.  (L.  ed.)  wyck  v.  Washburn,  59  Wis.  483,  17 

227;   Morton  v.   Nebraska,  21   Wall.  N.  W.  289,  48  Am.  Rep.  532;  Min- 

660,  22  U.  S.  (L.  ed.)  639;  Bailey  v.  neapolk,  etc.,  R.  Co.  v.  Industrial  Com- 

Magwire,  22  WaU.  215,  22  U.  S.-  (L.  mission,  153  Wis.  552,  141  N.  W.  1119, 

ed.)  850;  Farrington  v.  Tennessee,  95  Ann.  Cas.  1914D  655. 

U.   S.   679,  24  U.   S.    (L.  ed.)    558;  Note:  5  L.R.A.  341. 

United      States     v.      Trans-Missouri  See  Bamkrdptcy,  vol.  3,  p.  174. 

Freight    Ass'n,    166    U.    S.    290,    17  19.  Foster  v.  Curtis,  213  Mass.  79, 

S.  Ct  540,  41  U.  S.  (L.  ed.)   1007;  99  N.  E.  961,  Ann.  Cas.  1913E  1116, 

United   States  v.  Morgan,  222  U.   S.  42  L,R.A.(N.S.)  1188. 

274,  32  S.  Ct.  81,  56  U.  S.   (L.  ed.)  20.  Eastman  v.  State,  109  Ind.  278, 

198;  Cella  Commission  Co.  v.  Bohlin-  10  N.  E.  97,  58  Am.  Rep.  400. 

ger,    147    Fed.    419,    78    C.    C.    A.  1.  Box  v.   Stanford,  13   Smedes  ft 

467,    8    L.R.A.(N.8.)    537;    Wabash  M.  (Miss.)  93,  51  Am.  Dee.  142;  Mel- 

R.  Co.  v.  United  States,  178  Fed.  5,  len  Lumber  Co.  v.  Industrial  Commis- 

101  C.  C.  A   133,  21  Ann.  Cas.  819;  sion,  154  Wis.  114,  1*2  N.  W.  187, 
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limitations  an  exception  which  the  statute  does  not  contain.*  But  the 
general  rule  against  the  introduction  of  exceptions  by  construction 
is  subject  to  qualifications  to  obviate  a  construction  that  would  be  un- 
just, oppressive  and  unreasonable.  It  will  always  be  presumed  that 
the  legislature  intended  exceptions  to  its  language  whic^  would  avoia 
injustice,  oppression  or  an  absurd  cwisequence.  The  reason  of  the 
law,  in  such  cases,  should  prevail  over  the  letter.*  This  is  not  the  sub- 
stitution of  the  will  of  the  judge  for  that  of  the  legislator,  for  fre- 
quently words  of  general  meaning  are  used  in  a  statute,  words  broad 
enough  to  include  an  act  in  question,  and  yet  a  consideration  of  the 
whole  legislation,  or  of  the  circumstances  surrounding  its  enactment 
or  of  the  absurd  results  which  follow  from  giving  such  broad  meaning 
to  the  words,  makes  it  unreasonable  to  believe  that  the  legislator  in- 
tended to  include  the  particular  case.*  Hence,  where  the  whole  con- 
text and  the  circumstances  surrounding  the  adoption  of  an  act  show 
a  legislative  intention  to  make  an  exception  to  the  general  terms  of  the 
act,  the  exception  will  be  recognized  by  the  courts.*  Although  a 
statute  providing  a  penalty  for  interfering  with  the  transmission  of  the 
mails  does  not  contain  any  exception,  yet  an  officer  may  lawfully  arrest 
n  mail  carrier  upon  a  warrant  charging  him  with  the  crime  of  mur- 
der.* An  act  punishing  as  piracy  a  robbery  committed  by  "any  person 
or  persons"  on  the  high  seas  was  held  not  to  include  the  subjects  of  a 
foreign  power  who  in  a  foreign  ship  committed  robbery  on  the  high 
seas.'  The  operation  of  the  statute  of  limitations  was  suspended  dur- 
ing the  existence  of  the  civil  war,  on  the  ground  of  public  policy,  al- 
thoiifih  no  exception  was  made  on  that  account  in  the  statute.' 

225.  Changing,  Supplying  and  Eliminating  Words  and  Phrases.— 
The  intention  of  the  legislature  must  primarily  be  determined  from 

Atm,  Caa.  lfil5B  997,  L.R.A-1916A  .129  A.  S.  R.  220,  16  Ann.  Cas.  163; 
374.  State  v.  Gerljardt,  145  Ind,  439,  44  N. 

2.  M'lvers  v.  Ragan,  2  Wheat  25,  E.  469,  33  L.R.A.  313;  State  v.  Barge, 
4  U.  S.  (L.  ed.)  176;  Alabama  State  82  Minn.  256,  84  N.  W.  911,  53  L.R.A. 
Bank  v.  Dalton,  9  How.  522,  13  U.  S,  428;  Baart  v.  Martin,  99  Minn.  197, 
(L.  ed.)  242;  Kendall  v.  United  States,  108  N.  W.  945, 116  A.  S.  R.  394;  Cram 
107  U.  S.  123,  2  S.  Ct.  277,  27  U.  S;  v.  Chicago,  etc.,  R.  Co.,  84  Neb.  607, 
(L.  ed.)  437;  Amy  v.  Watertown,  130  122  N.  W.  31,  26  L.R.A.(N.S.)  1022. 
U.  S.  320,  9  S.  Ct  537,  32  U.  S.  (L.       Note:  5  L.R.A.  341. 

ed.)  953;  Lightner  Min.  Co.  v.  Lane,  4.  Holy  Trinity  Church  v.  United 

161  Cal.  689,  120  Pae.  771,  Ann.  Cas.  States,  143  U.  S.  467, 12  S,  Ct.  6U,  36 

1913C  1093.  U.  8.  (L.  ed.)  226. 

Note:  16  Ann.  Cas.  906.  5.  Preston    v.    Browder,   1   Wheat 

See  LMiTATiON  OP  AOTIONS,  vol.  17,  115,  4  U.  S.  (L.  ed.)  50. 

p.  687.  6.  United  States  v.  Kirby,  7  Wall. 

3.  United  States  v.  Kirby,  7  WaU.  482,  19  U.  S.  (L.  ed.)  278. 

482,  19  U.  S.  (L.  ed.)  278;  Hawaii  v.       7.  United  States  v.  Palmer,  3  Wheat 
Mankichi,  IflO  U.  S.  197,  23  S.  Ct.  787,  flttO,  4  U.  S.  (L.  ed.)  471. 
47  U.  8.  (I*  ed.)  1016;  Kdley  v.  Kil-       8.  Note:  5  L.R.A.  341.    See  LixtrPA- 
lawrey,  81  Conn;  320,  70  Atl.  1031,  tion  of  Actions,  vol.  17,  p.  879. 
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the  language  employed,*  and  ordinarily  the  courts  have  no  right  to 
insert  words  and  phrases  so  as  to  incorporate  in  a  statute  a  new  ana 
distinct  provision.**  The  courts  cannot  by  construction  supply  a 
casus  omissus  by  giving  force  and  effect  to  the  language  of  the  statute 
when  applied  to  a  subject  about  which  nothing  whatever  is  said,  and 
which,  to  all  appearances,  was  not  in  the  minds  of  the  legislature  at 
the  time  of  the  enactment  of  the  law.**  No  mere  omission,  no  mer& 
failure  to  provide  for  contingencies,  which  it  may  seem  wise  to  have 
provided  for  specifically,  justify  any  judicial  addition  to  the  language 
of  the  statute.**  It  is  not  for  the  coiirt  to  say,  where  the  language  of 
the  statute  is  clear,  that  it  shall  be  so  construed  as  to  embrace  cases 
because  no  good  reason  can  be  assigned  why  they  were  excluded  front 
its  provisions.*'  In  a  case  in  which  the  court  was  called  upon  to 
construe  a  federal  statute  in  which  the  words  "lands  claimed  undrar 
any  foreign  grant  or  title"  occurred,  it  was  contended  that  the  word 
"lawfully"  should  be  pl€w»d  before  "claimed,"  but  the  court  said 
there  is  no  authority  to  import  a  word  into  a  statute  in  order  to  change 
its  meaning.**  The  courts  have  frequently  adverted  to  the  fact  that 
if  the  legislature  had  intended  to  accomplish  a  particular  end  it  would 
have  been  a  very  simple  matter  for  it  to  have  employed  appropriate 
language  to  express  its  intention ;  "it  would,"  it  has  sometimes  b«ea 
said,  "have  been  easy  to  say  so."  **    Where  the  charter  of  a  railroad 

9.  See  sapra,  par.  217.  12.  Rosenerans  v.  United  States,  165 

10.  Bamitz  v.  Casey,  7  Cranch  456,  U.  S.  257,  17  S.  Ct.  302,  41  U.  S.  (L. 
3  U.  S.  (L.  ed.)  403;  Minis  v.  United  ed.)  708;  United  States  v.  Gk)ldenbox» 
States,  15  Pet.  423,  10  U.  S.  (L.  ed.)  168  U.  S.  95,  18  S.  Ct.  8,  «  U.  & 
791;  Doe  v.  Considiiift  6  WaU.  458,  (L.  «d.)  394, 

18  U.  S.  (L.  ed.)  869;  United  States  v.  IS.  Denn  v.  Reid,  10  Pet.  524,  9 

Union  Pac.  R.  Co.,  91  U.  S.  72,  23  U.  S.  (L.  ed.)  519;  Merritt  v.  Welsh, 

U.  S.  (L.  ed.)  224;  Leavenworth,  etc.,  104  U.  S.  694,  26  U.  S.  (L.  ed.)  896; 

B.  Co.  V.  United  States,  92  U.  S.  733,  Bate  Refrigerating  Co.  v.  Snlaberger, 

23  U.  S.  (L.  ed.)  634;  United  States  157  U.  S.  1,  15  S.  Ct.  508,  39  U.  S. 

V,  Fox,  95  U.  S.  670,  24  U.  S.  (L.  ed.)  (L.  ed.)  601. 

538;  International  Bank  v.  Sherman,  14.  NewhaU  v.  Sanger,  92  U.  S.  761, 

101  U.  S.  406,  25  U.  S.  (L.  ed.)  866;  23  U.  S.   (L.  ed.)  769. 

United  States  v.  Temple,  105  U.  S.  97,  '  15.  Moore  v.  American  Transp.  Co., 

26 U.S.  (L.ed.)967;Thomleyv.Unit-  24  How.  1,  16  U.   S.   (L  .ed.)   674; 

€d  States,  113  U.  S.  310,  5  S.  Ct.  491,  MUlingai-  v.  Hartupee,  6  Wall.  258, 

28  U.  S.  (L.  ed.)  999;  Folsom  v.  Unit-  18  U.  S.  (L.  ed.)  829;  Farrington  v. 

ed  States,  160  U.  S.  121,  16  S.  Ct.  Tennessee,  95  U.  S.  689,  24  U.  S.  (L. 

222,  40  U.  S.  (L.  ed.)  363;  Bicbmond  ed.)  558;   Baltimore,  etc.,  B.  Co.  v. 

V.  Moore,  107  lU.  429,  47  Am.  Rep.  Grant,  98  U.  S.  398,  25  U.  S.  (L.  ed.) 

445;  King  v.  Viscoloid  Co.,  219  Mass.  231;  National  Bank  y.  Matthews,  98 

420,  106  N.  E.  988,  Ann  Gas.  1916D  U.  S.  627,  25  U.  S.  (L.  ed.)  188;  Shaw 

1170;  Ex  parte  Woods,  52  Tex.  Crim.  v.  North  Pennsylvania  B.  Co.,  101  U. 

675,  108  S.  W.  1171,  124  A.  S.  B.  S.  557,  25  U.  S.  (L.  ed.)  892;  Austin 

1107,  16  L.B.A.(N.S.)  450.  ^     United  Stetee,  155  U.  S.  417,  15 

11.  In  re  Contest  Proceedings,  81  S.  Ct.  167,  30  U.  S.  (L.  ed.)  206; 
Neb.  262,  47  N.  W.  923,  10  L.B.A.  Chapman  v.  United  States,  164  U.  S. 
803.               .  436,  17  S.  Ct  76,  41  U.  S.  (L.  ed.) 
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company  exempted  the  capital  stock  from  taxation  "for  ten  years 
after  the  completion  of  said  road,"  it  was  held  that  the  benefit  of  the 
exemption  began  only  with  the  completion  of  the  road.  "If  the  legia- 
latnre  had  intended  to  limit  the  end  only,  and  not  the  beginning,  of 
the  exemption,"  said  the  court,  "its  purpose  could  have  been  easily 
expressed  by  saying  'until'  instead  of  'for,'  so  as  to  read  'until  ten  years 
after  completion,'  leaving  the  exemption  to  begin  immediately  upon 
the  granting  of  the  charter."  *•  And  in  a  case  where  it  was  held  that 
depositing  in  the  mail  an  obscene  letter,  sealed  and  addressed,  was 
not  made  criminal  by  a  statute  which  prohibited  the  mailing,  among 
other  things,  of  an  obscene  "writing,"  the  court  said:  "We  do  not 
think  it  a  reasonable  construction  of  the  statute  to  say  that  the  vast 
mass  of  postal  matter  known  as  'letters'  was  intended  by  Congress  to 
be  expressed  in  a  term  so  general  and  vague  as  the  word  'writing,'  when 
it  would  have  been  just  as  easy,  and  also  in  strict  accordance  with  all 
its  other  postal  laws  and  regulations,  to  say  'letters'  were  meant."  " 
Upon  like  reasoning,  where  a  special  act  authorized  the  court  of  claims 
to  investigate  a  claim  for  breach  of  an  express  contract,  "and  to  as- 
certain and  adjudge  the  amount  equitably  due,  if  any,  for  such  loss 
and  damage,"  it  was  held  that  interest,  not  having  been  stipulated  for 
in  the  contract,  could  not  be  awarded.*^  But  while  the  courts  can- 
not add  to,  take  from  or  change  the  language  of  a  statute  to  give  effect 
to  any  supposed  intention  of  the  legislature,  words  and  phrases  may 
be  altered  and  supplied  when  that  is  necessary  to  obviate  repugnancy 
and  inconsistency  and  to  give  effect  to  the  manifest  intention  of  the 
legislature.^'    Especially  will  this  be  done  when  it  is  necessary  to  pre- 

604;  United  States  v.  Lexington  MiU,  S.  255,  10  S.  Ct  756,  34  U.  S.  (K 

etc,  Co^  232  U.  S.  399,  34  S.  Ct.  337,  ed.)  117. 

68  U.  S.   (L.  ed.)   658,  L.R.A.1915B  18.  Tillson  v.  United  States,  100  U. 

774;  Havemeyer  v.  Superior  Ct.,  84  8.  43,  25  U.  S.  (L.  ed.)  543. 

Cal.  327,  24  Pac.  121,  18  A.  8.  R.  19.  Meyers  v.  Baker,  120  111.  567, 

192,  10  L.R.A.  627;  State  v.  Lowry,  12  N.  E.  79,  60  Am.  Rep.  580;  State 

166  Ind.  372,  77  N.  E.  728,  9  Ann.  Public  Utilities   Commission  v.  Mon- 

Cas.  350,  4  L.R.A,(N.S.)  528;  Com.  v.  arch  Refrigerating  Co.,  267  111.  528, 

Avery,  14  Bush.   (Ky.)   625,  29  Am.  108  N.  E.  716,  Ann.  Cas.  1916A  528; 

Rep.    429;    Cronan    v.    Cotting,    104  Uphoff  v.  Industrial  Board,  271   111. 

Mass.  245,  6  Am.  Rep.  232;  Ballard  312,  HI  N.  E.  128,  Ann.  Cas.  1917D  1, 

V.  Mississippi  Cotton  Oil  Co.,  81  Miss.  L.R.A.1916E  329;  State  t.  Bartholo- 

507,  34  So.  533,  95  A.  8.  R.  476,  62  mew,  176  Ind.  182,  95  N.  E.  417,  Ann. 

L.R.A.  407;  St.  John  v.  Andrews  In-  Cas.  1914B  91;  Andrews  School  Town 

stitnte  for  Girls,  191  N.  T.  254,  83  v.  Heiney,  178  Ind.  1,  98  N.  E.  628, 

N.  E.  981,  14  Ann.  Cas.  708.     See  Ann.    Cas.    1915B    1136,   43    L.R.A. 

Bankeuptct,  vol.  3,  p.  173.  (N.S.)    1023;   Young  v.   Regents  of 

16.  Vicksburg,  etc.,  E.  Co.  v.  Den-  University,  87  Kan.  239, 124  Pac.  150, 
Bis,  116  U.  S.  665,  6  8.  Ct.  625,  29  Ann.  Cas.  1914D  701  and  note;  Secnri- 
U.  S.  (L.  ed.)  770.  ties  Ins.  Corp.  v.  Hooton,  53  Okla.  530, 

17.  United  States  v.  Chase,  135  U.  157    Pao.    293,    L.R.A.1916E     602; 
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vent  a  law  from  becoming  a  nullity.**  Words  and  phrases  not  used, 
but  necessarily  implied  from  those  which  are  used,  are  as  clearly  a 
part  of  the  act  as  the  written  words,  and  to  be  so  deemed  in  their  ap- 
propriate place.*  When  words  occur  in  a  statute  which  can  be  given 
no  effect  consistent  with  the  plain  intent  of  the  statute,  they  must  be 
rejected  as  without  meaning.*  And  words  or  phrases  which,  if  given 
effect,  might  defeat  the  manifest  purpose  of  the  statute,  or  which  have 
no  sensible  meaning  or  relation  to  the  purpose  of  the  statute,  will  be 
eliminated  or  regarded  as  surplusage.*  If  a  word  in  a  statute  is  evi- 
dently an  interpolation,  having  no  relation  to  the  body  of  the  act 
and  without  sensible  meaning,  it  should  be  disregarded.*  A  super- 
fluous negative,  which  renders  the  meaning  of  a  clause  confusing, 
may  properly  be  disregarded.*  Applying  the  rule  hereinbefore  men- 
tioned,* that  a  thing  which  is  within  the  intention  of  the  makers  of 
the  statute  is  as  much  within  the  statute  as  if  it  were  within  the*  letter, 
the  meaning  of  the  legislature  may  be  extended  beyond  the  precise 
words  used  in  the  law,  from  the  reason  or  motive  upon  which  the  legis- 
lature proceeded,  from  the  end  in  view,  or  the  purpose  which  was 
designed — the  limitation  of  the  rule  being  that  to  extend  the  meaning 
to  any  case  not  included  in  the  words,  the  case  must  be  shown  to  come 
within  the  same  reason  upon  which  the  lawmaker  proceeded,  and  not 
only  within  a  like  reason.'  Words  importing  the  singular  number 
may  be  extended  or  applied  to  several  persons  or  things  unless  such 
construction  would  be  inconsistent  with  the  manifest  intention  of  the 
legislature  or  repugnant  to  the  context  of  the  same  statute.*  A  land 
donation  act  of  Congress,  being  entitled  to  a  liberal  construction,  has 
been  held  to  include  an  unmarried  woman  as  a  beneficiary  within 
the  words  "single  man."  •  A  corporation  which  was  incorporated 
under  the  laws  of  a  state  and  all  of  whose  members  were  citizens  of 

Kitchen  v.  Southern  Ry.,  68  S.  C.  554,  v.   Southern   Ry.,   68   S.    C.   554,   48 

48  S.  E.  4,  1  Ann.  C^s.  747;  Kirk  v.  S.  E.  4,  1  Ann.  Caa.  747  and  note. 

State,  126  Tenn.  7, 150  S.  W.  83,  Ann.  Note:  1  Ann.  Cas.  753. 

Cas.  1913D  1239;  Halbert  v.  San  Saba  4.  Paxton,    etc.,    In%ating    Canal, 

•Springs    Land,    etc,    Ass'n,   89    Tex.  etc.,  Co.  v.  Farmers',  etc.,  Irrigation, 

230,  34  S.  W,  639,  49  L.R.A.  193.  etc.,  Co.,  45  Neb.  §84,  64  N.  W.  343, 

Notes:  1  Ann.  Cas.  752;  Ann.  Cas.  50  A.  S.  R.  585,  29  L.E.A.  863, 

1913D  711.  6.  Waters-Pierce    Oil    Co.    v.    De- 

20.  Young  V.  Regents  of  University,  selms,  212  U.  S.  159,  29  S.  Ct.  270,  53 

87  Kan.  239,  124  Pac,  150,  Ann.  Cas.  U.  S.  (L,  ed.)  453, 

1913D  701  and  note;  State  v.  Pay,  6,  See  supra,  par.  222, 

45  Utah  411,  146  Pac,  300,  Ann.  Cas.  7.  United  States  v.  Freeman,  3  How. 

1917E  173.  556,  11  U.  S.  (L.  ed.)  724. 

1.  State  V.  Phelps,  144  Wis.  1,  128  8.  Chicago,  etc.  R,  Co.  v.  Heiden- 
N.  W,  1041,  35  L.R,A(N,S,)  353,  reich,  254  DL  231,  98  N,  E.  567,  Ann, 

2.  Leavitt  v.  Lovering,  64  N.  H.  607,  Cas,  1913C  266. 

15  Atl.  414,  1  L.R,A,  58.  9,  SUver  v,  Ladd,  7  Wall  219,  l9 

3.  State  V,  Bates,  96  Minn,  110,  104  U.  S,(L,ed,)138. 
N.  W,  709,  113  A.  S,  B,  612;  Kitchen 
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the  United  States  was  held  to  be  within  the  meaning  of  a  federal 
statute  declaring  valuable  mineral  deposits  in  lands  belonging  to  the 
United  States  open  to  exploration  and  purchase  by  (atizeos  of  the 
United  States." 

226.  Changing  "Or"  it  "An*"  and  Vice  Versa. — The  popular  use  of 
"or"  and  "and"  is  so  loose  and  so  frequently  inaccurate  that  it  has 
infected  statutory  enactments.  While  they  are  not  treated  .as  inter- 
changeable, and  should  be  followed  when  their  accurate  reading  does 
not  render  the  sense  dubious,  their  strict  meaning  is  more  readily 
departed  from  than  that  of  other  words,  and  one  is  read  in 
place  of  the  other  in  deference  to  the  meaning  of  the  context.** 
Whenever  it  is  necessary  to  effectuate  the  obvious  intention  of  the 
legislature  the  courts  have  power  to  change  and  will  change  "and" 
to  "or"  and  vice  versa.**  Where  a  statute  made  a  sheriff  liable  to  an 
execution  creditor  if  he  should  wilfully  "and"  negligently  suffer  the 
escape  of  a  prisoner  in  custody  on  an  execution,  the  court  substituted 
"or"  for  "and,"  as  an  obviously  necessary  construction.**  This 
change  should  be  made  whenever  necessary  to  harmonize  the  provi- 
sions of  a  statute  or  give  effect  to  all  its  provisiens.**  Where  the  in- 
tention of  the  legislature  is  clear,  and  reading  the  word  "or"  as  used 
in  a  statute  in  the  sense  of  "and"  will  save  it  from  the  vice  of  con- 
taining two  subjects  and  make  it  constitutional,  the  reading  will  be 
adopted.*'  Even  when  found  in  a  criminal  statute,  these  words  are 
convertible  when  the  manifest  intent  of  the  legislature  so  requires.*' 
The  limitation  on  this  rule  is  that  the  conversion  should  not  be  made 
when  the  effect  would  be  to  aggravate  the  (^ense  or  increase  the 
punishment.*'  The  word  "and"  can  never  be  substituted  for  "or"  in 
a  statute  when  the  meaning  of  the  language  used  in  the  statute  is 
plain  and  there  is  nothing  in  it  to  call  for  the  substitution.**    Courts 

10.  McKinley  v.  Wheeler,  130  XJ.  S.   IT.  S.    (L.  ed.)   888. 

630,  9  S.  Ct.  638,  32  0.  S.  (L.  ed.)  14.  Note:  48  Am.  Dec.  673. 

1048.  15.  Kirk  v.  State,  126  Tenn.  7,  150 

11.  Geiger    v.    Kobilka,    26    Wash.  S.  W.  83,  Ann.  Cas.  1913D  1239. 
171,  66  Pac.  423,  90  A.  8.  R.  733.  16.  WiUiams  v.  State,  99  Aik.  149, 

12.  Union  Ins.  Co.  v.  United  States,  137  S.  W.  927,  Ann.  Cas.  H)13A  1056; 
6  Wall.  759,  18  U.  S.  (L.  ed.)  879;  State  v.  Maurer,  255  Jto.  152,.  164  S. 
WiUiams  v.  State,  99  Ark.  149,  137  W.  551,  Ann.  Cas.  1015C  178  and 
8.  W.  927,  Ann.  Cas.  1913A  1056  and  note. 

note;  "  Standard    Underground    Cable  17.  State  v.  Maurer,  255  Mo.  152, 

Co.  v.  Atty.-Gen.,  46  N.  J.  Eq.  270,  164  S.  W.  551,  Ann.  Cas.  1915C  178; 

19  Atl.  733,  19  A.  S.  R.  394;  Ransom  State  v.  Walters,  97  N.  C.  489,  2  S. 

v.   Rutherford   County,  123  Tenn.  1,  E.  539,  2  A.  S.  R.  310  and  note. 

130    S.    W.   1057,   Ann.    Cas.   1912B  Notes:  48  Am.  Dec.  574;  Ann.  Cas. 

1356;  Kirk  v.  State  126  Tenn.  7,  150  1913A  1064. 

S.  W.  83,  Ann.  Cas.  1913D  1239.  18.  Robinson  v.  Southern  Pac.  Co., 

Notes:  48  Am.  Dec.  573;  Ann.  Cas.  105   Cal.   526, -38   Pac.   94,  722,  28 

1913A  1058.  L.B.A.  773;  Beaty  v.  Richardson*  56  S. 

18.  .Long  V.  Pahn^r,  16  Pet.  65,  10  C.  173,  34  S.  E,  73,  46  L.R.A.  517, 
R.C.L.V0I.XXV.— 62.        077 
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will  construe  "or"  as  "and,"  and  vice  versa,  only  where  from  the 
context  or  other  provisions  of  the  statute,  or  from  former  laws  relating 
to  the  same  subject  and  indicating  the  poUcy  of  the  state  thereon, 
such  clearly  appears  to  have  been  the  legislative  intent.*' 

227.  Correction  of  Mistakes,  Errors,  or  Omissions. — ^Legislative 
enactments  are  not  more  than  any  othur  writings  to  be  defeated  on 
account  of  mistakes,  errors  or  omissions,  provided  the  intention  of  the 
legislature  can  be  collected  from  the  whole  statute.  Where  one  word 
has  been  erroneously  used  for  another,  or  a  word  omitted,  and  the  con- 
text affords  the  means  of  correction,  the  proper  word  will  be  deemed 
substituted  or  supplied.  This  is  but  making  the  strict  letter  of  the 
statute  yield  to  the  obvious  intent.*"  Erroneous  descriptions  may  be 
made  to  describe  the  thing  or  object  actually  intended  by  the  statute.* 
The  use  of  the  word  "of"  in  a  statute,  which  is  a  manifest  blunder, 
being  intended  for  "off,"  will  not  be  permitted  to  affect  the  plain 
meaning  of  the  legislature.'  In  construing  a  statute,  the  court  will 
substitute  the  word  "or"  for  the  word  "of"  when  such  substitution  is 
necessary  to  make  full  sense  and  avoid  seeming  inconsistency,  and  the 
employment  of  the  word  "of"  is  obviously  due  to  a  clerical  error.* 
It  has  been  held  that  a  criminal  statute  which  is  technically  defective 
for  failure  to  contain  any  express  prohibition  against  the  acts  men- 
tioned therein,  or  any  express  declaration  that  such  acts  are  unlawful, 
will  not  be  allowed  to  fail  on  the  ground  where  the  intention  of  the 
legislature  to  prohibit  the  acts  in  question  is  clear ;  the  omitted  words 
necessary  to  perfect  the  statute  will  be  supplied  by  the  court.*  The 
mere  omission  of  the  word  "steam"  before  the  word  "vessel"  in  a 
section  of  an  act  requiring  fire  screens,  the  title  of  which  relates  to 
steam  vessels,  does  not  render  the  act  repugnant  in  its  terms,  as  the 
provisions  apply  only  to  steam  vessels.* 

Implications  and  InddenU 

228.  General  Principles. — Where  the  whole  context  of  a  law  dem- 
onstrates a  particular  intent  to  effect  a  certain  object,  sonae  degree 
of  implication  may  be  called  in  to  aid  the  intent;  *  for  a  statute  often 

19.  Note:  Ann.  Cas.  1913A  1059.       Co.,  123  Pa.  St.  594,  16  AtL  584,  2 

20.  Com.  V.  Herald  Pub.  Co.,  128  L.R.A.  798. 

Ey.  424,  108  S.  W.  892,  16  Ann.  Cas.  8.  Kitchen  v.  Sonthem  Ry.,  68  S. 

761;  State  v.  Polk  County,  87  Minn.  C.  554,  48  S.  E.  4, 1  Ann.  Cas.  747. 

325,  92  N.  W.  216,  60  L.R.A.  161;  4.  Com.  v.   Herald  Pub.   Co.,  128 

Securities  Ins.   Corp.  v.   Hooton,  53  Ky.  424,  108  S.  W.  892,  16  Ann.  Cas. 

Okla.  530,  157  Pac.  293,  L.R.A.1916E  761. 

602;  Kitchen  v.  Sonthem  Ry.,  68  S.  5.  Borrows  v.   Delta  Transp.   Co., 

C.  554,  48  S.  E.  4,  1  Ann.  Cas.  747  106  Mich.  582,   64  N.   W.   501,  29 

and  note.  L.R.A.  468. 

Note:  1  Ann.  Cas.  752.  6.  Dnronasean  v.  United  States,  6 

1.  Note:  1  Ann.  Cas.  752.  Cranch  307,  3  U.  S.  (L.  ed.)  232;  "Hie 

2.  Com.  V.  Delaware  Division  Canal  Paqnete  Habana,  175  U.  S.  677,  20  S. 
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speaks  as  plainly  by  inference  and  by  means  of  the  purpose  which  un- 
derlies it  as  in  any  other  manner.'  That  which  is  cleariy  implied  is 
as  much  a  part  of  a  law,  end  is  as  effectual,  as  that  which  is  ex- 
pressed.^ A  statutory  provision  that  a  national  bank  may  lawfully, 
after  its  failure,  "deUver  special  depodts,"  implies  that  a  national 
bank,  as  a  part  of  its  legitimate  business,  may  receive  such  "special 
deposits,"  and  this  implication  is  as  effectual  as  an  express  declaration 
of  the  same  thing  would  have  been.*  An  act  which,  although  neither 
expressly  forbidden  nor  authorized,  is  contrary  to  the  plain  implica- 
tion of  a  statute,  is  unlawful.'®  Where  a  statute  prescribes  penalties 
for  a  speciiied  act,  the  penalties  necessarily  imply  a  prohibition  and 
make  the  thing  prohibited  unlawful,  although  no  express  prohibition 
is  contained  in  the  statute.''  Where  a  statute  pronounces  a  penalty 
for  an  act,  a  contract  founded  on  the  act  is  void,  although  the  statute 
does  not  declare  such  contracts  to  be  void  nor  expressly  prohibit 
them."  Wherever  the  provision  of  a  statute  is  general,  everything 
which  is  necessary  to  make  such  provision  effectual  is  supplied  by 
the  common  law  and  by  impUcation."  Where  a  statute  requires  an 
act  to  be  done  for  the  bene^t  of  another,  or  forbids  the  doing  of  an 
act  which  may  be  to  his  injury,  though  no  action  be  given  in  express 
terms  by  the  statute  for  the  omisdon  or  commission,  the  general  rule 

Ct  290,  44  U.  S.  (L.  ed.)  320;  State  9.  Carlisle  First  Nat.  Bank  v.  Ora- 

v.  Huxford,  35  R.  I.  387,  87  Atl.  171,  ham,  100  U.  S.  699,  25  U.  S.  (L.  ed.) 

Ann.  Cas.  1915C  1135.  750. 

7.  MePherson  v.  State,  174  Ind.  60,  10.  Luna  v.  United  States,  231  U. 
90  N.  E.  610,  31  L.R.A.(N.S.)  188.  S   9,  34  S.  Ct.  10,  58  U.  S.  (L.  ed.) 

8.  United  States  v.  Babbit,  1  Black  101. 

55,  17  U.  S.  (L.  ed.)  94;  Croxall  v.  11,  Roby  v.  West,  4  N.  H.  285,  17 
Shererd,  5  WalL  268, 18  U.  S.  (L.  ed.)  Am.  Dec.  423;  Mitchell  v.  Smith,  1 
572;  Butz  v.  Muscatine,  8  Wall.  575,  Binn.  (Pa.)  110,  2  Am.  Dec.  417; 
19  U.  S.  (L.  ed.)  490;  United  SUtes  Harrison  v.  Beikley,  1  Strob.  L.  (S. 
T.  Hodson,  10  Wall.  395,  19  U.  S.  (L.  C.)  525,  47  Am.  Dec.  578. 
ed.)  937;  Stewart  v.  Eahn,  11  Wall.  12.  Woods  v.  Armstrong,  54  Ala. 
493,  20  U.  S.  (L.  ed.)  176;  Lynde  v.  150,  25  Am.  Rep.  671  and  note;  Mit- 
Winnebago  County,  16  Wall.  6,  21  U.  chell  v.  Smith,  1  Bin.  (Pa.)  110,  2 
S.  (L.  ed.)  272;  Union  Tel.  Co.  v.  Am.  Dec.  417;  Fowler  v.  ScnUey,  72 
Eyser,  19  Wall.  419,  22  U.  S.  (L.  ed.)  Pa.  st.  456,  13  Am.  Repi  699.  See 
43;  United  States  v.  Corliss  Steam  Contkacts,  vol.  6,  p.  701. 
Engine  (X  91  U.  8.  321,  23  U.  B.  g^j  ^^  Citizens'  State  Bank  v. 
(L.  ed.)  397;  Wood  Covmty  v.  Lacka.  jj  g^  j^eb.  69,  93  N.  W.  160,  2 
^u'V'^L  Id  )^89-  pSnoton  y  ^°-  Cas.  604,  60  L.R.A.  737,  wherein 
Coop«  Union,  101  U.  S.  196;  25  u!  ^^  ^^  ^^l^  ^"^  ^  «***"*«  '"^"S  *•»« 
S.  (L.  ed.)  80b;  Eckloff  v.  District  of  «^li««>fd  practice  of  medicme  a 
Columbia,  135  U.  S.  240, 10  S.  Ct.  752,  «""?«  do**  "ot,  by  miphcation,  rtnder 
34  U.  S.  (L.  ed.)  120;  McHenry  ▼.  ^oid  aU  contracts  growmg  out  of  such 
Alford,  168  U.  S.  651,  18  S.  Ct.  242,  P™et>of-  „  .  .  „    „ 

42  U.  S.  (L.  ed.)  614;  Luria  v.  United  13.  State  v.  Baltimore,  ete.,  E.  Co., 
States,  231  U.  S.  9,  34  S.  Ct.  10,  58  78  W.  Va.  526,  88  S.  E.  288,  L.R-A. 
U.  S.  (L;  ed.)  101.  1916F  lOOL 
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of  law  is,  that  the  party  injured  shall  have  an  action;  for  where  a 
statute  gives  a  right,  there,  although  in  express  terms  it  has  not  given 
a  remedy,  the  remedy  which  by  law  is  properly  applicable  to  that 
right  follows  as  an  incident.**  A  lialslity  created  by  a  statute  without 
a  special  remedy  may  be  enforced  by  an  appropriate  common  law 
action.*'  If  the  legislature  has  failed,  either  intentionally  or  by  in- 
advertence, to  provide  a  special  remedy  for  the  enforcement  of  a  lien 
which  it  has  created,  the  lien  may  be  enforced  by  an  appropriate  pro- 
ceeding.'* When  a  statute  grants  a  right  or  imposes  a  duty,  it  also 
confers  by  implication  every  particular  power  necessary  for  the  exer- 
cise of  the  one  or  the  performance  of  fiie  other.*'  An  express  stat- 
utory grant  of  a  right,  power  or  privilege  carries  with  it  by  implica- 
tion, in  the  absence  of  a  limitation,  all  the  means  that  are  usually  em- 
ployed and  that  are  necessary  and  proper  to  the  exercise  or  enjoyment 
of  the  right,  power  or  privilege  granted.**  Power  to  issue  bonds  is 
plainly  given  to  a  county  under  statutory  authority  to  subscribe  to  the 
capital  stock  of  a  railroad  company,  which  subscription  is  made  pay- 
able in  county  bonds.*'  A  statute  authorizing  the  purchase  of  the 
rights  and  franchises  of  a  named  company,  "heretofore  incorporated 
by  this  state,"  is  a  clear  affirmation  of  the  existence  of  the  corporation 
and  of  the  possession  of  the  rights  and  franchise  conferred  by  its  char- 
ter.*' So  also  where  the  statutes  point  out  duties,  provide  for  the  ac- 
complishment of  many  objects  or  confer  authority  in  general  terms, 
they  carry  with  them  by  implication  all  the  powers,  duties,  exemp- 
tions and  authority  necessary  to  carry  out  and  accomplish  all  the 
purposes  and  objects  intended  to  be  secured  thereby.*  An  appro- 
priation of  money  to  pay  a  state  debt  need  not  be  made  in  a  particular 
form  or  in  express  terms,  but  may  be  implied.  It  is  sufficient  if  the 
intention  is  clearly  evinced  by  the  language  employed  in  the  statute 
upon  the  subject,  or  if  it  is  evident  that  no  effect  can  possibly  be  given 
to  a  statute  unless  it  be  construed  as  making  an  appropriation.  An  act 
creating  a  stat«  debt  sinking  fund,  and  setting  apart  for  the  payment 

14.  Willis  v.  Mabon,  48  Minn.  140,  State  v.  Baltimore,  etc.,  B.  Co.,  78  W. 
50  N.  W.,  1110,  31  A.  S.  B.  626,  16  Va.  526,  89  S.  E.  288,  L.R.AJS16F 
L.R.A.  281.  1001;     Metropolitan     A^lwn     Dist. 

16.  Pollard  v.  Bailey,  20  Wall.  520,  Managers  v.  HUl,  6  App.  Cas.  193, 
22  U.  S.  (L.  ed.)  376.  50  I*  J.  Q.  B.  853,  44  L.  T.  N.  S. 

16.  Fristoe  V.  Crawley,  142  La.  393,  653,  29  W.  R.  607,  16  Eng.  BuL  Cas. 
76  So.  812,  L.E.A.1918C  254.  556. 

17.  Neweomb  v.  Indianapolis,  141  19.  Qelpcke  v.  Dubuque,  1  WalL 
Ind.  451,  40  N.  E.  919,  28  L.R.A.  732.  175,  17  U.  S.   (L.  ed.)   520;  Wilson 

.     18.'  In  re  Neagle,  39  Fed.  833,  5  County  v.  Third  Nat.  Bank,  103  U.  S. 

L.R.A.  78;  Adams  v.  Shelbyville,  154  770,  26  U.  S.  (L  pd.)  488. 

Ind.  467,  67  N.  E.  114,  77  A.  S.  R.  20.  Davis  v.  Gray,  16  Wall.  203,  21 

484,  49  L.BA.  7&7;  Imperial  Iirigar  U,  S.  (L.  ed.)  447. 

tion    Co.    V.    Jayne,    104   Tex.    395,  1.  In  re  Neagie,  39   Fed.   833,  6 

138  S.  W.  575,  Ann.  Caa.  1014B  822;  L.B.A.  78. 
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of  such  debt  certain  funds,  which  shall  not  be  paid  out  for  any  other 
purpose,  declaring  that  the  purpose  of  the  act  is  to  provide  for  the 
payment  of  certain  b<Mids  or  certificates,  constitutes  an  appropriation 
for  their  payment.*  A  curative  act,  designed  to  validate  prior  pro- 
ceedings for  street  improvements,  and  which  authorizes  an  action  by 
the  city  against  the  owner  of  property  defectively  assessed,  is  available 
as  a  defense  against  an  action  to  recover  money  already  paid  under 
an  invalid  assessment;  the  answer  of  the  city  setting  up  a  statute  as 
a  defense  is,  for  all  practical  purposes,  equivalent  to  the  bringing  of 
an  action  within  the  meaning  of  the  statute.*  But  there  is  no  room 
for  an  implication  when  the  plain,  mandatory  provisions  of  the  stat- 
ute are  to  the  contrary.*  Authority  to  dispense  intoxicating  liquors  to 
its  members  is  not  implied  from  the  charter  of  a  social  club,  where, 
under  the  statutes,  a  corporation  cannot  secure  a  license  to  sell  such 
liquors.'  Where  the  legislature  has  power  to  require  one  public  ease- 
ment to  yield  to  another  more  important,  the  intention  to  grant  such 
power  must  appear  by  express  words  or  by  necessary  implication. 
Such  implication  can  arise  only  when  requisite  to  the  exercise  of  the 
power  expressly  granted,  and  it  can  be  extended  no  further  than  the 
necessity  of  the  case  requires.*  A  provision  which  would  ordinarily 
be  implied  from  the  terms  of  a  statute  cannot  be  held  to  be  con- 
templated by  the  statute  where  its  inclusion  would  result  in  a  violation 
of  a  constitutional  provision  that  the  subject  of  a  statute  shall  be 
expressed  in  the  title.'  A  statute  changing  the  relation  of  married 
persons,  which  is  in  the  nature  of  fundamental  legislation,  involves 
all  the  results  necessarily  flowing  from  the  principle  established,,  and 
the  consequences  resulting  from  the  new  status  established  by  the 
act  are  not  to  be  prohibited  by  inference  unless  such  inference  is 
necessary.* 

229.  Expressio  Ualus  Est  Exclusio  Alterius. — ^Itis  a  general  princi- 
ple of  interpretation  that  the  mention  of  one  thing  implies  the  ex- 
clusion of  another  thing;  expressio  unius  est  exclusio  alterius.*    The 

2.  Carr  v.   State,  27  Ind.  204,  26       8.  Brown  v.  Brown,  88  Conn.  42, 

N.  E.  778,  22  A.  S.  B.  624,  11  L.B.A.  89  Atl.  889,  Ann.  Cas.  1915D  70,  52 

370.  L.R.A.(N.S.)   185. 

8.  Nott^e  V.  Portland,  35  Ore.  539,      9.  United   States  v.   Arredondo,   6 

58  Pac  883,  76  A.  S.  R.  513.  Pet.  691,  8  U.  S.  (L.  ed.)  547;  Sturges 

4.  Walker  v.    Spokane,   62   Wash.  v.  Draper,  12  Wall.  19,  20  U.  S.  (L. 

312,  113  Pac.  775,  Ann.  Cas.  1912C  ed.)  255;  Arthur  v.  Cunning,  91  U.  S. 

994.  362,   23  U.   S.    (L.  ed.)   438;   Walla 

6.  State  v.  Missouri  Athletic  Club,  Walla  v.  Walla  Walla  Water  Co.,  172 

261  Mo.  576, 170  S.  W.  904,  Ann.  Cas.  U.  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed.) 

1916D  931,  L.R.A.1915C  876.  341;  Havemeyer  v.  Superior  Ct.,  84 

6.  Hickok  V.  Hine,  23  Ohio  St.  423,  Cal.  327,  24  Pac.  121, 18  A.  S.  R.  192. 
13  Am.  Rep.  255.  12  L.B.A.  627;  McFadden  v.  Blocker, 

7.  Bird  v.  State,  131  Tenn.  518,  175  2  Ind.  Ter.  260,  48  S.  W.  1043,  58 
S.  W.  554,  Ann.  Cas.  1917A  634.  L.R.A.  894;  Young  v.  Regents  of  Uni- 
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affinnative  description  of  tibe  cases  in  which  the  jurisdiction  may  be 
exercised  implies  a  negative  on  the  exercise  of  such  power  in  other 
cases.  ^<*  The  enumeration  of  certain  powers  in  a  statute  relating  to 
corporations  implies  the  exclusion  of  all  others  not  fairly  incidental 
to  those  enumerated.^^  Enumeration  in  a  charter  of  incorporation 
of  the  purposes  for  which  the  corporation  may  acquire  title  to  real 
estate  is  necessarily  exclusive  of  all  other  purposes.**  A  statute  direct- 
ing a  thing  to  be  done  by  a  specified  officer  or  tribunal  implies  that 
it  shall  not  be  done  by  a  different  officer  or  tribunal."  A  statute  that 
directs  a  thing  to  be  done  in  a  particular  manner  ordinarily  implies 
that  it  shall  not  be  done  otherwise.**  Thus,  an  act  providing  a  mode 
by  which  a  county  could  incur  liability  on  subscription  to  the  stock 
of  a  railroad  company  and  a  mode  of  discharging  that  liability  was 
held  to  exclude  all  other  modes.*'  It  is  a  general  principle  that  where 
a  statute  creates  a  right  and  prescribes  a  particular  remedy,  that 
remedy,  and  none  other,  can  be  resorted  to.**  But  the  rule  which  ex- 
cludes other  remedies  where  a  statute  creates  a  right  and  provides  a 
special  remedy  for  its  enforcement  rests  upon  the  presumed  prohibi- 
tion of  all  other  remedies.    If  such  prohibition  is  intended  to  reach 


verslty,  87  Kan.  239,  124  Pae.  150, 
'Ann.  Cas.  1913D  701;  Matthews  v. 
Skinker,  62  Mo.  329,  21  Am.  Rep. 
425;  Marx,  etc..  Clothing  Co.  v.  Wat- 
son, 168  Mo.  133,  67  S.  W.  391,  90  A. 
S.  R.  440,  56  L.R.A.  951;  In  re  Bai- 
ley's Estate,  31  Nev.  377,  103  Pao. 
232,  Ann.  Cas.  1912A  743;  Paul  v. 
Gloucester  County,  50  N.  J.  L.  585, 15 
AU.  272,  1  L.R.A.  86;  Richards  v. 
Market  Exeh.  Bank  Co.,  -  81  Ohio 
St.  348,  90  N.  E.  1000,  26  L.R.A.(N. 
8.)  99;  Page  v.  Allen,  58  Pa.  St.  338, 
98  Am.  Dec.  272;  Nelden  v.  Clark,  20 
Utah  382,  59  Pae.  524,  77  A.  S.  R. 
917;  Utah  University  v.  Richards,  20 
Utah  457,  59  Pae.  96,  77  A.  8.  R. 
928  and  note;  Taylor  v.  Taylor,  66 
W,  Va.  238,  66  S.  E.  690,  19  Ann. 
Cas.  414.  See  Bankboptcz,  vol.  3, 
p.  179. 

10.  Duronsseau  v.  United  States,  6 
Cranch  307,  3  U.  S.  (L.  ed.)  232;  Ex 
parte  MeCardle,  7  Wall.  506,  19  U.  S, 
(L.  ed.)  264;  In  re  Heath,  144  U.  S. 
92,  12  S.  Ct.  615,  36  U.  S.  (L.  ed.) 
358;  National  Exch.  Bank  v.  Peters, 
144  U.  S.  570,  12  8.  Ct.  767,  36  U.  S. 
(L.  ed.)  546. 

11.  State  V.  Missouri  Athletic  Club, 
261  Mo.  576,  170  S.   W.  904,  Ann. 
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Cas.  1916D  931,  L.R.A.1916C  876; 
State  V.  Montana  R.  Co.,  21'  Mont. 
221,  53  Pae.  623,  45  L.R.A.  271;  Doty 
V.  American  Telephone,  etc.,  Co.,  123 
Tenn.  329,  130  S.  W.  1053,  Ann.  Cas, 
1912C  167;  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944,  Ann. 
Cas.  1912D  22.  See  Corporations, 
vol.  7,  p.  537. 

12.  Case  v.  Kelly,  133  U.  S.  21,  JO 
S.  Ct.  216,  33  U.  S.  (L.  ed.)  513. 

13.  People  V.  Oibson,  53  Colo.  231, 
125  Pae.  531,  Ann.  Cas.  1914B  138; 
Taylor  v.  Taylor,  66  W.  Va.  238,  66 
S.  E.  690,  19  Ann.  Cas.  414. 

14.  Raleigh,  6tc.,.  Co.  v.  Reid,  13 
Wall.  269,  20  U.  S.  (L.  ed.)  570;  New- 
comb  v.  Indianapolis,  141  Ind.  451,  40 
N.  E.  919,  28  L.R.A.  732;  De  Moines 
V.  GUchrist,  67  la.  210,  25  N.  W.  136, 
56  Am.  Rep.  341;  Taylor  v.  Taylor,  66 
W.  Va.  288,  66  8.  E.  690,  19  Ann. 
Cas.  414. 

15.  WeUs  V.  Pontotoc  County,  102 
U.  S.  625,  26  U.  S.  (L.  ed.)  122. 

16.  Dollar  Sav.  Bank  v.  United 
States,  19  Wall  227,  22  U.  S.  (L.  ed.) 
80;  Globe  Newspaper  Co.  v.  Walker, 
210  U.  S.  356,  28  S.  Ct  726,  52  U.  & 
(L.  ed.)  1096. 
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the  government  in  the  use  of  known  rights  and  remedies,  the  lan- 
guage must  be  clear  and  specific  to  that  effect*^  Where  a  statute  relat- 
ing to  the  discharge  of  negotiable  instruments  provides  in  what  man- 
ner and  for  what  causes  such  instruments  may  be  discharged,  sureties 
upon  such  instruments  who  are  primarily  liable  thereon  cannot  be 
otherwise  relieved  from  responsibility  for  their  payment.**  Where 
an  act  makes  substantive  provisions  and  then  expressly  repeals  speci- 
fied acts,  the  rule  expressio  uhius,  etc.,  strongly  repels  any  presump- 
tion that  acts  not  specified  are  impliedly  repealed.**  The  maxim  is 
not  of  universal  application,  but  is  to  be  t^pUed  only  as  an  aid  in 
arriving  at  intention  and  not  to  defeat  the  apparent  intention.*" 
A  statute  may  include  and  operate  upon  new  cases  and  subjects  which 
come  into  existence  after  its  enactment  and  which  are  clearly  within 
the  mischief  intended  to  be  prevented.* 

Exception  and  Provisos 

230.  Express  Exceptions. — ^It  is  well  settled  that  an  exception  ' 
statute  amounts  to  an  affirmation  of  the  application  of  its  prov^^ 
to  all  other  cases  not  excepted  and  excludes  all  other  exceptional- 
special  exception  contained  in  a  saving  clause  of  a  repealing  The 
ly  shows  the  legislative  intent  to  save  nothing  else  from  i-e^general 
exception  of  a  particular  thing  from  the  operation  ofiaker,  the 
words  of  a  statute  shows  that,  in  the  opinion  of  the^t  the  excep- 
ihing  excepted  would  be  within  the  general  words,  htion  is  imim- 
tion  been  made.*     The  relative  position  of  the  c 

1  Ann.  Cas.  1284. 

17.  Dollar  Sav.  Bank  v.  United  61,  93  N.  E.  Aeveland,  83  Ohio  St. 
States,  19  Wall.  227,  22  U.  S.  (L.  ed.)  1.  State  *67,  21  Ann.  Caa.  l^M 
80;  United  States  v.  Stevenson,  215  61,  93  N.«je  supra,  P"  24. 

U.  S.  190,  30  S.  Ct  35,  54  U.  S.  (L.   and  notrv.  Hoyt,  13  Pet.  261,  10 
ed.)  153.  2.  B.  ed.)  154;  Eqmtable  L   Ab- 

18.  Vanderford  v.  Farmers',  etc.,  U.  S.  v.  Clements,  140  U-  S.  f^^'aV: 
Nat  Bank,  105  Md.  164,  66  Atl.  47,  sut.  822,  35  U.  S.  (^■^■>^^W 
10  L.E.A.(N.S.)  129;  Richards  v.  Sold  v.  United  States,  147  U.o. 
Market  Exch.  Bank  Co.,  81  Ohio  St.  ,4,  13  S.  Ct  406,  37  U.  S.  (L.  oo.) 
348,  90  N.  E.  1000,  26  L.E.A.(N.S.'ii53;  lima  v.  Lima  Cemetery  Assn., 
99;  Cellers  v.  Meadiem,  49  Ore.  If  42  Ohio  St.  128,  51  Am.  Rep.  »0S> , 
89  Pac.  426,  13  Ann.  Qas.  997.  Olive  Cemetery  Co.  v.  PhUadelptua, 
L.R.A.(N.S.)   133.  Pet  93  Pa.  St  129,  39  Am.  Rep.  732 ;btj^ 

19.  Wood  V.  United  States,  '  *^*  v.  Peet,  80  Vt  449.  68  Atl  661,  130 
342,  10  U.  S.  (L.  ed.)  987.     222  U.  A.  S.  R.  998,  l^L.^-A-^N-S-)  f  J^- 

20.  United  States  v.  Banj'  g  (l.  Meyer  v.  State,  134  W«.  166,  114  N. 
S.  513,  32  S.  Ct  117,  5r^53^-colo.  W^501,  14  LJl.A.(N.S.)  1061.  See 
ed.)  291;  People  v.  Qih  ^  19143  Bakkeottct,  vol.  3,  P-^^-,  ^-o 
231,  125  Pac.  531,  Ar'  n^tJ^ion       8.  Hanes  v.  Wadey,  73  Mich.  178, 
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portant.    It  may  appear  in  a  section  by  itself ;  for  an  act  must  be  con- 
strued as  a  whole,  and  when  that  is  done  it  has  precisely  the  same 
meaning  that  it  would  have  if  the  exception  were  appropriately  in- 
corporated in  the  other  sections.'    But  the  form  of  the  exception  may 
be  such  as  not  to  come  within  the  rule.    Thus,  it  has  been  held  that 
gener^  words  of  a  statute  forbidding  the  manufacture  and  sale  of 
oleomargarin  in  imitation  of  yellow  butter  are  not  enlarged  by  a 
clause  following  them  providing  that  they  shall  not  be  construed  to 
prohibit  the  sale  of  oleomargarin  when  made  in  a  distinct  form  and 
in  such  maiuier  as  will  advise  the  consumer  of  its  real  character,  and 
free  from  coloration  or  ingredients  that  cause  it  to  look  like  butter.' 
231.  Provisos  Generally. — ^While  provisos  and  exceptions  are  sim- 
ilar, there  is  doubtless  a  technical  distinction  between  them.    An  ex- 
ception ought  to  be  of  that  which  would  otherwise  be  included  in  the 
category  from  which  it  is  excepted,  and  the  office  of  a  proviso  is  either 
V>  except  something  from  the  enacting  clause  or  to  qualify  or  restram 
'Ja  generality,  or  to  exclude  some  ground  of  misinterpretation  of  it, 
a&extending  to  cases  not  intended  to  be  brought  within  its  operation. 
Buitbere  are  a  great  many  examples  where  the  distinction  is  disre- 
gardd  aod  where  the  worci  are  used  as  if  they  were  of  the  same  sig- 
nificatiol-'  The  natural  and  appropriate  office  of  a  proviso  is  to  restrain 
or  qualif j  tl^  generality  of  the  language  that  it  follows,*  although 
it  is  sometid?* 'employed,  out  of  abundant  caution,  merely  to  explain 
the  general  wT?^  of  the  enactment  and  to  guard  against  a  possible 
construction  thtf  '*  not  intended.*     These  three  functions  of  the 
proviso  as  ordina^iysmployed  have  been  recognized  in  the  statement" 
that  the  office  of  afpviso,  generally,  is  either  to  except  something 

v.  Atlantic  Coast  line  R.  Ok  136  Ga.  zens'  St.  R.  Co.  v.  Detroit,  64  Fed. 
638,  71  S.  E.  1066,  38  L.^(N.S.)  628,  22  U.  S.  App.  570,  12  C. 
867.  \i  C.   A.   365,  26  L.R.A.   667;   Noel  v. 

5.  State  V.  Sehlitz  Brewing  (%J-Oi  People,  187  111.  587,  58  N.  E.  616,  79 
Tenn.  715,  59  S.  W.  1033,  78  A.  Skjl.  A.  S.  R.  238,  52  L.R.A.  287;  Chicago, 
941.  \  etc.,  R.  Co.  v.  Doyle,  238  111.  624,  102 

6.  Meyer  V.  State,  134  Wis.  156,  l\N.  E.  260,  Ann.  Cas.  1914B  385; 
N.  W.  501,  14  L.R.A.(N.S.)  1061.      \errell  v.  Paducah,  122  Kv.  331,  92 

7.  United  States  v.  Cook,  17  WaU.  \W.  310,  5  L.B.A.(N.S.)  289;  Wolf 
168,  21  U.  S.  (L.  ed.)  538;  Dollar  v/^uereis,  72  Md.  481,  19  Atl.  1045. 
Sav.  Bank  v.  United  States,  19  Wall.  8  K^-  680.  See  Bankroptcy,  vol. 
227,  22  U.  S.  (L.  ed.)  80;  Schlemmer  3,  p.  Jft- 

V.  Buffalo,  etc.,  B.  Co.,  205  U.  S.  1,  27  9.  Deipit  Citizens'  St.  R.  Co.  v. 
S.  Ct.  407,  51  U.  S.  (L.  ed.)  681;  Ter-  Detroit, XJ>^-  ^28,  22  U.  S.  App. 
rell  V.  Paducah,  122  Ky.  331,  92  S.  W.  570,  12  C.V^-  365,  26  L.R.A.  667; 
310,  5  L.R.A.(N.S.)  289.  TerreU  v,  pjrg«h»  122  Ky.  331,  92 

8.  Waymaa  v.  Southard,  10  Wheat.  S.  W.  310,  5  Dt^(N.S.).289;  Hous- 
1,  6  U.  S.  (L.  ed.)  253;  Long  v.  Palm-  ton,  etc.,  R.  Co^  Campell,  91  Tex. 
er,  16  Pet.  65,  10  U.  S.  (L.  ed.)  888;  551,  45  S.  W.  2\iL-R-A.  225;  Sal- 
Savings  Bank  v.  Fidd,  3  Wall.  495,  ling  v.  McKinney/VLeigh  (Va.)  42, 
18  U.  8.  (L.  ed.)  207;  Detroit  Citi-  19  Am.  Dec.  722. 
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from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to 
exclude  some  possible  ground  of  misinterpretation  of  it  as  extending 
to  cases  not  intended  by  the  legislature  to  be  brought  within  its  pur- 
view.^* It  is  contrary  to  the  nature  of  a  proviso  to  enlarge  the  oper- 
ation of  the  statute.**  But,  not\vithstanding  that  it  is  the  true  office 
of  a  proviso  to  restrict  the  sense  or  make  clear  that  which  has  gone  be- 
fore and  which  might  be  doubtful  because  of  the  generality  of  the 
language  ased,  provisos  have  frequently  been  held  to  bring  in  new 
matter  rather  than  to  limit  or  explain  that  which  has  gone  before.'- 
It  is  a  common  practice  in  legislative  proceedings,  on  the  consider- 
ation of  bills,  for  parties  desirous  of  securing  amendments  to  them 
to  precede  their  proposed  amendments  with  the  term  "provided,"  so 
as  to  declare  that,  notwithstanding  existing  provisions,  the  one  thus 
expressed  is  to  prevail,  thus  having  no  greater  signification  than  would 
be  attached  to  the  conjunction  "but"  or  "and"  in  the  same  place,  and 
simply  serving  to  separate  or  distinguish  the  different  paragraphs  or 
sentences.**  Since,  therefore,  a  proviso  may  sometimes  be  construed 
as  extending  rather  than  limiting  legislation,  each  statute  must  de- 
pend upon  its  own  terms,  and  a  proviso  will  be  given  such  construc- 
tion as  is  consistent  with  the  legislation  under  consideration.** 

232.  Construction  of  Provisos. — A  proviso  which  operates  to  limit 
the  application  of  the  provisions  of  a  statute,  general  in  their  terms, 
should  be  strictly  construed  to  include  no  case  not  within  the  letter  of 
the  proviso.*'  As  the  natural  and  appropriate  office  of  a  proviso  is  to 
restrain  or  qualify  some  preceding  matter,  it  should  be  confined  to 

10.  Minis  v.  United  States,  15  Pet.  860;  American  Express  Co.  v.  United 
423,  10  U.  S.  (I*  ed.)  791;  United  States,  212  U.  S.  522,  29  S.  Ct.  315, 
States  V.  Cook,  17  WaU.  168,  21  U.  S.  53  U.  S.  (L.  ed.)  635. 

(L.  ed.)  538;  Georgia  R.,  etc.,  Co.  v.       13.  Georgia  R.,  etc.,  Co.  v.  Smith, 

Smith,  128  U.  S.  174,  9  S.  Ct.  47,  32  128  U.  S.  174,  9  S.  Ct.  47,  32  U.  S. 

U.  S.  (L.  ed.)  377;  Selma,  etc.,  R.  Co.  (L.  ed.)  377. 

V.  United  States,  139  U.  S.  560,  11       14.  American  Express  Co.  v.  United 

S.  Ct.   638,  35  U.  S.    (L.  ed.)   266;  States,  212  U.  S.  522,  29  S.  Ct.  315, 

Chesepeake,    etc..    Telephone    Co.    v.  53  U.  S.  (L.  ed.)  635. 

Manning,  186  U.  S.  238,  22  S.  Ct.  881,       16.  United    States    v.    Dickson,    15 

46  U.  S.  (L.  ed.)  1144;  In  re  Kalana,  Pet.  141,  10  U.  S.  (L.  ed.)  689;  De- 

22  Hawaii  96,  Ann.  Cas.  1916D  1094.  troit  Citizens'  St.  R.  Co.  v.  Detroit, 

11.  Wolf  V.  Bauereis,  72  Md.  481,  64  Fed.  628, 12  C.  C.  A.  365,  26  L.R.A. 
19  Atl.  1045,  8  L.R.A.  660;  Sailing  v.  667;  Clarke  v.  Mississippi  Bank,  10 
McKinney,  1  Leigh  (Va.)  42,  19  Am.  Ark.  516,  52  Am.  Dec.  248  and  note; 
Dec.  722.  Paxon,  etc.,  Irrigating  Canal,  etc.,  Co. 

12.  United  States  v.  Dickson,  15  v.  Farmers',  etc.,  Irrigation,  etc.,  Co., 
Pet.  141,  10  U.  S.  (L.  ed.)  689;  Unit-  45  Neb.  884,  64  N.  W,  343,  50  A.  S.  R. 
ed  States  v.  Babbit,  1  Black  55,  17  U.  585,  29  L.R.A.  853;  Venning  v.  At- 
S.  (L.  ed.)  94;  Georgia  R.,  etc.,  Co.  v.  lantic  Coast  Line  R.  Co.,  78  S.  C.  42, 
Smith,  128  U.  S.  174,  9  S.  Ct.  47,  32  58  S.  E.  983,  125  A.  S.  R.  768,  12 
U.  S.  (L.  ed.)  377;  Interstate  Com-  L.R.A.(N.S.)  1217;  Witte  v.  Koeppen, 
merce  Commission  v.  Baird,  194  U.  S.  11  S.  D.  598,  79  N.  W.  831,  74  A.  S. 
25,  24  S.  Ct.  563,  48  U.  S.   (L.  ed.)  R.  826. 
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what  precedes,  unless  it  is  dear  that  it  was  intended  to  apply  to  sub- 
sequent matter.!*  And,  as  a  general  rule,  a  proviso  is  deemed  to 
apply  only  to  the  immediately  preceding  clause  or  provision.*'  But 
the  presumption  that  a  proviso  refers  only  to  the  section  or  provision 
to  which  it  is  appended  cannot  prevail  to  determine  the  iotention  of 
the  legislature  against  other  tests  of  meaning  more  demonstrative;  it 
should  be  given  a  broader  application  where  that  is  clearly  the  legis- 
lative intent.**  The  fundamental  principle  that  effect  should  be 
given  to  all  parts  of  a  statute  requires  that  some  effect  should  be  given 
to  a  proviso  when  that  can  be  done  in  accordance  with  the  recognized 
rules  of  construction.**  And  since  the  office  of  a  proviso  is  not  to 
repeal  the  main  provisions  of  the  act  but  to  limit  their  application,  no 
proviso  should  be  so  construed  as  to  destroy  HiOBe  provisions.*"  A  con- 
struction of  a  proviso  which  would  make  it  plainly  repugnant  to  the 
body  of  the  act  should  be  rejected,  if  possible.*  The  main  provisions 
of  a  statute  and  the  proviso  are  to  be  read  together  with  a  view  to  carry 
into  effect  the  whole  purpose  of  the  law.*  It  was  fwmerly  theught 
that,  in  the  case  of  repugnancy  between  a  proviso  and  the  matter 
which  precedes  it,  the  proviso,  since  it  is  the  last  word  of  the  legisla- 
ture, is  to  govern.  A  distinction  was  drawn  between  the  effect  of  a 
saving  clause  and  a  proviso,  and  it  was  held  that  a  saving  clause  which 
is  repugnant  to  the  main  provisions  of  a  law  is  void,  while  a  repugnant 
proviso  will  control.*    But  this  view  has  been  criticised,*  and  even  ex- 

16.  Cox  V.  Davis,  17  Ala.  714,  52  593;  Norfolk,  etc.,  Traction  Co.  v. 
Am.  Dec.  199;  Rawls  v.  Doe,  23  Ala.  White,  113  Va.  102,  73  S.  E.  467, 
240,  58  Am.  Dec.  289.  Ann.  Cas.  1913E  655. 

17.  Henderson's  Tobacco,   11  Wall.  Note:  Ann.  Cas.'1913E  658. 

652,  20  U.  S.  (L.  ed.)  235;  DoUar  19.  Jackson  v.  Clark,  1  Pet.  628,  7 
Sav.  Bank  v.  United  States,  19  Wall.  U.  S.  (L.  ed.)  290;  California  v.  Des- 
227,  22  U.  S.  (L.  ed.)  80;  Thomas  v.  ert  Water,  etc.,  Co.,  243  U.  S.  415,  37 
Woods,  173  Fed.  585,  97  C.  C.  A.  535,  S.  Ct.  394,  61  U.  S.  (L.  ed.)  821. 
19  Ann.  Cas,  1080,  26  LJl.A.(N.S.)  20.  Greely  v.  Thompson,  10  How. 
1180;  Chicago,  etc.,  R.  Co.  v.  Doyle,  225,  13  U.  S.  (L.  ed.)  397. 
258  lU.  624,  102  N.  E.  260,  Ann.  Cas.  1.  Dollar  Sav.  Bank  v.  United 
1914B  385.;  Blake  v.  DeJonghe  Hotel,  States,  19  Wall.  236,  22  U.  S.  (L.  ed.) 
etc.,  Co.,  260  111.  348,  103  N.  E.  225,  gO;  Idaho  Power,  etc.,  Co.  v.  Blom- 
Ann.  Cas.  1914D  365;  Wolf  v.  Bauer-  qwBt,  26  Idaho  222,  141  Pao.  1083, 
eu,  72  Md.  481  19  AU.  1045  8  L.R.A.  l^^/  Caa.  1916E  282. 

7^k  ^W    fi9^   m^^R  A^MV  d3       2-  White  V.  United  States,  191  U.  S. 
73  S.  W.  623,  61  L.R.A.  593,  Deep-  545  24  S.  Ct.  171,  48  U.  S.  (L.  ed.) 

7^  ""fi^'q  %^'l£^  y  S  aTwI;  295    Anderson  v.  Pacific  Coast  Steam- 
136,  66  S.  E.  m,  27  L.R.A.(N.S.)   ^^.^  ^^  ^  ^  g  ^^^^  ^  g  ^^  ^26, 

Note:  Ann  Cas.  1913E  658,  659.        66  US.  (l.  ^d)  1847. 

18.  United  States  v.  Falk,  204  U.  S.      *•  A*™*'*  v-  State,  188  Ind.  WO,  80 
143,  27  S.  Ct.  191,  51  U.  S.  (L.  ed.)   N.  E.  153,  8  L.R.A.(N.S.)  1192. 
411;  In  re  Kalana,  22  Hawaii  96,  Ann.      *•  Nattian  v.   Spokane  Coonty,  35 
Cas.  1916D  1094:  State  v.  St.  Louis,  Wash.  26,  76  Pac.  521,  102  A.  S.  E. 
174  Mo.  125,  73  S.  W.  623,  61  L.R.A.  888,  65  L.R.A.  336,' 
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pressly  rejected  aa  unsound.*  The  true  rule  is  thaA  a  proviso  or  saving 
clause  which  is  directly  repugnant  to  the  purview  or  body  of  the  a£t 
is  inoperative  and  void  for  repugnancy.*  Thus  it  has  been  held  that 
where  a  statute  for  the  hcensing  of  peddles  declares  that  the  license 
shall  be  issued  to  the  applicant  for  the  term  of  one  year  from  the  date 
thereof,  a  proviso  to  the  effect  that  the  licenses  shall  terminate  on  the 
second  Monday  of  January  succeeding  the  year  in  which  they  are 
issued  is  void  for  repugnancy  to  the  principd  part  of  the  law.'  A 
proviso  may  be  rejected  on  the  ground  that  it  is  unconstitutional, 
where  its  elimination  leaves  an  act  complete  in  itself  and  it  cannot 
be  said  that  the  proviso  and  the  other  provisions  of  the  act  are  so  con- 
nected in  meaning  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  the  act  without  the  proviso.* 

233.  Construction  of  Act  with  Reference  to  Provisos. — ^Most  fre- 
quently perhaps  a  proviso  is  intended  to  restrain  the  preceding  pro- 
visions and  to  except  something  that  would  otherwise  have  been 
within  the  act.  Where  this  is  the  purpose  of  a  proviso,  the  general 
language  of  the  main  provisions  is  to  be  construed  as  covering  the  mat- 
ters contained  in  the  proviso  had  those  provisions  stood  alone.'  But 
this  rule  must  not  be  carried  too  far.  Such  clauses  are  often  intro- 
duced from  excessive  caution  and  for  the  purpose  of  preventing  a 
possible  misinterpretation  of  the  act  by  including  therein  that  which 
was  not  intended.  The  rule  is,  therefore,  not  one  of  universal  obliga- 
tion, and  must  3rield  to  the  cardinal  rule  which  requires  the  court  to 
give  effect  to  the  general  intent,  if  that  can  be  discovered  within  the 
four  comers  of  the  act  If  the  general  intention  would  be  defeated  by 
construing  the  act  as  embracing  everything  of  the  same  general  de- 
scription as  those  particularly  excepted  therefrom,  an  arbitrary  appli- 
cation of  the  rule  is  not  admissible.  A  proviso  does  not  always  Umit 
the  generality  of  the  language  of  a  statute;  it  may  add  to  the  statute 
by  impUcalaon.  Where  an  act  of  Congress  prescribed  a  rate  of  com- 
pensation for  "registers  and  receivers"  of  the  land  ofiRce,  "whether  in 
or  out  of  office  at  the  passage  of  this  act,"  with  a  proviso  that  "no 
register  or  receiver  shall  receive  for  his  services  during  any  year  a 
greater  compensation  than  the  maximum  now  allowed  by  law,"  it 

6.  McKnight  v.   Hodge,   55   Wash.  8.  Nathan  v.   Spokane  County,  35 

289,  104  Pac.   504,  40  L.R.A.(N.S.)  Wash.  26,  76  Pac.  521,  102  A.  S.  E. 

1207.  888,  65  L.R.A.  336. 

6.  Idaho  Power,  etc.,  Co.  v.  Blom-  9.  Alexander  v.  Alexandria,  5 
quist,  26  Idaho  222,  141  Pac.  1083,  Cranch  1,  3  U.  S.  (L.  ed.)  19;  Way- 
Ann.  Cas.  1916E  282;  Dugan  v.  Bridge  man  v.  Sduthard,  10  Wheat.  1,  6  TJ. 
Co.,  27  Pa.  St.  303,  67  Am.  Dec.  464;  S.  (L.  ed.)  253;  Thaw  v.  Ritchie,  186 
McKnight  v.  Hodge,  55  Wash.  289,  U.  S.  519,  10  S.  Ct.  1037,  34  U.  S. 
104  Pac.  504,  40  L.B.A.(N.S.)  1207.  (L.  ed.)  531;  Noel  v.  People,  187  HI. 

7.  McKnight  v.  Hodge,  55  Wash.  587,  58  N.  E.  616,  79  A.  S.  R.  238,  52 
289,  104  Pac  504,  40  L.RA.(N.S.)  L.R.A.  287. 

1207. 
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was  held  that  the  proviso  clearly  implied  that  the  aame  rule  of  com- 
pensation should  apply  to  their  successors  as  to  their  incumbents 
and  their  predecessors.*"  Although  a  proviso  has  been  repealed  it 
may  still  be  examined  for  the  purpose  of  construing  the  statute.** 

Intei'pretation  of  Words  and  Phraeeg 

234.  In  General;  Presumption  of  Use  in  Ordinary  Sense. — ^It  is  well 
settled  that,  in  construing  any  statute,  all  the  language  shall  be  con- 
sidered, and  such  interpretation  placed  upon  any  word  or  phrase  ap- 
pearing therein  as  was  within  the  manifest  intent  of  the  body  which 
enacted  the  law.**  The  proper,  course  in  all  cases  is  to  adopt  that  sense 
of  the  words  which  best  harmonizes  with  the  context  and  promotes 
in  the  fullest  manner  the  policy  and  objects  of  the  legislature,*'  and 
the  various  rules  and  principles  of  interpretation  hereinafter  discussed 
are  resorted  to  only  as  an  aid  to  the  courts  in  sirriving  at  the  true  in- 
tent of  the  lawmaker.**  "Every  technical  rule  as  to  the  construction 
or  force  of  particular  terms,"  said  Mr.  Justice  Story,  "must  yield  to  the 
clear  expression  of  the  paramount  will  of  the  legislature."  **  As  a 
general  rule  the  words  of  a  statute  will  be  construed  in  their  ordinary 
sense  and  with  the  meaning  commonly  attributed  to  them,  unless 
such  construction  will  defeat  the  manifest  intent  of  the  legislature,** 

10.  United  States  v.  Babbit,  1  Black  16.  Levy  v.  M'Cartee,  6  Pet.  102, 
55,  17  U.  S.  (L.  ed.)  94,  reaffirmed,  8  U.  S.  (L.  ed.)  334;  United  States  v. 
United  States  v.  Babbit,  95  U.  S.  334,  Coombs,  12  Pet.  72,  9  U.  S.  (L.  ed.) 
24  U.  8.  (L.  ed.)  480.  1004;  M'Niel  v.  Holbrook,  12  Pet.  84, 

11.  Savings  Bank  v.  Field,  3  WaU.  9  U.  S.  (L.  ed.)  1009;  United  States 
495,  18  U.  S.  (L.  ed.)  207.  v.  Dickson,  15  Pet.  141,  10  U.  S.  (L. 

12.  See  infra,  par.  247.  ed.)   689;  Mills  v.  Stoddard,  8  How. 

13.  United  States  v.  Hartwell,  6  345,  12  U.  S.  (L.  ed.)  1107;  MaiUard 
Wall.  385,  18  U.  S.  (L.  ed.)  830;  v.  Lawr«iee,  16  How.  251,  14  U.  8. 
State  v.  J.  P.  Bass  Pub.  Co.,  104  Me.  (L.  ed.)  925;  Early  v.  Doe,  16  How. 
288,  71  Atl.  894,  20  L.R.A.(N.S.)  610,  14  U.  S.  (L.  ed.)  1079;  Lane 
495;  Caddy  v.  Interborough  Kapid  County  v.  Or^on,  7  Wall.  71, 19  U.  8. 
Transit  Co.,  195  N.  Y.  415,  88  N.  E.  (L.  ed.)  101;  Brainard  v.  Hubbard, 
747,  30  L.R.A.(N.S.)  30;  Wiley  v.  12  Wall.  1,  20  U.  S.  (L.  ed.)  272; 
Solvay  Process  Co.,  215  N.  Y.  584, 109  United  States  v.  Isham,  17  Wall.  496, 
N.  E.  606,  Ann.  Cas.  1917A  314;  State  21  U.  S.  (L.  ed.)  728;  United  States 
V  Huxford,  35  E.  I.  387,  87  Atl.  171,  v.  Union  Pac.  E.  Co.,  91  U.  8.  72,  23 
Ann.  Cas.  1915C  1135;  Standard  Oil  U.  S.  (L.  ed.)  224;  NewhaU  v.  Sanger, 
Co.  V.  State,  117  Tenn.  618, 100  8.  W.  92  U.  S.  761,  23  U.  8.  (L.  ed.)  769; 
705,  10  L.R.A.(N.S.)   1015.  Cass  County  v.  Shores,  95  U.  S.  375, 

14.  Benson  v.  Chicago,  etc.,  R.  Co.,  24  U.  S.  (L,  ed.)  419;  Tillson  v.  Unit- 
75  Minn.  163,  77  N.  W.  798,  74  A.  S.  ed  States,  100  U.  S.  43,  25  U.  S.  (L. 
R.  444;  Nephi  Plaster,  etc.,  Co.  v.  ed.)  543;  United  States  v.  Temple, 
Juab  County,  33  Utah  114,  93  Pae.  53,  105  U.  8.  97,  26  U.  S.  (L.  ed.)  967; 
14  L.R.A.(N.S.)  1043.  Lake  County  v.  Rollins,  130  U.  S.  662, 

15.  Wilkinson  v.  Leland,  2  Pet.  9  8.  Ct.  651,  32  U.  S.  (L.  ed.)  1060; 
627,  7  U.  S.  (L.  ed.)  542.  Thaw  v.  Ritchie,  136  U.  S.  519,  10 
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and  express  provision  to  this  effect  is  found  in  the  statutes  of  some 

S.  Ct.  1037,  34  U.  8..  (L.  ed.)  531;  97  Ark.  38,  133  S.  W.  181,  Ann.  Cas. 

Holy  Trinity  Chtuch  v.  United  States,  1912C  1032;  Onachita  Power  Co.  v. 

143  U.  S.  467,  12  S.  Ct.  511,  36  U.  S.  Donaghey,  106  Ark.  48,   152   S.   W. 

(L.   ed.)    226;   Martin   v.    Baltimore,  1012,  Ann.  Cas.  1915A  447;  Quigley 

etc.,  E.  Co.,  151  U.  S.  673,  14  S.  Ct.  v.  Qorham,  5  Cal.  418,  63  Am.  Dec. 

533,  38  U.  8.  (L.  ed.)  311;  McBroom  139  and  note;   Keener  v.  State,  18 

y.  Scottish  Mortg.,  etc.,  Co.,  153  U.  S.  Oa.  194,  63  Am.  Deo.  269  and  note; 

318,  14  S.  Ct.  852,  38  U.  S.  (L.  ed.)  Richmond  v.  Moore,  107  111.  429,  47 

729;  Bate  Refrigerating  Co.  v.  Sulz-  Am.  Rep.  445;  Helphenstine  v.  Vin- 

berger,  157  V.  S.  1,  15  S.  Ct.  508,  39  cennes   Nat.   Bank,   65   Ind.   582,   32 

U.  S.    (L.  ed.)   601;  Pari:  Bank  v.  Am.  Rep.  86;  Bloom  v.  Franklin  L. 

Kemsen,  158  U.  S.  337,  15  S.  Ct.  891,  Ins.  .Co.,  97  Ind.  478,  49  Am.  Rep. 

39  U.  S.  (L.  ed.)  1008;  Glover  v.  Unit-  469;   Indianapolis  Northern  Traction 

ed  States,  164  U.  S.  294,  17  S.  Ct.  95,  Co.  v.  Brennan,  174  Ind.  1.  87  N.  E. 

41  U.  S.  (L.  ed.)  440;  United  States  215,  90  N.  E.  65,  68,  91  L<    E.  503, 

V.  Oregon,  etc.,  R.  Co.  164  U.  S.  526,  30  L.R.A.(N.S.)  85;  State  v.  Barthol- 

17  S.  Ct.  165,  41  U.  S.  (L.  ed.)  541;  omew,   176  Ind.  182,  95  N.   E.  417, 

United  States  v.  Goldenberg,  168  U.  S.  Ann.  Cas.  1914B  91;  Moore-Mansfield 

95, 18  S.  Ct.  3,  42  U.  S.  (L.  ed.)  394;  Constr.   Co.   v.   Indianapolis,  etc.,  R. 

Dewey  v.   United   States,   178  U.   S.  Co.,  179  Ind.  356,  101  N.  E.  296,  Ann. 

510,  20  S.  Ct.  981,  44  U.  S.  (L.  ed.)  Cas.    1915D    917,    44    L.R.A.(N.S.) 

1170;   United   States  v.  Nichols,  186  816;   Booth   v.    State,   179   Ind.   405, 

U.  S.  298,  22  S.  Ct.  918;  46  U.  S.  (L.  100  N.  E.  563,  Ann.  Cas.  1915D  987, 

ed.)  1173;  Lochner  v.  New  York,  198  L.R.A.  1915B  420;  Co.fflnberry  v.  Mad- 

U.  S.  45,  25  S.  Ct.  539,  49  U.  S.  (L.  den,  30  Ind.  App.  360,  66  N.  E.  64, 

ed.)  937,  3  Ann.  Cas.  1133;  Blair  v.  96  A.  S.  R.  349;  Rohlf  v.  Kasemeier, 

Chicago,  201  U.  S.  400,  26  S.  Ct.  427,  140  la.  182,  118  N.  W.  276,  132  A.  S. 

50  U.  S.  (L.  ed.)  801;  United  States  R.  261,  17  Ann.  Cas.  750,  23  L.R.A. 

V.  American  Sugar  Refining  Co.,  202  (N.S.)   1284;   State  v.  Gardner;  174 

U.  S.  563,  26  S.  Ct.  717,  50  U.  S.  (L.  la. '  748,  156  N.  W.  747,  Ann.   Cas. 

ed.)    1149;   United   States  v.   Keitel,  1917D  239,  L.R.A.1916D  767;   State 

211  U.  8.  370,  29  S.  Ct.  123,  53  U.  S.  v   Bowles,  70  Kan.  821,  79  Pac.  726, 

(L.  ed.)   230;  United  States  v.  Gar-  69  L.R.A.  176;   State  v.  Dawson,  86 

bish,  222  U.  S.  257,  32  S.  Ct.  77,  56  Kan.   180,   119   Pac.   360,   39   L.R.A. 

U.  S.   (L.  ed.)   190;  Boston,  etc.,  R.  (N.  S.)   993;  Lanferman  v.  Vanzile, 

Co.  V.  Hooker,  233  U.  S.  97,  34  8.  Ct.  150  Ky.  751,  150  8.  W.  1008,  Ann. 

626,  58  U.  8.  (L.  ed.)  868,  Ann.  Cas.  Cas.  1914D  563;  State  v.  Treadaway, 

1915D   593,  L.R.A.1915B  450;   Unit-  126  La.  300,  52  So.  500,  139  A.  8.  R. 

ed  States  v.  Detroit  First  Nat.  Bank,  514,  20  Ann.  Cas.  1297;  Baker's  Suc- 

234  U.  8.  245,  34  8.  Ct.  846,  58  U.  S.  cession,  129  La.  74,  55  So.  714,  Ann. 

(L.   ed.)    1298;    Caminetti  v.   United  Cas.  1912D  1181;  Jones  v.  Jones,  18 

States,  242  U.  S.  470,  37  8.  Ct.  192,  Me.  308,  36  Am.  Dec.  723;  State  v. 

61  U.  8.  (L.  ed.)  442,  Ann.  Cas.  1917B  Butler,  105  Me.  91,  73  Atl.  560,  18 

1168,  L.R.A.1917F  502;  Northern  Pac.  Ann.  Cas.  484,  24  L.R.A. (N.S.)  744; 

R.  Co.  V.  United  States,  213  Fed.  162,  State  v.  TardifiE,  111  Me.  552,  90  AtL 

129  C.  C.  A.  514,  L.R.A.1917A  1198;  424,  L.R.A.1915A  817;  State  v.  Bal- 

Favers  v.  Glass,  22  Ala.  621,  58  Am.  timore,  etc.,  R.  Co.,  12  Gill  &  J.  (Md.) 

Dee.   272;   Mobile  Dry-Docks   Co.   v.  399,  38  Am.  Dec.  317;  Parkinson  v. 

Mobile,  146  Ala.  198,  40  So.  205,  9  State,  14  Md.  184,  74  Am.  Dec.  522; 

Ann.  Cas.  1229,  3  L.R.A.(N.S.)  822;  In  re  Huile,  217  Mass.  223, 104  N.  E. 

Cole  T.  Sloss-Sheffield  Steel,  ete.,  Co.,  336,  Ann.  Cas.  1915C  919  and  note, 

186  Ala.  192,  65  So.  177,  Ann.  Cas.  L.R.A.1916A  279;  Benson  v.  Chicago, 

1916E  99  (tnd  note;  Hancock  v.  State,  etc.,  K.  Co.,  75  Minn-  163,  77  N.  W. 


Digitized  by 


Google 


§  234  STATUTES    .  25  B.  C.  I* 

states.*'  This  general  rule  of  construction  is  applicable  not  only  to 
civil  but  to  penal  statutes.^^  Prima  facie,  the  word  "person,"  when 
used  in  a  penal  statute  which  is  intended  to  inhibit  the  doing  of  any 
act,  means  "person  in  law;"  that  is,  an  artificial  as  well  as  a  natural 
person,  and  therefore  includes  corporations,  if  they  are  within  the 
spirit  and  purpose  of  the  statute.*'  So  it  has  been  held  that  the  words 
"railroad  car"  in  a  statute  providing  for  the  pvmishment  of  one  who 
mischievously  or  maliciously  sets  in  motion  any  railroad  car  includes  a 
railroad  hand  car,  although  the  same  section  of  the  statute  provides  the 
same  penalty  for  breaking  and  entering  a  railroad  car.*'  The  general 
rule  as  to  the  construction  of  words  in  their  ordinary  sense  is,  how- 
ever, not  an  invariable  one ;  for  to  apply  it  in  some  eases  may  be  impos- 
sible or  lead  to  conclusions  which  the  legislature  did  not  contemplate.* 

798,  74  A.  S.  R.  444;  Cable  v.  Mo-  Canvassers,  159  Wis.  216,  150  N.  W. 

Cune,  26  Mo.  371,  72  Am.  Dec.  214;  542,  Ann.  Caa.  1916D  159;  Rasmua- 

State  v.  Gordon,  266  Ho.  394,  181  S.  sen  v.  Baker,  7  Wyo.  117,  50  Pac 

W.  1016,  Ann.  Cas.  1918B  191;  State  819,  38  L.B.A.  773. 

V.  Codahy  Packing  Co.,  33  Mont.  179,  Note:  Ann.  Cas.  1917D  6. 

82  Pac.  833,  114  A.  S.  R.  804,  8  Ann.  And  see   Bankruptcy,   vol.   3,  p. 

Caa.  717;  In  re  Fox,  52  N.  Y.  530,  11  173;  Limitation  of  Actions,  vol.  17, 

Am.  Rep.  751;  Anglo-American  Pro-  p.  687. 

vision  Co.  v.  Davis  Provision  Co.,  169  17.  Helphenstine  v.  Vincennes  Nat 

N.  Y.  506,  62  N.  E.  587,  88  A.  S.  B.  Bank,  65  Ind.  582,  32  Am.  Rep.  86. 

608;   St.   John  v.   Andrews  Institute  18.  United    States    v.    Sheldon,    2 

for  Girls,  191  N.  Y.  254,  83  N.  E.  981,  Wheat.  119,  4  U.   S.    (L.  ed.)    199; 

14  Ann.  Cas.  708;  Whitford  v.  North  Sarlls  v.  United  States,  162  U.  S.  570, 

State  L.  Ins.  Co.,  163  N.  C.  223,  79  14  S.  Ct.  720,  38  U.  S.  (L.  ed.)  556; 

S.    E.    501,    Ann.    Cas.    1915B    270;  Keck  v.  United  States,  172  U.  S.  434, 

Ludlow  V.  Johnston,  3  Ohio  553,  17  19  S.  Ct.  254,  43  U.  S.  (L.  ed.)  505. 

Am.  Dec.  609;  Lippitt  v.  Huston,  8  See  also  Baldwin  v.  Franks,  120  U.  S. 

R.  I.  415,  94  Am.  Dec.  115  and  note;  678,  7  S.  Ct.  656,  763,  30  U.  S.  (L. 

State  V.  Helfrid,  2  Nott.  &  MeC.  (S.  ed.)  766;  United  States  v.  Chase,  135 

C.)  233,  lO.-Am.  Dec.  591;  Cummings  U.  S,  255,  10  S.  Ct.  756,  34  U.  S.  (L. 

V.  Coleman,  7  Rich.  Eq.  (S.  C.)  509,  ed.)    117;    United    States    v.    Trans- 

62  Am.  Dee.  402  and  note;  Murray  v.  Missouri  Freight  Ass'n,  166  U.  S.  290, 

State,  21  Tex.  App.  620,  2  S.  W.  767,  17  S.  Ct.  540,  41  U,  S.  (L.  ed.)  1007; 

57    Am.    Rep.    623;    Farmers',    etc.,  State  v,  Gardner,  174  la.  748,  156  N. 

Bank  v.  Hanks,  104  Tex.  320,  137  S.  W.  747,  Ann.  Cas.  1917D  239,  L.R.A. 

W.  1120,  Ann.  Cas.  1914B  368;  Nephi  1917D  767. 

Plaster,  etc.,  Co.  v.  Juab  County,  33  19.  Overland    Cotton    Mill    Co.    v. 

Utah  114,  93  Pac.  53,  14  L.R.A.(N.S.)  People,   32    Colo.   263,   75   Pac   924, 

1043;  Lynchburg  v.  Norfolk,  etc.,  B.  105  A.  S.  R.  74  and  note. 

Co.,  80  Va.  237,  56  Am.  Rep.  592;  Generally  as  to  the  construction  of 

Norfolk,  etc..  Traction  Co.  v.  Elling-  the  word   "person"  when   used  in  a 

ton,  108  Va.  245,  61  S.  E.  779,  17  statute  as  including  oorporations,  see 

L.R.A.(N.S.)    117;    Willis   v.   Kalm-  Corporations,  vol.  7,  pp.  33-35,  767. 

bach,  109  Va.  475,  64  S.  E.  342,  21  20.  State  v.  Tardiff,  lU  Me.  552, 

L.R.A.(N.S.)     1009;    State    v.    Bon-  90   Atl.    424,   L.R.A.1915A   817   and 

ham,   93   Wash.    489,   161   Pac.   377,  note.    And  see  Railroads,  vol.  22,  p. 

L.B.A.1918D    996;     State    v.    Frear,  902. 

144  Wis.  79,  128  N.  W.  1068,   146  1.  Favers  v.  Glass,  22  Ala.  621,  58 

A.  S.  R.  092;  State  v.  Board  of  State  Am.    Deo.    272;    Baker's    Soecession, 
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The  ordinary  meaning  of  the  language  employed  may  be  restncted 
or  expanded  if  necessary  to  avoid  an  absurdity  or  injustice  which 
would  result  ft-om  adhering  strictly  to  such  meaning.* 

235.  Words  of  Technical  or  Other  Special  Meaning. — ^Technical 
words  or  phrases  in  a  statute  are  presumed  to  have  been  used  by  the 
legislature  in  a  technical  sense.*  Terms  of  art  in  a  statute  as  in  a 
deed  are  to  be  taken  in  their  technical  swise,  because  they  have  a 
definite  meaning,  which  is  supposed  to  have  been  underetood  by  those 
who  were  or  ought  to  have  been  learned  in  the  law.*  If  words  used  in 
a  tariff  act  to  designate  particular  kinds  or  classes  of  goods  have  a  well- 
known  signification  in  our  trade  and  commerce,  the  commercial  mean- 
ing is  to  prevail  unless  Congress  has  clearly  manifested  a  contrary  in- 
tention.' The  presumption  that  technical  words  have  a  technical 
meaning  must,  however,  yield  to  a  contrary  intention  indicated  by 
the  context  or  otherwise.*    Thus  an  act  of  Congress  exempting  from 

129  La.  74,  55  So.  714,  Ann.  Gas.  Nat.  Bank,  65  Ind.  682,  32  Am.  Rep. 
1912D  1181;  State  v.  Howse,  134  86;  State  v.  Williams,  173  Ind.  414, 
Tenn.  67,  183  S.  W.  510,  Ann.  Gas.  90  N.  E.  754,  140  A.  S.  R.  261,  21 
1917G  1125,  L.R.A.1916D  1090;  No>  Ann.  Gas.  986  and  note;  Halbert  v. 
folk,  etc..  Traction  Co.  v.  Ellington,  McGulloeh,  3  Mete.  (Ky.)  456,  79  Am. 
108  Va.  245,  61  S.  E.  779,  17  L.R.A.  Dec.  556;  State  v.  Baltimore,  etc.,  E. 
(N.S.)  117  and  note.  Co.,  12  QiU.  &  J.  (Md.)  399,  38  Am. 

2.  Harrison  v.  Vose,  9  How.  372,  Dec.  317;  Glarkson  v.  Hatton,  143  Mo. 
13  U.  S.  (L.  ed.)  179;  State  v.  Bar-  47,  44  S.  W.  761,  65  A.  S.  R.  635,  39 
tholomew,  176  Ind.  182,  95  N.  E.  417,  L.R.A.  748. 

Ann.  Gas.  1914B  91;  Nephi  Plaster,       Note:  67  L.R.A,  461. 
etc.,  Go,  v.  Juab  Gonnl^,  33  Utah  114,       In  Indiana  it  is  provided  by  the  act 

93   Pac.   53,   14   LJl.A.(N.S.)    1043;  in  relation  to  the  construction  of  stat- 

State  V.  Board  of  State  Canvassers,  utes,  and  the  definition  of  terms,  ap- 

159  Wis.  216,  150  N.  W.  542,  Ann.  proved  June  18,   1852,  that  "Words 

Gas.  1916D  159.  and  phrases  shall  be  takm  in  their 

3.  United  States  v.  Patterson,  150  plain,  or  ordinary,  and  usual  sense. 
U.  S.  65,  14  S.  Gt.  20,  37  U.  S.  (L.  But  technical  words  and  phrases  hav- 
ed.)  999;  United  States  v.  Fidelity  ing  a  peculiar  and  appropriate  mean- 
Trust  Co.  222  U.  S.  158,  32  S.  Gt  ing  in  law  shall  be  understood  accord- 
59,  56  U.  S.  (L.  ed.)  137;  Levis  Pub.  ing  to  their  technical  import."  2  R. 
Co.  v.  Morgan,  229  U.  S.  288,  33  S.  S  1876,  p.  315.  Helphenstine  v.  Vin- 
Gt.  867,  57  U.  S.  (L.  ed.)  1190.  See  cennes  Nat  Bank,  65  Ind.  582,  32  Am. 
also  Maillard  v.  Lawrence,  16  How.  Rep.  86. 

251,  14  U.  S.  (L.  ed.)  925;  Briggs  v.      As  to  the  eonstmotioo  of  words  re- 
Walker,  171  U.  S.  466,  19  S.  Gt  1,  lating  to  time,  such  for  instance  as 
43  U.  S.  (L.  ed.)  243;  New  Mexico  v.  the  word  "unit,"  etc.,  see  Time. 
United  States  Trust  Co.,  172  U.   S.       4.  Brocket  v.  Ohio,  etc,  R.  Co.,  14 
171,  19  S.  Gt  128,  43  U.  S.  (L.  ed.)   Pa.  St  241,  53  Am.  Dec  634. 
407;  Mobile  Docks  Co.  v.  Mobile,  146       6.  For  a  full  ^seussion  of  the  mean- 
Ala.  198,  40  So.  205,  9  Ann.  Gas.  1229,  ing  of  words  used  in  tariff  acts  see 
3   L.R.A.(N.S.)    822;   Seery  v.  Fita-  Rsvenub,  vol.  23,  p.  1030  et  seq. 
Patrick,  79  Conn.  662,  65  AtL  964,  9      6.  New    Mexico    v.    United    States 
Ann.  Gas.  139;  United  States  v.  Quite-  Trust  Co.,  172  U.  S.  171,  19  S.  Ct 
au,  1  Maekey   (D.  G.)  496,  47  Am.  128,  41  U.  S.   (L.  ed.)   407;  Knight 
Rep.. 347;  Helphenstine  v.  Vincennes  Templars,  etc,  Indemnky  Go.  v.  Jar- 
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taxation  the  "right  of  way"  of  a  raihroad,  in  view  of  the  context,  has 
been  construed  to  exempt  not  merely  the  right  of  passage,  but  all 
structures  erected  on  the  land.'  It  is  often  the  case  that  a  statute 
which  declares  a  thing  to  be  void  is  to  be  construed  as  m^ng  it  void- 
able merely  at  the  instance  of  the  party.*  But  where  a  statute  declare 
a  particular  act  to  be  void,  and  its  performance  without  authority  is 
denounced  as  a  misdemeanor  in  the  enactment,  which  also  prescribes 
a  penalty  upon  conviction  for  a  violatioii  thereof,  the  word  "void," 
as  thus  used,  is  occasionally  held  to  mean  what  its  technical  sense 
would  imply,  and  not  voidable,  thereby  rendering  the  unauthorized 
act  incapable  of  ratification.  Thus,  under  a  statute  making  it  a  mis- 
demeanor on  the  part  of  a  broker  to  earn  a  commission  for  the  sale 
of  real  property  without  written  authority,  it  was  held  that,  in  the 
absence  of  a  writing  of  that  kind,  no  action  could  be  maintained.* 
If  the  effect  of  giving  a  word  its  legal  meaning  is  to  repeal  the  express 
provisions  of  an  earlier  statute,  while  both  statutes  may  stand  together 
if  the  word  is  given  the  sense  which  accords  with  its  popular  accepta- 
tion, it  should  ordinarily  be  given  its  popular  meaning.*' 

236.  Terms  Judicially  Construed  or  with  Well  Settled  Meaning  at 
Common  Law. — ^Where  the  terms  used  in  a  statute  have  acquired  a 
settled  meaning  through  judicial  interpretation,  and  the  same  terms 
are  used  in  a  subsequent  statute  upon  the  same  subject,  they  axe  to 
be  understood  in  the  same  sense,  unless  by  qualifying  or  explanatory 
addition  the  contrary  intention  of  the  legislature  is  made  clear.'* 


man,  187  U.  S.  197,  23  S.  Ct.  108,  47  ».  Sorenson  v.  Smith,  65  Ore.  78, 

U.  S.  (L.  ed.)  139;  East  Cent.  Eureka  129   Pao.   767,  131   Pae.  1022,  Ann. 

Min.  Co.  v.  Central  Eureka  Min.  Co.,  Cas.    1915A    U27,    51    LJl.A.(N.S.) 

204'U.  S.  266,  27  S.  Ct.  258,  51  U.  S.  612. 

(L.  ed.)  476;  Mason  City,  etc.,  JL  Co.  10.  McCartee    v.    Orphan    Asylam 

V.  Boynton,  204  U.  S.  570,  27  S.  a.  Soc,  9  Cow.  (N.  Y.)  437,  IS  Am.  Dec. 

321,  51  U.  S.   (L.  ed.)   629;  United  516. 

States  V.  Keitel,  211  U.  S.  370,  29  S.  11.  Mason  ▼.  Fearson,  9  How.  248, 

Ct.  123,  53  U.  S.  (L.  ed.)  230;  Kin-  13  U.  S.  (L.  ed.)  125;  Sewing  Mach. 

dred  v.  Union  Pac.  R.  Co.  225  U.  S.  Co.'s  Case,  18  Wall.  553,  21  U.  S. 

582,  32  S.  Ct.  780,  56  U.  S.  (L.  ed.)  (L.  ed.)  914;  The  Abbotsford,  98  U. 

1216;  United  States  v.  Chavez,  228  U.  S.  440,  25  U.  S.  (L.  ed.)  168;  Green- 

S.  525,  33  S.  Ct.  595,  57  U.  S.  (L.  ed.)  leaf  v.  Goodrich,  101  U.  S.  278.  25 

950.    See  also  Glover  v.  United  States,  U.  S.  (L.  ed.)  845;  Claflin  v.  Gommon- 

164  U,  S.  294,  17  8.  Ct.  95,  41  U.  8.  wealth  Ins.  Co.,  110  U.  S.  81,  3  S.  Ct 

(L.  ed.)  440,  where  the  context  of  an  507,   28   U.   S.    (K   ed.)    76;   United 

act  made  it  manifest  that  the  word  States  v.  Centrd  Pac.  R.  Co.,  118  U. 

'.Qegar  prefixed  to  the  word  "owner"  S.  240,  6  S.  Ct.  1038,  30  U.  S.  (L.  ed.) 

was  not  intended  to  give  to  the  lat-  173;  Smith  v.  Lyon,  133  U.  S.  315, 

ter  a  purely  artificial  meaning.  10  S.  Ct.  803,  33  U.  S.  (L.  ed.)  635; 

7.  New  Alexico  v.  United  States  Crenshaw  v.  United  States,  134  U.  S. 
Trust  Co.,  172  U.  S,  171,  19  8.  Ct.  99,  10  8.  Ct.  431,  33  U.  S.  (L.  ed.) 
128,  43  U.  S.  (L.  ed.)  407.  826;  Visk  t.  Henarie,  142  U.  6.  459, 

8.  Allen  v.  Huntington,  S  Aiksna  12  S.  Ct.  207,  35  U.  S.  (L.  ed.)  1080; 
(Yt)  249,  16  Am.  Dec  702.  Li^(aa  r.   Uaited  States,  144  U.  S. 
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Such  a  construction  becomes  a  part  of  the  law,  as  it  is  presumed  that 
the  legislature,  in  passing  the  later  law,  knew  what  the  judicial  con- 
struction was  which  had  been  given  to  the  words  of  the  prior  enact- 
ment." So  if  a  section  of  the  code  of  a  state  has  been  codified  from  a 
decision  of  its  supreme  court,  such  section  must  be  ctmstrued  in  the 
light  of  the  source  from  which  it  was  taken,  unless  the  language  im- 
peratively demands  a  different  construction.**  Ordinarily,  a  question 
of  federal  law  caanot  be  regarded  as  settled  until  it  has  been  de- 
termined by  the  supreme  court.**  ThiM  a  construction  given  by  one 
inferior  court  but  doubted  by  another  and  by  the  attorney-general  is 
not  to  be  regarded  as  incorporated  into  an  act.**  The  doctrine  has, 
however,  been  applied  to  provisions  affecting  the  jurisdiction  of  the 
court  of  claims  which  had  been  re-enacted  after  that  court  had  con- 
strued them  in  several  cases,  the  supreme  court  construing  the  later 
enactment  likewise,  although  other  decisions  of  the  court  of  claims 
had,  in  the  meanwhile,  given  the  original  act  a  contrary  construction ; 
these  later  decisions  not  having  been  reported,  it  seems,  at  the  time  of 
the  re-enactment,  and  being  unknown  to  Congress,  oir  probably  not  as 
well  known  as  the  earlier.**  A  judicial  determination  of  the  meaning 
of  an  expression  in  a  statute  is  supplanted  by  a  subsequent  statutory 
construction  of  that  expression  both  as  to  the  original  statutes  and  as 

263,  12  S.  Ct.  617.  36  U.  S.  (L.  ed.)  917,  44  L.R.A.(N.S.)  816;  Cronan  v. 
429;  Sessions  t.  Romadka,  1^  U.  S.  Cotting,  104  Mass.  246,  6  Am.  Bep. 
29,  12  S.  Ct.  799,  36  U.  8.  (L.  ed.)  232;  Sanders  t.  St.  Louis,  etc.,  An- 
609;  Rhodes  v.  Iowa,  170  U.  S.  412,  ehor  Line,  97  Mo.  26,  10  S.  W.  595> 

18  S.Ct.  664,  42  U.  S.  (L.  ed.)  1088;  3  L.B.A.  390;  State  v.  Harney,  168 
Keck  V.  United  States,  172  U.  S.  434,  Mo.  167,  67  S.  W.  620,  57  L.R.A.  846; 

19  S.  Ct.  254,  43  U.  S,  (L,  ed.)  505;  Pouch  v.  Prudential  Ins.  Co.  of  Am- 
Lawder  v.  Stone,  187  U.  S.  281,  23  erica,  204  N.  Y..281,  97  N.  E.  731, 
S.  Ct.  79,  47  U.  S.  (L.  ed.)  178;  Li  re  Ann.  Cas.  1913C  1191;  Nephi  Plaster, 
United  States,  194  U.  S.  194,  24  S.  etc.,  Co.  v.  Juab  County,  33  Utah  114, 
Ct  629,  48  U.  8.  (L.  ed.)  931;  Kep-  93  Pac.  53,  14  L.B.A.(N.S.)  1043. 
ner  v.  United  States,  195  U.  8.  100,  And  see  Bankbuptct,  vol.  3,  p.  171. 
24  S.  Ct.  797,  49  U.  S.  (L.  ed.)  114,  12.  Sewing  Mach.  Co.'s  Case,  18 
1  Ann.  Cas.  655;  Standard  Oil  Co.  v.  Wall.  584,  21  U.  S.  (L.  ed.)  914; 
United  States,  221  U.  8.  1,  31  8.  Ct.  Nephi  Plaster,  etc.,  Co.  v.  Juab  Coun- 
502,  55  U.  S.  (L.  ed.)  619,  Ann.  Cas.  ty,  33  Utah  114  93  Pac.  53,  14  L.R.A. 
1912D  734,  34  L.R.A.(N.S.)  834;  Lat-   (N.S.)  1043. 

imer  v.  United  States,  223  U.  S.  501,  13.  Calhoun  v.  Little,  106  Oa.  336, 
32  S.  Ct.  24Z  56  U.  S.  (L.  ed.)  526;,  32  8.  E.  86,  71  A.  8.  B.  254,  43  L.R.A. 
Clairmont  v.  United  States,  225  U.  8.  630.      ' 

551,  32  8.  Ct  787,  56  U.  8.  (L.  ed.)  14.  Andrews  v.  Hovey,  124  U.  S. 
1201;  Exploration  Co.  v.  United  694,  8  S.  Ct.  676,  31  U.  8.  (L.  ed.) 
States,  247  U.  8.  435,  38  8.  Ct  571,  657. 

.62  U.  S.  (U  ed.)  1200;  Marks  v.  16.  Hackfeld  v.  United  States,  197 
State,  159  Ala.  71,  48  So.  864,  133  A.  U.  S.  442,  25  8.  Ct.  456,  49  U.  8. 
8.  B.  20;  Moore-Mansfleld  Constr.  Co.   (L.  ed.)  826. 

V,  Indianapolis,  etc.,  B.  Co.,  179  Ind.       16.  United  States  v:  Gillis,  95  U.  8. 
356,  101  N.  E.  296,  Ann.  Cas.  1915D  407,  24  U.  8.  (L.  e^.)  503. 
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to  later  acts  dealing  with  the  same  subject.*'  It  is  a  familiar  rule 
of  construction  that  when  a  statute  uses  words  which  have  a  definite 
and  well  known  meaning  at  common  law  it  will  be  presumed  that 
the  terms  are  used  in  the  sense  in  which  they  were  understood  at  com- 
mon law,  and  they  will  be  so  construed  unless  it  clearly  appears  that  it 
was  not  so  intended.'*  And  a  statute  providing  that  "there  is  no  com- 
mon law  in  any  case  where  the  law  is  declared  by  the  codes"  does  not 
prevent  courts  from  refierring  to  the  common  law  in  order  to  determine 
the  meaning  of  a  term  used  in  the  codes,  when  they  fail  to  define  it, 
any  more  than  it  prevents  courts  from  looking  into  the  dictionary  for 
the  meaning  of  words.*' 

237.  Words  of  More  than  One  Meaning. — In  construing  a  word  or 
expression  of  a  statute  susceptible  of  two  or  more  meanings,  ^he  court 
will  adopt  that  interpretation  most  in  aooord  with  the  manifest  purpose 
of  the  statute,*"  as  gathered  from  tiie  context.*  Thus,  in  coimection 
with  the  context,  the  word  "domestic"  as  used  in  a  statute. has  been 
construed  not  as  relating  solely  to  household  purposes  but  as  applying 
to  the  locality  to  which  the  statute  is  directed.*  Where  the  word  or 
expression  constitutes  an  amendment,  the  court  will  consider  the  old 
law,  the  mischief  sought  to  be  corrected,  and  the  remedy.  With  all 
these  in  mind,  the  court  will  give  the  new  term  or  language  such  con- 
struction as  will  effectuate  the  evident  intention  and  purpose  of  the 
makers.* 

238.  Similar  Expressions  in  Same  Statute. — ^In  addition  to  con- 
sidering the  independent,  technical,  and  popular  meaning  of  a 
word  used  in  an  act,  other  sections  of  the  same  act  may  be  resorted  to 

17.  Plnmmer  v.  United  States,  224  1018,  88  N.  E.  516,  139  A.  S.  B.  404, 
U.  8.  137,  32  S.  Ct.  467,  56  U.  S.  (L.  27  L;B.A.(N.S.)  220;  Johnson  v.  Far- 
ed.)  697.                    ■  well,  7  Greenl.    (Me.)    370,  22  Am. 

18.  United  States  v;  San  Jacinto  Dec.  203;  Carpenter  v.  State,  4  How. 
Tin  Co.,  125  U.  S.  273,  8  S.  Ct.  850,  (Miss.)  163,  34  Am.  Dec,  116  and 
31  U.  S.  (L.  ed.)  747;  Keck  v.  Unit-  note;  Vann  v.  Edwards,  135  N.  C. 
ed  States,  172  U.  S.  434,  19  S.  Ct.  661,  47  S.'E.  784,  67  L.E.A.  461  and 
254,  43  U.  S.  (L.  ed.)  505;  Standard  note. 

Oa  Co.  V,  United  SUt^,  S21  U.  S.  1,      Ifl.  Northern  Pac.  R.  Co.  v.  Her- 
31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  619,  bert,  116  U.  S,  642,  6  S.  Ct  590,  29 
Ann.  Cas.  1912D  734,  34  L.R.A.(N.S.)    U,  S.  (L.  ed.)  756.     ' 
834;  Ex  parte  Vincent,  26  Ala.  145,      20.  Smith  v.  St.  Paul,  etc.,  B.  Co. 
62  Am.  Dec.  714;  Mobile  Dry-Docks  39  Wash.  355,  81  Pac.  840,  109  A.  S. 
Co.  V.  Mobile,  146  Ala.  198,  40  So.  R.  889  and  note,  70  LJt.A.  1018. 
205,  9  Ann.  Cas.  1229,  3  L.R.A.(N.S.)       1.  Crete  First  Nat  Bank  v.  Hartley, 
822;  Buckner  v.  Real  Estate  Bank,  5  39  Neb.  353,  58  N.  W.  172,  23  L.R.A. 
Ark.  536,  41  Am.  Dec.  105  and  note;  67.    And  see  infra,  par.  239. 
garris  ▼.  Reynolds,  13  Cal.  514,  73      2.  United   States   v.   United   Verde 
Am.  Deo.  600;  Hillhouse  v.  Chester,  Copper  Co.,  196  U.  S.  207,  26  S.  Cf 
3  Day  (Conn.)  166,  3  Am.  Dec.  265;  222,  49  U-  S,  (L.  od.)  449. 
(HDonnell  v.  People,  224  111.  218,  79      8.  Smith  v.  St  Paul,  etc.,  R,  Co., 
N.  E.  639,  8  Ann.  Cas.  123;  Truelove  39  Wash.  355,  81  Pac.  840,  109  A.  S. 
▼.  Truelove,  172  Ind".  441,  86  N.  E.  B.  889  and  note,  70  L.R-A.  1018. 
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as  an  aid  to  determine  the  sense  in  which  the  word  is  used,*  and  a  word 
repeatedly  used  in  a  statute  will  be  presumed  to  bear  the  same  mean- 
ing throughout  the  statute,  unless  there  is  something  to  show  that 
there  is  another  meaning  intended.'  Where  a  word  susceptible  of 
more  than  one  meaning  is  repeated  in  the  same  act  or  section  of  an 
act  (either  meaning  being  in  each  case  open  to  reasonable  adoption), 
a  presumption  arises,  more  or  less  forcible  according  to  the  circum- 
stances, that  it  is  used  throughout  in  the  same  sense;  but  where  the 
subject  matter  to  which  the  word  refers  is  not  the  same  in  both  clauses, 
or  where  the  surrounding  circumstances  are  different,  this  presump- 
tion must  yield  to  an  adverse  presumption,  furnished  by  an  analysis 
of  the  various  purposes  of  the  law,  and  of  the  language  in  which  those 
purposes  are  expressed.* 

239.  Noscitur  a  Sociis. — It  is  a  familiar  rule  in  the  construction  of 
terms  to  apply  to  them  the  meaning  naturally  attaching  to  them  from 
their  context.  Noscitur  a  sociis  is  a  rule  of  construction  applicable 
to  all  written  instruments  and  statutes.  Where  any  particular  word  is 
obscure  or  of  doubtful  meaning,  taken  by  itself,  its  obecurity  or  doubt 
may  be  removed  by  reference  to  associated  words.  And  the  meaning 
of  a  term  may  be  enlarged  or  restrained  by  reference  to  the  object  of 
the  whole  clailse  in  which  it  is  used.'  If  words  and  sentences,  and 
paits  of  sentences,  having  no  very  definite  signification  in  their 
ordinary  use,  are  employed  and  clearly  intended  to  have  a  particular 
and  definite  meaning  and  application,  and  this  appears  from  their 
particular  use,  connection  and  application  in  the  statute,  that  mean- 
ing and  application  must  be  accepted  as  proper  and  contrdling.*  In 
the  section  of  the  Bankruptcy  Act  of  1867  which  set  forth  the  classes 
of  debts  exempt  from  the  operation  of  a  discharge,  debts  created  by 
"fraud"  were  associated  directly  with  debts  created  by  "embezzle* 

4.  People  V.  Eddy,  43  Cal.  331,  13  46  AU.  877,  49  L.B.A.  695. 
Am.  Rep.  143;  MiHer  v.  Dunn,  72  7.  Neal  v.  Clark,  95  U.  S.  704,  34 
Cal.  462,  14  Pac.  27,  1  A.  S.  R.  67;  U.  S.  (L.  ed.)  586;  Virginia  v.  Ten- 
Richmond  First  Nat.  Bank  v.  Hoi-  nessee,  148  U.  S.  503,  13  8.  Ct.  728, 
land,  99  Va.  495,  39  S.  E.  126,  86  37  U.  S.  (L.  ed.)  537;  Carson  v.  SbeU 
A.  S.  R.  898,  55  L.R.A.  155.  ton,  128  Ky.  248,  107  S.  W.  793,  15 

6.  People  V.  Eddy,  43  Cal.  331,  13  L.R.A.(N.S.)  509;  Baker's  Sueaee- 
Am.  Rep.  143;  Ryan  v.  State,  174  sion,  129  La.  74,  65  So.  714,  Ann. 
Ind.  468,  92  N.  E.  340,  Ann.  Cas.  Cas.  1912D  llSl;  Lisher  v.  Pierson,  2 
iei2D  1341;  State  v.  Knowks,  90  Wend.  (N.  Y.)  345,  20  Am.  Dec.  612; 
Md.  646,  46  AtL  877,  49  L.R.A.  695;  Farmers',  etc.,  Nat.  Bank  v.  Hanks, 
fthodes  V.  Weldy,  46  Oliio  St.  234,  20  104  Tei.  320,  137  S.  W.  1120,  Ann. 
N.  E.  461,  15  A.  S.  R.  584;  and  see  Cas.  1914B  368;  In  re  Darre  Water 
United  States  v.  Hill,  123  U.  S,  681,  Co.,  62  ft.  27,  20  Atl.  109,  9  L.RA. 
8  S.  Ct.  308,  31  U.  S.  (L.  ed.)  275;  195  and  note;  Norfolk,  etc..  Traction 
Anderson  v.  Pacific  Coast  Steamship  Co.  v.  Ellington,  108  Va,  245,  61  8.  E. 
Co.,  225  U.  S,  187,  32  ?.  Ct.  626,  66  779, 17  L.R.A.(N.S.)  117  and  note. 
tf.  8.  (L.  ed.)  1047.  '  8.  Hines  v.  Wilmington,  etc,  R.  Co., 

6.  State  v.  Snowies,  90  Md.  646,  96  V.  C.  434,  59  Am.  Rm>.  250. 
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ment,"  and  this  association  was  held  to  justify,  if  not  imperatively  to 
require,  the  conclusion  that  the  "fraud"  referred  to  in  that  section 
meant  positive  fraud,  or  fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong  as  doea  embezzlement,  and  not  implied  fraud  or 
fraud  in  law,  which  may  exist  without  the  imputation  of  bad  faith  or 
immorality.*  The  association  of  "mistake"  and  "accident"  in  a  stat- 
ute furnishes  strong  ground  to  presume  that  the  legislature  had  in 
mind  mistakes  of  fact,  not  mistakes  in  the  construction  of  a  law.*' 
The  rule  of  noscitur  a  sociis  is  frequently  applied  in  the  construc- 
tion of  revenue  laws.**  The  maxim  noscitur  a  sociis  has,  however,  no 
application  to  a  statute  which  is  too  plain  to  admit  of  construction,** 
and  a  court  has  no  right  to  resort  to  such  maxim  for  the  purpose  of 
reading  into  a  statute  a  distinction  which  the  legislature  neither  made 
nor  intended  to  make.*' 

240.  Ejusdem  Generis. — General  words  in  a  statute  must  receive  a 
general  construction,  unless  there  is  something  in  it  to  restrain  them,*' 
but  in  accordance  with  what  is  commonly  known  as  the  rule  ot 
ejusdem  generis,  where,  in  a  statute,  general  words  follow  a  designa- 
tion of  particular  subjects  or  classes  of  persons,  the  meaning  of  the 
general  words  will  ordinarily  be  presumed  to  be  restricted  by  the  par- 
ticular designation,*'  and  to  include  only  things  or  persons  of  the 

9.  Nesl  T.  Clark,  »5  U.  S.  704,  24  Caa.  1916B  968;  Misch  y.  RusseU,  136 
U.  S.  (L.  ed.)  586;  Maxwell  v.  Evana,  Dl.  22,  26  N.  E.  528,  12  L.R.A.  125; 
90  Ind.  596,  46  Am.  Rep.  234.  And  Ritchie  v.  People,  155  HI.  98,  40  N.  E. 
see  Bankbuptct,  vol.  3,  p.  339.  454,  46  A.  S.  R.  315,  29  L.R.A.  79; 

10.  Barlow  v.  United  States,  7  Pet.  Uphoff  v.  Industrial  Board,  271  HI. 
404,  8  U.  S.  (L.  ed.)  728.  312,  111  N.  E.  128,  Ann.  Cas.  1917D 

11.  Patton  T.  United  States,  159  U.  1,  L.R.A.1916E  329;  State  v.  Prather, 
S.  500,  16  S.  Ct.  89,  40  U.  S.  (L.  ed.)  79  Kan.  513,  100  Pac.  57, 131  A.  8.  R. 
233.  339,   21   LJl.A.(N.S.)    23;    State   v. 

12.  Brown  v.  Chicago,  etc.,  R.  Co.,  Barge,  82  Mimi.  256,  84  N.  W.  911, 
102  Wis.  137,  77  N.  W.  748,  78  N.  W.  53  LJI.A,  428;  Territory  v.  Davtn- 
771,  44  L.R.A.  579.  port,  17  N.  M.  214,  124  Pac  795,  41 

13.  Benson  v.  Chicago,  etc.,  R.  Co.,  LJt.A.(N.S.)  407;  Peo^  v.  Richards, 
76  Minn.  163,  77  N.  W.  798,  74  A.  8.  108  N.  Y.  137,  16  N.  E.  371,  2  A. 
R.  444.  S.  R.  373;  In  n  Sti<^er>  158  N.  T. 

14.  Jones  v.  Jones,  18  Me.  308,  36  526,  53  N.  E.  625,  70  A,  S.  it.  489; 
Am.  Dec.  723.  Kansas  City  Southern  R.  Co.  v.  Wal- 

rJ^-  F'^i'^  /^**1,  \  ^l^i,.A^  laee.  ^  Okla;  233,  133  Pac  908,  46 
Wheat.  336,  4  XL  S.^(L.  ed.)  404;  L.K:j^(lfS,)  ^g  Farmeis,'  ete., 
Chapman  v^Fo^,  2  How.  202   11  ^^    ^^^  '     g^     j^^  j,       ^^' 

S  %^:Si  loVl!lredW6l  137  S.  W.  1^  Ann^Ca.  1914B  3^1 

Woolsey  v.  ckde,  54  Ala.  378,  25  Am!  Z"««??,  TiS^iJ^^-^^^  f'vZl 

Rep.  711;   Jones  v.   State,  104  Ark.  982,  L.R.A.1918B  354;  Richmond  First 

261,  149  S.  W.  56,  Ann.  Cas.  1914C  Nat.  Bank  v.  Holland,  99  Va.  495,  39 

302  and  note;  Grissell  v.  Housatonic  S.  E.  126,  86  A.  S.  R.  898,55L.R.A. 

R.  Co.,  54  Conn.  447,  9  AU.  187,  1  155. 

A.  S.  R.  138;  Clendaniel  v.  Conrad,      Notes:  97  Am.  Dec  182;  67  A.  8. 

3  Boyce  (DeL)  649,  83  Atl.  1036,  Ann.  B.  807. 
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same  kind,  class  or  nature  as  those  specifically  enumerated,  unless 
there  is  a  clear  manifestation  of  a  contrary  purpose.**  A  statute 
enumerating  things  inferior  cannot,  by  general  words,  be  construed  so 
us  to  extend  to  and  embrace  those  which  are  superior.*'  In  accordance 
with  the  rule  of  ejusdem  generis,  such  terms  as  "other,"  "other  thing," 
"others,"  or  "any  other,"  when  preceded  by  a  specific  enumeration, 
are  commonly  given  a  restricted  meaning,  and  limited  to  articles  of 
the  same  nature  as  those  previously  described.**  Thus  it  has  been 
held  that  the  words  "other  erection  or  inclosure,"  employed  in  a  stat- 
ute defining  burglary,  must  be  interpreted  as  including  only  things  of 
a  similar  nature  to  those  already  described  by  the  specific  words  found 
in  the  statute."  So  it  has  been  decided  that  replevin  will  not  lie  for 
crops  severed  by  the  person  in  possession  of  the  land  under  claim  of 
title,  either  at  common  law  or  under  a  statute  enabling  the  owner  of 
the  land  to  maintain  replevin  for  timber,  lumber,  coal  or  "other  prop- 
erty" severed  therefrom.**  And  in  construing  a  statute  which  gives  to 
"every  wife,  child,  parent,  guardian,  husband  or  other  person,"  a  right 
of  action,  for  injury  by  reason  of  the  intoxication  of  any  person, 
against  the  seller  of  the  liquors,  since  the  persons  enumerated  are  per- 
sons who  stand  to  him  in  special  relations,  it  is  therefore  to  be 

16.  United  States  v.  Nichols,  186  U.  v.  State,  (Tex.)  197  S.  W.  982,  L.R.A. 

S.  298,  22  S.  Ct  918,  46  U.  S.  (L.  ed.)  1918B  354;  Nephi  Plaster,  etc.,  Co.  v. 

1173;  Carroll  v.  Greenwieh  Ins.  Co.,  Juab  County,  33  Utah  114,  93  Pac. 

199  U.  S.  401,  26  S.  a.  66,  50  U.  S.  53,  14  L.R.A.(N.S.)  1043;  Lynchbui^ 

(L.  ed.)  246;  United  States  v.  Bitty,  v.  Norfolk,  etc.,  R.  Co.,  80  Va.  237, 

208  U.  S.  393,  28  S.  Ct.  396,  52  U.  S.  56  Am.  Rep.  592. 

(L.  ed.)  543;  United  States  v.  Mescall,  Note:  97  Am.  Dec  182. 

215  U.  8.  26,  30  S.  Ct.  19,  54  U.  8.  17.  Ambler  v.  Whipple,  139  Dl.  311, 

(L.  ed.)  77;  United  States  v.  Stever,  28  N.  E.  841,  32  A.  8.  R.  202;  Nephi 

222  U.  8.  167,  32  S.  Ct.  51,  56  U.  8.  Plaster,  etc.,  Co.  v.  Juab  County,  33 

(L.  ed.)  145;  United  States  v.  Salen,  Utah  114,  93  Pac  53, 14  L.R.A.(N.S.) 

235  U.  8.  237,  85  8.  Ct.  51,  59  U.  S.  1043. 

(L.    ed.)    210;    Caminetti    v.    United  Note:  57  A.S.R.  807. 

States,  242  U.  8.  470,  37  S.  Ct.  192,  18.  United  States  v.  Chase,  135  U. 

61  U.  8.  (L.  ed.)  442;  Jones  v.  State,  8.  255,  10  8.  Ct.  756,  34  U.  S.   (L. 

104  Ark.  261, 149  S.  W.  56,  Ann.  Cas.  ed.)   117;  Ritchie  v.  People,  155  111. 

1914C  302;  Ambler  v.  Whipple,  139  98,  40  N.  B.  454,  46  A.  S.  R.  315,  29 

HI.  311,  28  N.  E.  841,  32  A.  S.  R.  L.R.A.    79;    Com.    v.    Dejardin,    126 

202;  State  v.  Gardner,  174  la.  748, 156  Mass.  46,  30  Am.  Rep.  652;  State  v. 

N.    W.    747,    Ann.    Cas.   1917D   239,  Bnseian,  111  Minn.  488,  127  N.  W. 

L.R.A.1916D    767;    Brooks   v.    Cook,  495,  31  L.R.A.(N.S.)  682;  Zucarro  v. 

44  Mich.  617,  7  N.  W.  216,  38  Am.  State,  (Tex.)  197  8.  W.  982,  L.R.A. 

Rep.    282;    Rob«rtB   v.    Detroit,   102  1918B  354;  In  re  Barre  Water  Co., 

Mich.  64,  60  N.  W.  450,  27  L.R.A.  62  Vt.  27,  20  Atl.  109,  9  L.R.A.  195 

572;  Renick  v.  Boyd,  99  Pa.  St.  555,  and  note. 

44  Am.  Rep.  124;  Murray  v.  State,  21  19.  People  v.  Richards,  108  N.  T. 

Tex.  App.  620,  2  8.  W.  757,  57  Am.  137,  15  N.  E.  371,  2  A.S.R.  373. 

Rep.  623;  Farmers,'  etc,  Nat.  Bank  20.  Renick  y.Boyd,  99  Pa.  St.  556, 

V.  Hanks,  104  Tex.  320,  137  8.  W.  44  Am.  Rep.  124, 
1120,  Ann.  Cas.  1914B  368;  Zucarro 
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assumed  that  "any  other  person"  who  may  sue  must  also  stand  to  him 
in  some  special  relation  so  as  to  be  injured  by  his  intoxication  or  by 
the  sale,  etc.,  to  him.*  When  two  or  more  words  of  analogous  meaning 
are  employed  together  in  a  statute,  they  are  understood  to  be  vsod  in 
their  cognate  sense,  to  express  the  same  relations  and  to  give  color  and 
expression  to  each  other.  Hence,  in  determining  what  claims  shall  be 
preferred,  under  a  statute  which  gives  a  preference  to  "the  wages  of 
the  employees,  operatives,  and  laborers"  of  corporations  in  the  hands 
of  a  receiver,  the  general  and  comprehensive  word  "employees"  must 
be  limited  by  the  more  specific  words  "operatives  and  laborers."  *  The 
doctrine  of  ejusdem  generis  is,  however,  but  a  rule  of  construction  to 
aid  in  ascertaining  the  meaning  of  the  legislature,  and  does  not  war- 
rant a  court  in  confining  the  operation  of  a  statute  within  narrower 
limits  than  intended  by  the  lawmakers.*  The  general  object  of  an  act 
sometimes  requires  that  the  final  general  term  shall  not  be  restricted 
in  meaning  by  its  more  specific  predecessors,*  and  if,  on  consideraUon 
of  the  whole  law  upon  the  subject,  and  the  purposes  sought  to  be 
effected,  it  is  apparent  that  the  legislature  intended  the  general  words 
to  go  beyond  the  class  specially  designated,  the  rule  does  not  apply.' 
Thus,  for  instance,  it  has  been  held  that  the  expression  "building  or 
other  property,"  used  in  a  statute  making  railroad  companies  liable 
for  fires  caused  by  their  locomotives,  without  contributory  negligence 
on  the  part  of  the  owner  of  the  property,  includes  fences,  growing 
trees,  and  herbage."  The  rule  ejusdem  generis  does  not  apply  where 
the  specific  words  signify  subjects  greatly  different  from  one  another.' 

1.  Brooks  V.  Cook,  44  Mich.  617,  7  (N.S.)  682;  State  v.  Smith,  233  Mo. 
N.  W.  216,  38  Am.  Rep,  282  (holding  242,  135  S.  W.  465,  33  L.R.A.(N.S.) 
that  the  intoxicated  person  himself  179-;  Nephi  Plaster,  etc.,  Co.  ▼.  Juab 
has  no  right  of  action  against  the  County,  33  Utah  114,  93  Pac.  53,  14 
seller  for  money  stolen  from  him  when  L.B.A.(N.S.)  1043. 

drunk).  4.  Willis  v.  Mabon,  48  Minn.  140, 

2.  In  re  Strykcr,  158  N.  Y.  526,  53  50  N.  W.  1110,  31  A.  S.  R.  626,  16 
N.  E.  525,  70  A.  S.  R.  489.  L.R.A.  281;  Nephi  Plaster,  etc,  Co. 

3.  United  States  v.  Mescall,  215  U.  v.  Juab  County,  33  Utah  114,  93  Pac. 
S.  26,  30  S.  Ct.  19,  54  U.  S.  (L.  ed.)  53,  14  L.R.A.(N.S.)  1043. 

77;  Jones  v.  State,  104  Ark.  261,  149       5.  State  v.  Smith,  233  Mo.  242,  135 
S.  W.  56,  Ann.  Cas.  1914C  302  and  S.    W.    465,    33    L.R.A.(N.S.)    179; 
note;  Misch  v.  Russell,  136  111.  22,  Kansas  City  Southern  R.  Co.  v.  Wal- 
26  N.  E.  528,  12  L.R.A.  125;  State  lace,  38  Okla.  233,  132  Pac.  908,  46 
V.  Prather,  79  Kan.  513,  100  Pac.  57,  L.R.A.(N.S.)   112. 
131  A.  S.  R.  339,  21  L.R.A.(N.S.)  23;       Note:  Ann.  Cas.  1914C  305. 
American  Ice  Co.  v.  Fitzhugh,  128  Md.      6.  Grissell  v.  Housatonic  R.  Co.,  64 
382,  97   AU.   999,  Ann.   Cas.   1917D  Cono.  447,  9  AtL  137,  1  A.S.R.  138. 
33;  Willis  v.  Mabon,  48  Minn.   140,       7.  Jones  v.  State,  104  Ark.  261, 149 
60  N.  W.  lUO,  31  A.  S.  R.  626,  16  8.  W.  66,  Ann.  Cas.  19140  302  and 
L.R.A.  281;  Benson  v.  Chicago,  etc.,  note;  American  Ice  Co.  v.  Fitzhu^ 
R.  Co.,  75  Minn.  163,  77  N.  W.  798,  128  Md.  382,  97  AtL  999,  Ann.  Cas. 
74  A.  S.  R.  444;  State  v.  Bussiaa,  111  1917D  33. 
Minn.  488,  127  N.  W.  495,  31  L.R.A. 
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And  where  the  particular  words  embrace  all  the  persons  or  objects  of 
the  class  mentioned,  and  thereby  exhaust  the  class  or  genua,  there  can 
be  nothing  ejusdem  generis  left  for  the  rule  to  operate  on,  and  a 
meaning  must  be  given  to  the  general  words  diflferent  from  that  indi- 
cated by  the  speoifie  words,  or  there  can  be  ascribed  to  them  no  mean- 
ing at  {JL* 

241.  Reddenda  Singula  Singulis. — Words  or  clauses  in  a  statute, 
where  the  sense  requires  it,  and  in  furtherance  of  the  legislative  in- 
tention, are  to  be  taken  distributively,  reddenda  singula  singulis.' 
Thus,  where  an  act  of  Congress  provided  that  all  fines,  penalties,  and 
forfeitures  accruing  under  the  laws  of  the  states  of  Maryland  and 
Virginia  which  by  adoption  hsid  become  laws  of  the  District  of  Colum- 

.  bia  should  be  recovered  with  costs,  by  indictment  or  information  in 
the  name  of  the  United  States,  or  by  action  of  debt  in  the  name  of 
the  United  States  and  of  the  informer,  it  was  held  that  the  act  must 
be  construed  reddenda  singula  singulis;  that  is,  where  the  mode  of 
prosecution  under  the  state  laws  was  by  indictment  or  information  in 
the  name  of  the  commonwealth,  it  would  in  future  be  by  indict- 
ment or  information  in  the  name  of  the  United  States;  and 
where  by  the  state  laws  the  mode  of  prosecution  was  an  action  qui 
tam,  or  an  action  of  debt  in  the  name  of  the  informer,  it  should  in 
future  be  an  action  qui  tam  in  the  name  of  the  United  States  and  of 
the  informer,  or  an  action  of  debt  in  the  name  of  the  informer  alone.** 

Oiving  Effect  to  Statute 

242.  General  Rule. — It  is  a  general  principle,  which  is  embodied 
in  the  maxim  ut  res  magis  valeat  quam  pereat,  that  the  courts  should, 
if  reasonably  possible,  so  construe  a  statute  as  to  give  it  effect.** 
When  an  act  is  equally  susceptible  of  two  constructions,  one  of  which 

8.  United  States  v.  Mescall,  215  U.  Huidekopwr  v.  Douglass,  3  Cranch  1, 
S.  26,  30  S.  Ct.  19,  54  U.  S.  (L.  ed.)  2  U.  S.  (L.  ed.)  347;  Meredith  v. 
77;  American  Ice  Co.  v.  Fitzhugh,  United  States,  13  Pet.  486,  10  Ui  S. 
128  Md.  382,  97  Atl.  999,  Ann.  Cos.  (L.  ed.)  258;  United  States  v,  Hart- 
1917D  33  and  note  (holding  that  a  well,  6  Wall.  385,  18  U.  S.  (L.  ed.) 
workman's    compensation    act    which  830. 

covers  operation  of  "vehicles  ...  10.  United  States  v.  Simms,  1 
propelled  by  steam,  gas,  gasoline,  elec-  Cranch  252,  2  U.  S.  (L.  ed.)  98. 
trie,  mechanical,  or  other  power,"  in-  11.  Unity  v.  Burragje,  103  U.  S.  447, 
dudes  the  employment  of  one  driving  26  U.  S.  (L.  ed.)  405;  Reybum  v. 
a  horse  drawn  vehicle) ;  State  V.  Smith,  Brackctt,  2  Kan.  227,  83  Am.  Dec. 
233  Mo.  242, 135  S.  W.  465,  33  L.B.A.  457;  Young  v.  Regents  of  University, 
(N.S.)  179;  Kansas  City  Southern  R.  87  Kan.  239,  124  Pac  150,  Ann.  Cas. 
Co  V.  WallaoB,  38  Okla.  233,  132  Pac.  1913D  701 ;  Baker's  Succession,  129 
908,  46  L.ILA.(N.a)  112.  La.  74,  65  So.  714,  Ann.  Cas.  1912D 

Note:  Ann.  Caa.  1914C  306.  1181. 

9.  United"    States     v.     Simms,     1       Note:  Ann.  Ca&  19130  71L 
Cranch   252,   2  U.    S.    (L.  ed.)    68; 

999 


Digitized  by 


Google 


§  243  STATUTES  25  R.  C.  L. 

will  maintain  and  the  other  destroy  it,  the  courts  will  always  adopt 
the  former.'*  A  construction  which  gives  some  meaning  to  the  st«^ 
lite,  or  to  an  obscure  part  or  clause,  will  be  preferred  to  one  which  ren- 
ders it  entirely  nugatory  and  meaningless.*'  No  construction  of  a 
statute  creating  a  court  to  take  jurisdiction  of  crimes  should  be 
adopted,  if  another  equally  admissible  can  be  given,  which  would 
result  in  there  being  an  indefinite  period  during  which  crimes  com- 
mitted after  the  passage  of  the  act  could  not  be  punished.**  The  rule 
that  a  statute  should  not  be  held  to  be  inoperative  and  void  on  the 
ground  of  indefiniteness  and  uncertainty  if  it  is  susceptible  of  any 
reasoiiable  construction  that  will  support  and  give  it  e^ct  is  treated 
in  a  preceding  part  of  this  title.*' 

243.  Rule  as  to  Sustaining  Constitutionality. — ^The  most  common 
application  of  the  maxim  ut  res  magis  valeat  quam  pereat  in  the  con- 
struction of  statutes  is  to  be  found  in  the  decisions  which,  by  the  con- 
struction of  the  terms  of  statutes,  sustain  them  against  attacks  upon 
their  constitutional  validity.  When  the  constitutionality  of  a  statute 
is  questioned  it  is  the  duty  of  the  courts,  and  also  a  rule  of  construc- 
tion, to  adopt  such  construction  as  will  make  the  statute  constitutional 
if  its  language  will  permit.  There  is  a  strong  presumption  in  favor 
of  the  validity  and  constitutionality  of  an  act,  and  courts  should  not 
declare  acts  of  the  legislature  unconstitutional  unless  satisfied  of  their 
unconstitutionality  beyond  a  reasonable  doubt.*'    Where  an  act  is 

12.  Dugger  v.  Mechanics,'  etc.,  Ins.  States  v.  Central  Pac.  R.  Co.,  118  U. 

Co.,  95  Tenn.  245,  32  S.   W.   5,  28  S.  235,  6  S.  Ct.  1038,  30  U.  S.  (L. 

L.R.A.  796.  ed.)  173;  Austin  v.  United  States,  155 

15.  Spicer  v.  Spicer,  249  Mo.  5S2,  U.  S.  417,  15  S.  Ct.  167,  39  U.  S. 
155  S.  W.  832,  Ann.  Cas.  1914D  238;  (L.  ed.)  206;  Japanese  Immigrant 
State  V.  Fargo  Bottling  Works  Co.,  Case,  189  U.  S.  86,  23  S.  Ct  611,  47 
19  N.  D.  396,  124  N.  W.  387,  26  U.  S.  (L.  ed.)  721;  El  Paso,  etc.,  R. 
L.R.A.fN.S.)  872;  Lanham  v.  Lan-  Co.  v.  Gutierrez,  215  U.  5.  87,  30  S. 
ham,  136  Wis.  360,  117  N.  W.  787,  Ct.  21,  54  U.  S.  (L.  ed.)  106;  Singer 
128  A.  S.  R.  1085,  17  L.R.A.(N.S.)  Sewing  Maeh.  Co.  v.  Briekell,  233  U. 
804.  S.  304,  34  S.  Ct.  493,  58  U.  S.  (L. 

14.  Pickett   V.    United    States,   216  ed.)  974;  Pox  v.  McDonald,  101  Ala. 

U.  S.  456,  30  S.  Ct.  265,  54  U.  S.  51,  13  So.  416,  46  A.  S.  R.  98,  21 

•   (L.  ed.)  566.  L.R.A.   529;    State  v.  Lancashire  F. 

16.  See  supra,  par.  62  et  seq.  Ins.  Co.,  66  Ark.  466,  61  S.  W.  633, 
16.  Murray  v.  Gibson,  15  How.  421,  45   L.R.A.  348;    State  v.   Moore,  76 

14  U.  S.  (L.  ed.)  755;  Carlisle  v.  Unit-  Ark.  197,  88  S.  W.  881,  70  L.B.A 

ed  States,  16  Wall.  147,  21  U.  S.  (L.  671;  Western  Union  Td.  Co.  v.  State, 

ed.)  426;  Sewing  Maeh.  Co's  Case,  18  82  Ark.  309,  101  S.  W.  748,  12  Ann. 

Wall.   553,   21   U.   S.    (L.   ed.)    914;  Cas.  82;  Sherman  v.  Buick,  32  Cal. 

Callaway  County  v.  Foster,  93  U.  S.  341,  91  Am.  Dec.  577;  In  re  Spencer, 

567,  23  U.  S.  (L.  ed.)  911;  Grenada  149  CaL  396,  86  Pac.  896,  117  A.  S. 

County  V.   Brogden,  112  U.   S.   261,  R.  137,  9  Ann.  Cas.  1105;  State  v. 

5  S.  Ct.  125,  28  U.  S.  (L.  ed.)  704;  McKee,  73  Conn.  18,  '46  AU.  409,  84 

Presser  v.  Illiois,  116  U.  S.  262,  6  S.  A.  S.  R.  124,  49  L.R.A.'  542;  Clen- 

Ct.  580,  29  U.  S.  (L.  ed.)  615;  United  daniel  v.  Conrad,  3  Boyce  (Del)  549, 
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fairly  susceptibl^  of  two  constructions,  orie  of  which  will  uphold  the 

validity  of  the  act  while  the  other  will  reader  it  unconstitutional,  the 
one  which  will  sustain  the  constitutionality  of  the  law  must  be 
adopted.*' 

83  AtL  1036,  Ann.  Cas..  1915B  968;  10    L.R.A.(N.S.)     1015;     Ex     parte 

State  V.  Atlantic  Coast  Line  R.  Co.,  Townsend,  64  Tex.  Crim.  350,  144  S. 

56  na.  617,  47  So.  969,  32  L.B.A.  W.  628,  Ann.  Cas.  1914C  814;  In  re 

(N.S.)  639;  Winter  v.  Jones,  10  Ga,  Barre  Water  Co.,  62  Vt.  27,  20  Atl. 

190,  54  Am.  Dee.  379  and  note;  Geor-  109,  9  L.R.A.  195;  State  v.  Clement 

gia  F.  Ins.  Co.  v.  Cedartown,  134  Ga.  Nat.  Bank,  84  Vt.  167,  78  Atl.  944, 

87,  67  S.  E.  410,  19  Ann.  Cas.  954;  Ann.  Cas.  1912D  22;  Sabre  v.  Rut- 

Pec^le  V.  Simon,  176  lU.  165,  52  N.  land  R.  Co.,  86  Vt  347,  85  Atl.  693, 

E.  910,  68  A.  S.  R.  175,  44  LJI.A.  Ann.    Cas.    1915C   {L269;    Osbum    v. 

801;   Victor   Chemical  Works  v.   In-  Staley,  5  W.   Va.   85,  13  Am.   Rep. 

dustrial  Board,  274  HI.  11,  113  N.  E.  640.      See   LiMiTAnoN    of    Actions, 

173,  Ann.  Cas.  1918B  627;  State  v.  toI.  17,  p.  684;  Constitdtional  Law, 

G«rhardt,   145  Ind.    439,   44   N.    E.  vol.  6,  p.  102. 

469,  33  L.R.A.  313;  State  v.  L0W17,  17.  United    States   v.    Coombs,    12 

166  Ind.  372,  77  N.  E.  728,  9  Ann.  Pet.  72,  9  U.  S.  (L.  ed.)  1004;  Knights 

Cas.  350,  4  L.R.A.(N.S.)  528;   State  Templars',  etc,  L.  Indemnity  Co.  v. 

V.  Louisville,  etc.,  B.   Co.,  177  Ind.  Jarman,  187  U.  S.  197,  23  S.  Ct.  108, 

653,  96  N.  E.  340,  Ann.  Cas.  1914D  47  U.  S.  (L.  ed.)  139;  United  States 

1284;  Vandalia  R.  Co.  v.  Stillwell,  181  v.  Delaware,  etc.,  Co.,  213  U.  S.  366, 

Ind.  267,  104  N.  E.  289,  Ann.  Cas.  29  S.  Ct.  527,  63  U.  8.  (L.  ed.)  835; 

1916D   258;    Santo   v.    State,   2    la.  The  Abby  Dodge  v.  United  States,  223 

165,     63     Am.    Dec.     487;     Stewart  U.  S.  166,  32  S.  Ct.  310,  56  U.  S. 

V.  Polk  County,  30  la.  9,  1  Am.  Rep.  (L.  ed.)  390;  St.  Louis  Southwestern 

238;   State  v.  Santee,  111  la.  1,  82  R.  Co.  v.  Arkansas,  235  U.  S.  350,  35 

N.  W.  445,  82  A.  S.  E.  489,  53  L.RJi..  S.   Ct.  99,  59  U.   S.    (L.   ed.)    265; 

763;   Cook  v.  Marshall  County,   119  Bailey  ▼.   Philadelphia,   etc.,   R.   Co., 

la.  384,  93  N.  W.  372,  104  A.  S.  R.  4  Har.  (Del.)  389,  44  Am.  Dec.  593; 

283;  Hunter  ▼.  Colfax  Consol.  Coal  State  v.  Dillon,  32  Fla.  545,  14  So. 

Co.,  175  la.  245,  154  N.  W.  1037,  157  383,  22  L.R.A.  124;  Jacksonville  v. 

N.   W.   145,   Ann.   Cas.   1917E  803,  Bowden,  67  Fla.  181,  64  So.  769,  Ann. 

L.R.A.1917D  15;  State  v.  polk  Coun-  Cas.    1915D    99,    L.R.A.1916D    913; 

ty,  87  Minn.  325,  92  N.  W.  216,  60  Cntsinger  v.  Atlanta,  142  Ga.  555,  83 

L.R.A.   161;    Stewart  v.   Griffith,   33  S.    E.    263,    Ann.    Cas.    1916C    280, 

Mo.    13,   82   Am.    Dec.   148;    Greene  L.R.A.1915B   1097;   People  v.  Joyce, 

County  V.  Lydy,  263  Mo.  77,  172  S.  246  Dl.  124,  92  N.  E.  607,  20  Ann. 

W.  376,  Ann.  Cas.  1917C  274;  Pit-  Cas.  472;   Cleveland,  etc.,  R.  Co.  v. 

man  v.  Drabelle,  267  Mo.  78,  183  S.  Backus,  133  Ind.  513,  33  N.  B.  421, 

W.  1055,  Ann.  Cas.  1918D  601;  State  18  L.R.A.  729;  Hunter  v.  Colfax  Con- 

V.  Standard  OU  Co.,  61  Neb.  28,  84  sol.  Coal  Co.,  175  la.  245,  154  N.  W. 

N.  W.  413,  87  A.  S.  R.  449;  Din-  1037, 157  N.  W.  145,  Ann,  Cas.  1917E 

uzao  V.  State,  85  Neb.  351,  123  N.  W.  803,    L.R.A.1917D    15;    Boisdere    v. 

309,  29  L.R.A.(N.S.)  417;  Leavitt  v.  Citizens'   Bank,   9   La.   506,   29   Am. 

Levering,  64  N.  H.  607,  15  Atl.  414,  Dec.  453;  People  v.  City  Prison,  144 

1  L.B.A.  58;  Boston  Ice  Co.  v.  Bos-  N.  Y.  529,  39  N.  E.  686,  27  L.R.A. 

ton,  etc.,  B.  Co.,  77  N.  H.  6,  86  Atl.  718;  McGwigan  v.   Wilmington,  etc., 

366,  Ann.  Cas.  1914A  1090,  45  L.R.A.  R.  Co.,  95  N.  C.  428,  59  Am.  Rep. 

(N.S.)    835;    Bloodgood   v.    Mohawk,  247;  State  v.  Taylor,  33  N.  D.  76,  156 

etc.,  R.  Co.,  18  Wend.  (N.  T.)  9,  31  N.    W.   561,   Ann.    Cas.    1918A   583, 

Am.  Dec.  313;   Standard  Oil   Co.  v.  L.R.A.1918B    156;    Chicago,    etc.,    R. 

State,  117  Tenn.  618,  100  S.  W.  706,  Co,  v.  Beatty,  34  Okla.  321,  118  Pac. 
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244.  Extent  and  Limitations  of  Rule. — ^The  duty  of  the  courts 
so  to  construe  a  statute  as  to  save  its  constitutionality  when  it  is  rea- 
sonably susceptible  of  two  constructions,  includes  the  duty  of  adopting 
a  contruction  that  will  not  subject  it  to  a  succession  of  doubts  as  to  its 
constitutionality.*'  If  the  proper  construction  of  a  statute  is  doubtful, 
the  doubt  must  be  resolved  in  favor  of  the  law,i»  even  tibough  the  con- 
struction upholding  the  law  may  not  be  the  more  natural  interpreta- 
tion of  the  language  used.'**  But  it  is  only  where  the  language  of  the 
act  will  bear  two  constructions  that  a  court  is  justified  in  adopting  a 
construction  that  will  sustain  the  act,  rather  than  one.  which  will 
defeat  it*  Where  the  language  used  in  a  statute  is  plain,  the  court 
cannot  read  words  into  it  that  are  not  found  therein  either  expressly  or 
by  fair  implication,  even  to  save  its  constitutionality,  because  this 
would  be  legislation,  and  not  construction.*  The  courts  may  not, 
unless  a  statute  is  so  ambiguous  as  to  call  tat  construction,  so  limit  an 
act  by  judicial  construction  as  to  confine  its  operation  within  the  con- 

367,  126  Pae.   736,  42  L.R.A.(N.S.)  70  L.R.A.   671;   Western  Union   Td. 

984,  reversed  on  another  point  in  234  Co.  v.  State,  82  Ark.  309,  101  S.  W. 

U.  S.  753,  34  S.  Ct.  777,  58  U.  S.  (L.  748,  .12  Ann.  Cas.  82;  State  v.  Polk 

ed.)  1577;  Standard  Oil  Co.  t.  State,  County,  87  Minn.  325,  92  N.  W.  216, 

117   Tenn.  618,   100   S.   W.   705,   10  60  L.R.A.  161;  Ex  parte  Tillman,  84 

L.R.A-(N.S.)  1015;  Kirk  v.  State,  126  S.  C.  552,  66  S.  E.  1049,  26  L.R.A. 

Tenn.  7,  150   S.  W.  83,  Ann.   Cas.  (N.S.)  781;  State  v.  Schlitz  Brewing 

1913D  1239;  State  v.  Prear,  142  Wis.  Co.,  104  Tenn.  715,  59  S.  W.  1033, 

320,  125  N.  W.  961,  20  Ann.  Cas.  633.  78  A.  S.  R.  941;  Samuelson  v.  SUte, 

18.  Harriman  v.  Interstate  Com-  116  Tenn.  470,  95  S.  W.  1012,  115  A. 
merce  Commission,  211  U.  S.  407,  29  S.  R.  805;  State  v.  Clement  Nat 
S.  Ct.  115,  53  U.  S.  (L.  ed.)  253;  Bank,  84  Vt.  167,  78  AtL  944^  Ann. 
United  States  v.  Delaware,  etc,  Co.,  Cas.  1912D  22. 

213  U.  S.  366,  29  S.  Ct,  527,  53  U.  S.  1.  State  v.  Santee,  111  la.  1,  82  N. 

(L.  ed.)  836;  Hunter  v.  Colfax  Con-  W.  445,  82  A.  S.  R.  489,  53  L.R.A.  763. 

sol.  Coal  Co.,  175  la.  246,  154  N.  W.  2.  Trade-Mark  Cases,  100  U.  S.  82, 

1037, 157  N.  W.  145,  Ann.  Cas.  1917E  25  U.   S.    (L.  ed.)    550;   Employers' 

803,  L.R.A.1917D  15.  Liability  Cases,  207  U.  S.  463,  28  S, 

19.  Arms  v.  Ayer,  192  111.  601,  61  Ct.  141,  52  U.  S.  (L.  ed.)  297;  State 
N.  E.  851,  85  A.  S.  R.  357,  58  L.R.A.  v.  Santee,  111  la.  1,  82  N.  W.  445,  82 
277;  People  v.  McBride,  234  ifi.  146,  A.  S.  R.  489,  53  L.R.A.  763;  State 
84  N.  E.  865, 123  A.  S.  R.  82,  14  Ann.  v.  Butler,  105  Me.  91,  73  Ati.  560, 
Cas.  994;  State  v.  Roby,  142  Ind.  18  Ann.  Cas.  484,  24  L.R.A.(N.S.) 
168,  41  N.  E.  145,  51  A.  S.  R.  174  and  744;  Ballard  v.  Mississippi  Cotton  Oil 
note,  33  L.R.A.  213;  State  v.  Bar-  Co.,  81  Miss.  507,  34  So.  533,  95  A.S. 
tholomew,  176  Ind.  182,  95  N.  E.  417,  R.  476,  62  L.R.A.  407;  State  v.  Cn- 
Ann.  Cas.  1914B  91;  Cincinnati,  etc.,  dahy  Packing  Co.,  33  Mont.  179,  82 
R.  Go.  V.  McCullom,  183  Ind.  556,  109  Pae.  833,  114  A.  S.  R.  804,  8  Ann. 
N.  E.  206,  Ann.  Cas.  1917E  1165;  Cas.  717;  Ex  parte  Woods,  52  Tex. 
Com.  V.  Herr,  229  Pa.  St.  132,  78  Crim.  575,  108  S.  W.  1171,  124  A.  S. 
Atl.  68,  Ann.  Cas.  1912A  422.  R.  1107,  16  L.RJl.(N.S.)   450;  Md- 

20.  State  v.  Pitts,  160  Ala.  133,  49  len  lumber  Co.  v.  lajdustrial  Commis- 
So.  441,  686,  135  A.  S.  R.  79;  State  sion,  154  Wis.  114,  142  N.  W.  187, 
v.  MoeW,  76  Aik.  120,  88  S.  W,  881,  Ann.  Cas.  1915B  997,  LJI.A.1916A  374 
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stitutional  limits  of  the  legislative  power.*  If,  however,  a  statute  may, 
by  a  fair  and  reasonable  interpretation  of  language 'which,  because  of 
its  generality  or  otherwise,  is  ambiguous,  be  so  limited  as  to  bring  it 
within  the  scope  of  the  constitutional  power  of  the  legislature,  it  is  the 
duty  of  the  courts  to  adopt  the  construction  that  will  bring  it  into 
harmony  with  the  constitution.*  Accordingly,  a  statute  may,  in  a 
proper  case  and  in  order  to  save  it  from  being  unconstitutional,  be 
construed  to  have  no  extraterritorial  operation,*  to  have  a  prospective 
operation  only,*  or  to  operate  only  within  the  constitutional  limitations 
of  the  police  power.'  It  is  an  established  rule  of  construction  of  stat- 
utes, that  if  a  construction  can  be  given  an  act  which  will  render  it 
constitutional,  that  construction  will  be  adopted,  even  though  it  may 
eliminate  a  part  of  the  act,  if  the  remainder  may  be  disassociated  from 
the  part  eliminated  and  leave  a  sensible  and  complete  law  of  which  it 
can  be  said  that  it  would  probably  have  been  enacted  by  the  l^islature 
had  it  known  that  the  part  eliminated  was  unconstitutional  and 
void.* 

245.  Applications  of  Rule. — A  state  statute  is  to  have  that  inter- 
pretation which  will  make  it  apply  in  accordance  with  the  relation 
that  exists  between  the  national  government  and  that  of  the  several 
states  in  the  exercise  of  their  respective  powers.*  It  is  the  duty  of  a 
court,  in  order  to  save  a  statute  from  being  unconstitutional,  to  con- 
strue it  to  be  a  general  rather  than  a  local  law,-  when  it  is  so  worded 
and  framed  as  to  be  interpreted  as  a  general  rather  than  a  local  law.^* 
The  courts  will  so  construe  a  statute  as  to  be  valid  rather  than  invalid 
under  a  constitutional  provision  as  to  the  titl«  and  subject  matter  of 
acts.**    It  has  been  held  that  if  the  title  of  an  act  shows  that  it  is  to 

8.  Karem  v.  United  States,  121  Fed.  A.  S.  R.  175,  44  L.E.A.  801;  State  v. 

250,  57  C.  C.  A.  486,  61  L.R.A.  437;  Clement  Nat.  Bank,  84  Vt   167,  78 

Cella   Conunission    Co.    v.   Bohlinger,  Atl.  944,  Ann.  Cas.  1912D  22.     See 

147  Fed.  419,  78  C.  G.  A.  467,  8  L.R.A.  supra,  par.  35. 

(N.S.)  537.  7.  Jacksonville  v.  Ledwith,  26  Fla. 

4.  State  V.  Atlantic  Coast  Line  R.  163,  7  So.  885,  23  A.  S.  R.  558,  9 
Co.,  56  Fla,  617,  47  So.  969,  32  L.R.A.  L.R.A.  69. 

(N.S.)  639;  State  v.  Louisville,  etc.,  8.  Andrews  School  Town  v.  Heiney, 
R.  Co.,  177  Ind.  553,  96  N.  E.  340,  178  Ind.  1,  98  N.  E.  628,  Ann.  Cas. 
Ann.  Cas.  1914D  1284;  State  v.  Smi-  1915B  1136.  43  L.R.A.(N.S.)  1023; 
ley,  65  Kan.  240,  69  Pac.  199,  67  State  v.  Minneapolis,  etc..  Elevator 
L.RA,  903;  McGwig^n  v.  Wilming-  Co.,  17  N.  D.  23,  114  N.  W.  482,  138 
ton,  etc  R.  Co.,  95  N.  C.  428,  59  Am.  A.  S.  R.  691." 

Rep.  247;  State  v.  Clement  Nat  Bank,      9.  Com.  v.  Gagne,  153  Mass.  205, 
85  Vt  167,  78  AU.  944,  Ann.  Cas.  26  N.  E.  449, 10  L.R.A.  442. 
1912D  22.  10.  State  v.  Pitts,  160  Ala.  133,  49 

5.  State  ▼.  Clement  Nat  Bank,  84  So.  441,  686, 135  A.  S.  R.  79. 

Vt  167,  78  AtL  944,  Ann.  Cas.  1912D  11.  People  v.  C.  Kern  Brewing  Co., 
22.    See  supra,  par.  29.  166  Mich.  292,  131  N.  W.  557,  Ann. 

fl.  Sohn  V.  Waterson,  17  Wall  596,   Cas.  1912D  981,  44  L.R.A.(N.S.)  447. 
21  U.  S.  (L.  ed.)  737;  People  v.  Si-   See  supra,  par,  95, 
mon,  176  111.  165,  52  N.  E.  910,  68 
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limit,  restrict,  and  prohibit  horseracing,  a  section  purporting  to  deal 
with  races  and  race  meetings  must  be  construed  as  referring  to  horse- 
racing,  when  to  construe  it  as  referring  to  races  of  a  different  charac- 
ter would  require  the  court  to  declare  it  to  be  unconstitutional  for 
including  subjects  not  embraced  within  its  title.**  Where  a  statute 
provided  that  all  persons  should  be  denied  the  right  to  form  or  be  in 
any  manner  interested  in,  either  directly  or  indirectly,  any  trust  as 
defined  by  the  act,  it  was  held,  against  the  argument  that  the  law  was 
unconstitutional  because  it  prohibited  two  or  more  farmers  from  agree- 
ing not  to  sell  their  wheat  to  a  neighboring  mill  for  less  than  so  mucli 
a  bushel,  that  the  general  language  of  statutes  should  be  limited  to 
the  persons  and  subjects  to  which,  it  is  reasonable  to  presume,  ihe 
legislature  intended  it  to  apply^.*'  It  has  been  held  that  a  statute 
which  in  terms  abolishes  the  doctrine  of  assumption  of  risks  as  a  de- 
fense to  actions  by  servants  for  personal  injuries  will  be  construed  to 
abolish  the  defense  where  the  servant,  is  injured  by  reason  of  the  mas- 
ter's negligence  and  not  to  abolish  assumption  of  risk  where  the  master 
has  not  been  negligent.** 

Every  Part  to  Be  Oiven  Effect 

246.  General  Rule. — ^The  maxim  ut  res  magis  valeat,  quam  pereat, 
requires  not  merely  that  a  statute  shall  be  given  effect  as  a  whole,  but 
that  effect  shall  be  given  to  each  of  its  express  provisions."  It  is  a 
cardinal  rule  of  statutory  constniction  that  significance  and  effect 
shall,  if  possible,  be  accorded  to  every  section,  clause,  word  or  part  of 
the  act.**    In  applying  the  rule  it  frequently  occurs  that  a  particular 

12.  State  V.  Roby,  142  Ind.  168,  ed.)  577;  Rice  v.  Minnesota,  etc.,  R. 
41  N.  E.  145,  51  A.  S.  R.  174,  33  Co.,  1  Black  358,  17  U.  S.  (L.  ed.) 
L.R.A.  213.  147;  United  States  v.  Howell,  11  Wall. 

13.  State  V.  Smiley,  65  Kan.  240,  432,  20  U.  S.  (L.  ed.)  195;  Heyden- 
69  Pac.  199,  67  L.R.A.  903.  feldt  v.  Davey  Gold,  etc.,  Min.   Co., 

14.  Hunter  v.  Colfax  Consol.  Coal  93  U.  S.  634,  23  U.  S.  (L.  ed.)  995; 
Co.,  175  la.  245,  154  N.  W.  1037,  157  United  States  v.  Moore,  95  U.  S.  760, 
N.  W.  145,  Ann.  Gas.  1917E  803,  24  U.  S.  (L.  ed.)  588;  Washington 
L.R.A.1917D  15.  Market  Co.  v.  Hoffman,  101  U.  S.  112, 

16.  United  States  v.  Landram,  118  25  U.  S.  (L.  ed.)  782;  Allen  v.  Louisi- 

U.  S.  81,  6  S.  Ct.  954,  30  U.  S.  (L.  ana,  103  U.  S.  80,  26  U.  S.  (L.  ed.) 

ed)  58;  Young  v.  R^ents  of  Universi-  318;  Wilmot  v.  Mudge,  103  U.  S.  217, 

ty,  87  Kan.  239,  124  Pac.  150,  Ann.  26  U.  S.   (L.  ed.)  536;  Monclair  v. 

Cas.  1913D  701;  Lisher  v.  Pierson,  2  Ramsdell,  107  U.  S.  147,  2  S.  Ct.  391, 

Wend.  (N.  Y.)  345,  20  Am.  Dec.  612;  27  U.  S.  (L.  ed.)  431;  United  States 

Denis  v.  Moses,  18  Wash.  537,  52  Pac.  v.  Fisher,  109  U.  S.  143,  3  S.  Ct.  154, 

333,  40  L.R.A.  302.  27  U.  S.  (L.  ed.)  885;  Hilton  v.  Mer- 

16.  Adams    v.    Woods,    2    Cranch  ritt,  110  U.  S.  97,  3  S.  Ct.  548,  28  U. 

336,  2   U.   S.    (L.   ed.)    297;   United  S.    (L.  ed.)    83;  Andrews  v.  Hovey, 

States  V.  WUtberger,  5  Wheat.  76,  5  123  U.  S.  267,  8  S.  Ct.  101,  31  U.  S. 

U.    S.    (L.   ed.)    37;   Postmaster-Gen.  (L.  ed.)  160;  United  States  v.  Stowell. 

V.  Earlv,  12  Wheat.  148,  6  U.  S.  (L.  133  U.  S.  1,  10  S.  Ct.  244,  33  U.  S. 
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construction  of  a  provision  which  the  court  is  urged  to  adopt  cannot 
be  sanctioned,  because,  according  to  the  view  suggested,  certain  other 
provisions  would  thereby  be  rendered  unnecessary,  and  it  should  not 
be  presumed  that  any  provision  is  redundant  or  useless.*^  Thus,  an  act 
of  Congress  prohibiting  the  sale  of  "any  spirituous  liquors  or  wines" 
to  any  Indian  was  held  not  to  include  lager  beer.  "By  the  term 
'spirituous  liquors'  used  alone  in  a  statute,"  said  the  court,  "it  may, 
with  some  plausibility,  be  contended  that  the  legislature  meant  to 
signify  all  intoxicating  drinks;  but  the  case  is  quite  diflferent  when 
'wines'  are  added  to  the  articles  prohibited.    In  that  case  it  is  evident 

(L.  ed.)  565;  Cook  v.  United  States,  108  N.  E.  716,  Ann.  Cas.  1916A  528; 

138  U.  S.  157,  11  S.  Ct  435,  34  U.  S.  Gory  v.  Carter,  48  Ind.  337,  17  Am. 

(L.  ed.)  906;  Knight  v.  United  States  Rep.  738;  Clevdand,  etc.,  R.  Co.  v. 

Land  Ass'n,  142  U.  S.  161,  12  S.  Ct.  Backus,  133  Ind.  513,  33  N.  E.  421, 

258,  35  U.  S.   (L.  ed.)   974;  Petri  v.  18  L.B.A.  729;  Johnson  v.  Schloeaser, 

Connnercial  Nat.  Bank,  142  U.  8.  644,  146  Ind.  509,  45  N.  E.  702,  58  A.  .S. 

12  S.  Ct.  325,  35  U.  8.  (L.  ed.)  1144;  R.  367,  36  L.R.A.  69;  Burlington,  etc., 

Bemier  v.  Bemier,  147  U.  8.  242,  13  R.  Co.  v.  Dey,  82  la.  312,  48  N.  W. 

S.   a.  244,  37  U.  S.    (L.  ed.)    152;  98,  31  A.  S.  R.  477,  12  L.E.A.  436; 

Caha  V.  United  States,  152  U.  S.  211,  Young  v.   Regents  of  University,  87 

14  S.  Ct.  513,  38  U.  S.  (L.  ed.)  415;  Kan.  239,  124  Pac.  150,  Ann.  Cas. 
Lake  Superior  Ship  Canal,  etc.,  Co.  1913D  701;  Posburgh  v.  Rogers,  114 
V.  Cunningham,  165  U.  S.  364,  15  Mo.  132,  21  8.  W.  82,  19  L.R.A.  201; 
S.  Ct.  103,  39  U.  8.  (L.  ed.)  183;  State  t.  Jordon,  266  Mo.  394,  181 
Park  Bank  v.  R«nsen,  158  U.  S.  337,  S.   W.  1016,  Ann.  Cas.  1918B  191; 

15  S.  Ct.  891,  39  U.  8.  (L.  ed.)  1008;  State  v.  Bartley,  39  Neb.  353,  58  N. 
United  States  v.  Or^on,  etc.,  R.  Co.,  W.  172,  23  L.R.A.  67;  Orman  v.  "Van 
164  U.  8.  526,  17  8.  Ct.  165,  41  U.  S.  Arsdell,  12  N.  M.  344,  78  Pac.  48, 
(L.  ed.)  541;  Barrett  v.  UnitedStates,  67  L.R.A.  438;  Lisher  v.  Pierson,  2 
169  U.  S.  218,  18  S.  Ct  327,  42  U.  8.  Wend.  (N.  Y.)  345,  20  Am.  Dec.  612; 
(L.  ed.)  723;  Rhodes  v.  Iowa,  170  U.  Huston  v.  Scott,  20  Okla.  142,  94  Pac. 
^i  x*i^'J^^.  ^io^^'  ^y.-  I-  (^  512,  35  L.R.A.(N.S.)  721;  Bohart  v. 
S^n^'iYf^^  l**rf  Ik^M^q'  ^°^««°°'  24  Okla.  82,  103  Pac.  742, 
7t  i  N  na^'  f  ■-  ^n"  .'  ^V^n^'  20  Ann.  Cas.  142;  Stonega  Coke,  etc., 
i   J^\\  ®^o^a  ?r^  1},7    q'i  ^  ?S-  Co.  V.  Southern  Steel  Co.,  133  Tenn. 

(N.S.)  671;  United  States' v.  Lexing-  f.%^'f^  !u^7«/  \«  '     ' 

ton  MiU,  etc.,  Co.,  232  U.  8.  399,  34  ^^i*?:  ^^^  ^  ^•?-4;-  ^"2. 
S.   Ct.  837,  58  U.   S.    (L.  ed.)    658,      ■^^-  Stephens  v.  M'Cargo,  9  Wheat. 

L.R.A.1915B  774;  California  v.  Des-  502,  6  U.  S.  (L.  ed.)  145;  Wayman  v. 

eret  Water,  etc.,  Co.,  243  U.  8.  416,  Southard,  10  Wheat.  1,  6  U.  S.   (L. 

37  S.  Ct.  394,  61  U.  S.  (L.  ed.)  821;  ed.)    253;    Cook    County   Nat.    Bank 

Bumham  v.  Hays,  3  Cal.  115,  58  Am.  v.  United  States,  107  U.  S.  445,  2  S. 

Dec..  389;  Gates  v.  Salmon,  35  Cal.  Ct.  561,  27  U.  S.  (L^ed.)  537;  Caha 

576,  95  Am.  Dec.  139;  State  v.  At-  V.  United  States,  153  U.  S.  311,  14 

iantic  Coast  Line  R.  Co.,  56  Pla.  617,  S.  Ct.  513,  38  U.  S.   (L.  ed.)   415; 

47   So.   969,   32   L.R.A.(N.8.)    689;  Paifc  Bank  v.  Remsen,  168  U.  &  337, 

Ambler  ▼.  Whipple,  139  Bl-  311,  28  15  S.   Ct   891,  3ff  U.   S.   (L.  ed.) 

N.  E;  841,  32  A.   S.  R.  202;   State  1008;    Stephen    v.    Cherokee    Nation, 

Publie.  UtUitias  Commismon  *.  Men-  174  U.'S.  445, 19  S.  Ct  722,  43  U:  8. 

arch  Refrigerating  Co.,  267  111.  528,  (L.  ed.)  1041. 
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§  247  STATUTES  26  K.  0.  L. 

that  the  legislature  did  not  think  that  all  intoxicating  drinks  were 
included  in  the  term  'spirituous  liquors/  or  they  would  not  have 
named  'wines.'  Under  the  construction  put  by  the  court  below  on  the 
words  'spirituous  liquors,'  as  including  all  liquors  that  are  intoxicating, 
and  hence  as  including  lager  beer,  the  word  'wines'  is  useless  in  the 
statute."  **  Where  a  statute  speaks  of  shares  in  national  banks  and 
"other  moneyed  capital,"  bank  shares  must  be  moneyed  capital  within 
the  intention  of  the  legislature,  or  else  the  word  "other"  would  be 
without  significance.*'  Under  a  statute  requiring  publication  of 
notice  of  a  tax  sale  "once  in  each  week  for  at  least  twelve  successive 
weeks,"  a  sale  advertised  for  only  eighty-two  days  was  pronounced 
illegal,  and  no  title  was  conveyed  thereby ;  the  effect  of  the  wordq 
"for  at  least"  demanding  such  construction.**  Where  an  act  of  Con- 
gress appropriated  a  sum  "in  full  compensation"  for  services  of  a  pub- 
lic officer  during  the  ensuing  fiscal  year  the  court  said  it  had  no  right 
to  eliminate  the  words  "in  full"  by  adjudging  the  officer  entitled  to 
a  larger  sum  antecedently  prescribed  for  him  in  the  Jlevised  Statutes.* 
In  the  phrase  "sold  or  disposed  of"  the  words  "or  disposed  of,"  it  has 
been  held,  have  some  distinctive  meaning,  some  meaning  beyond  the 
word  "sold."  *  Where  the  mention  of  persons  or  things  in  a  statute 
is  qualified  by  the  word  "such,"  the  word  should  ordinarily  be  given 
the  effect  that  is  called  for  by  the  context.^  But  the  court  may  not, 
in  order  to  give  effect  to  particular  words,  virtually  destroy  the  mean- 
ing of  the  entire  context,  that  is,  give  them  a  significance  which 
would  be  clearly  repugnant  to  the  statute  looked  at  as  a  whole  and 
destructive  of  its  obvious  intent.*  It  has  been  said  that  the  words 
"et  cetera"  or  their  abbreviation  "etc."  in  the  body  of  a  statute  must 
be  deemed  to  have  been  used  for  some  purpose  and  should  not  be 
construed  as  meaningless  but  should  be  given  their  usual  and  natural 
significance,'  but  usually  these  words  will  not  be  given  any  effect 
whatever.* 

247.  All  Parts  to  Be  Construed  Together  and  Harmonized. — 
Obviously,  in  order  that  effect  may  be  given  to  every  part  of  an  act 
in  accordance  with  the  legislative  intent,  all  the  language  of  the  act 

18.  Sarlla  v.  United  States,  152  IT.  S.  United  States  v.  Gooding,  12 
S.  570,  14  S.  Ct.  720,  38  U.  S.  (L.  Wheat.  460,  6  U.  S.  (L.  ed.)  693; 
ed.)  556.  United  States  v.  Bowen,  100  U.   8. 

19.  Mercantile  Nat.   Bank  v.   New  512,  25  U.  S.  (L.  ed.)  631. 

York,  121  U.  S.  138,  7  8.  Ct.  826,  30  4.  Van    Dyke   v.    Cordova   Copper 

U.  S.  (L.  ed.)  895.  Co.,  234  U.  8.  188,  34  S.  Ct.  884,  58 

20.  Sariy  v.  Doe,  16  How.  610,  14  U.  S.  (L.  ed.)  1273.  See  snpra,  par. 
U.  S.  (L.  ed.)  1079.  225; 

.  1.  United  States  y.  Fisher,  109  U.  5.  Doty  v.  Ameriean  Telephone, 
S.  143,  3  S.  Ct.  154,  27  U.  8.  (L.  ed.)  etc,  Co.,  123  Tram.  329,  130  8,  W. 
885.  1053,  Ann.  Cuts.  1912C  167  and  note. 

2.  Piatt  v.  Union  Pac.  R.  Co.,  99      6.  Note:  Ann.  Cm.  1912C  175. 
U.  S.  48,  25  U.  S.  (L.  ed.)  424. 
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25  B.  C.  L.  STATUTES  §  247 

must  be  considered  and  htoagki  into  aocotd.  It  is  not  safe  to  base 
a  construction  upon  a  particular  word  or  phrase,  for  the  language 
of  legislative  enactments  is  not  always  precise  and  accurate,  and, 
besides,  one  portion  may  frequently  be  designed  to  extend,  qualify 
or  limit  another,  that  the  meaning  of  one  portion  of  a  statute  may 
dq>end  upon  the  effect  of  another.'  Hence,  it  is  an  established  rule 
in  the  exposition  (tf  statutes  that  the  intention  of  the  lawgiver  is  to 
be  deduced  from  a  view  of  the  whole,  and  of  every  part  of  a  statute 
taken  and  compared  together.*    The  several  provisions  of  the  statute 

7.  Bell«vUle,  etc.,  R.  Co.  v.  Gr^ory,  17,  60  L.R.A.  209;  Denver  v.  Hobbs, 

15  DL  20,  68  Am.  Deo.  589  and  note;  68  Colo.  220,  144  Pac.  874,  Ann.  Cas. 
State  V.  Gardner,  174  la.  748,  156  1916C  823;  People  v.  Price,  257  111. 
N.  W.  747,  Ann.  Cas.  1917D  239,  587,  101  N.  E.  196,  Ann.  Cas.  1914A 
L.R.A.1916D  767;  Lisher  v.  Pierson,  1154;  People  v.  William  Henning  Co., 
2  Wend.  (N.  Y.)  345,  20  Am.  Dec.  260  HI.  554,  103  N.  E.  530,  49  L.R.A. 
612;  Kitchen  ▼.  Southern  Ry.,  68  S.  (N.S.)  1206;  Uphoff  v.  Industrial 
C.  554,  48  S.  E.  4,  1  Ann.  Cas.  747;  Board,  271  lU.  312,  111  N.  E.  128, 
Ex  parte  Woods,  52  Tex.  Crim.  575,  Ann.  Cas.  1917D  1,  L.R.A.1916E  329; 
108  S.  W.  1171,  124  A.  8.  R.- 1107,  Adams  v.   Shelbyville,  154  Ind.  467, 

16  L.R.A.(N.S.)  450;  St.  Johnsbury  57  N.  E.  114,  77  A.  S.  R.  484,  49 
V.  Thompson,  59  Vt.  300,  9  Atl.  571,  L.R.A.  797;  State  v.  Lowry,  166  Ind. 
58  Am.  Rep.  731.  372,  77  N.  E.  728,  9  Ann.  Cas.  350, 

8.  Pennington  v.  Coxe,  2  Cranch  4  L.R.A.(N.S.)  628;  Palmer  v.  Cedar 
33,  2  U.  S.  (L.  ed.)  199;  United  States  Rapids,  165  la.  595,  146  N.  W.  827, 
V.  Fisher,  2  Cranch  358,  2  U.  S.  (L.  Ann.  Cas.  1916E  558;  State  v.  Mitch- 
ed.)  304;  Postmaster-Oen.  v.  Early,  ell,  60  Kan.  289,  33  Pac.  104,  20 
12  Wheat.  136,  6  U.  S.  (L.  ed.)  677;  L.R.A.  306;  Young  v.  R^enta  of  Uni- 
Binney  v.  Chesapeake,  etc..  Canal  Co.,  versity,  87  Kan.  239,  124  Pac.  160, 
8  Pet.  201,  8  U.  S.  (L.  ed.)  917;  Ann.  Cas.  1913D  701;  Owensboro  De- 
United  States  V.  Boisdon,  8  How.  113,  posit  Bank  t.  Daviess  County,  102 
12  U.  S.  (K  ed.)  1009;  Brown  v.  Ky.  174,  39  S.  W.  1030,  44  L.R.A. 
Duchesne,  19  How.  183,  15  U.  S.  (L.  825;  Cassard  v.  Tracy,  52  La.  Ann. 
ed.)  505;  SUver  v.  Ladd,  7  Wall.  219,  835,  27  So.  868,  49  L.R.A.  272;  Park- 
19  D.  S.  (L.  ed.)  138;  PoUard  v.  inson  v.  State,  14  Md.  184,  74  Am. 
Bailey,  20  Wall.  520,  22  U.  S.  (L.  ed.)  Dec.  522  and  note;  Fisher  v.  McQirr, 
376;  United  States  v.  Moore,  95  U.  S.  1  Gray  (Mass.)  1,  61  Am.  Dec.  381; 
762,  24  U.  S.  (L.  ed.)  588;  McBroom  Salisbury  Land,  etc.,  Co.  v.  Com.,  215 
v.  Scottish  Mortg.,  etc.,  Invest.  Co.,  Mass.  371,  102  N.  E.  619,  46  L.R.A. 
153  U.  S.  310,  14  S.  Ct  852,  38  U.  S.  (N.S.)  1196;  Stout  v.  Keyes,  2  Doug. 
(L.  ed.)  729;  United  States  v.  Burr,  (Mich.)  184,  43  Am.  Dee.  465;  State 
159  U.  S.  78, 15  S.  Ct.  1002,  40  U.  S.  v.  Polk  County,  87  Minn.  325,  92  N. 
(L.  ed.)  82;  The  Delaware,  161  U.  S.  W.  216,  60  L.R.A.  161;  Humes  v. 
459,  16  S.  Ct.  616,  40  U.  S.  (L.  ed.)  Missouri  Pac  R.  Co.,  82  Mo,  221,  52 
771;  Missouri,  etc.,  R.  Co.  v.  Haber,  Am.  R^.  369;  Lincoln  v.  Janesdi, 
169  U.  S.  613,  18  S.  Ct.  488,  42  U.  S.  63  Neb.  707,  89  N.  W.  280,  93  A.  S. 
(L.  ed.)  878;  United  States  V.  Ninety-  R.  478,  56  L.R.A.  762;  State  v. 
Nine  Diamonds,  139  Fed.  961,  72  C.  People's  Nat  Bank,  76  N.  H.  27,  70 
C.  A.  9,  2  L.R.A.(N.8.)  185;  Wil-  Atl.  542,  21  Ann.  Cas.  1204;  Gill  v. 
liams  V.  State,  99  Ark.  149,  137  S.  W.  Wake  County,  160  N.  C.  176,  76  S.  E. 
927,  Ann.  Cas.  1913A  1056;  Calhoun  203,  43  L.R.A.(N.S.)  293;  State  v. 
Gold  Min.  Co,  v.  Ajax  Gold  Min.  Co.,  Fatgo  Bottling  Works  Co.,  19  N.  D. 
27  Colo.  1,  69  Pae,  607,  88  A.  S.  R.  396,  124  N.  W.  387,  26  L.R.A.(N.S.) 
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§  247  STATUTES  25  E.  C.  L. 

should  be  construed  together  in  the  light  of  the  genoal  purpoee  and 
object  of  the  act  and  so  as  to  give  effect  to  the  main  intent  and  pur- 
pose of  the  legislature  as  therein  expressed."  If  possible,  a  statute 
should  be  so  construed  as  to  render  it  a  consistent  and  harmonious 
whole ;  if  different  portions  seem  to  conflict,  they  should,  if  practica- 
ble, be  harmonized,  that  ccHistruction  being  favored  which  will  render 
every  word  operative  rather  than  one  which  makes  some  words  idle 
and  nugatory.*'  In  other  words,  a  statute  must  receive  such  con- 
struction as  will  make  all  its  parts  harmonize  with  each  other,  and  ren- 
der them  consistent  with  its  general  scope  and  object.**  The  various 
provisions  of  an  act  should  be  read  so  that  all  may,  if  possible,  have 
their  due  and  conjoint  effect  without  repugnancy  or  inconsistency." 
The  court  may  not,  in  order  to  give  effect  to  particular  words,  vir- 
tually destroy  the  meaning  of  the  entire  context;  that  is,  give  the 

872;  Cass  County  v.  Nixon,  35  N.  D.  L.R.A.(N.S.)  541;  Clough  v.  Boston, 

601,    161    N.    W.    204i,    L.R.A.1917C  etc.,  E.  Co.,  77  N.  H.  222,  90  AtL  863, 

897;  Huston  v.  Scott,  20  Okla.  142,  Ann.  Cas.  1915B  1195;  Hines  v.  Wil- 

94   Pac.   512,   35   L.R.A.(N.S.)    721;  mington,  etc.,  B.  Co.,  95  N.  C,  434, 

Com.  V.  Duane,  1  Bin.   (Pa.)   601,  2  59  Am.  Rep.  250;  Ludlow  v.  Johnston, 

Am.  Dec.  497;  State  v.  South  Kings-  3  Ohio  553,  17  Am-  Dec.  609;  Bohart 

town,  18  R.  I.  258,  27  Atl.  599,  22  v.  Anderson,  24  Okk.   82,  103  Pac. 

L.R.A.  65.    See  Bankrwucx,  vol.  3,  742,  20  Ann.  Cas.  142;  Com.  v.  Duane, 

p.  172;  LiMiTATiOK  OF  AcnoNS,  vol.  1  Bin.  (Pa.)   001,  2  Am.  Dec  497; 

17,  p.  687.  Lynchburg  v.   Norfolk,   etc.,  R.   Co.; 

9.  State  Public  Utilities  Commission  80  V».  237,  56  Am.  R«p.  592;  Willis 
v.  Monarch  Refrigerating  Co.,  267  111.  v.  Kalmbach,  109  Va.  475,  64  S.  E. 
528,  108  N.  E.  716,  Ann.  Cas.  1916A  342,  21  L.R.A.(N.S.)  1009. 

528;  State  v.  Roby,  142  Ind.  168,  41  11.  State  v.  Bartiey,  39  Neb.  353, 

N.  E.  14S,  51  A.  S.  R.  174,  83  L.E.A.  58  N.  W.  172,  23  L.E.A.  67;  Northern 

213;  State  v.  Louisville,  etc.,  R.  Co.,  Trust  Co.  v.  Snyder,  113  Wis.  516,  89 

177  Ind.  553,  96  N.  E.  340,  Ann.  Cas.  N.  W.  460,  90  A.  S.  R.  867. 

1914D  1284;  Fisher  v.  McGirr,  1  Gray  12.  Patterson  v.  Winn,  11  Wheat. 

(Mass.)  1,  61  Ain.  Dee.  38L  380,  6  U.  S.  (.L.  ed.)  500;  New  Lamp 

10.  Calhoun  Oold  Min.  Co.  v.  Ajax  Chimney  Co.  v.  Ansonia  Brass,  etc, 
Gold  Min.  Co.,  27  Colo.  1,  59  Pac.  607,  Co.,  91  U.  S.  656,  23  U.  S.  (L.  ed.) 
83  A.  S.  R.  17,  50  L.R.A.  209;  Cory  836;  Sherman  v.  Buicki  98  U.  S.  209, 
V.  Carter,  48  Ind.  337,.  17  Am.  Rep.  23  U.  S.  (L.  ed.)  840;  Washington 
738;  State  v.  Bartholomew,  176  Ind.  Market  Co.  v.  HofiEinan,  101  U.  S.  112, 
If,  95  N.  E.  W,' Ann  Cas.  191ffi  25  U.  S.  (L.  ed.)  782.  "It  is  a  settled 
tH  ^"S^^ln^.  ^;  ^w  ''^n*'^'^^^'  }^^  ™le  oi  construction  that  'one  part  of 

?S?«Tfoi«^®t^-,*^-  ^  '     '^"-    1^  a  statute  must  be  so  construed  by  an- 

1916D  268;  Rohlf  v.  Kasemeier,  140  „,,  ^„  ^,.  ..  „  „v,  .„  _„^  ;flZ.,v«,sM«. 

la.  182,  118  N.  W.  276,  132  A.  S.  E.  °*^®^  *^f  ^""^  ^^"^^  '^'^\^^  possible, 

261,    17    Ann.    Caa,    750,   23    L.R.A.  stand    ut  res  mag^  valeat  quam  pe- 

(N.S.)    1284;   Young  v.   R^ento  of  ^®**'   ^  °^-  ^°^-  °^>  **''  ^  otherwise 

University,  S7  Kan.  239, 124' Pac.  150,  expressed,  that  every  clause  in  a  stat- 

Ann.   Caa.   1913D   701;    Hy<JOnen   v.  ^te  should  have  effect,  and  one  por- 

Hector  Iron  Co.,  103  Minn.  331,  115  tian  should  aot  be  placed  in  antago- 

N.  W.  167,  123  A.  S.  R.  332;  Ken-  nism  to  another."     United   States  v. 

nington  v.  Hemingway,  101  Miss.  259,  Landraln,  118  U.  S.  81,  6  S.  Ct.  954, 

57-  So.  809,  Ann..  Gas.  1914B  392,  89  30  U>  S>.  (li.  ed.V  58.  . 
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particular  words  a  significance  which  would  be  clearly  repugnant 
to  the  statute,  looked  at  as  a  whole,  and  destructive  of  its  obvious 
intent.**  It  has  been  held  that,  although  part  of  a  statute  may  be 
unconstitutional,  in  getting  at  the  legislative  intent  the  whole  act, 
the  unconstitutional  as  well  as  the  constitutional  portions,  must  be 
considered.** 

248.  Effect  of  Division  into  Sections  or  Titles. — ^The  construction 
of  a  statute  can  ordinarily  be  in  no  wise  affected  by  the  fact  that  it 
is  subdivided  into  sections  or  titles.  A  statute  is  passed  as  a  whole  and 
not  in  parts  or  sections  and  is  animated  by  one  general  purpose  or 
intent.  Consequently  the  several  parts  or  sections  of  an  act  are  to  be 
construed  in  connection  with  every  other  part  or  section  and  all  are 
to  be  considered  as  parts  of  a  connected  whole  and  harmonized,  if  pos- 
sible, so  as  to  aid  in  giving  effect  to  the  intention  of  the  lawmakers." 
It  is  a  general  rule  in  the  construction  of  statutes  that  when  in  the 
early  and  declaratory  sections  the  scope  and  extent  of  the  power  and 
privileges  granted  are  once  stated,  the  character  of  the  grant  as  thus 
disclosed  controls  and  interprets  all  subsequent  sections,  and  it  is 
unnecessary  in  each  subsequent  section  to  restate  or  use  words  and 
expressions  which  shall  fully  disclose  the  extent  of  those  powers  and 
privileges;  but  those  subsequent  sections  will  be  undertood  (unless 
there  be  words  of  restriction  and  limitation  therein)  as  coextensive 
widi  and  applicable  to  the  scope,  and  the  full  scope  and  extent,  of  the 
powers  theretofore  granted.**  The  preseiice  of  a  provision  in  one  sec- 
tion of  a  statute  and  its  absence  from  another  axe,  however,  an  argu- 
ment against  reading  it  as  implied  by  the  section  from  which  it  is 
omitted.*' 

.  ^9.  Revisod  or  Compiled  Laws. — The  rule  that  all  parts  of  a  law 
are  to  be  construed  together  is  peculiarly  applicable  to  compilations 
and  Tevisions  in  which,  for  the  convenience  of  analysis  and  cla.ssifi- 
cation  of  subjects,  provisions  are  sometimes  widely  separated  which 
have  so  immediate  a  connection  with  each  other  that  it  is  quite  neces- 
sary to  consider  the  one  in  order  to  arrive  at  the  true  exposition  of  the 
cther.*^    Since  all  the  provisions  of  a  compilation  or  revision  were 

13,  Van  Dykfe  v.   Cordova  Copper  v.  Harris,  26  N.  H.  142,  57  Am.  Dec. 

Co.,  234  U.  S.  188,  34  S.  Ct.  884,  .58  359^  Huston  v.  Scott,  20  Okla.  142, 

U,  S.  (L.  ed.)  1273.  94  Pac.  512,  35  L.R.A.(N.S.)  721. 

■  14.  Nalley  v.   Home  Ins.   Co.,  250  16.  Talbott  v.  Silver  Bow  Comity,. 

Mo.  452,  157  S.  "W.  769,  Ann.  Cas.  139  U.  S.  438,  11  S.  Ct/  594,  35  U.  S. 

1915A  283.                        *  (L.  ed.)  210. 

,  16.  Williams  v.  State,  99  Ark.  149,  17.  United  States  v.  AtchisoD,  etc, 

137  S.  W.  927,  Ami.  Cas.  1913A  1056;  B.  Co.,  220  U,  S.  37,  31  S.  Ct.  382, 

Calhonn  Gold  Min.  Co.  v,  Ajax  (Jold  55  U.  S.  (L.  ed.)  361. 

Min.  Co.,  27  Colo.  1,  59  Pac.  607;  83  •  IB.  State  v..  Frederickson,  101  Me. 

4..  S.  R.  17,  50  L.11.A.  209;  Cogges-  37,  63  Ati.  536,  115. A-  S.  E.  295,  8- 

hall  T.  Des  Maines,  138  la.  730,  117  Ann.  Ca«.-48,  6  L.R.A.(NiSi)  186. 

N.  W.  309,  128  A.  S.  E.;221;  Merrfll  ;     .•.-.;  , 
R.  C.  L.  Vol.  XXV.— 64.        1<K» 
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passed  at  one  and  the  same  time  and  constitute  one  act,  the  rale  ap- 
plies that,  in  construing  one  part  of  a  statute,  resort  is  to  be  had  to 
every  other  paxt  to  ascertain  the  true  meaning  of  the  legislature  in 
each  particular  provision.**  Chapters  of  the  same  statute  should  be 
construed  with  reference  to  each  other  as  well  as  sections  of  the  same 
chapter.  Hence,  one  chapter  enumerating  what  are  to  be  deemed 
intoxicating  liquors  must  be  construed  in  connection  with  the  words 
"intoxicating  liquors"  as  used  in  another  chapter  of  the  statute.*"  The 
various  provisions,  if  apparently  conflicting,  must,  if  possible,  be 
brought  into  harmony  and  agreement,^  and  to  that  end  the  letter  of 
any  particular  section  may  sometimes  be  disregarded  in  order  to  ac- 
complish the  plain  intention  of  the  legislature.* 

250.  General  and  Particular  Provisions. — It  is  an  old  and  familiar 
rule,  which  is  closely  related  to  the  doctrine  of  ejusdem  generis,* 
and  to  the  rule  that  where  an  act  contains  special  provisions  they 
mxisfc  be  read  as  exceptions  to  a  general  provision  in  a  separate  earlier 
or  subsequent  act,*  that  where  there  is  in  the  same  statute  a  par- 
ticular enactment,  and  also  a  general  one  which  in  its  most  compre- 
hensive sense  would  include  what  is  embraced  in  the  former,  the 
particular  enactment  must  be  operative,  and  the  general  enactment 
must  be  taken  to  affect  only  such  cases  within  its  general  language' 
as  are  not  within  the  provisions  of  the  particular  enactment.'  Where 
there  is,  in  the  same  statute,  a  general  prohibition  of  a  thing  and  a 
special  permissive  recognition  of  the  existence  of  the  same  thing 
under  regulation,  the  particular  specified  intent  on  tiie  part  of  the 
legislature  overrules  the  general  intent  incompatible  with  the  spe- 
cific  one.'  Additional  words  of  qualification  needed  to  harmonize 
a  general  and  a  prior  special  provision  in  the  same  statute  should 

19.  Central  of  Georgia  R.  Co.  v.  1012;  United  States  v.  Chase,  185  U. 
State,  104  Ga.  831,  31  S.  E.  531,  42  S.  255, 10  S.  Ct.  756,  34  U.  S.  (L,  ed.) 
L.R.A.  518;  State  v.  rrederickson,  101  117;  McKee  v.  United  States,  164  U.  S. 
Me.  37,  63  Atl.  535, 115  A.  S.  R.  295,  287,  17  S.  Ct.  92,  41  U.  S.  (L.  ed.) 
8  Ann.  Cas.  48,  6  L.R.A.(N.S.)  186.  437;  Carroll  v.  Greenwich  Ins.  Co., 

20.  State  v.  Prederickson,  101  Me.  199  u.  S.  401,  26  S.  Ct  66,  50  U.  8. 
37,  63  Atl.  535,  115  A.  S.  R.  295,  (l.  ed.)  246;  London,  etc.,  Bank  v. 
8  Ann.  Caa.  48,  6  L.R.A.(N.S.)  186.  Pa,rott,  125  Cal.  472,  58  Pac.  164,  73 

^tL^fn^L°lq?~^T^S  F  iS?'  ^  A.  S.  R.  64;  People  v.  Kipley,  171 
State,  104  Ga.  831,  31  S.  E.  631,  ^  m.  44,  49  N.  E.  229,  41  L.R.A.  775; 

o  T  ^l^^        T  1  w  ^    onA  TT    Q    State  V.  Clarke,  54  Mo.  17,  14  Am. 

47I  S  S^t'^a^^sWsV'ed)    ^^-  *71;  Riclirds  V.  Clay  CouBty; 

tit'  ^^XL^Ta,.  9!W*        ^  '    40  Neb.  45,  58  N.  W.  594,  42  A.  S.  R. 

8   S^suS^  J"'  S5'  650  J  State'y.  Cornell,  53  Neb.  556,  74 

I:  £  ZZ  p.  m,  178.  N.  W  59  68  A.  S.  R.  65»,  ^  LJl^ 

5,  Atkins  v.    Fibre   Diaint^rating  513;  Utah  University  v.  Richards,  20 

Co.,  18  WaU.  272,  21  U.  S.  (L.  ed.)    Utah  457,  59  Pac.  96,  77  A.  S.  R.  928. 

841;  Townsend  v.  Little,  109  U.  S.      6.  State  v.  Clarke,  64  Mo.  17,  14 

60^  3  S.  Ct.  357,  27  U.  S.  (L,-  ed.)   Am.  Rept.  47L 
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be  added  to  the  general  provisioD,  rather  than  to  the  special  one.' 
A  provision  in  one  part  of  a  code  of  laws,  which  refers  to  contracts 
in  general,  that  the  consent  of  parties  to  a  contract  shall  be  com- 
municated to  each  other,  does  not  ^ply  to  a  contract  of  absolute 
guaranty  for  the  debt  or  default  of  a  third  person,  where  the  specific 
provisions  as  to  guaranty  are  found  in  another  part  of  the  same 
code.^  If  there  is  a  section  of  the  code  relating  to  the  appointment 
of  receivers  and  another  section  providing  for  receivers  of  corpora- 
Uons,  the  latter  controls  all  proceedings  for  the  appointment  of  re- 
ceivers of  corporations;  and  such  appointment  cannot  be  justified 
unless  made  under  the  circumstances  specified  in  the  section  relating 
to  corporations.*  The  general  rule  is,  of  course,  applicable  only  as  an 
aid  in  ascertaining  and  giving  effect  to  the  legislative  intent;  positive 
and  explicit  provisions,  comprehending  in  terms  a  whole  class  of 
cases,  are  not  to  be  restrained  by  applying  to  those  cases  an  implica- 
tion drawn  from  subsequent  words,  unless  that  implication  be  very 
clear,  necessary,  and  irresistible.*"  The  rule  cannot  be  applied  where 
the  effect  will  be  to  override  and  render  almost  useless  express  words 
in  the  statute.'* 

251.  Inconsistent  and  Irreconcilable  Provisions. — Statutes  con- 
taining inconsistent  and  irreconcilable  provisions  must  be  construed 
so  as  to  effect  the  legislative  intention.**  It  has  been  said  that,  in 
case  of  conflict  between  the  provisions  of  the  same  statute,  those  sus- 
ceptible of  but  one  meaning  will  control  those  susceptible  of  two,  if 
the  act  can  thereby  be  rendered  harmonious.*'  When  one  section  of 
a  statute  treats  ^ecially  and  solely  of  a  matter,  that  section  prevails 
in  reference  to  that  matter  over  other  sections  in  which  only  inci- 
dental reference  is  made  thereto;  not  because  one  section  has  more 
force  as  a  legislative  wactment  than  another,  but  because  the  legis- 
lative mind,  having  been  in  the  one  section  directed  to  the  particular 
matter,  must  be  presumed  to  have  there  expressed  its  intention  thereon 
rather  than  in  other  sections  where  its  attention  was  turned  to  other 
things.**  It  has  sometimes  been  stated  as  a  rule  of  construction  that 
where  there  is  an  irreoondlable  conflict  between  different  provisions 
of  a  statute,  that  provision  which  is  last  in  order  of  position  will  pre- 
vail as  being  the  latest  expression  of  legislative  will.*'    But  ti^ere 

7.  Rodgers  v.   United   States   185  2  U.  S.  (L.  ed.)  191. 

U.  S.  83,  22  S.  Ct  582,  46  U.  S.  (I*  '   11.  Adams  v.  Woods,  2  Crandi  336, 

ed.)  816.  2  U.  S.  (L.  ed.)  297. 

8.  London,  etc,   Bank  v.  Parrott,  IS.  lindlqr  v.  Ctoss,  31  Ind,  106, 
125  Cal.  472,  58  Pac.  164,  73  A.  8.  &.  99  Am.  Dee.  610. 

64.  13.  Dennis  v.  Mosee,  18  Wash.  537, 

9.  SUte  ▼.  Saperior  Ct,  15  Wash.  52  Pac.  333,  40  L.RA.  302. 
668,  47  Pac.  31,  55  A.  S,  R.  907,  37       14.  Note:  6  Ann.  Cas.  861. 
LrA.  IIL  16.  Note:  6  Ann.  Cas.  860;  19  Ann. 

10.  Faw  v.  MarsteUer,  2  Crandi  10,  Oas.  149. 
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seems  to  be  no  substantial  basis  for  such  a  rule;-  for,  as  all  the  pro- 
visions of  an  act  are  adopted  at  the  same  time,  there  can  be  no  priority 
in  point  of  time  because  of  their  relative  position.**  At  any  rate, 
the  rule  is  very  seldom  applicable ;  "  it  is  applicable  only  when  there 
is  an  irreconcilable  conflict  between  the  different  sections  of  the  same 
act,  and  no  reasonable  construction  will  harmonize  the  parts.**  Cer- 
tainly this  purely  arbitrary  rule,  which,  if  it  exists  at  all,  springs 
rather  from  the  necessity  of  some  rule  in  peculiar  cases  than  from 
any  sound  reason,  is  not  to  be  applied  to  the  defeat  of  the  manifest 
purpose  of  the  lawmakers  where  that  purpose  can  be  gathered  from 
the  context.*'  It  is  not  to  be  applied  where  the  provision  standing 
first  in  the  act  is  more  in  harmony  with  other  statutes  deaHng  with 
the  same  or  kindred  subjects,**  and  especially  when  it  is  in  harmony 
with  the  unquestionable  general  purpose  of  the  statute.*  Where 
one  section  of  a  statute  conforms  to  the  obvious  policy  and  intent  of 
the  legislature,  it  is  not  rendered  inoperativB  by  inconsistent  provi- 
sions in  a  later  section  which  do  not  conform  to  this  policy  and  in- 
tent. In  such  case  the  later  provision  is  nugatory  and  will  be  disre- 
garded.* The  place  assigned  to  a  statute  in  a  compilation  cannot 
control  the  plain  meaning  expressed  in  the  statute  itself.*  Where 
there  are  two  conflicting  sections  of  a  general  compilation  or  code  of 
statute  laws,  that  section  should  prevail  which  is  derived  from  a 
source  that  can  be  considered  as  the  last  expression  of  the  lawmaking 
power  in  enacting  separate  statutes  upon  the  same  subject,  regardless 
of  the  order  in  which  they  are  placed  in  the  compilation.* 

Circumstances  Indicating  Intention 

252.  In  General.— In  ((onstruing  a  statute^  the  intention  of  the 
legislature  is  to  bfe  ascertaiaed  not  merbly  from  the  language  of  the 
act  taken  as  a  whole,  but,  where  the  language  is  not  free  from 
ambiguity,  from  the  application  of  the  act  to  existing  carcumstauces 
and  necessities.*  When  the  words  of  a  statute  are  not  explicit,  the 
intention  of  the  legislature  is  to  be  colLaoted  from  the  context)  by 

16.  State  v.  Bates,  96  Miim,  110,  ;104       Note:  6  Ann.  Cas.  861. 

N.  W.  709,  113  A.  S.  E.  612.  1.  State  v.  Bates,  96  Minn.  110, 104 

17.  Iglehart  v,  Iglehart,  204  U.  S.  N. .  W.  709.  113  A.  S.  R.  612. 

478,  51  U.S,  (L.  ed.)  575.  2.  State  v.  Mulhem,  74  OHo  St. 

18.  Calhoun  Gold  Min.  Co.  v.  Ajax  363,  78  N.  E.  507,  6  Ann.  Gas.  766 
Gold  Min.  Co.,  27  Colo.  1,  59  Pao.  afid  note. 

607,  83  A.  S.  R.  17,  50  L.R.A.  209;  3.  Ex  pkrte  Tillman,  84  S.  C.  552, 

Note:  6  Ann.  Cas.  861.  66  8.  E.  1049,  26  L.R.A,(N.S.)  781. 

19.  State  v.  Mulhem,  74  Ohio  St  4.  Hillsborqagh  County  v.  Jackson, 
363.  78  N.  E.  507,  6  Ann.  Cas.  856  5S  Fla.  210,  50  So.  423,  1^8  A.  S.  B. 
and  note.  110,  19  Ann.  Cas.  148  and  note. 

20.  State  v.  Bates,  9fe  Minn.  110,  5.  State  y.  Haskell,,84  Vt.  429,  79 
104  N.  W.  709,  113  A.  S.  R  612.    .  Afl.  «52,  U  l;R.A,(N.S.)'286. 
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considering  the  subject  matter,  by  looking  to  the  occasion  and  neces- 
sity for  the  law  and  the  circumstances  under  which  it  was  enacted, 
to  the  mischief  to  be  remedied,  the  object  to  be  obtained  and  the 
remedy  in  view,  by  comparing  one  part  with  the  other  and  giving 
effect  to  the  whole,  by  looking  to  the  old  law  upon  the  subject,  if 
any,  and  to  other  statutes  upon  the  same  or  similar  subjects,  by  con- 
sidering the  eflFects  and  consequences  of  a  particular  construction, 
and  by  looking  to  contemporaneous  legislative  history  and  contem- 
poraneous construction  of  the  statute.* 

253.  Subject  Matter  and  General  Purpose  and  Object  of  Statute. — 
The  language  of  a  statute  must  be  read  in  a  sense  which  harmonizes 
with  the  subject  matter  and  the  general  purpose  and  object  of  the 
statute.^  In  ascertaining  the  intent  of  the  legislature  regard  must 
be  had  to  the  subject  matter  of  the  statute  as  well  as  its  language," 
and  its  operation  must  be  limited  to  its  subject  matter  and  general 
purpose,  in  the  absence  of  a  specific  expression  of  intent  and  purpose 
to  extend  its  operation  to  other  subjects.'  The  general  design  and 
purpose  of  the  law  is  to  be  kept  in  view  and  the  statute  given  a  fair 
and  reasonable  construction  with  a  view  to  effecting  its  piupose  and 
object,**  even  if  it  be  necessary,  in  so  doing,  to  restrict  somewhat 

6.  Adams  ▼.  Shelbyville,  154  Ind.  10.  Hoidekoper  v.  Douglas,  3 
467,  57  N.  E.  114,  77  A.  S.  R.  484,  Cranch  1,  2  U.  S.  (L.  ed.)  347;  Minor 
49  L.R.A.  797;  Fxuak  v.  St  Paul  City  v.  Mechanics  Bank,  1  Pet.  46,  7  U.  S. 
R.  Co.,  61  Minn.  435,  63  N.  W.  1099,  (L.  ed.)  47;  Brown  v.  Duchesne,  19 
52  A  S.  R.  608,  29  L.R.A.  208;  State  How.  183,  15  U.  S.  (L.  ed.)  595; 
T.  McKinley  County,  20  N.  M.  67,  145  Ex  parte  McCardle,  6  Wall.  318,  18 
P«o.  1083,  IJ.R.A.1915C  898;  Seiden-  U.  S.  (L.  ed.)  816;  United  States  v. 
bender  v.  Chariee,  4  Serg.  &  R.  (Pa.)  Hartwell,  6  Wall.  385,  18  U.  S.  (L. 
151,  8  Am.  Dec.  682;  State  v.  Phelps,  ed.)  830;  Union  Ins.  Co.  t.  United 
144  Wis.  1, 128  N.  W.  1041,  35  L.R.A.  States,  6  WaU.  759,  18  U.  S.  (L.  ed.) 
(N.S.)  353.  879;  United  States  v.  Anderson,  9  Wall. 

7.  Chraokee  Intermarriage  Cases.  56,  19  U.  S.  (L.  ed.)  615;  Stewart 
203  U.  S.  76,  51  U.  S.  (L.  ed.)  96;  v. Kahn,  11  Wall.  493,  20 U.S.  (L.ed.) 
Williams  v.  State,  99  Ark.  149,  137  176;  United  States  v.  Saunders,  22 
S.  W.  927,  Ann.  Cas.  1913A  1056.        Wall.  492,  22  U.   S.    (L.  ed.)    736; 

8.  Havemeyer  v.  Superior  Ct.,  84  Smythe  v.  Fiske,  23  Wall.  374,  23  U. 
Cal.  327,  24  Pac.  121,  18  A.  S.  R.  S.  (L.  ed.)  47;  Sherman  ▼.  Buick,  93 
192,  10  L.R.A.  627;  Cardwias  v.  Mil-  U.  S.  209,  23  U.  S.  (L.  ed.)  849;  Piatt 
ler,  108  Cal.  250,  39  Pac.  783,  41  Pac.  v.  Union  Pac.  R.  Co.,  99  U.  S.  48,  25 
472,  49  A.  S.  R.  84;  Gill  v.  Wake  U.  S.  (L.  ed.)  424;  United  States  v. 
County,  160  N.  C.  176,  76  S.  E.  203,  Pugh,  99  U.  S.  265,  25  U.  S.  (L.  ed.) 
43  L.RA.(N.S.)  293;  Teaff  v.. Hewitt,  322;  Gates  v.  Montgomery  First  Nat. 
1  Ohio  St.  511,  59  Am.  Dec.  634;  Bank,  100  U.  S.  244,  25  U.  8.  (L.  ed.) 
State  V.  Andette,  81  Vt.  400,  70  Atl.  580;  Seipio  v.  Wright,  101  U.  8.  665, 
833,  130  A.  S.  R.  1061,  18  L.R.A.  25  U.  8.  (L.  ed.)  1037;  Unity  v.  Bur- 
(N.S.)  527;  Bloomer  v.  Todd,  3  Wash,  rage,  103  U.  8.  447,  26  U.  S.  (L.  ed.) 
Ter.  599,  19  Pac.  135,  1  L.RA.  IIL  405;    MercantUe  Nat   Bank  v.   New 

9.  Twentieth  St  Bank  v.  Jacobs,  York,  121  U.  S.  138,  7  S.  Ct.  826,  30 
74  W.  Va.  525,  82  S.  E.  320,  Ann.  U.S.  (L.  ed.)  895;  Chicago,  etc.,  R.  Co. 
Cas.  1917D  695.  v.  Guffey,  122  U.  S.  571,  7  S.  Ct  693, 
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the  force  of  subsidiary  provisions  that  otherwise  would  conflict  with 
th^  paramount  intent.^^  An  interpretation  which  defeats  any  of 
the  manifest  purposes  of  the  statute  cannot  be  accepted.*'  Every 
statute,  it  has  been  said,  should  be  construed  with  a  reference  to  its 

1300,  30  U.  S.  (L.  ed.)  1136;  In  re  682,  L.R.A.1916E  1216.     See  Bask- 

Boss,  140  U.  S.  453,  11  S.  Ct,  897,  35  EnPTcr,  vol.  3,  p.  169. 

U.  S.  (L.  ed.)  581;  Tennesee  v.  Union,       11.  Bowers  v.   Smith,  111  Mo.  45, 

etc.,  Bank,  152  U.  S.  454,  14  S.  Ct.  20  S.  W.  101,  33  A.  8.  E.  491,  16 

654,  38  U.  S.  (L.  ed.)  511;  Texas,  etc.,  L.B.A.  754. 

R.  Co.  V.  Interstate  Commerce  Com-       12.  Mntual    Assur.    Co.    v.    Watts, 

mission,  162  U.  S.  197,  16  S.  Ct.  666,  1  Wheat.  279,  4  U.  S.   {h.  ed.)  91; 

40  U.  S.  (L.  ed.)  940;  United  States  The  Emily,  9  Wheat  381,  6  U.  S. 
V.  Laws,  163  U.  S.  258,  16  S.  Ct.  998,   (L.  ed.)  116;  The  Palmyra,  12  Wheat. 

41  U.  S.  (L.  ed.)  151;  United  States  1,  6  U.  S.  (L.  ed.)  531;  Ross  v.  Doe, 
V.  Oregon,  etc,  R.  Co.,  164  U.  S.  526,  1  Pet.  655,  7  U.  S.  (L.  ed.)  302;  Sun- 
17  S.  Ct.  165,  41  U.  S.  (L.  ed.)  541;  dry  Goods,  etc,  v.  United  States,  2 
In  re  Chapman,  166  U.  S.  661,  17  S.  Pet.  358,  7  U.  S.  (L.  ed.)  450;  United 
Ct.  677,  41  U.  S.  (L.  ed.)  1154;  Rhodes  States  v.  Coombs,  12  Pet.  72,  9  U.  S. 
V.  Iowa,  170  U.  S.  412,  18  S.  Ct.  664,    (L.  ed.)  1004;  Wood  v.  Unit«d  States, 

42  U.  S.  (L.  ed.)  1088;  American  16  Pet.  342,  10  U.  6.  (L.  ed.)  987; 
Tobacco  Co.  v.  Werckmeister,  207  U.  Wilson  v.  Ronasean,  4  How.  646,  11 
S.  284,  28  S.  Ct.  72,  52  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  1141;  Villabolos  v. 
208,  12  Ann.  Cas.  595;  Low  Wah  United  States,  6  How.  81,  12  U.  S. 
Sney  v.   Backus,  225  U.   S.  460,  32   (L.  ed.)   352;  Harris  v.  Runnels,  12 

tS.  Ct  734,  56  U.  S.   (L.  ed.)   1165;  How.  79, 13  U.  S.  (L.  ed.)  901;  David- 

Blakeney  v.  Blakenev,  6  Port.  (Ala.)  son  v.  Lanier,  4  Wall.  447,  18  U.  S. 

109,  30  Am.  Rep.  574;  Calhoun  Gold  (L.  ed.)    377;  Bronson  v.   Rodes,  7 

Min.  Co.  V.  Ajax  Gold  Min.  Co.,  27  Wall.   229,   19  U.   S.    <L.   ed.)    141; 

Colo.  1,  59  Pac.  607,  83  A.  S.  R.  17,  Moore  v.  Marsh,  7  Wall.  515,  19  U.  S. 

50    L.R.A.    209;    Coggeshall    v.    Des  (L.  ed.)  37;  Lane  County  v.  Oregon, 

Moines,  138  la.  730,  117  N.  W.  309,  7  WalL  71,  19  U.  8.   (L.  ed.)   101; 

128  A.  S.  R.  221;  Intoxicating  Liquor  Silver  v.  Ladd,  7  Wall.  219,  19  U.  S. 

Cases,  25  Kan.  751,  37  Am.  Rep.  284;  (L.    ed.)    138;    Corbctt   v.    Nutt,   10 

State  V.  J.  P.  Bass  Pub.  Co.,  104  Me.  Wall.   464,   19  U.   S.    (L.  ed.)    976; 

288,    71   AU.    894,    20    L.R.A.(N.S.)  Stewart  v.  Kahn,  11  Wall.  493,  20  U. 

495;  Green  v.  Kemp,  13  Mass.  515,  7  S.   (L.  ed.)  176;  Sfcockwell  v.  United 

Am.  Dec.  169;  In  re  Bergeron,  220  States,  13  Wall.  531,  20  U.  S.  (L.  ed.) 

Mass.  472,  107  N.  E.  1007,  Ann.  Cas.  491;  Home  L.  Ins.  Co.  v.  Dunn,  19 

1917A  549;  Burrows  V,  Delta  Transp.  Wall.    214,    22   U.    S.    (L.    ed.)    68; 

Co.,  106  Mich.  582,  64  N.  W.  501.  29  Tlnited  States  v.  Jonas,  19  Wall.  605, 

L.R.A.   468;    Stackpole   v.    Hallaban,  ^2  U.  S.  (Led.)  177;  Ryan  v.  Carter, 

16  Mont  40,  40  P^.  80,  28  L.R.a!  ^^  U,  S.  78,  23  U    8.   (L.  ed  )  807; 

502;    State    v.    Livingston    Concrete  J«^««>JV  ""'J^oUn^^  i^\^  ^' -^ 

Bldg.,  etc.,  Co.,  34  Mont  570,  87  Pac.  J^c    R^  Co    'ogT's    4*8    ^  uT 

TmLX  ^:^\?t{  Tw  V  fre?.V^^;'?nL.aUon;i^k  v! 

^  T  I^A  'Ar    if^"    ?'       ?•  ^V^<{  Sherman,  101  U.  S.  4^3,  25  U.  8.  (L. 

^i^-  I2^!r^  ^-  Z;  ^'  ^^  ^•^-  ^■-  Atty.-Gen.,  118  U.  S.  682,  7  S.  Ct.  66, 
,  478,  56  L.R.A.  762;  Rngh  v.  Otten-  30  U.  S.  (L.  ed.)  281;  Lau  Ow  Bew 
heimer,  6  Ore.  231,  25  Am.  Rep.  513;  7.  United  States,  144  U.  S.  47,  12  S. 
State  V.  Huxford,  35  R.  I.  387,  87  Ct  517,  36  U.  S.  (L.  ed.)  340;  Er- 
Atl.  171,  Ann.  Cas.  1915C  1135;  Black  hardt  v.  Schroeder,  155  U.  8.  124,  15 
V.  Moree,  135  Tenn.  73,  185  S.  W.  S.  Ct.  45,  39  U.  S.  (L.  ed.)  94. 
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object,  and  the  will  of  the  lawmakers  is  "best  promoted  'by  such  a 
construction  as  secures  that  object  arid  excludes  every  other.*^  Where 
the  language  of  an  act  of  the  l^islature  is  dubious,  the  court,  in  con- 
struing it,  will  consider  the  reason  and  intent  of  the  law,  to  deter- 
mine its  scope  and  true  meaning.**  The  declared  purpose  of  an  act 
is  to  be  accepted  as  true,  unless  incompatible  with  ito  meaning  and 
effect.  Hence  an  express  declaration  in  a  statute  that  a  tax  thereby 
imposed  is  an  excise  tax  should  be  given  weight  with  a  view  to  hold- 
ing that  the  tax  is  on  excise  rather  than  a  property  tax.**  A  nego- 
tiable instruments  law,  which  was  drafted  for  the  purpose  of  codify- 
ing the  law  upon  the  subject  and  making  it  uniform  throughout 
the  country,  ought  to  be  interpreted  in  such  a  way  as  to  give  effect 
to  the  beneficent  design  of  the  legislature  in  passing  an  act  for  the 
promotion  of  harmony  upon  an  important  branch  of  the  law.>« 
But  the  words  of  a  statute  cannot  be  stretched  beyond  their  reason- 
able import  to  accomplish  a  result  not  expressed.*'  While  it  is  true 
that  the  object  and  policy  of  a  statute  may  be  resorted  to  in  aid  of 
interpretation,  when  plain  and  unambiguous  words  or  phrases  are 
employed  in  an  act,  they  should  not  be  restricted  in  their  operation 
by  reference  to  the  policy  of  the  law,  unless  that  policy  is  very 
clearly  indicated  in  the  act  itself.*' 

254.  Mischief  to  be  Remedied^-^Where  the  language  of  a  statute 
is  ambiguous,  it  is  proper  to  consider  the  conditions  with  reference  to 
the  subject  matter  that  existed  when  it  was  adopted,  the  occasion  and 
necessity  for  the  law  and  the  causes  which  induced  its  enactment,** 
or,  in  other  words,  the  mischief  sought  to  be  avoided  and  the  remedy 
intended  to  be  afforded.*"     In  a  leading  English  case,  which  was 

13.  Castner  ▼.  Walrod,  83  HI.  171,  209;  Matter  of  Kalana,  22  Hawaii'  96, 
25  Am.  Rep.  369;  Burgett  v.  Burgett,  Ann.  Cas.  1916D  1094;  Cosson  v. 
1  Ohio  469,  13  Am.  Dec.  634.  Bradshaw,  160  la.  296,   141   N.  W. 

14.  Huston  V.  Scott,  20  Okla.  142,  1062,  Ann.  Caa.  1915D  157;  Lerch  v. 
94  Pac.  512,  35  L.R.A.(N.S.)  721.  Missoula   Brick,   etc.,   Co.,  45   Mont. 

15.  S.  S.  White  Dental  Mfg.  Co.  v.  314,  123  Pac.  26,  Ann.  Cas.  1914A 
Com.,  212  Mass.  35,  98  N.  E.  1056,  346;  People  v.  Utica  Ins.  Co.,  15 
Ann.  Cas.  1913C  805.  Johns.  (N.  Y.)  358,  8  Am.  Dec.  243; 

16.  Union  Trust  Co.  v.  McGinty,  Bull  v.  New  York  City  R.  Co.,  192 
212  Mass.  205,  98  N.  E.  679,  Ann.  N.  Y.-361,  85  N.  E.  385,  19  L.R.A. 
Cas.  1913C  525.  (N.S.)  778;  Kearney  v.  Vann,  154  N. 

17.  In  re  Bergeron,  220  Mass.  472,  C.  311,  70  S.  E.  747,  Ann.  Cas.  li912A 
107  N.  E.  1007,  Ann.  Cas.  1917A  549.  1189;  Burgett  v.  Burgett,  1  Ohio  469, 

18.  Rock  Springs  First  Nat.  Bank  18  Am.  Dec.  634;  State  v.  Hurford,  35 
V.  Ludvigsen,  8  Wyo.  230,  56  P»c.  B.  I.  387,  87  Atl.  171,  Ann.  Cas.  1915C 
994,  57  Pac.  934,  80  A.  S.  R.  928.  1135;  Standard  Oil  Co.  v.  State,  117 

19.  Heydenfeldt  v.  Daney  Gold,  Tenn.  618,  100  S.  W.  705,  10  L.R.A. 
etc.,  Min.  Co.,  93  U.  S.  634,  23  U.  S.  (N.S.)  1015;  Omdoff  v.  Turman,  2 
(L.  ed.)  995;  Calhoun  Gold  Min.  Co.  Leigh  (Va.)  200,  21  Am.  Dec.  608. 
V.  Ajax  Gold  Min.  Co.,  27  Colo.  1,  59  20.  Denn  v.  Reid,  10  Pet.  524,  9  U. 
Pac.  607,  83  A.  S.  R.  17,  50  L.B.A.  S.  (L.  ed.)  519;  Stewart  v.  Kahn,  11 
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decided  itt  1584  and  is  still  frequently  cited,  it  was  resolved  by  the 
barons  of  the  exchequer  that  for  the.  sure  and  true  interpretation  of 
all  statutes  in  general  four  thinp  are  to  be  discerned  and  consid- 
ered: "(1)  What  was  the  common  law  before  the  making  of  the 
act?.  (2)  What  was  the  mischief  and  defect  for  which  the  common 
law  did  not  provide?  (3)  What  remedy  the  Parliament  hath 
resolved  and  appointed  to  cure  the  disease  of  the  commonwealth. 
And  (4)  the  true  reason  of  the  remedy."  •  Whenever  the  case  is 
clearly  within  the  mischief,  the  words  must  be  read  so  as  to  cover 
the  case  if  by  any  reasonable  construction  they  can  be  read  so  as  to 
cover  it,  though  the  words  may  point  more  exactly  to  another  case; 
this  must  be  done  rather  than  make  such  a  case  a  casus  omissus 
under  the  statute.*  Although  a  penal  statute  cannot  be  extended 
by  construction,  it  should,  if  possible,  receive  such  a  construction  as, 
when  practically  applied,  will  tend  to  suppress  the  evil  which  the 
legislature  intended  to  prohibit.'    But,  while  a  covui;  in  construing  a 

WaU.  493,  20  U.  S.  (L.  ed.)  176;  Holy  110,  155  S.  W.  13,  Ann.  Cas.  1914D 

Trinity  Church  V.  U.  S.,  143  U.  S.  457,  37;    Republic   of  Honduras  v.   Soto, 

12  S.  Ct.  511,  36  U.  S.  (L.  ed.)  226;  112  N.  Y.  310,  19  N.  E.  845,  8  A.  S. 

Smith  V.  Townsend,  148  U.  S.  490,  13  B.  744,  2  L.B.A.  642;  WUey  v.  Sol- 

S.  Ct.  634,  37  U.  S.  (L.  ed.)  533;  Unit-  vay  Process  Co.,  215  N.  Y.  584,  109 

ed  States  v.  Eaton,  169  U.  S.  331,  18  N.   E.   ^06,   Ann.    Cas.    1917A   314; 

S.  Ct.  374,  42  U.  S.  (L.  ed.)  767;  Unit-  Woollcott  Shnbert,  217  N.  Y.  212,  111 

ed   States   v.   Ninety-Nine  Diamonds,  N.  E.  829,  Ann.  Cas.  1916B  726,  L.B.A. 

139  Fed.  961,  72  C.  C.  A.  9,  2  L.E.A.  1916E  248;  State  v.  Taylor,  33  N.  D. 

(N.S.)  185;  Garvey  v.  People,  6  Colo.  76,  156  N.  W.  561,  Ann.  Cas.  1918A 

559,  45  Am.  Rep.  531;  Rebel  v.  People,  583,  L.R.A.1918B  156;  Burgett  v.  Bur- 

173  111.  19,  50  N.  E.  322,  64  A.  S.  R.  gett,  1  Ohio  469,  13  Am.  Dec.  634; 

64;  People  v.  Price,  257  lU.  587,  101  Huston  v.  Scott,  20  Okla.  142,  94  Pac. 

N.E.  196,  Ann.  Cas.  1914A  1154;  Peo-  512,   35  L.R.A.(N.S.)    721;   Freeman 

pie  V.  William  Henning  Co.,  260  111.  v.  State  Board  of  Medical  Examiners, 

554,  103  N.  E.  530,  49  L.B.A.(N.S.)  54   Okla.   531,   154   Pac.   56,   L.E.A. 

1206;  State  v.  Ensley,  177  Ind.  483,  1916D  436;  Manchester  Tp.  v.  Wayne 

97  N.  E.  113,  Ann.  Cas.  1914D  1306;  County,  257  Pa.  St.  442,  101  Atl.  736, 

Intoxicating  liquor   Cases,   25   Kan.  Ann.  Cas.  1918B  278;  State  v.  Has- 

751,  37  Am.  Rep.  284;  LouisviUe,  etc.,  kell,  84  Vt.  429,  79  AU.  852,  34  L.BA. 

E.  Co.  V.  Com.,  104  Ky.  226,  46  S.  W.  (N.S.)    286;   Omdoff   v.    Tunnan,  2 

707,  47   S.   W.   210,  598,  43   L.R.'A.  Leigh   (Va.)   200,  21  Am.  Dec.  608; 

541;  Com.  v.  International  Harvester  Huntworth  v.  Tanner,  87  Wash.  670, 

Co.,  131  Ky.  551,  115  S.  W.  706,  133  152  Pac  523,  Ann.  Cas.  1917D  076; 

A.  S.  R.  256;  Tremblay  v.  Murphy,  Heydon's  Case,  3  Coke  7a,  14  Eng. 

Ill   Me.   38,   88  Atl.   55,   Ann.    Caa.  Eul.    Cas.   816;    Bruce   v.   Ailesburv. 

1915B  1074;  New  England  Car  Spring  [1892]  A.  C.  366,  67  L.  T.  N.  S.  490, 

Co.  T.  Baltimore,  etc.,  R.  Co.,  11  Md.  14  Eng.  Eul.  Cas.  822. 

81,   69  Am.  Dec   181;   Parkinson   v.  Note:  5  L.R.A.  340. 

State,  14  Md.  184,  74  Am.  Dec  522;  1.  Heydon's   Case,   3   Coke   7a,   14 

Funk  V.   St  Paul  City  R.   Co.,  61  Eng.  Rul.  Cas.  816. 

Minn.  435,  63  N.  W.  1099,  52  A.  S.  R.  2.  Young  v.  Regents  of  Universin-, 

608,  29  L.R.A.  208;  Hobein  v.  Mur-  87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 

phy,  20  Mo.  447,  64  Am.  Dec  194;  1913D  701. 

Boyd  T.  Missouri  Pac.  E.  Co.,  249  Mo.  3.  State     v.     Livingston     Concrete 
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penal  statute  is  not  required  to  shut  its  eyes  to  notorious  mischiefs 
which  it  was  intended  to  suppress,*  care  must  be  observed  not  to  ex- 
tend the  statute  to  offenses  not  embraced  within  its  language,  merely 
because  they  involve  the  same  mischief  which  the  statute  aimed  to 
suppress.'  It  is  a  well  accepted  rule  that  remedial  statutes,  seeking 
the  correction  of  recognized  errors  and  abuses  in  introducing  some 
new  regulation  for  the  advancement  of  the  public  welfare,  should  be 
construed  with  regard  to  the  former  law,  and  the  defects  or  evils 
sought  to  be  cured,  and  the  remedy  provided.*  It  has  been  said  that 
where  the  words  of  a  law  do  not  extend  to  an  inconvenience  rarely 
happening,  and  do  to  those  which  often  happen,  it  is  good  reason 
not  to  strain  the  words  further  than  they  reach ;  but  it  is  no  reason, 
if  the  words  do  enough  extend  to  an  inconvenience  seldom  happen- 
ing, that  they  should  be  restrained  because  it  happened  not  more 
frequently.' 

CoTiaequences  of  Particular  Construction 

255.  General  Principles. — When  a  statute  is  plain  and  unambigu- 
ous in  its  terms  and  not  susceptible  of  more  than  one  construction, 
courts  are  not  concerned  with  the  consequences  that  may  result 
therefrom,  but  must  enforce  the  law  as  they  find  it.^  If  the  meaning 
of  a  statute  is  plain,  and  its  provisions  are  susceptible  of  but  one 
interpretation,  its  consequences,  if  objectionable,  can  only  be  avoided 
by  a  change  of  the  law  itself,  to  be  effected  by  legislative,  and  not 
judicial,  action;  the  wisdom  or  policy  of  the  law,  the  motives  that 
prompted  its  enactment  and  the  reasonableness  or  justice  of  its  pro- 
-visions  cannot  be  taken  into  consideration  by  the  courts  in  constru- 
ing the  statute.*  But  when  the  design  of  the  legislature  is  not  clearly 

Bldg.,  etc,  Co.,  34  Mont.  570,  87  Pac.  other  point  by  State  v.  Ellington,  134 
980,  9  Ann.  Cas.  204.  N.  C.  131,  46  S.  E.  961,  65  L.R.A. 

4.  Holy  Trinity  Chnrch  v.  United  697;  State  v.  Minneapolis,  etc.,  Ele- 
States,  143  U.  S.  457,  12  S.  Ct.  511,  vator  Co.,  17  N.  D.  23,  114  N.  W. 
36  U.  S.  (L.  ed.)  226.  482,  138  A.  S,  R.  691;  State  v.  Tay- 

6.  United  States  v.  Chase,  135  U.  lor,  33  N.  D.  76,  156  N.  W.  561,  Ann. 
S.  255, 10  S.  Ct.  756,  34  U.  S.  (L.  ed.)  Cas,  1918A  583,  L.E.A.1918B  156; 
117.  Oriental    Hotel    Co.    v,    Griffiths,    88 

6.  Peet  V.  Mills,  76  Wash.  437,  136  Tex.  574,  33  S.  W.  652,  53  A.  S.  R. 
Pac.  685,  Ann.  Cas.  1915D  154,  L.R.A.  790,  30  L.R.A.  765;  Mellen  Lumber 
1916A  358.  Co.  v.  Industrial  Commission,  154  "Wis. 

7.  Sidenbender  v.  Charles,  4  Sei^.  &  114,  142  N.  W.  187,  Ann.  Cas.  1915B 
R.  (Pa.)  151,  8  Am.  Dec.  682.  997,  L.R.A.1916A  374. 

8.  Coffin  V.  Rich,  45  Me.  507,  71  9.  St»te  v.  Mitchell,  50  Kan.  289, 
Am.  Dec.  559;  Henry,  etc.,  Co.  v.  33  Pac.  104,  20  L.R.A.  306;  Tremblay 
Evans,  97  Mo.  47,  10  S.  W.  868,  3  v.  Murphy,  111  Me.  38,  88  Atl.  55, 
L.R.A.  332;  Shdlenberger  v.  Ransom,  Ann.  Cas.  1915B  1074;  Shellenberper 
41  Neb.  631,  59  N.  W.  935,  25  L.R.A.  v.  Ransom,  41  Neb.  631,  59  N.  W.  935, 
564;  Hoke  v.  Henderson,  15  N.  C.  25  L.R.A.  564;  Whitford  v.  North 
1,  25  Am.  Dec.  677,.  overruled  on  an-   State  L.  Ins.  Co.,  163  N.  C.  223,  79 
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apparent,  it  is  always  to  be  presumed,  that  a  statute  was  intended  to 
have  the  most  reasonable  and  beneficial  operation  that  its  language 
permits.  And  when  a  statute  is  ambiguous  in  terms  or  fairly  sus- 
ceptible of  two  constructions,  the  injustice,  unreasonableness,  absurd- 
ity, hardship,  or  even  the  inconvenience  which  may  follow  one  con- 
struction may  properly  be  considered  and  a  construction  of  which  the 
statute  is  fairly  susceptible  may  be  placed  on  it  that  will  avoid  all  such 
objectionable  consequences  and  advance  what  must  be  presumed  to 
be  its  true  object  and  purpose.** 

256.  Unreasonableness. — One  of  the  established  rules  for  the  con- 
struction of  statutes  is  that  they  should  have  a  rational,  sensible  con- 
struction, if  their  meaning  is  at  all  doubtful.**  When  the  language 
of  a  statute  fairly  permits,  a  construction  which  will  lead  to  an  im- 


S.  E.  501,  Ann.  Gas.  1915B  270;  Lud- 
low V.  Johnston,  3  Ohio  553,  17  Am. 
Dec.  609;  Ex  parte  Woods,  52  Tex. 
Grim.  575,  108  S.  W.  1171,  124  A.  S. 
E.  1107,  16  L.R.A.(N.8.)  460. 

10.  Pickering  v.  Day,  3  Houst. 
(Del.)  474,  95  Am.  Dec.  291;  Baker's 
Succession,  129  La.  74,  55  So.  714, 
Ann.  Gas.  1912D  1181;  Carrigan  v. 
Stillwell,  99  Me.  434,  59  Atl.  683,  68 
L.B.A.  386;  Kennington  v.  Heming- 
way, 101  Miss.  259,  57  So.  809,  Ann. 
Gas.  1914B  392,  39  L.R.A.(N.S.)  641;. 
Bowers  v.  Smith,  111  Mo.  45,  20  S.  W. 
101,  33  A.  S.  R.  491,  16  L.R.A.  754; 
Boyd  V.  Missouri  Pae.  R.  Go.,  249  Mo. 
110,  155  8.  W.  13,  Ann.  Gas.  1914D 
37;  Johnson  v.  Samuelson,  82  Neb. 
201,  117  N.  W.  470,  130  A.  S.  R. 
666;  Hoke  v.  Henderson,  15  N.  C.  1, 

25  Am.  Dec.  677,  overruled  on  another 
point  by  State  v.  Ellington,  134  K  C. 
131,  46  S.  E.  961,  65  L.R.A.  697;  Stem 
V.  Fai^o,  18  N.  D.  289, 122  N.  W.  403, 

26  L.R.A.(N.S.)  665;  McGannon  v. 
State,  33  Okla.  145,  124  Pac.  1063, 
Ann.  Gas.  1914B  620;  Oriental  Hotel 
Co.  V.  Griffiths,  88  Tex.  674,  33  S.  W. 
652,  53  A.  S.  R.  790,  30  L.R.A.  766; 
State  y.  Audette,  81  Vt.  400,  70  Atl. 
833,  130  A.  S.  B.  1061,  18  L.R.A. 
(N.S.)   527. 

11.  Murray  ▼.  The  Betsy,  2  Granch 
64,  2.U.  S.  (L.  ed.)  208;  Duronsseau 
V.  United  States,  6  Granch  307,  3  U. 
S.  (L.  ed.)  232;  Cohen  v.  Virginia, 
6  Wheat.  264,  5  U.  S.  (L.  ed.)  267; 
Sunday  Qoods,  etc.  v.  United  States, 


2  Pet.  358,  7  U.  S.  (L.  ed.)  450; 
United  States  v.  Arredondo,  6  Pet. 
691,  8  U.  S.  (L.  ed.)  547;  Meredith  v. 
United  States,  13  Pet.  486,  10  U.  S. 
(L.  ed.)  258;  United  States  v.  Hart- 
weU,  6  Wall.  385,  18  U.  S.  (L.  ed.) 
830;  Bronson  v.  Rodes,  7  Wall.  229, 
19  U.  S.  (L.  ed.)  141;  Gorbett  v.  Nutt, 
10  Wall.  464,  19  U.  S.  (L.  ed.)  976; 
United  States  v.  Saunders,  22  Wall. 
492,  22  U.  S.  (L.  ed.)  736;  Blake  v. 
National  City  Bank,  23  Wall.  307,  23 
U.  S.  (L.  ed.)  119;  Venice  v.  Murdock, 
92  U.  S.  494,  23  U.  S.  (L.  ed.)  583; 
Kohlsaat  v.  Murphy,  96  U.  S.  153,  24 
U.  S.  (L.  ed.)  844;  Scipio  v.  Wright, 
101  U.  S.  665,  25  U.  S.  (L.  ed.)  1037; 
Chesapeake,  etc.,  R.  Co.  v.  Miller,  114 
U.  S.  176,  5  S.  Ct.  813,  28-  U.  S.  (L. 
ed.)  121;  United  States  v.  Wallace, 
116  U.  S.  398,  6  S.  GL  408,  29  U.  S. 
(L.  ed.)  676;  Kansas  City,  etc.,  R.  Go. 
V.  Atty.-Qen.,  118  U.  S.  682,  7  S.  Ct. 
66,  30  U.  S.  (L.  ed.)  281;  Beley  v. 
Naphtaly,  169  U.  S.  363,  18  S.  Ct. 
354,  42  U.  S.  (L.  ed.)  775;  Stephens 
V.  Cherokee  Nation,  174  U.  S.  446, 
19  S.  Ct.  722,  43  U.  S.  (L.  ed.)  1041; 
Reagan  ▼.  United  States,  182  U.  S. 
419,  21  S.  Ct.  842,  45  U.  S.  (L.  ed.) 
1162;  United  States  v.  Ninety-Nine 
Diamonds,  139  Fed.  961,  72  C.  C.  A. 
9,  2  L.R.A.(N.S.)  185;  Northern  Pac. 
R.  Co.  V.  United  States,  213  Fed.  162, 
129  C.  C.  A.  514,  L.R.A.1917A  1198. 
See  BAKBatuPTCT,  voL  3,  p.  178; 
LiuiTATioN  OF  Actions,  vol.  17,  p. 
685. 
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iea;9onabiLe  result  should  be  avrnded.*'  Where  a  state  statute  pro- 
hibited corporations  from  doing  business  therein  except  upon  condi- 
tion of  filing  a  certificate  designating  their  principal  place  of  busi- 
ness, etc.,  to  require  such  a  certificate  as  a  prerequisite  to  the  doing  of 
a  single  act  of  business  when  there  was  no  purpose  to  do  any  other 
business  or  have  a  place  of  business  in  the  state  would  be  unreason- 
able and  incongruous.*'  It  would  be  unreasonable  to  give  to  an  act 
of  Congress,  considered  as  a  revenue  measure,  a  construction  which 
would  defeat  the  right  of  an  owner  to  pay  a  tax  assessed  on  his  land 
and  relieve  his  lands  from  the  liens  thereof.**  In  an  act  regulating 
commerce  express  language  must  be  used  in  order  to  justify  a  con- 
clusion that  Congress  intended  to  destroy  an  existing  branch  of  com- 
merce, of  value  to  common  carriers  and  to  consumers  within  the 
United  States.**  The  rule  against  giving  an  unreasonable  operation 
to  a  statute,  is,  of  course,  subject  to  the  limitation  that  if  the  language 
employed  in  a  statute  necessarily  forbids  any  other  construction  than 
one  leading  to  an  unreasonable  result,  it  is  the  duty  of  the  court  to 
adopt  and  enforce  that  construction.  For  example,  it  is  not  within 
the  province  of  the  court  to  decide  upon  tiie  reasonableness  or  \mrea- 
sonableness  of  a  tariff  clearly  imposed  by  Congress.** 

257.  Absurdity. — ^While  the  legislature  may  pass  absurd  legislar 
tion  if  it  is  so  inclined,  before  a  court  will  adopt  such  a  construction 
of  a  statute  as  will  lead  to  an  absurdity  it  will  inquire  whether  there 
is  not  some  other  interpretation  possible  which  will  not  lead  to  that 
result.*'  If  the  language  employed  admits  of  two  constructions,  and 
according  to  one  of  them  the  enactment  would  be  absurd  if  not  mis- 
chievous, while  according  to  the  other  it  will  be  reasonable  «md  whole- 
some, the  construction  which  will  lead  to  an  absurd  result  should  be 
avoided.**  The  rule  of  strict  construction  of  penal  statutes  does  not 
exclude  the  application  of  common  sense  to  the  terms  made  use  of  in 
the  act  in  order  to  avoid  an  absurdity  which  the  legislature  ought  not 

12.  Marks  v.  State,  159  Ala.  71,  48  17.  Eadie-Douglas  v.  Hitch,  27  Oat. 
So.  8«4,  133  A.  8.  R.  20;  State  v.  L.  Rep.  257,  Ann.  Gas.  1913E  1046. 
Wflliams,  173  Ind.  414,  90  N.  E.  754,  18.  The  Paulinia  v.  United  States, 
140  A.  S.  B.  261,  21  Ann.  Gas.  986;  7  Graneh  52,  3  U.  S.  (L.  ed.)  266; 
Meroney  t.  Atlanta  BIdg.,  etc.,  Ass'n,  Fleckner  v.  United  States  Bank,  8 
116  N.  C.  882,  21  S.  E.  924,  47  A.  S.  Wheat.  338,  5  U.  S.  (L.  ed.)  631; 
B.  841.  Murdock  v,  Memphis,  20  Wall.  590, 

13.  Cooper  Mfg.  Co.  v.  Ferguson,  22  U.  S.  (L.  ed.)  429;  Shaw  v.  North 
113  U.  S.  727,  5  S.  Ct.  739,  28  U.  S.  Pennsylvania  R.  Co.,  101  U.  S.  557, 
(L.  ed.)  1137.  25  U.  S.  (L.  ed.)  892;  Chew  Heong  v. 

14.  Bennett  v.  Hunter,  9  Wall.  326,  United 'States,  112  U.  S,  536,  5  S.  Ct. 
19  U.  S.  (L.  ed.)  672.  .  256,  28  U.  S.  (L.  ed.)  770;  Sious  City, 

15.  Texas,  etc.,  B.  Co.  v.  Interstate  etc.,  R.  Co.  v.  United  States,  159  U. 
Commerce  Commission,  162  U.  S.  197,  S.  349,  16  S.  Ct.  17,  40  U.  S.  (L.  ed.) 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940.  177;  Glover  v.  United  States,  164  U. 

16.  Lawrence  v.  GasweU,  13  How.  S.  294,  17  S.  Ct.  95,  41  U.  S.  (L.  ed.) 
488, 14  U.  S;  (L.  ed.)  235.  440;  Garv^  v.  People,  6  Colo.  559,  45 
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to  be  presumed  to  have  intended.**  If,  giving  to  the  wwds  of  an 
act  their  literal  or  natural  meaning,  the  conclusion  reached  would  be 
unreasonable  or  absurd,  some  other  meaning  within  the  reasonable 
scope  of  the  words  may  be  adopted  to  avoid  that  result,  if  it  appears 
that  such  other  meaning  may  probably  have  been  the  one  intended.** 
Thus,  a  statute  making  it  a  crime  to  shoot  a  person  with  intent  to 
kill,  without  reference  to  whether  the  shooting  is  done  wilfully  or 
not,  is  not  to  be  so  construed  as  to  cut  off  the  law  of  self  defense  or 
so  that  one  may  be  found  guilty  under  the  act  who  has  committed 
no  offense  for  which  he  should  be  punished;  it  is  to  be  in  reference 
to  established  principles  so  as  not  to  sanction  an  injustice  and  a 
wrong  or  a  consequence  utterly  absurd.*  An  ancient  and  oft  quoted 
instance  of  absurdity  avoided  by  construction  is  the  judgment  men- 
tioned by  Puffendorf  th^t  the  Bologniau  law  which  exacted  that 
"whoever  drew  blood  in  the  streets  should  be  punished  with  the 
utmost  severity"  did  not  extend  to  the  surgeon  who  opened  the  vein 
of  a  person  that  fell  down  in  the  street  in  a  fit.  Another  is  a  ruling 
cited  by  Plowden  that  the  statute  of  1  Edward  II  which  enacted  that 
a  prisoner  who  broke  prison  should  be  guilty  of  felony  did  not  extend 
to  a  prisoner  who  broke  out  when  the  prison  was  on  fire,  "for  he  is 
not  to  be  hanged  because  he  would  not  stay  to  be  burnt."  Those 
instances  were  cited  in  what  is  perhaps  the  leading  American  case 
exemplifying  the  rule  that  "all  laws  should  receive  a  sensible  con- 
struction," wherein  a  federal  statute  punishing  any  person  who 
"shall  knowingly  and  wilfully  obstruct  or  retard  the  passage  of  the 
mail,  or  of  any  driver  or  carrier,  or  of  any  horse  or  carriage  carrying 
the  same,"  was  held  inapplicable  to  an  officer  who  temporarily  de> 
tained  the  mail  by  the  arrest  of  its  carrier  upon  a  bench  warrant 
issued  by  a  state  court  of  competent  jurisdiction  upon  an  indictment 

Am..  Rep.  631;  State  v.  Ensley,  177  N.  W.  460,  90  A.  S.  B.  867. 

Ind.  483,  97  N.  E.   113,  Ann.   Cas.  Note:  6  L.E.A.  343. 

1914D    1306;    Young   v.    Regents    of  19.  United    States    v.    Hartwell,    6 

University,    87   Kan.    239,    124   Pac.  Wall.  385,  18  U.  8.  (L.  ed.)  830,  where 

150,  Ann.  Cas.  1913D  761 ;  Lanferman  tjjg   ^onrt   sustained   a   conviction   as 

^'^^^^^^'  ^^^  ^^..J^hJ^^  ^••^*  against-  a   construction    which   would 
1008,  Ann.  Cas.  1914D  563;  Kennmg-  ^^,  j^^^j^^  ^„„  „,  ,^  .^^^^ 

ton  v.  Hemingway,  101  Mi^-  ^9,  57  ^  (joto.  v.  Herald  Pub.  Co.,  128 
EI'r.ITksTmI;  McJSn^n  Jlu^  ^^^  ^'  1««  «•  \^  JJ /nn.'  C^ 
33  OklA.  145: 124  Pac.  1063,  Ann.  Cas!  g^' «°^«""„ljf  M^1%"1^W  M 
1914B  620;  State  v.  Huxford,  35  R.  I.  «'„^.  W.  839,  91  A.  S.  R.  910,  58 
387,  87  Atl.  171,  Ann.  Cas.  1915C  LRA.  93;  State  v.  Board  of  State 
1135;  Ex  parte  Massey,  49  Tex.  Crim.  Canvassers,  159  Wis.  216,  150  N.  W. 
60,  92  S.  W.  1083,  122  A.  S.  R.  784;  M2,  Ann.  Cas.  1916D  159. 
Dennis  v,  Moses,  18  Wash.  537,  52  Note:  5  L.R.A.  343. 
Pac.  333,  40  L.R.A.  302;  Northern  1.  State  v.  Bolden,  107  La.  116,  SI 
Trust  Co.  V.  Snyder,  113  Wis.  516,  89   So.  393,  90  A.  S.  R.  280. 

1020 


Digitized  by 


Google 


as  B.  G.  L.  STATUTES  §  257 

found  therein  for  murdeLr.'  In  another  case  to  which  the  courts  fre- 
quently refer  it  was  held,  in  construction  of  the  Chinese  Restriction 
Act  of  1882,  as  amended  by  an  act  of  1884,  that  the  act  did  noi 
apply  to  Chinese  merchants  already  domiciled  in  the  United  States 
who,  having  left  the  country  for  temporary  purposes,  animo  revert- 
andi  sought  to  re-enter  it  on  their  return  to  their  business  and  their 
homes,  and  that  a  sensible  construction  of  the  statute  removed  such 
merchants  from  the  predicament  of  persons  who,  in  the  language  of 
the  act,  "shall  be  about  to  come  to  the  United  States."'  Where  a 
statute  authorised  municipal  aid  to  a  railroad  company  upon  ttie 
approval  of  the  "inhabitants"  of  a  town  and  a  majority  vote  at  an 
election,  to  require  a  vote  of  the  "inhabitants"  in  the  broadest  sense 
of  the  word,  including  all  sexes,  ages,  and  coqditions,  "would  be 
an  absurdity,"  said  the  court;  and  the  act  was  construed  as  requiring 
the  approval  of  the  inhabitants  to  be  indicated  by  the  vote  of  a 
majority  of  the  legal  voters.*  The  court  refused  to  believe  that  Con- 
gress intended  to  deny  to  federal  revenue  officers  when  sued  in  state 
courts  for  amounts  exceeding  five  hundred  dollars  the  benefit  of  pro- 
visions for  removal  of  such  cases  to  the  federal  courts,  where  the 
right  of  removal  was  confessedly  accorded  to  them  when  sued  for 
less  than  that  sum.'  However,  where  the  apparently  absurd  mean- 
ing is  unquestionably  the  real  one,  the  law  must  stand  with  Such 
meaning  or  fall  altogether.*  By  an  absurdity  is  meant  that  which 
is  to  be  regarded  as  morally  impossible,  which  is  contrary  to  reason, 
or,  in  other  words,  which  could  not  be  attributed  to  men  in  their  right 
senses.'  Even  though  a  literal  interpretation  of  a  statute  should  not 
be  followed  where  such  interpretation  would  lead  to  an  absurd  con- 
sequence, the  fact  that  the  effect  of  the  statute  as. applied  to  a  pai- 
licular  case  may  be  inequitable  does  not  make  it  absurd  so  as  to 
justify  a  departure  from  its  plain  meaning.* 

2.  United  States  v.  Barby,  7  WalL  602;  Folsom  v.  United  States,  160  U. 
482,  19  U.  S.  (L.  ed.)  278.  S.  121, 16  S.  Ct.  222,  40  U.  S.  (L.  ed.) 

5.  Lan  Ow  Bew  v.  United  States,  363;  Pirie  v.  Chicago  TiUe,  etc.,  Co., 
144  U.  S.  47,  12  S.  Ct.  517,  36  U.  S.  182  U.  S.  438,  21  S.  Ct.  906,  45  U.  S. 
(L.  ed.)  340,  the  court  holding  that  (L.  ed.)  1171;  Eennington  v.  Hem- 
"the  general  terms  used  should  be  ingway,  101  Miss.  259,  57  So.  809, 
limited  to  those  persons  to  whom  Con-  Ann.  Cas.  1914B  392,  39  L.R.A-(N.S.) 
gress  manifestly  intended  to  apply  541;  Greenleaf  v.  Minneapolis,  etc., 
them,  and  they  wo«ld  evidaitly  be  R.  Co.,  30  N.  D.  112,  151  N.  W.  879, 
those  who  are  about  to  come  to  the  Ann.  Cas.  1917D  908;  State  v.  Taylor, 
United  States  for  the  first  time,"  etc.  33  N.  D.  76,  156  N.  W.  561,  Ann. 

4.  Walnut  v.  Wade,  103  U.  S.  683,  Cas.   1918A  583,   L.R.A.1918B    156; 

26  U.  S.  (L.  ed.)  526.  Rossmiller  v.  State,  114  Wis.  169,  89 

6.  Veaable  v.  Richards,  105  U,  S.  N.  W.  839,  91  A.  S.  R.  910,  58  L.R.A. 
636,  26  U.  S.  (L.  ed.)  1196.  93. 

6.  United  States  v.  1,960  Bags  of      7.  Note:  5  L.R.A.  343. 
Coffee,  8  Cranch  398,  3  U.  S.  (L,  ed.)       8.  Mellen  Lumber  Co.  v.  Industrial 

1021 


Digitized  by 


Google 


S  258  STATUTES  26  R.  C.  L. 

258.  Hardship  or  Injustice. — It  is  to  be  presnmed  that  the  legis- 
lature did  not  intend  a  law  to  work  a  hardship  or  injustice,  and  it  is 
a  reasonable  and  safe  rule  of  construction  to  resolve  any  ambiguity 
or  absurdity  in  a  statute  in  favor  of  a  just  and  equitable  operation  of 
the  law.*  The  terms  employed  by  the  legislature  are  not  to  receive 
an  interpretation  which  conflicts  with  acknowledged  principles  of 
justice  if  another  sense,  consonant  with  those  principles,  can  be  given 
to  them."  It  is  a  universal  rule  in  the  exposition  of  statutes  that  tiie 
intent  of  the  law,  if  it  can  be  clearly  ascertained,  shall  prevail  over 
the  letter,  and  this  is  especially  true  where  the  precise  words,  if 
con.strued  in  their  ordinary  sense,  would  lead  to  manifest  injustice.** 
And  where  it  can  be  shown  that  a  government  has  once  adopted  a 
certain  rule  of  justice  for  its  conduct,  it  is  fair  to  infer  that  in  legis- 
lating afterwards  upon  the  aaxae  subject,  it  intended  to  pursue  the 
same  rule,  unless  the  contrary  shall  be  clearly  expressed.**  Where 
a  statute  is  general  in  its  terms,  and  not  clear  and  definite  in  its  let- 
ter and  scope,  courts  may  give  it  such  a  construction  as  will  make 
its  operation  just  and  beneficial.*'    Tax  laws  should  not  be  construed 

Commission,  154  Wis.  114,  142  N.  W.  614;  St.  Louis,  etc.,  B.  Co.  v.  Taylor, 
187,  Ann.  Cas.  1915B  997,  L.R.A.  210  U.  S.  281,  28  S.Ct.  616,  52  U.  S. 
1916 A  374.  (L.  ed.)   1061;  Bnraham  v.  Hays,  3 

9.  Adams  v.  Woods,  2  Cranch'336,  Cal.  115,  58  Am.  Dec.  389;  Upfaoff  t. 
2  U.  S.  (L.  ed.)  297;  United  States  v.  Industrial  Board,  271  111.  312,  111  N. 
Heth,  3  Craneh  399,  2  U.  S.  (L.  ed.)  E.  128,  Ann.  Cas.  1917D  1,  L.R.A. 
479;  Binney  v.  Chesapeake,  etc.,  Canal  1916E  329;  State  v.  Ensley,  177  Ind. 
Co.,  8  Pet.  201,  8  U.  S.  (L.  ed.)  917;  488,  97  N.  E.  113,  Ann.  Cas.  1914D 
Wilson  v.  Roussebu,  4  How.  646,  11  1306;  Sextan  v.  Sexton,  129  la.  487, 
U.  S.  (L.  ed.)  1141;  Marriott  v.  Brune,  105  N..W.  314,  2  LJl.A.(N.S.)  708; 
9  How.  619,  13  U.  S.  (L.  ed.)  282;  Miller  v.  Detroit,  156  Mich.  630,  121 
Carroll  v.  Carroll,  16  How.  275,  14  U.  N.  W.  490,  132  A.  S.  R.  537,  16  Ann. 
S.  (L.  ed.)  936;  Pacific  Ins.  Co.  v.  Cas.  832;  Mum  v.  Kansas  City,  101 
Soule,  7  Wall.  433,  19  U.  8.  (L.  ed.)  Mo.  525, 14  S.  W.  657,  10  L.R.A.  371; 
95;  Butz  V.  Muscatine,  8  Wall.  575,  Boyd  v.  Missouri  Pac.  R.  Co.,  249  Mo. 
19  U.  S.  (L.  ed.)  490;  Carlisle  v.  Unit-  110,  155  S.  W.  13,  Ann.  Cas.  1914D 
ed  States,  16  Wall.  147,  21  U.  S.  37;  In  re  Mever,  209  N.  Y.  386,  103 
(L.  ed.)  426;  Farmers',  etc.,  Nat.  Bank  N.  E.  713,  Ann.  Cas.  1915A  263, 
\  V^^J^i^^k  ^^  ^-  §•  ^'  ^„^  ?;  i^  Ii.R.A.1915C  615;  McGannon  v.  State, 
ed.)  196;  Ryan  v  Carter,  93  U.  S.  78,  33  okla.  145, 124  Pac.  1063,  Ann.  Cas. 
23  U.  S.  (L   ed.)  807;  Broughton  v.  19143  620;  Ex  parte  Maasey,  49  Tex. 

/f  «^«  't?^  y-  f^M^'  n  ^-  ^h \^   Grim-  ^'  92  S.  W.  1083, 122  A.  S.  B. 
ed.)  896;  Heydenfeldt  v.  Daney  Gold,  704 

a  •'  ^?oo."'  rl  ^l-  ^'     n  ^^;j       Note:  48  Am.  Deo.  269. 

(L.  ed.)  995;  Chew  Heong  v.- United      in   xi    u       !     ^J^    u    o  -nr  •• 

States,  112  U.  S.  536,  5  S.  Ct  256,  „„i"-,„  ^''°™r^'  i?^    '  ^  ^*"' 
28  U.  S.  (L.  ed.)  770;  Lau  Ow  Bew  «<«,  19  U.  S.  (L.  ed.)  513. 
V.  UnHed  States,  144  U.  S.  47,  12  S.      l^-  I*onberger  t.   Rouse,   9   WalL 
Ct.  517,  36  U.  S.  (L.  ed.)  340;  Bate  ^^'  19  U.  S.  (L.  ed.)'  721. 
Refrigerating  Co.  v.  Sulzberger,  157      12.  United  States  v.  Heth,  S  Craneh 
U.  S.  1,  15  S.  Ct.  508,  30  U.  S.  (I/.  399,  2  U.  S.  (L.  ed.)  479. 
ed.)  601;  McHenry  v.  Alford,  168  U.       13.  Pumphri?s  v.   Davis,  100   Ind. 
S.  651, 18  S.  Ct.  242,  42  U.  S.  (L.  ed.)   274,  50  Am.  Rep.  788. 
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as  requiring  any  one  to  contribute  more  than  his  just  share  of  the 
public  burdens  in  the  absence  of  an  express  declaration  to  that 
effect.^^  But  where  the  language  of  the  statute  is  clear  and  unam- 
biguous and  the  intention  plain,-  it  is  the  duty  of  the  court  to  ex- 
pound the  statute  as  it  stands,  even  if  the  consequence  is  a  hardship 
or  injustice,**  especially  where  the  hardship  or  injustice  would  be 
occasional  and  exceptional.**  .  If  a  statute  of  limitations  operates 
with  apparent  hard^ip  on  a  creditor  in  some  cases,  courts  cannot 
add  to  the  statute  an  exception  in  his  favor  which  the  legislature  has 
not  seen  fit  to  provide.*^  It  was  at  one  time  urged  that  the  courts 
might  mitigate  the  rigor  of  harsh  statutes  by  adopting  a  rule  of  equi> 
table  construction  by  which  exceptions  might  be  read  into  such  stat- 
utes. But  the  proposition,  however  it  may  once  have  been  held  or 
considered,  that  the  courts,  upon  what  is  termed  an  equitable  con- 
struction or  otherwise,  may,  against  the  plain  language  of  a  statute, 
and  in  opposition  to  the  intent  clearly  expressed  by  the  words, 
mitigate  the  "violence  of  the  letter"  by  introducing  exceptions  where 
the  statute  itself  contains  none,  so  as  to  relieve  in  cases  of  hardship 
or  particular  inconvenience,  has  been  too  long  and  too  frequently 
rejected  to  be  now  the  subject  of  serious  argument  or  doubt.  Such 
doctrine,  if  it  ever  existed,  was  long  since  exploded,  and  the  rule 
now  universally  recognized  and  acted  upon  is  that,  whatever  else 
may  be  done  with  the  words  of  a  statute,  they  may  never,  in  the 
language  of  Lord  Bacon,  "be  taken  to  a  repugnant  intent."  **  That 
a  construction  of  a  statute  regulating  railroad  rates  in  such  a  manner 
as  to  deny  power  to  make  special  rates  to  competitive  points  will  in- 
jure an  industry  of  the  state  will  not  require  an  opposite  construction 
if  the  effect  of  the  latter  might  be  injurious  to  other  industries  and 
interests  connected  or  identified  with  noncompetitive  points.** 

14.  lionberger   v.   Rouae,  9   Wall.  R.  Co.  v.  Taylor,  210  U.  S.  281,  28 

468,  19  U.  S.  (L.  ed.)  72L  S.  Ct.  616.  52  U.  S.  (L.  ed.)  1061: 

16.  Priestman   v.   United   States,  4  Kearney  v.  Vann,  154  N.  C.  311,  70 

Dall.  28,  1  U.  S.  (L.  ed.)  727;  United  S,  E.  747,  Ann.  Cas.  1912A  1189. 

States   V.  1,960   Bags   of  Coffee,   8  17.  Amy  v.  Watertown,  130  U.  S. 

Cranch  398,  3  U.   S.    (L.   ed.)    602;  320,  9  S.  a.  537,  32  U.  S.  (L.  ed.) 

Hepbnm  v.  Griswold,  8  Wall.  603,  19  953,  where  a  creditor's  claim  was  held 

U.S.  (L.  ed.)  513;  Thomley  V.  United  barred   by    the    statute   although    the 

States,  113  U.  S.  310,  5  S.  Ct.  491,  28  debtor  had  evaded  service  of  process 

U.  S.  (L.  ed.)  999:  United  States  v,  for  the  express  purpose  of  securing 

Alger,  152  U.  S.  384,  14  S.  CL  635,  the  benefit  of  the  statute. 

38  U.  S.  (L.  ed.)  488;  Bate  Refriger-,  18.  Mellen  Lumber  Co.  v.  Industri- 

ating  Co.  v.  Sulzberger,  157  U.  S.  1,  al  Commision,  154  Wis.  114,  142  N. 

15  S.  a.  508,  39  U.  S.  (K  ed.)  601;  W.  187,  Ann.  Cas.  1915B  997,  L.R.A. 

Tolsom  V.  United  States,  160  V.  S.  1916A  374. 

121,  16  S.  Ct.  222,  40  U.  S,  (L.  ed.ll  19.  touisville,  etc.,  R.  Co.  v.  Com., 

3«3.  104  Ky.  226,  46  S.  W,  707,  47  S.  W. 

IB.  Pennock  v.  Dialogue^  2  Pet.  1,  210,  598,  43  L,R.A.  64L 

7  U.  S.  (L.  ed.)  327}  St.  Louis,  etc.,  .. 
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259.  Unequal  Operation  of  Statutes. — Nothing  but  dear  and  un- 
mistakable language  will  warrant  a  court  in  a  construction  which 
will  produce  injustice  by  the  unequal  operation  of  the  statutes.** 
If  the  legislature  manifests  an  intention  to  create  a  system  for  the 
government  of  any  subject,  it  is  the  duty  of  the  court  to  effectuate 
that  intention  by  such  a  oonstxuotiotn  as  will  make  the  system  con- 
sistent in  all  its  parts  and  uniform  in  its  operation.*  When  the  legis- 
lature has  clearly  laid  down  a  role  for  one  class  of  cases,  it  is  not 
readily  to  be  supposed  that  in  its  choice  of  words  and  phrases,  or  m 
the  enactment  of  various  provisions  in  the  same  act,  it  has  pre- 
scribed a  different  rule  for  another  class  of  cases  within  the  same 
reason  as  the  first ;  a  construction  which  will  avoid  such  senseless  dis- 
criminations should  be  adopted  where  the  meaning  of  the  statute  as 
evidenced  by  its  language  is  debatable.  This  is  simply  the  general 
principle  that  all  statutes  should  receive  a  reasonable  construction 
stated  in  more  concrete  form,  and  it  is  applied  with  great  persuasive- 
ness in  very  many  cases.*  Courts  should  strive  to  avoid  imputation 
of  a  design  to  distinguish  between  cases  upon  "a  course  of  reasoning 
too  unsubstantial  and  too  finely  drawn  for  the  regulation  of  human 
action."'  In  construing  an  act  of  Congress  providing  for  removal 
to  federal  courts  of  separable  controversies  in  suits  in  state  courts,  the 
court  avoided  a  construction  which  would  enable  an  alien  defendant  to 
remove  his  separate  controversy  as  against  a  citizen  while  the  citizen 
would  not  have  the  same  privilege  against  him.*  And  where  a  fine 
or  forfeiture  under  a  penal  statute  may  be  recovered  by  an  action  ot 
debt  as  well  as  by  information,  to  declare  that  an  information  was 
barred  while  an  action  of  debt  was  left  without  limitation  would 
convict  the  legislature  of  unaccountable  capriciousness  on  the  sub- 

20.  BIoMner  v.  McQuewan,  14  How.  eiican  Transp.  Co.,  24  How.  1, 16  IT. 

539,  14  IT.  S.  (L.  ed.)  532;  Lionberg-  S.  (L.  ed.)  674;  United  States  v.  Bab- 

er  V.  Rouse,  9  WaU.  468,  19  U.  S.  (L.  bitt,  1  Black  55, 17  U.  S.  (L.  ed.)  94; 

ed.)  721;  Smith  v.  Townsend,  148  U.  United  States  v.  Anderson,  9  Wall.  56, 

S.  490, 13  S.  Ct.  634,  37  U.  S.  (L.  od.)  19  U.  S.  (L.  ed.)  615;  Eyan  v.  Car- 

533.  ter,  93  U.  S.  78,  23  U.  S.    (L.  ed.) 

1.  Cleveland,  etc.,  R.  Co.  v.  Backus,  807;  Talbott  v.  Silver  Bow  County, 
133  Ind.  513,  33  N.  E.  421,  18  L,R.A.  139  U.  S.  438,  11  S.  Ct.  594,  35  U.  S. 
729.  (L.  ed.)  210;  Blagge  v.  Baldi,  162  U. 

2.  WDson  V.  Mason,  1  Crancb  45,  2  S.  439, 16  S.  Ct.  853,  40  U.  S.  (L.  ed.) 
U.S.  (L.  ed.)  49;Fawv.  Marsteller,  2  1032;  Reagan  v.  United  States,  1^ 
Craneh  10,  2  U.  S.  (L.  ed.)  191;  Way-  U.  S.  419,  21  S.  Ct.  842,  45  U.  S.  (L. 
man  v.  Southard,  10  Wheat.  1,  6  U.  ed.)  1162. 

S.    (L.    ed.)    253;    United    States  v.       8.  Faw  v.  Maiateller,  2  Cranch  9, 

North  Carolina  State  Bank,  6  Pet  29,  2  U.  S.  (L.  ed.)  191;  Duroussean  v. 

8  U.  S.  (L.  ed.)  308;  United  States  United  States,  6  Cranch  307,  3  U.  S. 

V.  Gear,  3  How.  120, 11  U.  S.  (L.  ed.)  (L.  ed.)  232. 

523;  Canon  v.  Carroll,  16  How.  275,       4.  King  v.  Cornell,  106  U.  S.  395,  1 

14  U.  S.  (L.  ed.)  936;  Moore  v.  Am-  S.  Ct.  312,  27  U.  S.  (L.  ed.)  60. 
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ject,  not  to  be  presumed.*  Where  by  language  perfectly  clear  the 
legislature  has  distinguished  between  Wo  classes  of  cases,  without  any 
apparent  reason,  it  ia  sufficient  to  say  that  it  has  clearly  done  so.' 
And  it  is  not  for  the  courts  to  vindicate  the  wisdom  of  laws  which 
it  is  their  duty  to  administer  by  departing  from  the  pltiin  language 
of  the  statute  speculating  on  probabilities  of  intention.'  Thus,  in 
construing  a  tariff  act,  Chief  Justice  Marshall  said:  "Where  the 
legislature  distinguishes  between  different  objects,  and  in  imposing  a 
duty  on  them  evidences  a  will  to  charge  them  in  different  situations,  It 
is  not  for  the  court  to  beat  down  these  distinctions  on  the  allegation 
that  they  are  capriciously  made,  and  therefore  to  be  disregarded. 
It  is  the  duty  of  the  court  to  discover  the  intention  of  the  legislature, 
and  to  respect  that  intention."  *  Though  an  act  of  Congress  allowed 
Icmgevity  pay  to  retired  officers  of  the  army,  retired  officers  of  the 
uavy  could  not  claim  longevity  pay  under  an  act  omitting  them 
from  the  class  entitled  to  it.  "We  are  not  called  on  to  explain," 
said  the  court,  "why  Congress  should  apply  one  rule  to  the  officers  of 
the  army  and  another  to  the  officers  of  the  navy."  •  Even  a  curative 
act,  entitled  on  goieral  principles  to  a  liberal  construction,  which, 
validated  certain  deeds  proved  "by  one  or  more  of  the  subscribing 
witnesses  theceto,  in  any  court  of  record,  or  before  any  judge  of  the 
superior  courts  of  the  state,"  was  held  not  to  impart  validity  to  a 
deed  proved  only  by  the  acknowledgment  of  the  grantor;  although 
it  was  conceded  that  the  legislature  probably  intended  otherwise.^" 
260.  Inconvenience. — ^Where  great  inconvenience  will  result  from 
a  particular  construction  that  construction  is  to  be  avoided,  unless 
the  meaning  of  the  legislature  be  plain.**    Where  a  statute  author- 

6.  Adams  v.  Woods,  2  Cranch  336,  In  most  oases,  if  not  all,  proof  of  ao- 

2  U.  S.  (L.  ed.)  297.  knowiedgment  would  be  deemed  more 

6.  Thornley  ▼.  United  States,  113  satisfactory  than  by  witnesses ;  but  the 
U.  S.  310,  6  S.  Ct.  491,  28  U.  S.  (Xi.  legislature  having  made  a  distinction 
ed.)  999.  betwem  the  cases,  whether  it  was  in- 

7.  Merchants'  Ins.  Co.  v.  Ritchie,  5  tentional  or  not,  reasonable  or  onrea- 
Wall.  541,  18  U.  S.   (L.  ed.)  640.  sonable,  the  court  are  bound  by  the 

8.  Pfflinington  v.  Coze,  2  Craneh  33,  elearly  eispressed  language  of  the  act." 
2  U.  S.  (i,  ed.)  199.  11.  Wilson  v.  Mason,  1  Cranch  45, 

9.  Thornley  v.  United  States,  113  2  U.  S.  (L.  ed.)  29;  United  States  v. 
U.  S.  310,  5  S.  Ct.  491,  28  U.  S.  (L.  Fisher,  2  Cranch  358,  2  U.  S.  (L.  ed.) 
ed.)  999.  304;  Bate  Refrigerating  Co.  y.  Sulz- 

10.  Denn  v.  Reid,  10  Pet.  524,  9  U.  berger,  157  U.  S.  1,  15  S,  Ct.  508,  39 
S.  (L.  ed.)  519,  where  Justice  McLean  U.  S.  (L.  ed.)  601;  Knowlton  v. 
said:  "We  are  unable  to  say  why  the  Moore,  178  U,  S.  41,  20  S.  Ct.  747, 
benefits  of  this  statute  were  given  to  44  U.  S.  (L.  ed.)  969;  State  v.  Birm- 
those  who  held  under  deeds  proved  by  ingham  Water  Works  Co.,  185  Ala. 
the  subscribing  witnesses,  and  witUield  388,  64  So.  23,  Ann.  Cas.  1916B  166; 
from  those  whose  deeds  were  proved  Uphoff  v.  Industrial  Board,  271  111. 
by  the  aoknowledgmemt  of  tiie  grantor.  312,  111  N.  E;  128,  Ann.  Cas.  1917D 
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ized  municipal  aid  to  a  railroad  corporation  only  on  the  aesent  of  "a 
majority  of  the  legal  voters  of  a  township,"  the  court  presumed  that 
all  qualified  voters  who  absented  themselves  from  a  meeting  duly 
called  assented  to  the  expressed  will  of  a  majority  of  those  voting, 
since  "any  other  rule  would  be  productive  of  the  greatest  incon- 
venience, and  ought  not  to  be  adopted,  unless  the  legislative  will  to 
that  effect  is  clearly  expressed."**  But  when  the  language  of  the  act 
is  plain,  free  from  ambiguity,  and  devoid  of  uncertainty,  there  is  no 
room  for  construction,  and  inconvenience  following  the  enforcement 
of  the  law  as  expressed  can  have  no  weight  in  the  construction  of 
the  statute.*'  When  a  statute  is  clear  and  imperative,  reasoning  ab 
ihconvenienti  is  of  no  avail.  It  is  the  duty  of  the  court  to  execute 
it.**  If  the  intention  of  the  legislature  be  expressed  in  terms  which 
are  sufficiently  intelligible  to  leave  no  doubt  in  the  mind  when  the 
words  are  taken  in  their  ordinary  sense,  it  would  be  going  a  great 
way  to  say  that  a  strained  interpretation  must  be  put  upon  ihim  to 
avoid  an  inconvenitence  which  ought  to  have  been  contemplated  in 
the  legislature  when  the  act  was  passed,  and  which,  in  their  opinion, 
was  probably  overbalanced  by  the  particular  advantage  it  was  calcu- 
lated to  produce.**  It  is  better  to  submit  to  a  temporary  incon- 
venience than  to  set  the  laws  all  afic^it  by  laying  down  a  canon  of 
construction  which  leaves  the  plain  words  and  seeks  to  spell  ont,  or 
guess  at,  the  supposed  intent  of  the  legislature,  contrary  or  supple- 
mentary to  that  which  is  clearly  embodied  in  the  words  it  has  used.** 
The  argument  ab  inconvenienti  does  not  address  itself  to  the  court 
■with  much  force  where  it  amounts  merely  to  an  assertion  that  an  act 
"is  defective  in  some  of  its  details,  and  doefi  not  reach  all  the  eases 
which  ought  to  be  provided  for."  *'    And  of  course,  considerations 

1,  L.R.A.1916E  329;  Weaver  v.  Qregg,       13.  LouiavJUe,  etc.,  R.  Go.  v.  Com., 
6  Ohio  St.  547,  67  Am.  Dee.  356.  104  Ky.  226,  46  S.  Wv  707,  47  S.  W. 
Note:  5  L.R.A.  S43.  210,  598,  43  L.R.A.  541;  Walker  v. 
See  BanKbUptct,  vol.  3,  p.  176.  Spokane,  62^  Wash.  312,  113  Pae.  775, 
In  United  States  v.  Borr,  159  U.  S.  j^j^i.  Gas.  1912C  994. 
78,  15  8.  Ct.  1002,  40  U.  S.  (L  ed.)       14.  Cherokee  Tobacco,  11  WaU.  616, 
.  '   ^^I^l^.  provisions  m   the   Tanff  20  U.  S.  (L.  ed.)  227;  Claflin  v.  Corn- 
Act  of  1894  %ete  held  not  to  opei-ate  „„n^ealth  Ins.  Go.,  110  U.  S.  81,  3 
upon  unported  goods  where  the  entry  g  ^^^  5^,7  38  U.  S.  (L.  ed.)  76;  Amy 
thereof  was  hquidated  at  the  custom  „  Tir.*«_ti-™   ioa  tt   o    aon   no    ni 
house  on  the  dav  when  the  a*t  was  ^'  Watertown,  130  U,  S.  320,  9  S.  Ct. 
sSbvthepSdS  mrtlvSjau^  ^3^'  ^2  U.   S.    (L.  ed.)   953;  United 

?rStlghfnrsrb;^conL':r«::  ^^*f«j-.?^^\^';T  \\-  3 ''  ^■' 

as  to  turn  what  was  intended  to  secure  ^t- "«»-  fl  U.  b.  (I*  ed.)  101. 

a  period  of  time  to  enable  business  lo-  United     States     v.     Fisher,     2 

men  to  act  understandingly  under  the  Cranch  358,  2  U.  S.  (L.  ed.)  304. 

new  law  into  a  source  of  confusion  16.  Merritt  v.  Welch,  104  U.  S.  694, 

and  mischief  to  the  contrary."  26  U.  8.  (K  ed.)  896. 

12.  Cass  County  v.  Johnston,  95  U.  17.  United    States    t.    Dickson,    15 

8.  360,  24  U.  S.  (L.  ed.)  416.  Pet.  141,  10  U.  S.  (L.  ed.)  689. 
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of  incoDTenience  axe  of  no  importance  where  they  operate  equally 
against  each  of  two  opposite  constructions.** 

261.  MischieTous  or  Disastrous  Consequences  Generally. — ^If  tb* 
language  is  clear,  and  the  intent  manifest,  there  is,  of  course,  n.' 
room  for  presumptions.  But  if,  on  the  other  hand,  the  language  it 
not  clear,  and  it  is  obvious  that  by  a  particular  construction  in  t 
doubtful  case  great  public  interests  would  be  endangered  or  sacrificed; 
the  court  ought  not  to  presume  that  such  construction  was  intended 
by  the  makers  of  the  law.*'  A  statute  will  not  be  so  construed  as  to 
work  public  mischief,  unless  required  by  clear,  unequivocal  words, 
especially  if  the  statute  be  chiefly  to  subserve  individual  interests.** 
Doubtful  statutory  provisions  defining  the  jurisdiction  of  courts 
should  be  so  interpreted  as  to  maintain  the  'jurisdiction  of  legal 
tribunals.*  In  one  case  the  supreme  court  declared  it  impossible 
to  adopt  a  construction  of  an  act  of  Congress  which  would  lead  to 
the  result  that  no  court  of  the  country,  national  or  state,  would  have 
jurisdicti<«i  of  patent  suits  involving  a  less  sum  or  value  than  five 
hundred  dollars.*  A  court  should  be  astute  in  avoiding  a  construc- 
tion which  may  be  productive  of  much  litigation  and  insecurity  of 
a  multitude  of  titles.'  No  statute  should  be  so  construed  as  to 
protect  a  fraud,  for  it  is  not  to  be  presumed  that  the  legislature 
so  designed  it.*  But  even  though  a  particular  construction  may 
encourage  fraudulent  practices,  the  duty  of  the  court  ends  in  con- 
struing the  statute  in  accord  with  the  manifest  purpose  of  the  law- 
makers.' 

262.  Impairment  of  Prerogatives  of  Government. — When  a  statute 
which  proposes  to  regulate  proceedings  in  suits  is  general,  and  a 
doubtful  application  of  ita  terms  to  government  suits  would  devest  the 
public  of  rights  and  violate  a  principle  of  public  policy,  and  would 
make  provisions  contrary  to  the  policy  which  the  government  has 
indicated  by  many  acts  of  previous  legislation — in  such  case  the  sfat- 
iite  ought  not  to  be  construed  to  impair  the  settled  prerogatives  of 
the  government.*  It  has  been  held  that  an  act  providing  for  the 
appointment  of  a  commission  to  close  out  a  state  Uquor  dispensary 
business  should  not,  unless  required  by  express  language  or  over- 
whelming implication  from  the  text,  be  so  construed  as  intended  to 

18.  United    States    v.    Dickson,    15  3.  Sui^tt  v.  Lopice,  8  How.  48,  12 
Pet.  141,  10  U.  S.  (L.  ed.)  689.  U.  S.  (L.  ed.)  982;  DooUttle  v.  Bry, 

19.  Pickering    v.    Day,    3    Houst.  an,  14  How.  563,  14  U.  S.   (L.  ed.) 
(Del.)    474,   95  Am.   Dec.   291.     See  543. 

Bankruptcy,  vol.  3,  p.  175.  4.  Rogers  v.  Brent,  5  Gilman  (Dl.) 

20.  People  v.  Laxnbier,  5  Denio  (N.   573,  50  Am.  Dec.  422. 

T.)  9,  47  Am.  Dec.  273.  5.  Tiemey  v.  Ledden,  143  la.  286, 

1.  Abbott  V.  Gateh,  13  Md.  314,  71  121  N.  W.  1059,  21  Ann.  Cas.  105. 
Am.  Dec.  635.  6.  United  States  v.  Shaw,  39  Fed. 

2.  In  re  Hohorst,  150  U.  S.  653,  14  433,  3  L.R.A.  232. 
S.  Ct.  221,  37  U.  S,  (L.  ed.)  1211. 
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devest  the  state  of  its  right  of  property  in  the  assets  of  that  govern- 
mental agency,  and  to  endow  the  commissioners  with  a  right  and 
title  to  the  property  which  place  it  so  beyond  the  control  of  the  state 
as  to  authorize  a  judicial  tribunal  to  take  the  assets  of  the  state  out  of 
the  hands  of  those  selected  to  manage  the  same,  and,  by  means  of  a 
receiver,  to  administer  such  assets  as  property  affected  by  a  trust, 
irrecoverable  in  its  nature,  and  thus  to  dispose  of  the  same  without 
the  presence  of  the  state.'  It  would  be  unreasonable  "to  construe  an 
act  of  Congress  in  such  a  manner  as  would  enable  individuals  to 
hamper  the  commerce  of  the  country  with  foreign  nations,  or 
embarrass  the  treaty  mtdcing  power  in  its  negotiations  with  foreign 
governments.*  It  cannot  be  supposed,  without  very  plain  words  to 
show  it,  that  Congress  intended  to  give  to  the  states  the  power  of  pre- 
scribing the  rules  of  evidence  in  trials  for  offenses  against  the  United 
States,  and  thus  in  effect  place  the  criminal  juriq)rudence  of  one 
sovereignty  under  the  control  of  another."  "We  cannot  impute  to 
Congress,"  said  the  supreme  court  of  the  United  States  in  a  suit  to 
cancel  a  patent  for  an  invention,  "the  intention  of  narrowing  the 
appella,te  jurisdiction  of  this  court  in  a  suit  brought  by  the  United 
States  as  a  sovereign  in  respect  of  alleged  miscarriage  in  the  exercise 
of  one  of  its  functions  as  such,  deeply  concerning  the  public 
interests."  *• 

263.  Violation  of  Law  of  Nations  or  Treaties. — A  statute  ought 
never  to  be  construed  to  violate  the  law  of  nations,  if  any  other  j)os- 
sible  construction  remains,  and  consequently  an  act  of  Congress  can 
never  be  construed  to  violate  neutral  rights  or  to  affect  neutraJ  com- 
merce further  than  is  warranted  by  the  law  of  nations  as  understood 
in  this  country."  Before  the  courts  will  impute  to  Congress  an 
intention  to  violate  the  provisions  of  a  treaty,  that  intention  must 
be  clearly  and  unequivocally  manifested,  and  the  language  of  the 
law  which  is  supposed  to  constitute  the  violation  must  admit  of  no 
other  reasonable  construction."  This  rule  operates  with  special 
force  where  a  conflict  would  lead  to  the  abrogation  of  a  stipulation 
in  a  treaty  making  a  valuable  cession  to  the  United  States,**  or  where 

7  Murray  v.  Wilson  DistiUmg  Co.,  H.  Talbot  v.  Seeman,  1  Cranch  1, 
213  U.  S.  151,  29  S.  Ct.  458,  53  U.  S.  2  U.  S  (L.  ed  )  15 ;  Muiray  v.  The 
(h  ed  )  742  Betsy,  2  Cranch  64,  2  U.  S.  (L.  ed.) 

8  Brown  v.  Duchesne,  19  How.  183,  208;  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
15  U    S.    (L.  ed.)    595,  interpreting   (Ky.)  460,  22  Am.  Dec.  41. 

the  patent  laws  with  respect  to  the  12.  United    States    v.    Forty-three 

e  tent    of    exclusive    rights    granted  Gallons  of  mdskey,  108  U.S.  491,  2 

therein  to  a  patentee.                    _  S.  Ct.  906,  27  U    S.   (L.  ed.)   mi, 

9  United  States  v.  Reid,  12  How.  Frost  v.  Wenie,  157  U.  S.  46,  15  S. 
3Ci;  13  U  S    (L.  ed.)  1023.  Ct.  532,  39  U.  S.  (L.  ed.)  614. 

10.  United  States  v.  American  Bell  18.  United  States  v.  Forty-three 
Telephone  Co.,  159  U.  8.  548,  16  S.  Gallons  of  Whiskey,  108  U.  S.  481, 
S:  69;^  U.  S.  (L  ed.)  255.  2  S.  Ct.  906,  27  U.  S.  (L.  ed.)  803. 
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the  alleged  violation  of  a  treaty  is  found  in  an  act  of  Congress 
declared  in  its  title  to  be  an  act  to  execute  certain  stipulations  in  that 
treaty.**  However,  if  the  statute  is  clear  and  unambiguous,  the 
prior  treaty  must  yield  to  the  extent  of  any  repugnancy  between 
them." 

264.  Imputation  of  Bad  Faith  to  State  or  United  States. — A  state 
statute  or  an  act  of  Congress  will,  if  possible,  be  construed  so  as  not 
to  convict  the  state  or  the  United  States  of  a  breach  of  good  faith.** 

Aids  to  Construction 

265.  In  GeneraL— In  interpreting  an  ambiguous  statute  the  ques- 
tion is  what  the  words  used  therein  meant  to  those  using  them,  and 
to  ascertain  this  the  court  should  examine  the  statute  in  the  light 
of  the  history  of  its  enactment,*'  the  contemporary  history  of  the 
conditions  and  situation  of  the  people,**  the  economic  and  sociologic 
poUcy  of  the  state,  its  constitution  and  laws,  and  all  other  matters 
of  common  knowledge  within  the  limits  of  their  jurisdiction.** 
Prior  legislation  on  the  subject,**  the  entire  legislation  at  the  time, 
and  the  reasonableness  or  otherwise  of  one  construction  or  the  other, 
are  matters  competent  for  consideration.*  The  legislative  intent  that 
controls  in  the  construction  of  statutes  has  reference  to  the  legisla- 
ture which  passed  a  given  act,  and  that  intent  is  indicated  by  the 
action  of  the  legislature  and  not  by  its  failure  to  act.  On  account 
of  a  disagreement  between  the  two  houses,  the  legislature  might  be 
unable  to  pass  an  act  carrying  an  appropriation  for  a  particular  de- 
partment or  office,  and  yet  for  the  same  reason  be  unable  to  pass  a  bill 
repealing  a  statute  which  creates  an  office  or  fixes  the  salary  of  a  par- 
ticular officer.    In  such  a  case  the  failure  to  make  an  appropriation  for 

14.  Chew  Heong  v.  United  States,  Pac.  450,  6  Ann.  Cas.  298,  70  L.R.A. 
112  U.  S.  536,  5  S.  Ct.  255,  28  U.  S.  450;  Clongh  v.  Boston,  etc.,  R.  Co.,  77 
(L.  ed.)  770.  N.   H.  222,   90   Atl.  863,   Ann.   Cas. 

15.  Cherokee  Tobacco,  11  Wall.  616,  1015B  1195;  State  v.  Clausen,  85 
20  U.  S.  (L.  ed.)  227;  Pong  Yue  Ting  Wash.  260,  148  Pac.  28,  Ann.  Cas. 
V.  United  States,  149  U.  S.  698,  13  S.  1916B  810. 

Cl.  1016,  37  U.  S.  (L.  ed.)  905.  20.  Merchants  Nat.   Bank  v.   Unit- 

16.  United  States  v.  Hosmer.  9  ed  States,  214  U.  S.  .S3,  29  S.  Ct.  r)93. 
Wall.  432,  19  U.  S.  (L.  ed.)  662;  53  U.  S.  (L.  ed.)  900;  Lekis  Pub.  Co. 
Ketchum  v.  St.  Louis,  101  U.  S.  306,  v  Morgan,  229  U.  S.  288,  33  S.  Ct. 
25  U.  S.  (L.  ed.)  9d9;  United  States  867,  57  U.  S.  (L.  ed.)  1190;  Carrigan 
V  Taylor,  104  U.  S.  216,  26  U.  S.  (L.  v.  Stillwell,  99  Me.  434,  59  Atl.  683, 
ed.)  721;  Red  Rock  v.  Henry,  106  U.  68  L.R.A.  386;  Clough  v.  Boston,  etc., 
S.  596,  1  S.  Ct.  534,  27  U.  S.  (L.  ed.)  R.  Co.,  77  N.  H.  222,  90  Atl.  863, 
251;  United  States  v.  Central  Pac.  R.  Ann.  Cas.  1915B  1195. 

Co.,  118  U.  S.  235,  6  S.  Ct.  1038,  30  1.  Clough   v.  Boston,  etc.,   R.   Co., 

U.  3.  (I*  ed.)  173.  77  N.  H.  222,  90  Atl.  863,  Ann.  Cas. 

17.  See  infra,  par.  271.  1915B  1195;  Erie  R.  Co.  v.  Steinberg, 

18.  See  infra,  par.  268.  94  Ohio  St.  189,  113  N.  E.  814,  Ann. 

19.  State  V.  KeUy,  71  Kan.  811,  81  Cas.  1917E  661,  L.R.A.1917B  787. 
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the  o^ce  would  be  no  more  indicative  of  the  legislative  intent  than 
the  failure  to  repeal  the  salary  statute  would  be  indicative  of  the 
legislative  intent.* 

266.  Preamble. — The  preamble  usually  contains  the  motives  and 
inducements  to  the  making  of  the  act,  and  resort  to  the  preamble 
may  therefore  be  useful  in  ascertaining  tiie  causes  which  led  to  the 
passage  of  the  act  or  the  mischiefs  intended  to  be  remedied  thereby.* 
It  may  be  resorted  to,  to  aid  in  the  construction  of  the  enacting 
clause,  when  any  ambiguity  exists,*  and  is  especially  helpful  when  the 
ambiguity  is  not  simply  that  arising  from  tiie  meaning  of  particular 
words,  but  such  as  may  arise  in  re^ct  to  the  general  scope  ana 
meaning  of  a  statute.'  As  sometimes  expressed,  it  is  the  key  to  open 
the  mind  of  the  makers  of  the  law.*  The  preamble  is,  however,  not 
an  essential  part  of  the  act,'  and  cannot  enlarge  or  confer  powers,' 
nor  control  the  words  of  the  act  vmless  they  are  doubtful  or  ambig- 
uous.* Hence  it  has  been  held  that  the  necessity  of  resorting  to  it 
in  order  to  ascertain  the  true  intent  and  meaning  of  the  legislature  is 
fatal  to  any  claim  which  by  ordinary  rules  of  interpretation  can  be 
sustained  only  by  dear  and  unambiguous  language.^*    It  has  been 

2.  Eeed  v.  Huston,  24  Idaho  26, 132  U.  S.  174,  10  S.  Ct,  68,  33  U.  S.  (L. 

Pae.  109,  Ann.  Cas.  1915A  1237.  ed.)  302;  State  v.  Ohio  Oil  Co.,  150 

5.  Beaty  v.  Knowler,  4  Pet.  152,  7  Ind.  21,  49  N.  B.  809,  47  L.B.A.  627; 
U.  S.  (L.  ed.)  813;  Binghamton  Goodell  v.  Jackson,  20  Johns.  (N.  Y.) 
Bridge,  3  WaU.  61,  18  U.  8.  (L.  ed.)  693,  11  Am.  Dec.  351. 

137;  Montesquien  v.  Heil,  4  La.  51,  Note:  Ann.  Cas.  1917C  502,  503. 

23  Am.  Dec.  471;  State  v.  Loden,  117  8.  Yazoo,  etc.,  E.   Co.  v.   Thomas, 

Md.  373,  83  Atl.  564,  Ann.  Cas.  1913E  132  U.  8.  174,  10  8.  Ct.  68,  33  U.  8. 

1300,  40  L.R.A.(N.S.)  193;InreRog-  (L.  ed.)   302;  Gemmer  v.  State,  163 

era,  7  East  L.  Rep.   (Can.)   212,  15  Ind.  150,  71  N.  E.  478,  66  L.RJL  82; 

Ann.  Cas.  1167.  State  v.  Ohio  OU  Co.,  150  Ind.  21,  49 

Note:  Ann.  Cas.  1917C  500  et  seq.  N.  K  809,  47  L.R.A.  627;  Bynum  v. 

4.  Beard  v.  Rowan,  9  Pet.  301,  9  Clark,  3  McCond  L.   (S.  C.)  298,  15 

U.  8.  (L.  ed.)  135;  Brown  v.  Erie  R.  Am.  Dec.  633. 

Co.,  87  N.  J.  L.  487,  91  Atl.  1023,  9.  Yazoo,  etc.,  R.  Co.  v.  Thomas,  132 

Ann.  Cas.  1917C  496  and  note;  By-  U.  8.  174,  10  8.  Ct.  68,  33  U.  S.  (L. 

num  V.  Clark,  3  McCord  L.   (S.  C.)  ed.)  302;  State  v.  Ohio  Oil  Co.,  150 

298,  15  Am.  Dec.  633;  Garrick  v.  Flo-  ind.  21,  49  N.  E.  809,  47  L.R.A.  627; 

rida  Cent.,  etc.,  R.  Co.,  53  8.  C.  448,  Montesquieu  v.  Heil,  4  La.  51,  23  Am. 

31  8.  E.  334   69  A    8.  R   874;  Suth-  j^^^  471.  Brown  v.  Erie  R.  Co.,  87 

erland  V.  D^n,  1  Tex.  250,  46  Am  jj  j   l.  487,  91  Atl.  1023,  Ann.  Cas. 

w'u^^il^  °i  w^T"*   WQ  Tr°%  1917C  496  and  note;  Hart  v.  Albany, 

il??n  R7r'                  ^  9  Wend.   (N.  Y.)  571,  24  Am.  D«! 

6.  cSw  Min.  Co.  V.  South  Caro-  ^^^'  f^^T^f^^-  n'^'Sa*  l„T 
lina,  144  U.  8.  550,  12  8.  Ct.  689,  36  &R- (Pa.)  151,  8  Am  Dec  682;  Suth- 
U   8    (L  ed.)  537.  erland  v.  DeLeon,  1  Tex.  260,  46  Am. 

6.  Montesquieu  v.  Heil,  4  La.  51,  23  Dec.  100  and  note;  Huntworth  v. 
Am.  Dec.  471  (citing  6  Bae.  Abr.  381).   Tanner,  87  Wash.  670,  152  Pac  523, 

Note:  Ann.  Cas.  1917C  500.  Ann.  Cas.  1917D  676. 

7.  Yazoo,  etc.  R.  Co.  v.  Thomas,  132      10.  Yazoo,  etc,  B.  Co.  t.  Thomas, 
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stated  by  some  courts  as  the  general  rule  tibat  if  tiieerd  is  a  broods 
proposition  expressed  in  the  act  than  is  suggested  in  the  pieawhle, 
the  body  or  enacting  part  of  the  law  wUl  prevail  over  the  pteombla 
But  if  the  body  of  the  act  can  be  given  a  oonBbmction  tib^i  is  coiv 
sistent  with  the  purpose  as  declared  in  the  preamble,  it  will  be  sa 
construed.** 

267.  Title;  Chapter  or  Section  Heading,  etc^-~Qriginally  in  the 
English  courts  the  title  was  hdd  to  be  no  part  of  tJie  act^  It  was  gen- 
arally. framed  by  the  derk  of  the  hotee.of  Parliament  where  the 
act  originated,  and  was  intended  only  as  a  mecms  of  convenient  refer- 
once.**  It  is,  however,  now  the  generally  accepted  view  both  in  Eng- 
land and  in  this  country  that  the  title  of  an  act  is  so  far  a  part  of  the 
same  that  it  may  be  resorted  to  where  the  meaning  of  the  act  is 
ambiguous,  for  the  purpose  of  ascertaining  the  true  meaning.**  As 
said  by  Chief  Justice  Marshall  in  an  early  case:  "Where  the  mind' 
labors  to  discover  the  deeign  of  the  legidature,  it  seizes  everything 

132  U.  S.  174,  10  8.  Ct,  68,  33  U.  S.  140  111.  486,  37  N.  E.  80,  41  A;  S.  K. 

(L.  ed.)  302.  304  and  note,  23  L.B.A.  821;  Victor 

11.  Huntworth  v.  Tanner,  87  Wash.  Chemical  Works  v.  InduBtrial  Board, 
670,  162  Pac  523,  Ann.  Cas.  1917D  274  lU.  11,  113  N.  B.  173,  Ann.  Cas. 
676.  1918B  627;  State  v.  Roby,  142  Ind. 

Note:  Ann.  Cas.  1917C  501.  168,  41  N.  E.  145,  51  A.  S.  B.  174  and 

12.  Hadden  v.  Barney,  5  Wall.  107,  note,  33  L.R.A.  213;  Rushville  v.  Rush- 
18  U.  S.  (L.  ed.)  518;  State  v.  Bolden,  ville  Natural  Gas  Co.,  132  Ind.  575, 
107  La.  116,  31  So.  393,  90  A.  S.  K.  28  N.  E.  853,  15  LJI.A.  321;  Lederer 
280;  Buigett  v.  Buigett,  1  Ohio  469,  r.  Colonial  Invest  Co.,  130  la.  157, 
13  Am.  Dee.  634.  106  N.  W.  357,  8  Aim.  Cas.  317;  Boa- 
Note:  Ann.  Caa.  lOlSA  76.  worth  v.  State  University,  166  Ky. 
IS.  United     States     v.     Fisher,     2  436, 179  S.'  W.  403,  L.B.A.  1917B  808; 

Craneh  358,  2  U.   8.    (L.  ed.)    304;  State  v.  Bolden,  107  La.  116,  31  So. 

United  States  v.  Palmer,  3  Wheat  610,  393,  90  A.  S.  R.  280;  Baker's  Succes- 

4  U.  S.  (L.  ed.)  471;  Myer  v.  Western  sion,  129  La.  74,  55  So.  714,  Ann. 

Car  Co.,  102  U.  S.  1,  26  U.  S.  (L.  ed.)  Cas.  1912D  1181;  NaUey  v.  Home  Ina. 

59;   Holy  Trinity   Church  v.   United  Co.,  250  Mo.  452, 157  S.  W.  769,  Ann. 

States,  143  U.  S.  457,  12  S.  Ct.  511,  Cas.  1915A  283;  Stockton  v.  Central 

36  U.  S.  (L.  ed.)  226;  Coosaw  Mia.  R.  Co.,  50  N.  J.  Eq.  52,  24  Att.  964, 17 

Ca  v.  South  Carolina,  144  U.  8.  550,  LJI.A.  97;  State  v.  Lewis,  142  N.  C. 

12  S.  Ct.  689,  36  U.  S.  (L.  ed.)  537;  626,  55  S.  E.  600,  9  Ann.  Cas.  604, 

Price  V.  Fcarest,  173  U.  S.  410,  19  7  L.R.A.(N.S.)  669;  State  v.  Olson, 

S.  Ct  434,  43  U.  S.  (L.  ed.)  749;  Pat-  26  N.  D.  304,  144  N.  W.  661,  L.R.A. 

terson  v.  The  Endora,  190  U.  8.  169,  1918B   975;    Burgett   v.    Burgett,    1 

23  8.  Ct.  821,  47  U.  8.  (L.  ed.)  1002;  Ohio  469,  13  Am.  Dec.  634;  State  v. 
White  V.  United  States,  191  U.  S.  545,  Mulhem,  74  Ohio  St.  363,  78  N.  E. 

24  S.  Ct  171,  48  U.  S.  (L.  ed.)  295;  507,  6  Ann.  Cas.  856;  Richards  v. 
Petri  v.  P.  E.  Creelman  Lumber  Co.,  Market  Exch.  Bank  Co.,  ^Sl  Ohio  St 
199  U.  S.  487,  26  S.  Ct  133,  60  U.  S.  348,  90  N.  E.  1000,  26  L.R.A.(N.S.) 
(L.  ed.)  281;  Blakeney  v.  Blakeney,  6  99;  Garriek  t,  Florida  Cent.,  etc.,  B. 
Port.  (Ala.)  109,  30  Am.  Dec.  574;  Co.,  53  8.  C.  448,  31  S.  E.  334,  69 
In  re  Clark,  148  Cal.  108,  82  Pae.  760,  A.  S.  R.  874. 

113  A.  S.  R.  197,  7  Ann.  Gas.  306,  1  Notes:  41  A.  8.  B.  311:  Ann.  Cas. 
LJIA,(N.S.)    996;    Cohn  v.   People,  1915A  7«w 
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fyom  nrhich  aid  can  be  derived;  and  in  such  case  the  title  claimfi  a 
degree  of  notice  and  will  have  its  due  share  of  eonsiderati(m."** 
Thus  where  the  title  df  an  act  was  "An  act  for  the  punishment  of 
certain  crimes  against  the  United  States,"  it  was  held  that  offenses 
against  the  United  States,  not  offenses  against  the  human  race,  were 
the  crimes  which  the  legislature  intended  to  punish,  and  that  piracy 
was  not  punishable  under  the  act.**  And  under  an  act  of  Congress 
granting  money  to  the  "legal  representatives"  of  a  person,  the  money 
was  awarded  to  his  heirs,  and  not  to  his  administrator  as  assets,  part- 
ly on  the  ground  that  the  act  was  described  in  its  title  to  be  "for  the 
relief  of  t£e  heirs"  of  the  person  named.**  Where  an  act  was  enti- 
tled "An  act  to  prohibit  the  importation  and  migration  of  foreigners 
and  aliens  imder  contract  or  ^leement  to  labor,"  etc.,  the  court  was 
of  opinion  that  Congress  clearly  had  no  thoi^t  of  excluding  per- 
sons whose  toil  is  that  of  the  brain,  and,  partly  in  view  of  the  title,  a 
minister  of  the  gospel  was  adjudged  not  to  be  within  the  prohibition 
of  the  act.*'  It  is,  however,  only  when  the  meaning  of  provisions  in 
the  body  of  the  act  is  doubtful  that  resort  may  be  had  to  the  title.** 
And  the  title  cannot  control  or  vary  the  meaning  of  the  enacting 
part,  if  the  latter  is  plain  and  unambiguous,  nor,  as  a  rule,  can  the 
title  be  used  for  the  purpose  of  adding  to  the  statute  or  extending  or 
restraining  any  of  its  provisions.**    The  ambiguity  which  justifies  a 

14.  United  States  v.  Fisher,  2  S.  (L.  ed.)  618;  BriggB  v.  Walker, 
Cranch  368,  2  U.  S.  (L.  ed.)  304.        171  U.  S.  466,  19  S.  <%.  1,  43  U.  S. 

15.  United    States    v.    Palmer,    3   (L.  ed.)  24S. 

Wheat.  610,  4  U.  S.  (L.  ed.)  471.  19.  United     States     v.     Fisher,     2 

16.  Emerson  v.  Hall,  13  Pet.  409,  10  Cranch  358,  2  U.  S.  (L.  ed.)  304; 
U.  S.  (L.  ed.)  223.  And  see  Briggs  United  States  ▼.  Palmer,  3  Wheat.  610, 
V.  Walker,  171  U.  S.  466,  19  S.  Ct.  4  U.  S.  (L.  ed.)  471;  Hadden  v.  Bar- 
1,  43  U.  S.  (L.  ed.)  243.  ney  5  Wall.  107,  18  U.  S.    (L.  ed.) 

On  the  other  hand  in  Price  v.  For-  518;  United  States  v.  Union  Pac.  R. 

rest,  173  U.  S.  410,  19  S.  Ct.  434,  43  Co.,  91  U.  8.  72.  23  U.  S.   (L.  ed.) 

U.  S.  (L.  ed.)  749,  an  act  of  a  similar  224;  Yazoo,  etc.,  E.  Co.  v.  Thomas,  132 

character  entitled  "An  act  for  the  re-  U.  S.  174,  10  S.  Ct.  68,  33  U.  8.  (L. 

lief  of"  a  former  navy  oflScer  in  re-  ed.)  302;  United  States  v.  Oregon,  etc., 

spect  of  the  settlement  of  his  accounts  R.  Co.,  164  U.  S.  526, 17  S.  Ct.  165,  41 

and  directing  payment  to  him  "or  his  U.  S.  (L.  ed.)  541;  The  Oonemaugfa, 

heirs"  of  any  balance  found  due  was  189  U.  S.  30"   23  S.  Ct.  604,  47  U.  S. 

held  not  to  be  a  gift  to  his  heirs  so  aa  (L.  ed.)  854;  Patterson  v.  The  Briti.sh 

to  exclude  his  creditors  from  all  inter-  Bark  Budora,  190  U.  S.  169,  23  S.  Ct 

est    in    the    balance,    and    the    word  821,  47  U.  8.  (L.  ed.)  1002;  Cornell 

"heirs"  was  held  necessarily  to  mean  v.  Coyne,  192  U.  S.  418,  24  S.  Ct.  383, 

the  same  thing  as  personal  representa-  48  U.  S.  (L.  ed.)  504;  Lapina  v.  Wil- 

tives.  liams,  232  U.  S.  78,  84  S.  Ct.  196,  58 

17.  Holy  Trinity  Church  v.  United  U.  S.  (L.  ed.)  515;  Caminetti  v.  Unit- 
States,  143  U.  S.  457,  12  S.  Ct.  511,  ed  States,  242  U.  S.  470,  37  S.  Ct.  192, 
36  U.  S.  (L.  ed.)  226.  61  U.  S.  (L.  ed.)  442,  Ann.  Cae.  1917B 

18.  United  States  v.  Fisher.  2  1168,  L.B.A.1917P  602:  Cohn  v.  Peo- 
Cranch  368,  2  U.  S.  (L.  ed.)  304;  pie,  149  lU.  486,  37  N.  E.  60,  41  A.  8. 
Hadden  v.  Barney,  5  Wall.  107,  18  U.  R.  304  and  note,  23  L.R.A.  821;  Leder- 
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lesoxt  to  dte  title  must  arise  in  the  body  of  the  act;  ambigviity  in  the 
title  alone  createis.no  embarrassment.  Where  the  punctuation  in 
the  body  of  the  act  conforms  to  the  intent  otherwise  disclosed  there- 
in a  different  punctuation  of  corresponding  language  in  the  title  is 
of  no  consequence.  Nor  is  the  use  of  the  singular  number  in  a  title 
persuasive  against  application  of  the  plural  to  the  same  subject  mat- 
ter ia  accordance  with  the  words  of  the  act.*"  In  the  case  of  an  act 
of  Congress  it  has  been  said  that  the  title  does  not  often  give  material 
aid,  since  the  body  of  the  act,  in  so  many  cases,  has  no  reference  to 
the  matter  specified  in  the  title,*  but  when  the  title  of  an  act  corre- 
eponda  with  the  intenti<m  deduced  from  the  body  of  the  act  or  is  not 
antagonistic  thereto,  it  is  a  common  practice  of  courts  to  refer  to  the 
title  as  emphasizing  that  intention  or  not  detracting  from  it,  as  the 
case  may  be.*  Titles  to  legislative  acts  have,  in  some  of  the  states, 
come  to  possess  very  great  importance,  by  reason  of  constitutional 
provisions  which  not  only  require  that  th^y  shall  correctly  indicate 
the  purpose  of  the  law,  but  which  absolutely  make  the  tide  to  con- 

er  V.  Colonial  Invest.  Co.,  130  la.  157,  566,  2l3  U.  S.  (L.  ed.)  454;  Callawav 

106  N.  W.  357,  8  Ann.  Cas.  317;  Bos-  Connty  v.  Foster,  93  U.  S.  567,  23  U. 

■(rortfa   v..  State   University,   166   Ky.  8.    (L.   ed.)    911;    Bailey  t.    United 

436, 179  S.  W.  408,  L.R.A.1917B  808;  States,  109  U.  S.  432,  3  S.  Ct.  272,  27 

Porman  v.  S«werage,  etc.,  Board,  119  U.  S.  (L.  ed.)  988;  United  States  v. 

La.  49,  43  So.  908,  12  Ann.  Cas.  773;  Central  Pac.  R.  Co.,  118  U.  S.  235,  6 

Baker's  Succession,  129  La.  74,  55  So.  S.  Ct.  1038,  30  U.  S.  (L.  ed.)  173; 

714,  Ann.  Cas.  1912D  1181;  State  v.  Baldwin  v.  Franks,  120  U.  S.  678,  7 

Lewis,  142  N.  C.  626,  55  S.  E.  600,  S.   Ct.  656,  763,  30  U.   S,    (L.   «d.) 

9  Ann.  Cae.  604,  7  L.R.A.(N.S.)  660;  766;  United  States  v.  Auflfmordt,  l22 

State  V.  Bedmon,  134  Wis.  89,  114  N.  U.  S.  197,  7  S.  Ct,  1182,  30  U.  S.  (L. 

W.  137,  126  A.  S.  R.  1003,  15  Ann.  ed.)  1182;  KeUey  v.  Milan,  127  U.  S. 

Cas.  408,  14  L.B.A.(N.S.)  229.  139,  8  S.  Ct.  1101,  32  U.  S.  (L.  ed.) 

Note:  69  Am.  Dec.  650.  77;  McKinley  v.  Wheeler,  130  U.  S. 

20.  United  States  v.  Oregon,  etc.,  B.  630,  9  S.  Ct.  638,  32  U.  S.  (L.  ed.) 

Co.,  164  U.  S.  526,  17  S.  Ct.  165,  41  1048;  Eckloflf  v.  District  of  Columbia. 

U.  S.  (L.  ed.)  541.  135  U.  S.  240,  10  S.  Ct.  752,  34  U.  S. 

1.  Hadden  v.  Barney,  5  Wall.  107,  (L.  ed.)  120;  Coosaw  Min.  Co.  v. 
18  U.  S.  (L.  ed.)  518;  United  States  v.  South  Carolina,  144  U.  S.  550,  12  S. 
Union  Pac.  E.  Co.,  91  U.  S.  72,  23  Ct.  689,  36  U.  S.  (L.  ed.)  537;  Unit- 
U.  S.  (L.  ed.)  224;  Goodlett  v.  Louia-  ed  States  v.  Union  Pac.  R.  Co.,  148 
ville,  etc.,  R.  Co.,  122  U.  S.  391,  7  S.  U.  S,  562, 13  S.  Ct.  724,  37  U.  S.  (L. 
Ct.  1254,  30  U.  S.  (L.  ed.)  1230;  Pat-  ed.)  560;  Bate  Refrigerating  Co.  v. 
terson  v.  The  British  Bark  Eudora.  Sukberger,  157  U.  S.  1,  15  S.  Ct.  508. 
190  U.  S.  169,  23  S.  Ct.  821,  47  U.  S.  39  U.  S.  (L.  ed.)  601;  The  Delaware. 
(L.  ed.)  1002;  Cornell  v.  Coyne,  192  161  U.  S.  459,  16  8.  Ct.  516,  40  U. 
U.  S.  418,  24  S,  Ct.  383,  48  U.  S.  (L.  S.  (L.  ed.)  771;  Texas,  etc.,  R.  Co. 
ed.)   504.  V.   Interstate   Commerce   Commission. 

2.  Davidson  v.  Lanier,  4  WaU.  447,  162  U.  S.  197,  16  S.  Ct.  666,  40  U.  S. 
18  U.  S.  (L.  ed.)  577;  Smythe  v.  (L.  ed.)  940;  United  States  v.  Trans- 
Fiske,  23  Wall.  374,  23  U.  8.  (L.  ed.)  Missouri  Freight  Ass'n,  166  U.  8.  290, 
47;  United  States  v.  Union  Pac.  R.  17  8.  Ct.  540,  41  U.  S.  (L.  ed.)  1007; 
Co.,  91  U.  S.  72.  23  U.  S.  {h.  ed.)  MUlard  v.  Roberts,  202  U.  8.  429,  26 
224;  United  SUtes  v.  Norton,  91  U.  S.  S.  Ct.  674,  60  U.  S.  (L.  ed.)  1090. 

1038 


Digitized  by 


Google 


§  287  STATUTES  25  B.  C.  L. 

trol  and  exclude  from  effect  and  qperaticm  as  law  everytlung  which 
is  incorporated  in  the  body  of  the  act  but  is  not  within  the  pxirpoee 
indicated  by  the  title.*  Under  such  provisions,  the  title  is  a  patrt  of 
the  act  and  should  be  construed  as  such  in  determining  the  subject 
designed  to  be  regulated  by  the  act.*  In  some  jurisdictions  the  head- 
ings of  chapters  or  sections  of  the  code  or  of  any  other  statute  may  be 
examined  for  the  purpose  of  ascertaining  the  intention  of  the  legis- 
lature,* and  it  has  been  held  that  the  general  rule  diat  the  title  of  an 
act  cannot  be  used  to  construe  the  act,  unless  its  meaning  is  ambiguous, 
does  not  apply  to  revisions  of  statutes  where  the  revisers  have  been 
authorized  to  insert  marginal  references  to  the  original  statutes  and 
to  distribute  the  statutes  under  appropriate  titles,  divisions,  and  sub- 
jects; for  such  headings  and  the  like  in  revisions  and  codes  are 
deemed  to  be  of  somewhat  greater  effect  than  the  ordinary  titles 
to  legislative  acts,  and  to  indicate  at  least  the  nature  of  the  enact- 
ment.* There  is,  however,  authority  to  the  effect  that  the  headings  <rf 
chapters,  articles  or  sections  axe  not  to  be  considered  in  construing 
statutes;  thc^  indicia  are  mere  arbitrary  designations  inserted  for 
convenience  of  reference  by  clerks  or  revisers,  who  have  no  legisla- 
tive authority,  and  are,  therefore,  powerless  to  lessen  or  expand  the 
letter  or  meaning  of  the  law."  So  it  has  been  held  that  the  grouping 
of  the  sections  of  an  act  under  headings,  though  peculiar,  proves 
nothing,  except,  perhaps,  that  the  act  was  drafted  without  close 

.8.  Meyer  v.  Western  Car  Co.,  102  terms  used  to  describe  the  subject  mat- 

U.  S.  1,  26  n.  S.  (L.  ed.)  59;  Coosaw  ter  of  the  various  chapters  «£  the  code 

Min.  Co.  V.  South  Carolina,  144  U.  S.  are  not  to  be  considered  as  titles  to 

550,  12  S.  Ct.  689,  36  U.  S.  (L.  ed.)  aiCts  mthin  the  constitutional  provi- 

537;  Cofan  v.  People,  149  111.  486,  37  sion  that  "every  act  shall  embrace  but 

N.  E.  60,  41  A.  S.  R.  304  and  note,  23  one  subject,  and  matters  properly  con- 

L.R.A.  821;  Orvis  v.  Des  Moines  Park  nected  therewith,  iwhich  subject  shall 

Com'rs,  88  la.  674,  56  N.  W.  294,  46  be  expressed  in  the  title." 
A.  S.  R.  252;  Sawyer  v.  Botti,  147       5.  Knowlton  v.  Moore,  178  U.  S.  41, 

la.  453,  124  N.   W.  787,  27  L.B.A.  20  S.  Ct.  747,  44  U.  S.  (L.  ed.)  969; 

(N.S.)  1007;  State  v.  Bolden,  107  La.  Keyes  v.  Cyrus,  100  Cal.  322,  34  Pae. 

116,  31   So.  393,  90  A.   S.  R.  280;  722,  38  A.  S.  R.  296;  Ex  parte  Till- 

McKellar  v.  Detroit,  57  Mich.  158,  23  man,  84  S.  C.  552,  66  S.  E.  1049,  26 

N.  W.  621,  58  Am.  Rep.  357;  Stock-  L.R.A.(N.S.)  78L    As  to  the  proprie- 

ton  v.  Central  B.  Co.,  50  N.  J.  Eq.  52,  ty  of  resorting  to  the  titles  inserted 

24  Atl.  964,  17  L.R.A.  97;  Cass  Coun-  at  the  head   of  each   section  of  the 

ty  V.  Nixon,  35  N.  D.  601,  161  N.  W.  Bankruptcy  Act  of  1898,  for  the  pur- 

204,  L.R.A.  1917C  897.  pose  of  determining  the  scope  of  the 

Note:  Ann.  Cas.  1915 A  76.  provisions  and  their  relation  to  other 

And  see  supra,  par.  82  et  seq.  portions  of  the  act,  see  BANKRtrPTCy, 

4.  Ex  parte  Knight,  52  Fla.  144,  41  vol.  3,  p.  168. 
So.  786,  120  A.  S.  R.  191..   And  see       6.  St^e  v.  Lewis,  142  N.  C.  626,  65 

cases  cited  to  preceding  texi.  S.  E.  600,  9  Ann.  Cas.  604,  7  L.R.A. 

In  Sawyer  v.  Botti,  147  la.  453,  124  (N.S.)   669. 
N.  W.  787,  27  L.B.A.(N.S.)  1007,  it       7.  SUte  v.  Maorer,  255  Mo.  152, 164 

-was  held  that  the  Aort  descriptive  S.  W.  551,  Ann.  Cas.  1915C  178. 
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attention  to  mere  form.*  Very  little  significance  is  attached  to  head- 
ings in  tariflF  acts;  they  are  intended  only  for  general  suggestions  aa 
to  the  character  of  articles  within  the  schedules.*  Even  though  the 
law  may  not  in  terms  require  that  an  initiative  measure  shall  have  a 
title,  if  it  does  not  prohibit  a  title  and  one  is  affixed  it  may  be  used 
for  the  purposes  of  identification.** 

268.  History  of- the  Times,  Condition  of  the  Country,  and  Surround- 
ing Circumstances. — Where  the  language  of  a  statute  is  in  any  man- 
ner obscure  or  of  doubtful  meaning,  the  court  in  construing  such 
statute  may  with  propriety  recur  to  the  history  of  the  times  when  it 
was  passed  and  of  the  act  itself,  in  Arder  to  ascertain  the  reason  as  well 
aa  the  meaning  of  particular  provisions  in  it.**  Thus  in  construing 
the  provisions  of  the  Harter  act,  the  United  States  supreme  court 

8.  State  V.  Fontenot,  132  La.  481,  Ind.  462,  23  N.  E.  946,  7  LJt.A.  240; 
61  So.  534,  Ann.  Caa.  1915A  76.  State  v.  Eoby,  142  Ind.  168,  41  N.  Ei 

9.  Hollender  v.  Magone,  149  U.  S.  146,  51  A.  S.  R.  174,  33  L.BA.  213; 
586,  13  S.  Ct.  932,  37  U.  S.  (L.  ed.)  State  v.  KeUy,  71  Kan.  811,  81  Pac. 
860;  Seebei^er  v.  Sdilesinger,  152  U.  450,  6  Ann.  Cas.  298,  70  L.B.A.  460; 
S.  581, 14  S.  Ct.  109,  38  U.  S.  (L.  ed.)  Com.  v.  International  Harvester  Co., 
560.  131  Ky.  651,  115  S.  W.  708,  133  A. 

10.  Kieman  v.  Portland,  67  Ore.  S.  B.  266;  Fnnk  v.  St.  Panl  City  R. 
464,  111  Pac.  379,  112  Pac.  402,  37  Co.,  61  Minn.  436,  63  N.  W.  1099,  52 
L.R.A.(N.S.)  332.  A.  S.  R.  608,  29  L.BA.  208;  Lerch  v. 

11.  Preston  v.  Browder,  1  Wheat  Ifiasonla  Brick,  etc.,  Co.,  45  Mont. 
116,  4  U.  S.  (L.  ed.)  60;  Aldridge  v.  314,  123  Pac.  25,  Ann.  Cas.  1914A 
Williams,  3  How.  9, 11  TT.  S.  (L.  ed.)  346;  Bedell  v.  Moores,  63  Neb.  219,  88 
469;  United  States  v.  Union  Pac.  B.  N.  W.  243,  93  A.  S.  B.  431,  65  LJl.A. 
Co.,  91  U.  S.  72,  23  U.  S.  (L.  ed.)  740;  Clough  y-  Boston,  etc.,  B.  Co.  77 
224;  Smith  v.  Townsend,  148  U.  S.  N.  H.  222,  90  Atl.  863,  Ann.  Cas. 
490,  13  S.  Ct.  634,  37  U.  S.  (L.  ed.)  1915B  1195;  Leonard  v.  Leonia 
533;  Mobile,  etc.,  R.  Co.  v.  Tennessee,  Heights  Land  Co.,  81  N.  J.  Eq.  489, 
153  U.  S.  486,  14  S.  Ct.  968,  38  U.  Q.  87  Atl.  645,  Ann.  Cas.  1914C  749; 
(L.  ed.)  793;  Texas,  etc.,  B.  Co.  v.  In-  Wiley  v.  Solvay  Process  Co.,  215  N. 
terstate  Commerce  Commission,  162  U  y.  584,  109  N.  E.  606,  Ann.  Cas. 
S  197, 16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  1917A  314;  WooUcott  v.  Shubert,  217 
!!^"^o^^,?®J?  T;  ^ili*^,  ?,**«^'/J^*  Fv-  N.  Y.  212,  111  N.  E.  829,  Ann.  Cas. 
^J^^^^13- S}\^^'  *^nP-  ^-ik  ^**-^-  1916B  726  L.R.A.1916E  248;  Bohan 
^7;  United  States  y   Trans-MissonT,  ^    Andereon,  24  Okla.   82,  103  Pac. 

S'^-^O  ^il\   n    .A  flSllJ.-  742,  20  Ann.  Cas.  142;  Standard  Oil 

Siif^.;/   R- r;^^    M^ffW  '9^  Tt"  Co.  V.  State,  117  Tenn.  618,  100  S. 
ville,  et«.,  B.  Co.  v.  Mottley,  219  U.  ,„    _„-    m  V  d  *  /vro  \    imc     t^i 
•S467,3lS.Ct.265,55U.S.(L.ed.)   W.   /05,  10  L.B.A.(N.S.)   1015;  Ma- 

297,  34  L.B.A.(N.S.)  671;  Standard  L""!/'  ^'^'i^^  ^^^  ^®°?A„f  ^'o ^"^ 
OU  Co.  V.  United  States,  221  U.  S.  1,  S.  W.  798,  121  A.  SB.  1002;  State 
31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  619;  ▼•  Clausen,  85  Wash.  260,  148  Pac.  28, 
Snrgart  v.  Baker,  229  U.  S.  187,  33  ^^^-  Cas.  1916B  810;  Huntworth  v. 
S.  Ct.  645,  57  U.  S.  (L.  ed.)  1143;  Tanner,  87  Wash.  670,  162  Pac.  523, 
Lapina  v.  Wil'iams,  232  U.  S.  78,  34  Ann.  Cas.  1917D  676. 
S.  Ct.  196,  58  U.  S.  (L.  ed.)  516;  Note:  19  A.  S.  B.  403. 
Western,  etc.,  B.  Co.  v.  State,  (Ga.)  14  And  see  Jxtoioial  Noticb,  vol  16,  p. 
L.B.A.  438;   State  v.   Haworth,  122  1091  et  seq. 
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remarked  that  the  exigeocies  which  led  to  th«  passage  of  the  act  were 
graphically  set  forth  in  a  petition  addressed  by  the  Glasgow  Com 
Trade  Association  to  the  Marquis  of  Salisbury  and  embodied  in  a 
report  of  the  Committee  on  Interstate  and  Foreign  Commerce  to  the 
House  of  Representatives,  and  that  "as  part  of  the  history  of  the  times, 
this  is  a  proper  subject  of  consideration."*'  The  condition  of  the 
country  when  the  act  was  passed,  and  other  circumstances  surround- 
ing its  enactment,  may  also  properly  be  considered  in  construing  it,** 
and  it  has  sometimes  been  said  that  the  first  step  in  the  application 
and  interpretation  of  an  amendment  to  a  statute  is  to  consider  the 
conditions  existing  prior  to  its  adoption,  so  as  to  ascertain  its  objects 
and  purpose.**  The  circumstances  attending  the  adoption  of  an  act 
may  be  adverted  to,  not  because  they  will  in  any  ev«it  warrant  the 
court  in  construing  the  act,  in  the  slightest  degree,  different  from 
what  the  language  imports,  but  because  they  enable  the  court  to  as- 
certain what  was  meant  by  the  legislature,  the  language  employed  by 
it  being  ambiguous  and  of  doubtful  significance.**  While  the  legis- 
lative history  of  an  act  may  be  looked  to  as  throwing  light  upon  its 
meaning  and  purpose,  in  determining  whether  an  act  is  an  amenda- 
tory or  independent  act,  no  controlling  importance  can  be  attached 
to  the  fact  that  the  bill  in  question  was  first  introduced  as  an  inde- 

12.  The  Delawart^  161  U.  S.  459,  U.  S.  (L.  ed.)  975;  Mobile,  etc.,  R.  Co. 
16  S.  Ct.  516,  40  U.  S.  (L.  ed.)  77L  v.  TemiMsee,  153  U.  S.  486,  14  S.  Ct. 

13.  Preston  v.  Browder,  1  Wheat.  968,  38  U.  S.  (L.  ed.)  793;  Wisconsin 
115,  4  U.  S.  (L.  ed.)  50;  Dubuqu^  Cent.  B.  Co.  v.  Poreythe,  159  U.  S. 
etc.,  R.  Co.  V.  Litchfield,  23  How.  66,  46,  15  S.  Ct  1020,  40  U.  S.  (L.  ed.) 
16  U.  S.  (L.  ed.)  500;  Ex  parte  MuUi-  71;  Shaw  v.  Krflogg,  170  U.  S.  312. 
gan,  4  Wall.  2,  18  U.  S.*(L.  ed.)  281;  18  S.  Ct.  632,  42  U.  S.  (L.  ed.)  1050; 
Walcott  V.  Des  Moines  Co.,  5  Wall.  United  States  v.  Thomas,  195  U.  S. 
681,  18  U.  S.  (L.  ed.)  689;  United  418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.) 
States  V.  Anderson,  9  Wall.  56,  19  259;  Johnson  v.  Southern  Pac.  Co., 
U.  S.  (L.  ed.)  615;  Heydenfeldt  v.  196  U.  S.  1,  25  S.  Ct.  158,  49  U.  S. 
Daney  Gold,  etc.,  Min.  Co.,  93  U.  S.  (L.  ed.)  363;  United  States  v.  Whit- 
634,  23  U.  S.  (L.  ed.)  995;  Jennison  ridge,  197  U.  S.  135,  25  S.  Ct.  406. 
V.  Kirke,  98  U.  S.  453,  25  U.  S.  (L.  49  U.  S.  (L.  ed.)  696;  Wright  v. 
ed.)  240;  Piatt  v.  Union  Pac.  R.  Co.,  Georgia  R.,  etc.,  Co.,  216  U.  S.  420, 
99  U.  S.  48,  25  U.  S.  (L.  ed.)  424;  30  S.  a.  242,  54  U.  S.  (L.  ed.)  544; 
Winona,  etc.,  R.  Co.  v.  Barney,  113  People  v.  Kipley,  171  111.  44,  49  N. 
U.  S.  618;  5  S.  Ct.  606,  28  U.  S.  (L.  E.  229,  41  L.R.A.  775;  SUte  v.  Kellv. 
ed.)  1109;  Siemens  v.  Sellers,  123  U.  71  Kan.  811,  81  Pac.  450,  6  Ann.  Cas. 
S.  276,  8  S.  Ct.  117,  31  U.  S.  (L.  298,  70  L.R.A.  450;  Clough  v.  Boston.- 
ed.)  153;  Tompkins  v.  Little  Rock,  etc.,  B.  Co.,  77  N.  H.  222,  90  Atl. 
etc.,  R.  Co.,  126  U.  S.  109,  8  S.  Ct  863,  Ann.  Cas.  1915B  1195;  Northern 
762,  31  U.  S.  (L.  ed.)  616;  In  re  Counties  Invest.  Trust  v.  Sears,  30 
Ross,  140  U.  S.  453,  11  S.  Ct.  897,  35  Ore.  388,  41  Pac.  931,  35  LJJ.A.  188. 
U.  S.  (L,  ed.)  581;  Holy  Trinity  14.  In  re  Russdl,  163  Cal.  668,  126 
Church  V.  United  States,  143  U.  S.  Pac.  875,  Ann.  Cas.  1914A  152. 
457,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.)  16.  Northern  Counties  Invest.  Trust 
226;  United  States  v.  Denver,  etc.,  R.  v.  Sears,  30  Ore.  388,  41  Pae.  931,  35 
Co.,  150  U.  S.  1,  14  S.  Ct.  11,  37  L.B.A.  188. 
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pendent  aot,  and  then  withdrawn  and  introduced  as  an  amendatorj 
act." 

269.  Messages  olr  Instructions  of  Chief  Executive. — The  supreme 
court  of  the  United  States  has  referred  to  instructions  of  the  Presi- 
dent to  the  Philippine  commission  for  the  purpose  of  ascertaining 
the  true  intent  of  a  law  addressed  to  the  Philippine  Islands,  and 
enacted  almost  in  the  language  of  the  instructions,*'  and  in  another 
instance  the  same  court  has  alluded  to  the  message  of  the  President 
to  Congress  as  corroborative  of  its  interpretation  of  an  act,  passed  in 
accordance  with  a  recommendation  in  such  message.**  So  reference 
may  be  had,  in  certain  cases,  to  the  message  of  the  governor  of  a 
state  in  connection  with  a  bill,  to  aid  the  court  in  ascertaining  its 
real  object.** 

270.  Legislative  Opinion  as  Expressed  in  Debates  and  Committee 
Reports. — ^There  is  general  acquiescence  in  the  doctrine  that  the 
statements  and  opinions  of  legislators  uttered  in  debates  in  Con- 
gress or  in  a  state  legislature  are  not  appropriate  sources  of  infor- 
mation from  which  to  discover  the  meaning  of  the  languagie  of  a 
statute  passed  by  such  body.**    The  law  as  it  passed  is  the  will  of 

16.  Malone  v.  Williams,  118  Tenn.  ton  v.  Moore,  178  U.  S.  41,  20  S.  Ct. 
390,  103  S.  W.  798,  121  A.  S.  E.  1002."  747,  44  U.  S.  (L.  ed.)  969;  Standard 

17.  Kepner  v.  United  States,  195  U.  Oil  Co.  v.  United  States,  221  U.  S. 
S.  100,  24  S.  Ct.  797,  49  U.  S.  (L.  ed.)  1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.) 
114,  1  Ann.  Cas.  655.  619,  Ann.  Cas.  1912D  734,  34  L.R.A. 

18.  Johnson  v.  Southern  Pae.  Co.,  (N.S.)  834;  Pennsylvania  R.  Co.  v. 
196  U.  S.  1,  25  S.  Ct  158,  49  U.  S.  International  Coal  Min.  Co.,  230  U. 
(L.  ed.)  363.  S.    184.    33    S.    Ct.    893,    57    U.    S. 

19.  Clendaniel  v.  Conrad,  3  Boyce  (L.  ed.)  1446,  Ann.  Cas.  1915A  315; 
(Del.)  549,  83  Atl.  1036,  Ann.  Cas.  Omaha,  etc.,  St.  R.  Co.  v.  Inter- 
1915B  968.  state  Commerce  Commis.sion,   230  IT. 

20.  Aldridge  v.  Williams,  3  How.  S.  324,  33  S.  Ct.  890,  57  U.  S.  (L.  ed.) 
9, 11  U.  S.  (L.  ed.)  469;  United  States  1501,  46  L.R.A.(N.S.)  385;  Lapina  v 
V.  Union  Pac.  R.  Co.,  91  U.  S.  72.  23  Williams,  232  U.  S.  78,  34  S.  Ct.  19G, 
V.  S.  (L.  ed.)  224;  Jennison  v.  Kirk,  58  U.  S.  (L.  ed.)  515;  Sweetser  v. 
98  U.  S.  453,  25  U.  S.  (L.  ed.)  240;  Emerson,  236  Fed.  161,  149  C.  C.  A. 
Merritt  v.  Welsh,  104  U.  S.  694,  26  351,  Ann.  Cas.  1917B  244;  State  v. 
U.  S.  (L.  ed.)  896;  District  of  Colum-  Lancaishire  F.  Ins.  Co.,  66  Ark.  466, 
bia  V.  Washington  Market  Co.,  108  U.  51  S.  W.  633.  45  L.R.A.  348;  Ex  parte 
S.  243,  2  S.  Ct.  543,  27  U.  S.  (L.  ed.)  Goodrich,  160  Cal.  410,  117  Pac.  451. . 
714;  Soon  Hing  v.  Crowley,  113  U.  S.  Ann.  Cas.  1913A  56;  Stewart  v.  At- 
703,  5  S.  Ct.  730,  28  U.  S.  (L.  ed.)  lantic  Beef  Co.,  93  Ga.  12,  18  S.  E. 
1145:  American  Net.  etc.,  Co.  V.  Worth-  981,  44  A.  S.  R.  119;  Tennant  v.  Kuh 
ington,  141  V.  S.  468,  12  S.  Ct.  55.  33  lemeier,  142  la.  241,  120  N.  W.  BPO, 
U.  S.  (L.  ed.)  821;  Bate  Refrigerating  19  Ann.  Cas.  1026  and  note;  Clonsli 
Co.  V,  Snlzherger,  157  U.  S.  1,  15  S.  v.  Boston,  etc.,  R.  Co.,  77  N.  H.  222, 
Ct.  508,  39  U.  S.  (L.  ed.)  601;  United  90  Atl.  863,  Ann.  Cas.  1915B  1195; 
States  V.  Trans-Missouri  Freisrht  Woollcott  v.  Shubert,  217  N".  Y.  212, 
Ass'n,  166  U.  S.  290,  17  S.  Ct.  540,  111  N.  E.  829.  Ann.  Cas.  1916B  726, 
41  U.  S.  (L.  ed.)  1007;  Dunlap  v.  L.R.A.1916E  248;  State  v.  Partlow, 
United  States.  173  U.  S.  65,  19  S.  Ct.  91  N.  C.  550,  49  Am   Rep.  652. 

319,  43  U.  S.   (L.  ed.)   616;  Knowl-       Note:  19  A.  S.  R.  403." 
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the  majority  of  both  houses,  and  the  only  mode  in  whidi  that  will 
is  spoken  is  in  the  act  itself,^  and  the  rule  that  the  intention  of  the 
legislature  is  the  primary  consideration  in  the  construction  of  a  stat- 
ute does  not  permit  the  courts  to  consider  statements  made  by  the 
author  of  a  bill  or  by  those  interested  in  its  passage,  or  by  members 
of  the  legislature  adopting  the  bill,  showing  the  meaning  or  effect  of 
the  language  used  m  the  bill  as  understood  by  the  person  or  persons 
making  such  statements.*  The  reason  for  this  is  that  it  is  impossible 
to  determine  with  certainty  what  co  iuction  was  put  upon  an  act 
by  the  members  of  a  legislative  body  that  passed  it  by  resorting  to 
the  speeches  of  individual  members  thereof.  Those  who  did  not 
speak  may  not  have  agreed  with  those  who  did;  and  those  who  spoke 
might  dififer  from  each  other.*  So  it  is  the  settled  rule  that  but 
little  weight  should  be  attached  to  the  fact  that  certain  amendments 
were  rejected,  since  the  court  can  have  no  means  of  knowing  the  rea- 
sons that  influenced  the  legislature  in  such  rejection.*  But  the  court 
is  at  liberty  to  advert  to  the  view  expressed  by  individual  members 
in  debate,'  or  by  a  committee  in  its  report,*  and  gather  therefrom  as 

1.  Aldridge  t.  Williams,  3  How.  9,  States,  221  U.  S.  1,  31  S.  Ct.  502,  55 

II  U.  S.  (L.  ed.)  469;  Omaha,  etc.,  U.  S.  (L.  ed.)  619,  Ann.  Gas.  1912D 
St.  R.  Co.  V.  Interstate  Commerce  -734,  34  L.R.A.(N.S.)  834;  Tap  Line 
Commission,  230  U.  S.  324,  33  S.  Ct.  Cases,  234  U.  S.  1,  34  S.  Ct.  741,  58 
890,  57  U.  S.  (L.  ed.)  1501,  46  L.R.A.  U.  S.  (L.  ed.)  1185.  See  also  Jennison 
<N.S.)  385;  Belleville,  etc.,  R.  Co.  v.  v.  Kirk,  98  U.  S.  453,  25  U.  S.  (L. 
<Jregory,  15  111.  20,  58  Am.  Dec  589  ed.)  240;  United  States  v.  Trans-Mis- 
and  note;  State  v.  Partlow,  91  N.  C.  souri  Freight  Ass'n,  166  U.  S.  290, 
550,  49  Am.  Rep.  652.  17  S.  Ct.  540,  41  U.  S.  (L.  ed.)  1007; 

2.  People  V.  Chicago  Rys.  Co.,  270  WooUoott  v.  Shnbert,  217  N.  T.  212, 
111.  87,  110  N.  E.  386,  Ann.  Cas.  Ill  N.  E.  829,  Ann.  Cas.  1916B  726, 
1917B   821;   Tennant   v.   Kuhlemeier,  L.R.A.1916E  248. 

142  la.  241,  120  N.  W.  689,  19  Ann.  Note:  19  Ann.  Cas.  1031. 

Cas.  1026  and  note;  Clough  v.  Bos-  6.  Chesapeake,  etc..  Telephone  Co. 

ton,  etc.,  R.  Co.,  77  N.  H.  222,  90  AU.  v.  Manning,  186  U.  S.  238,  22  S.  Ct. 

863,  Ann,  Cas.  1915B  1195;  State  v.  881,  46  U.  S.  (L.  ed.)  0144;  Binns  v. 

Partlow,  91  N.  C.  550,  ^  Am.  Rep.  United  States,  194  U.  S.  486,  24  S. 

652.  Ct.    816,   48   U.    S.    (L.    ed.)    1087; 

3.  United  States  v.  Trans-Missouri  Oceanic  Steam  Nav.  Co.  v.  Stranahan, 
Freight  Ass'n,  166  U.  S.  290,  17  S.  214  U.  S.  320,  29  S.  Ct  671,  53  U.  S. 
Ct.  540,  41  U.  S.  (L.  ed.)  1007;  State.  (L.  ed.)  1013;  Northern  Pac  R.  Co.  v. 
V.  Lancashire  F.  Ins.  Co.,  66  Ark.  466,  Washington,  222  U.  S.  370,  32  S.  Ct. 
51  S.  W.  633,  45  L.R.A.  348.  160,  56  U.  S.   (L.  ed.)  237;  McLean 

Note:  19  Ann.  Cas.  1031.  v.  United  States,  226  U.  S.  374,  33 

4.  State  V.  Lancashire  F.  Ins.  Co.,  S.  Ct.  122,  57  U.  S.  (L.  ed.)  260; 
66  Ark.  466,  51  S.  W.  633,  45  L.R.A.  Lapina  v.  Williams,  232  U.  S.  78,  34 
348.  S.  Ct.  196,  58  U.   S.    (L.  ed.)   515; 

5.  American  Net,  etc.,  Co.  v.  Worth-  Caminetti  v.  United  States,  242  U.  S. 
ington,  141  U.  S.  468,  12  S.  Ct.  55,  470,  37  S.  Ct.  192,  61  U.  S.  (L.  ed.) 
35  U.  S.  (L.  ed.)  821;  Holy  Trinity  442,  Ann.  Cas.  1917B  1168,  L.R.A. 
Church  V.  United  States,  143  U.  S.  1917F  502;  Minneapolis,  etc.,  R.  Co. 
457,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.)  v.  Industrial  Commission,  153  Wis. 
226;    Standard    Oil    Co.    v.    United  552, 141  N.  W.  1119,  Ann.  Cas.  1914D 
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from  any  other  source  ihe  history  of  the  times  or  of  the  evil  which 
the  legiriation  was  intended  to  remedy.'  Reference  is  frequently 
made  to  such  dehates  or  to  opinions  expressed  in  reports  of  com- 
mittees for  the  purpose  of  confirming  a  construction  adopted  by  the 
court,*  and  though  they  should  never  be  resorted  to  for  the  purpose 
of  construing  a  statute  contrary  to  its  plain  terms  or  to  make  identi- 
cal that  which  is  radically  different,*  sometimes,  perhaps,  more  weight 
is  given  to  the  opinions  thus  expressed  than  the  prevailing  authorities 
sanction.** 

271.  Actual  Proceedings  as  Disclosed  by  Legislative  Records. — ^The 
actual  proceedings  of  Congress  ot  a  state  legislature,  apart  from  opin- 
ions expressed  in  debates,  may  assist  in  determining  the  construc- 
tion of  a  statute  of  doubtful  import,**  and  courts  may  avail  them- 
selves of  such  light  as  the  history  of  the  steps  taken  in  the  enactment 
of  the  law  as  disclosed  by  the  legislative  records  may  afford.*^  Thus 
the  rejection  by  Congress  of  a  specifio  provision  contained  in  an  act 
as  originally  reported  has  been  held  most  persuasive  to  the  conclu- 

655;  Hoenig  t.  Indnstrial  Commission,       10.  See  Lapina  t.  Williains,  232  U. 

159  Wis.  646,  150  N.  W.  996,  L.E.A.  S.  78,  34  S.  Ct  196,  58  U.  S.  (L.  ed.) 

1916A  330;  Pellett  v.  Industrial  Com-  515. 

mission,  162  Wis.  596, 156  N.  W.  956,       II.  See  United  States  v.  Alexander, 

Ann.  Gas.  1917D  884.  12  WaU.  177,  20  U.  S.  (L.  ed.)  381; 

Note:  19  Ann.  Cas.  1032.  Buttfidd  t.  Stranaiian,  192  U.  S.  470, 

In  Woodward  v.  De  Oraffenried,  236  24  S.  Qt.  34p,  48  U.  S.  (L.  ed.)  525; 

U.  S.  284,  35  S.  Ct.  764,  59  U.  S.  (L.  Lewis  Pnb.  Co.  v.  Morgan,  229  U.  S. 

ed.)  1310,  reference  was  made  in  the  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.) 

construction  of  a  statute  relating  to  the  1190. 

Indian  Territoty  to  the  reports  of  a       12.  United  States  v.  Bnir,  159  U.  S. 

special  committee  empowered  by  Con-  78,  15  S.  Ct.  1002,  40  U.  S.  (L.  ed.) 

gress  to  eoter  into  negotiations  with  82;   Chesapeake,  etc..  Telephone  Co. 

the  Indians  with  a  view  to  the  ulti-  v.  Manning,  186  U.  S.  238,  22  S.  Ct. 

mate  creation  of  a  state  from  the  lands  881,  46  U.  8.    (L.   ed.)   1144;   Clen- 

embraced  in  the  territory.  daniel  v.  Connd,  3  Boyee  (Del.)  549, 

7.  Standard  Oil  Co.  v.  United  83  Atl.  1036,  Ann.  Cas.  1915B  968; 
States,  221  U.  S.  1,  31  S.  Ct.  502,  55  Amos  v.  Moaeley  (Fla.)  77  So.  619, 
U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D  LJI.AJ1918C  482;  Amett  v.  State,  168 
734,  34  L.R.A.(N.S;)  834;  Woojlcott  i^d.  180,  80  N.  E.  153, 8  L.B.A.(N.S.) 
v.  Shubert,  217  N.  T.  212,  111  N.  E.  1192;  state  v.  MitcheU,  50  Kan.  289, 
?m^T7  o^l'  '  38  Pao.  104,  20  L.R.A.  306;  State  v. 

XT.     10  A        r<      iftQo  Kelly,  71  Kan.  811,  81  Pae.  450,  6 

^%Zir;    Ori^old    8   W*ll    ^Cas.  298,  70  L.R.A.  450;  Weill- 

8.  Hepburn    v.    linswold,    8    WaU.   ^^  ^    av,„uJLt.    oit  xr    xr    010    -111 

603,  19  U.  S.  (L.  ed.)  513;  McLean  f*  ^-  ^^^^^^Z'   Mi1b'726 

V.  United  States,  226  U.  S.  374,  33  ?•    ?\„^'  ^J^',^'^  ^P^^^J^^' 

S.  Ct.  122,  57  U.  S.  (L.  ed.)  260.  L.R.A.1916E  248;  Augustme  v.  State, 

9.  Pennsylvania  R.  Co.  v.  Interna-  ^  Tex.  Crim.  59,  52  8.  W.  77,  96 
tional  Coal  Min.  Co.,  230  U.  S.  184,  A.  S.  R.  765;  Shenandoah  Lime  Co.  v. 
33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446,  Mann,  115  Va.  865,  80  S.  E.  753,  Ann. 
Ann.  Cas.  1915 A  315,  46  L.R.A.(N.S,)  Cas.  1915C  973.  And  see  Bank- 
385.  BPPTCT,  vol.  3,  p.  170. 
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don  that  the  act  should  not  be  so  construed  as  in  effect  to  include 
that  provision.**  So  the  fact  that  there  was  powerful  oj^poeition  in 
Congress  to  the  passage  of  a  certain  act  has  been  adveorted  to  as  a  con- 
sideration requiring  an  exact  and  literal  construction,  thereof.**  It 
is,  however,  only  where  the  true  meaning  of  the  language  used  in  a 
statute  is  doubtful  or  so  obscure  that  the  meaning  of  the  legislature 
cannot  be  determined  by  giving  the  words  used  their  ordinary  and 
natural  signification,  that  resort  can  be  had  to  the  journals  or  other 
extraneous  sources  of  information  for  aid  in  arriving  at  the  true 
meaning  of  the  language  used  in  the  statute.*'  It  has  been  held  that 
in  dealing  with  inconsistencies  occasioned  by  amendments,  it  is 
always  proper  to  judge  of  the  question  of  construction  in  the  light 
of  the  legislative  journals,*'  and  the  supreme  court  of  the  United 
States  has  in  some  instances  interpreted  a  badly  expressed  and  con- 
tradictory enactment  by  a  reference  to  the  journals  of  Congress, 
where  it  appeared  that  the  peculiar  phraseology  was  the  result  of  an 
amendment  introduced  without  due  regard  to  language  in  the  orig- 
inal bill.*'  But  the  same  court  has  characterized  an  argument  sought 
to  be  founded  upon  the  various  phases  assumed  by  the  provisions  of 
an  act  in  its  passage  through  the  two  houses  of  Congress  as  "very 
unsafe  and  unreliable."  ** 

272.  Public,  Governmental,  or  Legislative  Policy. — It  is  the  well 
settled  rule  that  all  questions  of  public  policy  are  for  the  determina- 
tion of  the  legislature  and  not  for  the  courts,**  and  it  has  been  said 
by  the  supreme  court  of  the  United  States  that  what  is  termed  the 
"poUcy  of  the  government"  with  reference  to  any  particular  legisla- 
tion is  generally  a  very  uncertain  thing,  upon  which  all  sorts  of 
c^iniona,  each  varying  from  the  other,  may  be  found  by  different 
persons,  and  is  a  ground  too  unstable  upon  which  to  rest  the  judg- 
ment of  the  court  in  the  interpretation  of  statutes."  Authority  is, 
however,  not  wanting  to  the  effect  that  in  interpreting  an  ambiguous 
statute  the  courts  may  among  other  matters  take  into  consideratiwi 

15.  Pennsylvania  E.  Co.  v.  Interna-  694,  8  S.  Ct.  676,  3111.  S.  (L.  ed.) 
tional  Coal  Min.  Co..  230  U.  S.  184,  557. 

33  S.  Ct.  893,  57  U.  S.  (L.  ed.)  1446,      ^9,  See  Constitotional  Law,  vol. 
Ann.  Cas.  1915A  315!  ^'  P*  ^^^  **  ^^• 

14.  Lincoln  v.  United  States,  202  U.'  ^  ^0.  This  was  the  langruage  of  Mr. 
S.^^4,  26  S.  Ct.  728,  50  U.  S.  (K  ed.)   J«^-  %^^^^^  H^den^v.^  Barney. 

li\'^mt\'7^^.'I-  T  thTe^nSU^^flTA^^raiin 

Jm  JV?r'  '  response  to  an  argument  that  the  pol- 

ia    A      \x        o^  1.      loo  T  :i    ..o»  '"y  "^  '^®  government  was  to  encour- 

16.  Amett  V.   fcjtate,  168  Ind.  180,  age  manufactures  by  imposing  restric- 
80  N.  E.  153,  8  L.R.A.(N.S.)  1192.  tions  on  goods  manufactured  in  whole 

17.  Blake  v.  National  City  Bank,  23  or  in  part  abroad,  and  hence  that  it 
Wall.  307,  23  U.  S.  (L.  ed.)  119.  was  against  such  policy  to  impose  dn- 

18.  Andrews  v.  Hovey,  134  U.  S.  ties  on  the  raw  material. 
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the  settled  policy  of  the  state  in  so  far  as  it  may  throw  light  on  the 
legislative  intention,*  and  that  a  porpoee  to  disregard  sound  public 
policy  most  not  be  attributed  to  the  lawmaking  power,  except  upon 
the  most  cogent  evidence.*  Legislative  policy  clearly  deducible  from 
the  consistent  legislation  of  Congress  or  a  state  legislature  is  a  legiti- 
mate factor  in  determining  the  meaning  of  subsequent  acts  open 
to  a  construction,*  and  such  policy  is  not  to  be  regarded  as  abandoned 
further  than  the  terms  and  objects  of  the  new  legislation  unmis- 
takably require.*  Thus,  for  instance,  statutes  have  frequently 
been  construed  in  the  light  of  the  established  policy  of  Congress 
to  insist  upon  the  right  to  have  the  mails  carried  over  subsidized 
railroEids  at  reasonable  ohargee,*  to  ^ve  to  federal  revenue  offi- 
cers the  right  to  remove  from  state  to  federal  courts  cases  against 
them  arising  out  of  their  official  acts,*  to  confine  the  supreme  court 
in  the  exercise  of  its  appellate  jurisdiction  over  judgments  of  state 
courts  to  the  examination  of  questions  of  a  federal  character,'  to 
administer  in  the  federal  courts  the  same  rules  of  property  that 
obtain  in  the  state  courts,*  to  encourage  settlement  of  lands  along  the 
line  of  railroads  aided  by  land  grants,*  to  favor  actual  settlers  on  pub- 
lic lands  instead  of  speculators,*'  to  reserve  from  sale  salt  springs  in 
territories  eventually  to  be  organized  into  states,**  to  require  import- 
ers of  goods  deposited  in  public  warehoiises  to  pay  the  duties  thereon 

1.  Idaho  Power,  etc.,  Co.  v.  Blom-  Twentieth  St.  Bank  v.  Jacobs,  74  W. 
quist,  26  Idaho  222,  141  Pae.  1083,  Va.  525,  82  S.  E;  320,  Ann.  Cas.  1917D 
Ann.  Cas.  1916E  282;  State  v.  Kelly,  695.  And  see  BankrdptcTj  vol.  3,  p. 
71  Kan.  811,  81  Pac.  450,  6  Ann.  Cas.  170. 

298,  70  L.E.A.  450;  State  v.  Paxmen-  5.  Wiseonsin  Cent.  B.  Co.  v.  United 

ter,  50  Wash.  164,  96  Pao.  1047,  Ifl  States,  164  U.  S.  190,  17  S.  Ct.  45,  41 

Lil.A.(N.S.)    707.  U.  S.  (L,  ed.)  399,  where  the  court 

Note:  95  Am.  Deo.  313.  said  that  "although  there  may  have 

2.  Note:  5  L.B.A.  340.  been  departures  from  that  policy  in  a 

3.  Murdock  v.  Memphis,  20  Wall,  few  instances,  under  exceptional  eir- 
590,  22  U.  S.  (L.  ed.)  429;  Venable  cumstances,  none  of  them  justify  the 
v.  Richards,  105  U.  S.  638,  26  U.  S.  contention  that  soeh  departnxe  waS'  in- 
(L.  ed.)  1196;  United  States  v.  Healey,  traded  here." 

160  U.  S.  136,  16  S.  Ct.  247,  40  U.  S.      e.  Venable  v.  Richards,  105  U.  S. 

(L.  ed.)    369;   Sweetser  v.   Emerson,  ^39^  26  U.  S.  (L.  ed.)  1196. 

236  Fed.  161,  149  C   C.  A.  351,  Ann.       7.  Murdock  v.   Memphis,  20  Wall. 

n^J^'^^^o^^'  P'^^'^i^'  ^i«^"^nT^1'  500.  22  U.  S.  (L.  ed.)  429. 

24  Miss.  278  67  Am  De^  168;  Clough       g    g^^^^^  ^   ^^      ^  ^^    ^3 

V.  Boston,  etc.,  R.  Co.,  77  N.  H.  222,  on  rr  q   ^t    -^  \  itr 

90  Atl.  863,  Ann.  Cas.  1915B  1195;  o   tt  ■♦ijow          -a    i       ica  rr 

TwentietJi  St.  Bank  v.  Jacobs,  74  W.  VJ^^'ted  States  v.  He^l^,  160  U 

Va.  525,  82  S.  E.  320,  Ann.  Cas.  1917D  °.  136, 16  S.  Ct.  247,  40  U.  S.  (L.  ed.) 

695.  ^°^- 

4.  Murdock  v.  Memphis,  20  WaU.  10.  Morton  v.  Nebraska,  21  WaU. 
590,  22  U.  S.  (L.  ed.)  429;  Clough  v.  660,  22  U.  S.  (L.  ed.)  639. 

Boston,  etc.,  B.  Co.,  77  N.  H.  222,  90       11.  Morton  v.   Nebraska,  21  Wall, 
AtL    863,    Ann.    Cas.    1915B    1195;  660,  22  U.  S,  (L.  ed.)  639. 
■     R.  C.  L.  Vol.  XXV.— 66.        1041 
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within  a  definite  time  and  to  pay  an  additional  daty  for  the  privilege 
of  withdrawing  the  same  after  a  great  length  of  time,"  to  prevent 
the  introduction  of  intoxicating  liquors  into  the  Indian  country,** 
and  to  exempt  tribal  Indians  from  the  operation  of  general  penal 
enactments  aJGFecting  white  persons.**  Considerations  of  policy  are, 
however,  entitled  to  weight  in  the  construction  of  statutes  only  in 
cases  of  doubtful  interpretation,  and  where  the  meaning  and  inten- 
tion of  the  legislature  appear  to  be  (^posed  to  the  literal  import*  of 
the  language  of  the  act.** 

273.  Contemporaneous  Construction  Generally. — ^In  case  of  doubt 
as  to  the  meaning  of  a  statute  it  is  well  settled  that  the  courts  may 
resort  to  contemporaneous  construction,*'  and  it  has  beeax  said  that 
the  best  construction  of  a  statute  is  that  which  it  has  received  from 
contemporary  authority.  "Optima  est  legum  interpres  consue- 
tudo."  *'  Where  this  has  been  given  by  enactment,*'  or  judicial 
decision,*'  it  is  of  course  to  be  accepted  as  conclusive.**  But  further, 
the  meaning  publicly  given  by  contemporary  or  long  professional 
usage  is  usually  presumed  to  be  the  true  one,*  even  when  the  lan- 

12.  Fabbri  v.  Murphy,  95  U.  S.  191,  L.E.A.  737;  Gill  v.  Wake  County,  160 
24  U.  S.  (L.  ed.)  468.  N.  C.  176,  78  S.  E.  203,  43  L.R.A. 

13.  United  States  v.  43  Gals.  Wbis-  (N.S.)  293;  Lndlow  v.  Johnston,  3 
key,  108  U.  S.  491,  2  S.  Ct.  906,  27  Ohio  553,  17  Am.  Dee.  609;  Chestnut 
U.  S.  (L.  ed.)  803.  v.  Shane,  16  Ohio  599,  47  Am.  Dec. 

14.  Ex  parte  Crow  Dog,  109  U.  S.  387;  Com.  v.  Posey,  4  Call  (Va.)  109, 
556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.)  2  Am.  Dec.  560;  Huntworth  v.  Tm- 
1030.  ner,  87  Wash.  670,  152  Pac  523,  Ann. 

15.  Coulter  v.  Robertson,  24  Miss.  Cas.  1917D  676;  Milwaukee  County  v. 
278,  57  Am.  Dec.  168.  Isenring,  109  Wis.  9,  85  N.  W.  131,  53 

16.  M'Keen  v.  Delancy,  5  Cranch  L.R.A.  635;  Rex  v.  Casement,  [1917] 
22,  3  U.  S.  (L.  ed.)  25;  Bank  of  Unit-  1  K.  B.  (Eng.)  98,  Ann.  Cas.  1917D 
ed  States  v.  Halstead,  10  Wheat.  51,  468. 

6  U.  S.  (L.  ed.)  264;  United  States  v.  Note:  49  Am.  Dec.  232. 

State  Bank,  6  Pet.  29,  8  U.  S.  (L.  ed.)  17.  Bruce    v.    Schuyler,    4    Oilman 

308;  Newton  v.  Mahoning  County,  100  (111.)  221,  48  Am.  Dec.  447  and  note; 

U.  S.  548,  25  U.  S.  (L.  ed.)  719;  In  Packard  v.  Richardson,  17  Mass.  122, 

re  Warfleld,  22  Cal.  51,  83  Am.  Dec.  9  Am.  Dec.  123;  Westerman  v.  Su- 

49;  Bruce  V.  Schuyler,  4  Oilman  (III.)  preme  Lodge,  etc.,  196  Mo.  670,  94 

221,  46  Am.  Dec.  447  and  note;  People  S.  W.  470,  5  L.R.A.(N.S.)  1114;  Rex 

V.  Kipley,  171  111.  44,  49  N.  E.  229.  v.  Casement,  [1917]  1  K.  B.   (Eng.) 

41  L.R.A.  775;  FaU  v.  Hazelri^,  45  98,  Ann.  Cas.  1917D  468. 

Ind.  576,  15  Am.  Rep.  278;  Brown  v.  18.  See  supra,  par.  275. 

Foster,  88  Me.  49,  33  Atl.   662,  31  19.  See  supra,  par.  212. 

L.R.A.  116;  Packard  v.  Richardson,  17  20.  Rex  v.  Casement,  [1917]  1 K.  B. 

Mass.  122,  9  Am.  Dec.  123;  Warren  v.  (Eng.)  98,  Ann.  Cas.  1917D  468. 

Board  of  Registration,  72  Mich.  398,  1.  Chestnut  v.  Shane,  16  Ohio  599, 

40  N.  W.  553,  2  L.R.A.  203;  Venable  47  Am.  Dec.  387;  State  v.  Nashville 

V.  Wabash  Western  R.  Co.,  112  Mo.  Baseball  Club,  127  Tenn.  292,  154  S. 

103,   20   S.   W.   493,   18   L.R.A.    68;  W.  1151,  Ann.  Cas.  1914B  1243;  Rex 

O'Donnell  v.  Glenn,  9  Mont.  452,  23  v.  Casement,  [191711  K.  B.  (Eng.)  98, 

Pac.  1018,  8  L.R.A.  629;  People  v.  Bal-  Ann.  Cas.  1917D  468. 

lard,  134  N.  Y.  269,  32  N.  E.  54,  17  Note:  49  Am.  Dec  232. 
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guage  has  etymologically  or  popularly  a  different  meaning*  If  there 
is  ambiguity  in  the  language,  the  understanding  and  application  of 
it  when  the  statute  first  comes  into  operation,  sanctioned  by  long 
acquiescence  on  the  part  of  the  legislature  and  judicial  tribunals,  are 
the  strongest  evidence  that  it  has  been  rightly  explained  in  prac- 
tice.* It  is  obvious  that  the  language  of  a  statute  must  be  uMer- 
stood  in  the  sense  in  which  it  was  understood  when  it  was  passed,* 
and  those  who  lived  at  or  near  the  time  when  it  was  passed  may 
reasonably  be  supposed  to  be  better  acquainted  than  their  descend- 
ants with  the  circumstances  to  which  it  had  relation  as  well  as  with 
the  sense  then  attached  to  legislative  expressions.'  The  rule  now 
under  consideration  has,  however,  no  application  unless  the  construc- 
tion'is  a  doubtful  one  and  the  ambiguity  which  arises  from  the  lan- 
guage is  so  great  as  to  compel  the  court  to  seize  upon  extraneous  cir- 
cumstances to  aid  in  reaching  a  conclusion.* 

274.  Executive  or  Departmental  Construction;  Opinioa  of  Attor> 
ney  General. — ^It  is  a  well  settled  rule  that  the  dc»itemporaneous  con- 
struction of  a  statute  by  those  charged  with  its  execution  and  ap- 
plication, especially  when  it  has  long  prevailed,  while  not  controlling, 
is  entitled  to  great  weight,  and  should  not  be  disregarded  or  over- 
turned except  for  cogent  reasons,  and  unless  it  be  clear  that  such 
construetion  is  erroneous.'     The  courts  are  especially  reluctant  to 

2.  Rex  V.  Casement,  [1917]  1  K.  B.  Co.  v.  Hoge,  21  How.  35, 16  U.  S.  (L. 

(Eng.)  98,  Arm.  Gas.  1917D  468.  ed.)  61;  United  States  v.  Gilmore,  8 

8.  MahcF  V.  State,  1  Port.   (Ala.)  Wall.  330, 19  U.  S.  (L.  ed.)  396;  Pea- 

265,  26  Am.  Dec.  379;  O'DonneU  v.  body  v.  Stark,  16  Wall.  240,  21  U.  S. 

Glenn,  9  Mont.  452,  23  Pac.  1018,  8  (L.  ed.)  311;  Blake  v.  National  City 

L.B.A.  629;  People  v.  BaUard,  134  N.  Bank,  23  Wall.  307,  23  U.  S.  (L.  ed.) 

Y.  269,  32  N.  E.  54,  17  LJl.A.  737;  119;  United  States  v.  Moore,  95  U.  S. 

Com.  V.  Posey,  4  Call   (Va.)   109,  2  760,  24  U.   8.    (L.  ed.)   588;  United 

Am.  Dec.  560.  States  v.  Burlington,  etc.,  R.  Co.,  98  U. 

4.  Rex  V.  Casement,  [1917]  1  K.  B.  S.  334,  25  U.  S.  (L.  ed.)  198;  United 
(Eng.)  98,  Ann.  Cas.  1917D  468.  And  States  v.  Pugh,  99  U.  8.  265,  25  U.  8. 
see  supra,  par.  215.                                .  (L.  ed.)  322;  Hahn  v.  United  States, 

5.  Rex  V.  Casement,  [1917]  1  K.  B.  107  U.  S.  402,  2  S.  Ct.  494,  27  U.  S. 
(Eng.)  98,  Ann.  Cas.  ldl7D  468.  (L.  ed.)   527;  United  States  v.  Gra- 

6.  Louisville,  etc.,  R.  Co.  v.  Ken-  ham.  110  U.  S.  219,  3  S.  Ct.  582,  28 
tucky,  161  U.  S.  677,  16  8.  Ct.  714,  U.  8.  (L.  ed.)  126;  Five  Per  Cent 
'40  U.  8.  (L.  ed.)  849:  State  v.  South-  Cases,  110  U.  S.  471,  4  S.  Ct.  210, 
em  R.  Co..  122  N.  C.  1052,  30  S.  E.  28  U.  S.  (L.  ed.)  198;  Butterworth  v. 
133,  41  L.B.A.  246.  And  see  infra.  United  States,  112  U.  S.  50,  5  S.  Ct. 
par.  274.  25,  38  U.  8.  (L.  ed.)  656;  Brown  v. 

7.  United  States  v.  Vowell,  5  Cranch  United  States,  113  U.  8.  568,  5  S.  Ct. 
369,  3  U.  S.  (L.  ed.)  128;  Edwards  v.  648,  28  U.  S.  (L.  ed.)  1079;  United 
Darby,  12  Wheat.  206,  6  U.  S.  (L.  ed.)  States  v.  Philbrick,  120  U.  S.  52,  7 
603;  United  States  v.  State  Bank,  6  S.  Ct.  413,  30  U.  S.  (L.  ed.)  559; 
Pet.  29,  8  U.  S.  (L.  ed.)  308;  Grant  United  States  v.  Hill,  120  U.  8.  169, 
V.  Raymond,  6  Pet.  218,  8  U.  8.  (L.  7  S.  Ct.  510,  30  U.  8.  (L.  ed.)  627; 
ed.)  376;  Harrison  v.  Vose.  9  How.  United  States  v.  Johnston,  124  U.  S. 
372, 13  U.  B.  (L.  ed.)  179;  Union  Ins.  236,  8  S.  Ct  446,  31  U.  S.  (L.  ed.) 
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overturn  a  long  standing  executive  or  departmental  construction 

where  great  interests  have  grown  up  under  it  and  will  be  disturbed 

389;  Robertson  v.  Downing,  127  IT.  Eurek*  Min.  Co.  v.   Central  Eureka 

S.  607,  8  S.  Ct  1328,  32  U.  S.  (L.  ed.)  Min.  Co.,  204  U.  S.  266,  27  S.  Ct.  258, 

269;  Hastings,  etc.,  R.  Co,  v.  Whitney,  51 U.  S.  (L.  ed.)  476;  United  States  v. 

132  U.  S.  357,  10  S.  Q.  112,  33  U.  S.  Hitchcock,  205  U.   S.  80,  27   S.   Ct. 

(L.  ed.)  363;  Robertson  v.  Bradbury,  423,  51  U.  S.   (L.  ed.)   718;  United 

132  U.  S.  491,  10  S.  Ct.  158,  33  U.  S.  States  v.  Aiecedo  Hermanos  y  Com- 

(L.  ed.)  405;  Sturr  v.  Beck,  133  U.  S.  pania,  209  U.  S.  337,  28  S.  Ct.  532,  52 

541,  10  S.  Ct.  350,  33  U.  S.  (L.  ed.)  U.  S.    (L.  ed.)   821;  Merchants  Nat. 

761;  St  Paul,  etc,  R.  Co.  v.  Phelps,  Bank  v.  United  States,  214  U.  S.  33, 

137  U.  S.  528,  11  S.  CL  168,  34  U.  S.  29  S.  Ct.  593,  53  U.  S.  (L.  ed.)  900; 

(L.  ed.)  767;  Merritt  v.  Cameron,  137  Komada  v.  United  States,  215  U.  S. 

U.  S.  542,  11  S.  Ct.  174,  34  U.  S.  (L.  392,  30  8.  Ct.  136,  54  U.  S.  (L.  ed.) 

ed.)  772;  Sohell  v.  Fauehe,  138  U.  S.  249;  United  States  v.  Hammers,  221 

562,  11  S.  Ct  376,  34  U.  8.  (L.  ed.)  U.  S.  220,  31  S.  Ct  693,  55  U.  S.  (L. 

1040;  Heath  t.  Wallace,  138  U.  S.  573,  ed.)  710;  United  States  v.  Baruch,  223 

US.  Ct  380,  34  U.  S.  (L.  ed.)  1063;  U.  S.  191,  32  S.  Ct  306,  56  U.  S.  (L. 

Pennoyer  v.  McConnan^y,  140  U.  8.  ed.)  399;  Jacobs  v.  Pri^ard,  223  U. 

1, 11  S,  Ct  699,  35  U.  S.  (L.  ed.)  363;  8.  200,  32  S.  Ct  289,  56  U.  S.  (L.  ed.) 

United  States  t.  McDermott,  140  U.  8.  405;  United  States  t.  Mason,  227  U. 

151,  11  8.  Ct  746,  35  U.  S.  (L.  ed.)  S.  486,  33  S.  Ct  374, 67  U.  S.  (L.  ed.) 

391;   Knight  v.   United   States   Land  607;  Swigart  v.  Baker,  229  U.  S.  187, 

Ass'n,  142  U.  S.  161,  12  8.  Ct  258,  33  S.  Ct.  645,  57  U.  S.  (L.  ed.)  1143; 

35  U.  S.  (L.  ed.)  974;  United  States  v.  Boston,  etc,  R.  Co.  v.  Hooker,  233  U. 

Alabama  Great  Southern  R.  Co.,  142  S.  97,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.) 

U.   S.  615,  12  8.  Ct  306,  35  U.   S.  868,    Ann.    Cas.    1915D   693,    L.R.A. 

(L.  ed.)  1134;  United  States  v.  Union  1915B  450;  Logan  v.  Davis,  233  U.  S. 

Pac  R.  Co.  148  U.  S.  562,  13  S.  Ct  613,  34  S.  Ct.  685,  58  U.  S.  (L.  ed.) 

724,  37  U.  8.  (L.  ed.)  560;  Bate  Re-  1121;  United  States  v.  Erie  R.  Co.,  236 

frigerating  Co.  v.  Sulzberger,  157  U.  U.  S.  259,  35  S.  Ct  396,  59  U.  8.  (L. 

S.  1,  15  S.  Ct  608,  39  U.  8.  (L.  ed.)  ed.)  567;  California  v.  Deseret  Water, 

601;  Orchard  v.  Alexander,  167  U.  S.  etc.,  Co.,  243  U.  8.  415,  37  8.  Ct  394, 

372,  16  8.  Ct  635,  39  U.  S.  (L.  ed.)  61  U.  8.  (L.  ed.)  821;  United  States  v. 

737;  United  States  v.  Healey,  160  U.  Jack,  244  U.  8.  397,  37  S.  Ct.  605,  61 

S.  136, 16  S.  Ct.  247,  40  U.  8.  (L.  ed.)  U.  8.  (L.  ed  )  1222;  Deweese  v.  Smith, 

369;  United  States  v.  McMiUan,  165  106  Fed.  438, 46  C.  C.  A.  408, 66  L.R.A. 

U.  8.  504,  17  8.  Ct  396,  41  U.  8.  (L.  971;   Anamoose   First   Nat.   Bank   t. 

ed.)  805;  United  States  v.  Eaton,  169  United  States,  206  Fed.  374, 124  C.  C. 

U.  8.  331,  18  8.  Ct  374,  42  U.  8.  A.    256,   46   L;R.A.(N.S.)    1139;    Li 

(L.  ed.)  767;  United  States  v.  Finnell,  re  Warfield,  22  Cal.  61,  83  Am.  Dec. 

185  U.  S.  236,  22  8.  Ct.  633,  46  U.  S.  49  and  note;  Calhoun  Gold  Min.  Co. 

(L.  ed.)  890;  United  States  v.  Sweet,  v.  Ajax  Gold  Min.  Co.,  27  Colo.  1,' 

189  U.  8.  471,  23  S.  Ct  638,  47  U.  8.  59  Pae.  607,  83  A.  S.  R.  17,  60  L.R.A. 

(L.  ed.)  907;  Citizens'  Bank  v.  Par-  209;  Blozham  v.  Consumers'  Electric 

ker,  192  U.  S.  73,  24  8.  Ct  181,  4f«  Light,  etc,  Co.,  36  Fla.  619,  18  So. 

U.    S.    (L.    ed.)    346;    Houghton    v.  444,  51  A.  S.  R.  44,  29  L.R.A.  507; 

Payne,  194  U.  S.  88.  24  S.  Ct.  590,  48  Amos  v.  Moseley  (Fla.)   77  So.  619, 

U.  S.  (L.  ed.)  888;  McMichael  v.  Mur-  L.B.A.1918C  482;  Bruce  t.  Schuyler, 

phy,  197  U.  S.  304,  25  8.  Ct.  460,  49  4  Gilman  (111.)  221,  46  Am.  Dec  447 

U.  S.   (L.  ed.)  766;  New  York,  etc,  and  note;  Whittemore  v.  People,  227 

R.  Co.  V.  Interstate  Commerce  Com-  HI.  453,  81  N.  E.  427,  10  Ann.  Cas. 

mission,  200  U.  8.  361,  26  S.  Ct  272,  44;  Parvin  v.  Wimberg,  130  Ind.  561, 

50  U.  S.  (L.  ed.)  616;  East  Central  30  N.E.790,30A.  6.  R.  264, 16  L.R.A. 
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or  destroyed  by  the  announcement  of  a  new  rule,^  or  where  parties 
who  have  contracted  with  the  government  upon  the  faith  of  such 
construction  will  be  prejudiced.*  As  distinguished  from  judicial 
construction  this  has  been  termed  the  practical  construction  of  stat- 
utes.*" The  weight  to  be  given  to  executive  or  departmental  prac- 
tice is  increased  when  the  legislature,  in  re-enacting  the  law  or 
another  law  in  pari  materia,  fails  to  indicate  in  any  way  its  disap- 
proval of  the  settled  construction  of  the  officer  or  department,**  or 
where  an  implied  approval  of  such  construction  may  otherwise  be 
deduced  from  subsequent  legislation,**  or  failure  to  alter  the  practice 

775;  State  Board  of  Tax  Com'rs  v,  Ct.  306,  35  U.  S.  (L.  ed.)  1134.  See 
HoUiday,  150  Ind.  216,  49  N.  E.  14,  42  rflso  Surgett  v.  Lapiee,  8  How.  48,  12 
L.R.A.  826;  Amett  v.  State,  168  Ind.  U.  S.  (L.  ed.)  982;  United  States  v. 
180,  80  N.  E.  153,  S  L.R.A.(N.S.)  Burlington,  ete.,  R.  Co.,  98  U,  S.  334, 
1192;  State  v.  Southern  Pac.  Co.,  137  25  U.  S.  (L.  ed.)  198;  United  States  v. 
La.  435,  68  Ea  819,  LJl.Aa915r  HiH,  120  U.  S.  169,  7  S.  Ct.  510,  30 
1140;  Westerman  r.  Supreme  Lodge,  U.  S.  (L.  ed.)  627;  Schell  v.  Fauehe, 
etc.,  196  Mo.  679,  04  S.  W.  470,  6  138  U.  S.  562,  11  S.  Ct.  376,  34  U.  S. 
L.R.A.(N.S.)  1114;  State  v.  Gordon,  (L.  ed.)  1040;  Orchard  v.  Alexandei;; 
266  Mo.  394,  181  S.  W.  1016,  Ann.  157  U.  S.  372, 16  S.  Ct.  635,  39  U.  S. 
Cas.  1918B  1«1;  State  v.  Moore,  50   (L.  ed.)  373. 

Neb.  88,  60  K  W.  373,  61  A.  S.  R.  10.  Bloxham  v.  Consumer's  Electric 
538  and  note;  People  v.  Adelpbi  Club,  Light,  etc.,  Co.,  36  Fla.  519,  18  So. 
149  N.  Y.  5,  43  N.  E.  410,  62  A.  S.  B.  444,  51  A.  S.  B.  44,  29  L.E.A.  507. 
700,  31  L.R.A.  510;  OiU  v.  Wake  Note:  93  A.S.R.  881. 
County,  160  N.  C.  176,  76  S.  E.  203,  11.  Bate  Refrigerating  Co.  v.  Sulzr 
43  L.R.A.(N.S.)  293;  State  v.  Pack-  berger,  157  U.  S.  1,  15  S.  Ct.  508,  39 
nrd,  35  N.  D.  298,  160  N.  W.  150,  U.  S.  (L.  ed.)  6Q1;  New  YoA,  etc., 
L.R.A.1917B  710;  State  v.  Nashville  B.  Co.  v.  Interstate  Commerce  Corn- 
Baseball  Club,  127  Tenn.  292,  154  S.'  mission,  200  U.  S.  361,  26  S.  Ct.  273, 
W.  1151,  Ann.  Cas.  1914B  1243;  State  50  U.  S.  (L.  ed.)  515;  United  States 
V.  Globe  Casket,  etc.,  Co.,  82  Wash.  124,  v.  Arecedo  Hermanos  y  Compania, 
143  Pac.  878,  L.B.A.1915B  976;  Eqni-  209  U.  S.  337,  28  S.  Ct.  532,  52  U. 
table  L.  Aasur.  Soo.  v.  Host,  124  Wis.  S.  (L.  ed.)  821;  Surgart  v.  Baker, 
657,  102  N.  W.  579,  4  Ann.  Cas.  413.  229  U.  S.  187,  33  S.  Ct  645,  57  U.  S. 

8.  Bate  Refrigerating  Co.  v.  Sulz-    (L.  ed.)  1143. 

berger,  157  U.  S.  1,  15  8.  Ct,  508,  12.  United  States  v.  Alexander,  12 
39  U.  S.  (L.  ed.)  BOl;  Kindred  v.  Wall.  177,  20  U.  S.  (L.  ed.)  381;  Unit- 
Union  Pac.  R.  Co.,  225  U.  S.  682,  32  ed  States  v.  Burlington,  etc.,  R.  Co., 
S.  Ct.  780,  56  U.  S.  (L.  ed.)  1216.  See  98  U.  S.  334,  25  U.  S.  (L.  ed.)  198; 
also  Louisiana  v.  Garfield,  211  U.  S.  United  States  v.  Johnston,  124  U.  S. 
70,  29  S.  Ct.  31,  53  U.  S.  (L.  ed.)  92;  236,  8  S.  Ct.  446,  31  U.  S.  (L.  ed.) 
Logan  V.  Davis,  233  U.  S.  613,  34  S.  389.  Where  the  legislature  in  framing 
Ct.  685,  58  U.  S.  (L.  ed.)  1121;  Call-  a  statute  uses  language  similar  in  im- 
fomia  V.  Deeeret  Water,  etc.,  Co.,  243  port  to  that  of  other  acts  which  have 
U.  S.  415,  37  S.  Ct.  394,  61  U.  S.  (L.  received  a  practical  construction  by  the 
ed.)  821;  Amos  v.  Moseley  (Fla.)  77  executive  department  and  by  the  legis- 
So.  619,  L.B.A.1918G  482;  Amett  ▼.  latnre  itself,  it  is  fair. to  presume  that 
State,  168  Ind.  180,  80  N.  E.  153,  8  the  language  was  used  in  the  later  act 
L.R.A.(N.S.)  1192.  with  a  view  to  the  construction  given  in 

9.  United  States  v.  Alabama  Great  the  earlier.  State  v.  Moore,  60  Neb.  88, 
Southern  B.  Co.,  142  U.  S.  615,  12  S.  69  N.  W.  373,  61  A.  S.  E.  538. 
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by  legislation.**  On  the  other  hand,  nothing  can  be  inferred  from 
subsequent  legislation  where  the  construction  in  queetion  was  made 
under  such  circumstances  that  the  legislature  could  not  be  presumed 
to  have  knowledge  of  it,**  nor  will  the  court  apply  a  construction 
which  has  been  prohibited  in  subsequent  legislation  relating  to  mat- 
ters of  the  same  nature.**  Since  executive  or  departmental  construc- 
tion can  only  be  resorted  to  in  aid  of  interpretation,**  it  is  the  general 
rule  that  such  construction  is  not  controlling  where  the  statute  is 
clear  and  explicit  in  its  language,  and  its  meaning  is  not  doubtful,*' 
and  an  executive  or  departmental  construction  of  a  proviso  to  an  act 
which  makes  the  proviso  plainly  repugnant  to  the  body  of  the  act 
IS  inadmissible.^*  A  custom  of  a  department,  however  long  con- 
tinued by  successive  officers,  must  yield  to  the  positive  language  of 
the  statute.**     A  d^artmental  construction  which  has  not  been 

15.  Robertson  v.  Downing,  127  TT.  8.  States  ▼.  Joboaon,  173  U.  S.  363,  19 
607,  8  S.  a.  1328,  32  U.  S.  (L.  ed.)  S.  Ct.  ^(7,  43  U.  8.  (L.  ecL)  731;  Stn- 
269;  State  v.  Gordon,  266  Mo.  394,  debaker  v.  Peiry,  184  U.  S.  268,  22 
181  S.  W.  1016,  Ann.  Cas.  1918B  191.  8.  Ct.  463,  46  U.  8.   (L.  ed.)   528; 

14.  DoUar    Sav.    Bank    v.    United  United  States  v.  Finneil,  185  U.  S. 

States,  19  WaU.  227,  22  U.  8.  (L.  ed.)  236,  22  S.  Ct  633,  46  U.  8.  (L.  ed.) 

80.  890;  United  States  v.  Allen,  192  U.  S. 

16.  United  States  t.  Oilmoie,  g  543,  24  S.  Ct.  416,  48  U.  S.  (L.  ed.) 
Wall.  330,  19  U.  S.  (L.  ed.)  396.  555;  Houghton  v.  Payne,  194  U.  S. 

16.  United  States  v.  Ghraham,  110  U.  88,  24  S.  Ct  590,  48  U.  S.  (L.  ed.) 
S.  219,  3  8.  Ct  582,  28  U.  S.  (L.  ed.)  888;  Robinson  v.  Lodiigan,  227  U.  S. 
126.  173,  33  S.  Ct  255,  57  U.  S.  (L.  ed.) 

17.  United  States  ▼.  Vowell,  5  468;  Whittemore  v.  People,  227  111. 
Cranch  368,  3  U.  S.  (L.  ed.)  128;  .453,  81  N.  E.  427, 10  Ann.  Cas.  44  and 
United  States  ▼.  Freeman,  3  How.  note;  Atty.-Qen.  v.  Barney,  211  Mass. 
556,  11  U.  8.  (L.  ed.)  724;  Greeley  v.  134,  97  N.  E.  750,  39  L.RA.(N.S.) 
Thompson,  10  How.  225,  13  U.  S.  (L.  1024;  Gill  v.  Wake  County,  160  N.  C. 
ed.)  397;  Lawrence  v.  Caswell,  13  176,  76  S.  E.  203,  43  L.R.A.(N.S.) 
How.  488, 14  U.  S.  (L.  ed.)  235;  Solo-  293;  Ramsey  v.  Todd,  95  Tex.  614,  69 
men  V.  Arthur,  102  U.  S.  208,  26  U.  S.  W.  133,  93  A.  S.  R.  875;  State  v. 
S.  (L.  ed.)  147;  United  States  v.  Tem-  Globe  Casket,  etc,  Co.,  82  Wash.  124, 
pie,  105  U.  S.  97,  26  U.  S.  (L.  ed.)  143  Pac.  878,  L.R.A.1915B  976;  Mil- 
967;  Swift,  etc.,  Co.  v.  United  States,  waukee  County  v.  Isenrii^,  109  Wis. 
305  U.  S.  691,  26  U.  S.  (L.  ed.)  1108;  9,  85  N.  W.  131,  53  L.R.A.  635. 
United  States  y.  Graham,  110  U.  S.  Note :  10  Ann.  Cas.  51  (ecmtaining  a 
219,  3  8.  Ct  582, 28  U.S.  (L.ed.)126;  full  discussion  of  the  general  rule  as 
St  Paul,  etc.,  R.  Co.  v.  Phelps,  137  to  the  effect  given  by  courts  to  con- 
U.  S.  528,  11  S.  Ct.  168,  34  U.  S.  (L.  temporaneons  practical  contention  of 
ed.)  767;  Merritt  t.  Cameron,  137  U.  unamlngnous  statatea  and  the  modi- 
S.  542,  11  S.  Ct.  174,  34  U.  S.  (L.  ed.)  flcations  of  sndi  general  rule). 
772;  United  States  v.  Tanner,  147  U.  18.  Dollar  Sav.  Bank  v.  United 
S.  661, 13  S.  Ct  436,  37  U.  S.  (L.  ed.)  States,  19  Wall.  227,  22  U.  S.  (L.  ed.) 
321;  United  States  v.  Alger,  162  U.  S.  80;  Deweese  v.  Smith,  106  Fed.  438, 
384,  14  S.  Ct.  635,  38  U.  8.  (L.  ed.)  45  C.  C.  A.  408,  66  L.R.A.  971. 
488;  Wisconsin  Cent.  R.  Co.  v.  Unit-  19.  Houghton  v.  Payne,  194  U.  S. 
ed  Stat^  164  U.  S.  190,  17  S.  Ct.  88,  24  8.  Ct  590,  48  U.  8.  (Ll  ed.) 
45,  41  U.  8.    (L.  ed.)   399;   United  888. 
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imiform  is  of  no  force,**  nor  is  sach  construetion  to  be  held  conclu- 
sive and  binding  upon  the  courts  of  the  country  unless  it  has  been 
continuously  in  force  for  a  long  time.*  The  opinions  of  the  attor- 
ney general  of  the  United  States  or  of  a  state  are  always  valuable 
when  passing  upon  questioned  statutes,  and,  althoi^h  not  binding, 
are  always  considered  and  frequently  resorted  to.' 

275.  Legislative  Construction  G«n«rally;  Statntory  Definitions  and 
Interpretation  Clauses. — It  is  generally  held  that  a  legislative  body 
may  by  statute  declare  the  construction  of  previous  statutes  so  as  to 
bind  the  courts  in  reference  to  all  transactions  occurring  after  the 
passage  of  the  law,*  and  may,  in  many  cases,  thus  furnish  the  rule  to 
govern  the  courts  in  transaetaons  which  are  past,  provided  no  con- 
stitutional right  of  the  party  concerned  is  violated.*  But  it  cannot, 
under  cover  of  giving  a  construction  to  an  existing  or  an  expired 
statute,  invade  private  rights  with  which  it  could  not  interfere  by  a 
new  and  affirmative  statute ;  *  since  "to  declare  what  the  law  is,  or 

20.  United  States  v.  Healey,  160  U.  U.  8.  (L.  ed.)  982;  HarriBon  v.  Voee, 

S.  136, 16  S.  Ct.  247,  40  U.  S.  (L.  ed.)  9  How.  372,  13  U.  S.  (L.  ed.)  179; 

369.     See  also  Marriott  v.  Bnme,  9  Union  Ins.  Co.  v.  Hoge,  21  How.  35, 

How.  619,  13  U.  S.  (L.  ed.)  282;  Da-  16  U.  S.  (L.  ed.)  61;  United  States 

vies  V.  Miller,  130  U.  S.  284,  9  8.  Ct.  v.  Jack,  244  U.  8.  397,  37  S.  Ct.  605, 

660,  32  U.  S.   (L.  ed.)   932;  North  61  U.  8.   (L.  ed.)   1222;  Anamoose 

American   Commerciid   Co.  v.  United  First  Nat.  Bank  v.  United  States,  206 

States,  171  U.  S.  110, 18  S.  Ct.  817,  43  Fed.  374,  124  C.  C.  A.  256,  46  L.B.A. 

U.  S.  (L.  ed.)  98;  Knowlton  v.  Moore,  (N.8.)   1139;  Huntworth  v.   Tanner, 

178  U.  8.  41,  20  S.  Ct.  747,  44  U.  8.  87  Wash.   670,  152  Pac.  623,  Ann. 

(L.  ed.)   969;   State  v.  Gordon,  266  Caa.  1917D  676.    Generally  as  to  the 

Mo.  394,  181  8.  W.  1016,  Ann.  Cas.  weirfit  and  effect  of  an  attorney  gen- 

1918B  191.  eraPs  opinion,  see  Attoiinet  GEMEaAL, 

1.  Merritt  v.    Cameron,  137  U.   8.  vol.  2,  p.  920  et  seq. 

542,  11  S.  Ct.  174,  34  U.  S.  (L.  ed.)  '  8.  Stockdale  v.  Atlantic  Ins.  Cos., 
772;  Orchard  v.  Alexander,  157  U.  8.  20  Wall.  323.  22  U.  8.  (L.  ed.)  348; 
372,  15  S.  Ct.  635,  39  U.  S.  (L.  ed.)  Murdock  v.  Memphis,  20  Wall.  590, 
737;  United  States  v.  Johnson,  173  22  U.  S.  (L.  ed.)  429;  Postmaster- 
U.  S.  363,  19  S.  Ct.  427,  43  U.  S.  (L.  Gen.  v.  Early,  12  Wheat.  136,  6  U.  S. 
ed.)  731;  State  v.  Globe  Casket,  etc.,  (L.  ed.)  577;  United  States  v.  Claflin, 
Co.,  82  Wash.  124. 143  Pac.  878,L.R.A.  97  U.  S.  546.  24  U.  S.  (L.  ed.)  1082. 
1915B  976.  See  also  Patton  v.  Easton,  1  Wheat. 

Failure  of  warehouse  commissioners  476,  4  U.  S.  (L.  ed.)  139;  Carpenter 
to.  appeal  to  the  attorney  general  to  v.  Pennsylvania,  17  How.  456,  15  U. 
institute  suits,  or  to  question  the  le-  8.  (L.  ed.)  127;  Titusville  Iron- Works 
gality  of  the  conduct  of  warehousemen  v.  Keystone  Oil  Co.,  122  Pa.  St.  627, 
in  storing  their  own  grain  in  their  15  Atl.  917,  1  L.R.A.  361  (stating  this 
warehouses,  does  not  amount  to  a  prac-  to  have  been  the  case  in  Pennsylvania 
tical  construction  of  the  statute  pro-  prior  to  the  constitution  of  1874). 
viding  for  licensing  warehouses  so  as  4.  Stockdale  v.  Atlantic  Ins.  Cos., 
to  show  that  it  authorizes  such  con-  20  Wall.  323,  22  U.  8.  (L.  ed.)  348. 
duct.  Central  Elevator  Co.  v.  People,  5.  Ogden  v.  Blackledge,  2  Cranch 
174  lU.  203,  51  N.  E.  254,  43  L.B.A.  272,  2  U.  8.  (L.  ed.)  276;  Stockdale 
658.  v.  Atlantic  Ins.  Cos.,  20  Wall.  323,  22 

2.  Surgett  V,  Lapice,  8  How.  48,  12   U.  S.  (L.  ed.)  348;  United  States  v. 
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has  been,  is  a  judicial  power;  to  declare  what  the  law  shall  be  is  legis- 
lative." •  Where,  however,  the  legislature  can  exercise  a  power  by 
passing  a  new  statute  which  may  be  retroactive  in  its  effect,  the  form 
of  words  which  it  uses  to  put  this  power  in  operation  cannot  be 
material,  if  the  purpose  is  clear  and  is  within  the  power ;  and  it  may. 
by  enacting  that  a  subsisting  statute  shall  be  "construed"  in  a  pai 
ticular  manner,  effect  the  purpose  designed.'  It  is  very  commoi 
for  a  court,  in  construing  a  statute,  to  refer  to  subsequent  legislation 
as  impliedly  confirming  the  view  which  the  court  has  decided  to 
adopt;  and  in  some  cases  perhaps  more  weight  has  been  given  to  this 
later  action  of  the  legislative  body  than  correct  rules  of  interpretation 
would  authorize,*  for  a  legislature  cannot,  by  mere  expression  of 
opinion,  without  a  positive  legislative  act,  bind  the  court  on  a  ques- 
tion of  construction.*  A  mistaken  opinion  of  the  legislature  con- 
cerning the  law  does  not  make  the  law,  unless  such  mistake  is 

Claflin,  97  U.  S.  546,  24  U.  S.  (L.  ed.)  91  U.  S.  29,  23  U.  8,  (L.  ed.)  196; 

1082;  Koshkonong  v.  Burton,  104  U.  Bates  v.  Clark,  95  U.  S.  204,  24  U.  S. 

S.  668,  26  U.  S.  (L.  ed.)  886;  Finlay-  (L.  ed.)  471;  Kohlsaat  v.  Murphy,  96 

son  V.  Peterson,  5  N.  D.  587,  67  N.  W.  U.   S.  153,  24  U.   S.    (L.   ed.)    844; 

953,  57  A.  8.  R.  485,  33  L.RA.  532;  United  States  v.  Farden,  99  U.  S.  10, 

Haley  v.  Philadelphia,  68  Pa.  St.  45,  25  U.  S.  (L,  ed.)  267:  Union  Pac.  R. 

8  Am.  Rep.  153  and  note.     And  see  Co.  t.  United  States,  99  U.  S.  402,  25 

Constitutional  Law,  vol.  6,  p.  161.  U.  8.  (L.  ed.)  274;  Pompton  v.  Cooper 

6.  Ogden  V.  Blackledge,  2  Craach  Union,  101  U.  S.  196,  25  U.  8.  (L.  ed.) 
272,  2  U.  S.  (L.  ed.)  276;  Lindsay  v.  803;  Jarrott  v.  Moberly,  103  U.  S.  580, 
United  States  Sav.,  etc.,  Co.,  120  26  U.  S.  (L.  ed.)  492;  Pussell  v. 
Ala.  156,  24  So.  171,  42  L.R.A.  783;  Gregg,  113  U.  S.  550,  5  S.  Ct.  631,  28 
Macartney  v.  Shepherd,  60  Ore.  133,  U.  S.  (L.  ed.)  993;  Choctaw  Nation  v. 
117  Pac.  814,  Ann.  Cas.  1913D  1257.  United  States,  119  U.  S.  1,  7  S.  Ct.  75, 

7.  Stockdale  v.  Atlantic  Ljs.  Cos.,  30  U.  8.  <L.  ed.)  306;  Sarlls  v.  Unit- 
20  Wall.  323,  22  U.  8.  (L.  ed.)  348.  ed  States,  152  U.  S.  570, 14  8.  Ct.  720, 
See  also  Carpenter  v.  Pennsylvania,  17  38  U.  S.  (L.  ed.)  5.56;  The  Conqueror, 
How.  456,  15  U.  8.  (L.  ed.)  127.  166  U.  S.  110,  17  S.  Ct.  510,  41  U.  8. 

8.  United  States  v.  Fisher,  2  Cranch  (L.  ed.)  937;  Barrett  v.  United  States, 
358,  2  U.  8.  (L.  ed.)  304;  Minis  v.  169  U.  8.  218,  18  S.  Ct.  327,  42  U.  S. 
United  States,  15  Pet.  423,  10  U.  8.  (L.  ed.)  .723;  Taylor  v.  Dahn,  6  Ind. 
(L.  ed.)  791;  Rankin  v.  Hoyt,  4  How.  App.  672,  34  N.  E.  121,  51  A.  S.  R. 
327,  11  U.  S.  (L.  ed.)  996;  License  312;  Burridge  v.  Detroit,  117  Mich. 
Tax  Cases,  5  Wall.  462,  18  U.  8.  (L.  557,  76  N.  W.  84,  72  A.  S.  R.  582  and 
ed.)  497;  Stark  v.  Starr,  6  WaU.  402,  note,  42  L.R.A.  684. 

18  U.  8.  (L.  ed.)  925;  Doe  v.  Consi-       9.  United  States  v.  Gillis,  95  U.  8. 

dine,  6  Wall  458,  18  U.  8.  (L.  ed.)  407,  24  U.  8.  (L.  ed.)  503,  in  which 

869;  Farman  v.  Nichol,  8  Wall.  44,  19  it  is  held  that  "a  later  statute  not  de- 

U.  S.  (L.  ed.)  370;  United  States  v.  claratoiy  in  its  terms  cannot  be  relied 

Gilmore,  8  Wall.  330, 19  U.  8.  (L.  ed.)  upon  for  the  purpose  of  giving  a  con- 

396;  United  States  v.  Alexander,  12  struction  to  a  former  act  plain  in  its 

Wall.   177,  20   U.    8.    (L.   ed.)    381;  terms."     See    also    South    Ottawa   v. 

Davis  V.  Gray,  16  Wall.  203,  21  U,  S.  Perkins,  94  U.  8.  260,  24  U.  S.   (L. 

(L.   ed.)    447;   Matthews  v.   McStea,  ed.)  154;  District  of  Columbia  v.  Hut- 

91  U.  8.  9,  23  U.  S.   (L.  ed.)  188;  ton,  143  U.  S.  18,  12  8.  Ct.  369,  36 

Farmers',  etc.,  Nat.  Bank  v.,  Dearing,  U.  S.  (L.  ed.)  60. 

1048 


Digitized  by 


Google 


25  B.  C.  L.  STATUTES  §  275 

manifested  in  words  competent  to  make  the  law  in  the  future.*"  In 
those  jurisdictions  where  the  constitution  requires  all  statutes  to  be 
self  explanatory  and  complete  in  their  provisions,  and  forbids  the 
extension,  amendment,  revival  or  the  use  of  any  other  method  of 
conferring  the  benefits  of  previous  legislation  short  of  a  re-enact- 
ment at  length,  it  has  been  held  that  the  courts  cannot,  however 
much  inclined  to  do  so,  give  effect,  even  as  to  future  cases,  to  stat- 
utes directing  what  construction  shall  be  given  to  previous  legis- 
lation." It  is  well  settled  that  a  legislative  body  has  the  power 
within  reasonable  limitations  to  prescribe  legal  definitions  of  its 
own  language,  and  when  an  act  passed  by  it  embodies  a  definition 
it  is  binding  on  the  courts."  In  the  exercise  of  this  power  the  legis- 
lature may  include  within  the  concept  and  definition  of  a  term 
ideas  which  may  not  unreasonably  be  included  therein,  though  per- 
haps not  strictly  within  its  ordinary  definition.*'  And  where,  in  an 
act,  it  is  declared  that  it  shall  receive  a  certain  construction,  the  courts 
are  bound  by  that  construction,  though  otherwise  the  language 
would  have  been  held  to  mean  a  different  thing.**  It  has  been  said 
that  an  interpretation  clause  should  be  used  for  the  purpose  of 
interpreting  words  which  are  ambiguous  or  equivocal;  not  so  as  to 
disturb  the  meaning  of  such  as  are  plain.  It  is  often  inserted  for 
this  purpose,  or  for  abundant  caution,  that  t^ere  may  be  no  mis- 
apprehension, though  the  interpretation  so  directed  is  not  different 
{torn  that  which  the  language  used  would  otherwise  receive.  In 
such  cases,  this  provision  leads  to  no  difficulties  of  construction. 
When,  however,  the  clause  is  employed,  as  it  often  is,  to  make 
particular  words  mean  something  other  or  more  than  they  would 
naturally  and  ordinarily  signify,  it  should  be  construed  strictly. 
When  a  concise  term  is  used  which  is  to  include  other  sub- 
jects besides  the  actual  thing  designated  by  the  words,  it  must  also 
be  used  with  due  regard  to  the  true,  proper,  and  legitimate  construc- 
tion of  the  act.  Such  clauses  have  been  discussed  with  marked  dis- 
favor in  England,  as  they  embarrass,  rather  than  assist,  the  courts  in 
their  decisions."    A  clause  in  a  statute  providing  that  "all  laws  in 

10.  Postmaster-Gen.  v.  Early,  12  365,  Ann.  Cas.  1913B  973;  In  re  Arri- 
Wheat.  136,  6  U.  S.   (L.  ed.)   577.  go,  98  Neb.  134, 152  N.  W.  319,  L.R.A. 

11.  Titusville  Iron-Works  v.  Key-  1917A  1116;  Rossrailler  v.  State,  114 
stone  Oil  Co.,  122  Pa.  St.  627,  15  Atl.  Wis.  169,  89  N.  W.  839,  91  A.  S.  R. 
917,  1  L.R.A.  361.  910,  58  L.R.A.  93. 

12.  Collins  V.  Texas,  223  U.  S.  288,  13.  State  v.  American  Surety  Co.,  90 
82  S.  Ct.  286,  56  U.  S.  (L.  ed.)  439;  Neb.  154,  91  Neb.  22,  133  N.  W.  235, 
State  V.  Schlenker,  112  la.  642,  84  N.  135  N.  W.  365,  Ann.  Cas  1913B  973; 
W.  698, 84  A.  S.  R.  360, 51  L.R.A.  347;  In  re  Arrigo,  98  Neb.  134,  152  N.  W. 
St.  Louis  V.  Nash,  266  Mo.  523,  181  S.  319,  L.R.A.1917A  1116. 

W.  1145,  Ann.  Cas.  1918B  134:  State       14.  Amett  v.   State,  168  Ind.  180, 
V.  Amerleaa  Surety  Co.,  90  Neb.  154,  80  N.  E.  153,  8  L.R.A.(N.S.)  1192. 
91  Neb.  22,  133  N.  W.-235,  135  N.  W.       16.  State  v.   Standard  Oil   Co.,  61 
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conflict  herewith  shall  not  be  construed  to  prevent  the  carrying  out 
of  the  provisions  of  this  act"  is  a  declaration  on  the  part  of  the  legis- 
lature that  such  statute  is  enacted  for  a  special,  particular,  and  tem- 
porary purpose,  and  that  it  shall  be  enforced  according  to  its  terms 
without  regard  to  any  other  law  in  force.**  No  inference  or  presump- 
tion as  to  the  meaning  of  a  statute  will  be  drawn  from  the  location 
of  the  statute  in  the  codes,  where  the  codes  expressly  provide  that 
"the  arrangement  and  classification  of  the  several  parts  of  said  codes 
have  been  made  for  the  purpose  of  convenience  and  orderly  arrange- 
ment, and  therefore  no  implication  or  presumption  of  a  legislative 
construction  is  to  be  drawn  therefrom."*'  Words  defined  in  a  prior 
statute  will  be  understood  in  the  same  sense  in  subsequent  statutes 
unless  the  contrary  appear.^*  But  the  intention  of  the  legblature, 
when  discovered,  must  prevail,  any  rule  ot  construction  declared 
by  previous  acts  to  the  contrary  notwithstanding.*' 

276.  Change  of  Language. — ^In  the  case  of  a  general  revision  or 
codification  of  statutes  it  is  well  settled  ihaX  a  mere  change  of  phrase- 
ology or  the  omission  or  addition  of  words  will  not  necessarily  change 
the  operation  or  construction  of  former  statutes,*"  for  the  new  lan- 
guage may  be  attributed  to  a  desire  to  condense  and  simplify  the 
law.*  The  language  of  the  statute  as  revised  or  the  l^iislative  intent 
to  change  the  former  statute  must  be  clear  before  it  can  be  pro- 
nounced that  there  is  a  change  of  such  statute  in  construction  and 
operation.*  Where,  however,  the  intention  of  the  legislature  to  change 

Ore.    438,    123    Pac.    40,   Ann.    Cas.  Com.  v.  New  Tork  Cent.,  etc.,  B.  Co., 

1914B  179.  206  Mass.  417,  92  N.  E.  766,  19  Ann. 

16.  Utah  University  v.  Richards,  20  Cas.  529;  United  States,  etc.,  Land 
Utah  457,  59  Pac.  96,  77  A.  S.  R.  928.  Co.  v.  Sullivan,  113  Minn.  27,  128  N. 

17.  Nelson  v.  Fergus  County  Bank,  W.  1112,  Ann.  Cas.  1912A  51;  Qood- 
157  Fed.  161,  84  C.  C.  A.  609,  13  ell  v.  Jackson,  20  Johns,  (N.  Y.)  693, 
Ann.  Cas.  811.  11  Am.  Dee.  351;  Young  v.  Dake,  5  N. 

18.  Purtell  T.  Philidelphia,  ete.,  Y.  463,  55  Am.  Dec.  356;  Dunnham  v. 
Coal,  etc.,  Co.,  256  111.  110,  99  N.  E.  Waterman,  17  N.  Y.  9,  72  Am.  Dec. 
899,  Ann.  Cas.  1913E  335,  43  L.B.A.  406;  Green  v.  Disbrow,  79  N.  Y.  1, 
(N.  S.)   193.  35  Am.  Rep.  496;  In  le  Hellman,  174 

19.  Brown  v.  Barry,  3  Dall.  365,  1  N.  Y.  254,  66  N.  E.  809,  95  A.  S.  R. 
U.  S.  (L.  ed.)  638.  582;  In  re  Jenkins,  157  N.  C.  429,  72 

20.  Stewart  v.  Kahn,  11  Wall.  493,  S.  E.  1072,  37  L.B.A.(N.S.)  842. 
20  U.  S.  (L.  ed.)  176;  McDonald  v.  And  see  Liuitatiox  of  Acitoits,  voL 
Hovey,  110  U.  S.  619,  4  S.  Ct.  142,  28  17,  p.  686. 

U.  S.  (L.  ed.)  269;  Taylor  v.  Bowker,  1.  United  States,  etc.  Land  Co.  v, 
111  U.  S.  110,  4  S.  Ct.  397,  28  U.  S.  Sullivan,  113  Minn.  27,  128  N.  W. 
(L.  ed.)  368;  Lindsay  v.  United  States  1112,  Ann.  Cas.  1912A  5L 
Sav.,  etc.,  Co.,  127  Ala.  366,  28  So.  2.  Stewart  v.  Kahn,  11  WaU.  493, 
717,  51  L.R.A.  393;  Cole  v.  Sloss-  20  U.  S.  (L.  ed.)  176;  Taylor  v.  Bow- 
Sheffield  Steel,  etc.,  Co.,  186  Ala.  192,  ker,  111  U.  S.  110,  4  S.  Ct.  397,  28 
65  So.  177,  Ann.  Cas.  1916E  99;  Sav-  U.  S.  (L.  ed.)  368;  Lindsay  v.  United 
age  V.  Shaw,  195  Mass.  571,  81  N.  E.  States  Sav.,  etc.,  Co.,  127  Ala.  366, 
303, 122 AS. R.  272, 12 Ann. Cas. 806;  28  So.  717,  51  L.R-L  393;  Cole  v. 
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(he  law  is  too  ai^arent  to  admit  of  any  doubt,  it  must  be  followed.*  A 
chauge  in  the  phraseology  of  an  amendatory  statute  raises  a  presump- 
tion that  a  departure  from  the  old  law  was  intended.*  The  legis- 
lature must  be  presumed  to  know  both  the  language  emj^oyed  in 
the  former  acts  and  the  judicial  construction  placed  upon  them ;  and 
if  in  a  subsequent  statute  on'  the  same  subject  it  uses  different 
language  in  the  same  connection,  the  courts  must  presume  that 
a  dhange  of  the  law  was  intended,'  and  after  a  consideration  of 
the  spirit  and  letter  of  the  statute  will  give  effect  to  ite  terms 
according  to  their  proper  significance.'  So  the  omisMon  of  a  word 
iA  the  amendment  or  re-enactment  of  a  statute  will  be  assumed 
to  have  been  intentional.'  Where  it  is  apparent  that  substantive 
portions  of  a  statute  have  been  omitted  and  repealed  by  the  process 
of  revision  and  re-enactment,  courts  have  no  express  or  implied  au- 
.  thority  to  supply  the  omissions  that  are  material  and  substantive 
and  not  merely  clerical  and  inconsequential,  for  that  would  in  effect 
be  the  enactment  of  substantive  law.  The  statute  in  such  a  case  should 
be  effectuated  as  the  language  actually  contained  in  the  latest  enact- 
ment warrants;  and  words  that  were  a  part  of  the  omitted  substantive 
provisions  but  are  useless  as  re-enacted  may  be  disregarded  as  being 
mere  surplusage;  and  approjniate  effect  should  be  given  to  the  con- 
nected and  complete  terms  and  provisions  as  they  appear  in  the 

Sloss-Sheffield  Steel,  etc.,  Co.,  186  71  So.  118,  Ann.  Caa.  1917B  696; 
Ala.  192,  65  So.  177,  Ann.  Cas.  1916E  United  States,  etc.,  Laad  Co.  v.  Sulli- 
99;  Com.  v.  New  York  Cent.,  etc.,  R.  van,  113  Minn.  27,  128  N.  W.  1112, 
Co.,  206  Mass.  417,  92  N.  E.  766,  19  Ann.  Cas.  1912A  51;  James  v.  Patten, 
Ann.  Cas.  529;  GoodeU  v.  Jackson,  20  6  N.  Y.  9,  55  Am.  Dec.  376;  Dilling- 
Johns.  (N.  Y.)  693,  11  Am.  Dec.  351.  ham  v.  Spartanburg,  75  S.  C.  549,  56 
And  see  cases  cited  in  note  to  pre-  S.  E.  381,  117  A.  S.  R.  917,  9  Ann. 
ceding  text  Cas.  829,  8  L.E.A.(N,S.)  412;  Orient- 

8.  Com.  V.  New  York  Cent.,  etc.,  R.  al  Hotel  Co.  v.  Griffiths,  88  Tex.  574, 
Co.,  206  Mass.  417,  92  N.  E.  766,  19  33  S.  W.  652,  53  A.  S.  R.  790,  30 
Ann.  Cas.  529  (holding  this  to  be  L.R.A.  765;  Halbert  v.  San  Saba 
true  even  though  the  legislative  com-  Springs  Land,  etc.,  Ass'n,  89  Tez.  230, 
mittee  which  had  the  matter  in  chai^  34  S.  W.  639,  49  L.R.A.  193;  San 
adopted  a  resolution  that  the  existing  Antonio,  etc..  Pass  R.  Co.  v.  South- 
law  ^ould  not  be  changed) ;  Young  v.  western  Tel.,  etc,  Co.,  93  Tex.  313,  77 
Dake,  5  N.  Y.  463,  55  Am.  Dec.  356.  A.  8.  R.  884,  49  L.RA.  459.    And  see 

4.  United  States,  etc.,  Land  Co.  v.  hmvtimoist  o»  AanoNS,  voL  17,  p. 
Sullivan,  113  Minn.   27,   128  N.   W,  686  et  seq. 

1112,  Ann.  Cas.  1912A  51.  6.  Louisville,  etc,  R.  Co.  v.  Western 

5.  Louisville,  etc,  R.  Co.  v,  Mott-  Union  Tel.  Co.,  195  Ala.  124,  71  So. 
ley,  219  U.  S.  467,  31  S.  Ct.  265,  65  118,  Ann.  Cas.  1917B  696. 

U.  S.  (L.  ed.)  297,  34  L.R.A.(N.S.)  7.  Sherrill  v.  O'Brien,  188  N.  Y. 
671;  Johnson  t.  United  St^es,  225  185,  81  N.  E.  124,  117  A.  S.  R.  841; 
U.  S.  405,  32  S.  a.  748,  56  U.  S.  (L.  Ex  parte  Tillman,  84  S.  C.  552,  66  S. 
ed.)  1142;  Bugajewitz  v.  Adams,  228  E.  1049,  26  LJlJk..(N.S.)  781;  Harvey 
U.  S.  585,  33  S.  Ct.  607,  57  U.  S.  (L.  Coal,  etc,  Co.  v.  DiUon,  59  W.  Va. 
ed.)  978;  Louisville,  etc.,  R.  Co.  v.  605,  53  S.  E.  928,  6  L.R.A.(N.S.) 
Western  Union  Tel.  Co.,  196  Ala.  124,  628. 
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re-enacted  statute,  when  it  can  be  done  witiiout  violating  the  organic 
law  or  the  legislative  intent.* 

XIV.  Construction  with  Rbferbncb  to  Otheb  Lawb 

Introductory 

277.  General  Principles. — One  of  the  recognized  rules  of  construc- 
tion of  statutes  is  that  we  are  to  look  to  the  state  of  the  law  when  the 
statute  was  enacted  in  order  to  see  for  what  it  was  intended  as  a  sub- 
stitute.' No  single  statute  should  be  interpreted  solely  by  its  own 
words.  Upon  enactment  it  becomes  a  part  of,  and  is  to  be  read  in 
connection  with,  the  whole  body  of  the  law.  Its  interpretation  is  to 
be  in  the  light  of  the  general  policy  of  previous  legislation  and  of  the 
long  established  principles  of  law  and  equity.*'  Every  statute  which 
is  properly  the  subject  of  judicial  construction  should  receive  such  a 
construction  aa  will  not  conflict  with  general  principles  and  will  make 
it  harmonize  with  the  pre-existing  body  of  law.**  An  enactment  of  the 
legislature  based  on  an  evident  misconception  of  what  the  law  is  will 
not  have  the  effect,  per  se,  of  changing  the  law  so  as  to  make  it  accord 
with  the  misconception.**  There  is  a  presumption  that  the  legisla- 
ture, in  the  enactment  of  statutes,  does  not  intend  to  overturn  long- 
established  principles  of  law  unless  such  intention  is  made  clearly  to 
appear  either  by  express  decleu*ation  or  by  necessary  implication.** 
As  we  shall  see  presently,  statutes  are  to  be  construed  with  reference 
to  the  common  law  in  existence  at  the  time  of  their  enactment,  and 
in  connection  with  other  statutes  which  relate  to  the  same  subject- 
matter.**    Even  statutes  on  cognate  subjects,  though  not  strictly  in 

8.  Davia  v.  Florida  Power  Co.,  64  Am.  Rep.  440;  Rossmiller  v.  State,  114 
Fla.  246,  60  So.  759,  Ann.  Cas.  1914B  Wis.  169,  89  N.  W.  839,  91  A.  S.  E. 
965.     And  see  Bngajewitz  v.  Adams,   910,  58  L.R.A,  93. 

228  U,  S.  585,  33  S.  Ct.  607,  46  U.  S.  13.  St.  Louis,  etc,  B.  Co.  v.  Delk, 

(L.  ed.)  148.  158  Fed.  931,  86  C.  C.  A.  95,  14  Ann. 

9.  St,  Louis,  etc.,  B.  Co.  v,  Delk,  Cas.  233;  In  re  Garcelon,  104  Cal.  570, 
158  Fed.  031,  86  C.  C.  A.  95,  14  Ann.  38  Pac.  414, 43  A.  S.  B.  134,  32  L.R.A. 
Cas.  233;  Ambler  v.  Whipple,  139  111.  595;  Haggett  v.  Hurley,  91  Me.  542, 
311,  28  N.  E.  841.  32  A.  S.  B.  202.  40  Atl.  561,  41  L.E.A.  362.    In  Louisi- 

10.  Haggett  V.  Hurley,  91  Me.  542,  ana  it  has  been  held  that  the  enactment 
40  Atl.  561,  41  L.B.A.  362.  in  the  code  of  that  state  of  a  genera] 

11.  Wilson  T,  Donaldson,  117  Ind.  provision  existing  in  the  Spanish  law 
356,  20  N.  E.  250,  10  A.  S.  B.  48  and  does  not  repeal  an  exception  which  ae- 
iiote,  3  L.R.A.  266;  Cleveland,  etc.,  R.  oompanied  it  in  that  law.  Valsain  v. 
Co.  V.  Backus,  133  Ind.  513,  33  N.  E.  Cloutier,  3  La.  170,  22  Am.  Dee.  179. 
421, 18  L.R.A.  720;  Stonega  Coke,  etc.,  14.  People  v.  Eavmond,  18  Colo. 
Co.  V.  Southern  Sted  Co.,  123  Tenn.  242,  32  Pac.  429,  19  L.R.A.  649;  Kear- 
428,  131  S.  W.  988,  31  L.ILA.(N.S.)  ney  v.  Vami,  154  N.  C.  311,  70  S.  E. 
278;  State  v.  Gxymes,  65  W.  Va.  451,  747,  Ann.  Cas.  1912A  1189;  Standard 
64  S.  E.  728,  17  Ann.  Cas.  833.  Oil  Co.  v.  Stete,  117  Tenn.  618,  100 

12.  Byrd  v.  State,  57  Miss.  243,  34  S.  W.  705,  10  L.B.A.(N.S.)  1015. 
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pari  materia,  may  be  referred  to,  in  order  to  elucidate  the  intentioD 
of  the  legislature  in  enacting  any  given  statute.**  And  it  is  to  be 
presumed  that  a  statute  has  been  enacted  in  the  light  of  such  existing 
judicial  decisions  as  have  a  direct  bearing  upon  it." 

278.  State  and  Federal  LegislatiMi  on  Same  Subject — ^In  con- 
struing the  statute  of  a  state,  the  courts,  in  determining  the  intention 
of  the  legislature  in  enacting  the  statute,  are  in  many  cases  to  con- 
sider the  acts  of  Congress  upon  the  some  «nd  kindred  subjects.  The 
acts  of  Congress,  when  within  the  scope  of  powers  delegated  by  the 
states  to  the  federal  gOA^mment,  are  Uie  statute  law  and  the  higher 
statute  law  of  the  several  states,  and  are  enforced  by  their  courts,  in 
matters  of  which  they  have  jurisdiction,  as  fully  as  their  own  statutes, 
without  being  specially  pleaded  or  proved.*'  Where  two  govern- 
ments like  those  of  the  United  States  and  one  of  the  states  exercise 
their  authority  within  the  same  territory  and  over  the  same  citizens, 
the  legislation  of  that  which  as  to  certain  subjects  is  subordinate 
should  be  construed  with  reference  to  the  powers  and  authority  of  the 
superior  government,  and  not  be  deemed  as  invading  ttiem,  unless 
such  construction  is  absolutely  demanded.** 

Common  Law 

279.  General  Rule. — ^Whether  a  statute  which  is  fairly  susceptible 
of  more'  than  one  meaning  and  therefore  a  proper  subject  of  construe- 
tion  *•  affirms  a  rule  of  the  common  law  upon  the  same  subject,  or 
whether  it  modifies,  supplements,  or  displaces  the  common  law  rule, 
it  must  be  read  and  construed  in  the  light  of  the  common  law  in  force 
at  the  time  of  its  enactment;  *"  for,  as  has  been  said,  to  know  what 
the  common  law  was  before  the  making  of  a  statute,  whereby  it  may 
be  seen  whether  the  statute  was  introductory  of  a  new  law  or  only 
aflBrmative  of  the  common  law,  is  the  very  lock  and  key  to  set  open 

16.  Chicago,  etc.,  E.  Oo.  v.  Doyle,  Cas.  233;  Shaw  v.  Poetal  Tel.,  etc, 
258  111.  624,  102  N.  E.  260,  Ann.  Cas.  Co.,  79  Miss.  670,  31  So.  222*  80  A.  S. 
1914B  385;  St.  Louis  v.  Howard,  119  B;  666,  56  L.R.A.  488;  Perry  v.  Straw- 
Mo.  41,  24  S.  W.  770,  41  A.  S.  R.  bridge,  209  Mo.  621,  108  S.  W.  641, 
630.  123  A.  S.  B.  610,  14  Ann.  Cas.  92; 

16.  In  re  Moffitt,  153  Cal.  359,  95  Biggs  v.  Palmer,  115  N.  Y.  606,  22 
Pac.  653,  1025,  20  L.R.A.(N.S.)  207.  N.  E.  188,  12  A,  S.  B.  819,  5  L.R.A. 

17.  Standard  Oil  Co.  v.  State,  117  340;  Waters  v.  Gerard,  189  N.  T.  302, 
Tenn.  6l8.  100  S.  W.  705,  10  L.B.A.  82  N.  E.  143,  121  A.  S.  B.  886,  12 
(N.S.)  1015,  Ann.  Caa.  397,  24  L.B.A.(N.S.)  958; 

18.  Com.  y.  Gagne,  153  Mass.  205,  Reeves  v.  Russell,  28  N.  D.  266,  148 

26  N.  E.  449,  10  L.RA.  442;  Stand-  N.  W.  654,  KR.A.1915D  1149;  State 
ard  Oil  Co.  v.  State,  117  Tenn.  618,  v.  Sullivan,  81  Ohio  St.  79,  90  N.  E 
100  S.  W.  705,  10  L.B.A.(N.S.)  1016.  146,    18   Ann.    Cas.    139,   26   L.E.A. 

19.  See  supra,  par.  213.  (N.S.)    514;    McGinnis    v.    State,    9 

20.  St.  Louis,  etc.,  R.  Co.  v.  Delk,  Hnmph.  (Tenn.)  43,  49  Am.  Dee.  697; 
158  Fed.  931,  86  C.  C.  A.  95,  14  Ann.  Standard  Oil  Co.  v.  State,  117  Tenn. 
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the  windows  of  the  statute.^  A  knowledge  of  what  the  common  law 
was  and  of  the  mischief  for  which  the  common  law  did  not  provide 
will  often  aid  the  court  in  discovering  the  true  purpoee  and  object  of 
a  statute.'  In  construing  the  negotiable  instrumente  law,  which  has 
been  adopted  in  many  of  the  states  for  the  purpose  of,  rendering  cer< 
tain,  and  promoting  uniformity  in,  the  law  upon  the  subject,  if  there 
is  doubt  about  the  meaning  of  any  of  its  provisions,  and  that  doubt 
can  be  solved  by  a  reference  to  the  law  merchant  as  it  was  theretofore 
administered,  this  law  should  be  looked  to,  and  the  act,  if  practicable, 
given  such  a  construction  as  will  make  it  harmonize  with  the  general 
principles  of  commercial  law  in  force  before  its  enactment.* 

280.  Presumption  Against  Change  of  Conuuon  Law. — ^It  is. not  to 
be  presumed  that  the  legislature  intended  to  abrogate  or  modify  a  rule 
of  the  common  law  by  the  enactment  of  a  statute  upon  the  same  sub- 
ject; it  is  rather  to  be  presumed  that  no  change  in  the  common  law 
was  intended,  unless  the  language  employed  clearly  indicates  such  an 
intention.*  It  has  been  said  that  statutes  are  not  presumed  to  make 
any  alterations  in  the  common  law  further  than  is  expressly  de- 
clared,' and  that  a  statute,  made  in  the  affirmative  without  any  neg- 
ative expressed  or  implied,  does  not  take  away  the  common  law.* 
The  rul^  of  the  common  law  are  not  to  be  changed  by  doubtful  im- 
plication, nor  overturned  except  by  clear  and  unambiguous  lan- 
guage.'   In  order  to  hold  that  a  statute  has  abrogated  common  law 

618,  100  S.  W.  705,  10  L.R.A.(N.S.)  423;  WooUoott  v.  Shnbert,  217  N.  Y. 
1015;  State  v.  Central  Vermont  B.  212,  111  N.  E.  829,  Ann.  Cfts.  1916B 
Co.,  81  Vt.  459,  71  Atl.  193,  21  L.R.A.  726,  L.R.A.1916E  248;  Reeves  v.  Rus- 
(N.8.)  949.  See  Husbaot)  and  Wipe,  sell,  28  N.  D.  265,  148  N.  W.  654, 
vol.  13,  p.  1148.  L.R.A.lfl5D  1140;  State  v.  SullWan, 

1.  Reeves  v.  Russell,  28  N.  D.  266,  81  Ohio  St.  79,  90  N.  E.  146,  18  Ann. 
148  N.  W.  654,  L.R.A.1915D  1149.       Cas.  139,  26  L.R.A.(N.S.)  514;  State 

2.  Shohoney  v.  Quiney,  etc.,  R.  Co.,  v.  Hildreth,  82  Vt.  382,  74  Atl.  71, 
231  Mo.  131,  132  S.  W.  1059,  Ann.  137  A.  S.  R.  1022,  18  Ann.  Cas.  661, 
Cas.  1912A  1143.  24  L.R.A.{N.S.)  551. 

3.  Wettlaufer  v.   Baxter,  137  Ky.       Note:  74  A.  S.  R.  24. 

362,  125  8.  W.  741,  26  L.R.A(N.S.)  5.  Bandfleld  v.  Bandfleld,  117  Mich. 

804.  80,  75  N.  W.  287,  72  A.  S.  R.  550, 

4.  Harrison  v.  State,  22  Md.  468,  85  40  L.R.A.  757;  Reeves  v.  Russell,  28 
Am.  Dec.  658;  Heiskdl  v.  Baltimore,  N.  D.  265,  148  N.  W.  654,  L.R.A. 
65  Md.  125,  4  Atl.  116,  57  Am.  Rep.  1915D  1149;  McGinnis  v.  State,  9 
308;  Bandfleld  v.  Bandfleld,  117  Mich.  Humph.  (Tenn.)  43,  49  Am.  Dec.  697. 
80,  75  N.  W.  287,  72  A.  S.  R.  550,  40  6.  Heiskell  v.  Baltimore,  65  Md.  126, 
L.R.A.  757;  Perry  v.  Strawbridge,  209  4  Atl.  116,  57  Am.  Rep.  308;  Metho- 
Mo.  621,  108  S.  W.  641,  123  A.  S.  R.  dist  Church  v.  Remington,  1  Watts 
510,  14  Ann.  Cas.  92,  16  L.R.A.(N.S.)  (Pa.)  219,  26  Am.  Dec.  61. 

244;  State  v.  Wilson,  43  N.  H.  415,  82  7.  Ryalls  v.  Mechanics  Mills,  150 
Am.  Dec.  163;  Tinsman  v.  Belvidere  Mass.  190,  22  N.  E.  766,  5  L.R,A.  667; 
Delaware  R.  Co.,  26  N.  J.  L.  148,  69  State  v.  Central  Vermont  R.  Co.,  81 
Am.  Dee.  565;  People  v.  Palmer,  109  Vt.  459,  71  Atl.  193,  21  L.R.A.(N.S.) 
N.  Y.  110,  16  N.  E.  629,  4  A.  S.  R.   949. 
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rights  existing  at  ihe  date  of  its  enactment,  it  must  clearly  appear  that 
they  are  so  repugnant  to  the  act,  or  the  part  thereof  invoked,  that  their 
survival  would  in  effect  deprive  it  of  its  eflScacy  and  render  its  provi- 
sions nugatory.*  An  express  prohibition  by  statute  of  contracts  for 
municipal  work  with  councilmen  does  not,  by  implication,  repeal  the 
common  law  rule  making  contracts  by  mimicipal  corporations  with 
councilmen  for  merchandise  void.*  A  statute  which  confers  a  lien 
upon  the  leasehold  interest  must  be  construed  with  reference  to  the 
common  law  rule  that  the  burden  of  repairs  is  cast  upon  the  tenant, 
and  that  the  landlord  is  under  no  implied  obligation  to  make  them.** 
A  great  many  of  our  statutes  dealing  not  only  with  the  substantive 
but  also  with  the  adjective  law  consist  merely  of  codifications,  some- 
times general,  but  in  most  cases  only  partial,  of  some  particular  rule 
or  principle  of  the  common  law;  and  should  the  courts  hold  that 
when  any  rule  or  principle  of  the  common  law  is  by  the  legislature 
partially  incorporated  into  a  statute,  the  remainder  of  the  rule  is 
thereby  repealed  or  annulled,  endless  trouble  and  confusion  would  re- 
sult, necessitating  in  all  cases  a  complete  codification  of  th©  subject 
<iealt  with  by  the  statute.**  But  where  the  purpose  of  the  legislature 
to  abrogate  or  modify  the  common  law  is  clear  the  statute  must  be 
executed  according  to  its  terms.**  A  statute  will  be  deemed  to  abro- 
gate the  common  law  where  its  provisions  are  so  inconsistent  with 
and  repugnant  to  the  common  law  that  both  cannot  be  in  force.** 
Where  the  statute  laws  on  a  particular  subject,  taken  together  as  form- 
ing one  entire  system,  are  wholly  repugnant  to  and  inconsistent  with 
the  common  law  on  that  subject,  it  must  be  assumed  that  it  was  the 
intention  of  the  legislature  to  supersede  the  common  law  on  that  sub- 
ject altogether.**  If  an  affirmative  statute,  which  is  introductory  of 
a  new  law,  direct  a  thing  to  be  done  in  a  certain  manner,  that  thing 
shall  not,  even  though  there  are  no  negative  words,  be  done  in  any 
•other  manner.**  It  has  been  held  that  a  statute  providing  that  every 
assignment  for  the  benefit  of  creditors  shall  be  executed  in  a  cer- 
tain prescribed  manner  is  not  a  mere  affirmative  or  declarative  stat- 
ute, but  implies  a  negative  that  no  assignment  can  be  made  in  any 
other  way.** 

8.  WooIIcott  V.  Shubert,  217  N.  T.  S^O,  L.R.A.1915E  289. 

212,  111  N.  E.  829,  Ann.  Cas.  1916B       12.  United  States  v.  Matthews,  17* 
726,  L.R.A.1916E  248.  U.  S.  381,  19  S.  Ct.  413,  43  U.  S.  (L. 

9.  Bay  v.   Davidson,   133  la.    688,  ed.)  738. 

Ill  N.  W.  25,  119  A.  S.  R.  650,  9  13.  State  v.  Wilson,  43  N.  H.  415, 

L.R.A.(N.S.)  1014.  82  Am.  Dec.  163. 

10.  Williams  v.  Vanderbilt,  145  HI.  14.  Roselle  v.  Harmon,  103  Mo.  139, 
238,  34  N.  E.  476,  36  A.  S.  R.  486,  15  S.  W.  432,  12  LJI.A.  187. 

21  L.R.A.  489.  16.  Brown  v.  Beatty,  34  Miss.  227, 

11.  Yazoo,  etc.,  R.  Co.  v.  Scott,  108  69  Am.  Dec  389. 

Miss.  871,  67  So.  491,  Ann.  Cas.  1917E       16.  Note:  67  Am.  Dec.  73. 
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281.  Construction  of  Statutes  in  Derogation  of  Common  Lav.— 

When  a  statute  which  is  evidently  intended  to  make  an  innovation 
upon  the  common  law  is  susceptible  of  more  than  one  construction, 
it  is  not  to  be  construed  as  altering  the  common  law  farther  than  the 
language  of  the  statute  clearly  and  necessarily  requires."  The  gen- 
eral rule,  as  usually  expressed,  is  that  statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed.*^  Among  the  statutes  that 
have  been  held  to  be  subject  to  this  rule  of  constructi9n  are  the  fol- 
lowing: statutes  conferring  authority  in  derogation  of  the  common 
law ;  *•  copyright  laws ;  *•  adoption  acts ;  *  mechanics'  lien  laws.*  A 
legislative  intention  to  place  bills  of  lading  in  all  respects  on  the  same 
footing  with  bills  of  exchange  ought  not  to  be  inferred  from  words 
that  can  be  fully  satisfied  without  it.*  A  statute  making  a  municipal 
corporation  liable  for  torts  beyond  its  common  law  liability,  being  in 

17.  Shaw  V.  North  Pennsylvania  B.  Co.,  113  Me.  46,  92  AtL  834,  Ann. 
Co.,  101  U.  S.  557,  25  U.  S.  (L.  ed.)  Cas.  1917B  649;  Miller  v.  Detroit, 
892;Kiddv.  Bate8,120  Ala.79,  23So.  156  Mich.  630,  121  N.  W.  490,  132 
735,  74  A.  S.  R.  17,  41  L.R.A.  154;  A.  S.  R.  537,  16  Ann.  Cas.  832. 
State  V.  Grymes,  65  W.  Va.  451,  64  Heming:way  v.  Scales,  42  Miss.  1, 
S.  E.  728,  17  Ann.  Cas.  833.  97   Am.   Dec.   425   and  note,  2   Am. 

18.  McCool  V.  Smith,  1  Black  469,  Rep.  586;  Ja(^son  y.  St.  Louis,  etc., 
17  U.  S.  (L.  ed.)  218;  Brown  v.  Barry,  B.  Co.,  87  Mo.  422,  56  Am.  Rep. 
3  Dall.  365,  1  U.  S.  (L.  ed.)  638;  Eoas  460;  Perry  v.  Strawbridge,  209  Mo. 
V.  Jones,  22  Wall.  576,  22  U.  S.  (L  621,  108  S.  W.  641,  123  A.  S.  R.  510. 
ed.)  730;  Nudd  v.  Burrows,  91  T.  S.  14  Ann.  Cas.  92,  16  L.R.A.(N.S.)  244; 
426,  23  U.  S.  (L.  ed.)  286;  Meister  v.  Tinsman  v.  Beividere  Delaware  R.  Co., 
Moore,  96  U.  S.  76,  24  U.  S.  (L.  ed.)  26  N.  J.  L.  148,  69  Am,  Dec.  565; 
826;  Shaw  v.  North  Pennsylvania  R.  Spencer  v.  Myers,  150  N.  Y.  269,  44 
Co.,  101  U.  S.  557,  25  U.  S.  (L.  ed.)  N.  E.  942,  55  A.  S.  R.  675,  34  L.R.A. 
892;  Douglass  v.  Lewis,  131  U.  8.  75,  175;  Asbury  v.  Albemarle,  162  N.  C. 
9  S.  Ct.  634,  33  U.  S.  (L.  ed.)  53;  247,  78  S.  E.  146,  44  L.R.A.(N.S.) 
Brunswick  Terminal  Co.  v.  National  1189 ;  Quiglev  v.  Toledo  Rys.,  etc,  Co., 
Bank,  192  U.  S.  386,  24  S.  Ct.  314,  89  Ohio  St.  68,  105  N.  E.  185,  Ann. 
48  U.  S.  (L.  ed.)  491;  Johnson  v.  Cas.  1915D  992,  L.R.A.1918E  249: 
Southern  Pac.  Co.,  196  U.  S.  1,  25  S.  Beaty  v.  Richardson,  56  S.  C.  173,  34 
Ct.  158,  49  U.  S.  (L.  ed.)  363;  Kealo-  S.  E.  73,  46  LJcLJi..  517;  Kellar  t 
ha  V.  Castl^  210  U.  S.  149,  28  S.  Ct.  James,  63  W.  Va.  139,  59  S.  E.  939 
684,  52  U.  S.  (Led.)  998;  Thompson  14    L.R.A.(N.S.)     1003;    Pearson    v 

T;,    f?'?ro'    /T  ^".j  ^  -rToA   on    "a  ^*'  Greenfield  School  Dist.  No.  8, 144  Wis. 

Ill,  54  U.  S.  (L  ed.)  1180,  21  Ann.  gg©  i29  N.  W.  940,  140  A.  S.  R.  1043. 

Cas.    921,    30     LB.A^(N  S.)     1153;  j^   ^^^^.  jg  L.iA.  355. 

Deere   v.    Chapman,   25   111.   610,   79  on   t>  vu   »*       n  n         o^         u'- 

Am.  Dec.  350;^Arm;  v.  Ayer,  192  lU.  ^0.  Bobbs-Memll  Co.  v  St™,^,  14. 

601.  61  N.  E.  851,  85  A.  S.  R.  357,  58  f ™-  1%JJ  ^-  ^-  ^-  ^^'  ^  ^^^• 
L.R.A.  277;  State  v.  Lowry,  166  Ind.    <^,-   J       :' 

372,  77  N.  E.  728,  9  Ann.  Cas.  350,  4      1-  ^««  Adoption  of  CHUiDREH,  vol 
L.R.A.(N.S.)  528;  State  v.  Pence,  173  1»  P-  ^95. 

Ind.  99,  89  N.  E.  488, 140  A.  S.  R.  240,       2.  See  MucHAincs'  Lebns,  voL  18, 
20  Ann.  Cas.  1180,  25  L.R.A.(N.S.)    P-  879. 

818;   Mt.   Vernon   Telephone   Co.   v.       3.  Shaw  v.  Railroad  Co.,  101  U.  8. 
Franklin  Farmers'  Co-op.   Telephone  557,  25  U.  S.  (L  ed.)  892. 
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derogation  of  the  common  law,  is  to  be  strictly  construed  in  favor  of 
the  public  corporation,  not  in  favor  of  the  claimant  for  damaeos.* 
The  courts  have  generally  shown  a  disposition  to  place  a  strict  con- 
struction on  legislative  enactments  looking  toward  any  change  in  the 
common  law  duty  of  property  owners  to  keep  sidewalks  in  repair.* 
In  some  states,  the  common  law  rule  of  construction  that  statuto.^  in 
derogation  of  the  common  law  are  to  be  strictly  construed  has  been 
abrogated  or  limited  in  its  application  by  statute.*  And  it  has  been 
held,  independently  of  statute,  that  this  rule  of  construction  i.«  not 
of  universal  application.  It  depends  much  upon  the  character  of  the 
law  to  be  affected.  In  case  of  statutes  penal  m  their  character,  or  in 
derogation, of  common  right,  a  strict  construction  is  required;  but  in 
regard  to  statutes  strictly  remedial  in  their  character  n  fair,  if  not  lib- 
eral, construction  should  be  given.^  But  it  has  been  held  that  even 
though  a  lien  law  is  remedial  in  its  character,  since  it  is  in  derop:ation 
of  the  common  law,  the  liberal  rule  of  construction  does  not  apply 
in  determining  what  persons  come  within  the  statute,  but  in  re?pect 
to  this  qi'estion  a  court  must  adopt  a  strict  construction.* 

282.  Statutes  Relating  to  Jurisdiction  and  Procedure. — A  statute 
creating  a  new  summary  jurisdiction  unknown  to  the  common  law 
should  be  strictly  construed ;  nothing  is  to  be  presumed  that  is  not  ex- 
pressly ^ven  by  the  act*  A  statute  is  not  to  be  given  a  construction 
at  variance  with  established  rules  of  procedure  unless  the  intention  of 
the  legislature  is  apparent.**  Where  a  proceeding  is  established  by 
statute  which  diflFers  radically  from  that  of  the  common  law  it  must 
be  strictly  pursued.**  Depositions  which  are,  by  statute,  admitted  as 
evidence  contrary  to  the  ndes  of  common  law,  are  a  kind  of  testimony 
not  highly  favored,  and  a  strict  and  literal  compliance  with  the  t^tafc- 
ute  is  necessary.**    The  necessity  of  strict  oomplianoe  with  enactments 

4.  Schaefer  v.  Fond  dm  Lac,  99  Wis.  Mo.  339, 15  S.  W.  432, 12  L.R.A.  187. 
333,  74  N.  W.  810,  41  I<.KA.  287.  8.  Indianapolis,.  Northern    Traction 

5.  Note:  116  A.S.R.  995.  Co.  v.  Brennan,  174  Ind.  1,  87  N.  B. 

6.  Sutton  V.  Sutton,  87  Ky.  216,  8  215,  90  N,  E.  65,  68,  91  N.  E.  503, 
S.  W.  337, 12  A.  S.  R.  476.  30  L.R.A.(N.S.)  85.    See  Liens,  vol. 

7.  Deere  v.  Chapman,  25  111.  610,  17,  pp.  600,  613. 

79  Am.  Deo.  350;  Henley  v.  Myers,  76       9.  Jeter     v.     Tobacco     Inspection 

Kan.  723,  93  Pac.  168,  173,  17  L.R.A.  Com'rs,  1  Bay   (S.   C.)   354,   1   Am, 

(N.S.)  779  (holding  that  where  a  stat-  Dec.  621. 

ute  is  strictly  remedial,  although  it  im-       10.  State   v.    Central    Vermont    R. 

poses   an   oblig^ation   which    does   not  Co.,  81  Vt.  459,  71  Atl.  193,  21  L.R.A. 

attach  at  common  law,  there  is  no  rea-    (N.S.)  949. 

son  for  giving  it  a  strict  construction,       11.  Wilson  v.  St.  Louis,  etc.,  R.  Co., 

and  that  the  ordinary  rule,  wliich  re-   108  Mo.  588, 18  S.  W.  286,  32  A.  S.  R. 

quires  the  court  to  inquire  simply  as   624  and  note;  Bailey  v.  Bryan,  48  N. 

to  the  intent  of  the  lawmakers,  read-   C.  357,  67  Am.  Dec.  246. 

ing  the  provisions  as  they  were  intend-       12.  Pingry  v.  Washbnm,  1  Aikens 

ed  to  be  read,  will  best  attain  the  ends    (Vt.)  264,  15  Am.  Dec.  676. 

of  justice) ;   Rozelle  v.  Harmon,  103 
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modifying  the  course  of  common  law  in  regard  to  legal  proceedings 
is  frequently  exemplified  in  the  case  of  service  of  process  on  non- 
residents by  publication.** 

283.  Statutes  Relating  to  Remedies. — An  existing  common  law 
remedy  is  not  to  be  taken  away  by  a  statute  unlftss  by  direct  enactment 
or  necessary  implication.**  A  statute  which  enlarges  the  remedy 
which  the  common  law  affords  and  extends  it  to  cases  for  which  there 
was  no  remedy  at  common  law  does  not  take  away  the  common  law 
remedy ;  *•  when  a  duty  is  required  and  no  remedy  provided  for  its 
breach,  the  remedy  is  by  common  law  procedure.**  Where  a  statute 
prescribes  a  remedy  for  a  matter  that  is  actionable  at  common  law, 
without  excluding  the  common  law  remedy  either  expressly  or  by 
necessary  implication,  the  statutory  remedy  is  regarded  as  merely 
cumulative  and  either  the  common  law  or  the  statutory  remedy  may 
be  pursued."  Hence,  a  remedy  given  by  statute  for  failure  of  a  bid- 
der to  comply  with  liie  terms  of  a  probate  sale  is  cumulative,  and 
does  not  take  away  the  common  law  remedy,  or  remedy  by  suit  to 
compel  specific  performance.*'  The  right  to  a  writ  of  mandate  to 
compel  the  furnishing  of  telephonic  facilities  is  not  taken  away  by  a 
statute  imposing  a  penalty  for  refusing  such  facilities.  The  statutory 
remedy  is  cumulative  merely.**  A  remedy  given  by  the  employers' 
liability  acts  is  cumulative  and  not  exclusive  of  the  common  law 
remedy.**  But  where  a  statute  creates  a  new  right,  and  prescribes  a 
remedy  for  its  violation,  the  remedy  thus  prescribed  is  exclusive.* 

13.  Beckett  ▼.  CucDin,  15  Colo.  281,  415,  82  Am.  Dec.  163  and  note;  Crit- 
25  Pac.  167,  22  A.  S.  E.  399;  Zech-  tenden  v.  Wilson,  5  Cow.  (N.  Y.)  165. 
arie  v.  Bowers,  1  Smedes  &  M.  (MiSa.)  15  Am.  Dec.  462  and  note;  Dygert  v. 
584,  40  Am.  Dec.  Ill;  Stewart  t.  Sdienek,  23  Wend.  (N.  Y.)  446,  35 
Stringer,  41  Mo.  400,  97  Am.  Dee.  Am.  Dee.  575;  S^oesville  v.  Fan- 
278.  nan,  53  Ohio  St.  605,  42  N.  E.  703, 

Note:  24  A.  S.  R.  217.  53  A.  S.  B,  664;  Methodist  Church  v. 

14.  Kingv.  Viscoloid  Co.,  219Ma88.  Remington,  1  Watts  (Pa.)  219,  26 
420,  106  N.  £.  988,  Ann.  Cas.  1916D  Am.  Dee.  61;  Dawson  v.  Miller,  20 
1170,  Tex.  171,  70  Am.  Dec.  380  and  note, 

16.  Donnell  v.  Jones,  13  Ala.  490,       Note:  54  Am.  Dec.  607. 
48  Am.  Dec.  59  and  note.  18.  Dawson  v.  Miller,  20  Tex.  171, 

16.  Grey  v.  Mobile  Trade   Co.,  55  70  Am.  Dec.  380. 

Ala.  387,  28  Am.  Rep.  729;  Binning-  19.  Central,  etc..  Telephone  Co.  v. 

ham  Mineral  R.  Co.  v.  Parsons,  100  State,  118  Ind.  194,  19  N.  E.  604,  10 

Ala.  662,  13  So.  602,  46  A.  S.  R.  92,  A.  S.  R.  114. 

27  L.R.A.  263.  20.  Ryalls  v.  Mechanics  Mills,  150 

17.  Donnell  v.'  Jones,  13  Ala.  490,  Mass.  190,  22  N.  E.  766,  5  L.K.A.  667. 
48  Am.  Dee.  59  and  note;  People  v.  1.  People  v.  Craycroft,  2  Cal.  243, 
Craycroft,  2  Cal.  243,  56  Am.  Dee.  56  Am.  Dec.  331  and  note;  Lang  v. 
331  and  note;  Lang  v.  Scott,  1  Blackf.  Scott,  1  Blackf.  (Ind.)  405,  12  Am. 
(Ind.)  405, 12  Am.  Dee.  257  and  note;  Dec.  257  and  note;  Bassett  v.  Carleton, 
Hickman  v.  Kansas  City,  120  Mo.  110,  32  Me.  553,  54  Am.  Dec.  605  and  note; 
25  S.  W.  225,  41  A.  S.  R.  684,  23  Andover,  etc..  Turnpike  Corp.  v. 
L.RA.  658;  State  v.  WUson,  43  N.  H.  Gould,  6  Mass.  40,  4  Am.  Dec  oO; 
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Thus,  where  a  statute  which  authorizee  the  levying  of  asBessmenta 
against  shares  provides  that  on  the  refusal  of  a  share  owner  to  pay  an 
assessment  his  share  may  be  sold  at  public  auction,  no  action  lies 
against  a  delinquent  owner  to  recover  the  amount  of  an  assessment  in 
the  absence  of  an  agreement  to  pay  the  assessment*  This  rule  ap- 
plies to  all  taxes,  public  and  private.  No  action  can'  be  maintained  to, 
compel  the  payment  of  state,  county,  or  town  taxes,  except  in  the  par- 
ticular cases  in  which  an  action  is  expressly  given  by  statute.'  It  has. 
been  held  that  the  general  rule  that  a  statute  giving  a  remedy  for  a 
matter  that  was  actionable  at  common  law  does  not  take  away  the 
common  law  remedy,  does  not  apply  to  acts  done  by  the  express^ 
authority  of  the  legislature  for  a  public  purpose.  And  it  has  accord- 
ingly been  held  that  compensation  for  injuries  caused  by  an  act 
authorized  by  statute  may  be  obtained  through  the  remedy  given  by 
it,  or  by  action  according  to  the  common  law,  if  it  be  a  private  stat- 
ute. But  if  the  wort  authorized  by  the  statute  is  of  a  public  character, 
the  case  is  altered,  and  the  compensation  which  individuals  are  en- 
titled to  receive  for  injuries  occasioned  by  it  must  be  sought  in  the 
way  pointed  out  by  the  act,  and  not  otherwise.*  It  has  been  held  that 
the  mode  prescribed  by  statute  for  inquiring  into  and  determining  the 
regularity  and  legality  of  a  municipal  election  and  of  the  returna 
made  thereto  must  be  followed  as  provided,  to  the  exclusion  of  the 
common  law  mode  of  redress.'  A  statute  giving  a  remedy  not  known 
to  the  common  law,  or  different  from  that  of  the  common  law,  is  to  be 
construed  strictly  in  favor  of  those  against  whom  it  may  be  em- 
ployed.* Where  a  new  and  extraordinary  remedy,  out  of  tibe  course 
of  the  common  law,  is  given  by  statute,  the  party,  if  he  adopts  it  at 
all,  must  pursue  it  to  the  letter.'  A  statute  autliorizing  the  modem 
remedy  by  attachment  of  property,  which  amounts  to  the  involuntary 
dispossession  of  the  owner  prior  to  any  adjudication  to  determine  the 
rights  of  the  parties  and  has  substantially  none  of  the  features  peculiar 
to  the  common  law  remedy,  is  to  be  strictly  construed  in  favor  of  those 
against  whom  it  is  employed.* 

284.  Criminal  Statutes. — Where  an  act  employs  common  law 
terms  in  creating  an  offense,  the  courts,  in  construing  the  act,  may 
seek  aid  from  the  common  law  definitions  of  the  offense,  if  it  is  not 

Hickman  v.  Kansas  City,  120  Mo.  110,  69  Am.  Deo.  389;  Calking  v.  Baldwin, 

25  S.  W.  225,  41  A.  S.  R.  684,  23  4  Wend.    (N.  Y.)   667,  21  Am.  Dec. 

L.R.A.  658;  ZanesviUe  v.  Fannan,  53  168  and  note. 

Ohio  St.  605,  42  N.  E.  703,  53  A.  S.  R.  5.  Com.  v.  Garrignes,  28  Pa.  St.  9, 

«64.  70  Am.  Dec.  103. 

2.  Andover,  etc..  Turnpike  Corp.  ▼.  6.  Penoyar  v.  Eelsey,  150  N.  Y,  77, 
Gould,  6  Mass.  40,  4  Am.  Dee.  80.  44  N.  E.  788,  34  L.R.A.  248. 

3.  Andover,  etc.  Turnpike  Corp.  v.  7.  Note:  61  Am.  Dec.  623. 
Gould,  6  Mass.  40,  4  Am.  Deo.  80.  8.  Penoyer  v.  Kelsey,  150  N.  Y.  77, 
See  Taxation.  44  N.  E.  788,  34  L.R.A.  248. 

4.  Brown  t.  Beatty,  34  Miss.  227, 
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ckf.ned,  or  is  not  sufRciently  defined,  by  tbe  statute.'  This  rule  is  ap- 
p'icable  even  in  jurisdictions  in  which  there  are  no  common  law 
crimes.  i»  If  a  statute  which  relates  to  att  offense  that  was  punishable 
at  common  law  does  not  expressly  nor  by  implication  cut  off  the  com- 
mon law  prosecution  for  the  same  offense,  the  prosecutor  is  at  Uberty 
to  proceed  either  at  common  law  or  in  the  mode  prescribed  by  the 
statute.**  And  where  a  statute  forbids  a  thing  before  lawful,  but  pro- 
vides DO  penalty,  the  indictment  for  the  offense  is  at  common  law.** 
So,  where  it  prescribes  no  mode  of  prosecution,  the  common  law 
indictment  lies.**  But  if  a  statute  revises  the  whole  subject  of  an 
offense,  and,  for  example,  makes  that  a  qualified  offense  which  was  be- 
fore absolute,  or  changes  the  time  or  mode  of  prosecution  or  the  de- 
gree of  punishment,  the  common  law  may  be  abrogated.**  Where  an 
offense  is  created  by  statute,  and  the  same  statute  preecribes  the  pen- 
alty, or  the  mode  of  procedure,  or  anything  else  of  the  sort,  only  that 
which  the  statute  prescribes  can  be  followed.**    ' 

Statutes  in  Pari  Materia 

285.  General  Rule. — It  is  a  fundamental  rule  of  statutory  con- 
struction that  not  only  should  the  intention  of  the  lawmaker  be  de- 
duced from  a  view  of  the  whole  statute  and  of  its  every  material  part,** 
but  statutes  in  pari  materia  should  be  construed  together.*'  This 
means  that,  for  the  purpose  of  learning  and  giving  effect  to  the  legis- 
lative intention,  all  statutes  relating  to  the  same  subject  are  to  be  com- 

9.  United  States  v.  Trans-Missonri       14.  State  v.  Wilson,  43  N.  H.  415, 
liVeight  Ass'n,  58  Fed.  58,  19  U.  S.    82  Ann.  Cas.  168. 
App.  36,  7  C.  C.  A.  15,  24  L.E.A.  73,       16.  State  v.  Southern  R.  Co.,  146 
reversed  on  another  point  in  168  U.   N.  C.  495,  59  S.  E.  570,  13  L.E.A 
$.  290,  17  S.  Ct.  540,  41  U,  S.  (L.    (N.S.)  966. 
ed.)    1007;    Adamson   v.    New    York       16.  See  supra,  par.  247. 
City.  117  A.  S.  R.  863,  11  Ann.  Cas.       17.  Richardson  v.  Harmon,  222  U. 
183  8.  96,  32  S.  Ct.  27,  56  U.  8.  (K  ed.) 

lb  Stewart  v.  State,  4  Okla.  Crim.  110;  United  States  v.  Ewing,  237  U. 
5G4,  109  Pae.  243,  32  L.R.A.(N.S.)  S.  197,  35  S.  Ct.  571,  59  U.  S.  (L. 
505  ed.)  913;  Gleason  v.  Spray,  81  Cal. 

11.  Wetmore  v.  Tracy,  14  Wend.  217,  22  Pac.  551,  15  A.  S.  R.  47; 
(N  Y  )  250.  28  Am.  Dee.  525  and  State  v.  Gerhardt,  145  Ind.  439,  44 
note;  State  v.  Southern  R.  Co.,  145  N.  E.  489,  33  L.R.A.'313;  Scarborouprh 
N  C.  495,  59  S.  E.  570,  18  L.R.A.  t.  Watkins,  9  B.  Mon.  (Ky.)  540,  50 
(N  S  )  966;  State  v.  Hildreth,  82  Vt.  Am.  Dec.  528;  De  Soto  Parish  v.  Wil- 
382  74  Atl.  71,  137  A.  S.  R.  1022,  18  liams,  49  La.  Ann.  422,  21  So.  647, 
Ann.  Cas.  661,  24  L.R.A.(N.S.)  551.  37   L.R.A.    761;    Baker's    Succession, 

12  State  V.  Southern  R.  Co.,  145  N.  129  La.  74,  55  So.  714,  Ann.  Cas. 
C  495  59  S.  E.  570,  13  L.R.A.(N.S.)  1912D  1181;  State  v.  Frederickson, 
9C6  101  Me.  37,  63  Atl.  535,  115  A.  S.  R. 

13.  State  V.  Wilson,  43  N.  H.  415,  295,  8  Ann.  Cas.  48,  6  L.R.A.(N.S.) 
82  Am.  Dec.  163;  State  v.  Southern  186;  Dugan  v.  Gittings,  3  Gill.  (Md.) 
R  Co  145  N.  C.  495,  59  S.  E.  670,  138,  43  Am.  Dec.  306  and  note;  Harri- 
13  L  R  A  (N.S.)  966.  son  v.  State,  22  Ud.  468,  85  Am.  Deo. 
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pared,  even  though  some  of  theui  have  expired  on  beeti  reyeala<',  and, 
so  far  as  still  in  force,  so  coiistrued  in  reference  to  each  other  that  ef- 
fect may  be  given  to  all  of  the  provisions  of  each,  if  that  can  be  done 
by  any  fair  and  reasonable  construction.**  The  object  of  the  rule  is 
to  ascertain  and  carry  into  efifect  the  intention  of  the  legislature,  and 
it  proceeds  upon  the  supposition  that  the  several  statutes  relating  to 
one  subject  were  governed  by  one  spirit  and  policy,  and  were  intend- 
ed to  be  consistent  and  harmonious  in   their  several   parts   and 

658;  Terry  v.  Poster,  1  Mass.  146,  2  5  8.  Ct.  25,  28  U.  S.  (L.  ed.)  656; 
Am.  Dec.  6;  St.  Louis  v.  Howard,  119  United  States  v.  Central  Pac.  R.  Co., 
Mo.  41,  24  S.  W.  770,  41  A.  S.  B.  118  U.  S.  235,  6  S.  Ct.  1038,  30  U.  S. 
630  and  note;  State  v.  Martin,  230  (L.  ed.)  173;  Vane  v.  Neweomber, 
Mo.  1,  129  S.  W.  931,  139  A.  S.  R.  132  U.  S.  220,  10  S.  Ct.  60,  33  U.  S. 
628;  Rohrer  ▼.  Hastings  Brewing  Co.,  (L.  ed.)  310;  United  States  v.  Mun- 
83  Neb.  Ill,  119  N.  W.  27,  17  Ann.  day,  222  U.  S.  175,  32  S.  a.  53,  56 
Cas.  998;  State  v.  Union  Pac.  R.  Co.,  U.  S.  (L.  ed.)  149;  United  States  v. 
87  Neb.  29,  126  N.  W.  859,  31  L.R.A.  Trans-Missouri  Freight  Ass'n,  58  Fed. 
(N.S.)  657;  MeCartie  v.  Orphan  Asy-  58, 19  U.  S.  App.  36,  7  C.  C.  A.  15,  24 
lum  Soc.,  9  Cow.  (N.  Y.)  437,  18  Am.  L.R.A.  73,  reversed  on  another  point 
Dec.  516;  Keith  v.  Lockhart,  171  N.  C,  in  166  U.  S.  290,  17  S.  Ct.  540,  41  U. 
451,  88  S.  E.  640,  Ann.  Cas.  1918D  S.  (L.  ed.)  1007;  O'Kane  v.  Whelan, 
916;  Buss  v.  Com.,  210  Pa.  St.  544,  124  Cal.  200,  56  Pac.  880,  71  A.  S.  B. 
60  Atl.  169, 105  A.  S.  B.  825, 1  L.B.A.  42;  People  v.  Gibson,  53  Colo.  231, 
(N.S.)  409;  tavagnino  v.  Uhlig,  26  125  Pac.  531,  Ann.  Cas.  1914B  138; 
Utah  1,  71  Pac.  1046,  99  A.  S.  B.  Snyder  v.  Thieme,  etc..  Brewing  Co., 
808;  State  t.  Central  Vermont  B.  Co.,  173  Ind.  659,  90  N.  E.  314,  Ann.  Cas. 
81  Vt.  463,  71  Atl.  194,  130  A.  S.  B.  1912 A  774;  Lambert  v.  Owensboro 
1065;  Bernard  v.  Benson,  58  Wash.  Public  Library,  151  Ky.  725,  152  S. 
191,  108  Pac.  439,  137  A.  S.  B.  1051;  W.  802,  Ann.  Cas.  1915A  180;  State 
Gill  V.  State,  39  W.  Va.  479,  20  S.  E.  v.  Baltimore,  etc.,  B.  Co.,  12  Gill.&  J. 
568,  45  A.  S.  B.  928,  26  L.B.A.  655.  (Md.)  399,  38  Am.  Dec.  317;  Chap- 
Notes:  58  Am.  Dec.  392;  19  A.  S.  man  v.  Berry,  73  Miss.  437,  18  So. 
R.  403;  41  A.  S.  B.  633.  918,  55  A.  S.  E.  546;  Macke  v.  Byrd, 
18.  United  States  v.  Morris,  10  131  Mo.  682,  33  S.  W.  448,  52  A.  S. 
Wheat.  246,  6  U.  S.  (L.  ed.)  314;  E.  649;  State  v.  Martin,  230  Mo.  1, 
United  States  V.  Freeman,  3  How.  556,  129  S.  W.  931,  139  A.  S.  B.  628; 
11  U.  S.  (L.  ed.)  724;  Harrison  v.  Cram  v.  Chicago,  etc.,  R.  Co.,  84  Neb. 
Vose,  9  How.  372,  13  U.  S.  (L.  ed.)  607,  122  N.  W.  31,  26  L.E.A.(N.S.) 
179;  United  States  v.  Walker,  22  How.  1022;  State  v.  Cosgrove,  85  Neb.  187. 
299,  16  U.  S.  (L.  ed.)  382;  United  122  N.  W.  885,  26  L.E.A.(N.S.)  207; 
States  V.  Babbit,  1  Black  55,  17  U.  S.  Dinnzzo  v.  State,  85  Neb.  351,  123  N. 
(L.  ed.)  94;  Confiscation  Cases,  7  W.  309,  29  L.E.A.(N.S.)  417;  Bull  v. 
Wall.  454,  19  U.  S.  (L.  ed.)  196;  New  York  City  B.  Co.,  192  N.  Y.  361, 
Bennett  v.  Hunter,  9  Wall.  326,  19  85  N.  E.  385,  19  L.B.A.(N.S.)  778; 
U.  S.  (L.  ed.)  672;  New  Lamp  Chira-  Kearney  v.  Vann,  154  N.  C.  311.  70 
ney  Co.  v.  Ansonia  Brass,  etc.,  Co.  91  S.  E.  747,  Ann.  Cas.  1912B  1180; 
U.  S.  656,  23  U.  S.  (L.  ed.)  336;  Kohl-  State  v.  Mulhem,  74  Ohio  St.  363.  78 
saat  V.  Murphy,  96  U.  S.  153,  24  U.  S.  N.  E.  507,  6  Ann.  Cas.  856;  Bird  v. 
(L.  ed.)  844;  Wella  v.  Pontotoc  Coun-  State,  131  Tenn.  518,  175  S.  W.  554, 
ty,  102  U.  S.  626,  26  U.  S.  (L.  ed.)  Ann.  Cas.  1917A  634;  Neill  v.  Keese, 
122;  United  States  v.  Taylor,  104  U.  5  Tex.  23,  51  Am.  Dec.  746;  Lambert 
S.  216,  2«  U.  8.  (L.  ed.)  721;  Buter-  V.  Barrett,  115  Va.  136,  78  S.  E.  586. 
worth  V.  United  States,  112  U.  8.  50,  Ann.  Cas.  1014D  1226. 
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provisions.^'  The  rule  in  pari  materia  is,  of  oooise,  applicable  oolj 
when  the  terms  of  the  statute  to  be  construed  are  ambiguous  or  its 
eignificance  is  doubtful.*'* 

286.  Contemporaneous  Statutes. — ^The  rule  that  statutes  in  pari 
materia  should  be  construed  together  applies  with  peculiar  force  to 
statutes  that  are  contemporaneous  or  nearly  cont^oaporaneous ;  for,  in 
such  case,  we  have  the  same  minds  acting  upon  the  one  subject,  and 
it  is  not  to  be  presumed  that  the  same  body  of  men  would  pass  con- 
flicting and  incongruous  acts.  The  presumption  is  that  they  had  in 
mind  the  whole  subject  under  consideration ;  that  while  the  one  gen- 
eral subject  is  touched  in  several  separate  acts,  yet  the  legislative  m- 
tent  was  that  of  a  harmonious  whole.*  Hence,  statutes  passed  at  or 
at  nearly  the  same  time  should  be  construed  together  in  determining 
their  effect.*  Statutes  relating  to  the  same  subject  and  passed  at  the 
same  session  of  the  legislature  are  to  be  construed  together  as  one  act.* 
Where  a  statute  authorizing  elections  on  proposals  to  remove  county 
seats  and  a  general  election  law  are  passed  at  the  same  session  of  the 
l^slature,  and  each  contains  provisions  relating  to  contests  of  such 
elections,  the  two  acts,  being  in  pari  materia  and  contemporaneous, 
are  to  be  construed  together  as  one  act.*  This  rule  is  especially  ap- 
plicable if  the  two  acts  were  passed  or  approved  on  the  same  day.' 
Statutes  passed  on  the  same  day  and  to  take  effect  at  the  same  time 
will  be  assumed  to  have  been  enacted  at  the  same  time  and  are  to  be 
construed  as  on©  act.*  Even  in  case  of  acts  passed  at  the  same  session, 
but  on  different  days,  it  is  to  be  presumed  that  all  are  in  the  mind  of 
the  legislature,  and,  when  related  to  the  same  subject,  that  they  are 

19.  State  V.  Baltimore,  etc.,  R.  Co.,  tin  County,  244  HI.  40,  91  N.  E.  102, 

12  GiU  &  J.  (Md.)  399,  38  Am.  Dec.  18  Ann.  Gas.  422  and  note;  Lambert 
317;  Naill  v.  Keese,  5  Tex.  23,  51  Am.  v.  Owensboro  Public  library,  151  Kv. 
Dec.  746.  725,  162  S.  W.  802,  Ann.  Cas.  1915A 

20.  French  v.  Spencer,  21  How.  228,  180  and  note;  White  v.  Meadville,  177 
16  U.  S.  (L.  ed.)  97;  Maxwell  v.  Pa.  St.  643,  35  Atl.  695,  34  L.R.A. 
Moore,  22  How.  191,  16  U.  8.  (L.  ed.)  567;  Bird  v.  State,  131  Tenn.  518, 
251;  Yerke  v.  United  States,  173  U.  S.  175  S.  W.  554,  Ann.  Cas.  1917A  634; 
439,  19  S.  Ct.  441,  43  U.  S.  (L.  ed.)  Ex  parte  Townsend,  64  Tex.  Crim. 
760;  Hamilton  v.  Rathbone,  175  U.  S.  350,  144  S.  W.  628,  Ann.  Cas.  1914C 
414,  20  S.  Ct.  155,  44  U.  S.  (L.  ed.)  814;  State  v.  Central  Vermont  R.  Co., 
219;  United  States  v.  Colorado,  etc.,  81  Vt.  463,  71  Atl.  194,  130  A.  S.  R. 
R.  Co.,  157  Fed.  321,  85  C.  C.  A.  27,  1065. 

13  Ann.  Cas.  893,  15  L.R.A.(N.8.)  Notes:  18  Ann.  Cas.  424;  Ann.  Cas. 
167.  1915A  186. 

1.  Note:  Ann.  Cas.  1915A  187.  See  4.  Devons  ▼.  Gallatin  County,  244 
supra,  par.  180.  Dl.  40,  91  N.  E.  102,  18  Ann.  Cas. 

2.  Bishop  V.  Boyle,  9  Ind.  169,  68  422. 

Am.  Dec  615  and  note.  6.  Lambert    v.    Owensboro    Public 

Notes:  10  A.  S.  R.  63;  Ann.  Cas.  Library,  151  Ky.  725,  152  S.  W.  802, 

1915A  188.  Ann.  Cas.  1915A  180  and  note. 

8.  Brown  v.  Barry,  3  Dall.  366,  1      6.  Note:  18  Ann.  Cas.  ^1 

U.  8.  (L.  ed.)  638;  Devons  v.  Galla- 
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imbu<ld  witii  the  same  spirit  and  actuated  by  &e  same  policy,  and  are 
to  be  construed  Uiat  all  may,  if  possible,  stuuL*  As  between  two  acts 
of  the  same  seesiMi,  the  later  act,  if  in  gen«al  terms,  and  not  expressly 
contradictory  of  the  provisions  of  the  earlier  one,  will  not  be  construed 
as  intended  to  affect  its  more  particular  and  specific  provisions,  unloss 
it  is  absolutely  necessary  to  hold  otherwise  in  order  to  give  any  mean* 
ing  to  the  later  act*  Where  statutes  are  in  irreconcilable  conflict  with 
each  other,  then  the  one  approved  later  supersedes  the  former,  and 
notwithstanding  both  were  intended  to  take  effect  and  to  go  into  op- 
eration at  the  same  time,  the  later  must  be  regarded  as  the  will  of  the 
legislature,  and  must  prevail  agiainst  Uxe  former.* 

287.  "Eailiec  Statutes — Statutes  in  pari  materia  to  which  refer- 
ence may  be  mfide  in  aid  of  eonstruction  are  not  only  cont^mpora/- 
ueous  statutes,  but  also  eiarlier  statute  in  pari  materia.*"  The  legi3% 
lature  is  presumed  to  have  had  formey  statutes  before  it,  to  have  been 
acquainted  with  their  judicial  construction,  and  to  have  passed  new 
statutes  on  the  same  subject  with  reference  thereto.**  Although  there 
is  a  wide  difference  in  phraseology  between  an  earlier  and  a  later  stat- 
ute relating  to  the  same  subject,  if  the  object  of  both  statutes  was  the 
same,. the  earlier  statute  may  be  looked  to  in  determining  the  mean- 
ing of  the  later  statute,  which  may  be  held  to  require  by  implication 
what  was  in  terms  required  by  the  previous  statute.**  If  a  special 
meaning  was  attached  to  certain  words  in  a  prior  tariff  act,  there  is  a 
presumption  of  some  force  that  Congress  intended  that  they  should 
have  the  same  signification  when  used  in  a  subsequent  act  in  relation 
to  the  same  subject  matter.**  Even  an  earUer  statute  on  the  same 
subject  which  has  expired  or  been  ifepealed  may  be  considered  in  con- 
struing an  act  of  doubtful  meaning.**    Where  a  statute  is  clear  on  its 

7.  Lambert    ▼.     Owensboro    Public       11.  State  ▼.  Gerhardt,  145  Ind.  439, 
Library,  151  Ky.  725,  152  S.  W.  802,  44  N.  E.  469,  33  L.R.A.  313. 

Ann.  Cas.  1915A  180.  12.  Dunham  v.  Waterman,  17  N.  T. 

8.  Note.*  Ann.  Cas.  1015A  189.   See   9,  72  Am.  Dec.  406. 

supra,  par.  177.  18.  Reiche  v.  Smythe,  13  Wall.  162, 

9.  Notes:  18  Ann.  Cas.  425;  Ann.  20  U.  S.    (L.  ed.)   566;  Maddock  v. 
Cas.  1915A  189.  Magone,  152  U.  S.  368,  14  S.  Ct.  588, 

10.  Marriott  v.  Bmne,  9  How.  619,  38  U.  S.  (L.  ed.)  482. 

13  U.  S.    (L.  ed.)   282;   Converse  v.  14.  Ex  parte  Crow  Dog,  109  U.  S. 

United  States,  21  How.  463,  16  U.  S.  556,  3  S.  Ct  396,  27  U.  S.   (L.  ed.) 

(L.  ed.)    192;   Reiehe  v.  Smvthe,  13  1030;  Baldwin  v.  Franks,  120  U.  S. 

Wall.   162,   20  U.   S.    (L.  ed.)   566;  678,  7  S.  Ct.  656,  763,  30  D.  8.  (L. 

Fnssell  v.  Gregg,  113  U.  S.  550,  5  S.  ed.)  766;  Viterbo  v.  Friedlander,  120 

Ct.  631,  28  U.  S.  (L.  ed.)  993;  Tay-  U.  S.  707,  7  S.  Ct.  962,  30  U.  S.  (L. 

lor  V.  Caribou,  102  Me.  401,  67  Atl.  ed.)  776;  United  States  T.  LeBris,  121 

2,  10  Ann.  Cas.  1080;  State  v.  Hos-  U.  S.  278,  7  S.  Ct  884,  30  U.  S.  (L. 

tetter,  137  Mo.   636,  39  S.  W.  270,  ed.)  946;  United  States  v.  Averill,  130 

59  A.  S.  R.  515  and  note,  38  L.R.A.  U.  S.  335,  9  S.  Ct  546,  32  U.  S.  (L. 

208;  Sumption  t.  Rogers,  242  Pa.  St.  ed.)  977;  United  8t»t«B  t.  Laeher,  134 

348,  89  Atl.  121,  Ann.  Gas.  1915B  622.  U.  8.  624, 10  &  Ct  626,  S8  U.  8.  (L. 
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face,  and,  when  staodibg  alone,  is  fairly  sueceptible  of  but  one  con- 
struotion,  tiie  coiuIb  will  adopt  that  constraetion  and  refuse  to  con- 
sider prior  statutes  on  the  same  subject."  Prior  acts  may  be  resorted 
to  to  solve  but  not  to  create  an  arabigaity."  Especially  is  it  true  that 
the  earlier  act  cannot  be  looked  to  to  determine  the  meaning  of  the 
later,  if  the  words  of  the  subsequent  act  or  the  circumstances  under 
which  it  is  enacted  evince  a  changed  intention  on  the  part  of  the 
legislature.*' 

288.  Later  Statutes. — ^If  in  a  subsequent  clause  of  the  same  act 
provisions  are  introduced  which  show  the  sense  in  which  the  legisla- 
ture employed  doubtful  phrases  previously  used,  that  sense  is  to  be 
adopted  in  construing  those  phrases.*'  Consequently,  if  a  subsequent 
act  on  the  same  subject  affords  complete  demonstration  of  the  legisla- 
tive sense  of  its  own  language,  the  rule  which  has  been  stated,  requir- 
ing that  the  subsequent  should  be  incorporated  into  the  foregoing  act, 
is  a  direction  to  courts  in  expounding  the  provisions  of  the  law.**  An 
amendment  to  an  act  may  be  resorted  to  for  the  discovery  of  the  leg- 
islative intention  in  the  enactment  amended.**  But  an  amendment 
enacted  many  years  after  the  original  act  cannot  be  used  to  show  that 
the  framers  of  the  original  statute  would  have  enacted  the  valid  por- 
tions of  a  statute  independently  of  the  invalid  portions.*  If  it  can  be 
gathered  from  a  subsequent  statute  in  pari  materia  what  meaning  the 
legislature  attached  to  the  words  of  a  former  statute,  they  will  amount 
to  a  legislative  declaration  of  its  meaning,  and  will  govern  the  con- 
struction of  the  first  statute.'  But  the  construction  of  statutes  is  a 
function  which  ordinarily  belongs  to  the  judiciary  alone,»'and  where 

ed.)   1080;  In  re  Hohorst,  150  U.  S.  Dall.  28,  1  U.  S.  (L.  ed.)  727;  Alex- 

653,  14  S.  Ct.  221,  37  U.  S.  (L.  ed.)  ander  v.  Alexander,  5  Cranch  1,  3  U. 

1211;  The  Conqueror,  166  U.  S.  110,  S.  (L.  ed.)  19. 

17  S.  Ct.  510.  41  U.  S.  (L.  od.)  937;  20.  le  re  Hole,  217  Mass.  223,  104 

Thomas  v.  United  .States,  156  Fed.  S07,  N.    E.    336,    Ann.    Cas.    1915C    919, 

84  C.  C.  A.  477.  17  LR.A.(N.S.)  720;  L.K.A.1916A  279. 

Sumption  v.  Rogers.  242  Pa.  St.  343,  1.  Com.  v.  Hana,  195  Mass.  262,  81 

89  Atl.  121,  Ann.  Cas.  1915B  622  and  N.  E.  149,  122  A.  S.  R.  251,  11  Ann. 

note.  Cas.  514,  11  L.R.A.(N.S.)  799. 

Note:  Ann.  Cas.  191 5B  625.  2.  The  Paulina  v.  United  States,  7 

15.  Barnes  v.  Philadelphia,  etc.,  R.  Cranch  52,  3  U.  S.  (L.  ed.)  266;  Doe 
Co.,  17  Wall.  294,  21  U.  S.  (L.  ed.)  v.  Winn,  11  Wheat.  880,  6  U.  S.  (L. 
544.  ed.)  500;  United  States  v.  Freeman, 

Note:  Ann.  Cas.  1915B  626.  3  How.  556,  11  U.  S.   (L.  ed.)   724; 

16.  Hamilton  v.  Rathbone,  175  U.  Harrison  v,  Vose,  9  How.  372,  13  U. 
S.  414,  20  S.  CL  155,  44  U.  S.  (L.  ed.)  S.  (L.  ed.)  179;  Harris  v.  Runnels,  13 
219.  How.  79, 13  U.  8.  (L.  ed.)  901;  Farm- 

17.  Bate  Refrigerating  Co.  V.  Sula-  era',  etc.,  Nat.  Bank  v.  Bearing,  91 
berger,  157  U.  S.  1,  16  S.  Ct.  508.  39  U.  S.  29,  23  U.  S.  (L.  ed,)  196;  Rnaa 
U.  S.  (L.  ed.)  60L  .  v.  Com.,  210  Pa.  St  544,  60  Atl.  169, 
.  18.  See  supra,  par.  233.  247.  .  105  A.  8.  R.  825, 1  L.R.A.(N.S.)  409. 

ilS.-^Pziestaiaa  v..  United   States,  4      3.  See  supra^  par;  276. 

1064 


Digitized  by 


Google 


25  £L  a  L.  STATUTES  (g.lSaP 

the  legislative' boflj!  lias  expressly  legislated  in  respect  to  a  jiiven' mat- 
ter, that  expreae  legislation  must  coqtroJ,  in  the  abseace  of  subsequent 
legislation  equally  express,  and  is  not  overthrown  by  any  iaiere  infer- 
ences or  jraplications  to  be  found  in  such  subsequent  legislation.'* 
'  289.  Constroctioa  of  Compiled  or  Revised  Statutes  and  Codes.--* 
In  construing  a  statute  intended  as  a  code  upon  a  particular  subject, 
the  proper  course  is,  in  the  first  instance,  to  examine  the  languajto  of 
the  statute,  and  to  ask  what  is  its  natural  meaning,  uninfluenced  by 
any  considerations  derived  from  the  pre\'ioiis  state  of  the  law,  and  not 
to  start  with  inquiring  how  the  law  previously  stood,  and  then  assum- 
ing that  it  was  probably  intended  to  leave  it  unaltered,  to  see  if  the 
words  of  the  enactment  will  bear  an  interpretation  in  conformity  with 
this  Anew.  If  a  statute  intended  to  embody  in  a  code  a  particular 
branch  of  the  law  is  to  be  treated  in  this  fashion  its  utility  will  be 
almost  entirely  destroyed,  and  the  very  object  for  which  it  was  enacted 
will  be  frustrated.'  It  is,  therefore,  a  general  rule  that  in  the  con- 
struction of  compilations,  revisions  or  codes,  when  a.  provision  is 
plain  and  unambiguous  the  court  cannot  refer  to  the' original  statute 
for  the  purpose  of  ascertaining  its  meaning.'  But,  in  case  of  doubt 
and  uncertainty  as  to  the  meaning  of  a  provision  in  such  a  statute, 
resort  may  properly  be  had  to  the  act  from  which  the  provision  was 
derived  to  ascertain  the  true  meaning,'  particularly  where  the  act 
authorizing  the  compilation  or  revision  directs  the  making  of  mar- 

4.  Rosencrans  v.  United  States,  165  Ann.  Gas.  1917C  1212. 
U.  S.  267,  17  S.  Ct.  302,  41  U.  S.  (L.       7.  Doyle    v.    Wisconsin,   94    U.    S. 

ed.)  708.    See  supra,  par.  169.  50,  24  U.  S.  (L.  ed.)  64;  United  States 

6.  Hamilton  v.  Rathbone,  175  U.  S.  v.  Bowen,  100  U.   S.  508,  25  U.   S. 

414,  20  S.  Ct.  155,  44  U.  S.  (L.  ed.)  (L.  ed.)  631;  Meyer  v.  Western  Car 

219;  Richards  v.  Market  Exeh.  Bank  Co.,  102  U.  8.  1,  26  U.  S.   (L.  ed.) 

Co.,  81  Ohio  St.  348,  90  N.  E.  1000,  59;  Ex  parte  Crow  Dog,  109  U.  S. 

26  L.R;A,(N.S.)  99.  556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.) 
Note:  Ann.  Cas.  1915B  626.  1030;. Baldwin  v.  Franks,  120  V.  S. 
6.  United  States  v.  Bowen,  100  U.  678,  7  S.  Ct  656,  763,  30  U.  S;  (L.  ed.) 

S.  508,  25  U.  S.  (L.  ed.)  631;  Arthur  766;  Viterbo  v.  Friedlander,  120  U.  S. 

V.  Dodge,  161  U.  S.  34,  25  U.  S.  (L.  707,  7  S.  Ct.  962,  30  U.  S.  (K  6i.) 

ed.)  948;  Victor  v.  Arthur,  104  U.  S.  776;  United  States  v.  Le  Bris,  121  U. 

498,  26  U.  S.  (L.  ed.)  633;  DefEeback  S.  278,  7  S.  Ct.  894,  30  U.  S.  (L.  ed.) 

V  Hawke,  115  U.  S.  392,  6  S.  Ct.  95,  946;  The  Conqueror,  166  U.  8.  110.  17 

29  U.  8.  (L.  ed.)  423;  Cambria  Irmi  S.   Ct.  510,  41  U.   S.    (L.  ed.)    937; 

Co.  V.  Ashburn,  118  U.  S.  54.  6  S.  Ct.  Merchants  Nat.  Bank  v.  United  States, 

929,  30  U.  S.  (L.  ed.)  60;  Bate  Re-  214  U.  S.  33,  29  S.  Ct  593.  53  U.  S. 

frigeratirig  Co.  v.  Sulzberger,  157  U.  (L.  ed.)  900;  Thtmias  v.  Uilited  Stated, 

S.  1,  15  S.  Ct.  508,  89  U.  S.  (L.  ed:)  156  Fed.  897,  84   C.   C.  A.  477,  17 

601;  Barrett  v.  United  States,  169  U.  -L.R.A.CN.S.)  720;  State  v.  Lewis,  142 

S.  218, 18  S.  Ct.  327,  42  U.  S.  (L.  ed.)  N.  C.  626,  55  S.  E.  600,  9'  Awii  Cas. 

723;  Stute  v.  Lewis,  142  N.  C.  626,  604,    7    L.R.A.(N.S.)    669;    Morgan- 

'55  S.  E.  600,  9  Ann.  Cas.  604,  7  L.B.A.  tOn  Mfg.,  etc.,  Co.  v.  Andrdws,  165 

(N.S.)  669;  ShArp  v.  Ctneinnati,  ete.,  N.  C  285,  81  8.  E.  41^  Aaii  C^. 

R.  Co.,  133  Tenn.  1,  179  S.  W.  375,  1916A  763. 
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ginal  references  to  the  acts  incorporated  therein*  And  eq[>edally 
should  this  be  the  rule  where  the  provision  is  so  worded  as  to  be  incap- 
able of  a  fair  construction  without  considering  the  original  statute.* 
In  construing  the  provision  of  the  subsequent  compilation,  it  may  be 
proper  to  consider  the  title  of  the  original  act,*"  or  its  punctuation.** 
Upon  a  revision  of  statutes  a  different  interpretation  is  not  to  be  given 
them  without  some  substantial  change  of  phraseology — some  change 
other  than  what  may  have  been  necessary  to  abbreviate  the  form  of  the 
law.**  Where  inadvertent  changes  have  been  made  by  incorporating 
different  statutes  together,  it  has  been  held  not  to  change  their  orig- 
inal construction.**  The  sections  of  a  code  that  are  in  pari  materia 
must  be  construed  together,  and  the  construction  of  one,  if  doubt- 
ful, may  be  aided  by  a  consideration  of  the  words  of,  and  the  legisla- 
tive intent'indicated  by,  the  others,  and  of  the  evil  of  the  common  law 
intended  to  be  remedied.**  A  chapter  in  a  code  on  garnishment  and 
an  independent  chapter  on  exemptions  must  be  so  construed  as  to 
give  harmonious  effect  to  both.** 

290.  Construction  of  Criminal  Statutes. — ^Penal  statutes  are 
within  the  operation  of  the  general  rule.  Where  several  legislative 
acts  are  all  parts  of  the  same  system  of  laws  providing  for  the  prosecu- 
tion of  crimes,  misdemeanors  and  offenses,  naming  the  parties  who 
shall  prosecute,  prescribing  the  means  and  methods  to  be  pursued 
therein,  they  must  necessarily  be  construed  in  pari  materia.  They  are 
parUs  of  one  system,  governed  by  one  spirit  and  poUcy,  and  must'  be 
construed,  if  possible,  so  as  to  be  consistent  and  harmonious  one  with 
the  other  and  in  their  several  parts.**  Statutes  in  relation  to  the  same 
offense  must  be  taken  together  and  construed  as  if  the  matters  to 
which  they  relate  were  embraced  in  a  single  statute.**  If  a  penal  law 
which  relates  to  ihe  same  subject  as  earlier  statutes  and  was  enacted 
with  reference  to  the  earlier  legislation  provides  no  penalty  for  the 
thing  prohibited,  those  violating  its  provisions  are  liable  to  the  penalty 
imposed  by  the  earlier  acts.**    A  statute  conferring  appellate  jurisdic- 

8.  United  States  v.  Lacher,  134  U.  IS.  McDonald  v.  Hovey,  110  U.  S. 
S.  624, 10  S.  Ct.  625,  83  U.  S.  (L.  ed.)  619,  4  S.  Ct.  142,  28  U.  S.  (L.  ed.) 
1080.  269. 

9.  State  V.  Lewis,  142  N.  C.  626,  55  14.  Kidd  v.  Bates,  120  Ala.  79,  23 
S.  E.  600,  9  Ann.  Cas.  604,  7  L.R.A.  So.  736,  74  A.  S.  R.  17,  41  L.a.A.  154. 
(N.S.)  669.  16.  Chapman  v.  Berry,  73  Miss.  437, 

10.  Meyrar  v.  Western  Car  Co.,  102  18  So.  918,  55  A.  S.  R.  546. 

U.  S.  1,  26  U.  8.  (L.  ed.)  59.     See  16.  People  v.  Gibson,  53  Colo.  231, 

snpra,  par.  267.  125  Pae.  531,  Ann.  Gas.  1914B  138. 

11.  Hammodc  v.  Farmers'  Loaa,  17.  Montesquieu  ▼.  Heil,  4  La.  51, 
etc.,  Co.,  105  U.  S.  77,  26  U.  S.  (L.  23  Am.  Dec.  471  and  note;  State  v. 
«d.)  1111.    See  supra,  par.  220.  Wilbor,  1  R.  I.  199,  36  Am.  Dee.  245. 

12.  McDonald  v.  Hovey,  110  U.  S.  18.  KeUer  v.  State,  U  Md.  626,  69 
619,  4  &  Ct  14%  28  U.  S.  (L.  ed.)  Am.  Dec.  226. 

260. 
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tion  "in  eriminal  cases"  by  the  use  of  general  terms  only  is  to  be  con- 
strued in  accordance  with  preexisting  laws  as  to  authorizing  a  writ 
of  error  to  be  taken  by  the  defendant  only,  and  not  by  the  state.*' 

291.  Constructioii  of  Amendatory  Acts. — In  the  constructicm  of 
amendments  to  statutes,  the  body  enacting  the  amendment  will  be 
presumed  to  have  had  in  mind  existing  statutory  provisions  and  their 
judicial  construction  touching  the  subject  dealt  with."  The  amend- 
atory and  the  original  statute  are  to  be  read  together  in  seeking  to 
discover  the  legislative  will  and  purpose,*  and  if  they  are  fairly 
susceptible  of  two  constructions,  one  of  which  gives  effect  to  the 
amendatory  tict  while  the  other  will  defeat  it,  the  former  construc- 
tion should  be  adopted.*  But  there  is  no  rule  of  interpretation  re- 
quiring the  amended  statute  to  be  given  a  meaning  which  differs  in 
any  degree  from  that  which  would  have  been  given  it  had  the  matter 
of  amendment  been  made  a  part  of  the  original  act.  In  other  words, 
imless  tbe  contrary  intent  is  dearly  indicated,  the  amended  statute 
is  to  be  cbnstrued  as  if  the  original  statute  had  been  repealed  and  a 
new  and  independent  act  in  the  amended  form  had  been  adopted.* 

292.  Statutes  Deemed  to  Be  in  Pari  Materia. — Statutes  which  re- 
late to  the  sajue  thing  or  to  the  same  subject  or  object  are  in  pari 
materia,  although  they  were  enacted  at  different  times.*  The  fact  that 
statutes  which  are  odierwise  in  pari  materia  were  considered  and 
enacted  by  the  legislative  authority  at  different  dates,  under  distinct 
and  varied  aspects  of  the  common  subjects,  does  not  exclude  them 
from  the  operation  of  the  general  rule.'  Undoubtedly  acts  are  in 
pari  materia  where  they  form  port  of  a  homogeneous  whole,  of  a  com- 
mon system,  so  as  to  allow  a  claimant  under  the  later  act  to  contend 
succesrfuUy  that  it  changed  the  earlier  act  by  construction  or  effected 
such  change  because  declaratory  of  the  meaning  of  the  prior  act.* 
Among  the  statutes  that  have  been  held  to  be  in  pari  materia  may  be 
mentioned  the  following:  the  public  land  laws  erf  the  United  States; ' 
statutes  in  rdation  to  letters  patent  to  inventors,*  including  a  special 

19.  People  T.   Raymond,  18   Colo.  44  N.  B.  469,  33  L.R.A.  313. 

242,  32  Pac.  429,  19  L.R.A.  649.  8.  People  v.  Gibson,  53  Colo.  231, 

20.  American     Woodenware     Mfg.  125  Pac.  531,  Ann.  Cas.  1914B  138. 
Co.  v.  Schlorling,  96  Ohio  St.  305, 117  6.  Louisiana  v.  Mississippi,  202  V. 
N.  E.  366,  Ann.  Cas.  1918D  318.  S.  1,  26  S.  Ct.  408,  50  U.  S.  (L.  ed.) 

1.  McGuire  v.  Chicago,  etc.,  R.  Co.,  913. 

131  la.  340,  108  N.  W.  902,  33  L.R.A.       7.  Preston    v.    Browder,    1    Wheat. 
(N.S.)  706.  115,  4  U.  S.  (L.  ed.)  50;  Patterson 

2.  Burlington,  etc.,  R.  Co.  v.  D^,  v.  Winn,  11  Wheat.  380,  6  U.  S.  (L. 
82  la.  312,  48  N.  W.  98,  31  A.  S.  B.  ed.)  500;  Reynolds  v.  M' Arthur,  2  Pet. 
477,  12  L.R.A.  436.  417,  7  U.  S.  (L.  ed.)  470. 

3.  McOiuie  T.  Chicago,  eto.,  B.  Co.,  8.  Bntterworth  v.  United  States,  112 
131  la.  340,  108  N.  W.  902,  33  L.R.A.  V.  8.  60,  6  S.  Ot  26,  28  U.  S.  (L.  ed.) 
(N.S.)  706.  666. 

4.  State  v.  Geriuodt,  145  Ind.  438, 
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act  in  favor  of  a  patentee  sad  the  general  statutes,*  the  rev^pue  or 
tariff  laws  of  the  United  States ;  *•  statutes  relating  to  the  regulation  of 
the  liquor  traffic,^*  such  a&  a  general  liquor  law  and  a  local  option  law 
which  is  supplemental  to  the  general  law ;  **  two  sections  of  different 
statutes,  both  relating  to  the  remedy  by  execution  on  recoveries  by 
the  state."  Laws  whiph  have  for  their  common  subject  the  increase 
of  ad  valorem  taxation  on  property  within  the  state  axe  in  pari 
materia.**  A  statute  to  provide  for  the  more  efficient  assessment  and 
collection  of  taxes  should  be  construed  in  pari  materia  with  an  act  to 
amend  the  revenue  laws  of  the  state,  and  this  principle  applies  to  laws 
concerning  the  equalization  of  assessments  of  property  as  well  as  to 
other  laws.**  Statutes  relating  to  railroads  which  have  for  their  com- 
mon purpose  the  carrying  out  specifically  of  the  mandate  of  a  consti- 
tutional provision  requiring  the  legislature  to  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in  charges  of 
railroad  companies  are  in  pari  materia.**  An  act  of  1878,  commonly 
called  the  Thurman  Act,  providing  for  retention  by  the  g&vemment 
of  compensation  for  services  performed  by  certain  transccmtinental 
railroad  companies,  was  interpreted  by  means  of  provisions  in  divers 
earlier  acts  granting  government  aid  in  the  construction  of  those 
railroads.*' 

293.  Statutes  Deemed  Not  to  Be  in  Pari  Materia. — Statutes  that 
have  no  common  purpose  and  do  not  relate  to  the  same  subject  are 
not  in  pari  materia.  Two  acts  have  no  necessary  connection  with 
each  other  because  they  happened  to  be  approved  on  the  same  day.** 
The  following  acts  have  been  held  not  to  be  in  pari  materia:  acts  of 

9.  Evans  v.  Eaton,  3  Wheat.  454,   La.  Ann.  422,  21  So.  647,  37  L.R.A. 
4  U.  S.  (L.  ed.)  433;  Bloomer  v.  Mc-  761. 

Quewan,  14  How.  539,  14  U.  S.  (Li.  16.  Ex  parte  Howard-Harriaon  Iron 
ed.)  532.  Co.,  119  Ala.  484,  24  So.  516,  72  A. 

10.  Stuart  v.  Maxwell,  16  How.  150,   S.  R.  928. 

14  U.   S.    (L.  ed.)    883;   Bennett  v.  16.  State  v.  Union  Pac.  R.  Co.,  87 

Hunter,  9  Wall.  326,  19  U.  S.  (L.  ed.)  Neb.  29,  126  N.  W.  859,  31  L.R.A. 

672;  The  Distilled  Spirits,  11  WaU.  (N.S.)  657. 

356,  20  U.  S.   (L.  ed.)   167;  United  17.  United  States  v.  Central  Pac.  R. 

States  V.   Taylor,  104  U.   S.  216,  26  Co.,  118  U.  S.  236,  6  S.  Ct.  1038,  30 

U.  S.  (L.  ed.)  721;  SaxonviUe  Mills  U.  S.  (L.  ed.)  173. 

V.  RusseU,  116  U.  S.  13,  6  S.  Ct.  237,  18,  Leavenworth,    etc.,    R.    Co.    v. 

29  U.  S.  (L.  ed.)  554.  United  States,  92  U.  S.  733,  23  U.  S. 

.  11.  State  V.  Frederi<^aon,  101  Me.  <L.  ed.)  634,  where  the  railroad  com- 

37,  63  Atl.  536,  115,  A.  S.  R.  295,  8  pany  unsuccessfully  contended  that  a 

Ann.  Cas.  48,  6  L.R.A.(N.S.)  186.  land  grant  aot  ia  its  £avor  should  be 

12.  State.  V.  Martin,  230  Mo.  1,  129  oonstmed  in  connection  with  an  ap- 

S.  W.  931,  139  A.  S.  B.  628.  propriation  act  approved  on  the  same 

IS.  GiU  V.  State,  39  W.  Va.  479^  20  day   which    contained    provisicms   for 

$.  E.  56^,  .46  A.  S.  R.  928^  26  L.R.A.  negotiations  towards  the  extinction  of 

655.  the  title  to  certain  lands  of  ladian. 

14.  De  Soto  Pariah  v.  Williams,  49  tribes. 
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OongnBB  providing  for  the  admifisicm  oi  separate  states;  **  the  federal 
interstate  commerce  act  and  the  safety  appliance  act ; '"  the  captured 
and  abandoned  property  act  of  1863  and  the  confiscation  law  of 
1862.*  Where  an  act  of  Congress  of  1812  granted  to  soldiers  a  bounty 
of  lands  in  Arkansas  territory  but  forbade  their  alienation  before 
issuance  of  a  patent,  and,  much  of  the  land  being  found  unfit  for  cul- 
tivation, an  act  of  1826  provided  in  favor  of  soldiers  actually  remov- 
ing to  Arkansas  the  right  to  substitute  other  lands  for  those  patcntea, 
the  two  acts  were  declared  to  have  no  single  purpose,  and  the  prohibi- 
tion against  alienation  in  the  act  of  1812  was  not  carried  by  ccmstruc- 
tion  into  the  act  of  1826.*  A  penal  act  imposing  a  penalty  for  vio- 
lation of  a  provision  forbidding  employment  of  laborers  on  public 
work  for  more  than  a  specified  number  of  hours  per  day  and  a  civil 
act  forbidding  the  municipality  from  paying  for  work  done  under 
such  circumstances  are  not  in  pari  materia.' 

XV.  Construction  of  Adopted  ob  Re-enacted  Statutes 

294.  General  Rule  as  to  Constniction  of  Adopted  Statutes. — It 

is  the  well  settled  general  rule  that  when  a  statute  has  been  adopted 
from  another  state  or  country,  the  judicial  construction  already  placed 
on  such  statute  by  the  highest  courts  of  the  jurisdiction  from  which  it 
is  taken  accompanies  it,  and  is  treated  as  incorporated  therein.*    The 

19.  Louisiana  v.  Mississippi,  202  U.  23  8.  Ct  16,  47  U.  S.  (L.  ed.)  65; 
S.  1,  26  S.  Ct.  408,  50  U.  S.  (L.  ed.)  Jamea  v.  Appel,  192  U.  S.  129,  24  S. 
913.  Ct.  222,  48  U.  S.  (L.  ed.)  377;  Copper 

20.  United  States  v.  Colorado,  etc.,  Queen  Consol.  Min.  Co.  v.  Arizona 
R.  Co.,  157  Fed.  321,  85  C.  C.  A.  27,  Board  of  Equalization,  206  U.  S.  474, 
13  Ann.  Cas.  893,  15  L.E.A.(N.S.)  27  S.  Ct.  695,  51  U.  S.  (L.  ed.)  1143; 
167.  Harrill  v.  Davis,  168  Fed.  187,  94  C. 

1.  United  States  v.  Anderson,  9  C.  A.  47,  22  L.R.A.(N.S.)  11.53;  Eadie 
Wall.  56,  19  U.  S.  (L.  ed.)  615.  v.  Chambers,  172  Fed.  73,  96  C.  C.  A. 

2.  Maxwell  v.  Moore,  22  How.  185,  561,  18  Ann.  Cas.  1096,  24  L.R.A. 
16  U.  S.  (L.  ed.)  251.  (N.S.)  879;  Elias  v.  Territory,  9  Ariz. 

3.  People  V.  Metz,  193  N.  Y.  148,  1,  76  Pao.  605,  11  Ann.  Cas.  1153; 
85  K.  E.  1070,  24  L.R.A.(N.S.)  201.  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark. 

4.  Allen  v.  St.  Louis  Nat.  Bank,  120  433.  59  S.  W.  952,  82  A.  S.  R.  301; 
U.  S.  20,  7  S.  Ct.  460,  30  U.  S.  (L.  Germania  L.  Ins.  Co.  v.  Ross-Lewin, 
ed.)  573;  New  York  Fourth  Nat.  Bank  24  Colo.  43,  51  Pac.  488,  65  A.  S.  R. 
v.  Francklyn,  120  U.  S.  747,  7  S.  Ct.  215;  In  re  Shapter,  35  Colo.  578,  85 
757,  30  U.  S.  (L.  ed.)  825;  Coulam  v.  Pac.  688,  117  A.  S.  R.  216.  6  L.R.A. 
Doull,  133  U.  S.  216,  10  S.  Ct.  253,  33  (N.S.)  575;  Hallett  v.  Alexander,  50 
U.  S.  (L.  ed.)  596;  Stutsman  County  Colo.  37,  114  Pac  490,  Ann.  Cas. 
v.  Wallace,  142  U.  S.  293.  12  S.  Ct.  1912B  1277,  34  L.R.A.(N.S.)  328; 
227,  35  U.  S.  (L.  ed.)  1018;  Brown  Russell  v.  Jordan,  58  Colo.  445,  147 
V.  Walker,  161  U.  S.  591,  16  S.  Ct.  Pac.  693,  Ann.  Cas.  1916C  760;  Bal- 
644,  40  U.  S.  (L.  ed.)  819;  Henrietta  lance  v.  Rankin,  12  HI.  420,  54  Am. 
Min.,  etc.,  Co.  v.  Gardner,  173  U.  S.  Dec.  412;  Regrg  v.  Wilton,  13  111.  15, 
123,  19  S.  Ct.  327,  43  U.  S.  (L.  ed.)  54  Am.  Dec.  419  and  note;  Grattan  v. 
637;  Robinson  v.  Belt,  187  U.  S.  41.  Grattan,  18  111.  167,  65  Am.  Dec  726; 
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presumption  in  the  absence  of  an  expression  of  logislstive  intentkn 

Re  Qua  v.  Graham,  187  HI.  67,  68  Pae.  Ill,  74  A.  S.  B.  582;  Ancient 
N.  E.  357,  52  L.R.A.  641;  Rhoads  v.  Order  of  Hibernians,  eto.  y.  Sparrow, 
Chicago,  etc.,  R.  Co.,  227  lU.  328,  81  29  Mont.  132,  74  Pac.  197,  101  A.  S. 
N.  E.  371, 10  Ann.  Cas.  Ill,  11  L.R.A.  R.  563  and  note,  1  Ann.  Cas.  144  and 
(N.S.)  623;  People  v.  Union  Trnat  note,  64  L.R. A.  128;  Deer  Lodge  Conn- 
Co.,  255  HI.  168,  99  N.  E.  377,  Ann.  ty  v.  United  States  Fidelity,  etc.,  Co., 
Cas.  1913D  514,  L.R.A.1915D  450;  42  Mont.  315, 112  Pac  1060,  Ann.  Cas. 
Fall  V.  Hazelrigg,  45  Ind.  576,  15  Am.  1912 A  1010;  Myers  v.  McGavock,  39 
Rep.  278;  Johnson  v.  Johnson,  106  Neb.  843,  58  N.  W.  522,  42  A.  S.  R. 
Ind.  475,  7  N.  E.  201,  55  Am.  Rep.  627;  Paxton,  etc..  Irrigating  Canal, 
762;  Laporte  v.  Gamewell  Fire  Alarm  etc.,  Co.  v.  Farmers',  etc,'  Irrigation, 
Tel.  Co.,  146  Ind.  466,  45  N.  E.  588,  etc,  Co.,  45  Neb.  884,  64  N.  W.  343. 
58  A.  S.  R.  359,  35  L.R.A.  686;  Hirth-  50  A.  S.  R.  585,,  29  KRA..  853;  Ex 
Kranse  Co.  v.  Cohen,  177  Ind.  1,  97  parte  Boyoe,  27  Nev.  299,  75  Pac  1, 
N.  E.  1,  Ann.  Cas.  1914C  708;  State  1  Ann.  Cas.  66,  65  L.R.A.  47;  Ex  parte 
V.  Ensley,  177  Ind.  483,  97  N.  E.  113,  Boyd,  36  Nev.  162,  134  Pac  455,  Ann. 
Ann.  Cas.  1914D  1306;  State  v.  Camp-  Cas.  1915A  1277;  Man£  v.  Carter.  74 
beU,  73  Kan.  688,  85  Pac.  784.  9  Ann.  N.  H,  345,  68  Atl.  130,  15  LJI.A. 
Cas.  1203,  9  L.R.A.(N.S.)  533;  Sut-  (N.S.)  150;  Bridgers  v.  Taylor,  102 
ton  V.  Heinzie,  84  Kan.  756,  115  Pac  N.  C.  86,  8  S.  E.  893,  3  L.B.A.  376: 
560,  34  L.R.A.(N.S.)  238;  Mt.  Ver-  Ives  v.  McNicoU,  59  Ohio  St.  402,  53 
non  Telephone  Co.  v.  Franklin  Farm-  N.  E.  60,  69  A.  S.  R.  780  and  note, 
ers,  etc..  Telephone  Co.,  113  Me.  46,  43  L.R.A.  772;  Hutchinson  v.  Krueger. 
92  Atl.  934.  Ann.  Cas.  1917B  649  and  34  Okla.  23,  124  Pac  591,  Ann.  Cas. 
note;  Pratt  v.  American  Bell  Tele-  1914C  98,  41  L.R.A.(N.S.)  315;  Jones 
phone  Co.,  141  Mass.  225,  5  N.  E.  307,  v.  Nye,  (OUa.)  156  Pac.  332,  L.R.A. 
55  Am.  Rep.  465;  Ryalls  v.  Mechanics'  1916E  735;  Abraham  v.  Rosebni^,  55 
Mills,  150  Mass.  190,  22  N.  E.  766,  5  Ore.  359,  105  Pac  401,  Ann.  Cas. 
L.R.A.  667;  Ronse  v.  Donovan,  104  1912A  597;  Dale  v.  Marvin,  76  Ore. 
Mich.  234,  62  N.  W.  359,  53  A.  S.  R.  528,  148  Pac.  1116,  1151,  Ann.  Cas. 
457  and  note,  27  L.R.A.  577;  Cas-  1917C  557;  In  re  O'Connor,  21  R.  I. 
:grain  v.  Hammond,  134  Mich.  419,  96  465,  44  Atl.  591,  79  A.  S.  R.  814; 
2ir.  W.  510,  104  A.  S.  R.  610;  Goodell  Rhode  Island  Hospital  Trust  Co.  v. 

V  Yezerski,  170  Mich.  578,  136  N.  W.  Dunnoll,  34  R.  I.  394,  83  Atl.  858, 
451  40  LRA.(N.S.)  516;  Nicollet  Ann.  Cas.  1914D  580:  State  v.  Holter. 
Nat  Bank  v.  City  Bank,  38  Minn.  85,  32  S,  D.  43,  142  N.  W.  657,  Ann.  Cas. 
35  N.  W.  577,  8  A.  S.  B.  643;  Pratt  1916A    193,    46    L.R.A.(N.S.)     376: 

V  Miller,  109  Mo.  78,  18  S.  W.  965,  Smith  v.  Dayton  Coal,  etc.,  Co.,  115 
32  A  S  R.  656  and  note;  Matthews  Tenn.  543,  92  S.  W.  62,  4  L.R.A. 
v  St  Uuis,  etc,  R.  Co.,  121  Mo.  298,  (N.S.)  1180;  Mnnson  v.  Hallowell,  26 
24  S  W  S91.  25  L.R.A.  161;  State  v.  Tex.  475,  84  Am.  Dec  582  and  note; 
Chandler,  132  Mo.  155,  33  S.  W.  797,  McFarland  v.  Stone,  17  Vt.  165,  44 
53  A  S  R  483;  Bumside  v.  Wand,  Am.  Dec  326;  Doswell  v.  Buchanan. 
170  Mo. '531,  71  S.  W.  337,  62  L.R.A.  3  Leigh  (Va.)  365.  23  Am.  Dec  280: 
427;  Knieht  v.  Rawlings,  205  Mo.  412,  Danville  v.  Pace,  25  Gratt  (Va.)  1, 
104  S.  W.  38,  12  Ann.  Cas.  325,  13  18  Am.  Rep.  663;  Norfolk,  etc.,  R. 
L  R  A  (N  S  )  212;  Price  v.  Lush,  10  Co.  v.  Old  Dominion  Baggage  Co., 
Mont  61,  24  Pac  749,  9  L.R.A.  467;  99  Va.  Ill,  37  S.  E.  784,  50  L.R.A. 
Stackpole  v.  Hallahan,  16  Mont.  40,  722;  Boyd  v.  L.  Ritter  Lumber 
40  Pac  80,  28  L.R.A.  502;  Oleson  v.  Co.,  119  Va.  343,  89  S.  E.  273, 
Wilson,  20  Mont.  544,  52  Pac  372,  L.R.A.1917A  94;  Rose  v.  Public  Serv- 
63  A  S  R  639 ;  Stadler  v.  Helena  ice  Commission,  75  W.  Va.  1,  83  S.  E. 
First 'Nat.  Bank,  22  Mont.  190,  56  85,  Ann.  Cas.  1918A  700,  L.R.A.1915B 
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to  the  oontraiy  *  is  that  the  law  was  enacted  in  the  light  of  the  con* 
struction  given  it  by  the  courts  of  the  state  or  country  from  which 
the  statute  was  taken.*  The  same  rule  applies  when  a  state  statute  has 
been  literally  or  substantially  adopted  by  a  territorial  legislature,'  or 
by  Congress,'  or  is  imposed  by  Congress  on  a  United  States  territory.* 
It  is  also  applicable  where  the  legislature  of  a  state  adopts  a  federal 
statute  or  a  portion  thereof  which  had  previously  been  construed  by 
the  supreme  court  of  the  United  States,  as,  for  instance,  in  the  case  of 
the  adoption  of  a  part  of  the  national  banking  act.*'  So  where  a  state 
legislature  has  enacted  a  law  regulating  carriers  engaged  in  intrastate 

358;  Black  v.  State,  113  Wis.  205,  89  1022,  it  was  held  that  the  provisions 
N.  W.  622,  90  A.  S.  R.  853;  In  re  of  the  Act  of  March  3cl,  18G3,  estab- 
Ballen,  143  Wis.  612,  128  N.  W.  109,  lishing  the  supreme  court  of  the  Dis- 
139  A.  S.  R.  1114;  Cowhiek  v.  Shingle,  trict  of  Columbia  with  its  special  and 
5  Wyo.  87,  37  Pac.  689,  63  A.  S.  R.  general  terms,  which  was  taken  from 
17,  25  L.R.A.  608;  Coad  v.  Cowhiek,  the  legislation  of  New  York  in  sub- 
9  Wyo.  316,  63  Pac.  584,  87  A.  S.  R.  stantially  the  same  language,  are  to  be 
953;  Wyoming  Coal  Min.  Co.  v.  State,  continued  in  the  sense  in  which  they 
15  Wyo.  97,  87  Pac.  337,  984,  123  A.  were  then  understood  in  the  system 
S.  R.  1014.  from  which  they  were  taken. 

Notes:  84  Am.  Dec.  591;  1  Ann.  9.  Robinson  v.  Belt,  187  U.  S.  41, 
Cas.  147,  Ann.  Cas.  1915C  323;  Ann.  23  S.  Ct.  16,  47  U.  S.  (L.  ed.)  65: 
Cas.  1917B  651.  Adkins  v.  Arnold,  235  TJ.  S.  417,  35 

6.  Notes:  1  Ann.  Cas.  147,  S.  Ct.  118,  59  U.  8.  (L.  ed.)   294; 

6.  Harrill  v.  Davis,  168  Fed.  187,  Eadre  v.  Chambers,  172  Fed.  73,  96 
94  C.  C.  A.  47,  22  L.R.A.(N.S.)  1153;  C.  C.  A.  561,  18  Ann.  Cas.  1096, -24 
Russell  V.  Jordan,  58  Colo.  445,  147  L.R.A.(N.S.)  879;  Western  Invest. 
Pac.  693,  Ann.  Cas.  1916C  760;  Mt.  Co.  v.  Davis,  7  Ind.  Terr.  152,  104  S. 
Vernon  Telephone  Co.  v.  Franklin  W.  573,  15  Ann.  Cas.  1134;  Ex  parte 
Farmer's,  etc.,  Telephone  Co.,  113  Ma  Howland,  3  Okla.  142,  104  Pac.  927, 
46,  92  Atl.  934,  Ann.  Cas.  1917B  649  Ann.  Cas.  1912A  840.  The  construc- 
and  note;  Paxton,  etc..  Irrigating  tion  placed  on  an  act  by  the  supreme 
Canal,  etc.,  Co.,  Farmer's,  etc.,  Irri-  court  of  Hawaii  at  a  time  when  that 
pntion.  etc.,  Co.,  45  Neb.  884,  64  N.  country  was  under  an  independent  gov- 
v.'.  343,  50  A.  S.  R.  585,  29  L.R.A.  emment  will  be  considered  as  incor- 
853;  Mann  v.  Carter,  74  N.  H.  345,  porated  into  a  re-enactment  of  that 
68  Atl.  130,  15  L.R.A.(N.S.)  150;  statute  by  Congress.  Kealoha  v. 
Danville  v.  Pace,  25  Gratt.  (Va.)  1,  Castle,  210  U.  S.  149,  28  S.  Ct.  684, 
18  Am.  Rep.  663;   Norfolk,  etc.,  R.  52  U.  S.  (L.  ed.)  998. 

Co.  V.  Old  Donunion  Baggage  Co.,  99  iq.  NicoUet  Nat.  Bank  v.  City  Bank, 

Va   111,  37  S.  E.  784,  50  L.R.A.  722.  gg  ^j^^  35  35  jj  ^  577  g  ^  g.  R. 

7.  Jamee  v.  Appel,  192.  U.  8.  129,  g^o.  p-_,o„  „  Matteon  33  N  D  49 
W^\-  ^h''  ^^r^"-  ""V''-  Se'N  W  780.  SrS^s   1918A  74?: 

(L.  ed.)  1022    WilUs  v.  Eastern  Trust,  uni/ormity  on  the  law  of  the  subject, 

etc.,  Co.,  109  U.  S.  295,  18  S.  Ct.  347,  »  state  usury  statute  has  been  adopted 

42  U.  S.   (L.  ed.)  752;  Capital  Trao-  f^m  *•'«  National  Banking  Act  gov- 

tion  Co.  v.  Hof,  174  U.  S.  36,  19  S.  eming  the  taking  of  interest  and  dis- 

Ct.  580,  43  D.  8.   (L.  ed.)   873.     In  count  ^7  national  banks,  the  federal 

Metropolitan  R.  Co.  v.  Moore,  121  U.  decisions  on  usury  are  tp  be  followed 

S.  558,  7  S.  Ct.  1334,  30  U.  8.  (L.  ed.)  in  applying  the  statute. 
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commsFca,  which  is  aUaoet  identical  with  a  previously  Miaoted  federal 
statute  relating  to  earners  engaged  in  interstate  commerce,  the  courts 
■will  naturally  incline  to  follow  the  construction -give^  the  federal  stat- 
ute by  the  federal  courts.**  Where  English  statutes,  such,  for  in- 
stance, as  the  statute  of  frauds,**  or  the  statute  of  Elizabeth  against 
fraudulent  conveyances,*'  or  the  statute  of  limitations,**  have  been 
adopted  into  our  own  legislation,  the  known  and  settled  construc- 
tion of  those  statutes  at  the  time  they  were  admitted  to  operate  in  this 
country,  indeed,  to  the  time  of  our  separation  from  the  British  empire, 
if  they  were  enacted  prior  thereto,  is  construed  as  forming  an  integral 
part  of  those  statutes.**  Subsequent  English  decisions,  however, 
though  entitled  to  great  respect,  are  not  of  absolute  authority.**  Out 
patent  act  was  largely  taken  from  the  English  statute  of  monopolies, 
and  while  its  words  are  not  identical  with  those  of  the  statute  of 
James,  it  has  been  said  by  Mr.  Justice  Story  that  "it  can  scarcely 
admit  of  doubt  that  they  must  have  been  within  the  contemplation 
of  those  by  whom  it  was  framed,  as  well  as. the  construction  which 
had  been  put  upon  them  by  Lord  Coke."  *'  So  it  is  to  be  presumed 
that  the  interstate  commerce  act,  so  far  as  it  admits  the  language  of 
the  English  traffic  act,  bears  the  construction  given  to  the  latter  by 
the  English  courts.**  Provisions  in  the  federal  bankruptcy  acts  have 
also  been  construed  in  accordance  with  English  decisions  upon  Uke 
provisions  in  various  acts  of  Parliament  on  the  same  subject,  from 

11.  Luken  v.  Lake  Shore,  etc.,  R.  Am.  Dec.  326.  And  see  Limitation 
Co.,  248  111.  377,  94  N.  E.  175,  140  of  Actions,  voL  17,  pp.  663,  664,  686. 
A.  S.  R.  220,  21  Ann.  Cas.  82.  15.  Cathcart  ▼.  Robinson,  5  Pet  264, 

12.  Pennock  v.  Dialogue,  2  Pet.  1,  7  8  U.  S.  (L.  ed.)  120;  Robinson  ▼.  Belt, 
U.  S.  (L.  ed.)  327;  Warner  v.  Texas,  187  U.  S.  41,  23  S.  Ct.  16,  47  U.  S. 
etc.,  R.  Co.,  164  U.  S.  418,  17  S.  Ct.  (L.  ed.)  65;  Price  v.  Lush,  10  Mont 
147,-41  U.  S.  (L.  ed.)  495;  Robinson  61,  24  Pac  749,  9  L.KA.  467. 

V.  Belt,  187  U.  S.  41,  23  S.  Ct  16,  47  16.  Cathcart   v.    Robinson,   5   Pet 

U.  S.  (L.  ed.)  65;  Fall  v.  Hazelrigg,  264,  8  U.  S.  (L.  ed.)  120;  Robinson 

45  Ind.  576, 15  Am.  Rep.  278;  Knight  v.  Belt,  187  U.  S.  41,  23  S.  Ct.  16,  47 

V.  Rawlings,  205  Mo.  412,  104  S.  W.  XJ.  S    (L.  ed  )  65 

38, 12  Ann.  Caa.  325,  13  L.R.A(N.S.)  17,  PennocA  v.  Dialogue,  2  Pet.  1, 

212.     And  see  Statute  of  Frauds,  7  u.  S.  (L.  ed.)  327. 

*°tl'  ^lu^^^      i»  I,-  an  ,.  tuiA        18.  Interstate    Commerce    Commis- 

13.  Cathcart  y.  Robinson,  5  Pet  2H  rfon  y.  Baltimore,  etc.,  R.  Co.,  145  U. 

t^;.^Vl!;:;™;L^'  ,tf  19  l^^l^  S.  263, 12  S.  ct.  844,  36  U.  S.  (L.  ed.) 
ux,ENT  C0NVETANC.8,  vol.  12,  pp.  465-  ggg.  ^^^^  ^^^  ^'  ^^   ^   Interstate 

14.  Pennock  v.  Dialogue,  2  Pet.  1,  ??T!^'^£^™?J^i*"J!  ^^?  ^;  ^-  ^^^' 
7  U.  8.  (L.  ed.)  327;  McDonald  v!  J^  S.  Ct  666,  40  U.  S.  (L.  ed.)  940; 
Hovey  110  U.  S.  619,  4  S.  Ct.  142,  Interstate  Commerce  Commission  v. 
28  U.'S.  (L.  ed.)  269;  Robinson  v.  Delaware,  etc.,  R.  Co.,  220  U.  S.  235, 
Belt,  187  U.  S.  41,  23  S.  Ct  16,  47  31  S.  Ct.  392,  55  U.  S.  (L.  ed.)  448; 
U.  S.  (L.  ed.)  65;  Munson  y.  Hallo-  Norfolk,  etc.,  R.  Co.  v.  Old  Dominion 
well,  26  Tex.  475,  84  Am.  Dec.  582;  Baggage  Co.,  99  Va.  Ill,  37  S.  E.  784. 
McFarland  ▼.  Stone,  17  Vt.  165,  4450  L.R.A.  722. 
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which  much  of  the  bankraptcy  acts  was  drawn.*'  Where  the  provi- 
sions of  the  Louisiana  code  and  the  code  of  Hapoleon  are  identical, 
the  exposition  of  the  civil  law  writers  and  the  adjudications  of  the 
French  courts  are  usually  held  to  be  persuasive  as  to  the  proper  con- 
stniction  of  the  Louisiana  code.*" 

295.  Exceptions  to  and  Limitations  of  Rule. — The  general  rule 
just  stated  as  to  the  ponstruction  of  adopted  statutes  is  by  no  means 
absolute,*  or  .imperative  on  the  courts  of  the  adopting  state,*  but  is 
.subject  to  numerous  exceptions.*  The  rule  that  the  adoption  of  a 
foreign  statute  carries  with  it  the  prior  construction  in  the  originating 
state  has  been  held  to  be  applicable  only  where  the  terms  of  the  stat- 
ute are  of  doubtful  import,  so  as  to  require  construction.*  So  the 
rule  has  been  declared  to  be  inappUcable  where  radical  or  material 
changes  are  made  in  the  statute ;  ^  where  the  statute  had  been  materi- 
ally changed  by  amendment,  after  the  decisions  construing  it  and 
before  adoption ;  •  where  the  foreign  construction  is  hot  in  harmony 
with  the  constitution  of  the  adopting  state,'  or  is  contrary  to  the  spirit 
and  policy  of  the  jurisprudence  of  the  adopting  state ;  ^  or  where  the 

19.  See  Bankeuptot,  vol.  3,  p.  171.  6.  Stutsman  County  v.  Wallace,  142 

20.  Viterbo  v.  Priedlander,  120  U.  U.  S.  293,  12  S.  Ct.  227,  35  U.  S. 
S.  707,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.)  (L.  ed.)  1018;  Allen  v.  St.  Louis  Nat. 
776;  Groves  v.  SenteU,  153  U.  S.  465,  Bank,  120  U.  S.  20,  7  S.  Ct.  460,  30 
14  S.  Ct.  898,  38  U.  S.  (L.  ed.)  785;  U.  S.  (L.  ed.)  573;  Copper  Queen 
Meyer  v.  Richards,  163  V.  S.  385,  16  Consol.  Min.  Co.  v.  Arizona  Board  of 
S.  Ct.  1148,  41  U.  S.  (L.  ed.)  199.  Equalization,  206  U.  S.  474,  27  S.  Ct. 

1.  State  V.  Campbell,  73  Kan.  688,  695,  51  U.  S.  (L.  ed.)  1143;  Rieh- 
85  Pac.  784,  9  Ann.  Cas.  1203,  9  mond  v.  Moore,  107  111.  429,  47  Am. 
L.R.A.(N.S.)  533;  Sutton  v.  Heinzie,  Rep.  445 ;  Moore  v.  O'Leary,  180  Mich. 

84  Kan.  756,  115  Pac.  560,  34  L.R.A.  261,  146  N.  W.  661,  Ann.  Cas.  1916A 
(N.S.)  238;  Moore  v.  O'Leary,  180  373;  McFarland  v.  Stone,  17  Vt  165, 
Mieh.  261,  146  N.  W.  661,  Ann.  Cas.  44  Am.  Dee.  325. 

1916A  373;  Pratt  v.  Miller,  109  Mo.  Notes:  1  Ann.  Cas,  147;  Ann.  Cas. 
78,  18  S.  W.  965,  32  A.  S.  R.  656.        1917B  654.     And  see  LrarrATiON  ov 

2.  Hannah  v.  Riehter  Brewing  Co.,  Actions,  vol.  17,  p.  686,  687. 

149  Mich.  220,  112  N.  W.  713,  119  6.  Hutchinson  v.  Krueger,  34  Okla. 
A.  S.  R.  674,  12  Ann.  Cas.  344,  12  23,  124  Pac.  591,  Ann.  Cas.  1914C  98, 
L.R.A.(N.S.)  178;  GoodeU  v.  Yezer-  41  LJl.A.(N.S,)  315. 
ski,  170  Mick  578,  136  N.  W.  451,  40  Note:  Ann.  Cas.  1917B  655. 
L.R.A.(N.S.)  516;  Jacobs  v.  Jacobs,  7.  Bowers  v.  Smith,  111  Mo.  45, 
136  Minn.  190, 161  N.  W.  525,  L.R.A.  20  S.  W.  101,  33  A.  S.  R.  491,  16 
1917D  971.  L.R.A.  754;   Hutchinson  v.  Krueger, 

Notes:  1  Ann.  Cas.  147;  Ann.  Cas.  34  Okla.  23,  124  Pac.  591,  Ann.  Cas. 
1917B  653.  1914C  98,  41  L.R.A.(N.S.)  315. 

3.  State  V.  Campbell,  73  Kan.  688,       Notes:  1  Ahn.  Cas.  147;  Ann.  Cas. 

85  Pac.   784,   9    Ann.    Cas.    1203,   9   1917B  654. 

L.R.A.(N.S.)     533;     Hutchinson     v.  8.  Regg  v.  WUton,   13  HI.   15,  54 

Krueger,  34  Okla,  23,  124  Pac.  591,  Am.  Dec.  419;  ReQua  v.  Graham,  187 

Ann.  Cas.  1914C  98,  41  L.R.A.(N.S.)  HI.  67,  58  N.  E.  357,  52  L.R.A.  641; 

315.  Rhoads  v.  Chicago,  etc.,  R.  Co.,  227 

4.  Note:  Ann.  Cas.  1917B  654.  lU.  328,  81  N.  E.  371,  10  Ann.  Cas. 
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courts  of  the  adopting  state  are  dearly  of  the  opinion  that  the  for- 
eign construction  is  erroneous,*  or  that  its  application  would  lead 
to  a  denial  of  a  suhstantial  right. '^  Although  a  statute  of  one  state  is 
adopted  in  another  state,  the  courts  of  the  latter  state  are  not  bound 
by  the  construction  placed  upon  the  statute  in  the  former  state,  I! 
such  statute  is  not  peculiar  to  that  state  alone  and  other  states  have 
adopted  it,  and  their  courts  have  placed  a  different  construction  upon 
it."  Where  a  statute  construed  in  the  state  where  it  was  enacted  is 
adopted  by  another  state,  where  it  receives  a  different  construction, 
and  is  then  borrowed  from  the  latter  by  a  third  state,  the  original  con- 
struction may  be  followed  in  preference  to  the  different  one.**  And 
if  it  is  uncertain  from  which  of  two  states  the  last  enactment  was 
taken,  there  can  be  no  objection  to  the  adoption  of  the  decisions  in 
the  state  where  it  was  first  enacted.*'  Although  the  statute  be  copied 
from  the  statutes  of  another  state,  the  construction  given  it  in  that 
state  is  not  necessarily  controlling,  where  the  courts  of  that  state  feel 
constrained  to  treat  it  as  merely  a  revision  of  a  former  statute  of  that 
state  and  to  give  it  the  restricted  operation  of  such  former  statute,  not- 
withstanding the  fact  that  the  restrictive  provisions  contained  in  the 
former  statute  have  been  eliminated,  especially  when  giving  effect  to 
the  fair  import  of  the  language  used  will  make  the  law  of  the  adopt- 
ing state  more  complete  and  harmonious.'*    Where  a  statute  adopted 

Ul,  11  L.  R.  A.  (N.S.)  623;  State  v.  etc.,   v.    Sparrow,   29   Mont.   132,  74 

Campbell,  73  Kan.  688,  85  Pac.  784,  Pae.  197,  101  A.  S.  R.  563  and  note, 

9  Ann.  Cas.  1203,  9  L.R.A.(N.S.)  533;  1  Aim.  Cas.  144  and  note,  64  L.R.A. 

Sutton  V.  Heinzie,  84  Kan.  756,  115  128;    Deer   Lodge   County   v.   United 

Pac.  560,  34  L.R.A.(N.S.)  238;  Han-  States  Fidelity,  etc.,  Co.,  42  Mont.  315, 

nah  V.  Richter  Brewing  Co.,  149  Mich.  112  Pac.  1060,  Ann.  Cas.  1912A  lOlO. 

220,  112  N.  W.  713,  119  A.  S.  R.  674,  Note:  Ann.  Cas.  1917B  655. 

12  Ann.  Cas.  344, 12 L.R. A. (N.S.)  178;  10.  Deer  Lodge    Countv  v.   United 

Moore  v.  O'Leary,  180  Mich.  261,  146  States  Fidelity,  etc.,  Co.,  42  Mont  315, 

N.    W.   661,   Ann.    Cas.   1916A    373;  112  Pac.  1060",  Ann.  Cas.  1912A  1010. 

Pratt  V.  Miller,  109  Mo.  78,  18  S.  W.  Note:  Ann.  Cas.  1917B  655. 

965,  32  A.  S.  R.  656;  Oleson  v.  Wil-  11.  State  v.  Campbell,  73  Kan.  688. 

son,  20  Mont.  544,  52  Pac.  372,  63  A.  85    Pac.    784,   9    Ann.    Cas.    1203,    9 

S.  R.  639  and  note;  Mann  v.  Carter,  L.R.A.(N.S.)  533;  Sutton  v.  Heinzie, 

74  N.  H.  345,  68  Atl.  130,  15  L.R.A.  84  Kan.  756,  115  Pac.  560,  34  L.R.A. 

(N.S.)  150;  Hutchinson  V.  Krueger.  34  (N.S.)    238;   Hutchinson   v.  Krueirer, 

Okla.    23,    124   Pac.   591,    Ann.    Ciis.  34  Okla.  23.  124  Pac.  591,  Ann.  Cas. 

1914C  98.  41  L.R.A.(N.S.)  315;  Smith  1914C  98,  41  L.R.A.(N.S.)  315;  Coad 

V.  Davton  Coal,  etc.,  Co.,  115  Tenn.  v.  Cowhick,  9  Wyo.  316,  63  Pae.  584, 

543.  92  S.  W.  62,  4  L.R.A.(N.S.)  1180.  87  A.  S.  R.  953. 

Notes:  1  Ann.  Cas.  147;  Ann.  Cas.  Note:  Ann.  Cas.  1917B  655. 

1917B  655.  12.  Coulam  v.  Doull,  133  U.  S.  216. 

9.  Whitney  v.  Fox,  166  U.  S.  637,  10  S.  Ct.  253,  33  U.  S.  (L.  ed.)  596. 

17  S.  Ct.  713,  41  U.  S.  (L.  ed.)  1145;  13.  Texas,  etc.,  R.   Co.  v.  Humble. 

Stnte  V.  Campbell,  73  Kan.  688,  85  Pac.  181  U.  S.  57,  21  S.  Ct.  526,  45  U.  S. 

7P4,  9  Ann.  Cas.  1203,  9  L.R.A.(N.S.)  (L.  ed.)  747. 

533 ;    Ancient    Order    of    Hibernians.  14.  Jacobs  v.  Jacobs,  136  Minn.  190. 
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from  another  state  must  be  aided  by  the  common  law,  the  particular 
rule  of  the  common  law  in  force  in  the  state  adopting  the  statute  is 
not  to  be  determined  authoritatively  by  the  construction  placed  upon 
the  statute'  by  the  courts  of  the  other  state.**  It  is  well  settled  that 
the  rule  now  under  consideration  has  no  application  where  the  con- 
struction of  a  statute  in  the  originating  state  does  not  take  place 
until  after  the  statute  has  been  adopted  in  another  state.** 

296.  Decisions  as  to  Constitutionality  of  Statutes. — The  rule 
that  a  statute  adopted  from  another  state  carries  the  construction 
given  by  the  courts  of  that  state  has  no  relation  to  the  question  of 
whether  or  not  a  statute  is  constitutional  and  valid.  In  other  words, 
the  legislature,  by  enacting  a  statute  which  has  been  held  constitu- 
tional and  valid  by  the  courts  of  another  state,  cannot  deprive  the 
courts  of  the  adopting  state  of  the  right  to  determine  for  themselves 
the  question  of  the  constitutionality  of  such  statute.*' 

297.  Construction  of  Re-enacted  Statutes. — It  is  a  settled  rule  of 
statutory  construction  that  when  a  statute  or  a  clause  or  provision 
thereof  has  been  construed  by  the  court  of  last  resort  of  a  state,  and 
the  same  is  substantially  re-enacted,  the  legislature  adopts  such  con- 
struction,** unless  the  contrary  is  clearly  shown  by  the  language  of 

161  N.  W.  525,  L.R.A.1917D  971.         Va.  348,  89  S.  E.  273,  L.R.A.1917A 

15.  Bliss   V.   Caille   Bros.    Co.,   149  94. 
Mich.  601,  113  N.  W.  317,  12  Ann.       18.  Dollar    Sav.    Bank    v.    United 
Cas.  513.  States,  19  Wall.  227,  22  U.  S.  (L.  ed.) 

16;  Stutsman  County  v.  Wallace,  80;  New  York,  etc.,  R.  Co.  v.  Inter- 
142  U.  S.  293,  12  S.  Ct.  227,  35  U.  S.  state  Commerce  Commission,  200  U. 
(L.  ed.)  1018;  EUaa  v.  Territory,  9  S.  361,  26  S.  Ct.  272,  50  U.  S.  (L.  ed.) 
Ariz.  1,  76  Pac.  605,  11  Ann.  Cas.  515;  Copper  Queen  Consol.  Min.  Co. 
1153;  Germania  L.  Ins.  Co.  v.  Ross-  v.  Arizona  Board  of  Equalization,  206 
Lewin,  24  Colo.  43,  51  Pac.  488,  65  U.  S.  474,  27  S.  Ct.  095,  51  U.  S.  (L. 
A.S.R.  215;  Ballance  v.  Rankin,  12  ed.)  1143;  Woolsev  v.  Cade,  54  Ala. 
111.  420,  54  Am.  Dee.  412;  Rlioads  V.  378,  25  Am.  Rep.  711 ;  Marks  v.  State, 
Chicago,  etc.,  R.  Co..  227  111.  328  81  159  Ala.  71,  48  So.  864.  133  A.  S.  R. 
N.  E.  371,  10  Ann.  Cas.  Ill,  11  L.R.A.  20;  Bruce  v.  Sierra,  17.')  Ala.  517,  57 
(N.S.)  623;  Rouse  v.  Donovan.  104  So.  709,  Ann.  Cas.  1914D  125;  Indian- 
Mich.  2,34,  62  N.  W.  .359,  53  A.  R.  R.  P"o!is.  etc..  1.'.  Co.  v.  Guard,  24  Ind. 
457  and  note.  27  T-.R.A.  .577;  Goo-Ml  222,  87  An.  Dec.  327  and  note;  An- 
V.  Yezerski.  170  ATV-li.  578.  ISfi  N.  W.  d-rsoii  v,  P.r'l.  140  Ind.  375,  39  N.  E. 
451.  40  L.RA.(N.S.)  516;  Mvors  v.  7.^'.  •.'9  L  i.'.,\.  .'^41;  Kvans  v.  State, 
McGavock.  39  Neb.  843,  5S  N.  W.  522,  IC")  Ind.  ,Sr;:).  74  N'.  E.  244,  75  N.  E. 
42  A.  S.  R.  027;  Biiii"-n!cn  v.  Colin,  G'.l,  G  Ann.  Cari.  813,  2  LR.A.(N.S.) 
141  Wis.  315.  124  N.  V,'.  2'^8,  18  Ann.  GI9;  Soplier  v.  State,  1G9  Ind.  177, 
Cas.  1076;  Wyoming  Cor'l  Min.  Co.  v.  ■^'l  N.  E.  913,  14  Ann.  Cas.  27,  14 
State,  15  Wvo.  97,  87  Pac.  337,  984,  L.R.A.(N.S.)  172;  State  v.  Derrv,  171 
123  A.  S.  R.  1014.  Ind.  18,  85  N.  E.  765,  131  A.  S.  B. 

Notes:  1  Ann.  Cas.  147;  Ann.  Cas.  237;  State  v.  Ensley,  177  Ind.  483.  97 
1917Fi  fi56.  N.  E.  113,  Ann.  Cas.  1914D  1.306;  Jay 

17.  In  re.  McKennan,  25  S.  D.  369,  v.  O'Donnell.  178  Ind.  282,  98  N.  E. 
126  N.  W.  en.  33  L.R.A.(N.S.)  606;  349,  Ann.  Cas.  1915C  325;  Moore- 
Bovd  V.  L.   Rilter  Lumber   Co.,   119  Mansfield  Constr.  Co.  v.  Indianapolis. 
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the  adt,**  or  the  rules  of  statutory  oonstraction  have  been  changed.** 
This  principle  is  ai^licable  to  statutory  provisions  which  have  been 
incorporated  in  codes  after  they  have  been  judicially  construed.*  It 
is  not  necessary  that  a  statute  should  have  been  literally  re-enacted  to 
authorize  the  presumption  that  it  was  re-enacted  in  the  light  of  the 
settled  judicial  construction  that  the  prior  enactment  had  received. 
The  presumption  has  been  indulged  in  case  of  a  statute  that  applies  a 
settled  procedure  to  a  new  subject  matter.*  The  re-enactenent  by  Con- 
gress, without  change,  of  a  statute  which  has  previously  received  a 
long  continued  executive  construction,  is  an  adoption  by  Congress  of 
such  construction.' 

XVI.  Liberal  and  Strict  Construction 
In  General 

298.  Terminology. — The  liberal  rule  of  construction  only  requires 
that  a  statute  be  so  enforced  as  to  carry  into  effect  the  will  of  the  legis- 
latiire  as  expressed  in  the  terms  thereof,  and  to  give,  not  stintedly  or 
niggardly,  but  freely  and  generously,  all  the  statute  purports  to  give. 
It  does  not,  however,  warrant  an  extension  of  the  statute  to  the  sup- 
pression of  supposed  evils  or  effectuation  of  conjectural  objects  and 
purposes,  neither  referred  to  nor  indicated  by  any  terms  used  nor 
clearly  within  the  spirit  of  the  legislation.*  Strict  construction  is 
that  which  refuses  to  extend  the  law  by  implications  or  equitable  con- 
siderations and  confines  its  operations  to  cases  which  are  clearly 
within  the  letter  of  the  statute,  as  well  as  within  its  spirit  or  reason. 
It  does  not  mean  that  words  shall  be  so  restricted  as  not  to  have  their 
full  meaning,  but  that  everything  shall  be  excluded  from  the  opera- 

etc.,  R.  Co.,  179  Ind.  366,  101  N.  E.  Pao.  268,  35  A.  S.  R.  180,  20  L.B.A. 

296,  Ann.  Cas.  1915D  917,  44  L.R.A.  698,  holding  that  the  re-enactment  of  a 

(N.S.)  816;  Myrick  v.  Hasey,  27  Me.  provision  of  a  former  statute  does  not 

9,  46  Am.  Dec.  583 ;  East  Livennore  v.  carry  with  it  the  construction  placed 

Livermore  Falls  Trust,  etc,  Co.  103  by   the   courts   upon   such    provision, 

Me.  418,  69  Atl.   306,  13  Ann.  Cas.  unless  the  rules  of  statutory  construc- 

631, 15  L.R.A.(N.S.)  952;  Hoy  v.  Hoy,  tion  axe  the  same  at  the  date  of  both 

93  Miss.  732,  48  So.  903,  136  A.  S.  R.  enactments. 

548,   11   Ann.   Cas.  1137,   25  L.R.A.  1.  Bmoe  v.  Sierra,  175  Ala.  517,  57 

(N.S.)   182;  Bridgers  v.  Taylor,  102  So.  709,  Ann.  Caa.  1914D  125. 

N.  C.  86,  8  S.  E.  893,  3  L.R.A.  376;  2.  Jay  v.  O'Donnell,  178  Ind.  282, 

Sampson  v.  Sampson,  16  R.  I.  456,  98  N.  E.  349,  Ann.  Cas.  1915C  325. 

16  Atl.  711,  3  L.R.A  34S;  Cargill  v.  8.  United  States  v.  Polk,  204  D.  S. 

Konntze,  86  Tex.  386,  22  S.  W.  1015,  143,  27  S.  Ct.  191,  51  U.  S.  (L.  ed.) 

26  S.  W.  13,  40  A.   8.  R.   853,  24  411;  United  States  v.  Cerecedo  Her- 

L.RA.  183.  manos  y  Compania,  209  U.  S.  338,  28 

Note:  84  Am.  Dee.  591.  S.  Ct  532,  52  U.  S.  (L.  ed.)  821. 

19.  State  v.  Ensley,  177  Ind.  483,  4.  Eellar  v.  James,  63  W.  Va.  139, 

97  N.  E.  113,  Ann.  Gas.  1914D  1306.  59  S.  E.  939,  14  L.R.A.(N.S.)  lOOa 

90.  Dizon  v.  Finns,  98  CaL  384,  33  And  see  iafia,  par.  299. 
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lion  of  statutes  so  construed  which  does  not  clearly  come  within  the 
meaning  of  the  language  used.'  The  rule  of  strict  construction  comes 
into  play  only  when  the  language,  after  analysis  and  subjection  to 
the  ordinary  rules  of  interpretation,  presents  ambiguity.* 

299.  Nature  and  Purpose  of  Statute  as  Determining  Rule  Applica- 
ble.— Statutes  must  have  a  rational  interpretation,  to  be  collected 
not  only  from  the* words  used,  but  from  the  policy  which  may  be 
reasonably  supposed  to  have  dictated  the  enactment,  and  the  in- 
terpretation should  be  rigorous  or  liberal,  depending  upon  the 
interests  with  which  it  deals.'  It  is  a  familiar  principle  that  rules 
of  strict  and  literal  construction  may  be  departed  from  in  order 
that  absurd  results  may  be  avoided,  and  to  the  end  that  a  statute  shall 
be  efifective  for  the  purposes  intended.*  A  remedial  statute  must  be 
construed  liberally  so  aa  to  afford  all  the  relief  within  the  power  of 
the  court  which  the  language  of  the  act  indicates  that  the  legislature 
intended  to  grant.*  Blackstone  defines  remedial  statutes  to  be  those 
which  are  "made  to  supply  such  defects  and  abridge  such  super- 

6.  United    States  ▼.   WUtbeiger,   6  New  York  Ouaranty,  etc.,  Co.,  101  U. 

Wheat.  76,  5  U.  S.  (L.  ed.)  37;  Arms  S.  622,  25  U.  S.  (L.  ed.)  1030;  Beley 

V.  Ayer,  192  lU.  601,  61  N.  E.  851,  85  v.  Naphtaly,  169  U.  S.  353,  18  S.  Ct. 

A.  S.  B.  357,  58  L.R.A.  277;  Sond-  354,  42  U.   S.    (L.  ed.)   775;  United 

heim  v.  Gilbert,  117  Ind.  71,  18  N.  E.  States  v.  Southern  Pac.  R.   Co.,  184 

687,  10  A.  S.  E.  23  and  note,  6  L.R.A.  U.  S.  49,  22  S.  Ct.  285,  46  U.  S.  (L. 

432;  State  v.  Lowry,  166  Ind.  372,  77  ed.)  425;  Gertgens  v.  O'Connor,  191 

N.  E.  728.  9  Ann.  Caa.  350,  4  L.R.A.  U.  S.  237,  24  S.  Ct.  94,  48  U.  S.  (L. 

(N.S.)  528;  State  v.  Bland,  144  Mo.  ed.)  163;  Guardian  Trust,  etc.,  Co.  v. 

634,  46  S.  W.  440,  41  L.R.A.  297;  Jen-  Fisher,  200  U.  S.  57,  26  S.  Ct.  186, 

ninga  v.  Com.,  109  Va.  821,  63  S.  E.  50  U.  S.  (L.  ed.)  367;  United  States 

1080,  132  A.  S.  B.  946,  17  Ann.  Cas.  v.  American  Surety  Co.,  200  U.  S.  197, 

64,  21  L.R.A.(N.S.)   265;  St.  John's  26  S,  Ct.  168,  50  U.  S.  (L.  ed.)  437; 

Military    Academy   v.    Edwards,    143  New  York,  etc.,  R.  Co.  v.  Interstate 

Wis.  651,  128  N.  W.  113,  139  A.  S.  R.  Commerce  Commission,  200  U.  S.  361, 

1123-     See  infra,  par.  302,  and  see  26  S.  Ct.  272,  50  U.  S.  (L.  ed.)  515; 

Penai/ties,  voL  21,  p.  209  et  seq.  United  States  v.  Colorado  Anthracite 

6.  St.  John's  Military  Academy  v,  Co.,  225  U.  S.  219,  32  S.  Ct.  617,  56 
Edwards,  143  Wig.  551, 128  N.  W.  113,  U.  S.  (L.  ed.)  1063;  Logan  v.  Davis, 
139  A.  S.  R.  1123.  233  U.  S.  613,  34  S.  Ct.  685,  68  U.  S. 

7.  Moore-Mansfield  Constr.  Co.  v.  (L.  ed.)  1121;  State  v.  Birmingham 
Indianapolis,  etc.,  R.  Co.,  179  Ind.  Water  Works  Co.,  185  Ala.  388,  64 
356,  101  N.  E.  296,  Ann.  Cas.  1915D  So.  23,  Ann.  Cas.  1916B  166;  White 
917,  44  L.B.A.(N.S.)  816.  v.  The  Mary  Ann,  6  Cal.  462,  65  Am. 

8.  Sweetser  v.  Emerson,  236  Fed.  Dec.  523  and  note;  Union  Pac  R.  Co. 
161, 149  C.  C.  A.  351,  Ann.  Cas.  1917B  v.  De  Busk,  12  Colo.  294,  20  Pac.  752, 
244;  Spencer  v.  Myers,  150  N.  T.  269,  13  A.  S.  R.  221,  3  L.B.A.  350;  Ken- 
44  N.  E.  942,  55  A,  S.  R.  675  and  note,  nerson  v.  Thames  Towhoat  Co.,  89 
34  L.R.A.  176.              .  Conn.  367,  94  Atl.  372,  L.R.A.1916A 

9.  Ross  V.  Doe,  1  Pet.  665,  7  U.  S.  436;  Tumipseed  v.  Schaefer,  76  Ga. 
(L.  ed.)  302;  United  States  v.  Padel-  109,  2  A.  S.  R.  17;  Deere  v.  Chap- 
ford,  9  Wall.  531,  19  tJ.  S.  (L.  ed.)  man,  25  111.  610,  79  Am.  Dec.  350  and 
788;  Twenty  Per  C^t  Cases,  13  Wall,  note;  Chicago,  etc.,  R.  Co.  v.  Dunn, 
568,  20  U.  S.  (L:  ed.)  707;  Jones  v.  .52  111.  260,  4  Am.  Rep.  606;  MsNulta 

1077 


Digitized  by 


Google 


I  299  STATUTES  26  B.  C.  L. 

fluities  in  the  common  law,  as  arise  either  from  the  geneoral  imper- 
feoti(m  of  all  human  laws,  from  change  of  time  and  circumstances, 
from  the  mistakes  and  unadvised  determinations  of  unlearned  (or 
«ven  learned)  judges,  or  from  any  other  cause  whatsoever."  A  reme- 
dial statute  has  a  further  signification,  viz.,  a  statute  giving  a  party  a 
mode  of  remedy  when  he  had  none  or  a  different  one  before.  In  giv> 
ing  a  construction  to  this  class  of  statutes,  three  points  are  to  be  con- 
sidered: the  old  law,  the  mischief,  and  the  remedy;  that  is,  how  the 
common  law  stood  at  the  making  of  the  act;  what  the  mischief  was  for 
which  the  common  law  did  not  provide,  and  what  remedy  the  legislar 
ture  has  provided  to  cure  this  mischief.  And  it  is  the  business  of  the 
judges  so  to  c(Histrue  the  act  as  to  suppress  the  mischief  and  advance 
the  remedy.^®  It  is  not  imusual  to  extend  the  enacting  words  of  a 
remedial  statute  beyond  their  literal  import  and  effect  in  order  to 
include  cases  within  the  same  mischief.^^  Words  are  often  omitted, 
or  supplied  by  implication,  and  sentences  transformed,  to  render  the 
statute  a  consistent  whole  and  effectuate  the  legislative  will.^'  But 
while  a  remedial  statute  should  be  given  a  liberal  construction  to 
carry  out  the  legislative  intent,  such  construction  must  stop  short  of 
imputing  to  the  legislature  a  purpose  to  do  something  that  is  beyond 
its  power.**  Courts  cannot  extend  a  statute  to  meet  cases  not  within 
its  scope,  however  meritorious  they  may  be.**  Penal  statutes  are  to  be 
strictly  construed,!*  as  are  statutes  in  derogation  of  the  common  law, 
unless  strictly  resoedial,**  statutes  in  derogation  of  commcoi  right,*' 

V.  Lookridge,  137  HI.  270,  27  N.  E.  109  A.  S.  R.  944,  70  L.E.A.  326. 

452,  31  A.  S.  R.  362  and  note;  State  Note:  L.R.A.1916A  215. 

V.  Lowiy,  166  Ind.  372,  77  N.  E.  728,  10.  Freeland  v.  McCnllougb,  1  De- 

9  Ann,  Cas.  350,  4  L.R.A.(N.S.)  528;  nio   (N.  Y.)   414,  43  Am.  Dec.  685. 

Ordway  v.  Central  Nat.  Bank,  47  Md.  overruled  on  another  point  by  Com- 

217,  28  Am.   Rep.  455;   Bolinger  v.  ing  v.  McCullough,  1  N.  Y.  47,  49 

St.  Paul,  etc.,  R.  Co.,  36  Minn.  418,  Am.  Dee.  287. 

31  N.  W.  856,  1  A.  S.  R.  680;  State  11.  Dubois  v.  Hepburn,  10  Pet.  1, 

V.    Shevlin-CarpentOT    Co.,   99   Minn.  9  U.  S.  (L.  ed.)  825;  State  v.  Lowry, 

158, 108  N.  W.  935,  9  Ann.  Cas.  634;  166  Ind.  372,  77  N.  E.  728,  9  Ann. 

Freeland  v.  McCuUough,  1  Denio  (N.  Cas.  350,  4  LJl.A.(N.S.)  528. 

Y.)  414,  43  Am.  Dec.  685,  overruled  12.  State  v.  Shevlin-Caipenter  C«., 

on  another  point  by  ComW  v.  Mc-  99  Minn.  158,  108  N.  W.  935,  9  Ann. 

CuUougb,  1  N.  Y.  47,  49  Am.  Dec.  Cas.  634. 

287;  State  v.  Lipkin,  169  N.  C.  265,  13.  Lewis  v.  Pennsylvania  R.  Co., 

84  S.  B.  340,  Ann.  Cas.  1917D  137,  220  Pa.  St.  317,  69  Atl.  821,  13  Ann. 

L.R.A.1915F     1018;     Lehigfa     Raver  Cas.  1142, 18  L.R.A.(N.S.)  279. 

Bridge   v.   Lehigh   Coal,  etc.,  Co.,  4  14.  Indianapolis     Nortiiem     Trac- 

Rawle  (Pa.)  9,  26  Am.  Deo.  Ill;  State  tion  Co.  v.  Brennan,  174  Ind.  1,  87 

v.  Howse,  134  Tenn.  67, 183  S.  W.  510,  N.  E.  215,  90  N.  E.  65,  68,  91  N.  E. 

Ann.   Cas.  1917C  1125,  L.R.A.1916D  503,  30  L.R.A.(N.S.)  «5. 

1090;    Virginia   Development   Co.   v.  15.  See  infra,  par.  SOL 

CHoer  Iron  Co.,  90  Va.  126,  17  S.  16.  See  supra,  par.  281. 

E.  806,  44  A.  S.  R.  893;  Emerson  v.  17.  Norfdk,  etc.,  R.  Co.  ▼.  Pendle- 

Nash,  124  Wis.  369,  102  N.  W.  921,  ton,  156  U.  S.  607, 16  8.  Gt  413,  99 
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diTesting  title  againat  the  owner's  will,**  or  authorizing  invasions  of 
the  rights  of  property  for  private  convenience  or  profit,"  statutes 
exempting  from  taxation,**  or  from  governmental  control,*  and  statr 
utes  which  allow  gaming.'  Where  a  statute  contains  remedial  and 
penal  features,  as  respects  the  former  it  is  entitled  to  a  liberal  con- 
struction, but  as  to  the  latter  it  must  be  strictly  construed.* 

300.  Hiscellalieous  Instances  of  Remedial  Statutes. — Among  the 
statutes  which  have  been  declared  to  be  remedial  in  their  nature  and 
consequently  entitled  to  liberal  construction  are  those  seeking  the  cor- 
rection of  recognized  errors  and  abuses  by  introducing  some  new  reg- 
ulation for  the  advancement  of  the  public  welfare ;  *  enabling  and  en- 
larging acts,  implying  an  intention  to  reform  or  extend  existing 
rights,*  statutes  adopted  to  remedy  defects  in  earlier  acts ;  *  stat- 
utes having  for  their  end  the  promotion  of  important  and  beneficial 
public  objects ; '  laws  and  regulations  necessary  for  the  protection  of 
the  health,  morals,  and  safety  of  society ;  *  statutes  intended  for  the 
protection  of  the  traveling  public ;  •  statutes  for  the  suppression  of 

IT.  S.  (L.  ed.)  574;  Chesapeake,  eto.,  22  U.  S.  (L.  ed.)  215.    And  see  Gau- 

Telephone  Co.  v.  Manning,  186  U.  S.  INO,  vol.  12,  p.  711. 

238,  22  S.  Ct.  881,  46  U.  S.  (L.  ed.)  3.  State   v.    Shevlin-Carpenter   Co., 

1144;  Texas,  etc.,  R.   Co.  v.  Abilene  99  Minn.  158,  108  N.  W.  935,  9  Ann. 

Cotton  Oil  Co.,  204  U.  S.  426,  27  S.  Cas.  634. 

Ct.  350,  51  U.  S.  (L.  ed.)  553,  9  Ann.  4.  Peet  v.  Mills,  76  Wash.  437,  136 

Cas.  1075;  Gray  v.  Stewart,  70  Kan.  Pac.  685,  Ann.  Cas.  1915D  154,  L.R.A. 

.  429,  78  Pac.     852,  109  A.  S.'  B.  461.  1916A  358. 

18.  Western  Union  Tel.  Co.  v.  Penn-  6.  Sergey's  Appeal,  60  Pa.  St.  408, 

sylvania  R.  Co.,  195  U.  S.  640,  25  S.  100  Am.  Dec  578.    As  to  the  oonstruc- 

Ct.  133,  49  U.  S.  (L.  ed.)  312,  1  Ann.  tion  of  married  women's  property  acts, 

Cas.  517;  Bensley  v.  Mountain  Lake  and  aete  removing  the  common  law 

Water  Co.,  13  Cal.  306,  73  Am.  Dec.  Usabilities  of  married  women,  see  Hup- 

575  and  note  (applying  principle  to  band  and  Wot,  vol.  13,  pp.  1148, 

taking  of  private  property  for  pnb-  1268. 

lie   purpose) ;    Gano   v.    Minneapolis,  6.  Baltimore  Sav.  Bank  v.  Weeks, 

etc.,  B.  Co..  114  la.  713.  87  N.  W.  110  Md.  78,  72  Atl.  475,  22  L.B.A. 

714,  89  A.  S.  R.  393,  .55  L.R.A.  263;  (N.S.)  221. 

Bloom  V.  Bnrdick,  1  Hill  (N.  Y.)  130,  7.  Vigo  Connty  v.  Davis,  136  Ind. 

37  Am.  Dec.  299  and  note:  Sharp  v.  503,  36  N.  E.  141,  22  L.R.A.  515;  State 

Johnson,  4  Hill   (N.  Y.)  92,  40  Am.  v.  St.  Paul,  etc.,  R.  Co.,  98  Minn,  380. 

Dec.  259  and  note;  Beaty  v.  Richard-  }^  ".  W.  261,  1^  A.  S.  R   581,  8 

son,  56  S.   C.  173,  34  S.  E.  73,  43  Am.  Cas   1047,  28  L.R.A.(N.S^)  29S 

L.B.A.  517.    As  to  the  street  construe-  p*"  |^*J- f  ^ft iJl^'^^f  <fe  "! 

tion  of  statutory   authority  to  e.er-  ^**iS,^i6^-^^-g^|i/il '  l^^ 

^■«   n  .i_            T,  ,._        «.   ,  ^  9-  state  V.  St.  Paul,  etc,  R.  Co., 

^■^*:>?i^*L.^-   ^l^P'  2  Johns.  98  Minn.  380,  108  N.  W.  261,  120  A. 

Ch.  (N.  Y.)  463, 7  Am.  Dec.  548.  s.  B.  581,  8  Ann.  Cas.  1047,  28  L.B.A, 

20.  See  infra,  par.  300.  (N.S.)  298. 

1.  See  infra,  par.  310.  Note:  L.B.A.1017A  1202. 

2.  Aiesrdi  v.  State,  W  Wall.  635,  And  see  Labok,  vol.  16,  p.  491  et  seq. 
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fraud  where  they  operate  on  the  offense  by  setting  aside  the  fraudulent 
transaction ;  *"  statutes  the  object  of  which  is  to  guard  against  the 
common  law  mischief  of  variance  between  the  allegata  and  the  pro- 
bata ;  **  statutes  removing  the  disqualification  of  witnesses  on  ihe 
ground  of  interest;^*  statutes  regulating  the  remedy  by  information 
in  the  nature  of  quo  warranto;  *•  statutes  giving  the  right  to  redeem 
from  a  mortgage  after  a  foreclosure  sale  thereunder ;  *♦  statutes  author- 
izing redemption  from  tax  sales;  *•  statutes  subordinating  mortga^ses 
on  corporation  property  to  the  liens  of  certain  judgments ; "  home- 
stead laws;*'  national  bankruptcy  acts;**  state  insolvency  laws;** 
acta  extending  relief  to  imprisoned  debtors;  **  acts  relative  to  volun- 
tary assignments  by  insolvent  debtors ;  *  statutes  exempting  the  prop- 
erty of  a  debtor  from  execution;  •  statutes  giving  the  government  pri- 
ority of  payment  out  of  the  estates  of  insolvent  debtors ;  •  copyright 
statutes;  *  tiie  patent  laws  of  Congress; '  laws  to  carry  on  the  govern- 
ment,* or  relating  to  the  military  power  of  the  government ; '  federal 
Htatutes  relating  to  the  Indian  tribes;  *  donation  land  grants  made  in 
order  to  encourage  settlement  of  distant  public  lands ;  •  statutes  ad- 
justing conflicting  land  grants;  *•  and  federal  statutes  enacted  for  the 
purpose  of  meeting  and  obviating  hardships  resulting  from  the  re- 
jection of  claims  to  lands  under  supposed  or  defective  grants.**  Stat- 
ic. Bank  of  United  States  ▼.  Lee,  1.  Tomipseed  v.  Schaefer,  76  Ga. 
13  Pet.  107,  10  U.  S.  (L.  ed.)  81;  109,  2  A.  S.  E.  17.  See  Assignments 
Smith  V.  Townsend,  148  U.  S.  490,  13  for  BEkErir  of  CiUEDiToas,  toL  2,  p. 
S.  Ct.  634,  37  U.  S.  (L.  ed.)  533.    And   679  et  seq. 

Bee   FRAtmuLENT   Convbtancbs,   vol.      2.  See  Exkuftions,  vol.  11,  p.  492 
12,  p.  468  et  seq.  et  seq. 

11.  Sidwell  V.  Evans,  1  Pen.  A  W.  3.  Beaston  v.  Fanners  Bank,  12  Pet. 
(Pa.)  383,  21  Am.  Dee.  387.  And  see  102,  9  U.  S.  (L.  ed.)  1017,  And  see 
Pliiading,  vol.  21,  p.  611  et  seq.         Insolvency,  vol.  14,  p.  663. 

12.  Texas  v.  Chiles,  21  Wall.  488,  22  4.  See  Ck)PYWGHT,  vol.  6,  p.  1110  et 
U.  S.  (L.  ed.)  650.  seq. 

13.  See  Quo  Wareanto>  vol.  22,  p.  6.  See  Patents,  vol.  20,  pp.  1110, 
660,  661.  1128  et  seq. 

14.  See  MoRTOAGES,  vol.  19,  p.  638.        6.  Hardesty  v.  Taft,  23  Md.  512,  87 
16.  Dubois  V.  Hepburn,  10  Pet.  1,  9  Am.   Dec.  584. 

U.  S.  (L.  ed.)  325;  Corbett  v,  Nutt,  10  7.  Sweetser  v.  Emerson,  236  Fed. 

.Wall.  464, 19  U.  S.(L.  ed.)  976.    And  161, 149  C.  C.  A.  351,  Ann.  Cas.  1917B 

see  Taxation.  244  (construing  the  National  Defense 

16.  Guardian    Tmst,    etc.,    Co.    v.  Act  of  June  3,  1916). 

Fisher,  200  U.  S.  57,  26  S.  Ct.  186,  8.  See  Induns,  vol.  14,  p.  136  et 

50  U.  S.  (L.  ed.)  367.  seq. 

17.  See  HoKBOTEAD,  vol.  13,  pp.  543,  9.  Stark  v.  Starrs,  6  Wall.  402,  18 
547  et  seq.  U.  S.  (L.  ed.)  925;  Silver  v.  Ladd,  7 

18.  See  Bankrcptot,  vol.  3,  p.  169  WaD.  219,  19  U.  S.  (L.  ed.)  138. 

et  seq.  10.  United  States  v.  Southern  Pac. 

19.  Traey  v.  Tuffly,  134  U.  S.  206,  R.  Co.,  184  U.  S.  49,  22  S.  Ct  285,  46 
10  S.  Ct.  527,  33  U.  S.  (L.  ed.)  879.       U.  S.  (L.  ed.)  425. 

20.  Sommers  v.  Johnson,  4  Vt.  278,  11.  Biley  v.  Naphtaly,  169  U.  S. 
24  Am.  Deo.  604.  363,  18  6.  Ct.  854,  42  U.  S.  (L.  ed.) 
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utes  of  limitation  bduotg  beneficial  in  their  nature  the  courts  are  in- 
clined to  construe  them  liberally,  or  at  least  reasonably  so  as  to  effect 
the  intention  of  the  legislature.*'  In  addition  to  the  above  enumerat- 
ed classes  of  statutes  there  are  a  number  which  many  courts  hold  to  be 
remedial,  and  as  such  entitled  to  a  liberal  construction,  while  other 
authorities  take  the  view  that  they  should  be  strictly  construed  as  in 
derogation  of  the  common  law.  This  diversity  of  opinion  exists  as  to 
death  and  survival  statutes;  *•  statutes  exten^ng  the  liability  of  em- 
ployers for  injuries  sustained  by  their  employees;  **  statutes  imposing 
on  a  railroad  company  liability  for  property  injured  by  fires  originat- 
ing on  its  right  of  way ;  *•  statutes  giving  the  right  to  acquire  and  en- 
force a  mechanic's  lien ;  *•  and  statutes  imposing  a  personal  liability 
on  stockholders  in  a  corporation  for  the  payment  of  its  debts.*' 

Penal  Statutes 

301.  General  Role. — ^It  has  long  been  the  well  settled  general  rule 
that  penal  statutes  are  subject  to  the  rule  of  strict  construction.'* 

775;  United  States  V.  Colorado  Anthra-  Wall.  385,  18  U.  S.  (L.  ed.)  830; 
eite  Co.,  225  U.  S.  219,  32  S.  Ct  617,  United  States  t.  Reese,  92  U.  S.  214, 
66  U.  S.  (L.  ed.)  1063;  Logan  t.  23  U.  S.  (L.  ed.)  563;  United  States 
Davis,  233  U.  S.  613,  34  8.  Ct.  685,  v.  Lacher,  134  U.  8.  624,  10  S.  Ct. 
58  U.  8.  (L.  ed.)  1121.  625,  33  U.  S.  (L.  ed.)  1080;  Smith  v. 

12.  See  LnirPATiON  o»  Aonoirs,  Townsend,  148  U.  S.  490,  13  S.  Ct. 
vol.  17,  pp.  668-669,  684.  634,  37  U.  8.  (L.  ed.)  533;  Belles  v. 

18.  See  Death,  vol.  8,  p.  734.  Outing  Co.,  175  U.  8.  262,  20  S.  Ct. 

14.  See  Master  and  Servant,  vol.  94,  44  N.  W.  (L.  ed.)  156;  Johnson  v. 
18,  p.  835  at  seq.  Southern  Pac.  Co.,  196  U.  S.  1,  25 

15.  See  Fires,  vol.  11,  p.  982.  8.  Ct.  158,  40  U.  8.   (L.  ed.^   363; 

16.  See  Mbchanics'  Liens,  vol.  18,  United  States  v.  Bitty,  208  U.  S 
pp.  877-879.  393,  28  8.  Ct.  396,  52  U.  8.  (L.  ed.» 

17.  Henley  v.  Myers,  76  Kan.  723,  543;  "United  States  v.  Corbett,  215  C 
93    Pac.    168,    173,    17   L.R.A.(N.S.)    S.  233,  30  S.  Ct.  81,  54  U.  S.  (L.  ed.) 
779;  Coffin  v.  Rich,  45  Me.  507,  71   173;  United  States  v.  Baltimore,  etc., 
Am.  Dec.  559.  R.  Co.,  222  U.  S.  8,  32  S.  Ct.  6,  56 

Note:  43  Am.  Dec.  696.  U.  S.  (L.  ed.)  68;  Butts  v.  Merchants', 

And   see   Corporations,  vol.   7,  p.  etc.,  Transp.  Co.,  230  U.  S.  l26,  33 

368,  369.  S.  Ct.  964,  57  U.  6.  (L.  ed.)  1422; 

18.  United  States  v.  Wiltberger,  5  In  re  Rahrer,  43  Fed.  556,  10  L.R.A. 
Wheat.  76,  5  U.  S.  (L.  ed.)  37;  The  444,  reversed  on  another  point  in  140 
Emily,  9  Wheat.  381,  6  U.  S.  (L.  ed.)  U.  S.  545,  11  S.  Ct.  865,  35  U..  S.  (L. 
116;  Si^ty  Pipes  of  Brandy,  10  ed.)  572;  United  States  v.  Ninety-nine 
Wheat.  421,  6  U.  g.  (L.  ed.)  356;  Diamonds,  139  Fed.  961,  72  C.  C.  A.  9, 
United  States  v.  Goo<1ing,  12  Wheat.  2  L.R.A.(N.S.)  185;  Gates  v,  Mc- 
460,  6  U.  S.  (L.  ed.)  693;  United  States  Daniel,  2  Stew.  (Ala.)  211,  19  Am. 
V.  Eighty-four  Boxes  of  Sugar,  7  Pet.  Dee.  49;  Arkansas  Stave  Co.  ▼.  State, 
453,  8  U.  S.  (L.  ed.)  745;  United  94  Ark.  27, 125  S.- W.  1001,  140  A.  S. 
States  V.  Morris,  14  Pet.  464,  10  U.  R.  103,  27  L.R.A.(N.S.)  255;  Ex  parte 
S.  (L.  ed.).  543;  Taylor  v.  United  MoNulty,  77  Cal.  164,  19  Pac.  237,  11 
Btatea,  3  How.  197,  11  U.  S.  (L.  ed.)  A.  S.  R.  257;  Daggett  v.  State,  4  Conn. 
6591;   United   States  v.   Hartwell,   6  60, 10  Am.  Dec.  100;  Mitchell  v.  Hotch- 
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They  will  not  be  conatnied  to  include  anything  beyond  tbdr  letter 
even  though  within  their  spirit,  and  notiiing  can  be  added  to  them 

Mss,  48  Conn.  9,  40  Am.  Rep.  146;  People  ▼.  Oadway,  61  Mich.  285,  28  N. 

State  V.  McMahon,  53  Conn.  407,  5  Atl.  W.  101, 1  A  S.  B.  578;  State  v.  Shev- 

596,  55  Am.  Rep.  140;  United  States  lin-Carpenter  Co.,  99  Minn.  158,  108 

v.  Guiteau,  1  Mackey  (D.  C.)  498,  47  N.  W.  935,  9  Ann.  Cas.  634;  State  v. 

Am.  Rep.  247;  Wade  v.  United  States,  Stone,  118  Mo.   388,  24  S.  W.   164. 

33  App.  Cas.  (D.  C.)  29,  17  Ann.  Cas.  40  A.  S.  R.  388,  25  L.R.A.  243;  State 

707,  20  L.R.A.(N.S.)   347;  Ex  parte  t.  Bishop,  128  Mo.  373,  31  S.  W.  9. 

Knight,  52  Pla.  144,  41  So.  786,  120  49  A.  S.  R.  569,  29  L.B.A.  200;  State 

A.    S.    R.    191;    Independent    School  v.  Bland,  144  Mo.  534,  46  S.  W.  440, 

Dist.  No.  5  V.  Collins,  15  Idaho  535,  41  L.R.A.  297;   State  ▼.  Tower,  185 

98  Pac.  857,  128  A.  S.  R.  76;  Cruse  t.  Mo.  70,  84  S.  W.  10,  68  L.R.A.  402; 

Aden,  127  lU.  231,  20  N.  E.  73,  3  State  v.  Manrer,  255  Mo.  152,  164  S. 

L.B.A.   327;   Hronek  v.   People,   134  W.  551,  Ann.  Cas.  1915C  178 ;  State  v. 

111.  139,  24  N.  E.  861,  23  A.  S.  R.  Cudahy  Packing  Co.,  33  Mont   179, 

652,  8  L.B.A.  837;  Chicago,  etc.,  R.  Co.  82  Pac.  833,  114  A.  S.  R.  804;  State 

V.  Jones,  149  111.  361,  37  N.  E.  247,  v.   Lash,   16   N.   J.   L.   380,   32  Am. 

41    A.    S.    B.    278,    24   L.R.A.    141;  Dec.  397;  Territory  v.  Davenport.  17 

Meadoweroft  v.  People,  163  lU.  56,  45  N.  M.  214,  124  Pao.  795,  41  L.R.A. 

N.  E.  991,  54  A.  S.  R.  447  and  note,  (N.S.)  407;  People  v.  Nelson,  153  N. 

35   L.R.A.   176;   Arms   v.   Ayer,   192  Y.  90,  46  N.  E.  1040,  60  A.  S.  R.  592 

ni.  601,  61  N.  E.  851,  85  A.  S.  B.  and  note;  Hines  v.  Wihnington,  etc, 

357,  58  L.R.A.  277;  Zellers  v.  White,  R.  Co.,  95  N.  C.  434,  59  Am.  Rep.  250; 

208  111.  518,  70  N.  E.  669,  100  A.  S.  Gallipolis  Bank  v.  Domigan,  12  Ohio 

R.  243  and  note;   Beese  v.   Western  220,  40  Am.  Deo.  475;  Cleveland,  etc.. 

Union  Tel.  Co.,  123  Ind.  294,  24  N.  E.  B.  Co.  v.  Wells,  65  Ohio  St.  313,  62 

163,  7  L.B.A.  583;  State  v.  Indiana,  N.  E.  332,  58  L.B.A.  651;  Conrad  v. 

etc.,  B.  Co.,  133  Ind.   69,  32  N.  E.  State,  75  Ohio  St.  52,  78  N.  E.  957,  8 

817,  18  L.B.A.  502;  State  v.  Lowry,  Ann.  Cas.  966,  6  LJl.A.(N.S.)  1154; 

166  Ind.  372,  77  N.  E.  728,  9  Ann.  Warner  v.  Com.,  1  Pa.  St.  154.  44  Am. 

Cas.  350,  4  L.B.A.(N.S.)   528;  GroflE  Dec.  114;  Central  B.  Co.  v.  Green,  86 

▼.  State,  171  Ind.  547,  85  N.  E.  769,  Pa.  St.  427,  27  Am  Bep.  718;  State  v. 

17  Ann.  Cas.  133;  State  v.  Pence,  173  Hnxford,  35  E.  I.  387,  87  AtL  171, 

Ind.  99,  89  N.  E.  488,  140  A.  S.  B.  Ann.  Cas.  1915C  1135;  State  t.  Don- 

240,   20   Ann.   Cas.  1180,   25  L.B.A.  navant,  3  Brev.  (S.  C.)  9,  6  Am.  Dee. 

(N.S.)   818;  State  v.  Louisville,  etc.,  530;  Galbraith  v.  McFarland,  3  Cold. 

R.  Co.,  177  Ind.  553,  96  N.  B.  340,  (Tenn.)    267,  91   Am.   Dec   281   and 

Ann.  Cas.  1914D  1284;  Booth  v.  State,  note;  Parks  v.  Nashville,  etc,  Ry.,  13 

179  Ind.  405,  100  N.  E.  563,  Ann.  Cas.  Lea  (Tenn.)  1,  49  Am.  Rep.  655;  De 

1915D  987,   L.R.A.1915B  420;  In  re  la  Garza  v.  Booth,  28  Tex.  478,  91  Am. 

Kuhn,  125  la.  449,  101  N.  W.  151,  2  Dec    328;    Houston,   etc,   B.    Co.   v. 

Ann.  Ca8.657;Bohlfv.Kasemeier,140  Campbell,  91  Tex.  551,  45  S.  W.  2, 

la.  182,  118  N.  W.  276,  132  A.  S.  B.  43  L.BA.  225;  Zucarro  v.  State  (Tex.) 

261, 17  Ann.  Cas.  750,  23  L.B.A.(N.S.)  197  S.  W.  982,  L.R.A.1918B  354;  Guild 

1284;  State  v.  Prather,  79  Kan.  513,  v.  Prentis,  83  Vt.  212,  74  AU.  1115, 

100  Pac.  57,  131  A.  S.  B.  339,  21  Ann.    Cas.   191211.   313;   Jennings  v. 

L.B.A.(N.S.)  23;  Keller  t.  State,  11  Com.,  109  Va.  821,  63  S.  E.  1080, 132 

Md.  625,  69  Am.  Dec  226;  Parkinson  A.   S.   B   946,  17  Ann.  Cas.  64,  21 

V.  State,  14  Md.  184,  74  Am.  Dec  L.B.A.(N.S.)     265;     Sutherland     v. 

522  and  note;  Harrison  v.  State,  22  Com.,  109  Va.  834,  66  S.  E.  15,  132 

Md.  468,  85  Am.  Dec  658;  Hosmer  A.  S.  B.  9^,  23  L.R.A.(N.S.)  172; 

V.   Sargent,  8  Allen    (Mass.)    97,   85  Hnntsworth  v.  Tanner,  87  Wash.  678, 

Am.  Dec.  683;  Shaw  v.  Clark,  49  Mich.  152  Pac  523,  Ann.  Cas.  1917D  676; 

384,  13  N.  W.  786,  43  Am.  Rep.  474;  State  v.  Hemridi,  93  Wadi.  439,  161 
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by  inference  or  intendment.**  More  correctly  it  may  be  said  Hiat 
such  laws  are  to  be  expounded  strictly  against  an  offender  and  liberal- 
ly in  his, favor.**  This  can  be  accomplished  only  by  giving  to  them 
a  literal  construction  so  far  as  they  operate  penally,  or  at  most,  by 
deducing  the  intention  of  the  legislature  from  the  words  of  the  act.' 
In  extension  of  the  letter  of  the  law  nothing  may  be  assumed  by  im- 
plication,* nor  may  the  mischief  intended  to  be  prevented  or  redressed, 
as  against  the  offender,  be  regarded  in  its  construction.*  Criminal 
statutes  which  specifically  enumerate  acts,  or  places  in  which  they 
shall  be  committed,  and  make  them  punishable  as  offenses,  cannot  be 
made  to  embrace  other  acts  or  places  merely  because  they  may  be  said 
to  be  within  the  reason  and  policy  of  the  law,  for  the  reason  that  they 
are  of  equal  atrocity  and  of  a  kindred  character.*  The  words  of  the 
statute  must  be  such  as  to  leave  no  reasonable  doubt  as  to  the  inten- 

Pae.    79,   LJI.A.1917B   962;    HaU   v.  McNulty,  77   Cal.  164,  19  Pac.  237, 

Norfolk,  etc.,  R.  Co.,  44  W.  Va.  36,  11  A.  8.  B.  25'7;  Daggett  v.  State,  4 

28  S.  E.  754,  67  A.  S.  R.  757  and  note,  Conn.  60,  10  Am.  Deo.  100;  Indepaid- 

41  L.R.A.  669;  Diddle  v.  Continental  ent  School  Dist.  No.  5  v.  Collins,  15 

Caroalty  Co.,  65  W.  Va.  170,  63  S.  E.  Idaho  535,  98  Pac  857,  128  A.  S.  R. 

962,  22  L.R.A.(N.S.)   779;  Nelson  v.  76;  Hronek  v.  People,  134  111.  139,  24 

State,  111  "Wis.  394,  87  N.  W.  235,  N.  E.  861,  23  A.  S.  R.  652,  8  L.R.A. 

87  A.  S.  R.  881  and  note;  Weirich  v.  837;   State  v.  Lowry,  166   Ind.   372, 

State,  140  Wis.  98,  121  N.  W.  652,  17  77  N.  E.  728,  9  Ann.  Cas.  350,  4  LJl.A. 

Ann.  Cas.  802,  22  L.B.A.(N.S.)  1221.  (N.S.)  528;  Groflf  v.  State,  171  Ind. 

See  Penaiotes,  vol.  21,  p.  209  et  seq.  547,  85  N.  E.  769,  17  Ann.  Cas.  133; 

19.  Hronek  v.  People,  134  HI.  139,  Keller  v.  State,  11  Md.  525,  69  Am. 
24  N.  E.  861,  23  A.  S.  R.  652,  8  L.R.A.  Dec.  226;  Burks  v.  Boaso,  180  N.  T. 
837;  Rohlf  v.  Kasemeier,  140  la.  182,  341,  73  N.  E.  58,  105  A.  8.  R.  762. 
118  N.  W.  276,  132  A.  S.  R.  261,  17  And  see  Penalties,  vol.  21,  p.  209  et 
Ann.  Cas.  750,  23  L.B.A.(N.S.)  1284;  seq. 

State  V.  Bishop,  128  Mo.  373,  31  S.  W.  8.  United  States  v.  Wiltberger,  5 
9,  49  A.  S.  R.  569,  29  L.R.A.  200;  Wheat.  76,  5  U.  8.  (L.  ed.)  37;  Dag- 
State  V.  Bland,  144  Mo.  534,  46  S.  W.  gett  v.  State,  4  Conn.  60,  10  Am.  Dec. 
440,  41  L.R.A.  297.  100;  Sondheim  v.  Gilbert,  117  Ind.  71, 

20.  Daggett  v.  State,  4  Conn.  60,  10  18  N.  E.  687,  10  A.  S.  R.  23  and  note; 
Am.  Dec.  100;  State  v.  Tower,  185  Mo.  5  L.R.A.  432;  State  v.  Ix)wry,  166 
79,  84  8.  W.  10,  68  L.R.A.  402;  Wei-  Ind.  372,  77  N.  E.  728,  9  Ann.  Cas. 
rich  V.  State,  140  Wis.  98,  121  N.  W.  350,  4  L.R.A. (N.S.)  528;  People  v. 
652, 17  Ann.  Cas.  802,  22  L:R.A.(N.S.)  Nelson,  153  N.  Y.  90,  46  N.  E.  1040, 
122L  60  A.S.R.  592  and  note;  Jennings  v. 

1.  Daggett  V.  State,  4  Conn.  60,  10  Com.,  109  Va.  821,  63  S.  E.  1080,  132 
Am.  Dec  100;  State  v.  Lash,  16  N.  J.  A.  S.  R.  946,  17  Ann.  Cas.  64,  21 
380,  32  Am.  Dec.  397.  L.R.A.(N.S.)  265. 

2.  Fairfax  v.  Hunter,  7  Cranch  603,  4.  United  States  v.  WiltbCTger,  5 
3  U.  S.  (L.  ed.)  453;  In  re  Rahrer,  Wheat.  76,  5  U.  S.  (L.  ed.)  37;  Wade 
43  Fed.  556,  10  L.R.A.  444,  reversed  v.  United  States,  33  App.  Cas.  (D.  C.) 
on  another  point  in  140  U.  S.  545,  11  29,  17  Ann.  Cas.  707,  20  LJl.A.(N.8.> 
S.  Ct.  865,  35  U.  S.  (L.  ed.)  572;  State  347;  Sutherland  v.  Com.,  109  Va.  834, 
T.  Lancashire  F.  Ins.  Co.,  66  Ark.  466,  65  S.  E.  15, 132  A.  S.  B.  9^,  23  L.E.A. 
61S.W.  633,46L.B.A.  348;Exparte   (N.S.)  172. 
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tion  of  the  I^slatura,'  and  where  there  is  any  wdl  founded  doubt  as 
to  any  act  being  a  public  offense,  it  should  not  be  declared  such,  but 
should  rather  be  construed  in  favor  of  the  liberty  of  the  citizen.*  Acts 
in  and  of  themselves  innocent  and  lawful  cannot  be  held  to  be  crimi- 
nal unless  there  is  a  clear  and  unequivocal  expression  of  the  legislative 
intent  to  malce  them  such.'  If  the  statute  contains  a  patent  am- 
biguity, and  admits  of  two  reasonable  and  contradictory  constructiona, 
that  which  operates  in  favor  of  a  party  accused  under  its  provision?  is 
to  be  preferred.*  The  rule  is  founded  on  the  tenderness  of  the  law  for 
the  rights  of  individuals,  and  on  the  plain  principle  that  the  power  of 
punishment  is  vested  in  the  legislative,  not  in  the  judicial,  depart- 
ment.* It  was  the  object  of  the  principle  to  establish  a  certain  rule, 
by  conformity  to  which  mankind  should  be  safe,  and  the  discretion 
of  the  judge  limited.*'  The  rule  as  to  strict  constmcti<Hi  of  penal 
law  is  also  applied  to  statutes  not  strictly  criming  but  of  that  na- 
ture.** Statutes  which  impose  penalties*'  or  forfeitures**  or  pro- 
vide for  a  recovery  of  damages  beyond  just  compensation  to  the  party 
injured  are  to  be  strictly  construed,  in  so  far  as  they  inflict  punish- 
ment.** Except  as  to  carriers  and  innkeepers  state  civil  rights  stat- 
utes create  a  liability  which  did  not  exist  at  common  law,  and  hence 
are  to  be  construed  strictly.*' 

302.  Limitations  of  Rule;  Statutory  Modifications.— The  rule  of 
strict  construction  of  a  penal  law  is  subordinate  to  the  rule  of  reason- 
.able,  sensible  construction,  having  in  view  effectuation  of  the  legis- 
lative purpose,  and  is  not  to  be  so  unreasonably  applied  as  to  defeat 
the  true  intent  and  meaning  of  the  enactment.  While  criminal  stat- 
utes are  to  be  strictly  construed  in  favor  of  the  defendant,  the  courts 

6.  United  States  v.  Hartwell,  6  Wall.  9  Ann.  Cas.  350,  4  L.R.A.(N.S.)  528; 

385,  18  U.  S.  (L.  ed.)  830.  Jennings  v.  Com.,  109  Va.  821,  63  S. 

6.  Harrison  v.  Vose,  9  How.  372,  13  E.  1080, 132  A.  S.  R.  946, 17  Ann.  Cas. 
U.  S.  (L.  ed.)  179;' In  re  Rahrer,  43  64,  21  L.R.A.(N.S.)  266. 

Fed.  55C,  10  L.R.A.  444,  reversed  on  lo.  Daggett  v.  State,  4  Conn.  60,  10 

another  point  in  140  U.  S.  545,  11  S.  ^m,  d^^   jqO 

Ct.  865,  35  U.  S.  (L.  ed.)  572;  Hunt-  li.  i^'     Kuhn,  125  la.  449,  101  N. 

worth  V    Tanner    87  Wask  670,  152  w.  151,  2  Ann.  Cas.  657. 

Pac.  523,  Ann.  Cas    191'D  676.  jg.  See  PKNAi/riiiS,  vol.  21,  p.  209 

7.  People  V.  Phyfe,  136  N.  Y.  554,  .                                 >              >  r 

32  N.  E.  978,  19  L.R.A.  141;  Burks  v.  ^^ ^^%         _  ,      ,„  ^     ^„„  ,ni  m 
Bosso,  180  N.  Y.  341,  73  N.  E.  58,  .^^^- ^  "  ^^^J^'  ^J%ff'  ^^}  ^■ 

8.  State  V.  Fargo  Bottling  Works  Telephone  Co.,  176  la.  607,  154  N.  W. 
Co.,  19  N.  D.  396,  124  N.  W.  387,  26  678,  Ann.  Cas.  1917E  539;  Cleveland, 
L.R.A.(N.S.)  872;  Weirich  v.  State,  etc.,  R.  Co.  v.  Wells,  65  Ohio  St.  313, 
140  Wis.  98,  121  N.  W.  652,  17  Ann.  62  N.  E.  332,  58  L.R.A.  661. 

Cas.  802,  22  L.R.A.(N.S.)  1221.  14.  Cleveland,  etc.,  R.  Co.  v.  WeUs, 

9.  United  States  v.  WUtbea^r,  5  65  Ohio  St.  313,  62  N.  E.  332,  58 
Wheat.  76,  5  U.  S.  (L.  ed.)  37;  State  L.R.A.  651.  And  see  infra,  par.  303. 
v.  Lowry,  166  Ind.  372,  77  N.  E.  728,  15.  See  Cwn,  Rights,  vol.  6,  p.  68& 
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are  not'  authorized  so  to  interpret  them  as  to  defeat  the  obvious  pur- 
pose of  the  legislature  or  so  to  narrow  the  words  of  the  statute  as  to 
exclude  cases  which  those  words  in  their  ordinary  acceptation  would 
include.**  Courts  are  to  take  a  common  sense  view  of  the  statute  as 
a  whole,  and  if  by  so  doing  and  giving  to  the  words  used  a  reasonable 
construction  the  object  of  the  legislature  can  be  definitely  ascertained 
and  carried  out,  the  statute  must  be  upheld;  if  not  it  must  fall.*' 
The  rule  that  a  penal  statute  must  be  strictiy  construed  does  not  pre- 
vent the  courts  from  calling  to  their  aid  all  the  other  rules  of  con- 
struction and  giving  each  its  appropriate  scope,  and  is  not  violated  by 

16.  United  States  v.  Wiltberger,  5  41  A.  S.  E.  278,  24  L.R.A.  141; 
Wheat.  76,  5  U.  S.  (L.  ed.)  37;  The  Meadowcroft  v.  People,  163  111.  66,  46 
Emily,  9  Wheat.  381,  6  U.  S.  (L.  ed.)  N.  E.  991,  64  A.  S.  R.  447,  35  L.B.A. 
116;  Sundry  Gtoods,  eta  t.  United  176;  Zellers.  t.  White,  208  HI.  518, 
States,  2  Pat.  358,  7  U.  S.  (L.  ed.)  70  N.  £.  669,  100  A.  S.  R.  243  and 
450;  United  States  v.  Morris,  14  Pet.  note;  State  v.  Indiana,  etc.,  B.  Co., 
464,  10  U.  S.  (L.  ed.)  643;  United  133  Ind.  69,  32  N.  E.  817,  18  L.R.A. 
States  v.  Hartwell,  6  Wall.  385, 18  U.  502;  Grofif  v.  State,  171  Ind.  547,  85 
S.  (L.  ed.)  830;  United  States  y.  Laeh-  N.  B.  769, 17  Ann.  Cars.  133;  Booth  v. 
«r,  134  U.  S.  624,  10  S.  Ct.  625,  33  State,  179  Ind.  405,  109  N.  E.  69S, 
U.S.  (L.  ed.)  1080;  Wiborgv.  United  Ann.  Gas.  1915D  987,  L.R.A.1915B 
States,  163  U.  S.  632,  16  S.  Ct.  1127,  420;  In  re  Kuhn,  125  la.  449,  101  N. 
1197,  41  U.  S.  (L.  ed.)  289;  United  W.  151,  2  Ann.  Cas.  657;  State  v.  J. 
States  V.  Trans-Missouri  Freight  Ass'n,  P.  Bass  Pub.  Co.,  104  Me.  288,  71 
166  U.  S.  290,  17  S.  Ct.  540,  41  U.  S.  Att.  884,  20  L.BA.(N.S.)  495;  Kelkr 
(L.  ed.)  1007;  Northern  Securities  Co.  v.  State,  11  Md.  525,  69  Am.  Dec  226; 
v.  United  States,  193  U.  S.  197,  24  S.  Parkinson  v.  State,  14  Md.  184,  74  Am. 
Ct.  436,  48  U.  S.  (L.  ed.)  679;  John-  Dec.  522  and  note;  State  v.  Stone,  118 
son  T.  SoutbMn  Pae.  Co.,  196  U.  S.  1,  Mo.  388,  24  S.  W.  164,  40  A.  8.  R. 

26  S.  Ct.  X58,  49  U.  S.  (L.  ed.)  363;  388,  25  L.BkA.  243;  State  v.  Bishop, 
Hackfeld  v.  United  States,  197  U.  S.  128  Mo.  373,  31  S..W.  9,  49  A.  S.  B. 
442,  25  S.  Ct.  456,  49  U.  S.  (L.  ed.)  669,  29  L.B.A.  200;  State  v.  Wood- 
826;  United  States  ▼.  Bitty,  208  U.  S.  ward,  182  Mo.  391,  81  S.  W.  857,  103 
893,  28  S.  Ct.  396,  52  U.  8.  (L.  ed.)  A.  S.  B.  646  and  facte;  State  r.  Tower, 
543;  United  States  v.  New  York  Cent.,  186  Mb.  79,  84  S.  W.  10,  68  L.R.A. 
etc,  R.  Co.,  212  U.  S.  509,  29  S.  Ct.  402;  State  v.  Maurer,  255  Mo.  162, 
313,  53  U.  S.  (L.  ed.)  629;  United  164  S.  W.  551,  Ann.  Cas.  1915C  178; 
States  V.  Ciwbett,  215  U.  S.  233,  30  Conrad  v.  State,  76  Ohio  St.  52,  78  N. 
S.  Ct.  81,  54  U.  S.  (I*  ed.)  173;  Ex  E.  957,  8  Ann.  Cas.  966,  6  L.R.A. 
parte  Webb.  ^5  U.  S.  663,  32  S.  Ct.  (N.S.)  1154;  State  v.  Huxford,  35  R. 
769,  56  U.  S.  (L.  ed.)  1248;  United  I.  387,  87  Atl.  171,  Ann.  Cas.  1915C 
States  V.  Antikamnia  Chemical  Co.,  231  1135 ;  Houston,  etc.,  B.  Co.  v.  Camp- 
U.  S.  654,  34  S.  Ct.  222,  58  U.  S.  (L.  bdl,  91  Tex.  651,  46  S.  W.  2,  43  L.R.A. 
ed.)  419,  Ann.  Cas.  1915A  49;  De-  225;  Zuoarro  v.  State  (Tex.)  197  S. 
troit  Citizens'  St.  B.  Co.  v.  Detroit,  W.  982,  L.B.A.1918B  364;  Guild  v. 
64  Fed.  628,  22  U.  S.  App.  570,  12  Prentis,  88  Vt.  212,  74  Atl.  1115,  Ann. 
C.  C.  A.  365.  26  L.R.A.  667;  United  Cas.  1912A  313;  Weirich  v.  State,  140 
States  V.  Guiteau,  1  Maekey  (D.  C.)  Wis.  98,  121  N.  W.  652,  17  Ann.  Cas. 
498,  47  Am.  Rep.  247;  Wade  v.  United  802,  22  L.R.A.(N.S.)  1221. 

States,  33  App.  Cas.  (D.  C.)  29,  17  17.  State  v.  Indiana,  etc,  R.  Co., 
Ann.  Cas.  707;  Chicago,  etc,  R.  Co.  133  Ind,  69,  82  N.  E.  817,  18  L.R.A. 
V.  Jones,  149  lU.  361,  37  N.  E.  247,  502. 
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giving  the  words  of  the  statute  a  reasonable  meaning  according  to  the 
sense  in  which  they  were  intended,  and  disregarding  captioos  objec- 
tions  and  even  the  demands  of  ezac^  grammatieal  propriety.**  When 
the  purpose  of  the  law  is  manifest,  strict  construction  does  not  militate 
against  any  departure  from  the  primary  meaning  of  words  within  the 
reasonable  scope  thereof.'*  Greater  latitude  is  exercised  by  the  courts 
in  the  construction  of  statutes  defining  misdemeanors  to  prevent  frauds 
than  those  which  have  to  do  with  graver  offenses  and  more  immediate- 
ly affect  individuals  than  the  general  public,**  and  it  has  been  held 
by  some  courts  that  the  rule  which  requires  criminal  statutes  to  be 
construed  strictly  applies  to  those  only  of  a  highly  penal  character, 
not  to  mere  misdemeanors.*  The  common  law  doctrine  of  a  strict 
construction  of  penal  statutes  has  been  expressly  abrogated  in  some 
states  by  code  providons  to  the  effect  that  su<^  statutes  must  be  ac- 
corded them,  with  a  view  to  effect  tlie  objects  for  which  they  were  en- 
acted and  to  promote  justice.*  When  this  is  the  case,  penal  statutes, 
like  all  others,  are  to  be  fairly  construed  according  to  the  legislative 
intent  as  expressed  in  the  enactment,  the  court  refusing,  on  the  one 
hand,  to  extend  the  punishment  to  oases  which  are  not  clearly  em- 
braced in  them,  and,  on  the  other,  equally  refusing  by  any  mere 
verbal  nicety  or  forced  consideration  or  equitable  interpretation  to 
exonerate  parties  plainly  within  their  scope.'  Even  where  the  gen- 
eral rule  that  penal  statutes  must  be  strictly  construed  prevails,  it 
does  not  apply  to  the  statute  which  expressly  declares  that  it  is  to  be 
liberally  construed.* 

303.  What  Statutes  Are  Penal. — ^The  test  whether  a  law  is  penal, 
in  the  strict  and  primary  sense,  is  whether  the  wrong  sought  to  be 
redressed  is  a  wrong  to  the  public  or  a  wrong  to  the  individual.* 
The  effect  and  not  the  form  of  the  statute  is  to  be  conrndered;  and 

18.  Meadowcroft  v.  People,  163  HI.  767,  57  Am.  Bep.  623. 

56,  45  N.  E.  991,  54  A.  S.  R.  447  and  3.  State  ▼.  Fargo  Bottling  Works 
note,  35  L.R.A.  176.  Co.,  19  N.  D.  306,  124  N,  W.  387,  26 

19.  Nelson  v.  State,  111  Wis.  394,  87  LJl.A.(N.S.)  872. 

N.  W.  235,  87  A.  S.  B.  881  and  note.      4.  State  v.  Hemriek,  93  Wash.  439, 

20.  State  v.  Maurer,  255  Mo.  152,  161  Pac.  79,  L.R.A.1917B  962  (statute 
164  S.  W.  551,  Ann.  Cas.  1915C  178.     prohibiting   the   sale   of   intoxicating 

1.  Zucarro  v.  State  (Tex.)  197  S.  W.  liquors). 

982,  L.R.A.1918B  354.  5.  Huntington  ▼.  Attrill,  146  U.  S. 

2.  State  V.  Fargo  Bottling  Works  657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 
Co.,  19  N.  D.  396,  124  N.  W.  387,  26  1123;  State  v.  Atlantic  Coast  line  B. 
L.B.A.(N.S.)  872;  Stewart  v.  State,  4  Co.,  66  Fla.  617,  47  So.  969,  32  L.E.A. 
Okla.  Crim.  564,  109  Pac.  243,  32  (N.S.)  639;  Bell  v.  FarweU,  176  M. 
L.R.A.(N.S.)  505;  Cline  v.  State,  9  489,  52  N.  E.  346,  68  A.  S.  R.  194  and 
Okla.  Crim.  40, 130  Pac.  510,  45  L.R.A.  note,  42  L.R.A.  804;  Aylsworth  v.  Cnr- 
(N.S.)  108;  Hunter  v.  State,  10  Okla.  tis,  19  B.  I.  517,  34  AtL  U09,  61 
Crim.  119,  134  Pac  1134,  Ann.  Cas.  A.  S.  R.  785  and  note,  33  L.R.A.  110; 
1916A  612,  L.R.A.1915A  564;  Murray  Adams  v.  Fitchburg  R.  Co.,  67  Vt  76, 
v.  State,  21  Tex.  App.  620,  2  S.  W.  30  AtL  687,  48  A.  S.  B.  800  and  note. 
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if  its  object  is  clearly  to  inflict  a  punishment  on  a  peison  for  doing 
what  is  prohibited  or  failing  to  do  vhat  is  commanded  to  be  done,  it 
is  penal  in  its  character.*  The  prime  object  of  every  statute,  strictly 
penal,  is  to  enforce  obedience  to  the  mandates  of  the  law  by  inflicting 
punishment  upon  those  who  disregard  them.  In  such  statutes  the 
provision  for  punishment  never  rests  in  uncertainty,  and  is  never  based 
•upon  a  contingency.'  If  the  redress  is  remedial  to  an  individual,  and 
the  public  is  indirectly  affected  thereby,  the  law  is  not  .regarded  as 
solely  and  strictly  penal  in  its  nature.*  Among  the  statutes  which 
have  been  held  to  be  penal  are  those  imposing  penalties  for  over- 
charges in  freight"  or  passenger  rates  by  railroad  companies,*  and 
statutes  providing  for  the  amercement  of  public  officers  for  some  mis- 
conduct or  neglect  of  duty.*"  It  has"  been  held  that  a  statute  against 
Tisury,  which  makes  the  taking  of  illegal  interest  an  offense  and  pre- 
scribes a  penalty  therefor,  is  of  a  penal  character,  but  if  a  statute  im- 
posing a  liability  upon  a  person  receiving  illegal  interest  only  gives 
a  remedy  for  an  injury  against  the  person  by  whom  it  is  committed  to 
the  person  injured,  and  limits  the  recovery  to  the  mere  amount  of 
loss  sustained,  or  to  cumulative  damages  as  compensation  for  the 
injury  sustained,  it  falls  within  the  class  of  remedial  statutes.**  There 
is  a  conflict  of  judicial  opinion  as  to  whether  statutes  imposing  a  per- 
sonal liability  upon  officers  of  a  corporation  for  its  debts  because  of 
their  doing  or  failing  to  do  certain  things  are  within  the  rule  that 
a  penal  statute  will  not  be  enforced  in  another  jurisdiction.*'  Civil 
damage  acts  giving  a  right  of  aotiopi  for  injury  or  damages  caused 
by  intoxication  have  been  held  by  some  courts  to  be  penal  in  char- 
acter, and  to.be  strictly  construed,  but  the  prevailing  view  is  that  such 

«.  Diversey  v.  Smith,  103  111.  378,  455;  Aylsworth  v.  Curtis,  19  R.  I.  517, 

^  Am.  Rep.  14;  Woolverton  v.  Tay-  34  Atl.  1109,  61  A.  S.  R.  785  and  note, 

.lor,  132  lU.  197,  23  N.  E.  1007,  22  33  L.R.A.  110. 

A.  S.  R.  521:  People  v.  Llinois  State  9.  Hall  v.  Norfolk,  ete.,  B.  Co.,  44 

Reformatory,  148  III.  413,  36  N.  E.  76,  W.  Va.  36,  28  S.  E.  754,  67  A.  S.  B. 

23  L.R.A.  139;  Bell  v.  Farwell,  176  757,  41  L.B.A.  669.     Generally  as  to 

m.  489,  52  N.  E.  346,  68  A.  S.  R.  194,  the  imposition  on  carriers  of  penalties 

42  L.R.A.  804;  Globe  Pub.  Co.  v.  State  for  violation  of  established  regulations, 

Bank,  41  Neb.  175,  59  N.  W.  683,  27  see  Carriers,  vol.  4,  p.  655  et  seq. 

L.R.A.  854;  Hall  v.  Norfolk,  etc.,  R.  10.  GallipoKa  Bank  v.  Domigan,  12 

Co.,  44  W.  Va.  36,  28  S.  E.  754,  67  Ohio  220,  40  Am.  Dec.  475  and  note; 

A.  S.  R.  757  and  note,  41  L.R.A.  669.  Stein  v.   Scanlan,  34  Okla.  801,  127 

See  PKNALTres,  vol.  21,  p.  206  et  seq.  Pae.  483,  42  L.R.A.(N.S.)  895;  De  la 

7.  Nebraska  Nat.  Bank  v.  Walsh,  68  Garza  v.  Booth,  28  Tex.  478,  91  Am. 
Ark.  433,  59  S.  W.  952,  82  A.  S.  R.  Dee.  328.  (Generally  as  to  summary 
301.  proceedings  against  sheriffs,  see  Shbb- 

8.  State  V.  Atlantic  Coast  Line  R.  ifps,  vol.  24,  p.  988  et  seq. 

Co.,  56  Fla.  617,  47  So.  969,  32  L.R.A.  11.  Blaine  v.  Curtis,  59  Vt.  120,  7 
(N.S.)  639;  Bell  v.  Farwell,  176  111.  Atl.  708,  59  Am.  Rep.  702.  And  see 
489,  52  N.  E.  346.  68  A.  S.  R.  194,  UstmT. 

42  L.R.A.  804;  Ordway  v.  Central  12.  See  Cobpoeations,  vol.  7,  p. 
Nat.  Bank,  47  Md.  217,  28  Am,  Rep.  522. 
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legislation  is  remedial  and  shotild  be  largely  and  beneficially  con- 
strued so  as  to  suppress  the  misohief  and  advance  the  remedy.*' 

CfranU 

304.  In  General. — Where  words  are  ambiguous,  legislative  grants 
must  be  interpreted  most  strongly  against  the  grantee  and  for  the 
government,  and  are  not  to  be  extended  by  implication  in  favor  of  the 
arrantee  beyond  the  natural  and  obvious  meaning  of  the  words  em- 
ployed. Any  ambiguity  must  operate  against  the  grantee  and  in 
favor  of  the  public.**  Thus  if  the  terms  of  an  act  of  Congress  grant- 
ing public  lands  admit  of  different  meanings,  one  of  extension  and 
the  other  of  limitation,  they  must  be  accepted  in  a  sense  favorable  to 
the  grantor.  And  if  rights  claimed  under  the  government  be  set  up 
against  it  they  must  be  so  clearly  defined  that  there  can  be  no  ques- 
tion of  the  pvurpose  of  Congress  to  confer  them.*'  But  since  the  policy 
of  Congress  in  making  grants  for  educational  purposes  has  been  gen- 
erous it  is  held  that  such  grants  must  be  construed  as  to  further  that 
policy.**  Whenever  a  statute  is  passed  containing  a  general  provi- 
sion for  the  disposal  of  public  lands,  it  is,  unless  an  intent  to  the  con- 
trary is  clearly  manifest  by  its  terms,  to  be  held  inapplicable  to  land.« 
which  for  some  special  public  purpose  have,  in  accordance  with  law. 
been  taken  full  possession  of  by  and  are  in  the  actual  occupation  of 
the  government.*' 

305.  Grants  of  Powers  and  Franchises  to  Prirate  Corporatkns. — 
Charters  of  private  corporations  duly  accepted  are  in  general  executed 
contracts,**  but  the  different  provisions,  unless  they  are  clear,  un- 
ambiguous, and  free  of  doubt,  are  subject  to  construction,  and  their 
true  intent  and  meaning  must  be  ascertained  by  the  same  rules  of 

IS.  See  INTOXICATINO  Lkjbobs,  vol.  17  S.  Ct.  165,  41  U.  S.  {L.  ed.)  641'; 

15,  p.  429.  Sena  v.  United  States,  189  U.  S.  233, 

14.  United  States  v.  Michigan,  190  23  S.  Ct.  596,  47  U.  S.  (L.  ed.)  787. 
U.  S.  379,  23  S.  Ct.  742,  47  U.  S.  (L.  And  see  Public  Lands,  voL  22,  p.  273 
ed.)  1103;  Parker  v.  People,  111  lU.  et  seq. 

581,   53   Am.   Rep.   643;   Lansing   v.  16.  Johanson  v.  Washington,  190  U. 

Smith,  4  Wend.    (N.  Y.)   9,  21  Am.  S.  179,  23  S.  Ct.  825,  47  U.  S.  (L.  ed.) 

Dec.  89.     And  see  Fk&xchises,  vol.  1008.    And  see  Public  Lands,  vol.  22. 

12,  p.  194  et  seq.  p.  337;  Schools,  vol.  24,  p.  586. 

15.  Dubuque,  etc.,  R.  Co.  v.  Litch-  17.  Wilcox  v.  Jackson,  13  Pet.  498. 
field,  23  How.  66,  16  U.  S.  (L.  ed.)  10  U.  S.  (L.  ed.)  264;  Leavenworth, 
500;  Leavenworth,  etc.,  R.  Co.  v.  Unit-  etc.,  R.  Co.  v.  United  States,  92  U.  S. 
ed  States,  92  U.  S.  733,  23  U.  S.  (L.  733,  23  U.  S.  (L.  ed.)  634;  Newhall  v. 
ed.)  634;  SlideU  v.  Grand  jean,  111  U.  Sanger,  92  U.  S.  761,  23  U.  S.  (L.  ed.) 
S.  412,  4  S.  Ct.  475,  28  U.  S.  (L.  ed.)  769;  Scott  v.  Carew,  196  U.  S.  100, 
321;  Sioux  City,  etc.,  R.  Co.  v.  United  25  S..Ct.  193,  49  U.  S.  (L.  ed.)  403. 
States,  159  U.  S.  349,  16  S.  Ct.  17,  18.  See  Corpoiutions,  vol.  7,  p.  93 
40  U.  S.  (L.  ed.)  177;  United  States  el  seq;  Feanohises,  voL  12,  p.  179  et 
T.  Oregon,  etc.,  R.  Co.,  164  U.  S.  526,  seq. 
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interpretation  as  apply  to  other  legislative  grants,  the  univereal  rule 
being  that  wh«iever  the  privileges  granted  to  such  a  corporation  come 
under  revision  in  the  courts  the  grant  is  to  be  strictly  construed  against 
the  corporation  and  in  favor  of  the  public,  and  that  nothing  passes  to 
the  corporation  but  what  is  granted  in  clear  aad  explicit  terms.  ^^ 
Whatever  is  not  unequivocally  granted  in  such  charters  is  taken  to 
have  been  withheld.*'  The  basis  of  this  rule  of  construction  is  that, 
although  the  state  is  supposed  to  use  the  words  employed  in  the  grant, 
it  is  known  that,  in  obtaining  charters,  the  bills  are,  in  point  of  fact, 
drawn  by  individuals  seeking  to  procure  the  grants.*  This  rule  in 
favor  of  a  strict  construction  applies  with  peculiar  force  to  articles  ot 
association  for  corporations  which  are  formed  vmder  general  laws, 
and  which  are  a  substitute  for  a  l^^ative  charter,  and  assume  and 

19.  Beaty  t.  Enowler,  4  Pet.  152,  7  43  L.RA.(N.S.)  240;  Grant  v.  Leach, 
U.  S.  (L.  ed.)  813;  Mills  v.  St.  Clair  20  La.  Ann.  329,  96  Am.  Dee.  403; 
County,  8  How.  569,  12  U.  S.  (L.  ed.)  Long  v.  Duluth,  49  Minn.  280,  51  N. 
1201;  Perrine  v.  Chesapeake,  etc.,  W.  913,  32  A.  S.  B.  547;  State  v.  St. 
Canal  Co.,  9  How.  172,  13  U.  S.  (L.  Paul,  etc.,  B.  Co.,  98  Minn.  380,  108 
ed.)  92;  Biehmond,  eto.,  B.  Co.  v.  N.  W.  261,  120  A.  S.  R.  581,  8  Ann. 
Louisa  B.  Co.,  13  How.  71,  14  U.  S.  Cas.  1047,  28  L.R.A.(N.S.)  298; 
(L.  ed.)  55;Mintum  V.  Larue,  23How.  Watson  Seminary  v.  Pike  County 
435,  16  U.  S.  (L.  ed.)  574;  The  Bing-  Ct.,  149  Mo.  57,  50  8.  W.  880,  45 
hamton  Bridge,  3  WaU.  61,  18  U.  S.  LJI.A.  675;  Skaneateles  Water  Works 
(L.  ed.)  137;  Holyoke  Water  Power  Co.  v.  Skaneateles,  161  N.  Y.  154,  55 
Co.  V.  Lyman,  15  Wall.  500,  21  U.  S.  N.  E.  562,  46  LJI.A  687;  Wilkes 
(L.  ed.)  133;  St.  Clair  County  Turn-  County  v.  Call,  123  N.  C,  308,  31  S.  E. 
pike  Co.  T.  Illinois,  96  U.  S.  63,  24  U.  481,  44  L.R.A.  252;  State  v.  Biggs, 
S.  (L.  ed.)  651;  Newton  v.  Mahoning  133  N.  C.  729,  46  S.  E.  401,  98  A.  S. 
County,  100  tJ.  S.  548,  25  U.  S.  (L.  B.  731,  64  L.BJL  139;  Aleacandria, 
ed.)  710;  Union  Pass.  E.  Co.  v.  Philar  etc,  R.  Co.  t.  Alexandria,  etc.,  R.  Co., 
delphia,  101  TJ.  S.  528,  26  U.  S.  (L.  75  Va.  780,  40  Am.  Bep.  743.  And 
ed.)  912;  Hannibal,  etc.,  B.  Co.  v.  see  Cobporations,  vol.  7,  pp.  90-83, 
Missouri  lUver  Packet  Co-.,  125  U.  S.  535-^638;  Fbakohisbs,  vol.  12,  p.  194 
260,  8  S.  Ct.  874,  31  U.  S.  (L.  ed.)  et  seq. 

731;  Or^on  B.  etc.,  Co.  v.  Or^onian  20.  Charles  River  Bridge  v.  Warren 
B.  Co.,  130  U.  S.  1,  9  8.  Ct.  409,  32  Bridge,  U  Pet.  420,  9  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  837;  Central  Transp.  773;  Holyoke  Water  Power  Co.  v.  Ly- 
Co.  V.  Pullman's  Palace  Car  Co.,  139  man,  15  Wall.  500,  21  U.  S.  (L.  ed.) 
U.  S.  24,  11  S.  Ct.  478,  35  U.  S.  (L.  133;  Union  Pass.,  etc.,  E.  Co.  v.  Phil- 
ed.)  55;  Stein  v.  Bienville  Water  Sup-  adelphia,  101  U.  S.  528,  25  U.  S.  (L. 
ply  Co.,  141  U.  S.  67,  11  S,  Ct.  892,  ed.)  912;  Blair  v.  Chicago,  201  U.  S. 
35  U.  S.  (L.  ed.)  622;  Covington,  etc.,  4)0,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.) 
Turnpike  Boad  Co.  v.  Sandford,  164  801;  Walbridge  v.  Robinson,  22  Idaho 
U.  S.  578,  17  S.  Ct.  198,  41  U.  S.  (h.  236,  125  Pac.  812,  43  L.R.A.(N.S.) 
ed.)  560;  Knoxville  Water  Co.  v.  240.  And  see  Franchises,  vol.  12,  p. 
KnoxvUle,  200  U.  S.  22,  26  S.  Ct.  224,  194  et  seq. 

50  U.  S.  (L.  ed.)  353;  Blair  v.  Chica-  1.  Blair  v.  Chicago,  201  U.  S.  400, 
-go,  201  U.  S.  400,  26  S.  Ct.  427,  50  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801; 
U.  S.  (L.  ed.)  801;  In  re  RusseU,  163  Wilkes  County  v.  Call,  123  N.  C.  308, 
Cal.  668,  126  Pac.  875,  Ann.  Cas.  31  S.  £.  481,  44  L.R.A.  252;  State  v. 
1914A  152  and  note;  Walbridge  v.  Biggs,  133  N.  C.  729,  46  S.  E.  401, 
Robinson,  22  Idaho  236,  125  Pac.  812,  98  A.  S.  B.  731,  64  LJI.A  139. 
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S  306  STATUTES  25  R.  C.  L. 

dtHne  the  poweta  of  the  corporation  by  the  mere  act  of  the  associatee 
•without  any  supervision  of  the  legislature  or  of  any  public  authority.* 
In  a  statute  making  specific  grants  to  a  corporation,  the  use  of  ^e 
words  "successors  or  assigns"  in  a  proviso  does  not  give  the  corpora- 
tion implied  power  to  transfer  all  its  property  and  franchises  to  an- 
other corporation.*  It  is  an  unbending  rule  that  a  grant  of  corpor- 
ate existence  is  never  implied;  in  the  construction  of  a  statute  every 
presumption  is  against  it*  Public  grants  are  not,  however,  to  be  so 
construed  as  to  defeat  the  intention  of  the  legislature,  or  to  withhold 
what  is  given  either  expressly  or  by  necessary  and  fair  implication,* 
When  an  act  operating  as  a  general  law,  and  manifesting  clearly  the 
intention  of  Congress  to  secure  public  advantages  or  to  subserve  the 
public  interests  and  welfare  by  means  of  benefits  more  or  less  valuable, 
offers  to  individuals  or  to  corporations  inducements  to  undertake  and 
accomplish  great  and  extensive  enterprises  or  works  of  a  quasi  public 
character  in  or  through  an  immense  and  undeveloped  public  domain, 
such  legislation  stands  upon  a  different  footing  from  a  mere  private 
grant,  and  should  receive  at  the  hands  of  the  court  a  more  liberal  con- 
struction in  favor  of  the  purposes  for  which  it  was  enacted.*  Thus 
it  has  been  held  that  a  grant  to  an  irrigation  company,  having,  for  its 
purpose  the  redfvmation  of  a  vast  portion  of  the  state  from  bareness 
and  unproductiveness  and  the  enhancement  in  value  of  the  public 
school  lands  in  the  arid  and  semi-arid  districts,  is  a  public  grant  for 
public  advantage  and  should  be  liberally  construed  with  a  view  to 
carrying  out  the  purposes  of  the  act.'  Exclusive  rights  to  public 
franchiaes  are  not  favored,  and  can  rest  only  on  express  language  or 
the  dearest  implication ;  *  but  where  an  exclusive  privilege  is  granted 

2.  See  CORPORATIONS,  vol.  7,  pp,  92,  Co.,  150  D.  S.  1, 14  S.  Ct.  11,  37  U.  S. 

537  et  seq.  (L.   ed.)   ^75;   Brennan   v.    Weather- 

8.  Or^on  E.,  etc.,  Co.  v.  Oregonian  ford,  53  Tex.  330,  37  Am.  Rep.  758. 
R.  Co.,  130  U.  S.  1,  9  S.  Ct.  409,  32      7.  Imperial  Irrigation  Co.  v.  Jayne, 

U.  S.  (L.  ed.)  837.    And  see  Corpoha-  104  Tex.  395, 138  S.  W.  575,  Ann.  Gas. 

TiONS,  vol.  7,  pp.  90-93,  535-538.  1914B  322. 

4.  Central  R.,  etc.,  Co.  v.  Georgia,       8.  Richmond,  etc.,  R,  Co.  v.  Louisa 

92  U.  S.  665,  23  U.  S.  (L.  ed.)  757;  R.  Co.,  13  How.  71,  14  U.  S.  (L.  ed.) 

Memphis,    etc.,    R.    Co.    v.    Railroad  55;  Fanning  v.  Gregoire,  16  How.  524 

Com'rs,  112  U.  S.  609,  5  S.  a.  299,  14  U.  S.   (L.  ed.)   1043;  Wright  v 

26  U.  S.  (L.  ed.)  837.    Generally  as  Nagle,  101  U.  S.  791,  25  tJ.  S.  (L.  ed.) 

to    the   presumption    and   burden    of  921;    Wheeling,   etc.,    Bridge    Co.    v. 

proof  of  incorporation,  see  Corpora-  Wheeling  Bridge  Co.,  138  II.  S.  287, 

TIONS,  vol.  7,  p.  102  et  seq.  11  S.  Ct.  301,  34  U.  S.  (L.  ed.)  967; 

6.  United  States  v.  Denver,  etc.,  R.  Stein  v.  Bienville  Water  Supply  Co., 

Co.,  150  U.  S.  1,  14  S.  Ct.  11,  37  U.  141  U.  S.  67,  11  S.  Ct.  892,  35  U.  S. 

S.  (L.  ed.)  975;  Blair  V.  Chicago,  201  (L.    ed.)    622;    Coosaw   Min.    Co.   v. 

U.  S.  400,  50  U.  S.  (L.  ed.)  801.  Gen-  South  Carolina,  144  U.  S.  550,  12  S. 

erally  as  to  the  implied  powers  of  cor-  Ct.  689,  36  U.  S.  (L.  ed.)  537;  Hamil- 

porations,  see  Corporations,  vol.  7,  ton  Gaslight,  etc.,  Co.  v.  Hamilton,  146 

p.  528  et  seq.  U.  S.  258,  13  S.  Ct.  90,  36  U.  S.  (L. 

6.  United  States  v.  Denver,  etc.,  E.  ed.)  963;  Pearsall  v.  Great  Northern- 
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25  E.  C.  L.  STATUTES  §  306 

in  words  dear  and  tmambiguous,  effect  mnst  be  ff.vea  to  them  ac- 
cording to  their  ordinary  signification.'  When  in  the  ecu'ly  and 
declaratory  seotionB  of  a  statute  the  scope  and  extent  of  the  powers 
and  privileges  granted  to  a  corporation  axe  once  stated,  the  character 
of  the  grant  as  thus  discloeed  ccHitrols  and  interprets  all  subsequent  sec- 
tions; and  it  is  unnecessary  in  each  subsequent  section  to  restate  or 
use  words  and  expressions  which  shall  folly  disekee  the  extent  of 
those  powers  and  privileges.^' 

306.  Grants  to  Public  Corporations,  Boards  or  Officers. — ^It  is  a 
rule  of  construction  of  grants  to  public  corporations  that  only  such 
powers  and  rights  can  be  exercised  under  them  as  are  clearly  compre- 
hended within  the  words  of  the  act  or  derived  tii»efrom  by  necessary 
implication,  regard  being  had  to  the  objects  of  the  grant.**  Thus, 
for  instance,  it  is  well  settled  that  a  grant  of  power  to  a  city  to  grant 
any  privileges  or  rights  in  streets  or  other  public  grounds  is  to  be 
strictly  construed,  and  not  enlarged  by  construction;  and,  if  there  is 
a  fair  or  reasonable  doubt  as  to  the  existence  of  its  power,  it  will  be 
resolved  against  the  municipality."  But  the  powere  granted  should 
not  be  so  strictly  construed  as  to  defeat  the  manifest  intention  and 
design  of  the  legislature.*"  The  grant  of  powers  to  counties  or  other 
municipal  corporations  need  not  contain  a  specification  of  each  partic- 
ular act  to  be  done,  but  it  is  sufficient  if  the  words  used  be  sufficiently 
comprehensive  to  include  the  proposed  acts.     An  express  authority 

R.  Co.,  161  tJ.  8.  646,  16  S.  Ct.  706,  11.  Mintnm  v.  Larue,  23  How.  435, 
40  U.  S.  (L.  ed.)  838;  Long  Island  16  U.  S.  (L.  ed.)  574;  Detroit  Citi- 
Water  Supply  Co.  v.  Brooklyn,  166  zens'  St.  E.  Co.  v.  Detroit  Ey„  171 
U.  S.  685,  17  S.  Ct  718,  41  U.  S.  U.  S.  48,  18  S.  Ct.  732,  43  U.  S.  (L. 
(L.  ed.)  1165;  Long  v.  Dulnth,  49  ed.)  67;  Chicago  v.  Ross,  257  111.  76, 
Minn.  280,  51  N.  W.  913,  32  A.  8.  R.  100  N.  B.  159,  43  L.R.A.(N.S.)  205;' 
547;  Syracuse  Water  Co.  v.  Syraouae,  People  v.  Chicago,  261  111.  16,  103 
116  N.  Y.  167,  22  N.  E.  381,  5  LJI.A  N.  E.  609,  Ann.  Cas.  1915A  292,  49 
546.  And  see  Cokporations,  vol.  7,  p.  L.R.A.(N.S.)  438;  Vigo  County  v. 
537;  PRANCHI8ES,  vol.  12,  p.  197  ct  Davis,  136  Ind.  503,  36  N.  B.  141,  22 
seq.;  Munico'al  Cobpobations,  vol.  L.R.A.  515;  Watson  Seminary  v.  Pike 
19,  p.  1151  et  seq.  County  Ct.,  140  Mo.  57,  50  S.  W.  880, 

9.  Passaic  River,  etc.,  Bridges  V.  Ho-  45  L.R.A.  675;  Lynchburg  v.  Nor- 
boken  Land,  etc.,  Co.,  1  Wall.  116,  folk,  etc.,  R.  Co.,  80  Va.  237,  56  Am. 
17  U.  S.  (h.  ed.)  571;  Binghamton  Rep.  592.  And  see  Countdbs,  vol. 
Bridge,  3  Wall.  51, 18  U.  S.  (L.  ed.)  7,  p.  936  et  seq ;  Mtinicipal  Coepoba- 
137;  Louisville  Oas  Co.  v.  Citizens'  noss,  vol.  19,  pp.  768,  801. 
Gas-Light  Co.,  115  U.  S.  683,  6  S.  Ct.  12.  St.  Paul  v.  Chicago,  etc.,  R.  Co., 
265.  29  U.  S.  (L.  ed.)  510;  Blair  v.  63  Minn.  330,  63  N.  W.  267,  65  N.  W. 
Chicago,  201  U.  S.  400,  26  S.  Ct.  427,  649,  68  N.  W.  458,  34  L.R.A.  184. 

50  U.  S.  (L.  ed.)  807.    And  see  Ca-  13.  Curtis    v.    Butler    County,    24 

NALS,  vol.  4,  p.  467;  Fekbies,  vol.  11,  How.   435,   16   IT.   S.    (L.   ed.)    745; 

p.  923  et  seq. ;  Franchises,  vol.  12,  p.  Lynde  v.  Winnebago  County,  16  Wall. 

198.  6,  21  U.  S.  (L.  ed.)  272;  James  v.  Mil- 

10.  Talbott  V.  Silver  Bow  County,  waukee,  16  Wall.  159,  21  U.  S.   (L. 
139  U.  S.  438,  n  S.  Ct.  594,  35  U.  ed.)  267. 

S.  {h.  ed.)  210. 
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may  be  general  as  well  as  particular."  Legislative  grants  of  power 
to  municipalities,  intended  to  secure  the  preservation  of  the  public 
health,  and  to  provide  for  the  enforcement  of  proper  and  necessary 
sanitary  regulations  to  prevent  the  spread  of  contagious  diseases,  are 
notwithstanding  the  individual  liberty  of  the  citizen  is  in  a  measure 
involved,  entitled  to  a  broad  and  liberal  construction  by  the  courts,  in 
aid  of  the  beneficial  purposes  of  their  enactment."  A  statute  confer- 
ring authority  upon  an  officer  or  board  under  the  police  power  of  the 
stote  should  be  strictly  construed,  and  all  powers  not  specifically  grant- 
ed  or  necessarily  implied  are  reserved.  !• 

Taxation,  Reveime  and  Tariff  Laavs 

307.  Taxation  and  Revenue  Laws.— A  tax  cannot  be  imposed 
without  clear  and  express  words  for  that  purpose,"  and  where  there 
is  any  ambiguity  or  doubt,  it  must  be  resolved  in  favor  of  the  person 
upon  whom  it  is  sought  to  impose  the  burden.**    It  is  to  be  fairly 
and  justly  presumed  that  the  legislature,  which  possesses  a  power  so 
comparatively  unrestrained  in  its  force  and  searching  in  its  extent  as 
the  power  of  taxation,  has  so  shaped  the  law  as,  without  ambi^ty  or 
doubt,  to  bring  within  it  everything  that  it  was  meant  should  be  em- 
braced.**   But  statutes  levying  taxes  are  to  receive  a  reasonable  con- 
struction with  a  view  to  carrying  out  their  purpose  and  intent."    The 
construction  of  general  taxation  laws  is  discuireed  at  length  elsewhere 
in  this  work,*  as  is  the  construction  of  special  or  local  assessment 
^statutes,*  and  the  construction  of  statutes  granting  to  municipalities 
authority  to  impose  a  tax  upon  occupations  and  employments.*    It 
is  well  settled  by  decisions  of  the  United  States  supreme  court  that 
statutes  to  prevent  frauds  on  the  revenue  are  considered  as  enacted,  for 
the  public  good  and  to  suppress  a  public  wrong,  and  therefore,  \al- 
though  they  impose  penalties  or  forfeitures,  are  not  to  be  construed, 
like  penal  laws  generally,  strictly  in  favor  of  the  defendant,  but  are  Uf 

14.  Agaa  Pura  Co.  v.  Las  Vegas,  620  and  note. 

10  N.  M.  6,  60  Pac.  208,  50  L.R.A.       19.  Hart  v.  Smith,  159  Ind.  182,  64 
224.  N.  E.  661,  95  A.  S.  B.  280,  58  L.B.A. 

15.  State  V.  Zimmerman,  86  Minn.   949. 

353,  90  N.  W.  783,  91  A.  S.  R.  351,  58  20.  Scottish  Union,  etc.,  Ins.  Co.  v.  - 

L.R.A.  78.    And  see  Hbai/ph,  vol.  12,  Bowland,  196  U.  S.  611,  25  S.  Ct.  345. 

p.  1268.  49  U.  S.  (L.  ed.)  619;  Bacon  v.  Board 

16.  State  v.  Morehead,  100  Neb.  864,  of  State  Tax  Com'rs,  126  Mich.  22, 
161  N.  W.  569,  L.R.A.1917D  310.  85  N.  W.  307,  86  A.  S.  E.  524,  60 

17.  United  States  v.  Idiam,  17  Wall.  L.R.A.  321. 

496,  21  U.  S.  (L.  ed.)  728;  East  Liver-  1.  See  Taxation. 

more  v.  livermore  Falls  Trust,  ete.,  2.  See  Special  or  Local  Assess- 

Co.,  103  Me.  418,  69  Atl.  306,  13  Ann.  mbnts,  ante,  par.  10. 

Cas.  631,  15  L.R.A.(N.S.)  952.  3.  See  Licenses,  vol.  17,  p.  525  ct 

18.  McGannon   v.   Stete,   33  Okla.  seq.;   Municipal   Cobporations,  voL 
145,  124  Pac.  1063,  Ann.  Cas.  1914B  19,  p.  948. 
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be  fairly  and  reasonably  ooostmed,  so  as  to  carry  out  Hie  intention  of 
the  legislature.* 

308.  Tariff  Acts. — ^While  it  is  declared  that  acts  imposing  duties 
are  not  to  be  construed  strictly  against  the  government,  like  penal 
laws,  but  so  as  most  effectually  to  accomplish  the  intention  of  the 
legislature  in  passing  them,"  yet  as  duties  are  never  imposed  on  the 
citizens  upon  vague  or  doubtful  interpretations,  the  question  whether 
an  article  is  dutiable,  if  one  <^  doubt,  must  be  resolved  in  favor  of  the 
importer.*  But  ihe  doubt  here  meant  is  one  of  legal  interpretati(»i ;  a 
mere  doubt  as  to  the  commercial  meaning  of  a  term,  the  importer  seek- 
ing a  reduction  of  duty,  and  the  question  being  submitted  to  a  jury, 
does  not  entitle  the  importer  to  a  verdict  in  his  favor.' 

Exemptions 

309.  Exemptions  from  Taxation. — ^It  is  the  well  settled  goneral  rule 
that  exemptions  from  taxation  are  to  be  strictly  ccmstrued,  and  their 
operation  is  never  to  be  extended  by  construction.  The  power  and  the 
right  of  the  state  to  tax  are  always  presumed,  and  the  exemption  must 
be  clearly  granted.^  This  does  not  mean  that  there  should  not  be  a 
liberal  oonstraction  of  the  language  used  in  order  to  carry  out  the 
expressed  intention  of  the  fundamental  lawmakers  and  the  legislature, 
but,  rather,  that  the  property  which  is  claimed  to  be  exempt  must 

4.  Taylor  ▼.  United  States,  3  How.  BeriTinaa   v.   Whitman   College,   222 

197,  U  U.  S.  (L.  ed.)  559;  United  U.  S.  334,  32  S.  Ct.  147,  56  U.  S.  (L. 
States  V.  Hodson,  10  Wall  395,  19  ed.)  225;  Atlantic,  etc.,  R.  Co.  v.  Le- 
U.  S.  (L.  ed.)  937;  United  States  v.  snenr,  2  Ariz.  428,  19  Pac.  157,  1 
Stowell,  133  U.  S.  1,  10  S.  Ct  244,  I1.R.A.  244  and  note;  Yale  University 
33  U.  S.  (L.  ed.)  555;  United  States  v.  New  Haven,  71  Conn.  316,  42  Atl. 
V.  A.  Graf  Distilling  Co.,  208  U.  S.   8T,  43  L.R.A.  490;  Northwestern  Uni- 

198,  28  S.  Ct.  264,  52  U.  S.  (L.  ed.)  versity  v.  People,  80  lU.  333,  22  Am. 
452.  And  see  Revknub,  vol.  23,  p.  949  Rep.  187,  reversed  on  another  point  in 
et  seq.  99  U.  S.  309,  25  U.  S.  (L.  ed.)  387; 

6.  Rankin  v.  Hoyt,  4  How.  327,  11  Baker's  Sueeession,  129  La.  74,  55 
U.  S.  (Lw  ed.)  996.  And  see  Revenue,  So.  714,  Ann.  Cas.  1912D  1181; 
vol.  23,  p.  1011.  Young  Men's  Christian  Ass'n  v.  Doug- 

6.  Hartranft  v.  Wiegmann,  121  U.  las  County,  60  Neb.  642,  83  N.  W.  924, 
S.  609,  7  S.  Ct.  1240,  30  U.  S.  (L.  ed.)  52  L.R.A.  123;  Williams  v.  Park,  72 
1012;  Eidman  v.  Mantinez,  184  U.  S.  N.  H.  305,  56  Atl.  463,  64  L.R.A.  33 
578,  22  S.  Ct.  515,  46  U.  S.  (L.  ed.)  and  note;  St.  Paul's  Church  v.  Con- 
697;  Benziger  v.  United  States,  192  cord,  75  N.  H.  420,  75  Atl.  531,  Ann. 
U.  S.  38,  24  S.  Ct.  189,  48  U.  S.  (L.  Cas.  1912A  350,  27  L.R.A.(N.S.)  910; 
ed.)  331.  Ldraa    v.    Lima    Cemetery    Ass'n,    42 

7.  Eamshaw  v.  Cadwalader,  145  U.  Ohio  St.  128,  51  Am.  Rep.  809;  Knox- 
S.  247, 12  S.  Ct.  851,  36  U.  S.  (L.  ed.)  ville,  etc.,  R.  Co.  v.  Harris,  99  Tenn. 
693.  684,  43  S.  W.  115,  53  L.R.A.  921. 

8.  Oondy  v.  Meath,  203  U.  S.  146,  And  see  Licenses,  voL  17,  p.  478; 
27  S.  Ct.  48,  51  U.  S.  (L.  ed.)  130;   Taxation. 
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come  clearly  within  the  provisions  granting  such  exemption.*  The 
rale  of  strict  construction  will  not  be  so  strictly  applied  to  statates  ex- 
empting certain  property  from  taxation  as  to  render  the  exempting 
language  so  narrow  and  restricted  as  to  defeat  the  apparent  legislative 
purpose.**  The  power  of  a  state  or  municipality  to  exempt  from  gen- 
eral taxation,  special  assessments,  or  license  fees,  and  the  construction 
of  exemptions,  are  discussed  at  length  elsewhere  in  this  work,**  as  .is 
the  question  whether  an  exemption  from  taxation  possessed  by  one  of 
the  constituent  corporations  passes  to  the  consolidated  corporation.** 
310.  Exemption  from  Govemmental  Control. — Grants  ol  immu- 
nity from  legitimate  govemmental  control  are  never  to  be  presumed. 
On  the  contrary,  the  presumptions  are  aU  the  other  way,  and  unless 
an  exemption  is  clearly  established  the  legislature  is  free  to  act  on  all 
subjects  within  ite  general  jurisdiction  as  the  public  interest  may  seem 
to  require.*'  Thus,  for  example,  a  surrender  of  legislative  control  of 
tolls  to  be  .exacted  by  a  corporation  established  by  authority  of  law  for 
the  construction  of  a  public  highway  should  never  be  implied;  if  it 
can  be  bargained  away  at  all,  it  can  be  only  by  words  of  positive  grant, 
or  something  which  is  in  law  equivalent.** 

9.  Toong  Men's  Christiaii  Afls'n  v.  95  U.  S.  168,  24  IT.  S.  (L.  ed.)  423; 
Douglas  County,  60  Neb.  642,  83  N.  Newton  v.  Mahoning  County,  100  U. 
W.  924,  52  L.B.A.  123.  U.  S.  548,  25  U.  S.  (L.  ed.)  710. 

10.  St.  Paul's  Church  t.  Coneord,  14.  Railroad  Commission  Cases,  116 
75  N.  H.  420,  75  Atl.  631,  Ann.  Cas.  U.  S.  307,  6  S.  Ct.  334,  348,  349,  388, 
1912A  350,  27  L.R.A.(N.S.)  910.  391,  1191,  29  U.  S.  (L.  ed.)  636;  Geor- 

11.  See  LiCEKSXs,  voL  17,  p.  477  et  gia  R.,  etc.,  Co.  v.  Smith,  128  U.  S. 
scq.;  Spbctal  oe  Local  Assbssmbntb,  174,  9  S.  Ct.  47,  32  U.  S.  (L.  ed.)  377; 
ante,  par.  39-44;  TAXA-noK.  St.  Louifi,  etc.,  R.  Co.  v.  Gill,  156  U.  S. 

12.  See  Corporations,  vol.  7,  p.  177  649,  15  S.  Ct.  484,  39  U.  S.  (L.  ed.) 
et  seq;  Taxation.  567;  Norfolk,  etc.,  R.  Co.  v.  Pendleton, 

13.  District  of  Columbia  v.  Wash-  156  U.  S.  667, 15  S.  Ct.  413,  39  U.  S. 
ington  Market  Co.,  108  U.  S.  243,  2  (L.  ed.)  574;  Covington,  etc.,  Tnm- 
S.  Ct.  543,  27  U.  S.  (L.  ed.)  714;  pike  Road  Co.  v.  Sandford,  164  U.  S. 
Ruggles  V.  Illinois,  108  U.  S.  526,  2  S.  578,  17  S.  Ct.  198,  41  U.  S.  (L.  ed.) 
Ct.  832,  27  U.  S.  (L.  ed.)  812;  Penn-  560;  Louisville,  etc.,  R.  Co.  v.  Ken- 
sylvania  R.  Co.  v.  Miller,  132  U.  S.  tucky,  183  U.  S.  503,  22  6.  Ct  95,  46 
75,  10  S.Ct.  34,  33  U.  S.  (L.  ed.)  267.  C.  S.  {h.  ed.)  208.  And  see  Cabbikbs, 
And  see  Cairo,  eto.,  R.  Co.  v.  Heoht,  vol.  4,  p.  616  et  seq. 


STAY  LAWS 

See  Exsoonoirs,  voL  10,  p.  1247. 
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STIPULATIONS 

I.  Im  General 
n.  SriPvuLiioisia  as  to  Particui.ab  Mattsis 


L  In  General 

1.  Purpose  and  Construction 

2.  Tonn 

3.  Power'  of  Parties  as  to  Stipulatiotts  SeneraUy;  Eileet  on  Penona  N«l 

Parties 
4  Authority  of  Attorney  to  Bind  Client  by  Stipnlatiooa 

5.  Limitations  on  Attorneys'  Authority 

6.  Right  to  Withdraw  or  Rwndiate  Stipnlatioiu 

7.  Power  of  Court  to  Grant  Relief 

8.  Etuforoemeot  of  Stipulationa 

II.  StifoUitioas  as  to  Particular  Mattmt 

9.  Abiding  Result  of  Other  Suits 
10.  Venue 

IL  Evidence  and  Witnesses 

12.  Facts  of  Case  OoferaUy 

13.  Limitation  on  Rule  as  to  Agreed  Facts 

14.  Waiver  of  Jury  Trial 

15.  Compromise  or  Submission  to  Arbitration 

16.  Verdict 

17.  Judgment 

18.  Appeal 

I.  In  General 

1.  Purpose  and  Construction. — Stipulations  are  ordinarily  entered 
into  for  the  purpose  of  avoiding  delay,  trouble  or  expense.^  As  a 
general  rule  they  should  receive  a  fair  and  liberal  construction,  in 
harmony  with  the  apparent  intention  of  the  parties  and  the  spirit 
of  justice,  and  in  the  furtherance  of  fair  trials  upon  the  merits,  rather 
than  a  narrow  and  technical  one,  calculated  to  defeat  the  purposes 
of  their  execution ;  and  in  all  cases  of  doubt  that  construction  should 

1.  Cam^e  Steel   Co.  v.   Cambria  oolm,  264  111.  3«9, 106  N.  E.  211,  Ann. 
Iron  Co.,  185  U.  S.  403,  22  S.  Ct.  698,  Cas.  1915D  1021, 
46  U,  S.  (L.  ed.)  968;  Walton  v.  Mal- 
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be  adopted  which  is  favorable  to  the  party  in  whose  favor  it  ia  made.' 
It  has  been  held  that  a  stipulation  giving  additional  time  "to  serve 
and  file  an  answer"  gives  the  right  to  demur  within  the  time  specified, 
a  demurrer  being  regarded  as  an  answer,  under  the  decision  of  the 
state  court'  And  on  appeal  both  a  stipulation  and  the  finding  of 
the  court  thereon  should  receive  a  construction  with  reference  to 
existing  laws  affecting  the  subject  matter.*  The  terms  of  a  stipidar 
tion  should  not,  however,  be  so  construed  as  to  extend  beyond  that 
which  a  fair  construction  justifies.* 

2.  Form. — ^In  many  jurisdictions  it  is  provided,  either  by  rule  of 
court  or  by  statute,  that  an  agreement  between  parties  or  their  coun- 
sel, in  regard  to  the  trial  of  a  cause,  will  not  be  given  effect  by  the 
court  unless  it  is  evidenced  by  a  writing  subscribed  by  the  party  against 
whom  it  is  alleged  or  made  and  filed  by  the  derk  or  entered  upon  the 
minutes  of  the  couri'  This  is  a  rule  which  is  of  somewhat  ancient 
origin  and  is  said  to  have  grown  out  of  the  frequent  conflict  between 
attorneys  as  to  agreements  made  with  reference  to  proceedings  in 
actions,  and  was  intended  to  relieve  the  courts  from  the  constant  de- 
termination of  controverted  questions  of  fact  with  reference  to  such 
proceedings.^  In  the  absence,  however,  of  such  a  rule  or  statute  it 
seems  that  oral  stipulations  may  be  enforced,  and  where  the  parties 
have  acted  on  a  stipulation  and  carried  the  same  into  effect,  it  has 
been  declared  to  be  the  duty  of  the  court  to  hold  it  to  be  binding.' 
Though  a  nile  of  court  requires  stipulations  to  be  in  writing,  still 
the  court  will  not  permit  a  party  to  he  misled,  deceived,  or  defrauded 
by  means  of  an  oral  stipulation,  and  where  such  a  stipulation  has  been 
acted  upon,  the  party  making  it  will  not  be  permitted  to  retract  or 

2.  Walsh  V.  Wallace,  26  Nev.  299, 67  «.  St,  Louis,  etc,  E.  Ca  v.  Webster, 
Pac.  914,  99  A.  S.  E.  692;  State  v.  99  Aik.  265,  137  S.  W.  1103,  1199, 
Rutland  Ry.,  etc.,  Co.,  85  Vt  91,  81  Ann.  Cas.  1913B  141  and  note;  Pal- 
Atl.  252,  Ann.  Cas.  1914A  1305.  atka,  etc.,  R.  Co.  v.  State,  23  Fla.  546, 

3.  Steele  v.  Moss,  69  Wis.  496,  34  3  So.  158,  11  A.  S.  B.  395;  Citizens 
N.  W.  237,  2  A.  S.  R.  756  and  note.  Nat.  Bank  v.  Loomis,  100  la.  266,  69 

4.  Utah,  etc,  R.  Co.  v.  Fisher,  116  n.  W.  433, 62  A.  S.  B.  571;  New  York 

U.  S.  28,  6  S.  Ct  246,  -29  U.  S.  (L  Mut.  L.  Ina.  Co.  v.  O'Donnell.  146  N. 

^)  ^\          ^    ,   ^  r,y   ,0-,    ««  Y.  275,  40  N.  E.  787,  48  A.  S.  R.  796. 

6.  Bagley  v^  ^^>J"  ^<?^-»^\?2  Not4:  76  Am.  Dec  256;  132  A.  S. 
Am.  Dec.  256;  Smith  v.  Smith,  174  „   ,e-  ' 

lU.  52,  50  N.  E.  1083,  43  LR.A.  403;  -  ^"^^  v«.fc-  w«t  T  T«-  Cn  » 
Waltoi  V.  Malcolm,  264  lU.  389,  106   _J;  New  York  Mut  L.  Lis^  Co.  t. 

N.   E.   211,   Ann.   Cas.   1915D   1021;  ^""^"^t  1%  'iJ'        ' 

Maryland  F.  Ins.  Co.  v.  Dalrymple,  25  ^87,  4&  A.  8.  R.  796.               _ 

Md  242,  29  Am.  Dec.  779;  Graham  v.  *•  St  Louis,  etc,  B.  Co.  v.  Webster, 

Detroit  174  Mich.  538, 140  N.  W.  949,  99  Ark.  265,  137  S.  W.  1103,  1199, 

44  L.R.A.(N.S.)  836:  In  re  Rochester,  Ann,  Cas.  1913B  141  and  note, 

136  N.  Y,  83,  32  N,  B.  702, 19  L.R~A,  Note:  Ann.  Cas.  1913B  155, 
161. 
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take  advantage  of  the  Mtions  and  omissions  of  his  adversary  induced 
thereby.* 

3.  Power  of  Parties  as  to  Stipttlations  Guierally;  Effect  on  Persoas 
Not  Parties. — Crenerally  q)eaking  parties  to  any  proceeding,  aJtbough 
not  all  the  parties,  may  by  thear  stipulation  or  consent  preclude 
themselves  individually  from  setting  up  any  rights  in  opposition 
to  such  stipulation.***  But  it  has  been  held  that  the  partis  cannot 
stipulate  or  agree  that  a  statute  was  not  pn^erly  or  constitutionally 
passed  by  the  legislature.**  Nor  ean  the  right  of  the  court  to  decide 
upon  its  merits  the  issue  presented  by  the  pleadings  be  affected  by 
a  stipulation  between  the  parties  as  to  matters  not  covered  by  the  plead- 
ings and  which  attempts  to  present  a  question  that  the  court  ignores 
because  not  properly  before  it.**  A  stipulation  or  agreement  is  not 
regarded  as  binding  on  those  who  are  not  parties  to  the  action  or 
proceeding  in  which  it  is  entered  into.**  Nor  are  the  rights  of  persons 
who  were  dismissed  as  parties  before  a  stiptdation  was  made,  and 
who  did  not  sign  it,  affected  thereby.**. 

4.  Authority  of  Attorney  to  Bind  Client  by  Stipulations.— In 
retaining  counsel  for  the  prosecution  or  defense  of  a  suit,  the  right 
to  do  many  acts  in  respect  to  the  cause  is  embraced  as  ancillary,  or 
incidental  to  the  general  authority  oorvferred,*'  and  among  these 
is  ilicluded  the  autiiority  to  enter  into  stipulations  and  agreements 
in  all  matters  of  procedure  during  the  progress  of  the  trial.  Stipula- 
tions thus  made,  so  far  as  they  are  simply  necessary  or  incidental  to 
the  management  of  the  suit,  and  which  affect  only  the  procedure  or 
remedy  as  distinguished  from  the  cause  of  action  itself,  and  the  essen- 
tial rights  of  the  dient,  are  binding  on  the  client**    While  there 

9.  New  YoA  Mut  L.  Ins.  Go.  v.  IS.  Eneeland  v.  Lnee,  141  U.  8. 
O'Donnell,  146  N.  Y.  276,  40  N.  E.  437, 12  8.  Ct.  39,  35  U.  S.  (L.ed.)808; 
787,  48  A.  8.  B.  796  and  note.  Western  Lunatic  Aaylum  v.  Miller,  29 

Note:  Ann.  Cas.  1913B  154.  W.  Va.  326,  1  S.  E.  740,  6  A.  S.  B. 

10.  Brooklyn  Min.,  etc.,  Co.  t.  Mil-  644. 

lor,  227  U.  8.  W4,  33  8.  Ct.  251,  57  14.  Kneeland  v.  Luee,  141  U.  8.  437, 

U.  8.  (L.  ed.)  478;  Bagley  v.  Ward,  12  S.  Ct.  39,  35  U.  S.   (L.  ed.)  808. 

37  Cat.  121,  99  Am.  Deo.  256;  Beich  v.  16.  Ball  v.  State  Bank,  8  Ala.  590, 

Cochran,  151  N.  Y.  1^  45  N.  E.  367,  42  Am.  Dee.  649.    As  to  the  authority 

66  A.  S.  B.  607,  87  LJl.A.  805.    In  of  an  attorney  in  the  conduct  of  liti- 

re  Dardis,  135  Wis.  457,  115  N.  W.  gation,  and  after  judgment,  see  Attok- 

332,  126  A.  8.  B.  1033,  15  Ann.  Cas.  keys  at  Law,  vol.  2,  pp.  976,  986, 

740,  23  L.BA.(N.8.)    783  and  note.  1004. 

Aa  to  stipnlotioiis  for  dismissal,  see  16.  North  Missonri  B.  Co.  v.  Ste- 

DisjnssAL,      DisooNTtNUAXCE      AND  phens,  36  Mo.  150,  88  Am.  Dec.  138; 

Nonsuit,  toI.  9,  p.  211.    As  to  stipnla-  (Jorham  ▼.  Gale,  7  Cow.  (N.  Y.)  739, 

tions  waiving  right  to  new  trial,  see  17  Am.  Dec.  549;  Oanett  v.  Hanshue, 

New  Teial,  vol.  20,  p.  225.  53  Ohio  St.  482,  42  N.  E.  256,  35 

11.  People  V.  McElroy,  72  Mich.  446,  L.B.A.  321;  Turner  v.  Fleming,  37 
40  N.  W.  750,  2  L.B.A.  609  and  note.  Okla.   75,   130   Pac.   561,   Ann.    Cas. 

12.  Ihiion  Coal  Co.  v.  La  Salle,  136  1915B  831,  45  L.B.A.(N.S.)  265  and 
111.  119,  26  N.  E.  506, 12  LJI.A.  326.  note;  Willis  v.  Chowuing,  90  Tex.  617, 

1007 


Digitized  by 


Google 


S  6  STIPULATIONS  25  E.  C.  L. 

are  decisions  to  the  contraiy  it  is  generally  hdd  that  the  ccmisol  of 
the  attorney,  as  such,  over  the  conduct  of  the  cause  authorizes  him 
to  bind  Ym  client  by  a  confesfflon  of  or  consent  to  judgment,  and  that 
an  agreement  by  him  that  judgment  may  be  taken  against  the  client 
is  binding.^'  And  where  it  appeals  of  rec(Hrd  that  a  defmdant  as- 
sented to  a  decree  through  its  solicitor,  it  is  equivalent  to  a  direct 
finding  as  a  fact  by  the  court  that  the  solicitor  had  autiiorily  to  do 
what  he  did,  and  it  binds  the  court  on  an  appeal,  so  far  as  the  ques- 
tion is, one  of  fact  only.**  If  an  attorney  at  law  agrees  with 
a  surety  on  a  delivery  bond  that  if  he  will  procure  and  deliver  to 
the  sheriff  the  property  spedfied  in  the  bond,  the  surety  shall  be 
released  from  the  judgment  and  from  all  claim  for  damages  assessed 
for  the  value  of  the  use  of  the  property,  the  a^eement  is  within  the 
limits  of  the  attorney's  authority,  and  evidence  that  it  was  authorized 
or  ratified  by  his  client  is  unnecessary,  if  the  property  was  in  fact 
delivered  to  the  sheriff  by  the  surety.  An  attorney,  in  his  capacity 
merely  as  such,  has  no  power,  to  make  any  agreement  for  his  client 
before  a  suit  has  been  commenced  or  befwe  he  has  been  retained 
to  commence  one,  as  in  that  case  there  is  nothing  upon  which  the 
authority  to  act.  for  his  client  can  be  based.*'  An  attorney  may, 
however,  be  employed  in  ani^cipati<m  of  suit  to  be  brought,  and  in  such 
case  his  client  will  be  bound  by  his  stipulations  in  relati<»i  to  the  same 
as  though  he  had  stipulated  after  the  suit  was  instituted.*^ 

S.  Limitations  on  Attorney's  Anthority. — ^Theimplied  authority  of 
an  attorney  to  make  stipulations  is  ordinarily  Umited  to  matters  of 
procedure  in  the  management  or  prosecution  of  the  action,  and  in 
the  absence  of  special  authority  any  stipulation  which  operates  as 
a  surrender  of  the  substantial  rights  of  the  client  will  not  be  upheld 
by  the  courts.*  Thus  an  attorney  has  no  implied  authorily  to  remit 
a  liability  which  his  client  might  enforce  against  a  witness,  for  the 
purpose  of  removing  the  interest  of  such  witness,  so  as  to  render  him 

40  S.  W.  395,  59  A.  S.  B.  842  and  see  Aitobkbts  at  Law,  voL  2,  p.  953 
note.  et  aeq. 

Notes:  76  Am.  Dec.  256;  87  Am.  1.  Ball  v.  State  Bank,  8  Ala.  590,  42 
Dec.  167;  132  A.  S.  B.  165.  Am.  Dec.  649  and  note;  Wabash,  etc., 

17.  See  AxTOBHBTS  at  Law,  toL  2,  B.  Co.  v.  lieDougall,  126  HI.  lU,  18 
p.  78,  992.  N.  E.  291,  9  A  S.  B.  539  and  note;  1 

18.  Pacific  B.  Co.  v.  Ketchnm,  101  LB.A.  207;  De  Louis  ▼.  Meek,  2  G. 
XT.  S.  289,  25  IT.  S.  (L.  ed.)  932.  See  Oieene,  (la.)  56,  50  Am.  Dec  491 
also  Hefferman  v.  Burt,  7  la.  320,  71  and  note;  Robert  v.  Gommooial  Bank, 
Am.  Dec.  445;  Dunman  v.  Hartwell,  9  13  La.  528,  33  Am.  Dee.  570;  Qar- 
Tez.  495,  60  Am.  Dec.  176.  rett  v.  Hanshne,  53  Obio  St.  482,  42 

19.  Stone  v.  Bank  of  Commerce,  174  N.  E.  256,  36  L.B.A.  521 ;  Ha&airay 
V.  S.  412,  19  S.  Ct.  747,  43  U.  S.  (L  v.  Milwaukee,  132  Wis.  249,  111  N.  W. 
ed.)  1028.  670, 112  N.  W.  455,  122  A.  S.  R.  975, 

20.  Heifermaa  v.  Burt,  7  la.  320,  71  9  L.B.A.  (N.S.)  778. 

Am.  Dec.  445.  GeneraUy  as  to  tbe  Notes:  9  A.  S.  R.  546;  60  A.  &  B. 
necesaitjr  and  suffleiency  of  retainer^  862;  182  A  Si  B.  155. 
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competoit  to  testify,*  or  to  make  a  general  agreement  with  other 
attomeya  not  to  try  causee  during  a  particular  period.'  Nor  has  an 
attorney  employed  by  a  railway  company,  in  proceedings  to  condemn 
land  for  a  hght  of  way,  power  to  bind  the  company  by  his  stipulation 
or  agre^Doent  as  to  the  plan  of  constructing  the  roaid,  where  no  special 
authority  has  been  given  him  to  do  so.*  Stipulations  or  admissions 
by  counsel  as  to  matters  of  law  have  also  he&a  held  to  be  of  no  effect,' 
and  in  the  case  of  an  attorney  employed  by  a  guardian  ad  litem  to 
represent  minor  defendants  it  has  been  decided  that  a  stipulation 
which  in  effect  waives  a  trial  in  one  of  two  actions  does  not  bind  the  in 
fant  party  unless  approved  and  ratified  by  the  court  upon  a  showing 
that  it  is  for  the  interest,  or  at  least  not  prejudicial  to  the  interest,  of 
the  infant.  It  must  appear  that  the  matters  in  controversy  in  the 
two  actions,  so  far  as  they  affect  the  infant,  are  precisely  the  same, 
and  that  he  is  represented  in  the  two  actions  by  the  same  guardian 
ad  Utem.*  A  client  may,  however,  by  waiver  or  estoppel,  be  bound 
by  a  stipulation  made  by  his  attorney  in  excess  of  his  authority.* 

6.  Right  to  Withdraw  or  Repudiate  Stipulations. — ^Where  stipula- 
tions have  been  entered  into  between  counsel  one  of  the  parties  will 
not  be  allowed  to  withdraw  from  the  agreement  thus  made  without 
the  consent  of  the  other,  except  by  leave  of  court  upon  cause  shown.* 
It  has  been  so  held  in  case  of  stipulations  for  submitting  causes,* 
and  when  in  the  course  of  a  jury  trial  the  parties  agree  upon  two 
stipulations,  one  of  which  ten<b  to  increase  the  amount  of  the  plain- 
tiff's claim  and  the  other  to  diminish  it,  neither  party  should  be  al- 
lowed, after  the  cause  has  been  submitted  to  the  jury  upon  such  stipu- 
lations, to  withdraw  the  one  which  is  against  his  interest  and  enforce 
the  other.*"  The  right,  however,  to  repudiate  a  stipulation  has  berai 
recognized,  as  in  case  of  a  stipulaticm  of  facts  to  save  delay,  where  facts' 
subsequently  developed  show  that  it  was  inadvertently  mJade,  provided 
notice  is  given  to  the  oj^osite  party  in  su£Bcient  time  to  prevent 
prejudice  to  him.** 

7,  Power  of  Court  to  Grant  Relief. — ^The  rule  is  generally  rec- 
ognized that  trial  courts  may,  in  the  exercise  of  a  sound  judicial  discre- 

2.  Ball  V.  State  Bank,  8  Ala.  690,  42  9.  Mnllar  v.  Dowt,  94  U.  S.  277,  24 
Am.  Dec.  649  and  note.  TJ.   S.    (L.  ed.)   76}  Anrreeoechea  v. 

3.  Robert  v.  Conunemal  Bank,  13  Bangs,  110  D.  8.  217,  8  8.  Ct.  639,  28 
La.  628,  S3  Am.  Dec.  670.  U.  S.  (L.  ed.)  125. 

4.  Wabash,  etc.,  B.  Co.  v.  McDon-  10.  Kriaa  v.  Union  Pac.  B.  Co.,  100 
gall,  126  HI.  Ill,  18  N.  E.  291,  9  A.  Neb.  801,  181  N.  W.  41^  Ann.  Ct*. 
8.  B.  639  and  note,  1  L.R.A.  207.  1918A  1122. 

6  Note:  132  A.  8.  E.  169.  11.  Cam^e  Sted  Co.  v.  Cambria 

-     6.  Eidam  v.  Finn^an.  48  Minn.  S3,  Iron  Co.,  185  U.  S.  403,  22  8.  Ct.  698, 

50  N.  W.  983, 16  L.B.A.  507.  46  U.  8.  (L  ed.)  968;  WaUace  v.  Mat- 

7.  Note:  132  A.  8.  R.  156.  thews,  39  Ga.  ftL7,  96  Am..  Deo.  473 

8.  Anrreeoechea  v.  Bangs,  110  U.  8.  tokd  note. 
217, 3  S.  a.  639, 28  U.  8.  (L.  ed.)  125. 
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tion  and  in  tiie  furtherance  of  justice,  relieve  parties  from  stipulations 
which  they  have  entered  into  in  the  course  of  judicial  proceedings,** 
and  that  on  appeal  the  determination  of  the  trial  court  will  not  ordi- 
narily be  interfered  with,"  except  where  a  manifest  abuse  of  dis- 
cretion is  disclosed.**  Courts  have  frequently  granted  such  rehef 
in  the  case  of  stipulations  which  the  parties  have  entered  into  improvi- 
dently,  mistakenly,  or  as  a  result  of  fraudulent  inducements,  espe- 
cially if  the  enforcement  thereof  would  work  injustice.**  The  making 
of  stipulations,  however,  tending  to  expedite  the  trial  should  be  en- 
couraged rather  than  discouraged  by  the  courts,  and  enforced  unless 
good  cause  is  shown  to  the  contrary.  Parties  will  not  be  relieved 
from  such  stipulations  in  the  absence  of  a  clear  showing  that  the  fact 
or  facts  stipulated  are  untrue,  and  then  only  when  the  application 
for  such  rehef  is  seasonably  made,  and  good  cause  is  shown  for  the 
granting  of  such  relief.**  So  equity  is  disinclined  to  didturb  a  consent 
or  compromise  made  by  an  attorney  who  is  authorized  to  appear  for 
a  party  to  a  suit,  unless  it  will  operate  unreasonably  to  the  prejudice 
of  the  interests  of  that  party.  Where,  however,  it  works  great  in- 
justice, equity  will  relieve  from  it.  So  equity  will  relieve  where  an 
attorney  in  a  petition  for  partition  involving  rights  and  interests  to  a 
vast  amount  admits  a  large  number  of  imjust,  illegal,  and  spiuious 
claims,  to  the  prejudice  and  manifest  injury  of  his  client,  without  the 
client's  knowledge,  consent,  or  authority.*'  And  on  appeal,  after  a 
cause  has  been  fully  argued  and  regularly  submitted  on  its  merits, 
the  reviewing  court  may,  for  good  and  sufficient  reasons,  decUne  to 
render  a  decree  conforming  to  a  subsequent  stipulation  of  the  parties', 
where  the  effect  will  be  to  reverse  the  judgment  of  the  trial  court.** 

8.  Enforcemeat  of  Stipulations. — The  rule  seems  to  be  reasonably 
well  settled  that  stipulations  which  tend  to  expedite  the  trial  should 

18.  Bobinson  v.  Ex«npt  F.  Co.,  103  Note:  Ann.  Cas.  1912G  77L 
CaL  1,  36  Pac.  955,  42  A.  S.  E.  93,  24  15.  The  Hiram,  1  Wheat.  440,  4  U. 
L.E.A.  715:  White  v.  Kincade,  95  Kan.  S.  (L.  ed.)  131;  Harvey  v.  Thorpe,  28 
466,  148  Pac.  607,  Ann.  Cas.  1916B  Ala.  250,  66  Am.  Deo.  344  and  note. 
667;  Northern  Pao.  E  Co.  v.  Barlow,  Note:  Ann.  Gas.  1912C  769. 
20  N.  D.  197,  126  N.  W.  233,  Ann.  16.  De  Lonis  v.  Meek,  2  G.  Greene 
Cas.  1912C  763  and  note;  Garrett  v.  (la.)  55,  50  Am.  Dec.  491  and  note; 
Hanshue,  53  Ohio  St.  482,  42  N.  E.  Northern  Psc.  B.  Co.  v.  Barlow,  20  N. 
256,  35  L.E.A.  32L  D.  197,  126  N.  W.  233,  Ann.  Cas. 

13.  White  V.  Kinoade,  95  Kan.  466,  1912C  763  and  note;  Youmans  v. 
148  Pac  607,  Ann.  Cas.  1916B  667.  Hanna,  35  N.  D.  479>  160  N.  W.  705, 
In  re  Teopfer,  12  N.  M.  372,  78  Pac.  161  N.  W.  797,  Ann.  Cas.  1917E  263; 
53,  67  L.E.A.  315;  Northom  Pae.  E.  Re  Dardis,  135  Wis.  457,  115  N.  W. 
Co.  V.  Barlow,  20  N.  D.  197, 126  N.  W.  332,  23  L.E.A.(N.S.)  783  and  note.  . 
233,  Ann.  Caa.  1912C  763  and  note.  17.  De  Louis  v.  Meek,  2  Q.  Greene 

14.  Northern  Pae.  B.  Go.  v.  Barlow,  (la.)  55,  50  Am.  Dec.  491  and  note. 
20  N.  D.  197,  126  N.  W.  233,  Ann.  18.  Jones  v.  Hudson,  93  Neb.  561, 
Gas.  1912C  763  and  note.  141  N.  W.  141,  44  L.EJu(N.S.)  1182. 
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be  enforced  unless  good  cause  is  shown  to  the  contrary,*'  and  the 
court,  when  applied  to,  will  ordinarily  give  effect  to  an  agreement 
of  the  parties  if  it  comes  within  the  general  scope  of  the  case  made 
by  the  pleadings.**  The  rule,  however,  is  subject  to  some  limitations. 
ITius,  for  example,  a  court  cannot  be  compelled  to  stultify  itself  by 
solemnly  adjudging  an  absurdity  or  a  falsehood  because  parties  stip- 
ulated for  such  act.*  Where  one  of  the  counsel,  in  violation  of  a 
stipulation  entered  into  by  them,  has  introduced  into  his  printed  argu- 
ment facts  dehors  the  record,  the  court  will  not  be'  influenced  by 
such  facts  in  its  determination  of  the  cause,  and  furthermore,  the 
violator  of  the  agreement  is  subject  to  censure.*  It  has  been  held 
that  mandamus  will  not  lie  to  enforce  a  diluted  agreement  to< 
settle  a  case  or  to  compel  a  judge  to  sign  fin(^ngs  according  to  & 
stipulation.' 

II.  Stipulations  as  to  Pakticulab  Mattbbs 

9.  Abiding  Result  of  Other  Suits. — The  rule  is  generally  recognized 
that  parties  to  a  suit  or  their  attorneys  may  enter  into  a  valid  agree- 
ment that  the  judgment  or  decree  in  that  suit  shall  be  the  same  as, 
or  determined  by  5ie  judgment  or  decree  in,  another  which  is  of  the 
same  character  and  involves  the  same  issues  or  interests.*  Where 
such  a  stipulation  is  entered  into  any  right  to  a  jury  trial  is  waived,' 
and  it  is  only  necessary  tJiat  the  facts  be  considered  in  the  case  in 
which  the  controlling  decision. is  to  be  rendered.*  The  fact  that  the 
question  involved  in  the  case  in  which  the  stipulation  was  given  has 
been  affected  by  the  repeal  of  a  legislative  act  has  been  held  to  be 
immaterial.'    In  accordance  with  this  general  rule  it  has  be^i  decider! 

19.  Northern  Pac.  R.  Co.  v.  Barlow,  Co.,  230  U.  S.  609,  33  S.  Ct.  984,  57 
20  N.  D.  197,  126  N.  W.  233,  Ann  Cas.  U.  S.  (L.  ed.)  1595;  Cummings  v. 
1912C  763  and  note.  Smith,  50  Me.  568,  79  Am.  Dec.  629; 

20.  Missouri  Pac.  R.  Co.'  v.  Ket-  Eidam  v.  Finnegan,  48  Minn.  53,  50 
chnm,  101  U.  S.  289,  25  U.  S.  (L.  ed.)  N.  W.  933,  16  LJELA.  507;  North 
932.  Miasouri  R.  Co.  v.  Stephens,  36  Mo. 

1.  In  re  Dardis,  136  Wis.  457, 115  N.  150,  88  Am.  Dec.  138;  Riggs  v.  Com- 
W.  332,  126  A.  S.  R.  1033,  15  Ann.  mercial  Mut.  Ins.  Co.,  125  N.  Y.  7,  25 
Cas.  740,  23  L.R.A.(N.S.)  783  and  N.  E.  1068,  21  A.  S.  R.  716, 10  L.R.A. 
note.  684;  Mutual  L.  Ins.  Co.  v.  O'Donnell, 

2.  Schley  v.  Pullman's  Palace  Car  146  N.  Y.  275,  40  N.  E.  787,  48  A.  S 
Co.,  120  U.  S.  575,  7  S;  Ct.  730,  30  R.  796. 

U.  S.  (L-.  ed.)  789.  Notes:  132  A.  S.  B.  158;  21  Ann. 

3.  Note:  98  A.  8.  B.  903.  Cas.' 584 

4.  Little  V.  Giles,  118  U.  S.  596,  7  6.  Cummings  v.  Smith,  60- Me.  568. 
S.   Ct.  32,  30  U.   S.    (L.  ed.)    269;  79  Am.  Dec.  629; 

Stone  V.  Bank  of  Commerce,  174  U.  S.  p.  Mutual  L.  Ins.  Co.  v.  O'Donnell. 
412,  19  S.  Ct.  747,  43  U.  S.  (L.  ed.)  146  N.  Y  275,  40  N.  B.  787,  48  A.  s! 
1028;  Prout  v.  SUrr,  188  U.  S.  637,  R.  796. 

23  S.  Ct  398,  47  U.  S.  (L.  ed.)  584;  7.  North  Missouri  R.  Co.  v.  Ste- 
Knott  V.  St.  Louis  Southwesterq  R.  phens,  36  Mo.  ,150,  88  Am.  Dec.  138. 
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that  the  parties  to  a  suit  may  make  t  ^alid  agreement  to  dispense  with 
the  taking  of  evidence,  and  to  accept  the  evidence  taken  and  abide 
by  the  decrees  which  shall  be  entered  in  certain  other  cases  in  which 
the  allegations  of  fact  and  the  contentions  of  law  are  identical  with 
those  in  the  suit  in  question.*    So,  in  the  case  of  a  defense  common 
to  separate  actions,  a  stipulation  that  on  appeal  a  determination  in 
regard  thereto  in  one  case  shall  be  controlling  in  the  other,  but 
which  leaves  open  a  distinct  and  separate  question  in  one  of  the  actions, 
is  valid  and  will  govern  the  appeal.*    And  appeals  and  cross  appeals 
from  decrees  of  a  federal  circuit  court,  entered  in  accordance  with 
stipulations  to  abide  by  any  orders,  judgments,  or  decrees  that  might 
be  entered  in  certain  other  suits,  present  no  questions  for  the  con- 
sideration of  the  federal  supreme  court.*"    But  it  has  been  decided 
that  a  stipulation  that  the  decision  of  an  issue  in  one  case  should  be 
taken  as  the  decision  in  another,  so  far  as  the  issue  was  the  same,  does 
not  make  the  decision  of  the  circuit  court  in  accordance  with  such 
stipulation  binding  upon  the .  United  States  supreme  court.**     It 
seems  that  the  stipulation  in  order  to  be  binding  should  ordinarily 
be  made  in  cases  which  axe  pending  as  distinguished  from  those  mere- 
ly contemplated,**  and  that  where,  as  is  generally  its  case,  the  stipula- 
tion is  entered  into  by  an  attorney  it  must  not  have  been  improvi- 
dently,  fraudulently  or  coUusively  made.**    An  attorney  employed 
by  a  guardian  ad  litem  has  no  general  authority  to  make  such  a 
^stipulation  and  it  does  not  bind  the  minor  unless  approved  and  ratified 
iby  the  court  on  proof  that  it  is  for  the  interest  or  at  least  not  against 
the  interest  of  the  minor.    It  must  also  {^pear  that  the  matters  in 
controversy  in  the  two  actions  were,  so  far  as  the  minor  was  concerned, 
precisely  the  same,  and  that  the  same  guardian  ad  litem  appeared 
for  him  in  both  actions.** 

10.  Veane. — ^The  doctrine  is  recognized  in  many  jvuisdictions  that 
the  parties  to  an  action  in  which  the  court  has  jurisdiction  of  the 
subject  matter  may  make  a  valid  and  binding  agreement  or  'stipula- 
tion to  fix  the  venue  of  the  action  in  a  particular  county.*'  There 
are  also  decisions  to  the  effect  that  a  stipulation  for  the  removal  <rf 

8  Prout  V.  Starr,  188  U.  S.  637,  23  U.  S.  412, 19  S.  Ct  747,  43  U.  8.  (L. 
S.  Ct.  398,  47  U.  S.  (L.  cd.)  584.  ed.)  1028.      • 

9  Eitrss  V.  Commercial  Mut.  Ins.  18.  Eidam  v.  Fumegan,  48  Mum. 
Co.;  1^.  T.  7,  25  N.  E.  1058,  21  53,  50  N.  W.  933,  16  L.R.A.  507. 

A   S   R   716,  10  L.R.A.  684.  14.  Eidam  v.  Finn^an,  48  Minn.  53, 

10 '  Knott  v.  St.  Louis  Southwestern  50  N.  W.  933,  16  L.R.A.  507. 

B  Co.,  230  U.  S.  509,  33  8.  Ct.  984,  57  Note:  21  Ann.  Cas.  584.    And  see 

u!  S.  (L.  «d)  1595.  Infants,  vol.  14,  p.  291  et  seq. 

11.  Little  V.  Giles,  118  U.  S.  596,  7  16.  State    v.    Supenor    Court,    61 

S  Ct  32, 30  V.  S.  (L.  ed.)  269.  Wash.  681,  112  Pac.  927,  Ann,  Cm. 

12   Stone  v.  Bank  of  Commerce,  174  1912C  814  and  note. 
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a  caiue  from  one  ooonty  to  another  waives  an  objection  that  it  was 
not  brou^t  in  th*  proper  county." 

11.  Evidrace  aad  Witnesses. — A  stipulation  which  is  frequently 
Altered  into,  and  which  is  generally  recognized  as  being  within  the 
power  of  attorneys  to  make,  is  one  relating  to  matters  of  evidence,*' 
such  as  agreements  as  to  the  admission  of  certain  papers,*^  news- 
papers,** copies  of  instruments,*"  abstracts  of  title  in  place  of  the 
recwd,*  depositions,'  and  judgments.*  It  has  been  held  that  an  agree- 
ment that  certain  papers  may  be  read  in  evidence  is  a  consent  that  they 
shall  be  .considered  as  legal  evidence.*  And  where  there  was  an  agree- 
ment to  waive  the  introduction  of  original  deeds,  and  consent  by  the 
defendant  to  the  admission  of  copies  "attached  to  the  original  peti- 
tion," the  effect  as  evidence  of  such  copies  is  not  defeated  by  the  fact 
that  they  are  attached  to  the  amended  petition.'  An  agreement  that 
the  defendant  may  use  an  abstract  of  title  as  evidence  without  pro- 
ducing the  record  does  not  preclude  him  from  offering  in  evidence 
the  record  itself,  and  showing  therefrom  that  the  abstract  is  incor- 
rect.* And  the  fact  that  the  parties  in  taking  depositions  agreed  in 
writing  that  all  objections  and  exceptions  to  any  part  of  direct  or 
cross  exsuninations  of  certain  witnesses  might  be  inade  and  submitted 
to  the  court  when  the  depositions  were  offered  will  not  preclude  proof 
of  another  and  verbal  agreement  waiving  certain  statutory  formalities 

16.  Oav    ▼.    Brierfidd    Coal,    etc.,  reU,  95  Tex.  96,  66  S.  W.  177,  93  A.  S. 
Co.,  94  Ala.  303,  11  So.  353,  33  A.  S.  R.  814. 

R.  122,  16  L.R.A.  564.    And  see  gen-      Note:  132  A  S.  B.  167. 

erally,  Vkhuh.  18.  Thompson  v.  Thompson,  91  Ala. 

17.  Vattier  v.  Hiiide,  7  Pet.  252,  8  501,  8  So.  419,  11  L.R.A.  443. 

U.  6.  (L.  ed.)  676;  Tnrno-  v.  Yates,  19.  Parker  v.  Atlantic  Coast  Line  R. 

16  How.  14,"  14  U.  S.   (L.  ed.)  824;  Co.,  133  N.  C.  335,  133  S.  E.  658,  63 

Mutual  L.  Ins.  Co.  ▼.  Harris,  97  U.  S  L.B.A  827. 

331,  24  U.  S.  (L;  ed.)  959;  Knedand  20.  Curl  v.  Watson,  26  la.  35,  96 

▼.  Luce,  141  U.  S.  437,  12  8.  Ct  39,  Am.  Dec  763. 

35  U.  S.  (li.  ed.)  808;  Thompson  v.  1-  Taflnder  v.  Merrell,  95  Ter.  95, 

Thompson,  91  Ala.  501,  8  So.  419,  11  65  S.  W.  177,  93  A.  S.  R.  814.    See 

L.R.A.  443;  St  Louis,  etc.,  R.  Co.  v.  »^  Garrett  v.  HanAue,  53  Ohio  St. 

Webster,  99  Ark.  265, 137  S.  W.  1103,  ^^  ^  £.  E.  256,  35  L.R.A  521.    ^ 

1119,  A^n.  Cas.  1913B  141  and  note  a^,J'!^^.ZkVp^^t^l^r- 

CurlV  Watson,  25  la.  35, 95  Am.  Dec!  f  i^^  « JJ'  f^^^^'  f^'  f  •  ^■ 

phens,  36  Mo.  150,  88  Am.  Dec.  138;  ^ote. 

S*^?l^  Z;,^*^'o-^f3„J;^l  ^L?"  3-  Mutual  L.  Ins.  Co.  v.  Harris,  97 

E.  951,  37  A.  S.  R.  672, 23  L.R.A.  830;  p.  g,  331^  34  U.  S.  (L.  ed.)  959. 

Parker  v.  Atlantic  Coast  Line  R.  Co.,  4,  Thompson  v.  Thompson,  91  Ala. 

133  N.  C.  335, 133  S.  E.  658,  63  L.R.A  goi,  8  So.  419, 11  L.R.A.  448. 

827;  Garrett  v.  Hanshne,  63  Ohio  St.  6.  Curl  v.  Watson,  25  la.  35,  95 

482,  42  N.  E.  266, 36  L.RJL  621;  Long  Am.  Dec.  763. 

V.  GKrdwood,  150  Pa.  St.  413,  24  Atl.  6.  Taffindar  V.  Merrell,  95  Tex.  95, 

711,  23  L.R.A.  33;  Taflimder  t.  Mer-  65  S.  W.  177,  93  A  8.  R.  814. 
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in  the  taking  of  auoh  depoeitiona.'  A  stq>iilati<«  ^ving  permiasion 
to  use  certain  testimony  in  any  future  suit  does  not  bring  into  the 
record  of  the  suit  such  testimony  where  it  is  not  shown  that  it  was 
used  therein.^  Under  a  stipulation  that  the  evidence  of  a  witness 
taken  upon  a  former  trial  on  the  part  of  the  defendant  might  be  read 
subject  to  all  legal  objections,  the  defendant,  who  offers  a  portion 
of  the  direct  examination  in  evidence,  may  be.  compelled  to  read  it 
all,  as  the  legal  objections  intended  by  the  stipulation  were  those  to  be 
made  by  the  party  against  whom  the  evidence,  either  direct  or  on 
cross-examination,  was  offered.* 

12.  Facts  of  Case  Generally. — Counsel  representing  the  parties 
engaged  in  litigation  often  mutually  agree  on  a  certain  state  of  facts, 
which  agreement  is  reduced  to  writing  and  is  ordinarily  filed  in  the 
case.*"  Such  a  stipulation,  the  purpose  of  which  is  to  avoid  unneces- 
sary trouble  and  expense  in  making  proof,**  has  been  regarded  ac- 
cording to  some  decisions  as  in'  the  nature  of  a  special  verdict,  which, 

7.  St.  Louis,  etc.,  E.  Co.  v.  Webster,  County  v.  Mitchell,  131  Ind.  370,  30  N. 
99  Ark.  265,  137  S.  W.  1103,  1119,  E.  409,  15  L.R.A.  520;  Gardiner  v. 
Ann.  Cas.  1913B  141  and  note.  Nutting,  5  Greenl.  (Me.)  140,  17  Am. 

8.  Kneeland  v.  Luce,  141  U.  S.  437,  Dec.  2U;  Moore  v.  Philbriek,  32  Ma 
12  S.  Ct.  39,  35  U.  S.  (L.  ed.)  808.  102,  62  Am.  Dec.  642;  Inloes  v.  Ameri- 

9.  People  V.  Hayes,  140  N.  T.  484,  can  E^ich.  Bank,  11  Md.  173,  69  Am. 
35  N.  E.  951,  37  A.  S.  B.  572,  23  Dec.  190  and  note;  Bimey  v.  New 
L.B.A.  830.  York,  etc.,  Tel.  Co.,  18  Md.  341,  81 

10.  Willard  v.  Wood,  135  U.  S.  309,  Am.  Dee.  607;  MeKenzie  v.  Gleason, 
10  S.  Ct.  831,  34  U.  S.  (L.  ed.)  210;  184  Mass.  452,  69  N.  E.  1076,  100 
Saltonstall  v.  Bussell,  152  U.  S.  628,  A.  S.  B.  566;  Olds  v.  City  Trust,  etc., 
14  S.  Ct.  733,  38  U.  S.  (L.  ed.)  576;  Co.,  185  Mass.  500,  70  N.  E.  1022, 102 
Hyatt  T.  People,  188  U.  S.  691,  23  S.  A.  S.  B.  366;  Smith  v.  Tennyson,  219 
Ct.  456,  47  U.  S.  (L.  ed.)  657;  Hdena  Masa  508,  107  N.  E.  423,  Ann.  Cas. 
Water  Works  Co.  V.  Helena,  195  U.  S.  1916B  121;  Drovers'  Nat  Bank  v. 
383,  25  S.  Ct  40,  49  U.  S.  (L.  ed.)  Blue>  110  Mich.  31,  67  N.  W.  1105,  64 
245;  Haokfleld  v.  United  States,  197  A.  S.  B.  327;  People  v.  Hyatt,  172  N. 
U.  S.  442,  25  S.  Ct.  456,  49  U.  S.  (L.  Y.  176,  64  N.  E.  825,  92  A.  S.  B.  706, 
ad.)  826;  Clason  v.  Matko,  223  U.  S.  60  L.B.A.  774;  Garrett  v.  Hanshue,  63 
646,  32  8.  Ct.  392,  56  U.  S.  (L.  ed.)  Ohio  St.  482,  42  N.  E.  256,  35  L.UA. 
588;  Traqr  v.  Eeed,  38  Fed.  69,  2  321;  Volker-Scowcroft  Lumber  Co.  v. 
L.B.A.  773;  Bott  v.  McCoy,  20  Ala.  Vance,  36  Utah  346,  103  Pac.  970, 
578,  56  Am.  Dec.  223  and  note;  Bar-  Ann.  Cas.  1912A  124;  State  v.  But- 
yey  v.  Thorpe,  28  Ala.  250,  65  Am.  land  R.,  etc.,  Co.,  85  Vt  91,  81  AtL 
Dec.  344  and  note;  Wilcox  v.  San  252,  Ann.  Cas.  1914A  1305;  Sowyer 
Jose  Fruit  Packing  Co.,  113  Ala.  619,  v.  Corse,  17  Grat  (Va.)  230,  94  Am 
21   So.   376;   59   A.    S.   B.   135   and  Dec.  445  and  note. 

note;   Godchaux  v.  Mulford,  28  Cal.  Notes:  99  Am.  De&  480;  132  A.  S. 

316,  85  Am.  Dec.  178;  Denver,  etc.,  R.  B.  157. 

Co.  V.  Hannegan,  43  Colo.  122,  95  Pac.  As  to  submission  of  an  agreed  ease, 

343, 127  A.  8.  B.  100, 16  L.B.A.(N.S.)  see  Agreed  Cask,  vol.  1,  p.  776  et  seq. 

874;  Langel  v.  Bushnell,  197  ID.  20,  11.  Langel  v.  BushneU,  197  lU.  20, 

63  N.  E.  1086,  58  L.E.A,  266;  Rigdon  63  N.  E.  1086,  58  L.B.A.  266;  Gan«tt 

V,  More,  242  lU.  258,  89  N.  E.  992, 134  v.  Hanshue,  53  Ohio  St  482,  42  N.  E. 

A.  S.  B.  328  and  note;  Tippecanoe  266,  35  L.B.A.  321. 
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until  set  aside  by  the  court,  expresses  the  result  of  proof  made  by  the 
parties,  and  is  binding  both  on  them*'  and  the  covui;.**  So  while  the 
jury  may  discredit  testimony,  they  cannot  find  contrary  to  the  admis- 
sions of  the  parties.**  So  a  stipulation  that  an  annexed  statement  is  a 
correct  one  on  motion  for  a  new  kial,  that  upon  it  the  plaintiffs 
motion  was  refused,  also  that  it  contains  the  jud^ooent  roll,  orders  and 
instruoticHis  given  by  the  court,  and  shall  be  used  on  appeal  without 
further  certificate  or  identification,  cures  all  technical  objections  to  the 
transcript;  and  where  no  notice  of  motion  for  new  trial  appears,  the 
court  will  presume  that  one  was  regularly  given.*'  Such  a  statement  is 
also  held  to  operate  as  a  waiver  of  questions  of  pleading  <jt  of  form  of 
action.**  And  on  an  agreed  statement  of  facts,  where  there  is  no 
special  Umitation,  the  defendant  should  have  judgment,  if  the  facts 
would  verify  any  plea  which  would  be  a  bar  to  the  action.*'  An  agree- 
ment of  this  character  should  not,  however,  be  so  construed  as  to 
include  matters  not  clearly  conteinplated  and  fairly  within  the  terms 
of  the  stipulation.  So  an  admission  in  such  an  agreement  that  under 
the  laws  of  another  state  a  claim  has  been  allowed  by  its  courts  against 
a  decedent's  estate  does  not  admit  that  the  claim  is  valid  and  enforce- 
able under  the  laws  of  the  state  where  it  is  sought  to  be  enforced 
against  real  properly  belonging  to  the  estate.** 

13.  Limitation  on  Rale  as  to  Agreed  Facts. — In  its  scope,  an  agree- 
ment as  to  the  facts  should  be  limited  so  as  not  to  extend  beyond  what 
the  parties  thereto  clearly  intended.**  And  if  facts  .are  agreed  upon  and 
the  questions  of  law  alone  are  submitted  to  the  court  for  its  judgment, 
the  court  can  only  respond  to  the  questions  of  law  arising  from  the 
adniitted  facts,  and  will  not  infer  another  fact  and  pronounce  the  law 
arising  thereon.**  •  Nor  is  a  stipulation  of  facts  (m  a  former  trial 
admissible  in  the  second  trial  over  the  objection  of  either  party.*  It 
has  been  hdd  that  the  court  will  not  be  ccmtroUed  by  an  agreement 

12.  MoKenzie  t.  Gleason,  184  Mass.  316,  86  Am.  Dec.  178. 
452,  69  N.  E.  1076,  100  A.  S.  R.  566;       16.  Willard  v.  Wood,  135  U.  S.  309, 
Garrett  v.  Hanshue,  53  Ohio  St.  482,  10  S.  Ct.  831,  34  U.  S.  (L.  ed.)  210; 
42  N.  B.  266,  36  L.R.A.  321.  Saltonstall  v.  Russell,  152  U.  S.  628, 14 

13.  Haekfeld  v.  United  States,  197  S.  Ct.  733,  38  U.  S.  (L.  ed.)  576; 

U.  S.  442,  25  S.  a.  456,  49  U.  S.  (L.  17.  Gardiner  v.  Nutting,  5  Oreenl. 

ed.)  826;  Wilcox  v.  San  Jose  Fruit  (Me.)  140, 17  Am.  Dec.  211;  Moore  v. 

Packing  Co.,  113  Ala.  519,  21  So.  376,  PhUbrick,  32  Me.  102,  52  Am.  Dec. 

69  A  S.  R.  135  and  note;  Inloes  v.  642. 

American  Exch.  Bank,  11  Md.  173,  69  18.  Smith  v.  Smith,  174  HI.  62,  50 

Am.  Dec.  190  and  note;  Olds  v.  City  N.  E.  1083,  43  L.R.A.  403. 

Trust,  etc.,  Co.,  185  Mass.  500,  70  N.  19.  Denver,  etc.,  R.  Co.  v.  Hanne- 

E.  1022,  102  A.'  S.  R.  356.  gam,  43  Colo.  122,  95  Pac.  343, 127  A. 

14.  Inloes  t.  American  Exeh.  Bank,  S.  R.  100,  16  L.R.A.(N.S.)  874. 

11  Md.  173,  69  Am.  Deo.  190  and  note;  20.  Bott  v.  McCoy,  20  Ala.  578,  56 

Biraey  v.  New  York,  etc.,  Tel.  Co.,  18  Am.  Dec.  223  and  note. 

Md.  341,  81  Am.  Deo.  607.  1.  Rigdon  v.  More,  242  111.  256,  89 

15.  Godchaux   v.   Mulford,  26   Ca).  N.  E.  992,  134  A.  S.  R.  328  and  note. 
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concerning  the  legal  effect  of  admitted  facts,*  or  by  one  which  affects 
the  duty  which  the  court  owes  to  the  public.  Thus  it  has  been  de- 
cided that  a  probate  court  cannot  refuse  the  probate  of  a  will  merely 
because  all  the  parties  interested  in  it  have  Altered  into  a  stipulation  , 
that  the  testator  was  of  unsound  mind.'  So,  while  an  agreed  state- 
ment of  facts  in  an  action  at  law  waives  all  questions  of  pleading 
or  of  form  of  action  it  does  not  enable  a. court  of  law  to  assume  the 
jurisdiction  of  a  court  of  equity.*  As  to  the  effect  of  a  stipulaticm 
as  to  facts  a  distinction  has  been  made  where  it  was  intended  to  be 
only  evidential,  for  the  purpose  alone  of  the  particular  proceeding 
then  pending,  in  respect  of  which  it  was  entered  into  merely  to  save 
time  and  as  a  matter  of  convenience,  and  those  cases  where  it  was 
intended  to  be  a  stipulation  of  ultimate  facts  in  the  cause  applicable 
alike  to  all  proceedings  and  trial  thereof,  it  being  declared  that  in 
the  former  case  the  stipulation,  if  admitted,  should  be  r^arded  only 
ua  being  evidentiary  and  not  conclusive  of  the  facts  therein  recited, 
while  in  the  latter  instance  it  should  be  regarded  as  conclusive  as 
to  all  such  facts,  unless  upon  sxifiicient  grounds  it  be  made  to  c^pear 
to  the  court  why  either  or  both  of  the  parties  ought  to  be  relieved 
from  the  effects  of  the  stipulation  or  be  aUowed  to  withdraw.' 

14.  Waiver  of  Jury  TriaL — ^Parties  to  an  action  may  in  some  cases 
by  a  valid  stipulation  waive  their  right  to  a  trial  by  jury,*  the  prom- 
ise of  each  being  a  sufficient  consideration  for  such  an  agreement. 
And  the  death  of  a. judge  before  decision  of  a  case  tried  before  him 
without  a  jury  will  not  relieve  a  party  from  a  stipulation  of  this  char- 
acter, since  it  must  be  construed  to  mean  a  trial  before  such  judges 
as  may  happen  to  be  on  the  bench  when  the  case  is  called.^  But  it 
has  been  held  that  the  parties  cannot  stipulate  that  the  issues  of  a 
cause  in  the  original  juiisdiction  of  the  supreme  court  shall  be  tried 
by  the  court  when  the  supreme  court  has  sent  the  cause  to  a  sub- 
ordinate court,  with  explicit  directions  to  try  the  issues  of  fact  by 
submitting  them  to  a  jury.*  Although  according  to  some  decisions, 
if  there  is  a  waiver  of  a  jury  it  will  be  presumed  to  have  been  general 
and  not  confined  to  the  term  at  which  it  was  made,*  it  has  been  de- 

2.  Swift  V.  Hocking  Valley  R.  CJo.,  6.  Shankland  v.  Washington,  5 
243  U.  S.  281,  37  S.  a.  287,  61  U.  S.  Pet.  390,  8  U.  8.  (L.  ed.)  166;  Hurt 
(L.  ed.)  722.  V.  Hollingsworth,  100  U.  S.  100,  25  U. 

3.  In  re  Dardis,  135  Wis.  457,  115  S.  (L.  ed.)  569.  Generally  as  to 
N,  W.  332, 126  A.  S.  E.  1033, 15  Ann.  waiver  of  juiy  trial,  see  JtniY,  vol.  16, 
Cas.  740,  23  L.E.A.(N.8.)    783  and  p.  217  et  aeq. 

note.  7.  Lanahan  v.  Heaver,  77  Md.  605, 

4.  WiUard  ▼.  Wood,  136  U.  S.  309,  26  Atl.  866,  20  L.R.A'.  750. 

10  S.  Ct.  831,  34  U.  S.  (L.  ed.)  210.  8.  Miiehel  Brewing  Co.  v.  Stetc.  19 

5.  Volker-Scowcroft  Lumber  Co.  v.  S.  D.  302, 103  N.  W.  40,  70  L.B.A.  911. 
Vance,   36   Utah  348,   103  Pac.   970,  9.  Boalow   v.    Shenberger,   52  Neb. 
Ann.  Cas.  1912A  124,  24  L.B.A.(N.S.)  164,  71  N.  W.  1012,  66  A.  S.  E.  487. 
32L 
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cided  that  where  such  a  stipulation  is  made  it  does  not  amount  to  a^ 
waiver  of  a  jury  on  a  second  trial  after  the  judgment  has  been  re- 
versed and  the  cause  remanded.** 

15.  Compromise  or  Submission  to  Arbitration. — ^The  validity  and 
eflPect  of  compromise  agreements  by  parties  or  their  attorneys  are  dis- 
cussed at  length  elsewhere  in  this  work,**  as  are  the  principles  gov- 
erning agreements  to  submit  controversies  to  arbitration.**  A  stip- 
ulation in  an  arbitration  agreement  in  a  pending  action,  by  which 
the  defendant  binds  his  legal  representatives  to  abide  by  the  award, 
will  not  empower  the  court,  upon  his  death,  to  revive  the  action 
against  his  legal  representatives  so  as  to  bind  his  exeoutors  and  estate 
in  another  jurisdiction.*' 

16.  Verdict. — ^A  stipulation  that  the  jury  niay  when  they  have 
agreed  on  their  verdict,  if  the  court  should  not  then  be  in  session, 
sign  and  seal  the  same  and  deliver  it  to  the  officer  in  charge,  and  dis- 
perse, is  equivalent  to  an  agreement  that  the  court  may,  when  the 
sealed  verdict  is  handed  in  by  the  officer,  open  it,  in  the  absence  of 
the  jury,  and  reduce  it  to  proper  form.  Such  stipulation  is  also  a 
waiver  of  the  right  to  poll  the  jury  if  they  should  not  be  in  court.** 
An  oflPer  by  the  prosecuting  attorney  to  consent  to  a  verdict  of  not 
guilty  as  to  certain  defendants  for  the  purpose  of  shortening  the 
case,  upon  an  indication  that  there  would  be  no  argument  to  the  jury 
as  to  the  other  defendants,  may  properly  be  withdrawn  where  coun- 
sel for  the  latter  announce  that  they  will  argue  the  case.** 

17.  Judgment — ^The  subject  of  consent  judgments  is  discussed 
elsewhere  in  this  work,**  as  is  the  efffect  of  a  atipulalSofi  i#r  judgment 
on  the  light  to  costs.**  The  general  rule  that  judgments  are  not  open 
to  collateral  attack  applies  in  the  case  of  judgments  by  stipulation.** 
So,  a  judgment  entered  upon  stipulation  of  the  parties  in  a  proceed- 
ing to  determine  the  rights  to  a  residuary  estate  under  a  will  is  not  sub- 
ject to  attack  by  a  separate  proceeding  to  set  it  aside  because  of  the 
fraudulent  nature,  of  one  of  the  claims  presented  and  recognized 
by  the  judgment.*"  A  party  may  bind  himself  by  a  stipulation  in 
open  court  that,  in  consideration  of  the  adverse  party's  consent  to 

10.  Note:  134  A.  S.  E.  330.  15.  State  v.  McLean,  121  N.  C.  589, 

11.  See  Attorneys  at  Law,  vol.  2,  28  S.  E.  140,  42  L.R.A.  721. 

p.  925  et  seq. ;  Compromise  and  Set-  W.  See  Attorneys  at  Law,  vol.  2,  p. 
TLEMENT,  vol.  5,  p.  877  et  seq.  992  et  aeq. ;  Judgments,  vol.  15,  p.  643 

12.  See   Arbitration   and   Award,  et  seq. 

vol.  2,  p.  350  et  88%. ;  Attorneys  at  17.  See  Costs,  vol.  7,  p.  785. 

Law,  vol.  2,  p.  991  et  seq.  18.  Note:  36  L.R.A.(N.S.)  987.  For 

13.  Brown  v.  Fletcher,  146  Mich,  a  full  discussion  of  the  question  of  col- 
401,  109  N.  W.  686,  123  A.  S.  R.  233,  lateral  attack  on  judgments,  see  Judo- 
15  L.R.A.(N.S.)   632.  ments,  vol.  15,  p.  835  et  seq. 

14.  Koon  V.  Phoenix  Mut.  L.  Ins.  19.  Crouse  v.  McVickar,  207  N.  T. 
Co.,  104  U.  S.  106,  26  U.  S.  (L.  ed.)  213,  100  N.  E.  697,  45  L.R.A.(N.S.) 
670.  1159. 
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tt  continuance,  no  judgment  which  might  be  obtained  in  a  pending 
suit  in  another  jurisdiction  shall  be  pleaded.*" 

18.  AppeaL — ^It  is  competent  for  attorneys  conducting  an  appeal 
to  enter  into  stipulations  in  matters  relating  to  procedure^  Thus  it 
seems  that  an  attorney  may,  after  judgment  has  been  entered,  agree 
as  to  an  extension  of  time  in  which  to  perfect  an  appeal.*  And  it 
has  also  been  decided  that  an  attorney  may  waive  his  client's  right 
of  appeal  by  an  agreement  of  record,*  although,  in  the  latter  case, 
the  court  has  power,  in  case  of  fraud  or  mistake,  to  relieve  a  party 
from  the  efiFects  of  such  an  agreement.*  It  is  the  generally  accepted 
rule  that  counsel  cannot  by  stipulation  or  agreement  give  to  the 
appellate  court  the  right  or  jurisdiction  to  pass  upon  a  question  not 
raised  by  proper  exception  in  the  lower  court,  i£  a  case  where  such 
exception  would  otherwise  be  necessary.* 

20.  Brooklyn  Min.,  etc.,  Co.  v.  Mil-  2.  Pike  v.  Emerson,  5  N.  H.  393,  22 

ler,  227  U.  S.  194,  33  S.  Ct.  251,  57  U.  Am.  Dec.  468. 

S.  (L.  ed.)  478.  Note:  132  A.  S.  B.  18L 

1.  Note:  132  A.  S.  R.  181.    As  to  S.  Pike  v.  Emerson,  5  N.  H.  393, 

stipulations  as  conferring  jurisdiction  22  Am.  Dec.  468. 

on  appdlate  court,  see  Ajfkal  and  4.  See  Apfxal  and  Bbbob,  vol.  2,  p. 

Ebbob,  toL  2,  p.  74.  74. 


STOCK  AND  STOCKHOLDERS 

See  CoBPOBATiOKS,  voL  7,  p.  1. 


STOCK  BROKERS 

See  Bbokebs,  voL  4,  p.  240. 


STOCK  EXCHANGES 

8m  BxoHANOBa,  vcL  10,  p.  1190. 
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STOPPAGE  IN  TRANSITU 

8m  Cabbiebs,  vol.  4,  pp.  848,  869;  Sales,  voL  2A,  p.  129. 


STORE  ORDER  ACTS 

See  Labor,  toI.  16,  p.  501 


STRAYS 

Bm  Anixalb,  toL  1,  p.  HA 
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STREET   RAILWAYS 

I.  Introductory 

II.  Street  Railway  Cokpobations 

III,  Street  Franchise 

IV.  Construction,  Equipment  and  Maintenanoi 
V.  Regulation 

VI.  Rights  of  Abutting  Owners 
VTl.  Operation 

VIII.  Injuries  to  Trespassers  and  Invitbbs 
IX.  Injuries  to  Users  of  Streets 
X.  Contributory  NBcajasNCB  of  Person  Injui 
XI.  Pbocbdubb 


I.  Introductory 

1.  Deflnitions,  Nature  and  Purpose 

2.  Street  Railways  and  Commercial  Railroads  Distinguished 

3.  Subways  and  Elevated  Railways 

4.  Interurban  Railroads 

5.  "Railroad"  as  Including  Street  Railway 

6.  Application  of  GeneraTlaws  Relating  to  Railroads 

7.  Publio  Ownership;  Street  Railway  as  Realty  or  Personalty 

II.  Street  Railway  Corporations 

Oboanikation  asd  Powers 

8.  In  Oeneral 

9.  Character  of  Corporation 

10.  Forfeiture  of  Charter 

11.  Powers  Generally 

12.  Adoption  and  Enforcement  of  Boles  and  Regulations  GoieraOy 

13.  Transfers 

14.  Routing  Cars;  Schedule 

Salbs;  LiEass  akd  Tbattio  CoNTRAon;  Cohboudatiov 

15.  Sale 

16.  Rights,  Duties  and  Liabilitiee  of  Vendee 

17.  Leases 
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18.  TrafSe  Contraete 

19.  Consolidation 

MOKTGAOBS  AND  LiKKS 

20.  In  Genrral 

21.  Priority  between  Mortgages  and  Other  Claims 

m.  Street  FranchlM 

Ik  Genesal 

22.  Necessity 

23.^  Power  of  State  to  Grant 

24.  Power  of  Municipality  to  Grant 

25.  Validity;  Constraction 

26.  Ezelusive  Grants 

27.  Conflicting  Grants 

28.  Consent  of  Municipal  Antitoritiee 

29.  Consent  of  Abutting  Owners 

30.  Conditions  and  Restrictions 

31.  Aoceptanee  of  Grant 

32.  AppUcation  for  Grant;  Submission  to  Tot* 

33.  Duration  of  Franchise 

34.  Tsurpation  of  Franchise 

Chabaofeb  and  Extbkt  of  Rights  Aoquibk) 

35.  Nature  of  Rights 

36.  Extent  of  Company's  Interest  in  Streets  Generally 

37.  Use  of  Toll  Roads,  Bridges,  and  Tracks  of  Other  Railways 

38.  Rights  and  Duties  as  to  Additional  and  Supplemental  Constm^oil 

EzXINaUISHUENT  OV  FSAKCfHISS 

39.  In  General 

40.  Forfeiture  Clause  as  Self  Executing 

41.  Revocation  of  Franebise 

42.  Proceedings  to  Enferee  Forfeiture 

IV.  Construction,  Equipment  and  Mainte&aiiM 

In  Gbnsraxi 

43.  Duty  to  Construct 

44.  Motive  Power;  Rolling  Stock 

45.  Insufficient  and  Defective  Equipment 

Makner  Ain>  TiuB  or  CoNSTRDonoa' 

46.  In  General 

47.  Construction  and  Repair  of  Tracks 

48.  Guard  Rails  and  Switches 

49.  Liability  as  Dependent  on  Knowledge  of  Defects 

50.  Interference  with  Surface  Waters:  Removal  of  Shade  Trees 
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CrOSSINO  OtHIS  RilLBOiiOS 

51.  Right  to  Cross 

52.  Constraetioii  and  Maintenance  of  Crossing;  Ovea^ead  Crossing 

Restobatiok  iin>  Maintenanob  ov  Stbkbt 

53.  In  Absence  of  Contract  or  Ordinance 

54.  Under  Contract  or  Ordinance 

55.  Time  for  Repavement;  Neeesaity  for  Notice;  Mandamus 

56.  Liability  for  Repairs  Made  by  City  or  Paving  Company 

67.  liability  to  Person  Injured  by  Defective  Street 

68.  Right  of  City  to  Judgment  Over  against  Company 

v.  Regulation 

Bt  State 
58.  In  Oeneral 

60.  Statutes  Requiring  Protection  for  Motoimaa 
6L  Fares;  Service;  Speed;  Safety  Appliamoss 

Bt  Mmno^AUR 

62.  Power  to  Regulate 

63.  Validity 

64.  Construction 

65.  License  Fees  and  Taxes 

66.  Rates,  Tickets  and  Transfer! 

67.  Roadbeds  and  Tracks  Generally 

68.  Sprinkling 

69.  Fenders;  Guard  Wires 

70.  Seats  and  Inclosed  Vestibules  for  MotormeB;  Bnkat 

71.  Employees;  Routing;  Schedules;  Speed 

72.  Stops,  Warnings  and  Lookouts 

73.  Enforcement 

VL  Rights  of  Abatting  Owners 

74.  Street  Railways  as  Obstruction  or  Additional  Uervitudo 

75.  Elevated,  Interurban  and  Freight  Railways 

76.  Right  to  Damages  for  Interference  with  Property 

77.  Interferenoe  with  lugress  and  Egress 

78.  Rig^t  to  Injunction  Generally 

79.  Necessity  that  Injury  Be  Special,  Immediate  and  Substantial 

80.  Circumstances  Authorizing  Injiuietion 
8L  Parties;  Defenses 

Vn.  Operation 

Ih  Gsneral 

82.  Duty  to  Operate 

83.  Compelling  Operation  by  Mandamus 

84.  Care  Required  in  Operation  Generally 

85.  Employment  of  Competent  Motormen 

86.  Movement  and  Speed  of  Cacs 
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87.  Care  at  Street  lateneotions  and  Railroad  Orossiiigt 

88.  Signals,  Lights  and  Lookouts 

89.  Approaching  and  Passing  Other  Cars 

90.  Derailment 

91.  Application  of  Law  of  the  Road 

92.  Care  Required  in  Use  of  Electricity 

99-  Injury  to  Telephone  and  Telegraph  Wires  by  Induction  and  Conduction 
.  94.  Fnghtening  Horses  Generally 

95.  Liability  Where  Fright  Caused  by  Ordinary  Movements  and  Noises 

RlOHTS  OV  PUBLIO  VX  IJSS  OV  TbACKS 

96.  In  General 

97.  Extent  of  Streejt  Car's  Preferential  Right  to  Use  of  Track 

98.  Rights  at  Street  Intersections 

Obstbuctions  in  Stoket  iKD  DnscnvK  EQUiPifaNT 

99.  Obsructions  in  Street  Generally 
100.  Clearing  Tracks  of  Snow 

lUL  Removing  Nuisance  from  Trsdn 


VIIL  Injuries  to  Trespassers  and  Inviteei 

102.  Injuries  to  Trespassers  Generally;  Trespassing  Childia 

103.  'Injuries  Inflicted  in  Removing  Trespassers 

IZ.  Injuries  to  Users  o/  Streets 


Ik  Obnbuii 

104  Liability  as  Dependent  on  Negligence;  Degree  of  Caz*  Beqniifld 

105.  Rate  of  Speed  as  Negligence 

106.  Negligence  at  Crossings 

107.  Warnings,  Lights,  and  Lookont 

108.  Rounding  Curves 

109.  Injuries  Caused  by  Elevated  Roads 

110.  Violation  of  Statute  or  Ordinance  as  Negligence 

111.  Violation  of  Rules  of  Company  as  Negligence 

112.  Necessity  that  Violation  of  Ordinance  or  Rule  Be  Proximate  Cansa 

113.  Injury  to  Animal  or  Vehicle  on  or  Near  Track  *  • 

114.  Duty  as  to  Slowing  Down  and  Stopping 

115.  Injuries  to  Animals  Not  under  Control  of  Owner 

116.  Persons  Working  in  Streets 

Durr  AS  to  Pebsoxs  Discovered  in  Dangerous  Posmov 

117.  In  General 

118.  Effect  of  Concurrent  Contributory  Negligence 

119.  Defective  Equipment  as  Imposing  Liability 
TJ2ff.  Duty  to  Slow  Down  or  Stop  Generally 

121.  Persons  Driving  or  Walking  Along  Track;  Working  on  Track 

122.  Persons  Approaching  Track 

123.  Duty  as  to  Children 
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§  1  STREET  RAILWAYS  25  R.  0.  I* 

X.  CMttribatory  Negligence  of  Persm  Injured 

124.  In  General 

125.  Age  and  Mental  Capacity  of  Person  Injured  Generally 

126.  Presumption  as  to  Capacity 

127.  Effect  of  Physical  Disability  or  Intoxication 

128.  Acts  in  Emergency;  Attempt  to  Rescue  Others 

129.  Right  to  Rely  on  Performance  of  Duty  by  Railway  ^         ' 

130.  Duty  to  Stop,  Look,  and  Listen 

131.  Failure  to  Look  and  Listen  as  Negligence  Per  Se 

132.  Place  for  and  Extent  of  Looking 

133.  Crossing  Track  at  Street  Intersection 

134.  Going  Around  End  of  Car 

135.  Crossing  Track  in  Front  of  Car  Seen  Approaehing 

136.  Crossing  Track  in  Country  or  Thinly  Populated  Distriet 

137.  Standing  Near  Track 

138.  Walking  on  or  Near  Tracks 

139.  Working  in  Street 

140.  Driving  on  Track  Generally 

,  141.  Vehicles  Crossing  Track  I 

142.  Fire  Apparatus  Crossing  Track  J 

143.  Imputing  Negligence  of  Driver  to  Other  Ooenpants  of  Vehicle  ' 

144.  Leaving  Borad  at  Yeiiicle  in  Street 

XI.  Procedure 

145.  Pleading 

146.  Admissibility  of  Evidence  Generally 

147.  Admissibility  of  Rule  of  Company  for  Guidance'  of  Employees 

148.  Presumptions  and  Burden  of  Proof 

149.  SufSciency  of  Evidence  Generally 

150.  Positive  and  Negative  Testimony 

151.  Res  Ipsa  Loquitur 

152.  Questions  for  Jury;  N^ligence  of  Defendant;  Proximate  Ganae 

153.  Contributory  Negligence 

154.  Damages 

I.  Introductory  '^^l  . 

\.  Definitions,  Nature  and  Purpose. — A  street  railway  is  '  ^  '^^ 
name  signifies,  a  railway  on  a  street,  to  facilitate  its  use  as  a  \^^^  f°' 
persons  to  pass  from  one  point  to  another  in  a  city  or  throuW^  ''•* 
Street  cars  are  little  more  than  carriages  for  transportation  df  P*^ 
sengers,  propelled  over  fixed  tracks,  to  which  their  wheels  are  ad^*^'^' 
and  as  a  convenient,  comfortable,  and  economical  mode  of  conPy' 
ance  their  use  has  become  well  nigh  universal  in  cities.*    The  /'^'^ 

1.  Bloxham  v.   Consumers'  Electric  Kentucky  Traction  Co.,  117  Kv  -n 

light,  etc.,  St.  E.  Co.,  36  Fla.  519,  77  S.  W.  674,  111  A.  S.  R.  230  4ah 

18  So.  444,  51  A.  S.  R.  44,  29  L.R.A.  Cas.  445,  63  L.R.A.  637;  Towiaen^l 

507;  Ashland.  ete„  St.  R.  Co.  v.  Fanlk-  CirelevUIe,  78  Ohio  St.  122.  sTv  i 

ner,  106  Ky.  332,  45  S.  W.  235,  51  S.  792,  16  L.RA.(N.S.)  914  '    , 

W.    806,  43  L.R.A.  554;  Diebold  v.       2.  Montgomery  v.  Santa  Ana  W«,f1 
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26  E.  C.  L.  SKIEET  RAILWAYS  S  2 

tinotive  featons  of  street  railways  are  that  they  pass  along  and  are 
constructed  on  established  streets  and  highways ;  •  that  their  tracks 
usually  conform  to  the  grade  of  the  street  so  as  to  cause  little  or  no 
interference  with  pedestrians  and  vehicles,*  but  rather  facilitate 
travel,*  and  thus  aid  the  use  for  which  the  street  was  created ;  •  that 
they  carry  passengers  from  one  point  to  another  in  a  city  or  town, 
and  to  and  from  the  suburbs  of  a  city  or  town — ^in  otix&c  words, 
th^  are  used  for  through  travel  as  well  as  for  local  travel ; '  tiiat  their 
cars  stop  frequently  and  at  street  crossings  for  the  purpose  of  allow- 
ing passengers  to  board  or  to  leave ;  •  that  they  generally  cany  only 
passengers  and  no  frei^t,*  and  that  they  usually  run  cars  separate- 
ly.** The  accommodation  of  travelers,  of  all  who  have  occasion  to 
use  them,  at  certain  rates  of  fare,  is  the  leading  object  and  pubhc 
benefit  for  which  these  special  modes  of  using  the  highway  axe 
granted,  and  not  the  profit  of  the  proprietors.  The  profit  to  the 
proprietors  is  a  mere  method  of  compensating  them  for  their  outlay 
of  capital  in  providing  and  keeping  up  this  public  easement.** 

2.  Street  Railways  and  Commercial  Railroads  Distinguished. — A 
street  railway  in  its  inception  is  a  purely  urban  institution.     It  is 

minster    B.    Co,    104    Cal.    186,   37  Co.,  227  lU.  485,  81  N.  E,  544,  118 

Pac.  786,  43  A.  S.  R.  89,  25  L.RJL.  A.  S.  R.  284,  reversing  128  lU.  App. 

654.  77. 

3.  MontgiHiiflry  v.  Santa  Ana  West-  Note:  4  Ann.  Cas.  450. 
minster    R.    Co.,    104    Cal.    186,    37  7.  Note:  Ann.  Cas.  1913C  579. 
Pac.  786,  43  A.  S.  R.  89,  25  L.R.A.  8.  Blozham  v.  Consumers'  Electric 
654;  Anrora  v.  Elgin,  etc.  Traction  Light,  etc,  St.  B.  Co.,  36  Fla.  519,  18 
Co.,  227  IlL  485,  81  N.  E.  544,  118  So.  444,  61  A.  S.  R.  44,  29  L.R.A. 
A.  S.  R.  284;  Baltimore  v.  Baltimore,  507. 

etc,  Pass.  R.  Co.,  84  Md.  1,  35  Atl.  Notes:  4  Ann.  Cas.  450;  Ann.  Cas. 

17,  33  L.R.A.  503;  Thompson-Houston  1913C  579. 

Electric  Co.  V.  Simon,  20  Ore.  60,  25  9.  Montgomery  v.  Santa  Ana  West- 

Pae.  147,  23  A.  S.  R.  86,  10  L.R.A.  minster    R.    Co.,    104    Cal.    186,    37 

251.  Pac  786,  43  A.  S.  B.  89,  25  LJl.A. 

Notes:  4  Ann.  Cas.  449;  Ann.  Cas.  654;  Bloxham  v.  Consumers'  Electric 

jc,                1913C  879.  Light,  etc.,  St.  R.  Co.,  36  Fla.  619,  18 

4.  Bloxham  v.  Consumers'  Electric  So.  444,  51  A.  S.  R.  44,  29  LiJt.A.  507; 
»  Light,  «tc.,  R.  Co.,  36  Pla.  519,  18  So.  Aurora  v.  Elgin,  etc.  Traction  Co., 
rou^  444  »  A.  S.  R.  44,  29  L.R.A  507;  227  111.  485,  81  N  E.  544, 118  A.  S.  R. 
)n  o            Nich<tls  V.  Ann  Arbor,  etc.,  St.  R.  Co.,  234-  Punk  v  St  Paul  City  R  Co    61 

6  adai        Hyi^ch.  361,  46  N.  W.  538, 16  L.R.A.  jjj„'„  435^  g3  j^'  y^  j^^^  gg  a.  b.  R. 

)f  couN    y^^^^.  4  ^   Cas.  446;  Ann.  Cas.  ««»'  L'^-^.V 97' T^^sli  ST  w' 
The         1913C  579.  f "V J^J'  ^o^l'  IIJ^"  '^  ^®  ^-  ^• 

5.  Snyder  v.  Ft.  Madison  St.  R.  Co.,  ^'  ^^  ^•/•.  ^-  "T"    .«,     a        n 

7  KvM    1105  la.  284,  75  N.  W.  179,  41  KR.A.  ,„?^ote8:  4  Ann.  Cas.  450;  Ann.  Cas. 
930  4  ArJ'B^;  St.  Paul  v.  Great  Northern  B.  ^^J^C  579. 

WiMnd^Co.,  138  Minn.  25,  163  N.  W.  788,       10-  Note:  4  Ann.  Cas.  450. 
7^N   1  LR.A.  1917P  485.  11-  Citizens'  Coach  Co.  v.  Camden 

-,  o^  !^-  *■      jj^jg.  4  ^^  c^  450  Horse  E.  Co.,  33  N.  J.  Eq.  267,  36 

Ana  West-    '•  •^'''<'™  ''•   Elgin,  etc,  Traction  Am.  Bep.  542. 
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§  2  STREET  RAILWAYS  26  B.  C.  L. 

intended  to  facilitate  travel  in  and  about  the  city  from  one  part  of 
the  municipality  to  another,  and  thus  relieve  the  sidewalk  of  foot 
passengers  and  the  roadway  of  vehicles.  It  is  thus  an  aid  to  the 
exercise  of  the  easement  of  passage;  strictly  a  city  conveyance,  for 
the  use  of  the  city,  by  people  living  or  stopping  therein,  and  fully 
under  the  control  of  the  municipal  authorities,  who  have  been 
endowed  with  ample  power  for  that  purpose.**  Speaking  generally, 
then,  a  street  railway  is  local,  derives  its  business  from  the  streets 
along  which  it  is  operated,  and  is  in  aid  of  the  local  travel  upon  those 
streets ;  while  a  commercial  railway  usually  derives  its  business,  either 
directly  or  indirectly,  through  connecting  roads,  from  a  large  area 
of  territory,  and  hot  from  the  travel  on  the  streets  of  those  cities, 
either  terminal  or  way  stations,  along  which  they  happen  to  be 
constructed  and  operated.  In  fact,  so  far  from  being  an  aid, or 
advantage,  they  are  a  positive  impediment  to  the  travel  on  such 
streets.**  A  marked  difference  between  the  two  systems  is  that 
a  commercial  railway  often  carries  long  trains  of  passenger  and 
freight  cars  over  its  line,  and  Is  not  intended  at  all  for  the  accommo- 
dation of  the  pubUc  desiring  to  go  from  one  portion  of  the  city 
to  the  other,  while  a  street  railway  ordinarily  uses  one  car,  and 
facilitates  the  transportation  of  passengers  desiring  to  go  only  short 
distances  between  different  points  in  the  city.**  The  fact  that  a 
railroad  is  incorporated  under  a  general  railroad  law  has  been  held 
to  determine  its  character  as  a  commercial  railroad ;  and  conversely 
that  a  railway  has  been  constructed  under  authority  of  an  act 
relating  to  street  railways  has  been  held  conclusive  of  its  char- 
acter as  a  street  railway.**  The  fact  that  a  railroad  company  organ- 
ized for  the  purpose  of  transporting  passengers,  freight,  and  express 
matter,  for  the  advancement  of  commerce  between  towns  and  cities 
within  a  state,  or  between  towns  and  cities  within  different  states,  is 
obliged,  in  order  to  accomplish  the  corporate  purposes  of  its  crea- 
tion, to  have  terminal  points,  as  passenger  or  freight  depots,  to 
reach  which  it  is  necessary  to  lay  its  tracks  along  the  streets 
within  a  city  or  town,  does  not  make  it  a  street  railway,  and 
impress  upon  it  a  local,  intramural   character.**     The   character 

12.  Birmingham  Mineral  B.  Co.  v.  Note:  4  Ann.  Cas.  450. 

Jacobs,  92  Ala.   187,  9   So.   320,  12  14.  Southern    R.    Co.    v.    AtUnta 

L.E.A.    810;    Diebold    v.    Kentucky  Rapid-Transit   Co.,   Ill  Ga.   679/^ 

Traction  Co.,  117  Ky.  146,  77  S.  W.  S.  E.  873,  51  L.RA.  125;  Thompson- 

674,  111  A.  S.  R.  230,  4  Ann.  Cas.  Houston  Electric  Co.  v.  Simon,  20  Ore. 

445,  61  L.R.A.  637;  Zehren  v.  Mil-  60,  25  Pac.  147,  23  A.  S.  R.  86,  10 

wankee  Electric  Ry.,  etc,  Co.,  99  Wis.  L.R.A.  251. 

83,  74  N.  W.  538,  67  A.  S.  R.  844,  4L  16.  Note:  4  Ann.  Cas.  460. 

L.R.A.  6Z5.  16.  Diebold   v.   Kentucky   Traction 

IS.  State  ▼.  Dnlnth  Gas,  etc.,  Co.,  Co.,  117  Ky.  146,  77  8.  W.  674,  111 

76  Minn.  96,  78  N.  W.  1032,  67  L.R.A.  A.  S.  R.  230,  4  Ann.  Cas.  445,  63 

63.  LJLA.  637. 
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of  a  street  railway  is  not  changed  by  the  fact  that  it  carries  goods  and 
express  matter.*'  The  distinction  between  a  street  railway  and  the 
railrocul  of  commeroe  is  indicated  in  the  manner  of  construction,' 
<^ration,  and  equipment,**  bnt  the  motive  power  employed  is  not 
a  feature  distinguishing  a  street  railway  from  a  commercial  rail- 
road,** as,  unless  restricted,  a  street  railway  may  xae  any  power  it 
deems  fit  and  appropriate.'*  In  determining  whether  a  railroad 
belonp  to  one  class  <nr  the  other,  it  is  the  nature  of  the  use  which 
controls,  without  regard  to  the  kind  of  motive  power,  whether  animal 
or  mechanical.* 

3.  Subways  and  Elevated  Railways. — ^Whether  a  railway  is  a 
street  railway  does  not  depend  on  its  position  with  regard  to  the  sur- 
.  face  of  the  street,'  and  the  fact  that  a  railroad  is  beneath  the  sur- 
face of  the  street  is  not  in  and  of  itself  sufficient  to  determine  its  char- 
acter.* Passenger  subways  are  generally  classed  as  street  railways,* 
because,  they  subserve  street  purposes  and  reap  the  benefit  of  street 
easements  and  occupy  and  modify  the  street  surface.*  Under  an 
ordinance  providing  that  the  city  shall  deposit  a  certain  fund  "to 
be  kept  and  used  for  the  purchase  and  construction  of  street  rail- 
ways by  said  city,"  such  fund  may  be  used  for  the  construction  of 
subways  for  street  railroads.*  Elevated  railways  are  also  generally 
floated  by  the  courts  as  street  railways,'  though  an  elevated  railroad 

17.  Note:  4  Ann.  Cas.  450.  S.  Note:  Ann.  Cas.  1913C  681. 

18.  Diebold  v.  Kentud^  Traetion  S.  Batsaloux  t.  Chicago,  245  HI.  598, 
Co.,  117  Ky.  146,  77  S.  W.  874,  111  92  N.  E.  525,  19  Aim.  Cas.  255. 

A.  8.  R.  230,  4  Ann.   Cas.  445,  63       Note:  Ann.  Cas.  1913C  581. 
L.R.A.   637;   Nichols  v.  Ann  Arbor,       4.  New  York  Underground  R.  Co. 

etc.,  St.  R.  Co.,  87  Mich.  361,  49  N.  v.  New  York,  193  U.  S.  416,  24  S.  Ct 

W.  538,  16  L.B.A.  371.  494,  48  U.  S.  (L.  ed.)  733;  Barsaloni 

Note:  Ann.  Cas.  1913C  582.  v.  Chicago,  245  lU.  598,  92  N.  E.  525, 

19.  Sonthem  R.  Co.  ▼.  Atlanta  19  Ann.  Cas.  255;  People's  Rapid 
Rapid  Transit  Co.,  Ill  Ga.  679,  36  S.  Transit  Co.  ▼.  Dash,  125  N.  Y.  93,  26 
E.  873,  51  L.R.A.  125;  Diebold  v.  Ken-  N.  E.  25,  10  L.R.A.  728. 

tucky  Traction  Co.,  117  Ky.  146,  77  Note:  4  Ann.  Cas.  450. 

S.  W.  674,  111  A.  S.  R.  230,  4  Ann.  5.  Barsaloux  v.  Chicago,  245  ID.  598, 

Cas.  445,  63  L.R.A.  637.  92  N.  E.  525, 19  Ann.  Cas.  255. 

Notes:  4  Ann.  Cas.  450;  Ann.  Cas.  6.  Baisaloiuc  t.  Chicago,  246  HI.  598, 

1913C  583.  92  N.  E.  625, 19  Ann.  Cas.  255. 

20.  Note:  4  Ann.  Cas.  450.  7.  Doane  v.  Lake  St.  EL  R.  Co.,  165 
1.  Bloiham  v.   Consumers'  Electric  lU.  511,  46  N.  E.  520,  56  A.  S.  R.  265, 

Light,  etc.,  SL  R.  Co.,  36  Pla.  519,  18  36  L.R.A.  97;  Barsaloux  v.  Chicago, 

So.  444,  51  A.  S.  R.  44,  29  L.R.A.  507;  245  lU.  598,  92  N.  E.  525, 19  Ann.  Cas. 

Diebold  v.  Kentucky  Traction  Co.  117  255;    Freiday    v.    Sioux    City   Rapid 

Ky.  146,  77  S.  W.  674,  111  A.  S.  R.  Transit  Co.,  92  la.  191,  60  N.  W.  656. 

230,  4  Ann.  Cas.  445,  63  L.RA.  637;  26  L.R.A.  246;  People's  Rapid  Transit 

People's  Rapid  Transit  Co.  v.  Dash,  Co.  v.  Dash,  125  N.  Y.  93,  26  N.  E.  25, 

125  N.  Y.  93,  26  N.  E.  25,  10  L.R.A.  10  L.R.A.  728. 
728.  Notes:  4  Ann.  Gas.  450;  Ann.  Caa 

Note:  Ann.  Cas.  1913C  68L  1913C  SSL 
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moorporated  under  a  general  railroad  law  and  not  confined  to  the 
highway  has  been  held  not  to  be  a  street  railroad.*  So  on  devated 
hiilway  running  above  a  street  and  operated  by  steam  power  has  been 
classed  as  a  railroad  and  not  a  street  railway  within  a  statute  requir- 
ing railroads  to  compensate  abutting  owners.' 

4.  Interorban  Railroadsl — ^With  the  advent  of  dectridty  as  a 
motive  power,  the  street  railway  was  extended  to  the  suburbs;  and, 
as  a  result  of  development  in  its  use,  it  has  berat  found  practicable 
to  operate  cars  for  long  distances;  so  that  now  we  have  the  interurban 
railway,  extending  from  city  to  city,  over  the  streets  and  upon  or 
along  the  highways.*^  The  small  car  which  took  up  passengers  at 
one  comer  and  dropped  them  at  another  has  become  a  large  coach, 
approximating  the  ordinary  railway  coach  in  size.  The  purely 
city  purposes  which  the  urban  railway  subserves  have  developed  into ' 
and  are  being  supplanted  by  an  entirely  different  purpose,  namely, 
the  transportation  of  passengers  from  city  to  city,  over  long  distances 
and  stretches  of  intervening  country.  It  is  built  and  operated  mainly 
to  obtain  through  travel  from  city  to  cily,  and  only  incidentally  to 
pick  up  a  passenger  in  the  country  towns.  This  through  travel  is 
unquestionably  composed  of  people  who  otherwise  would  travel  on 
the  ordinary  steam  road,  and  would  not  use  the  highway  at  all.** 
The  interurban  railroad  has  acquired  in  a  measure,  but  only  in 
part,  the  characteristics  of  each  of  the  two  former  classes  of  rail- 
roads.** Where  the  primary  purpose  of  a  railway  is  the  transporta- 
tion and  carrying  of  passengers  locsJly  within  city  limits  or  to  and 
from  the  suburbs  of  a  city  or  town,  it  is  nevertheless  a  street  railway 
despite  the  fact  that  it  operates  and  tran^cnis  as  an  interurban  rail- 
way between  contiguous  towns,**  at  least  in  so  far  as  concerns  the 
part  operating  within  the  city  limits.  The  fact  that  it  chooses  to  pass 
for  a  portion  of  its  route  over  its  own  or  other  property  rather  than 
to  pass  wholly  over  streets  and  highways  does  not  change  its  char- 
acter.** Interurban  raHwaj^  are  govoned  under  certain  conditions 
by  the  rules  applicable  to  street  railways,  and  under  certain  other 
conditions  by  the  rules  applicable  to  commercial  railroads.  It  seems 
reasonably  clear  that,  while  operating  the  cars  of  an  interurban  rail- 
road within  a  municipality,  the  regulations  and  powers  of  a  street 

8.  Note:  4  Ann.  Caa.  450.  L.R.A.  637. 

9.  Preiday    v.    Sioux    City    Rapid  Note:  Ann.  Cas.  1913C  S80. 
Transit  Co.,  92  la.  191,  60  N.  W.  656,  12.  O'Malley   v.   Riley    County,  86 
26  L.R.A.  246.  Kan.  762,  121  Pac.  1108,  Ann.  Cas. 

Note:  19  Ann.  Cas.  260.  1913C  576. 

10.  Townsend  v.  Circlevillie,  78  Ohio  13.  Pennsylvania  R.  Co.  v.  Greens- 
St.  122,  84  N.  E.  792, 16  LR.A.(N.S.)  burg,  etc.,  St.  R.  Co.,  176  Pa.  St.  559, 
914.  35  Atl.  122,  36  L.R.A.  839. 

11.  Diebold  ▼.   Kentucky    Traction  Note:  Ann.  Cas.  1913C  580. 
Co.;  117  Ky.  146,  77  S.  W,  674,  111  14.  Note:  Ann.  Cas.  1913C  580. 
A.  S.  B.  230,  4  Ann.  Cas.  445,  63 
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Tailroad  company  are  applicable;  bat  when  it  comes  to  running  cars 
of  snob  railroads  in  the  open  country,  upon  a  track  substantially  the 
same  as  the  track  of  a  steam  railroad,  and  at  a  high  rate  of  speed, 
it  would  seem  that  the  same  rules  as  to  negligence  and  contributory 
negUgmce  should  prevail  as  are  applicable  to  steam  railroads.*' 
Still  a  railroad  organized  and  intended  primarily  as  an  interurban 
railway,  and  only  incidentally  as  a  carrier  of  passengers  within  the 
limits  of  villages  or  cities  through  which  it  may  pass,  cannot  be 
dassed  as  a  street  railway,**  though  it  may  be  subject  to  some  of  the 
duties  and  obligations  of  an  ordinary  street  railway  while  operating 
in  thai  capacity  within  village  or  city  limits.*'  Passenger  cars 
operated  in  trains  on  a  standard  gauge  interstate  interurban  electric 
railway  are  not  within  the  exception  in  favor  of  cars  "used  upon 
street  railways,"  which  is  made  by  the  federal  safety  appliance 
act,  although  they  run  over  local  street  railway  tracks  tat  a  short 
distance  within  the  hmita  of  a  city."  So  also  an  interurban  road 
is  a  railroad  within  the  terms  of  a  statute  regulating,  the  duties  of 
railroads  where  tracks  cross  each  other.**  And  it  is  frequently  held 
that  a  municipality  does  not  have  the  same  regulatory  power  over  a 
sixictly  interurban  electric  xailway  that  it  does  over  a  street  railway.*' 
An  interurban  railway  has  been  held  .to  have  the  right  to  exercise 
the  power  of  eminent  domain,*  and  it  constitutes  an  additional  bur- 
den on  the  highway  for  which  compensation  must  be  made.*  Under 
the  constitutions  and  statutes  of  some  states,  street  railways  are  only 
those  formed,  maintained  and  operated  in  a  town  or  city ;  *  while 
in  other  jurisdictions  interurban  roads  are  classed  as  street  railways.* 
5.  "Railroad"  as  Including  Street  Railway. — Gaierieally  the 
word  "raUroad"  includes  all  roads  upon  which  the  .carriages  or  cars 

16.  Cinciniiati,  etc,  St  R.  Co.  v.  States,  241  U.  S.  344,  36  S.  Ct.  668, 

Lobe,  68  Ohio  St  lOl,  67  N.  E.  161,  60  U.  S.  (L.  ed.)  1037. 

67  LJI.A.  637.  19.  Louisville,  etc.,  R.  Co.  v.  An- 

Notes:  4  Ann.  Gas.  451;  Ann.  Cas.  chors,  114  Ala.  492^  22  So.  27d,  62 

1913C  583.  A.  S.  R.  116. 

16.  Birmingham  Mineral  R.  Co.  v.  20.  Townsend  v.  Cireleville,  78  Ohio 
Jacobs,  92  Ala.  187,  9  So.  320,  12  St.  122,  84  N.  E.  792, 16  L.R.A.(N.S.) 
L.R.A.  830;  Excelsior  v.  Minneapolis,  914.    And  seejnfra,  par.  72. 

etc.,  St.  R.  Co..  108  Minn.  407,  120  N.  1.  Excelsior  v.  Minneapolis,  etc.,  St 

W.  526,"  122  N.  W.  486.  133  A.  S.  R.  R.  Co.,  108  Minn.  407,  120  N.  W.  526. 

455,  J7  Ann.  Cas,  550,  24  L.R.A.(N.S.)  122  N.  W.  486,  133  A.  S.  R.  455,  17 

1035^    Zehren   v.   Milwaukee   Electric  Ann.  Cas.  550,  24  L.R.A.(N.S.)  1035. 

Rv.,  etc.,  Co.,  99  Wis.  83,  74  N    W.  2.  See  Eminent  Domain,  vol.  10,  p. 

53^,  67  A.  S.  R.  844,  41  L.R.A.  575.  109  et  seq. 

17.  Excelsior  v.  Minneapolis,  etc.,  S.  Birmingham  Mineral  R.  Co.  v. 
St  K.  Co.,  108  Minn.  407,  120  N.  W.  Jacobs,  92  Ala.  187,  9  So.  320,  12 
526,  122  N.  W.  486,  133  A.  S.  R.  455,  L.R.A.  830. 

17  Ann.   Cas.  550,  24  L.R.A.(N.S.)      .4.  Cincinnati,   etc.,    St  R.    Co.    v. 
1035.  Lohe,  68-  Ohio  St  101,  67  N.  E.  161, 

18.  Spokane,  etc.,  R.  Co.  v.  United  67  L.B.A.  637. 
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have  wheels  ads^ted  to  run  and  which  in  operaMon  do  nin  upon 
metallic  rails.  The  term  includes  tramways  used  in  mining;  it 
includes  railroads  in  which  the  propelling  power  is  steam,  electricity 
the  horse  or  mule,  and  even  thoee  up<»i  which  push  cars  are  pro- 
pelled by  men.*  A  railroad  and  a  street  railroad  are,  however,  in 
both  their  technical  and  popular  import,  as  distinct  and  different  as 
a  road  and  a  street,  or  as  a  bridge  and  a  railroad  bridge.*  The  word 
"railroad,"  as  generally  used,  applies  to  commer(5ial  railways  engaged 
in  the  transportation  of  freight  and  passengers  for  long  distances, 
and,  as  a  general  rule,  having  steam  engines  for  motive,  power,  and 
making  stops  at  regular  stations  for  the  receipt  and  ducharge  of 
freight  and  passengers.'  When  the  word  railroad  or  railway  is  used 
in  a  statute  there  is  no  definite  rule  of  construction  as  to  whetiier 
it  includes  street  railroads.  It  may,  or  it  may  not,  include  them. 
The  meaning  of  the  word  must  d^nd  upon  the  context  and  the 
general  intent  of  the  statute  in  which  it  is  used."  The  applicability 
of  such  acts  is  also  to  be  determined  by  a  fair  interpretation  of  the 
act,  taking  into  consideration  the  date  of  its  passage  and  the  evil 
intended  to  be  remedied  thereby.  So  a  statute  enacted  prior  to  the 
construction  of  electric  railways  which  in  terms  applies  to  railroads 
may  be  held  not  to  apply  to  electric  street  or  interurban  railways.* 

6.  Blozham  t.  Consmners'  Eleetrie  L.R.A.  246;  CMalley  v.  Biley  Comt- 

light,  etc.,  St.  R.  Co.,  36  Fla.  519,  18  ty,  86  Kan.  752,  121  Pao.  1108,  Ann. 

So.  444,  51  A.  S.  R.  44, 29  L.R.A.  507;  Caa.  1913C  576;  State  v.  Duluth  Gas, 

O'Malley  v.   Riley   County,   86  Kan.  etc.,  Co.,  76  Minn.  96,  78  N.  W.  1032, 

752,  121  Pac.  1108,  Ann.  Gas.  1913C  57  L.R.A.  63;  Scott  v.  Fanners',  etc., 

576;  Montgomery's  Appeal,  136  Pa.  St.  Nat.  Bank,  97  Tex.  81,  75  S.  W.  7, 

96,  20  AU.  399,  9  L.R.A.  368.  104  A.  S.  R.  835;  Front  St.  Cable  R. 

Note:  Ann.  Caa.'  1913C  582.  Co.  v.  Johnson,  2  Wash.  112,  25  Pac 

And  see  Railboads,  vol.  22,  p.  743  1084,  11  L.R.A.  693. 

et  seq.  Note:  Ann.  Cas.  1913C  582. 

6.  Diebold  v.  Kentucky  Traction  Co.,  And  sec  snpra,  par.  1,  2. 

117  Ky.  146, 77  8.  W  674,  111  A.  S.  R.  8.  Bloxham  v.   Consumers'  Electric 

230,    4    Ann.    Caa.    445,    63    LJt.A.  light,  etc.,  St.  R.  Co.,  36  Fla.  519,  18 

637;  Punk  v.  St.  Panl  City  R.  Co.,  61  So.  444,  51  A.  S.  R.  44,  29  L.R.A. 

Minn.  435,  63  N.  W.  1099,  52  A.  S.  R.  507;    Freiday   ▼.    Sionx.  City    Rapid 

608,  29  L.R.A.  208;  State  v.  Duluth  Transit  Co.,  92  la.  191,  60  N.  W.  656, 

Gas,  etc.,  Co.,  76  Minnt  96,  78  N.  W.  26  L.R.A.  246;  Funk  v.  St  Paul  City 

1032,  57  L.R.A.  63;  Thompson-Hons-  R.  Co.,  61  Minn.  435,  63  N.  W.  1099, 

ton  Electric  Co.  v.  Simon,  20  Ore.  60,  52   A,    S.    R.    608,   29   L.R.A.    208; 

25  Pac.  147,  23  A.  S.  B.  86,  10  L.R.A.  Thompson-Houston    Electric    Co.    v. 

251;  Front  St.  Cable  R.  Co.  v.  John-  Simon,  20  Ore.  60,  25  Pac.  147,  23 

son,  2  Wash,  112,  25  Pac.  1084,  11  A.  S.  R.  86,  10  L.R.A.  251;  Mont- 

L.RJ^.  693.  gomery's  Appeal,  136  Pa.  St.  96,  20 

7.  Bloxham  v.   Consumers'  Electric  Atl.  399,  9  L.R.A.  369;  Norfolk,  etc., 
light,  etc.,  R.  Co.,  36  Fla.  519, 18  So.  Traction  Co.  v.  Ellington,  108  Va.  245, 
444,  51  A.  S.  B.  44,  29  L.R.A.  507;  61  S.  E.  779, 17  L.R.A.  (N.S.)  117. 
Freiday  v.  Sioux  City  Rapid  Transit  Note:  Ann.  Cas.  1913C  584. 

Co.,  92  la.  191,  60  N.  W.  656,  26      9.  O'Malley    v.    Riley    County,    86 
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6.  Application  of  General  Laws  Relating  to  Railroads. — General 
statutes  have  been  held  applicable  to  street  railways  which  authorize 
the  consolidation  of  railroad  companies;  provide  that  no  railway 
corporation  shall  issue  stock  for  less  than  par  value ;  require  railroad:* 
to  make  returns  showing  extent  and  value  of  road;  provide  that  all 
railways  shall  cross  each  other  at  reasonable  points ;  give  a  mechanic's 
lien  on  the  property  of  a  railroad;  require  railroads  to  fence  their 
right  of  way,  and  provide  a  penalty  for  obstructing  a  railroad.** 
On  the  other  hand  street  railways  have  been  declared  not  to  be 
included  in  general  statutes  which  provide  a  penalty  for  asking  a 
greater  amount  of  fare  than  specified  by  statute;**  provide  that  a 
railway  corporation  may  condemn  land  for  a  right  of  way;**  pro- 
vide that  railroads  may  consolidate ;  *•  authorize  mechanics'  liens  on 
the  property  of  railroads;  provide  that  trains  must  stop  before  cross- 
ing another  railroad,  that  "every  railroad  company"  shall  be  liable 
for  injuries  to  passengers  except  where  due  to  negligence  of  persons 
injured,  that  actions  for  injuries  shall  be  commenced  within  a  certain 
time,  that  railroad  corporations  shall  be  Uable  for  damages  sustained 
by  reason  of  the  negligence  of  a  fellow  servant,  and  that  a  railroad 
company  shall  be  Uable  for  injuries  received  by  a  passenger  riding 
on  the  platform  of  a  car  in  violation  of  the  rules  of  the  company ;  ** 
penalize  the  breaking  of  windows  of  a  car ;  *'  provide  for  municipal 
aid  to  railroads,*'  and  that  railroad  companies  must  keep  a  suffi- 
ciency of  good  drinking  water  on  all  trains.*'  It  has  also  been  held 
that  the  term  "railroads"  is  not  to  be  interpreted  to  include  street  rail- 
ways where  the  purpose  of  the  statute  is  taxation.*'  Where  the  consti- 
tution of  a  state  prohibits  the  consoHdation  of  railroad  corporations 
owning  competing  linea  or  the  issuing  of  stocks  or  bonds  except  under 
certain  specUied  conditions,  it  has  been  held  that  street  railways  are 
not  within  the  prohibition.**  A  street  railroad  is  not  within  the  pro- 
visions of  a  constitution  or  statute  abrogating  the  fellow  servant 

Kan.  752,  121  Pac.  1108,  Ann.  Cas.  16.  O'Malley  v.  Riley   County,   86 

1913C  576.  Kan.  752,  121  Pac.  1108,  Ann.  Cas. 

Note:  Ann.  Cas.  1913C  583.  1913C  576. 

10.  Notes:  4  Ann.  Cas.  461;  Ann.  For  a  full  discussion  of  municipal 
Cas.  IfllSC  584.  aid  to  railroads,  see  Municipal  Cor- 

11.  Note:  4  Ann.  Cas.  451.    "  pobations,  vol.   19,  p.  712  et  seq.; 

12.  Thompson-Honston  Electric  Co.  Railroads,  vol.  22,  p.  756  et  seq. 
V.  Simon,  20  Ore.  60,  25  Pac.  147,  23  17.  Note:  Ann.  Cas.  1913C  584. 

A.  S.  R.  86,  10  L.R.A.  251.  18.  State  v.  Dnluth  Gas,  etc.,  Co., 

Notes:  4  Ann.  Cas.  451;  Ann.  Cas.  76  Minn.  96,  78  N.  W.  1032,  57  L.R.A. 

1913C  584.  63. 

13.  Note:  4  Ann.  Cas.  451.  Note:  Ann.  Cas.  1913C  584. 

14.  Note:  4  Ann.  Cas.  451.  19.  Qyger  v.  Philadelphia  City  Pas- 
16.  O'Malley  v.   RUey    County,  86  senger  R.  Co.,  136  Pa.  St.  96,  20  Atl. 

Kan.  752,  121  Pac.  1108,  Ann.  Cas.   399,  9  L.R.A.  369. 
1913C  576.  Note:  Ann.  Cas.  1913C  584. 
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doctrine  as  to  railroads,'"  and  this  though  it  was  organized  under  the 
general  railway  law.*  A  statute  authorizing  the  connection  of  one 
railroad  with  another  does  not  apply  to  a  street  railway,*  but  inter- 
urban  electric  railway  companies  have  been  declared  to  be  within 
the  provisions  of  an  act  providing  that  every  railroad  corporation 
shall  be  entitled  to  track  connections.'  And  an  electric  car  line  run- 
ning within  and  beyond  the  limits  of  a  city  is  a  railroad  within  the 
meaning  of  a  statute  regulating  the  duties  of  railroads  whose  tracks, 
cross  each  other,  and  requiring  them  to  observe  precautiopary  meas- 
ures at  crossings.*  So  also  a  railway  company  operating  its  trains 
over  tracks  lawfully  laid  in  the  streets  of  a  city  must  comply  with 
the  statutory  precautions  for  the  prevention  of  accidents  required  to. 
be  observed  by  railroads.' 

7.  Public  Ownership;  Strept  Railway  as  Realty  or  Personalty.— 
In  recent  years,  in  order  to  provide  ample  facilities  for  the  transpor- 
tation of  street  traffic,  municipalities  have  constructed  subway  sys- 
tems and  other  street  railway  systems  and  leased  the  same  for  opera- 
tion purposes  to  corporations.  The  power  of  a  municipality  to  do 
this  has  been  questioned,  but  it  has  been  held  that  the  construction 
of  a  street  railway  system  is  a  city  purpose,  within  the  meaning  of  a 
constitutional  provisiofi  prohibiting  a  city  from  incurring  an  indebt- 
edness for  other  than  city  purposes.'  Statutory  provisions  for  a 
lease  of  public  owned  street  railway  systems  are  in  accord  with  our 
form  of  government,  which  leaves  trade  and  commerce  to  be  carried 
on  by  individual  industry  and  enterprise.  The  government  has 
annually  expended  large  sums  in  the  construction  of  highways,  in 
digging  canals,  in  building  harbors,  and  in  the  improving  of  tunnels 
and  rivers  for  the  purpose  of  aiding  and  promoting  trade  and  com- 
merce, yet  its  policy  hitherto  has  been  to  leave  the  conduct  of  such 
business  to  individual  enterprise.  In  that  way  it  furnishes  high- 
ways in  which  its  inhabitants  may  engage  in  the  transportation  of 
persons  and  property,  thus  promoting  the  commerce  of  the  city.' 

20.  Sams  v.  St  Louiis,  etc.,  R.  Co.,  chors,  114  Ala.  492,  22  So.  279,  62  A. 

174  Mo.  53,  73  S.  W.  686,  61  L.R.A.  S.  R.  116. 

475;  Norfolk,  etc.,  Traction  Co.  v.  El-  5.  Katzenbergw  v.  Lawo,  90  Tenn. 

lington,  108  Va.  245,  61  S.  E.  779,  17  235, 16  S.  W.  611,  25  A.  S.  R.  681, 13 

L.R.A.(N.S.)  117.  L.R.A.  185.                                      .     , 

Note:  Ann.  Cas.  1913C  584.  6.  Sun  Printing,  etc.,  Ass'n  v.  New 

1.  Sams  v.  St.  Louis,  etc,  R.  Co.,  York,  152  N.  Y.  257,  46  N.  E.  499,  37 
174  Mo.  53,  73  S.  W.  686,  61  L.R.A.  L.R.A.  788.  Generally  as  to  the  pow- 
475.  er  of  mntiicipal  corporations  to  bor- 

2.  Note:  Ann.  Oas.  1913C  584.  row    money   and   incur   indebtedness, 
8.  Stillwater,  etc.,  R.  Co.  v.  Boston,  see  Mdnicipal  Cobpoeations,  vol.  19, 

171  N.  Y.  589,  64  N.  E,  511,  59  L.R.A.   p.  779  et  seq. 

489.  7.  Barsaloux    v.    Chicago,    245    HI. 

4.  Louisville,   etc.,   R.   Co.   v.    An-  598.  92  N.  E.  525,  19  Ann.  Cas.  256; 
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A  municipality  may  grant  the  exclusive  use  of  a  public  owned  street 
railway  or  subway  system  to  a  single  operating  company.*  A  city 
cannot,  however,  be  empowered  to  franchise  and  operate  a  street 
railway  line  where  the  state  constitution  prohibits  the  state  from 
being  a  party  to,  or  interested  in,  any  work  of  internal  improvement, 
or  engaged  in  carrying  on  any  such  work,  as  what  the  state  cannot 
itself  do  it  cannot  do  by  means  of  agencies  called  into  being  by  itself.*" 
For  some  purposes  a  street  railway  track  and  superstructure  remain, 
personal  property,*"  but  for  the  purposes  of  a  special  assessment  it 
is  held  that  the  track  of  a  street  railway  is  a  part  of  the  realty  and; 
may  be  assessed  as  such.** 

II.  Street  Railway  Corporations 

Organization  and  Powers 

8.  In  General. — Street  passenger  railways  had  their  origin  in  the 
days  of  special  legislation.  Each  company  then  had  its  own  act  of 
incorporation  in  which  its  route  was  described  and  its  powers  defined. 
These  companies  were  confined  to  the  cities  and  large  towns,  and  their 
cars  were  moved  by  horse  power,  and  were  a  substitute  for  the  omni- 
bus and  other  vehicles  devoted  to  the  carriage  of  passengers  which; 
had  been  previously  in  common  use.  Subsequently  by  virtue  of  con- 
stitutional limitations  on  special  legislation,  the  practice  of  separate 
legislation  for  each  company  became  impracticable  in  many  state* 
and  general  laws  were  passed  providing  for  the  organization  of  street 
railway  companies  for  the  purpose  of  constructing,  maintaining,  and 
operating  street  railways.'*  It  has  been  held  that  a  street  railway 
compsiny  may  be  organized  under  a  general  railroad  act  where  it 
is  proposed  to  operate  the  street  cars  on  the  street  level  by  animal 
or  other  power,  but  that  an  elevated  railroad  viaduct  to  run  through 
the  sites  of  great  numbers  of  solid  blocks  of  buildings  and  across  the 
streets  cannot  be  organized  under  such  an  act,  on  the  ground  that 
the  object  and  purpose  of  the  general  act  were  to  authorize  the  organ- 
ization of  railroad  companies  for  building,  equipping  and  operating 
railroads  having  some  kind  of  resemblance  to  those  structures  which 
had  already  been  built,  and  where  the  conditions  under  which  the 

Sun  Printing,  etc.,  Ass'n  v.  New  York,  78  N.  E.  118,  7  L.R.A.(N.S.)  525. 
152  N.  Y.  257,  46  N.  E.  499,  37  L.R.A.       11.  New  Haven  v.  Pair  Haven,  etc., 

788.  R.  Co.,  38  Conn.  422,  9  Am.  Rep.  39d. 

8.  Barsaloux  v.  Chicago,  245  IH.  And  see  Special,  ok  Local  Asskss- 
598,  92  N.  E.  525,  19  Ann.  Cas.  255.  ments,  ante,  p.  120;  Taxation. 

9.  Atty.-Gen.  v.  Pingree,  120  Mich.  12.  Pennsylvania  R.  'Co.  v. '  Mont- 
550,  79  N.  W.  814,  46  L.R.A.  407.  gomery  Passenger  R.  Co.,  167  Pa.  St. 
And  see  Municipal  Corporations,  62,  31  Atl.  468,  46  A.  S.  R.  669,  27 
vol.  19,  p.  715  et  seq.  L.R.A.  766. 

10.  French  v.  Jones,  191  Mass.  522, 
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.  roada  ahould  be  thereafter  constructed  and  operated  would  some- 
what resemble  those  already  in  operation.**  In  absence  of  statutory' 
restrictions  an  individual  may  own  and  operate  a  street  railway, 
subject  of  course  to  the  requirement  of  authority  to  occupy  a  public 
street.  There  axe  no  difficulties  in  the  way  of  private  management 
of  street  railways,  and  there  is  no  reason  why  a  statute  which  by  it« 
language  includes  them  should  be  made  to  exclude  them.  In  some 
•jurisdictions,  however,  statutes  have  been  enacted  which  expressly 
limit  to  corporations  the  right  to  own  or  operate  a  street  railway, 
and  it  has  been  held  that  such  statutes  do  not  violate  the  constitu- 
tional right  of  an  individual  to  choose  his  occupation,  for  the  opera- 
tion of  a  street  railway  is  not  one  of  the  ordinary  avocations  to  which 
the  constitutional  provisions  ajq)ly.  It  is  a  special  privilege  con- 
ferred by  the  government,  which  does  not  belong  to. citizens  of  the 
country  generjdly  by  common  right,  but  it  is  a  franchise  right  con- 
trollable by  the  legislature.** 

9.  Character  of  Corporation. — A  street  railway  company  is  in- 
vested with  corporate  life  and  is  granted  corporate  powers  to  enable 
it  to  serve  the  public  as  a  common  carrier  of  passengers.**  It  is 
a  quasi  public  corporation,  organized  for  the  exercise  of  an  import- 
ant public  franchise."  Its  property  is  impressed  with  a  public  use, 
and  it  must  exert  its  powers  for  the  benefit  of  the  public.*'  Its  busi- 
ness, though  purely  private,  is  so  far  affected  by  a  public  interest  a."! 
to  be  subject,  within  constitutional  limitations,  to  governmental  regu- 
lation.'* As  a  public  service  corporation,  it  has  duties  both  of  a 
public  and  private  nature.  It  must  perform  its  public  duties,  but 
in  the  performance  of  its  duties  not  of  a  public  nature  which  are 
incidental  to  those  of  a  public  character  it  stands  upon  the  footinjr 
of  a  private  corporation,  and  with  respect  to  the  duties  of  the  first 
class,  in  doing  that  which  under  the  law  it  is  required  to  do,  it  can- 
not be  considered  as  doing  an  unlawful  act,  and  if  a  lawful  act  is 
done  without  negligence,  any  injury  which  it  occasions  is  damnum 
absque  injuria.    So  while  an  electric  street  railway  cannot  be  operated 

13.  People's  Rapid  Transit  Co.  v.  folk  R.,  etc.,  Co.,  105  Va.  22,  52  S.  E. 
Dash,  125  N.  Y.  93,  26  N.  E.  25,  10  970, 115  A.  S.  R.  842,  8  Ann.  Cas.  558, 
L.R.A.  728.  4  L.R.A.(N.8.)  87. 

14.  Note:  Ann    Cas.  1914C  939-40.       17.  People  v.  Suburban  R.  Co.,  178 

15.  People  V.  Suburban  R.  Co.,  178  111.  594,  53  N.  E.  349,  49  L.R.A.  650; 
111.  594,  53  N.  E.  349,  49  L.R.A.  650  j  Chicago  v.  Chicago  Union  Traction 
Chicago  V.  Chicago  Union  Traction  Co.,  199  lU.  259,  65  N.  E.  243,  59 
Co.,  199  HI.  259,  65  N.  E.  243,  59  L.R.A.  666;  Amesbury  v.  Citinena 
L.R.A.  666.  Electric  St.  R.  Co.,  199  Mass.  394,  86 

18.  People  V.  Suburban  R.  Co.,  178   N.  E.  419,  19  L.R.A.(N.S.)  865. 
IlL  594,  53  N.  E.  349,  49  L.R.A.  650;       18.  Honolaln    Rapid    Transit,    etc, 
Amesbury  v.  Citizens  Electric  St.  R.  Co.  v.  Hawaii,  211  U.  S.  282,  29  S.  Ct 
Co.,  199  Mass.  394.  85  N.  E.  419,  19  55,  53  U.  S.  (L.  ed.)  186.    And  see 
L.R.A.(N.S.)  865;  Townsend  v.  Nor-  infra,  par.  59  et  seq. 
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without  a  power  house,  yet  the  selection  of  a  site  therefor,  and  the 
generation  of  power,  are  mere  incidents  to  the  operation  of  the  road 
and  only  private  business  with  which  the  public  has  no  concern, 
and  in  such  business  the  company  stands  on  the  same  footing  as 
an  individual,  with  no  special  privileges,  and  will  be  liable  if  the 
power  bouse  or  other  buildings  constitute  a  public  nuisance.**  It 
has  been  held  that  the  exemption  from  execution  which  pertains, 
except  when  otherwise  provided  by  statute,  to  the  franchise  of  a  street 
railway  corporation  does  not  extend  also  to  personal  property,  although 
it  may  be  proper  or  even  necessary  to  operations  under  the  franchise. 
Such  property  does  not  emanate  mediately  or  immediately  from  the 
state  like  the  privileges  embraced  in  a  franchise ;  it  has  no  character  of 
personal  trust  as  in  the  case  of  the  franchise,  and  is  subject  to  attach- 
ment or  execution  in  like  manner  as  other  property  not  exempt  by 
statute;  there  are,  however,  respectable  autiiorities  which  hold  a  dif- 
ferent doctrine.*" 

10.  Forfeiture  of  Charter. — No  corporation  is  required  to  exercise 
all  the  powers  granted  to  it  by  its  organic  law  as  a  condition  of  the 
exercise  of  some  of  them  unless  that  requirement  is  expressly  made 
by  some  statute  or  ordinance  under  which  it  derives  some  of  its 
powers  or  privileges,  or  the  powers  are  inseparably  connected  with 
each  other.*  It  has  accordingly  been  held  that  the  failure  of  a  cor- 
poration to  exercise  its  franchise  to  furnish  electric  light  and  power 
will  not  forfeit  its  right  to  operate  street  cars.*  An  action  may  be 
brought  by  the  state  to  annul  the  charter  of  a  street  railway  corpora- 
tion which  has  violated  the  ordinances  of  the  municipality  granting 
it  franchises  and  privileges,*  especially  where  the  ordinances  are 
given  the  force  ^nd  effect  of  statutes,  for  the  company  depends  upon 
the  ordinance  for  its  corporate  existence,  and,  if  it  has  eo  violated 
the  conditions  of  the  ordinance  as  to  have  forfeited  its  rights  and 
privileges  under  it,  it  has  ipso  facto  forfeited  its  charter,  or,  in  otlier 
words,  the  right  to  do  anything  as  a  corporation.  Information  in 
the  nature  of  quo  warranto,  presented  by  the  attorney  general  in 
behalf  of  the  state,  is  the  proper  remedy  in  all  cases  of  nonfeasance 
or  malfeasance,  or  abuse  of  power  and  misuse  of  privileges,  by  a 
corporation  chartered  by  the  state,  and  ouster  the  proper  judgment.* 

19.  Townsend  v.   Norfolk   R.,  ete.,  et  seq. 

Co.,  105  Va.  22,  52  S.  E.  970,  115  A.  2.  Illinois     Trust,    etc.,    Bank    v. 

S.  R.  842,  8  Ann.  Gas.  558,  4  L.R.A.  Doud,  105  Fed.  123,  44  C.  C.  A.  389, 

(N.S.)  87.  52  L.R.A.  481. 

20.  Risdon  Iron,  etc,  Works  v.  Cit-  S.  State  v.  Madison  St  R.  Co.,  72 
izens'  Traction  Co.,  122  Cal.  94,  54  Wis.  612,  40  N.  W.  487, 1  L.R.A.  771; 
Pac.  529,  68  A.  S.  R.  25.  Generally  Wright  v.  Milwaukee  Electric  R.,  etc., 
as  to  long  or  corporate  franchises  and  Co,,  95  Wis.  29,  69  N.  W.  791,  60  A. 
property,  see  Levy  and  Seizure,  vol.  S.  R.  74,  36  L.R.A.  47. 

17,  p.  144  et  seq. .  4.  State  v.  Madison  St.  R.  Co.,  72 

1.  See  Corporations,  vol.  7,  p.  710  Wis.  612,  40  N.  W.  487, 1  L.R.A.  771. 
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11.  Powers  Generally. — A  constitutional  provision  which  denies 
to  the  legislature  the  power  to  authorize  any  corporation  to  buy  shares 
or  stock  in  any  other  corporation  is  applicable  to  street  railway  com- 
panies, and  enforceable  as  to  them  whenever  they  directly  or  indi- 
rectly violate  its  provisions.'  A  street  railway  does  not  have  the 
right  to  exercise  the  power  of  eminent  domain ; "  but  it  is  generally 
held  that  an  interurban  railway  may  exercise  such  power.'  Unless 
specifically  prohibited  it  is  generally  held  that  a  street  railway  com- 
pany has  the  incidental  power  to  lease  advertising  space,  in  its  cars, 
but  even  if  a  company  has  no  such  power,  the  publishers  of  a  news- 
paper whose  advertising  income  is  derived  thereby  cannot  maintain 
a  suit  to  enjoin  the  company  from  leasing  advertising  space.*  A 
contract  of  a  street  railway  company  to  perform  medical  services 
contravenes  the  law  of  most  jurisdictions  regulating  the  practice  of 
medicine,  and  such  a  company,  cannot  be  chargeable  with  malpractice. 
But  a  street  railway  company  may  make  a  valid  contract  to  furnish 
medical  aid,  and  for  aj.l^feachof  that  contract  it  will  be  liable.*  If 
a  company  engages  a  physician  or  surgeon  who  is  competent,  that 
is  all  that  can  be  expected  of  ,it  and.it  is  not  liable  if  in  any  par- 
ticular case  he  is  guilty  of  error,  mistake  or  negligence..*' 

,  12.  Adoption  and  Enforcement  of  Rules  and  R^^lations  Gen- 
erally,.— Among  the  primary  duties  and  obligations  which  railway 
corporations  assume  by  the  acceptance  of  their  charters  is  the  opera- 
tion .of  their  roads  under  such  conditions  end  in  such  manner  as  to 
afford  reasonable  protection  to  the  general  public,  at  least  within 
the  limits  prescribed  by  l?iw.  This  imposes  upon  them  the  correla- 
tive duty  to  adopt  and  enforce  reasonable  rules  tending  to  that  end.** 
And  so  a  street  railway  company  may  make  and  enforce  reasonable 
rules  to  facilitate  its  business  and  to  protect  itself  from  fraud  and 

And  see  generally,  Cobpobations,  vol.  Co.,  108  Minn.  407, 120  N.  W.  526, 122 
7,  pp.  727,  734;  Quo  Warranto,  vol.  N.  W.  486,  133  A.  S.  R.  455,  17  Ann. 
22,  p.  671  et  seq.  Cas.  550,  24  L.R.A.(N.S.)  1035.    And 

5.  Georgia  Trust  Co.  v.  State,  109  see  Railroads,  vol.  22,  p   744. 

Ga.  736,  35  S.  E.  323,  48  L.R.A.  520.  8.  Bums  v.  St.  Paul  City  R.  Co ,  101 
Generally  as  to  the  power  of  corpora-  Minn.  363,  112  N.  W.  412,  12  L.R  A. 
tions  to  purchase  and  hold  stock  in    (N  S  )  757 

..ther^  corporations,  see  Corporations,  9.  Voun^town  Park,  etc.,  St.  R.  Co. 
vol.  .,  p.  552  et  seq^  ^   Messier,  84  Ohio  St.  74,  95  N.  E. 

6.  Birmingham  Traction  Co.  v.  Bir-  5^9    .       'p       ioior  oqa  ^Ml  T  b  a 
luingham  R.,  etc.,  Co.  119  Ala.  137,  ^^'o  ,  -"^  ^'^-  ^^^^  "^'  ^^  ^^^ 
24  So.  502,  43  L.R.A.  233;  Thompson-    ^  ,»'.,.  "'        o«    t  t>  .  ,>t«  v 
Houston    Electric    Co.   v.    Simon,   20    ,  !»•  N°*^=     ^6    L.R.A.(N.S.)     50; 
Ore.  60,  25  Pac.  147,  23  A.  S.  R.  86,  ^"-  Cas.  1912B  933. 

10  L.R.A.  251;  Pennsylvania  R.  Co.  v.  '■'■•  McCormick  v.  Columbia  Electric 

Montgomery  County  Passenger  R.  Co.,  ^*-  ^-i  *'«■'  Co.,  85  S.  C.  455.  67  S.  E. 

167  Pa.  St.  62,  31  Atl.  468,  46  A.  S.  R.  562,  21  Ann.  Cas.  144.    And  see  Car- 

659,, 27  L.R.A.  766.  RIERS,  vol.  4,  p.  1055  et  seq.;  Rah^ 

7.  Excelsior  v.  Minneapolis,  etc.,  R.  roads,  vol.  22,  p.  819  et  seq. 
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imposition;  and  so  long  as  these  rules  are  not  inconsistent  with  the 
rights  of  the  public  to  transportation  over  the  company's  road,  and 
do  not  impose  unnecessary  and  unreasonable  burdens  upon  the  pub- 
lic, they  will  be  enforced.*'  The  adoption  by  receivers  of  a  street 
railway  company  of  the  use  of  metal  safes  for  receiving  fares,  into 
which  the  passengers  are  required  to  put  their  fare  while  the  con- 
ductor presses  a  button  which  rings  a  bell  and  registers  the  fare,  is  a 
detail  in  the  management  of  the  road  which  is  within  the  discretion 
of  the  receivers,  and  will  not  be  conteolled  by  the  court.** 

13.  Transfers. — A  rule  of  a  street  railway  company  is  reasonable 
which  requires  that  passengers  who  pay  a  single  fare  to  ride  upon 
different  cars  and  to  various  points  on  the  company's  road  shall  have 
transfer  ticketa  showing  their  right  so  to  ride,**  and  a  rule  requiring 
a  person  holding  a  transfer  ticket  to  take  the  next  succeeding  car  at 
the  point  designated  is  reasonable  as  a  protection  against  imposition 
and  fraud.**  Likewise,  a  regulation  that  a  transfer  ticket  from  one 
line  of  street  railway  to  another  will  not  be  honored  unless  presented 
within  a  .certain  time  after  its  delivery  to  the  passenger  is  not  unrea- 
sonable, in  the  absence  of  any  charter,  ordinance,  or  contract  obliga- 
tion on  the  part  of  the  company  to  make  such  transfer,  and  it  is  the 
duty  of  the  passenger  receiving  such  transfer  ticket  to  read  it,  ^nd,  if 
possible,  to  use  it  within  the  time  limited.  If  he  fails  to  do  so,  the 
company  cannot  be  held  liable  in  damages  for  not  honoring  the 
transfer  after  the  time  marked  upon  it  has  expired,  and  for  ejecting 
such  passenger  from  the  car  without  physical  injury  upon  his  refusal 
to  pay  an  additional  fare.  The  passenger  has,  however,  the  right  to 
take  the  first  car,  though  it  is  after  the  expiration  of  the  time  stated 
in  the  transfer.**  Where  a  passenger  on  a  street  car  pays  his  fare, 
and  calls  for  and  receives  a  transfer  ticket,  which  is  void  upon  its 
face  and  which  is  refused  when  presented  to  another  conductor,  he 
nevertheless  has  a  valid  contract  with  the  company  to  be  carried  lo 
his  place  of  destination,  and  if  the  company  expels  him  from  the 
second  car  for  a  refusal  to  pay  additional  fare,  it  violates  this  con- 
tract and  is  liable  in  damages  for  the  breach.*' 

14.  Routing  Cars;  Schedule. — ^The  routing  of  street  cars  lies  with 
the  street  car  company  in  the  first  instance  under  its  power  to  make 

12.  Little  Rock  R.,  etc.,  Co.  v.  Qoet-  Ann.  Caa.  273,  7  L.R.A.(N.S.)  97. 
ner,  80  Ark.  158,  95  S.  W.  1007,  10  15.  Taylor  v.  Spartanburg  R.,  etc., 
Ann.  Cas.  273,  7  L.R.A.(N.S)  97;  Co.,  98  S.  C.  206,  82  S.  E.  404,  Ann. 
Taylor  v.  Spartanburg  R.,  etc.,  Co.,  98  Cas.  1916D  585,  52  L.R.A.(N.S.)  908. 
S.  C.  206,  82  S.  E.  404,  Ann.  Cas.  16.  Heffron  v.  Detroit  City  R.  Co., 
1916D  585,  52  L.R.A.(N.S.)  908.  92  Mich.  406,  52  N.  W,  802,  31  A.  S. 

13.  Moriey     v.     Saginaw     Circuit  R.  601, 16  L.R.A.  345. 

Judge,  117  Mich.  246,  75  N.  W.  466,  41       17.  Little  Rock  R.,  etc.,  Co.  v.  Goer- 

L.R.A.  817.  ner,  80  Ark.  158,  95  S.  W.  1007,  10 

14.  Little  Rock  R,  etc.,  Co.  v.  Goer-  Ann.  Cas.  273,  7  L.R.A.(N.S.)  97. 
ner,  80  Ark.  158,  95  S.  W.  1007,  10 
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such  reasonable  rules  and  regulations  for  the  operation  of  its  busi- 
ness as  may  be  deemed  necessary,**  subject  of  course  to  the  duty  of 
the  company  as  a  quasi  public  corporation  to  give  a  reasonably  ade- 
quate service.**  A  passenger  does  not  have  a  right  of  continuous 
passage,  for  it  is  quite  evident  that  it  is  necessary  for  railroad  cor- 
porations in  the  operation  of  their  roads,  both  for  the  proper  and 
economic  management  of  the  line  and  convenience  of  the  public, 
that  ct^rs  should  start  at  various  parts  of  the  line.  It  is  certainly  not 
essential  that  every  car  should^ run  over  the  whole  line,  and  there 
is  no  rule  of  law  that  requires  a  road  to  be  operated  in  such  a  manner. 
Even  in  the  absence  of  any  legislative  or  municipal  sanction,  a  street 
railway  may  adopt  a  system  of  car  routing  under  which  some  cars 
are  operated  only  over  a  part  of  the  line,  transfers  to  other  card  for 
the  continuance  of  the  journey  being  given.  The  inconvenience 
resulting  to  passengers  by  being  compelled  to  change  cars  does  not 
justify  interference  by  the  courts,  where  the  routing  has  been 
approved  by  the  municipality,  for  mere  inconvenience  will  not  war- 
rant a  court  in  usurping  the  rights  of  a  municipal  corporation  to  pas? 
upon  all  questions  of  expediency  and  propriety  within  the  limits  of 
its  jurisdiction.*"  So  a  street  railway  company  may  turn  a  car  from 
its  regular  route  in  case  of  emergency,  or  to  readjust  its  schedule 
following  a  blockade  on  the  line,  without  breaking  its  contract  of 
carriage  with  its  passengers,  where  they  are  offered  transfers  to  con- 
tinue their  journey.*  The  operation  of  a  railway  consists  very  largely 
in  the  running  of  cars,  and  the  right  of  the  transit  company  to  regu- 
late in  the  first  instance  the  operation  of  its  railway  clearly  include 
the  power  to  decide  upon  time  schedules.  But  the  company  cannot 
finally  determine  as  it  chooses  the  manner  of  operating  its  road  in 
respect  of  the  time,  speed,  and  frequency  of  its  cars.  Its  primary  duty 
is  to  operate  a  sufficient  number  of  cars  to  meet  the  public  conven- 
ience.   This  duty  would  rest  upon  the  company.*  * 

Sales;  Lease  and  Traffic  Contracts;  Consolidaiion 

15.  Sale. — A  street  railway  company,  like  a  railroad  corporation, 
has  no  power  to  alienate  its  franchise  without  permission  of  the  legis- 
lature,* and  it  is  sometimes  expressly  provided  by  statute  that  no 

18.  McGUvra  v.  Seattle  Electric  Co.,  63  U.  S.  (L.  ed.)  186. 

61  Wash.  38,  111  Pac.  896,  Ann.  Cas.  3.  Richardson   v.    Sibley,   11   Allen 

1912B  1020  and  note.  (Mass.)  66,  87  Am.  Dec.  700;  French 

19.  Note:  Ann.  Cas.  1912B  1024.  v.  Jones,  191  Mass.  522,  78  N.  E.  118, 

20.  McGilvra  v.  Seattle  Electric  Co.,  7  L.R.A.(N.S.)  525;  Wright  v.  Mil- 
61  Wash.  38,  111  Pac.  896,  Ann.  Cas.  wankee  Electric  R.,  etc.,  Co.,  95  Wis. 
1912B  1020  and  note.  29,  69  N.  W.  791,  60  A.  S.  R.  74,  36 

1.  Note:  Ann.  Cas.  1912B  1024.  L.R.A.  47.     And  see  Raileoads,  vol. 

2.  Honolulu  Rapid  Transit,  etc.,  Co.   22,  p.  1070  et  seq. 
V.  Hawaii,  211  U.  S.  282,  29  S.  Ct.  55, 
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street  railway  corporation  shall  sell  or  lease  its  road  or  property  unless 
authorized  so  to  do  by  its  charter  or  by  the  legislature.  Any  aliena- 
tion either  in  fee  or  for  the  period  of  its  corporate  existence  or  for 
any  less  term,  of  substantially  all  its  real  and  personal  property,  so 
as  to  disable  it  from  carrying  on  the  business  which  it  had  been 
chartered  to  do  for  the  benefit  of  the  public,  is  clearly  within  the 
terms  and  meaning  of  such  a  prohibition.*  But  a  sale  and  transfer  may 
be  authorized  by  statute,  and  such  authority  is  in  fact  frequently 
granted.'  A  company  having  power  to  own  and  operate  a  street  rail- 
way in  a  particular  city  may  use  the  tracks,  cars  and  other  property 
which  it  purchases  from  {mother  company  previously  chartered  with 
like  power,  although  the  latter  had  no  power  to  sell  and  transfer  its 
franchise.*  One  who  has  purchased  the  rails  of  a  street  railway 
imbedded  in  the  street,  knowing  that,  under  the  municipal  ordi- 
nance, he  cannot  remove  them  without  authority  from  the  street 
superintendent,  cannot  compel  the  issuance  of  such  permit  by  man- 
damus, since  the  officer  has  a  discretionary  power  to  issue  it  or  not 
according  to  its  effect  upon  the  interests  of  the  public  in  the  street. 
But  a  street  commissioner  cannot  refuse  to  permit  the  tearing  up  of 
a  street  to  remove  rails  therefrom  merely  because  he  hopes  that  some- 
one may  be  found  to  continue  the  operation  of  the  railway.'' 

16.  Rights,  Duties  and  Liabilities  of  Vendee. — ^As  a  general  rule 
a  duly  organized  company  which  has  the  ownership  of  and  is  in 
possession  and  control  of  a  street  railway,  its  appliances  and  property, 
whether  under  a  lease  of  or  by  sale  from  the  original  or  other  com- 
pany incorporated  to  construct  and  operate  such  railway,  or  by  sale 
under  a  decree  of  the  court  upon  foreclosure,  has  conferred  upon  it 
all  the  corporate  rights,  liberties,  privileges,  and  franchises  of  such 
original  or  other  company,  and  upon  it  rests  the  same  burden  and 
duty  to  maintain  and  operate  such  street  railway  under  the  statutes 
and  the  ordinance  of  the  municipality  as  was  imposed  upon  the 
original  company.'  It  has  been  held,  however,  that  no  duty  to  con- 
tinue the  operation  of  a  street  railroad  purchased  at  receiver's  sale 
is  imposed  by  a  statute  providing  that  the  purchaser  shall  take  the 
property  subject  to  the  same  duties  and  liabilities  of  the  original 
company,  where  it  also  provides  that,  upon  failure  for  a  certain  num- 
ber of  days  to  organize  a  company  to  operate  the  road,' the  right  of 
the  company  to  do  so  shall  cease.^     A  street  railway  corporation 

4.  French  v.  Jones,  191  Mass.  522,  7.  French  v.  Jones,  191  Mass.  522, 
78  N.  E.  118,  7  L.E.A.(N.S.)  525.  78  N.  E.  118,  7  L.R.A.(N.S.)  525. 

5.  Wright  V.  Milwaukee  Electric  R.,  8.  Bridgeton  v.  Bridgeton,  etc., 
etc.,  Co.,  95  Wis.  29,  69  N.  W.  791,  60  Traction  Co.,  62  N.  J.  L.  592,  43  Atl. 
A.  S.  R.  74,  36  L.R.A.  47.  715,  45  L.R.A.  837. 

6.  Indianapolis  Cahle  St.  R.  Co.  v.  9.  French  v.  Jones,  191  Mass.  522, 
Citizens'  St.  R.  Co.,  127  Ind.  369,  24  N.  78  N.  E.  118,  7  L.R.A.(N.S)  525. 

E.  1054,  26  N.  B.  893,  8  L.R.A.  539, 
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which  purchases  the  property  and  franchises  of  another  under  statu- 
tory authority,  when  no  consolidation  is  sought  to  be  effected,  is  not 
charged  with  the  liabilities  of  a  predecessor  in  the  franchise.*'  A 
purchaser  for  ^  adequate  consideration  of  a  railway  in  a  public 
street,  no  actual  or  constructive  fraud  entering  into  the  transaction, 
is  not  liable  to  abutting  owners  for  the  injuries  inflicted  upon  their 
property  by  the  construction  of  the  road.** 

17.  Leases. — The  power  of  street  railways  to  execute  and  accept 
leases  is,,  as  in  the  case  of  railroads,  generally  regulated  by  statute ;  *• 
and  the  leasing  of  parallel  roads  by  street  railroad  companies  is 
expressly  prohibited  by  statute  in  some  jurisdictions.**  It  has  been 
held  that  general  authority  to  railroad  companies  to  lease  their  prop- 
erty and  franchises  will  include  street  railway  as  well  as  steam  rail- 
road companies,  where  the  context  of  the  statute  is  without  indica- 
tion that  a  particular  kind  of  railroad  is  intended.  The  power  to 
lease  and  operate  the  property  and  franchises  of  passenger  railway 
companies  necessarily  includes  all  the  franchises,  rights,  and  privi- 
leges of  the  company  leased,  and  among  these  is,  necessarily,  such 
right  to  occupy  streets  and  lay  tracks  as  the  leased  company  is  pos- 
sessed of.**  A  street  car  company,  by  leasing  its  road  and  franchises, 
impliedly  agrees  that  the  lessee  shall  operate  them  in  accordance 
with  the  provisions  of  its  own  charter,  so  far  as  the  provisions  of  the 
two  charters  are  in  conflict.  Authority  ■lo  a  street  car  company  to 
lease  its  franchises  and  property  does  not  include  the  right  to  trans- 
fer a  privilege  to  fix  the  rates  of  fare  to  be  charged,  not  exceeding  a 
specified  rate.**  A  street  railway  company  is  liable  for  injuries  to 
persons  caused  by  the  wrongful  or  negligent  operation  of  the  cars 
upon  the  road,  operated  by  another  corporation  to  which  it  had  leased 
it.w 

18.  Traffic  Contracts. — Street  railroads  are  generally  given  author- 
ity by  statute  to  enter  into  traffic  contracts,  under  certain  conditions 
and  subject  to  certain  restrictions.'*'    A  statutory  provision  prohibit- 

10.  Capital  Traction  Co.  v.  OfEutt,   147  Pa.  St.  579,  23  Atl.  884,  30  A.  S. 

17  App,  Cas.  (D.  C.)  292,  53  L.R.A.   R.  763. 

390.  16.  Chicago  Union  Traction  Co.  v. 

11.  Denver,  etc.,  R.  Co.  v.  Hanne-  Chicago,  199  III.  484,  65  N.  E.  451,  59 
gan,  43  Colo.  122,  95  Pae.  343,  127  A.   L.R.A.  631. 

S.  R.  100, 16  L.R.A.(N.S.)  874.  16.  Muntz  v.  Algiers,  etc.,  R.  Co., 

12.  Quigley  v.  Toledo  Rys.,  etc.,  Co.,  Ill  La.  423,  35  So.  624,  100  A.  S.  R. 
89  Ohio  St.  68,  105  N.  E.  185,  Ann.  495,  64  L.R.A.  222;  Qnigley  v.  Toledo 
Cas.  1915D  992,  L.R.A.1918E  249.  Rys.,  etc.,  Co.,  89  Ohio  St.  68,  105  N. 

13.  People  V,  O'Brien,  111  N.  T.  1,  E.  185,  Ann.  Cas.  1915D  992,  L.R.A. 

18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  1918E  249.  And  see  Railroads,  voL 
255.     Generally  as  to  the   power  of  22,  p.  1083  et  seq. 

railroads  to  execute  or  accept  leases,  17.  Quigley  v.  Toledo  Rys.,  etc.,  Co., 
see  Railroads,  vol.  22,  p.  1074  et  seq.   89  Ohio  St.  68,  105  N.  E.  185,  Ann. 

14.  Rafferty  v.  Central  Traction  Co.,  Cas.    1915D    992,    L.R.A.1918E    249. 
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ing  leases  of  parallel  roads  by  street  railroad  companies  does  not 
prohibit  traffic  contracts  between  roads  which  are  parallel  for  a  cer- 
tain portion  of  their  length  for  the  partial  use  of  their  respective  roada 
beyond  the  line  of  parallelism,  where  such  contracts  are  not  in  terms 
or  in  effect  leases  and  do  not  surrender  possession  or  control  of  a 
road  by  its  original  owner.**  A  traffic  contract  may  be  enforced  by 
a  court  of  equity,  and  specific  performance  will  not  be  denied  on  the 
ground  that  it  requires  the  exercise  of  skill  and  judgment  and  con- 
tinuous series  of  acts.  Neither  will  it  be  denied  because  the  contract, 
fair  when  made,  has  become  a  hard  one  by  the  force  of  changing  cir- 
cumstances or  subsequent  events.  Thus  active  competition  between 
a  street  railway  company,  after  it  has  adopted  electricity  as  a  motive 
power,  and  another  company  which  has  a  steam  line,  will  not  relieve 
the  former  from  a  contract  to  run  cars  over  the  other's  track  to  its  de- 
pot, although  the  contract  was  made  when  the  use  of  horse  cars  on  its 
own  line  made  such  competition  impossible.**  A  street  railway  com- 
pany receives  its  franchise  subject  to  certain  well  defined  duties  to  the 
public  and  it  cannot  relieve  itself  from  these  obligations  by  a  traffic 
arrangement  by  which  it  permits  another  company  to  make  joint  use 
of  its  tracks,  except  by  legislative  enactment  authorizing  such  arrange- 
ment, with  an  express  provision  exempting  it  from  liability  for  the 
acts  of  its  licensee.**  A  street  railway  company,  having  authority  to 
operate  cars  and  touisport  passengers  in  the  streets  of  the  city  only, 
cannot  confer  its  privileges  upon  an  interurban  railroad  which  has 
no  authority,  to  enter  the  city,  by  contracting  with  the  int«rurban 
corporation  to  transport  its  cars  with  their  passengers,  express  and 
freight  through  the  city  streets.* 

19.  Consolidation. — ^The  power  of  corporations,  especially  those 
which  exercise  a  public  function  such  as  is  exercised  by  street  rail- 
way companies,  is  derived  from  the  law  of  their  creation;  and  they 
may  not  combine  with  each  other,  or  be  amalgamated  or  consoli- 
dated, or  be  merged  one  into  another,  except  by  express  authority  of 
statute  enacted  for  the  purpose,  which,  when  given,  will  be  the  meas- 
ure of  the  extent  and  character  of  the  combination  to  be  effected.* 

Generally  as  to  the  validity  and  en-   Cas.  1915D  992,  L.R.A.191SE  24». 
forcement  of  traffic  or  operating  con-       1.  Aurora  v.   Elgin,   etc.,    Traction 
tracts  between  railroad  companies,  see   Co.,  227  111.  485,  81  N.  E.  544,  118  A, 
Railroads,  vol.  22,  p.  1092  et  seq.  S-  R-  284. 

18.  People  V.  O'Brien,  111  N.  T,  1,  2.  Capital  Traction  Co,  v,  Offntt,  17 
18  N,  E,  692,  7  A,  S.  R.  684,  2  L.R.A.  App.  Cas.  (D.  C.)  292,  53  L.R.A.  390: 
255.  As  to  the  g^eneral  right  of  corporations 

19.  Prospect  Park,  etc.,  R.  Co.  v.  to  consolidiftte,  see  Corporations,  vol. 
Coney  Island,  etc.,  R.  Co.,  144  N.  T.  7,  p.  159  et  seq. ;  as  to  the  right  of  rail- 
152,  39  N.  E.  17,  26  L.R.A.  610.  roads  to  consolidate,  see  Ratlboads, 

20.  Quigley  v.  Toledo  Rys.,  etc.,  Co.,  vol.  22,  p.  1165  et  seq. 
89  Ohio  St.  68,  105  N,  E.  185,  Ann. 
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The  consolidation  of  streeft  railway  linos,  authorized  by  ordinance 
because  the  public  interests  seem  to  demand  it,  is  not  in  violation  of 
a  constitutional  provision  prohibiting  monopolies,  trusts,  and  com- 
binations of  companies  for  the  purpose  of  fixing  prices,  or  limiting 
production,  or  regulating  transportation  of  any  product  or  commod- 
ity.* The  fact  that  two  street  passenger  railways  run  through  paral- 
lel streets  in  the  same  city  does  not  bring  them  within  the  provisions  of 
a  constitution  prohibiting  the  consolidation  of  parallel  or  competing 
i-ailroad  or  canal  companies,  since  such  railways  are  not  competing 
in  the  sense  in  which  that  word  is  used.*  There  may  be  actual  con- 
solidation to  all  intents  and  purposes,  without  its  being  so  designated. 
There  is  no  magic  in  the  use  of  the  word  "consolidation"  to  effect 
that  result.  If  the  coming  together  of  two  street  railway  corpora- 
tions under  the  authority  of  law  be  in  fact  consolidation,  it  is  of  no 
consequence  by  what  name  the  act  is  characterized;  nor  is  it  of  any 
consequence  by  what  steps  the  result  has  been  effected.  One  of  those 
steps  may  take  the  shape  of  bargain  an,d  sale,  but  when  no  consolida- 
tion is  intended  or  sought  to  be  effected,  the  mere  purchase  by  one  cor- 
poration of  the  property  and  franchises  of  another  corporation  under 
authority  of  law,  and  the  succession  of  the  purchaser  corporation  to 
the  exercise  of  the  franchise  held  by  the  vendor  corporation,  cannot 
reasonably  be  held  to  operate  as  a  consolidation  of  the  two  companies, 
or  to  charge  the  purchaser  company  with  the  liabilities  of  its  prede- 
cessor in  the  franchise.  The  succession  of  the  purchaser  company  to 
the  franchise  in  such  a  case  is  not  a  succession  in  the  sense  in  which 
that  term  is  used  in  relation  to  the  kind  of  corporation  which  is 
known  as  a  corporation  sole.*  When  two  or  more  street  railway  cor- 
porations become  consolidated  with  each  other  by  permission  or 
authority  of  the  sovereign  power,  whether  under  a  new  name  or 
under  the  name  previously  held  by  one  of  the  component  com- 
panies, the  new  corporation  so  formed,  although  in  technical  strict- 
ness an  independent  organization  entirely  distinct  from  the  com- 
panies which  have  become  merged  in  it,  is  chargeable,  at  all  events 
in  equi^ty,  and  generally,  if  not  always,  even  at  common  law,  with  all 
the  liabilities  of  its  component  members  and  of  each  one  of  them.* 
A  street  railway  company  whose  capital  stock  has  been  wholly 
acquired  by  a  leasee  corporation,  under  a  statute  which  provides  that 
in  such  case  the  estate,  property,  rights,  privileges,  and  franchises 
of  the  gelling  corporation  shall  vest  in  the  purchasing  corporation,  to 

8.  Wood  V.  Seattle,  23  Wash.  1,  62  et  seq. 
Pac.  135,  52  L.R.A.  369.  6.  Capital  Traction  Co.  v.  Offutt,  17 

4.  Montgomery's  Appeal,  136  Pa.  App.  Caa.  (D.  C.)  292,  53  L.R.A.  390; 
St.  96,  20  Atl.  399,  9  L.R.A.  369.  Louisville,  etc.,  R.  Co.  v.  Central  Ken- 

5.  Capital  Traction  Co.  v.  Offutt,  17  tuckv  Traction  Co,  147  Ky.  513, 144  S. 
App.  Cas.  (D.  C.)  292,  53  L.R.A.  390.  W.  739,  Ann.  Gas.  1915A  857.  And 
And  see  Cokpobations,  vol.  7,  p.  156  see  Railboads,  vol.  22,  p.  1164  et  seq. 
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be  thereafter  controlled  by  the  latter  in  its  own  name,  cannot  be 
regarded  as  istill  having  a  corporate  existence  which  will  enable  the 
purchasing  corporation  to  claim  and  enjoy,  on  behalf  of  the  selling 
corporation,  a  contract  exemption  from  paving  obligations  which  the 
latter  corporation  enjoyed.' 

Mortgages  and  Liens 

20.  In  General. — It  is  the  generally  accepted  view  that  a  street 
railway  corporation  has  no  power  to  mortgage  its  franchise,  road,  or 
property,  without  legislative  authority,  and  that  a  mortgage  without 
such  authority  is  whoUy  void.*  A  deed  on  a  foreclosure  sale  of  the 
property  of  a  street  railroad  company  which  purports  to  cover  the 
entire  property  corporeal  and  incorporeal  will  include  an  easement 
of  right  of  way  across  a  steam  railroad  track,  though  not  mentioned.'* 
It  has  been  held  that  there  can  be  no  lien  for  labor  on  a  street  railway 
under  a  statute  authorizing  liens  on  "a  railroad"  or  "any  other 
stri-.cture"  where  the  owner  has  no  estate  in  the  land  occupied,  but 
the.  fee  of  the  street  is  in  the  city  for  a  public  street,  for  the  lien  is 
given  upon  the  structure  and  the  land  upon  which  it  is  erected,  and 
unless  there  can  be  a  lien  upon  the  land  there  can  be  none  upon  the 
structure.'" 

21.  Priority  between  Mortgages  and  Other  Claims. — As  in  the  case 
of  other  railroad  companies,*'  it  is  well  settled  that  there  are  certain 
claims  against  a  mortgaged  street  railway,  accruing  before  the  appoint- 
ment of  a  receiver,  which  are  entitled  to  a  preference  over  a  prior 
mortgage  debt  in  payment  out  of  the  earnings  of  the  railway  during 
the  receivership  and  out  of  the  proceeds  of  the  sale  of  its  property.** 
It  is,  however,  an  indispensable  element  of  every  such  claim  that 
it  be  founded  upon  property  furnished  or  services  rendered  to  the 
mortgagor  which  either  preserved  or  enhanced  the  value,  of  the 
security  of  the  mortgage  debt,  and  thereby  inured  to  the  benefit  of 
the  mortgagee.**    A  claim  for  money  loaned  to  pay  interest  on  a 

7.  Rochester  R.  Co.  v.  Rochester,  9.  Louisville,  eto.,  R.  Co.  v.  Central 
205  V.  S.  236,  27  S.  Ct.  469,  51  U.  S.  Kentucky  Traction  Co.,  147  Ky.  513, 
(L  ed.)  784.  Generally  as  to  the  ef-  144  S.  W.  739,  Ann.  Cas.  1915A  857. 
feet  of  consolidation  on  privileges  and  10.  Front  St.  Cable  R.  Co.  v.  .Tohn- 
immunities,  see  Corporations,  vol.  7,  son,  2  Wash.  112,  25  Pac.  1084,  U 
p.  174  et  seq.  L.R.A.  693. 

8.  Richardson   v.   Sibley,   11    Allen  Note:  1  L.R.A.(N.S.)  117-120. 
(?.Iass.)  65,  87  Am.  Dec.  700.    For  a  11.  For  a  full  discussion  of  the  pri- 
fuU  discussion  of  the  power  of  rail-  ority  between  railroad  mortgages  and 
roads  to  mortgage  their  property  and  other  liens  or  claims,  see  Railroads, 
franchises,  the  form  and  essentials  of  vol.  22,  p.  1121  et  seq. 

such     mortgages,     property     covered       12.  St.  Louis  Trust  Co.  v.  Riley,  70 
thereby  and  the  manner  and  effect  of  Fed.  32,  36  U.  S.  App.  100,  16  C.  C. 
foreclosure,  see  Railroads,  vol.  22,  p.  A.  610,  30  L.R.A.  456. 
1106  et  seq.  13.  St.  Louis  Trust  Co.  ▼.  RUey,  70 
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mortgage  debt  is  iuftirior  in  equity  to  the  lien  of  a  prior  mortgage, 
and  cannot  be  given  a  preference  over  it,'*  and  preference  over  a 
mortgage  debt  in  respect  "to  the  receiver's  earnings  cannot  be  given 
a  claim  for  damages  caused  by  negligence  of  a  street  railway  company 
before  the  appointment  of  the  receiver,  in  a  suit  to  foreclose  the  mort- 
gage on  the  street  railway  property.*'  No  priority  over  the  mortgage 
is  created  by  a  loan  to  a  street  railway  company,  upon  pledge  of  it>i 
income,  of  money  to  make  a  substantial  and  beneficial  addition  to 
its  plant  and  power,  which  was  necessary  to  enable  it  to  maintain  the 
volume  of  its  business,  but  which  was  not  indispensable  to  enable  it 
to  continue  a  going  concern,  where  the  mortgage  covers  property 
acquired  and  to  be  acquired  and  the  income,  and  the  minority  of  the 
bondholders  secured  by  trust  deed  on  the  corporate  property  cannot 
•estop  the  majority  or  the  trustee  from  contesting  the  claim  for  a  prior 
liciQ  by  merely  suffering  the  additions  to  be  made  with  knowledge  of 
the  advances  and  without  objection."  A  lien  upon  a  street  rail- 
way for  a  panng  assessment  to  which  the  company  is  subject  under 
ils  charter  is  superior  to  the  lien  of  a  mortgage  upon  the  property. 
And  the  mortgagee  though  not  bound  by  a  compromise  contract 
between  the  mortgagor  and  the  city,  with  respect  to  liens  on  the 
-property  for  paving,  cannot  accept  the  benefit  of  such  contract  for 
the  relief  of  the  property  from  a  lien  existing  under  the  company's 
charter  ordinance  without  being  subjected  to  the  burden  of  a  lien 
which  the  contract  provided  for.'' 

III.  Street  Franchise 

In  General 

22,  Necessity. — ^Whileit  is  true  that  the  charter  of  a  street  rail- 
way coFporation  is  granted  under  the  general  laws  of  the  state,  yet  a 
charter  so  obtained  gives  out  the  bare  power  to  exist  To  enable 
such  a  corporation  to  carry  out  the  sole  purpose  for  which  it  has 
«xistence,  it  must  have  a  further  exercise  of  sovereign  power  in  its 
behalf  in  order  to  authorize  it  to  enter  upon  its  streets  and  alleys  and 
<;onstruct  and  operate  its  road  there.'*    A  private  corporation  has  no 

Fe(L32,  36  U.  S.  App.  100, 16  C.  C.  A.  Doud,  105  Fed.  123,  44  C.  C.  A.  389, 
610,  30  L.R.A.  456;  Cambria  Iron  Co.  52  L.R.A.  481. 

V.  Union  Trust  Co.,  154  Ind.  291,  55  17.  Cambria  Iron  Co.  v.  Union 
N.  E.  745,  56  N.  E.  665,  48  L.R.A.  41.   Trust  Co.,  154  Ind.  291,  55  N.  E.  745, 

14.  Illinois    Trust,    etc.,    Bank    v.  56  N.  E.  665,  48  L.R.A.  41. 

Doud.  105  Fed.  123,  44  C.  C.  A.  389,  18.  People  v.  Suburban  R.  Co.,  178 
52  L.R.A.  481.  HI.  594,  53  N.  E.  349,  49  L.R.A.  650; 

15.  St.  Louis  Trust  Co.  v.  Riley,  70  Potwin  Place  v.  Topeka  R.  Co.,  51 
Fed.  32,  36  U.  S.  App.  100,  16  C.  C.  Kan.  609,  33  Pao.  309,  37  A,  S.  R.  312; 
A.  610,  30  L.R.A.  456.  People  v.  O'Brien,  111  N.  Y.  1,  18  N. 
■    16.  Illinois    Trust,    etc.,    Bank    v.  E.  692,  7  A.  S.  R.  684,  2  L.B~A.  255. 
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right  to  impose  a  permanent  structure  on  a  highway^  and  thereby 
sequester  to  its  exclusive  use  for  its  exclusive  profit  any  portion  there- 
of, in  the  absence  of  either  legislative  or  municipal  permission.'* 

23.  Power  of  State  to  Grant. — The  power  of  the  state  over  the 
pubhc  streets,  whether  exercised  directly  by  the  legislature  or  through 
the  city  council  or  some  other  body,  is  absolute.*"  And  a  franchise 
to  use  a  street,  or  other  highway,  for  a  street  railway,  must  emanate 
froin  the  sovereign  power  of  the  state.  It  may  be  granted  directly 
by  the  state,  or  by  a  municipal  corporation  if  authorized  by  the 
state,  and  it  may  be  by  the  state  without  the  consent  of  the  municipal 
corporation  in  the  absence  of  some  constitutiond  prohibition.*  The 
state  constitution  may,  and  in  some  states  does,  prohibit  the  legisla- 
ture from  passing  any  law  authorizing  the  construction  of  a  street 
railroad  in  the  streets  of  a  city  without  the  consent  of  the  municipal- 
ity,* but  the  power  over  streets  is  not  taken  from  the  legislature  and 
conferred  on  municipalities  by  constitutional  provisions  that  the  state 
shall  not  be  interested  in  any  work  of  internal  improvement  nor 
vacate  or  alter  any  road  laid  out  by  the  commissioners  of  highways 
or  any  street  in  any  city  or  village  or  in  any  recorded  town  plat.* 

24.  Power  of  Municipality  to  Grant. — ^Where  the  right  of  the  pub- 
lic in  streets  and  highways  is  vested  in  the  legislature,  it  is  generally 
held  that  such  right,  either  entirely  or  to  a  limited  extent,  may  bo 
delegated  to  the  municipal  government  having  territorial  jurisdiction 
over  the  same.*  Some  jurisdictions,  however,  give  to  the  terra  "fran- 
cliise"  its  technical  meaning,  and,  on  this  ground,  deny  the  power 
of  the  legislature  to  delegate  the  power  to  grant  a  franchise  in  streets 
and  highways,  although  recognizing  the  power  of  municipalities  to 
license  the  use  of  streets  and  highways  within  its  territorial  limits.' 
But  assuming  that  the  power  to  grant  franchises  in  streets  is  a  del- 
egable one,  originally  vested  in  the  legislature,  and  using  the  term 
"franchise"  as  a  term  of  convenience  rather  than  in  its  technical  and 
narrow  sense,  it  is  well  settled  that  a  municipality  cannot  grant 
franchises  for  the  use  of  a  street  by  a  street  railway  unless  legislative 
authority  "so  to  do  is  delegated  to  it.'    Thus  a  city  cannot  lawfully 

19.  Stamford  v.  Stamford  Horse  3.  Detroit  Citizens'  St.  R.  Co.  v.  Pe- 
R.  Co.,  56  Conn.  381,  15  Atl.  749,  1  troit,  110  Mich.  384,  68  N.  W.  304,  64 
L.R.A.  375.  A.  S.  R.  350,  35  L.R.A.  859. 

20.  State  v.  Parsons  St.  R.,  etc.,  Co.,  4.  Generally  as  to  the  delegation  to 
81  Kan.  430,  105  Pac.  704,  28  L.R.A.  municipalities  of  the  power  to  grant 
(N.S.)  1082.  franchises,  see  Franchises,  vol.  12,  p. 

1.  Eichels  v.  Evansville  St.  R.  Co.,  187  et  seq.;  Municipal  Corporations, 
78  Ind.  261,  41  Am.  Rep.  561;  Balti-  vol.  19,  p.  706  et  seq. 

more  v.  United  Rys.,  etc.,  Co.,  107  Md.       5.  Note:  22  L.RA.(N.S.)  925-927. 
250,  68  Atl.  557, 14L.R.A.(N.S.)  805;       6.  People's  R.  Co.  v.   Memphis  R. 
Galveston,  etc.,  R.  Co.  v.  Galveston,  90  Co.,  10  Wall.  38, 19  U.  S.  (L.  ed.)  844; 
Tex.  398,  39  S.  W.  96,  36  LlR.A.  33.     Eichels  v.   Evansville  St.  R.  Co.,  78 

2.  See  infra,  par.  28.  Ind.  261,  41  Am.  Rep.  561;  Stanley  v. 
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grant  to  a  street  railway  company  the  right  to  build  and  operate  an 
elevated  street  passenger  railroad  overhanging  the  streets  and  the 
surface  street  railroad  lines,  in  the  absence  of  any  legislation  what- 
ever authorizing  or  providing  for  such  elevated  structure,  and  the 
ascertainment  of  the  damage  done  to  lot  owners  thereby.'  It  is  not, 
however,  indispensably  essential  that  the  power  should  be  expressly 
delegated,  and  if  conferred  by  necessary  implication  it  will  be  upheld 
and  enforced.*  It  has  been  held,  however,  that  such  a  power  is  an 
extraordinary  one,  and  cannot  be  implied  from  a  charter  of  a  munic- 
ipal corporation  which  confers  only  the  usual  powers  ordinarily 
bestowed  upon  such  corporations ;  •  and  that  statutory  authority  is 
not  to  be  found  in  a  general  power  to  regulate,  amend,  and  alter  the 
streets,  roads  and  alleys  of  a  city.*"  But  there  is  also  authority  to 
the  effect  that  the  power  to  control  streets  and  highways  conferred 
upon  a  municipality  includes  the  right  to  authorize  the  use  of  such 
streets  and  highways  for  street  railway  purposes."  So  where  a  stat- 
ute gives  a  municipality  exclusive  control  of  the  streets  and  power 
to  control  and  regulate  everything  concerning  street  railways,  power 
is  conferred  upon  the  city  to  grant  a  franchise  to  a  street  railway 
company.**  A  city  may  derive  its  powers  to  grant  such  franchises 
from  a  statute  authorizing  it  to  do  so  for  the  benefit  and  convenience 
of  the  public.**  The  authority  conferred  by  the  legislature  on  munic- 
ipal authorities  to  permit  private  corporations  to  construct  and  operate 
street  railway  lines  upon  the  street  must  be  exercised  within  the 
limits  of  reasonable  discretion,  and  not  so  as  materially  to  injure  the 
property  of  abutters.** 

Davenport,  54  la.  463,  2  N.  W.  1064,  6  83  Tex.  548,  19  S.  W,  127,  29  A.  S.  R. 

N.  W.  706,  37  Am.  Rep.  216;  Baiti-  679. 

more  v.  United  Rys.,  etc.,  Co.,  107  Md.  10.  Davis  v.  New  York,  14  N.  Y. 

250,  68  Atl.  557, 14  L.R.A.(N.S.)  805;  506,  67  Am.  Dec.  186. 

Detroit  Citizens'  St.  R.  Co.  v.  Detroit,  Note:  22  L.R.A.(N.S.)  930-933. 

110  Mich.  384,  68  N.  W.  304,  64  A.  S.  H-  Blair  v.  Chicago,  201  U.  S.  400, 

R.  350,  35  L.R.A.  859;  Davis  v.  New  26  S.  Ct.  427   50  U.  S..(L.  ed.)  801 

York,  14  N.  Y.  506,  67  Am.  Dec.  186  (construing  Ilhnois  statute) ;  State  v. 

and  note;  Milhau  v.  Sharp,  27  N.  Y.  £?'"#*"  Con*ol-  S*    R.  Co.,  8o  Ma 

611,    84    Am,    Dec.    314.      And    see  263,55  Am.  Rep  361 

MaxxcxP^  CoaPOKATXOKS,  vol.  19,  p.  g Vu'to;f;^SL'cTst.  R 

"Nore:"l2   L.R.A.(N.S.)    925,   927,  ^0-,  SSJex.  548.  19  S.  W.  127,  29  A 

^30,  933.  Note:  22  L.R.A.(N.S.)  930-933. 

7.  Note:  22  L.R.A.(N.S.)   930-933.       13.  Little    Rock    R.,    etc.,    Co.    v. 

8.  Eichels  V.  Evansville  St.  R.  Co.,  Dowell,  101  Ark.  223,  142  S.  W.  165, 
78  Ind.  261,  41  Am.  Rep.  561.  Ann.  Cas.  1913D  1086. 

Note:  22  L.R.A.(N.S.)  930-933.  14.  Block  v.  Salt  Lake  Rapid  Tran- 

9.  Eichels  v.  Evansville  St.  R.  Co.,  sit  Co.,  9  Utah  31,  33  Pac.  229,  24 
78  Ind.  261, 41  Am.  Rep.  561.  See  also  L.R.A.  610.  And  see  infra,  par.  74 
Houston  V.  Houston  City  St.  R.  Co..  et  seq. 
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25.  Validity;  Construction. — ^A  license  to  maintain  tracks  in  city 
streets  cannot  lawfully  be  granted  to  a  business  corporation/  but  only 
to  a  corporation  which  is  organized  for  the  purpose  of  constructing 
and  operating  a  street  railway."  An  actual  corporate  existence 
clothed  with  a  legal  right  to  build  a  railroad  is  a  fundamental  con- 
dition of  permission  to  occupy  a  street  for  that  purpose,  and  permis- 
sion nominally  granted  to  a  company  not  yet  legally  in  existence 
cannot  become  effective  on  its  incorporation,  at  least  as  against  a  com- 
pany previously  chartered  which  with  reasonable  promptness  obtains 
a  later  grant  of  permission  to  use  the  same  road.*'  The  rules  of  con- 
struction which  have  been  adopted  by  courts  in  the  case  of  grants  of 
street  railway  franchises  by  municipal  authorities  are  of  long  stand- 
ing. It  has  been  held  that  such  grants  should  be  in  plain  language, 
that  they  should  be  certain  and  definite  in  their  nature,  and  should 
contain  no  ambiguity  in  their  terms.  The  legislative  mind  must  be 
distinctly  impressed  with  the  unequivocal  form  of  expression  con- 
tained in  the  grant,  in  order  that  the  privileges  may  be  intelligently 
granted  or  purposely  withheld."  A  charter  having  the  elements  of 
a  contract,  granted  to  a  street  railway  company,  is  to  be  strictly  con- 
strued against  the  company,  and  it  has  no  doubtful  rights  under  such 
charter ;  for  when  there  are  doubts  they  are  construed  against  'the 
grantee  and  in  favor  of  the  municipality.**  All  the  intendments 
must  logically  be  favorable,  rather  than  adverse,  to  the  public.  Plain 
words  and  plain  sentences  must  and  will  be  given  their  plain  mean- 
ing; but  if  there  be  language  equally  capable  of  two  constructions, 
that  construction  which  safeguards  the  public  interest  substantially 
must  be  given  preference  to  that  construction  whjch  secures  only  an 
insignificant  or  unsubstantial  advantage  to  the  public.*'  It  is  matter 
of  common  knowledge  that  grants  of  this  character  are  usually  pre- 
pared by  those  interested  in  them,  and  submitted  to  the  legislatures 
with  a  view  to  obtain  from  such  bodies  the  most  liberal  grant  of  privi- 
leges which  they  are  willing  to  give.  This  is  one  among  many  rea- 
sons why  they  are  to  be  strictly  construed.*"    A  franchise  ordinance, 

15.  Brooklyn  Heights  R.  Co.  v.  10  L.R.A.  770 ;  People  v.  Newton,  112 
Steers,  213  N.  Y.  76,  106  N.  E.  919,  N.  Y.  396, 19  N.  E.  831,  3  L.R.A.  174; 
Ann.  Cas.  1916C  791.  Norfolk,  etc..  Traction  Co.  v.  Norfolk, 

16.  Homestead  St.  R.  Co.  v.  Pitts-  115  Va.  169,  78  S.  E.  545,  Ann.  Cas. 
bui^,  etc..  Electric  St.  R.  Co.,  166  Pa.  '1914D  1067;  Peterson  v.  Taeoma,  R., 
St.  162,  30  Atl.  950,  27  L.R.A.  383.  etc.,  Co.,  60  Wash.  406,  111  Pac.  338, 

17.  Cleveland    Electric    R.    Co.    v.  140  A.  S.  R.  936. 

Cleveland,  etc.,  R.  Co.,  204  U.  S.  116,       19.  State  v.  Milwaukee  Electric  Ry., 
27  8.  Ct.  202,  51  U.  S.  (L.  ed.)  399.         etc.,  Co.,  151  Wis.  520,  139  N.  W.  396, 

18.  Aurora  v.  Elgin,  etc.,  Traction  Ann.  Cas.  1914B  123. 

Co.,  227  111.  485,  81  N.  E.  544,  118  A.       20.  Cleveland    Electric    R.    Co.    v. 
S.  R.  284;  Western  Pav.,  etc.,  Co.  v.   Cleveland,  etc.,  R.  Co.,  204  U.  S.  116, 
Citizens'  St.  R.  Co.,  128  Ind.  525,  26   27  S.  Ct.  202,  51  U.  S.  (L.  ed.)  399. 
N.  E.  188,  28  N.  E.  88,  25  A.  S.  R.  462, 
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enacted  pursuant  to  an  agreement  between  a  city  and  a  street  rail- 
way company,  requiring  the  company  to  transport  passengers  to  or 
from  any  point  on  its  lines  within  the  city  limits  for  a  single  fare, 
includes  a  line  of  such  company  running  outside  the  city  limits  at 
the  time  of  the  making  of  the  contract  and  the  enactment  of  the  ordi- 
nance but  subsequently  brought  within  the  city  by  extension  of  its 
corporate  limits.*  A  street  railway  which  is  authorized  to  build  a 
double  track  road  cannot  after  its  completion  for  horse  cars  again 
disturb  the  surface  of  the  streets  for  the  pmrpose  of  changing  it  into 
a  cable  road.* 

26.  Exclusive  Grants. — In  jurisdictions  wherein  monopolies  are 
not  prohibited,  the  legislature  may  grant  exclusive  privileges  to  a 
street  raibroad,*  but  it  is  the  well  settled  rule  that  without  express 
legislative  authority,  a  municipality  cannot  grant  an  exclusive  privi- 
lege to  occupy  its  streets  for  a  street  railway,*  and  it  has  been  held  that 
this  rule  applies  even  in  jurisdictions  wherein  the  power  to  grant 
privileges  or  franchises  to  use  streets  may  be  included  in  a  general 
grant  to  a  municipality  of  the  power  to  control,  regulate,  etc.,  when 
the  exercise  of  the  right  conferred  is  not  inconsistent  with  its  use  by 
the  public,  and  will  not  destroy  or  seriously  impair  its  use  as  a  public 
thoroughfare.*  The  power  of  a  municipality  to  grant  an  exdusiye 
franchise  must  be  given  in  language  explicit  and  express,  or  neces- 
sarily to  be  implied  from  other  powers.  There  are  many  reasons 
which  urge  to  this — reasons  which  flow  from  the  nature  of  the  munic- 
ipal trust — even  from  the  nature  of  the  legislative  trust,  and  those 
whicb,  without  the  clearest  intention  explicitly  declared,  insistently 
forbid  that  the  future  should  be  committed  and  bound  by  the  condi- 
tions of  the  present  time  and  functions  delegated  for  public  purposes 
be  paralyzed  in  their  exercise  by  the  existence  of  exclusive  privileges.* 
The  fact  that  the  legislature  could  not  directly  grant  a  right  to  use  a 
street  for  street  railroad  purposes  does  not  alter  the  rule  that  a  munic- 
ipality cannot  grant  an  exclusive  right  to  such  use  of  the  streets  unless 
the  power  to  do  so  has  been  expressly  conferred.    The  power  to  grant 

1.  Peterson  v.  Tacoma  Ry.,  etc.,  €o.,  R.  Co.,  79  Ala.  465,  58  Am.  Rep.  615; 
60  Wash.  406,  111  Pac.  338,  140  A.  S.  Detroit  Citizens'  St.  R.  Co.  v.  Detroit 
R.  936.  R.  Co.,  110  Mich.  384,  68  N.  W.  304, 

2.  People  V.  Newton,  112  N.  Y.  396,  64  A.  S.  R.  350,  35  L.R.A.  859;  Hous- 
19  N.  E.  831,  3  L.R.A.  174.  ,  ton  v.  Houston  City  St.  R.  Co.,  83  Tex. 

3.  In  re  Philadelphia,  etc.,  R.  Co.,  548, 19  S.  W.  127,  29  A.  S.  R   679. 

6  Whart.  (Pa.)  25,  36  Am.  Dec.  202.  Note:     22    L.R.A.(N.S.)     934-937. 

And  see  generally.  Franchises,  vol.  And  see  Franchises,  vol.  12,  p.  188 ; 

12,  p.  196  et  seq.;  Monopolies  and  Munioipal  Corporations,  vol.  19,  p. 

Combinations,  vol.  19,  p.  14  et  seq.  1150  et  seq. 

4.  Detroit  Citizens'  St.  R.  Co.  v.  De-  5.  Note:  22  L.R.A.(N.S.)  934-937. 
troit  R.  Co.,  171  U.  S.  48,  18  S.  Ct.  6.  Detroit  Citizens'  St.  R.  Co.  v.  De- 
732,  43  U.  S.  (L.  ed.)  67;  Birmingham,  troit  R.  Co.,  171  U.  S.  48,  18  S.  Ct. 
etc.,  St.  R.  Co.  v.  Birmingham  Street  732,  43  U.  S.  (L.  ed.)  67. 
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the  exclusive  privilege  of  using  streets  for  street  railroad  purposes 
is  not  conferred  on  a  municipality  by  a  statute  providing  that  no 
street  railroad  company  shall  be  authorized  "to  construct  a  railway 
through  the  skeets  of  any  town  or  city  without  the  consent  of  the 
municipal  authorities  of  such  town  or  city  and  under  such  regula- 
tions and  upon  such  terms  and  conditions  as  sueh  authorities  may 
from  time  to  time  prescribe." '  So,  under  a  delegation  of  authority 
to  permit  and  regulate  the  laying  of  tracks  in  the  streete,  it  is  not 
competent  for  a  municipality  to  grant  the  exclusive  use  thereof  to  a 
railroad  company.'  A  state  constitution  prohibiting  the  legislature 
from  making  any  irrevocable  grants  of  special  privileges  or  immuni- 
ties prevents  both  the  legislature  and  the  municipality  acting  for  it 
from  granting  an  exclusive  franchise.'  A  grant  by  a  city  to  a  street 
railway  company  of  a  right  to  construct  and  maintain  a  street  rail- 
way along  and  upon  its  streets  does  not  confer  an  exclusive  privilege, 
nor  prevent  the  city  from  extending  similar  privileges  to  other  rail- 
way companies,  but  the  city's  dominion  over  the 'streets  remains 
unchanged  and  unimpaired  except  for  the  easement  of  the  company 
and  is  as  full  and  complete  for  all  purposes  as  it  w/>s  before  the  grant 
was  made.^*  While  an  exclusive  franchise  for  the  operation  of  a  street 
railway  within  a  city  is  not  favored,  on  the  other  hand  it  is  the  policy 
of  most  jurisdictions  to  forbid  the  operation  of  more  than  one  line  of 
street  railwaj's  on  a  particular  street,"  except  for  short  spaces  where  by 
necessity  it  may  become  necessary  for  two  lines  to  converge.*'  The 
rule  which  prohibits  the  granting  of  monopolies  applies  only  to  such 
things  as  are  of  common  right,  and  is  never  applied  to  things  which 
!ire  monopolies  in  their  nature;  hence  it  will  not  prevent  the  grant- 
ing for  a  reasonable  and  fixed  period  of  the  exclusive  right  to  operate 
a  railway  line  in  certain  streets.*'  Not  more  than  one  street  railway 
franchise  upon  the  same  street  can  be  given  under  a  statute  authoriz- 
ing the  incorporation  of  street  railway  companies  only  for  the  con- 
struction and  operation  of  a  street  railway  on  a  street  or  highway 
"upon  which  no  track  is  laid,  or  authorized  to  be  laid,  or  to  be 
extended  under  any  existing  charter."  **     A  mere  agreement  by  a 

7.  Detroit  Citizens'  St.  B.  Co.  v.  De-  11.  Homestead  St.  R.  Co.  v.  Pitts- 
troit  R,  Co.,  110  Mich.  384,  68  N.  W.  burg,  etc.,  Electric  St.  R.  Co.,  166  Pa. 
304,  64  A.  S.  R.  350,  35  L.R.A.  859.  St.  162,  30  Atl.  950,  27  L.R.A.  383. 

8.  Ligare  v.  Chicago,  139  III.  46,  28  12.  San  Jose-Los  Gatos  Interurban 
N.  E.  934,  32  A.  S.  R.  179.  R.  Co.  v.  San  Jose  R.  Co.,  156  Fed. 

Note:  22  L.R.A. (N.S.)  934-937.  455,  84  C.  C.  A.  265, 13  Ann.  Cas.  571. 

9.  Birmingham,  etc.,  St.  R.  Co.  v.  13.  Indianapolis  Cable  St.  R.  Co.  v. 
Birmingham  St.  R.  Co.,  79  Ala.  465,  68  Citizens'  St.  R.  Co.,  127  Ind.  369,  24  N. 
Am.  Rep.  615.  E.  1054,  26  N.  E.  893.  8  L.R.A.  539. 

10.  Houston  V.  Houston  City  St.  B.  14.  Homestead  St.  R.  Co.  v.  Pitts- 
Co..  83  Tex.  548,  19  S,  W.  127,  29  A.  burg,  etc.,  Electric  St.  R.  Co.,  166  Pa. 
S.  R.  679.  St.  162,  30  AtL  950,  27  L.R.A.  383. 
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municipal  corporation  not  to  grant  any  rights  or  privileges  which 
will  impair  or  destroy  those  conferred  by  its  ordinance,  giving  a  cer- 
tain corporation  permission  to  operate  a  street  railway  system  in  its 
streets  will  not  prevent  it  from  granting  like  permission  to  others. '• 

27.  Conflicting  Grants. — Where  two  rival  companies  have  each 
received  permission  to  construct  a  railway  system  in  the  streets  of  a 
city,  the  one  which  first  begins  work  on  a  line  involving  a  certain 
street,  in  good  faith  and  acting  within  the  terms  of  its  grant,  has  the 
better  right  to  the  use  of  that  portion  of  the  street  which  its  trackc 
will  cover;  and  this  right  will  continue  so  long  as  money  is  expended 
and  the  work  diligently  prosecuted  with  a  view  to  its  completion. 
But  a  street  railway  company  may,  for  the  purpose  of  defeating  the 
rights  which  its  rival  claims  to  have  acquired  by  reason  of  prior  occu-. 
pation  of  a  street  in  which  both  companies  have  equal  rights,  allege  and 
prove  that  such  occupation  was  not  in  conformity  to  such  rival's 
charter  powers,  in  that  the  tracks  were  laid  with  the  intention  of  using 
motive  power  different  from  that  permitted  by  the  charter.  And  a 
grant  of  permission  to  use  a  certain  motive  power  upon  street  railway 
tracks  wrongfully  constructed  with  the  intention  of  using  such  power 
when  another  was  prescribed  by  the  company's  charter  will  not  relate 
back  to  the  time  of  the  construction  of  the  tracks  so  as  to  cut  off  inter- 
vening rights.*'  It  is  well  settled  that  a  city  cannqt  do  anything  to 
impair  a  contract  which  it  has  made  with  a  street  railway  granting 
it  a  street  franchise.  So  a  contract  by  a  city  with  a  railway  company 
giving  it  permission  to  lay  its  tracks  for  street  railway  lines  through 
streets  occupied  by  the  lines  of  another  company  under  a  previous 
unexpired  contract  with  the  city  is  invalid  so  far  as  it  interferes  with 
the  latter  company  in  the  construction,  operation,  and  maintenance  of 
its  street  car  system.*'  Where  a  municipality,  may  properly  grant 
permission  to  a  second  company  to  lay  its  tracks  in  a  street,  it  can- 
not compel  such  company  to  straddle  the  tracks  of  the  first  company, 
when  the  street  is  amply  wide  to  accommodate  two  parallel  tracks. 
Permission  to  the  second  company  to  lay  a  part  of  its  track  on  the 
track  of  the  first  company  is  an  unconstitutional  taking  of  the  prop- 
erty of  the  latter  without  compensation.** 

28.  Consent  of  Municipal  Authorities. — ^While  the  legislature  baa 
the  undoubted  power  to  grant  a  franchise  to  operate  a  street  railway 
in  the  streets  of  a  municipality,  many  general  acts  making  provision 
for  the  organization  of  street  railway  companies  provide  in  effect 

]R.  Indianapolis  Cable  St.  R.  Co.  ▼.  Co.,  166  U.  S.  557,  17  S.  Ct.  653,  41 

Citizens'  St.  R.  Co.,  127  Ind.  369,  24  U.  S.  (L.  ed.)  1U4.    And  see  Feak- 

N.  E.  1054,  26  N.  E.  893,  8  L.R.A.  539.  OHiSKS,  vol.  12,  pp.  180,  211;  MoKiO- 

16.  Indianapolis  Cable  St.  R.  Co.  v.  ipal  Cobporatioks,  vol.  19,  p.  1154  et 
Citizens'  St.  R.  Co.,  127  Ind.  369,  24  seq. 

N.  E.  1054,  26  N.  E.  893,  8  L.R.A.  539.       18.  Com.  v.  Bond,  214  Pa.  St.  307, 

17.  City  R.  Co.  v.  Citizens'  St.  R.  63  Atl.  741,  112  A.  S.  R.  745. 
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that  no  SQch  company  or  corporation  shall  be  authorized  to  construct 
a  railway  under  the  act  through  the  streets  of  any  town  or  city  with- 
out the  consent  of  the  municipal  authorities  of  such  town  or  city 
and  under  such  regulations  and  upon  such  terms  and  conditions  as 
said  authorities  may  from  time  to  time  prescribe.'"  Provisions  to  the 
effect  that  a  street  railway  shall  not  be  constructed  in  the  streets  of 
a  city  without  the  consent  of  the  local  authorities  are  also  found  in 
the  constitutions  of  some  of  the  states.'**  Under  such  statutes  and 
constitutional  provisions  a  city  has  the  unqualified  right  to  consent 
or  refuse  without  liability  for  damages.'  Where  the  charter  of  a. 
street  railway  company  is  on  the  condition  that  it  shall  secure  the 
consent  of  the  city  before  it  can  exercise  the  franchise  in  question, 
it  is  not  at  liberty  to  act  without  such  consent,  and  where  such  con- 
sent has  never  been  obtained,  a  charter  to  a  new  company  giving 
authority  to  construct  such  railroad  is  not  a  law  impairing  the  obli- 
gation of  a  contract'  Some  states  have  adopted  the  policy  of  requir- 
ing franchises  upon  public  streets  to  be  sold  at  public  sale  to  the 
highest  bidder.*  The  abolition  during  the  life  of  a  street  railway  cor- 
poration of  the  office  of  supervisor  in  a  township,  whose  consent  was 
essential  to  the  extension  of  the  street  railway  over  and  along  the 
highways  of  the  township,  does  not  authorize  such  extension  with- 
out official  consent.* 

29.  Consent  of  Abutting  Owners. — ^The  constitutions  and  statutes 
of  many  of  the  states  require  as  a  condition  precedent  to  the  granting 
of  a  street  railway  franchise  that  the  consent  of  a  specified  portion  of 
the  abutting  owners  be  obtained,*  the  purpose  of  such  restriction 

19.  Chicago  Gen.  R.  Co.  v.  Chicago,  etc.,  Traction  Co.,  145  Wis.  13, 129  N. 
176  HI.  253,  52  N.  E.  880,  68  A.  S.  E.  W.  925,  140  A.  S.  R.  1056. 

188,  60  L.R.A.  959;  People  v.  Detroit  2.  People's  R.  Co.  v.  Memphis  R. 

United  Ry.,  134  Mich.  682,  97  N.  W.  Co.,  10  WaU.  38,  19  U.  8.  (L.  ed.) 

36,  104  A.  8.  R.  626,  63  L.R,A.  746;  844. 

Rochester  v.  Rochester  R.  Co.,  182  N.  3.  Pacific   Electric   R.    Co.   v.   Los 

Y.  99,  74  N.  E.  953,  70  L.R.A.  773;  Angeles,  194  U.  S.  112,  24  S.  Ct.  586, 

Pennsylvania  R.   Co.  v.  Montgomery  48   U.    S.    (L.   ed.)    896;   Dayton   v. 

County  Pass.  R.  Co.,  167  Pa.  St.  62,  Sonth  Covington,  etc.,  St.  R.  Co.,  177 

31  Atl.  468,  46  A.  S.  R.  659,  27  I*R.A.  Ky.  202,  197  8.  W.  670,  Ann.  Cas. 

766.  1918E  229,  L.R.A.1918B  476. 

20.  San  Antonio  Traction  Co.  v.  4.  Blair  v.  Chicago,  201  U.  8.  400, 
Altgelt,  200  U.  S.  304,  26  S.  Ct.  261,  26  S.  Ct.  427,  50  U.  8.  (L.  ed.)  801. 
59  U.  8.  (L.  ed.)  492; -Chicago  Gen.  5.  New  York  Underground  R.  Co. 
R.  Co.  V.  Chicago,  176  lU.  253,  52  N.  v.  New  York,  193  U.  S.  416,  24  S.  Ct. 
E.  880,  68  A.  8.  R.  188,  60  L.R.A.  494,  48  U.  S.  (L.  ed.)  733;  Doane  v. 
959;  People  v.  O'Brien,  111  N.  Y.  1,  Chicago  City  R.  Co.,  160  111.  22,  45 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  N.  E.  507,  35  L.R.A.  588;  Davis  v. 
255;  In  re  Third  Ave.  R.  Co.,  121  N.  New  York,  14  N.  Y.  506,  67  Am.  Dec. 
Y.  536,  -24  N.  E.  951,  9  L.R.A.  124.  186;  In  re  Third  Ave.  R.  Co.,  121  N. 

1.  Galveston,  etc.,  R.  Co.  v.  Calves-  Y.  536,  24  N.  E.  951,  9  L.E.A.  124; 
ton,  90  Tex.  398,  39  8.  W.  96,  36  Brooklyn  Heights  K.  Co.  v.  Steers, 
L.R.A.  33;  Manitowoc  v.  Manitowoc,  213  N.  Y.  76, 106  N.  E.  919,  Ann.  Cas. 
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being  to  protect  the  ownera  of  property  on  the  streets  of  citjes  from 
the  exercise  of  an  arbitrary  power  on  the  part  of  the  city  authorities 
in  permitting  the  streets  to  be  used  for  street  railroads.*  In  such 
jurisdictions  legislative  authority  to  construct  and  operate  a  railroad 
in  the  street  is  merely  a  consent  to  such  use  on  the  part  of  the  legis- 
lature, and  cannot  be  construed  as  giving  any  power  to  make  the 
appropriation  without  the  consent  of  the  owners  of  the  fee  or  com- 
pensation made  to  them.'  Consent  of  the  owner  is  manifested  by 
his  signature  to  a  petition  addressed  to  the  common  council  of  the 
city,  on  which  petition  the  council  bases  its  legislative  action.  Unless 
there  is  a  petition  by  the  required  number,  the  council  lis  without 
power  to  grant  the  license.*  It  has  been  held,  however,  that  a 
private  owner  of  property  abutting  on  a  street  cannot  maintain  A  suit 
to  enjoin  the  construction  of  a  street  railway  in  the  street,  although 
it  has  not  been  properly  authorized  by  the  municipal  authorities, 
because  the  application  presented  by  abutting  ownera  was  not  signed 
by  the  proper  parties.  His  remedy  in  such  case  is  by  an  action  at 
law  for  damages.*  The  consents  of  owners  of  lots  abutting  on  a 
street  to  the  construction  and  operation  of  a  street  railroad  on  such 
street  are  not  property  rights  that  can  be  appropriated  under  the 
power  of  eminent  domain,  but  they  must  be  given  voluntarily.** 
In  some  jurisdictions  purchasing  the  consent  of  a  property  owner  to 
the  laying  down  of  a  street  railway  in  a  street  upon  which  his  prop- 
»  erty  abuts,  for  money  or  other  consideration  inuring  to  his  exclusive 
benefit,  is  illegal,  and  renders  the  consent  invalid.**  Other  courts 
however-,  holding  that  such  consents  are  rights  in  their  nature  per- 
sonal to  each  owner  of  an  abutting  lot,  have  adopted  the  rule  that 
the  owners  of  abutting  lots  are  free  to  give  or  withhold  such  con- 
sent, upon  such  terms  as  to  th6m  severally  may  seem  proper,  and 
there  is  no,  public  policy  against  giving  such  consent  for  a  valuable 
consideration  moving  from  the  street  railroad  company  to  such  lot 
owner.*'  It  is  sometimes  provided  that  on  failure  to  obtain  the 
necessary  consents  of  the  owners  of  property  bounded  on  the  proposed 
railway  route,  the  company  may  set  in  motion  a  proceeding  before  the 
tribunal  designated  by  the  legislature  to  secure,  in  invitum  the  non- 

1916C  791;   Hamilton,  etc.,  Traction  111.  510,  46  N.  E.  520,  56  A.  S.  R.  265, 

Co.  V.  Parish,  67  Ohio  St.  181,  65  N.  36  L.R.A.  97. 

E.  1011,  60  L.R.A.  531.  10.  Hamilton,  etc.,  Traction  Co.  t. 

6.  Hamilton,  etc..  Traction  Co.  v.  Parish,  67  Ohio  St.  181,  65  N.  E.  1011, 
Parish,  67   Ohio   St.   181,  65  N.   E.  60  L.R.A.  531. 

1011,  60  L.R.A.  531,  11.  Doane  v.  Chicago  City  R.  Co., 

7.  Davis  V.  New  York,  14  N.  Y.  506,  160  HI.  22,  45  N.  E.  507,  35  L.R.A. 
67  Am.  Dec  186.  588. 

8.  Doane  v.  Chicago  City  R.  Co.,  12.  Hamilton,  etc..  Traction  Co.  v. 
160  111.  22,  45  N.  E.  507,  35  L.R.A.  Parish,  .67  Ohio  St.  181,  65  N.  E. 
588.  1011,  60  L.R.A,  531. 

9.  Doane  v.  Lake  St.  El.  R.  Co.,  165 
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asaenting  property  owners,  a  decree  allowing  a  construction  of  the 
railway.**  To  provide  for  such  a  tribunal,  whose  decision  might  be 
substituted  for  the  consents  of  property  owners,  is  perfectly  com- 
petent for  the  legislative  body,  as  a  part  of  or  an  incident  to  its 
delegation  to  the  corporation  of  the  power  to  exercise  the  right  of 
eminent  domain,  by  which  right  the  corporation  is  empowered  to 
obtain  in  invitum  the  owners  the  possession  of  what  is  their  prop- 
erty. Such  proceedings  are  hostile,  and  they  must  fail  unless  there 
is  a  strict  compliance  with  the  statute,  which  generally  provides  for 
a  due  hearing,  a  determination  by  the  commissioners  of  necessity, 
and  the  confirmation  of  the  report  of  the  commissioners  by  the  court.** 
A  provision  in  the  charter  of  a  street  railway  company  requiring 
publication  of  notice  to  abutters  upon  streets  in  which  it  proposes  to 
lay  its  tracks  a  certain  time  before  their  location  does  not  require 
the  insertion  in  the  notice  of  a  designation  of  the  motive  power 
intended  to  be  used;  especially  where  another  section  of  the  charter 
requires  the  use  of  such  motive  power  as  the  city  council  shall  direct.** 
30.  Conditions  and  Restrictions. — Where  the  right  of  a  munic- 
ipality to  refuse  its  consent  to  the  operation  of  a  street  railway  in  its 
streets  is  an  absolute  one,  its  power,  in  the  first  instance,  to  impose 
conditions  is  unlimited.  The  nature  of  the  conditions  imposed  does 
not  depend  upon  other  grants  of  power.**  The  fact  that  the  same 
condition  is  not  imposed  on  other  companies  does  not  make  it  invalid 
as  a  denial  of  the  equal  protection  of  the  laws  or  due  process  of  law, 
for  the  power  to  give  consent  being  discretionary  it  is  manifestly  not 
to  be  exercised  by  a  general  ordinance  applicable  alike  to  all  cases, 
but  each  case  must  be  acted  upon  with  reference  to  its  peculiar  con- 
ditions and  circumstances.  If,  in  the  exercise  of  its  sound  discretion, 
the  city  council  shall  determine  that  the  best  interests  of  the  public 
do  not  require  the  imposition  of  any  conditions  whatever,  it  may 
grant  its  license  without  qualification;  but  if,  on  the  other  hand,  the 
public  interest  requires  that  the  occupancy  of  particular  streets,  un- 
der peculiar  conditions,  demands  that  certain  exactions  shall  be  made 
of  the  company  for  the  privilege  conferred,  then  the  city  council  has 

13.  In  re  Brooklvn  Union  Elevated  General  B.  Co.  v.  Chicago,  176  111.  253, 
R.  Co.,  112  N.  Y.  61,  19  N.  E.  664,  2  52  N.  E.  880,  68  A.  S.  R.  188,  66 
KR.A.  359;  Brooklyn  Heights  R.  Co.  L.R.A.  959;  Detroit  v.  Port  Wayne, 
v.  Steers,  213  N  Y.  76,  106  N.  E.  919,  etc.,  R.  Co.,  95  Mich.  456,  54  N.  W. 
Ann.  Cas.  1916C  791.  958,  35  A.  S.  R.  580,  20  L.R.A.  79; 

14.  In  re  Brooklyn  Elevated  R.  Co.,  People  v.  O'Brien,  HI  N.  Y.  1,  18  N. 
112  N.  Y.  61,  19  N.  E.  664,  2  L.R.A.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  255; 
359.  Oklahoma  City  v.  Oklahoma  R.  Co.,  20 

16.  Taggart  v.  Newport  St.  R.  Co.,  Okla.  1,  93  Pac.  48,  16  L.R.A.(N.S.) 
16  R.  I.  668, 19  Atl.  326,  7  L.R.A.  205.   651. 

16.  New  York  Underground  R.  Co.  Notes:  10  L.R.A.  771;  36  L.R.A.  33. 
V.  New  York,  193  U.  S.  416,  24  S.  Ct.  And  see  Frakohisbs,  vol.  12,  p.  193 
494,  48  U.  S.   (L.  ed.)  733;  Chicago  et  seq. 
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a  right  so  to  provide,  and  no  constitutional  right  or  privilege  is 
interfered  with.*^  Respecting  the  imposition  of  further  conditions 
after  consent  given,  it  is  only  necessary  that  the  municipality  keep 
within  the  scope  of  its  reserved  power.**  Clear  authority  from  the 
legislature  is  needed  to  enable  a  city  to  make  a  contract  or  agreement 
as  to  rates  of  fare.  But  there  can  be  no  question  as  to  the  com- 
petency of  a  state  legislature,  unless  prohibited  by  constitutional 
provisions,  to  authorize  a  municipal  corporation  to  contract  with  a 
street  railway  company  as  to  the  rates  of  fare,  and  so  to  bind  during 
the  specified  period  any  future  common  council  from  altering  or 
in  any  way  interfering  with  such  contract.*'  But  when  not  specially 
authorized  to  regulate  fares  it  cannot  by  entering  into  a  contract  with 
a  street  railway  forestall  the  state  and  prevent  it  from  exercising  its 
governmental  function  regulating  rates,  and  the  state  may  interfere 
whenever  public  weal  demands.  Yet  until  the  state  se^  fit  to  exer- 
cise its  paramount  authority  to  modify  the  rates,  the  contract  is  in 
force  between  the  parties.*"  A  municipality  has  the  right  to  imp>ose 
a  mileage  tax  as  a  condition  to  the  granting  of  a  street  franchise.* 
A  percentage  tax  upon  the  gross  receipts  of  a  street  railway  company 
within  the  limits  of  a  city  does  not  apply  to  the  company's  private 
rights  of  way  in  territory  afterward  annexed  to  the  city,  but  does 
apply  to  private  grants  of  rights  of  way  in  what  afterwiu-ds  become 
streets  of  the  city,  and  to  legislative  grants  of  rights  of  way  in 
highways  that  become  streets  of  the  city  by  annexation.*  A  munic- 
ipal corporation  may,  in  granting  its  consent,  limit  the  use  of  the 
railway  to  the  carriage  of  passengers,  and  acceptance  of  the  terms 
will  be  binding  on  the  company,  although  it  has  charter  power 
to  carry  freight  also.'  Street  railway  franchises  are  frequently 
burdened  with  the  condition  that  the  company  shall  transport  cer- 
tain classes,  such  as  policemen,  firemen  and  mail  carriers,  free  of 
charge.*  A  condition  or  restriction  placed  on  a  street  railway  com- 
pany in  its  franchise  may  be  removed  by  the  municipality  when,  in 
its  discretion,  it  concludes  that  no  substantial  benefit  is  derived  by 
the  public  from  its  enforcement.     It  is  a  question  of  what  is  best 

17.  Chicago  General  R.  Co.  v.  Chi-  1.  Chicago  General  R.  Co.  v.  Chi- 
cago, 176  111.  253,  52  N.  E.  880,  68  A.  cago,  176  111.  253,  52  N.  E.  880,  68  A. 
S.  R.  188,  66  L.R.A.  959.  S.  R.  188,  66  L.R.A.  959. 

18.  Detroit  v.  Ft.  Wayne,  etc.,  R.  2.  Baltimore  v.  United  Railways, 
Co.,  95  Mich.  456,  54  N.  W.  958,  35  A.  etc.,  Co.,  107  Md.  250,  68  Atl.  557,  14 
S.  R.  580,  20  L.R.A.  79.  L.R.A.(N.S.)  805. 

19.  Detroit  v.  Detroit  Citizens'  St.  8.  St.  Louis,  etc.,  R.  Co.  v.  Kirk- 
R.  Co.,  184  U.  S.  368,  22  S.  Ct.  410,  wood,  159  Mo.  239,  60  S.  W.  110,  53 
46  U.  S.  (L.  ed.)  592.  L.R.A.  300. 

Note:  19  L.R.A.  570.  4,  Oklahoma  City  v.  Oklahoma  R. 

20.  Manitowoc  v.  Manitowoc,  etc.,  Co.,  20  Okla.  1,  93'  Pac  48,  16  L.R.A. 
Traction  Co.,  145  Wis.  13,  129  N.  W.    (N.S.)  651. 

925,  140  A.  S.  R.  1056. 
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for  the  public  welfare  and  the  determinatioD  of  the  question  is 
peculiarly  one  for  the  city  council,'  and  the  fact  that  the  street  car 
company  is  substantially  benefited  by  a  change  in*  the  franchise 
releasing  it  from  a  restriction  does  not  affect  the  power  of  the  city 
council  to  make  the  change  in  a  fair  exercise  of  the  discretion  lodged 
in  that  body.*  The  right  of  a  city  given  to  it  by  statute  to  grant  a 
franchise  on  terms  and  conditions  and  to  contract  with  a  street  rail- 
way is  subject  to  the  right  of  the  legislature  to  amend  or  repeal 
said  act  at  its  discretion,  and  no  contract  made  by  the  city  with  a 
street  railroad  company  can  prevent  the  exercise  of  such  power  by 
(he  legislature.'  And  so  a  condition  with  reference  to  paving  the 
streetB,  imposed  on  a  street  railway  by  the  ordinance  granting  it  a 
franchise,  may  be  abrogated  by  the  legislature  with  the  consent  of  the 
company.' 

31.  Acceptance  of  Grant. — An  ordinance  granting  a  street  fran- 
chise and  its  acceptance  constitute  a  valid  contract  between  the  city 
and  the  street  railway  company,*  entitled  to  all  the  protection  afforded 
to  other  property  or  contract  rights,*'  and  cannot  be  subsequently 
repealed  or  impaired  by  the  body  or  authorities  that  made  it."  The 
company  by  accepting  a  franchise  obligates  itself  to  perform  all  the 
conditions  precedent  required  in  the  grant  and  to  comply  strictly 
with  such  contractual  matters  as  were  stipulated  for  at  the  time 
it  received  its  charter.**  A  municipality  when  it  grants  the  right 
to  use  the  streets  for  the  operation  of  a  street  railway  does  not  sur- 
render its  right  to  control  the  streets.**    Under  the  power  given  by 

6.  Worcester  V.  Worcester  Consol.  Wheeling,  etc.,  R.  Co.  v.  Triadelphia, 
St.  R.  Co.,  196  U.  S.  539,  25  S.  Ct.  58  W.  Va.  487,  52  S.  E.  499,  4  L.R.A. 
327,' 49  U.  S.  (L.  ed.)  591;  Little  Rock  (N.S.)  321;  State  t.  Madison  St.  R. 
R.,  etc.,  Co.  V.  DoweU,  101  Ark.  223,  Co.,  72  Wis.  612,  40  N.  W.  487,  1 
142  S.  W.  165,  Ann.  Gas.  1913D  1086.  L.R.A.  771. 

6.  Little  Rock  R.,  etc.,  Co.  v.  Notes:  104  A.  8.  R.  637;  50  L.R.A. 
Dowell,  101  Ark.  223,  142  S.  W.  165,  143-145. 

Ann.    Cas.    1913D    1086    (release    of       10.  Burlington  v.  Burlington  St.  R. 
street  car  company  from  obligation  to  Co.,  49  la.  144,  31  Am.  Rep.  145. 
furnish    transportation    to    mail    car-       Note:  50  L.R.A.  143-145. 
riers).  11.  People  v.  Detroit  United  R.  Co., 

7.  Sioux  City  St.  R.  Co.  v.  Sioux  134  Mich.  682,  97  N.  W.  36, 104  A.  S. 
City,  138  U.  S.  98,  11  S.  Ct.  226,  34  R.  626,  63  L.R.A.  746;  Houston  v. 
U.  S.  (L.  ed.)  898;  Indianapolis  v.  Houston  City  St.  R.  Co.,  83  Tex.  548, 
Navin,  151  Ind.  139,  47  N.  E.  525,  41  19  8.  W.  127,  29  A.  S.  R.  679.  An^ 
L.R.A.  337.  see  Fbanchises,  vol.  12,  pp.  179,  192; 

8.  Worceater  v.  Worcester  Consol.  Municipal  Corporations,  vol.  19,  p. 
St.  R.  Co.,  196  U.  S.  539,  26  S.  Ct.  1156  et  seq. 

327,  49  U.  S.  (L.  ed.)  591.  12.  Fath  v.  Tower  Grove,  etc,  R. 

9.  Dee  Moines  City  R.  Co.  v.  Des  Co.,  105  Mo.  537,  16  S.  W.  913,  13 
Moines,  90  la.  770,  58  N.  W.  906,  26  L.R.A.  74.  And  see  Franchises,  vol. 
L.R.A.  767 ;  Tower  v.  Tower,  etc.,  St.  12,  p.  199  et  seq. 

R.  Co.,  68  Minn.' 500,  71  N.  W.  691,       IS.  Note:  104  A.  S.  R.  637. 
64    A.    S.    R.    493,    38    L.R.A.    541; 
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a  general  act  to  ia  municipality  to  consent  to  the  construction  of  a 
street  railroad,  the  municipality  can  in  no  degree  contract  away  or 
limit  the  taxing  power  or  the  police  power  possessed  hy  the  legislature 
and  it  may  impose  new  conditions  which  come  within  those  powers.'* 
Even  though  a  condition  upon  which  a  permit  or  license  is  granted 
to  a  street  railway  company  was  ultra  vires,  the  city  not  having  the 
power  to  impose  it,  nevertheless,  if  the  ordinance  is  accepted  by  Uie 
company  with  the  condition  attached,  agreeing  thereby  to  perform 
it,  it  becomes  a  valid  contract  between  it  and  the  city,  the  validity 
of  which  the  company  is  estopped  to  deny  if  the  act  of  the  city  in 
imposing  the  condition  cannot  be  treated  as  against  pubhc  policy  oi 
prohibited  by  statute,  and  void.**  No  formal  acceptance  of  a  fran- 
chise of  a  street  railway  company  is  necessary  if  there  is  an  actakl 
practical  acceptance  or  action  which  would  be  explicable  only  in 
case  of  the  acceptance.** 

32.  Application  for  Grant;  Submission  to  Vote. — ^The  statutes  have 
surrounded  the  grant  of  franchises  to  street  railroad  corporations  mih 
many  safeguards  and  limitations;  and  these  inust  be  satisfied  before 
a  valid  franchise  can  be  obtained.  Thus  in  an  application  for  a  fran- 
chise the  route  must  be  particularly  described,  and  if  this  is  not  done 
the  application  should  not  be  granted.*'  In  some  states  it  is  provided 
in  the  constitution  that  neither  the  legislature  nor  the  municipal 
authorities  shall  have  authority  to  grant  a  right  of  way  for  strtfet  rail- 
ways in  any  city  or  incorporated  town.  The  right  is  reserved  to  the 
people  of  each  municipality  to  say  upon  what  streets  a  street  railway 
may  be  constructed,  and  this  consent  is  to  be  given  at  an  election 
in  which  the  proposition  is  to  be  submitted.  Where  it  is  necessary 
to  submit  the  question  of  granting  a  franchise  to  the  voters  a  specific 
■grant  is  to  be  asked  for,  a  specific  route  must  be  designated,  and 
a  blanket  grant  to  occupy  any  or  all  of  the  streets  of  the  city  will 
not  be  effective;  for  this  would  be  granting  to  a  private  corporation 
the  right  to  choose  its  own  route,  and  to  lay  its  track  in  any  street 
of  the  city  as  its  interest  might  dictate.  The  consent  of  the  electors 
to  the  occupation  of  all  the  streets  of  a  city  by  a  street  railway  com- 
pany, where  no  termini  are  mentioned  in  the  notice  of  election, 
carries  with  it  no  right  to  the  use  of  any  street  which  is  not  used 
for  the  construction  of  the  road  within  a  reasonable  time  there- 

14.  Rochester  ▼.  Rochester  R.  Co.,  16.  Indianapolis  City  R.  Co.  v.  Cit- 
182  N.  Y.  99,  74  N.  E.  953,  70  L.R.A.  izena'  St.  R.  Co.,  166  U.  S.  557,  17  8. 
773.  Ct.  653,  41  U.  S.  (L.  ed.)  U14. 

15.  Chicago  General  R.  Co.  v.  Chi-  17.  Brooklyn  Heights  R.  Co.  v. 
cago,  176  111.  253,  52  N.  E.  880,  68  A.  Steers,  213  N.  Y.  76,  106  N.  E.  919, 
S.  R.  188,  66  LJt.A.  959.  Ann.  Cas.  1916C  TfiL 
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after.    So  far  as  these  lines  have  been  constituted  the  company  may 
claim  an  easement  over  the  streets  occupied.*^ 

33.  Duration  of  Franchise. — Where  the  common  council  of  a  city 
has  legislative  authority  to  grant  a  street  railway  franchise,  the  time 
for  which  it  may  be  granted  is  a  matter  for  its  exclusive  determina- 
tion.** In  some  jurisdictions  a  street  franchise  may  be  legally  granted 
in  perpetuity,  and  when  no  condition  as  to  duration  is  imposed  the 
grant  will  be  considered  as  giving  an  estate  in  perpetuity.*"  In 
other  jurisdictions,  however,  a  city  cannot  create  a  perpetuity.*  The 
maximum  duration  of  a  street  franchise  is  not  infrequently  pre- 
scribed by  statute.*  Where  a  franchise  may  be  granted  in  perpetuity 
a  limitatioQ  on  the  tern^  of  the  corporate  existence  of  a  street  rail- 
way company  does  not  preclude  its  capacity  to  take  a  grant  to  itself 
and  assigns  of  the  privilege  of  operating  its  road  for  a  longer  period 
than  that  of  its  corporate  life.'  The  power  of  a  city  to  grant  an  ease- 
ment for  a  street  railway  to  a  company  and  its  assigns  for  a  term 
longer  than  that  of  the  company's  corporate  existence  is  not  re- 
stricted by  implication  on  account  of  a  constitutional  limitation  of 
the  life  of  corporations  except  those  for  municipal  purposes,  or  for 
the  construction  of  railroads,  plank  roads,  and  canals,  or  on  account 
of  evils  to  be  apprehended  from  long  grants  of  this  kind.*  Where 
there  is  no  attempt  to  make  a  grant  for  a  definite  time  it  has  been  held 
that  a  grant  of  a  street  railway  franchise  does  not  extend  beyond 
the  life  of  the  municipality  conferring  it.'  So  a  county  franchise  to 
operate  a  street  railway  in  territory  subsequently  annexed  to  a  city 
dies  with  the  annexation,  and  the  right  to  operate  must  thereafter 
be  held  to  be  amenable  to  the  will  of  the  city  authorities.*  A  street 
railway  franchise  made  to  terminate  with  the  grant  to  the  main  line 
is  to  be  measured  by  the  grant  as  it  then  exists,  and  not  by  any 
subsequent  extension  of  the  term  which  may  be  granted.'  A  con- 
sent to  the  extension  of  a  street  railway  system  into  a  town  adjoining 

18.  State  V.  Lineoln  St.  R.  Co.,  80  8.  Detroit  Citizens'  St.  R.  Co.  v.  De- 
Neb.  333.  U4  N.  W.  422,  14  L.R.A.  troit,  64  Fed.  628,  22  U.  S.  App.  570, 
(N.S.)  336.  12  C.  C.  A.  365,.  26  L.R.A.  667;  Peo- 

19.  Houston  V.  Houston  City  St.  pie  v.  O'Brien,  111  N.  T.  1,  18  N.  E. 
R.  Co.,  83  Tex.  548,  19  8.  W,  127,  29  692,  7  A.  S.  R.  684,  2  L.R.A.  255. 

A.  S.  R.  679.    And  see  Franchises,      4.  Detroit  Citizens'  St.  R.  Co.  v.  De- 
vol.  12.  p.  213  et  seq.  troit,  64  Fed.  628,  22  U.  S.  App.  570, 

20.  People  v.  O'Brien,  111  N.  T.  1,  12  C.  C.  A,  365,  26  L.R.A.  667, 

18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  6.  Blair  v.  Chicago,  201  U.  S.  400, 

255.  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801. 

1.  Houston  V.  Houston  City  St.  R.  6.  Peterson  v.  Tacoma  R.,  etc.,  Co., 
Co.,  83  Tex.  548,  19  S.  W.  127,  29  A.  60  Wash.  406,  111  Pac.  338,  140  A.  S. 
S.  R.  679.  R.  936. 

2.  Chicago  General  R.  Co.  v.  Chi-  7.  Cleveland  Electric  R.  Co.  v. 
eago,  176  111.  263,  52  N.  E.  880,  68  A.  Cleveland,  etc.,  R.  Co.,  204  U.  S.  116, 
S.  R.  188,  66  L.R.A.  959.  27  S.  Ct.  202,  51  U.  S.  (L.  ©d.)  399. 
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a  city  will  not  be  construed  as  given  in  perpetuity,  although  no  time 
was  specifically  mentioned,  but  must  be  deemed  to  cover  only  the 
same  term  as  the  city  had  granted  to  the  main  system.*  The  life  of 
a  franchise  may  be  prolonged  by  the  municipality  in  the  absence  of 
any  statutory  restriction,  and  where  two  companies  are  consolidated 
such  prolongation  may  be  inferred  in  favor  of  the  shorter  fran- 
chise from  subsequent  ordinances  authorizing  the  consolidated  com- 
pany to  extend  its  lines  and  change  to  electricity  as  a  motive  power, 
the  rights  under  all  of  which  were  to  terminate  with  the  franchise 
of  the  "main  line,"  which  was  recognized  as  continuing  uotil  that 
date.*  But  municipal  ordinances  extending  the  life  of  the  franchise 
of  the  main  line  of  a  street  railway  system  will  not  be  construed  as 
applicable  to  a  road  with  a  separate  route  and  a  different  term  of 
life,  on  the  theory  that  the  latter  road  became  a  part  of  the  main 
line  because  it  was  permitted  to  run  in  connection  with  such  main 
line,  and  to  use  a  portion  of  that  line.**  The  acceptance  of  an 
ordinance  extending  the  franchise  of  a  street  railway  company  may 
be  presumed  from  the  facts  that  the  amendment  is  beneficial  to  the 
corporaiion,  and  that  it  issued  bonds  falling  due  at  the  expiration  of 
the  enlarged  franchise.  The  continued  operation  of  a  street  railroad 
is  a  sufficient  consideration  for  the  extension  of  its  franchise.*' 
Although  the  language  of  a  statute  is  that  the  council  may  renew 
a  grant  of  a  franchise  at  its  expiration,  a  municipality  may  renew 
the  grant  prior  to  its  expiration.**  A  city  is  estopped  to  assert  that 
an  ordinance  extending  the  franchise  of  a  street  railway  company  is 
invalid  for  want  of  consideration,  as  against  bondholders  who  have 
in  good  faith  invested  their  money  in  the  bonds  of  the  company 
relying  upon  the  validity  of  the  ordinance.** 

34.  Usurpation  of  Franchise. — ^Where  there  is  an  assumption  of 
corporate  rights  and  functions,  and  an  exercise  of  such  rights  and 
functions  under  claim  and  color  of  law,  only  the  state  can  question 
the  validity  of  the  assumption  and  exercise  of  such  functions  and 
rights,  and  an  individual  cannot  successfully  assail  them  in  a  col- 
lateral proceeding.*-*  A  railway  which  is  built  in  a  street  without 
authority  of  law  is  not  rightfully  there,  and  the  public  has  a  right 
to  have  it  removed,  whether  it  be  called  an  encroachment,  an  obstruc- 

8.  Blair  v.  Chicago,  201  U.  S.  400,  Ct.  653,  41  U.  8.  (L.  ed.)  1114. 

26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801.  12.  Cleveland  v.  Cleveland  City  R. 

9.  Cleveland    v.    Cleveland    Electric  Co.,  194  U.  S.  517,  24  S.  Ct.  756,  48 
R.  Co.,  201  U.  S.  529,  26  S.  Ct.  513,  50  U.  S.  (L.  ed.)  1102. 

U.  S.  (L.  ed.)  854.  13.  Indianapolis  City  R.  Co.  v.  Cit- 

10.  Cleveland    Electric    R.    Co.    v.   izens'  St.  R.  Co.,  166  U.  S.  557,  17  8. 
Cleveland,  etc.,  R.  Co.,  204  U.  S.  116,   Ct.  653,  41  U.  S.  (L.  ed.)  1114. 

27  S.  Ct.  202,  51  U.  S.  (L.  ed.)  399.       14.  Williams  v.  Citizens'  R.  Co.,  130 

11.  Indianapolis  City  R.  Co.  v.  Cit-  Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  201, 
izens'  St.  R.  Co.,  166  U.  S.  557,  17  S.  15  L.R.A.  64 
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tion,  or  a  nuisance.  Equity  has  jurisdiction  of  a  bill  to  require 
the  removal  from  a  public  highway  of  street  railway  tracks  placed 
there  without  the  consent  of  the  proper  authorities.^'  While  a  city 
may,  by  force,  resist  the  unauthorized  construction  of  street  railway 
tracks  upon  its  streets,**  it  is  also  entitled  to  an  injunction  against 
the  unlawful  laying  of  a  street  railroad  track  in  the  streets,  with  the 
duty  of  constructing  and  maintaining  which  the  city  is  charged.*' 
The  general  proposition  that  the  municipal  authorities  of  a  city  may, 
in  certain  cases,  remove  in  a  summary  manner  obstructions  from  its 
streets,  cannot  be  controverted.**  But  a  street  railway  is  not  such  an 
unlawful  obstruction  as  can  be  summarily  and  forcibly  removed  by 
police  intervention,  when  its  construction  has  been  authorized  by  the 
city  council  and  it  does  not  clearly  appear  that  the  authority  has 
been  exceeded.  In  such  a  case  some  less  summary  remedy  should 
be  sought,  if  any  grievance  exists.**  However,  a  resolution  by  a  city 
council  declaring  the  turnout  of  a  street  railway  to  be  an  unlawful 
obstruction,  and  directing  the  street  committee  to  employ  counsel 
and  take  legal  measures  to  remove  it,  is  not  objectionable.**  That 
the  principle  of  estoppel  will  be  applied  to  municipal  corporations  in 
reference  to  ordinary  contracts,  which  do  not  relate  to  such  prop- 
erty as  streets,  highways,  public  parks,  and  other  property  held 
in  trust  by  them  for  the  benefit  of  the  people,  is  clear.  As  applied 
to  property  of  the  class  mentioned,  however,  the  decisions  of  the 
courts  are  in  conflict,  some  of  them  holding  that  the  only  way  that 
any  rights  can  be  acquired  in  such  property  is  by  such  action  on  the 
part  of  the  o£5cers  of  a  municipality  as  complies  with  the  statute 
which  authorizes  such  contracts.*  It  has  accordingly  been  held 
that  municipal  authorities  cannot  become  estopped  to  require  the 
removal  from  a  street  of  the  rails  of  a  street  railway  by  standing  by 
and  seeing  the  rails  laid  without  objection.*  So  also  the  fact  that  a 
raiboad  company  began  to  construct  its  tracks  upon  a  public  street, 
and  expended  large  sums  of  money  in  reliance  upon  a  consent  to  the 

16.  Bangor  Tp.  y.  Bay  City  Trac-  18.  Cape  May  v.  Cape  May,  etc,  R. 

tion,  etc.,  Co.,  147  Mieb.  165,  110  N.  Co.,  60  N.  J.  L.  224,  37  Atl.  892,  89 

W.  490, 118  A.  S.  R.  546, 11  Ann.  Gas.  L.R.A.  609. 

293,  7  L.R.A.(N.S.)    1187.    And  see  19.  Cape  May  v.  Cape  May,  etc.,  R. 

Highways,    vol.    13,    p.    202;    Nui-  Co.,  60  N.  J.  L.  224,  37  Atl.  892,  39 

SANCES,  vol.  20,  p.  451  et  seq.  L.R.A.   609 ;    Easton,  etc.,  R.   Co.  v. 

16.  Los  Angeles  R.  Co.  v.  Los  An-  Easton,  133  Pa.  St.  505, 19  Atl.  486, 19 
geles,  152  Cal.  242,  92  Pac  490,  125  A.  S.  R.  658.  And  see  Municipal 
A.  S.  R.  54, 15  L.R.A.(N.S.)  1268  and  Corporations,  vol.  19,  p.  869. 

note;  Stamford  v.  StamfoTd  Horse  R.  20.  Cape  May  v.  Cape  May,  etc.,  R. 

Co.,   56   Conn.   381,  15  Atl.   749,  1  Co.,  60  N.  J.  L.  224,  37  AtL  892,  39 

L.R.A.  375.  L.R.A.  609. 

17.  Stamford  v.  Stamford  Horse  R.  1.  Note:  7  L.R.A.(N.S.)  1187. 

Co.,  56  Conn.  381,  16  AtL  749,  1  2.  Bangor  Tp.  v.  Bay  City  Traction, 
L.R.A.  375.  etc.,  Co.,  147  Mich.  165,  110  N.  W. 
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use  of  the  street  by  the  municipality,  which  consent  was  void,  con- 
fers no  right  to  such  street  upon  such  railroad  company.  Another 
line  of  authorities,  however,  recognizes  no  distinction  between  the 
ordinary  contracts  of  a  municipality  and  contracts  relating  to  what 
may  be  termed  "trust"  property.  Under  this  view  the  rule  is  that 
a  municipality  or  township  may  be  estopped  to  object  to  the  operation 
of  a  railroad  along  its  streets  and  highways  by  the  acquiescence  of 
its  officers.'  Thus  where,  by  an  invalid  ordinance,  the  franchise 
of  a  railroad  company  was  extended  with  the  knowledge  upon  the 
part  of  the  municipality  that  such  extension  was  going  to  be  used 
as  a  basis  for  negotiating  a  loan  for  the  railroad  company,  the  city 
having  the  power  to  grant  the  extension  was  estopped  from  denying 
the  validity  of  the  ordinance  upo.n  the  ground  that  it  was  without 
legal  consideration.*  But  if  a  municipality  is  without  authority  to 
extend  the  time  of  a  franchise,  it  is  not  estopped  to  claim  that  the 
company  has  no  rights  in  the  street,  though  the  company  has 
expended  large  sums  in  advance  on  the  faith  of  the  extension.'  A 
street  railway  corporation  running  cars  on  a  public  street  without 
authority  and  in  violation  of  law,  though  without  negligence,  is 
liable  to  a  traveler  for  injuries  sustained  by  him  on  such  street  from 
such  cars.  So  when  a  street  railway  exceeds  its  authority  by  run- 
ning freight  cars  over  its  tracks  without  legislative  permission,  express 
or  implied,  it  must  be  regarded  as  acting  in  violation  of  law,  and  hence 
answerable  accordingly.* 

Character  and  Extent  of  Rights  Acquired 

35.  Nature  of  Rights. — ^In  some  jurisdictions  grants  to  street 
railway  companies  of  locations  in  the  public  ways  are  in  the  nature 
of  a  privilege  or  permit  to  use  such  ways  given  by  cities  and  towns 
by  virtue  of  authority  from  the  legislature.'  But  the  grants 
when  accepted  and  acted  upon  by  the  grantee,  becomes  also  a  con- 
tract between  the  public,  acting  through  the  city  council,  on  the 
one  hand,  and  the  railway  company  on  the  oth^;  the  consideration 
for  the  partial  surrender  of  the  street  being  the  advantages  to  the 
public  arising  from  inexpensive  and  rapid  transit,  and  the  assump^ 

490,  118  A.  S.  B.  546,  11  Ann.  Cas.  6.  Daly  v.  Milwaukee  Electric  R., 

293,  7  L.R.A.(N.S.)  1187.  etc.,  Co..  119  Wis.  398>  96  N.  W.  832, 

3.  Note:  7  L.R.A.(N.S.)  1188.  100  A.  S.  R.  983. 

4.  Indianapolis  City.R.  Co.  v.  Git-  7.  Belleville  v.  Citizens'  Horse  R. 
izens'  St.  R.  Co.,  166  U.  S.  557,  17  S.  Co.,  a52  lU.  171,  38  N.  E.  584,  26 
Ct.  653,  41  U.  S.  (L.  ed.)  1114.  I,.R.A.  681;  Chicago  General  R.  Co. 

Note:  7  L.R.A.(N.S.)'  1189.  v.  Chicago,  176  HI.  253,  52  N.  E.  880, 

6.  Note:  7  L.R.A.(N.S.)  U89.  Geii-  68  A.  S.  R.  188,  66  LJI.A.  959;  Ames- 

erally    as '  to    estoppel    of   municipal  bury  v.  Citizens'  Electric  St.  R.  Co., 

corporations,  see  Municipal  Corpora-  199  Mass.  394,  85  N.  E.  419, 19  L.R.A. 

TiONS,  ToL  19,  p.  706  et  seq.  (N.S.)  865. 
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tion  by  the  company  of  the  duty  of  continning  to  furnish  such 
transit  during  the  life  of  the  ordinance.*  And  such  a  contract  is 
to  be  construed  by  the  same  legal  rules  as  are  applicable  to  contracts 
between  private  persons,*  and  cannot  be  impaired  by  subsequent 
Ifegialation.**  It  is  undoubtedly  true,  however,  that  all  such  rights 
are  subordinate  to  the  paramount  power  usually  denominated  t'.ie 
police  power,  for  that  power  cannot  be  annihilated  by  contract.*' 
In  sohie  jurisdictiona  the  right' is  *»mething  more  than  a  mere  license 
or  privilege,  more  than  an  easement,  and  more  than  a  mere  contract 
right;  it  is  also  a  franchise,  without  which  the  dorporate  charter 
would  be  of  no  value.  This  remains  true  though  the  privilege  or 
franchise  is  granted  by  a  municipality  under  authority  conferred 
by  the  state  legislature.  lii  making  the  grant  the  state  must  be 
regarded  as  acting  through  the  municipality  as  its  agent."  This 
right  or  privilege  becomes,  when  owned  by  a  corpqration,  one  of  its 
corporate  franchises,  for  failure  to  exercise  which  an  action  may  be 
brought  by  the  attorney  general,  in  the  name  of  the  state,  to  vacate 
the  charter." 

36.  Extent  of  Company's  Interest  in  Streets  Generally. — The 
public  authorities  retain  in  the  main  full  control  over  the  streets  or 
ways  in  which  street  railways  exist,  and  may  revoke  the  locations  or 
alter  or  discontinue  the  ways  without  liability  to  damages  therefor, 
and  subject  only  to  such  limitations,  if  any,  as  the  legislature  may 
see  fit  to  impose.**  A  street  railway  acquires  privileges  in  the 
street  which  other  persons,  natural  or  artificial,  do  not  possess.  It 
actually  occupies  a  portion  of  the  street  in  a  manner  which  would 

8.  Chi«5ago  General  R.  Co.  v.  Chi-  Cas.  i915A  911,  L.R.A.1»15F  744. 
cago,  176  lU.  253,  52  N.  E.  880,  68  11.  Williams  v.  Citizens  R.  Co.,  130 
A.  S.  R.  188,  66  L.R.A.  959',  Western  Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  201, 
Paving,  etc.,  Co.  v.  Citizens'  St.  R.  Co.,  15  L.R.A.  64.  And  see  Municipai. 
128  Ind.  525,  26  N.  E.  188,  28  N.  E.  Corporations,  vol.  19,  p.  857  et  seq. 
88,  25  A.  S.  R.  462,  10  L.R.A.  770;  12.  Sionx  City  St.  R.  Co.  v.  Sionx 
Williams  v.  Citizens'  R.  Co..  130  Ind.  City,  138  U.  S.  98,  11  S.  Ct.  226,  34 
71,  29  N.  E.  408,  30  A.  S.  R.  ?01.  15  U.  S.  (L.  ed.)  898;  Potwin  Place  v. 
L.R.A.  64;  State  v.  St.  Paul  City  R.  Topeka  R.  Co.,  51  Kan.  609,  33  Pac. 
Co.,  117  Minn.  316,  135  N.  W.  i),6,  :i09,  37  A.  S.  R.  312;  State  v.  East 
Ann.  Cas.  1913D  139  and  note;  Wright  Fifth  St.  R.  Co.,  140  Mo.  539,  41  S.  W. 
v.  Milwaukee  Electric  R.,  etc.,  Co.,  95  955,  62  A.  S.  R.  742,  38  L.R.A.  218; 
Wis.  29,  69  N.  W.  791,  60  A.  S.  R.  74,  Milhau  v.  Sharp,  27  N.  Y.  Oil,  84  Am. 
36  L.R.A.  47;  Milwaukee  Electric  R.,  Dec.  314;  Wright  v.  Milwaukee  Elec- 
etc,  Co.  V.  Wisconsin  R.  Commission,  trie  R.,  etc.,  Co.,  95  Wis.  29,  69  N.  W, 
153  Wis.  592.  142  N.  W.  491,  Ann.  791.  60  A.  S.  R.  74.  36  L.R.A.  47. 
Cas.  1915A  911,  L.R.A.  1915F  744.  13.  Wright   v.    Milwaukee    Electric 

9.  Note:  Ann.  Cas.  1913D  142.  R..  etc..  Co.,  95  Wis.  29,  69  N.  W.  791, 

10.  Williams  v.  Citizens'  R.  Co.,  130   60  A.  S.  R.  74,  36  L.R.A  47.    And  see 
Ind.  71,  29  N.  E.  408,  30  A.  8.  R.  201,  infra,  par.  42. 

15  L.R.A.  64;  Milwaukee  Electric  R.,  14.  Amesbury  v.  Citizens*  Electric 
etc.,  Co.  v.  Wisconsin  R.  Commission,  St.  R.  Co.,  199  Ma.ss.  394,  85  N.  E. 
153  Wis.  692,  142  N.  W.  491,  Ann.   419,   19   L.R.A.(N.S.)    865. 
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Qot  be  permitted  without  the  aid  of  an  ordinance.  It  has  a  qualified 
right  of  occupancy,  and  to  that  extent  a  property  interest,  in  a  por- 
tion of  the  street,  and  is  authorized  to  transact  its  business  for  its 
own  gain  on  the  public  street.**  The  right  to  lay  tracks  and  operate 
a  street  railway  in  a  public  street  necessarily  includes  an  easement 
to  use  the  street  for  the  time,  in  the  manner  and  under  the  condi- 
tions specified  in  the  ordinance.**  But  the  interest  of  a  street  rail- 
way company  in  the  street,  although  a  valuable  one,  is  part  of  the 
public  easement  therein,  accessory  and  ancillary  to  the  existing  right 
in  the  public  of  passing  .  over  the  street."  And  while  such 
company  has  not,  like  steam  railroads,  an  exclusive  control  and  a 
vested  right  of  property  in  the  soil  upon  which  its  tracks  are  laid,"* 
in  some  jurisdictions  it  is  held  that  a  municipal  grant  to  a  street 
railway  company  of  a  franchise  to  lay  tracks  and  run  cars  in  certain 
streets,  without  limitation  in  point  of  time  to  its  continuance  or 
reservation  of  any  direct  power  to  terminate  it,  amounts  to  an  im- 
mediate grant  of  an  interest  of  a  freehold  in  the  soil;  and  the  rails 
when  laid  become  a  part  of  the  real  estate,  and  the  exclusive  right 
to  maintain  them  is  perpetually  vested  in  the  grantee  and  its  suc- 
cessors and  assigns.**  In  other  states  the  rule  is  that  a  street  railway 
company  does  not  acquire  by  the  grant  of  its  franchise  any  pro- 
prietary interest  in  the  street,  as  there  can  be  no  private  property  in 
a  street,  except  the  fee  of  the  owner,  which  is  held  subject  to  the 
easement  as  long  as  the  public  continues  to  use  the  street  as  a  high- 
way. The  franchise  gives  the  company  the  right  to  construct  its 
road  in  such  a  place  and  manner  as  not  to  interfere  with  the  use  of 
the  street  by  the  public.*" 

37.  Use  of  Toll  Roads,  Bridges,  and  Tracks  of  Other  Railways. — 
The  right  to  exact  tolls  on  a  public  bridge  does  not  carry  with  it  the 
power  to  prohibit  such  use  of  it  by  the  public  as  is  reasonably  con- 
sistent with  its  public  purposes,*  and  an  electric  railway  company  has 
the  right  to  cross  a  public  toll  bridge  on  payment  of  adequate  toll 
where  the  statute  gives  it  the  right  to  use  any  street  or  highway.* 

16.  Chicago  v.  Chicago  Union  Trac-  St.  B.  Co.,  199  Mass.  394,  85  N.  E.  419, 

•tion  Co.,  199  III.  259,  65  N.  E.  243,  59  19  L.E.A.(N.S.)  865. 

L.B.A.  666.  19.  Milhau  v.  Sharp,  27  N.  Y.  611, 

16.  Detroit  Citizens'  St.  B.  Co.  v.  84  Am.  Dec.  314;  People  v.  O'Brien, 
Detroit,  64  Fed.  628,  22  U.  S.  App.  lU  N.  Y.  1,  16  N.  E.  692,  7  A.  S.  R. 
570,  12  C.  C.  A.  365,  26  L.EjI.  667;  684,  2  L.R.A.  256;  Houston  v.  Houston 
Wright  V.  Milwaukee  Electric  R.,  etc.,  City  St.  E.  Co.,  83  Tex.  548, 119  S.  W. 
Co.,  95  Wis.  29,  69  N.  W.  791,  tO  A.  S.  127,  29  A.  S.  R.  679. 

R.  74,  36  L.R.A.  47.  Note:  1  L.R.A.(N.S.)  117-120. 

17.  Chicago,  etc.,  R.  Co.  v.  West  20.  Pacific  R.  Co.  v.  Wade,  91  CaL 
Chicago  St.  R.  Co.,  156  lU.  205,  40  N.  449,  27  Pac.  768,  25  A.  S.  R.  201,  13 
£.  1008,  29  L.R.A.  485.    And  see  in-  L.R.A.  754. 

fra,  par.  96  et  seq.  1.  See  Bridges,  vol.  4,  p.  208. 

18.  Amesbury  v.   Citizens'  Electric       2.  Pittsbuij^,  etc.,  Pass.  R.  Co.  t. 
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While'  a  street  car  company  cannot  compel  a  bridge  company  to 
place  rails  on  the  bridge,  and  cpnstruct  it  so  that  cars  may  pasi 
over  it,  where  from  its  charter  it  ia  a  bridge  to  be  constructed  for 
the  ordinary  purposes  of  travel,  still,  when  the  bridge  company  has 
seen  proper  to  enlarge  its  franchise  in  so  far  as  tho  public  is  con- 
cerned, and  to  make  the  bridge  a  street  railway  bridge  as  well  as  one 
for  ordinary  travel,  it  has  assumed  a  corporate  duty,  or,  if  not  cor- 
porate, a  public  duty,  with  reference  to  street  car  companies,  that 
requires  it  to  permit  street  cars  to  pass  over  its  bridge  at  reasonable 
rates  of  toll,  and  cannot  at  its  pleasure  destroy  this  means  of  travel 
by  removing  its  rails  or  refusing  to  permit  such  cars  to  go  upon  its 
bridge.*  In  some  states  it  is  provided  by  statute  that  the  city  may 
grant  to  one  street  railway  company  the  right  to  connect  with  and 
use  the  tracks  of  another  company  for  a  short  distance,  where  such 
connection  and  use  are  reasonably  necessary.*  The  consent  of  abut- 
ting owners  is  not  necessary  to  the  exercise  by  a  street  railway  com- 
pany of  its'  contract  right  to  use  the  tracks  of  another  company,  and 
an  absolute  right  of  a  corporation  to  use  the  street  railway  tracks  of 
another  corporation  cannot  be  burdened  by  a  subsequent  statute  so 
as  to  make  the  exercise  of  the  right  depend  on  the  consent  of  abut- 
ting owners.*  The  amount  to  be  paid  for  the  joint  use  of  a  street 
railway  track  in  the  hands  of  a  receiver  may  be  determined  by  the 
court  on  a  petition  where  the  statutes  give  the  right  to  such  use  on 
payment  of  one  half  the  cost  of  construction,  and  there  is  no  right 
to  a  jury  on  the  ground  that  it  involves  the  exercise  of  the  right  of 
eminent  domain.* 

38.  Rights  and  Duties-  as  to  Additional  and  Supplemental  Con- 
strt:ction. — ^Whether  a  street  railway  company  has  the  power  to  con- 
struct side  tracks  depends  largely  on  the  wording  of  the  particular 
statute,  ordinance  or  franchise  under  which  the  company  is  operating. 
For  that  reason  the  courts  have  not  been  able  to  lay  down  a  definite 
rule  on  the  subject.  However,  it  has  been  held  generally  that  where 
a  street  railway  company  is  duly  enfranchised  or  authorized  to 
construct  its  line  and  operate  ite  cars  through  certain  designated 
streets,  it  has  the  implied  power  to  construct  aide  tracks  or  turnouts 
which  are  necessary  to  the  maintenance  of  the  road.'    A  spur  which 

Point  Bridge  Co.,  165  Pa.  St.  37,  30  L.R.A.  236. 

Atl.  511,  26  L.R.A.  323.  6.  Pacific  R.  Co.  v.  Wade,  91  Car. 

3.  Covington,  etc..  Bridge  Co.  v.  449,  27  Pac.  768,  25  A.  S.  R.  201,  13 
Soutli  Covington,  etc.,  St.  R.  Co.,  93  L.R.A.  754. 

Ky.  136,  19  S.  W.  403,  15  L.R.A.  828.       7.  Romer  v.  St.  Paul  City  R.  Co.,  75 

4.  Pacific  R.  Co.  v.  Wade,  91  Cal.  Minn.  211,  77  N.  W.  825,  74  A.  S.  R. 
449,  27  Pac.  768,  25  A.  S.  R.  201,  13  455;  Davis  v.  New  York,  14  N.  Y.  506, 
L.R.A.  754.  67  Am.  Dec.  186. 

5.  In?ersoll   v.   Nassau  Electric  R.       Note:  Ann.  Caa.  1916C  793,  794. 
Co.,  157  N.  Y.  4,53,  52  N.  E.  545,  43 
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is  necessary  to  enable  the  railroad  to  connect  with  a  storehouse  for  its 
cars,  without  which  its  line  could  not  be  operated  at  all,  may  be  con- 
structed under  a  general  franchise,*  and  where  authority  is  given  to 
make  connections  with  its  bams,  a  street  railway  company  has  the 
power  to  lay  switehes  and  curves  for  the  purpose  of  getting  its  cars 
in  and  out  of  its  barns  upon  any  of  the  streets  adjoining  the  bams, 
and  is  not  confined  to  the  streets  upon  which  it  is  e3q>ressly  authorized 
to  operate  its  system.'  A  municipal  corporation  cannot  under  its 
police  power  remove  from  its  streets  as  a  nuisance  a  spur  track  con- 
structed under  statutory  authority,  across  the  street  from  a  street 
railway  to  the  storage  bam  of  the  company,  and  forming  a  loop  on 
which  cars  are  turned  in  time  of  need ;  nor  does  a  statute  giving  a 
mun" -ipal  corporation  supervisory  control  over  street  railways  empow- 
er it  to  require  the  removal  of  spur  tracks  from  its  streets."  A  gen- 
eral franchise  to  operate  a  street  railroad  in  certain  streets  does  not, 
however,  carry  with  it  the  right  to  maintain  spur  tracks  for  the  pur- 
pose of  connecting  its  line  with  the  property  of  abutting  owners.** 
A  street  railway  having  authority  to  erect  necessary  turnouts,  it  may 
extend  its  switehes  or  turnouts  to  a  reasonable  length  without  addi- 
tional authority,  and  it  is  not  limited  to  the  construction  of  such 
turnouts  as  were  necessary  at  the  time  of  the  passage  of  the  ordinance, 
but  it  may  lay  out  such  turnouts  or  side  tracks  as  the  growth  of  the 
road  calls  for.*'  But  the  right  to  build  a  single  track  railway  along 
a  street  with  switches,  turnouts,  ete.,  does  not  enable  the  railway 
company  to  build  a  double  track  under  the  guise  of  switehes,  and  a 
township  may  enjoin  it  from  so  doing.**  If  the  franchise  does  not 
carry  with  it  the  right  to  lay  turnouts,  ^te.,  no  Ucenae  granted  by 
the  local  officers  can  enlarge  the  company's  powers.  A  license,  more- 
over, even  if  lawful  in  its  origin,  is  a  revocable  privilege,  and  where 
it  is  revoked  it  can  no  longer  be  the  basis  of  a  right  though  it  may 
justify  prior  acts.** 

Extingmshment  of  Franchise  _ 

39.  In  GeneraL — ^There  are  only  four  ways  in  which  the  extin- 
guishment of  a  street  railway  franchise  can. take  place,  viz.:  (1)  by 
operation  of  some  self-executing  forfeiture  clause  in  the  grant;  (2)  by 

8.  Brooklyn  Heights  R.  Co.  ▼.  Ann.  Cas.  1918E  229,  L.R.A.1918B  476. 
Steers,  213  N.  Y.  76,  106  N.  E,  919,  11.  Brooklyn  Heights  R.  Co.  v. 
Ann.  Cas.  1916C  791  and  note.  Steers,  213  N.  Y.  76,  106  N.  E,  919, 

Note:  L.R.A.1918B  482.  Ann.  Cas.  1916C  791  and  note. 

9.  Romer  v.  St.  Paul  City  R.  Co.,  75       12.  Note:  Ann.  Cas.  1916C  795. 
Minn.  211,  77  N.  W.  825,  74  A.  S.  R.       18.  Note:  L.R.A.1918B  48a 

455.  14.  Brooklyn    Heights    R.    Co.    t. 

10.  Dayton  v.  South  Covington,  etc.,  Steers,  213  N.  Y.  76,  106  N.  E,  919. 
R.  Co.,  177  Ky.  202,  197  S.  W.  670.   Ann.  Caa  1916C  791. 
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surrender  of  the  franchise,  and  acceptance  of,  such  surrender  on  the 
part  of  the  state;  (3)  by  the  decree  of  a  court  of  competent  jurisdic- 
tion, in  an  action  brought  for  the  purpose;  (4)  by  abandonment 
or  nonuser  for  so  long  a  period  that  a  surrender  and  apceptance  wiU 
be  presumed."  Provisions  for  forfeiture  are  regarded  with  disfavor- 
and  construed  with  strictness,  and  courts  of  equity  will  lean  against. 
their  enforcement  when  applied  to  cases  of  contract,  and  the  for- 
feiture relates  to  a  matter  admitting  of  compensation  or  restoration  r 
but  there  can  be  no  leaning  of  the  court  against  a  forfeiture  which 
is  intended  to  secure  the  construction  of  a  work  in  which  the  public 
is  interested,  where  compensation  cannot  be  made  for  the  default  of 
the  party,  or  where  the  forfeiture  is  imposed  by  positive  law.**  So  a 
street  railway  company  having  assumed  the  performance  of  the  con- 
ditions of  a  franchise  cannot  neglect  them  without  incurring  a  for- 
feiture of  such  franchise.*^  Accordingly  all  corporate  rights  and 
franchises  are  lost  by  a  street  railroad  company  by  a  failure  to  con- 
struct the  road  within  the  time  fixed  in  its  charter  or  articles  of 
association.**  But  the  insolvency  of  a  street  railway  corporation  con- 
stitutes no  ground  for  forfeiting  its  franchise,  if  it  continues  to  dis- 
charge its  duties  to  the  public.**  A  mere  privilege  or  right  may,  per- 
haps, be  properly  said  to  be  abandoned  in  a  proper  case,  although  even 
in  that  case  there  must  be  something  more  than  mere  nonuser  to  con- 
stitute such  abandonment  There  must  be  also  an  act  clearly  indi^ 
eating  an  intention  to  abandon.**  An  entire  failure  to  operate  a  street 
railway  for  three  years  when  the  ordinance  under  which  the  franchise 
was  exercised  required  cars  to  run  sixteen  hours  every  day  in  the 
year  constitutes  a  nonuser  which  forfeits  the  franchise,  and  a  contract 
that  the  nonuser  of  street  railway  tracks  for  any  specified  time  shall 
not  operate  as  a  forfeiture  of  the  franchise  cannot  be  made  by  a  city, 
either  by  ordinance  or  otherwise,  since  this  would  involve  an  authority 
to  grant  the  right  of  the  use  of  streets  for  private  purposes.*  The 
title  to  the  rails,  poles,  and  other  appliances  for  operating  a  street 

15.  Wood  V.  Seattle,  23  Wash.  1,  62      Note:  8  L.R.A.  173. 

Pac.  135,  52  L.B.A.  369;  Wnjarht  v.  jg.  state  v.  East  Fifth  St.  B.  Co., 

wS:tl9  n!  w"m;60^5:s'R:  ?!,  1*«  ^o.  539  41  S.  W^955,  62  A.  S.  R. 

36  L.R,A.  47.  ^-  '*2,  38  L.B.A.  218. 

16.  Tower  v.  Tower,  etc.,  St.  R.  Co.,  *>.  State  v.  East  Fifth  St.  R.  Co., 
68  Minn.  500,  71  N.  W.  691,  64  A.  S.  140  Mo.  539,  41  S.  W.  955,  62  A.  S.  R. 
R.  493,  38  L.R.A.  541.  742,  38  L.R.A.  218;  Wright  v.  Milwau- 

17.  Tower  v.  Tower,  etc.,  St.  R.  Co.,  kee  Electric  R.,  etc.,  Co.,  95  Wis.  29, 
68  Minn.  550,  71  N.  W.  691,  64  A.  S.  69  N.  W.  791,  60  A.  S.  R.  74,  36 
R.  493,  38  L.R.A.  641;  State  v.  Mad-  t.j?  a    47 

iT  ?V  «  ?Ji^  ^^'-  ^^'  ^  ^-  ^-      1-  State"  V.  E«rt  Fifth  St.  R.  Co.. 
koaUand    R.    Co.    v.    Oakland,  140  Mo.  539,  41  S.  W.  955,  62  A.  S.  R. 
etc.,  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  742,  38  L.R.A.  218. 
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railway  system  remaining  in  the- varioue  streets  at  the  expiration  of 
its  franchise  is  in  the  railway  company  which  has  been  operating  the 
road,  and  the  right  to  take  possession  of  such  property  cannot,  con- 
sistently with  dueprooess  of  law,  be  conferred  by  municipal  ordinance 
upon  another  street  railway  company.* 

40.  Forfeiture  Clause  as  Self  Ezecuting. — ^While  a  forfeiture  at 
common  law  does  not  operate  to  divest  the  title  of  the  owner  until  by 
a  proper  judgment  in  a  suit  instituted  for  that  purpose  the  rights 
of  the  state  have  been  established,  it  is  otherwise  when  the  forfeiture 
is  declared  by  a  statute.  In  the  latter  case  the  title  to  the  thing  for- 
feited immediately  vests  in  the  state  upon  the  commission  of  the 
offense  or  the  happening  of  the  event  for  which  the  forfeiture  is 
declared,  or  at  such  other  time  and  upon  such  other  condition  as 
the  statute  may  name.'  It  is  accordingly  generally  held  that  a 
statutory  provision  that  failure  to  comply  with  the  provisions  of  the 
ordinance  granting  a  street  railway  right  of  way  works  a  forfeiture 
is  self  executing,  6o  that,  in  case  the  ordinance  provides  that  failure 
to  complete  the  work  within  the  time  limited  shall  forfeit  the  fran- 
chise, no  judgment  declaring  forfeiture  is  necessary.*  The  basis  for 
the  rule  is  that  a  judgment  declaring  and  enforcing  a  forfeiture  does 
nothing  more  than  work  a  forfeiture;  and  wlien  a  breach  of  con- 
dition works  a  forfeiture  there  is  no  office  for  a  judgment  to  per- 
form, except,  perhaps,  to  supply  conclusive  evidence  of  the  fact — 
evidence  which  may  in  certain  contingencies  be  useful,  though  not 
for  all  purposes  essential.*  Other  authorities  take  the  view  that  the 
consent  of  the  city  council  to  occupy  the  street  is  a  mere  license,  and 
luntil  the  company  has  availed  itself  of  the  license  no  contractual  obli- 
5?ation  or  relation  arises  which  requires  a  judicial  declaration  of  for- 
feiture. Until  the  license  is  accepted  and  used,  no  right  vests  in  the 
tailway  company,  and  it  may  be  revoked  by  the  city  council ;.and 
after  the  time  within  which  it  may  be  availed  of  expires,  the  license 
lapses  and  no  revocation  is  needed  to  terminate  the  same.  The  rail- 
wav  company  or  Ucensee  cannot  thereafter  occtipy  the  street,  or  build 
its  road  thereon,  without  a  new  permission  from  the  city  authonUes.* 

2   Clevpland    Electric    R.     Co.    v.  be  the  generally  accepted  rule  though 

riovf.nn<l   etc    R   Co..  204  U.  S.  116,  there   ia   authority   to   the   contrary). 

27  S  Ct  202?51  b;  &.  (L.  ed.)  399.  And  see  Frakchises,  vol.  12,  p.  205  et 

3,  Oakland'  R.  Co.  v.  OaUand,  etc.,  seq.            ,       ,      „    ^          t       a 

o   n«    AK  Pol    qfil   13  Am   Ren.  181.  6.  Los  Angeles  R.  Co.  v.  Los  An- 

?•  a",,  lo,  r"  Co  V  Los  Angeles,  152  Potwin  Place  v.  Topeka  R.  Co.,  51 
S  242  92  L  490.^X^8.  R.  54,  Kan.  609, 33  Pac  309. 37  A.  S.  R.  312. 
15  Lr.A.(N.S.)  1269  (stating  this  to 
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41.  Revocation  of  Franchise. — ^According  to  some  authorities  the 
power  retained  after  the  grant  of  a  street  franchise  by  a  city  does 
not  include  the  authority  to  repeal,  change,  or  modify  the  rjght 
granted; '  and  statutes  have  been  enacted  in  some  states  denying  the 
right  of  a  munidpalily  to  revoke  a  franchise  or  deny  to  the  com- 
pany the  rights  and  privileges  conferred.*  Other  courts,  however, 
have  held  that  the  legislative  power  of  a  city  council  cannot  be 
abridged  by  the  passage  of  an  irrepealable  ordinance,  and  that  an 
ordinance  giving  a  street  railway  company  the  right  to  lay  double 
tracks  on  certain  streets  may  be  repealed,  and  the  right  Umited  to  the 
use  of  a  siugle  track.*  An  ordinance  revoking  the  license  of  a  street 
railway  company  for  its  failure  to  comply  with  the  conditions  on 
which  it  was  granted  is  not  invalid  on  ^e  ground  that  it  is  the 
annulment  of  a  franchise,  where  the  right  to  revoke  the  license  is 
expressly  reserved.*"  But  an  express  reservation  of  power  to  repeal  a 
charter  can  give  no  authority  to  take  away  or  destroy  properly  law- 
fully acquired  or  created  under  authority  conferred  by  the  charter. 
So  where  by  the  law  a  street  railway  fkcquives  an.  interest  in  per- 
petuity, that  interest  cannot  be  destroyed  by  a  repeal  of  the  charter.*' 
Express  power  to  grant  irrevocable  consent  to  the  use  of  streets  for 
street  railways  is  given  to  a  city  by  statutes  providing  that  com- 
panies may  construct  such  railways  "with  the  consent  of  the  corporate 
authorities,"  especially  when  other  statutes  provide  for  the  giving 
of  mortgages  on  such  railways  which  shall  be  deemed  mortgages 
upon  realty.**  A  city  b  not  Hable  in  damages  for  the  repeal  of  a 
street  railway  franchise  ordinance  which  does  not  engage  the  city 
in  any  private,  proprietary  capacity,  nor  for  the  conduct  of  its  offi- 
cers in  publishing  and  subsequently  enforcing  the  repealing  ordi- 
nance.*' The  action  of  municipal  authorities  in  granting  and  revok- 
ing privileges  and  licenses  in  highways  is  the  exercise  of  delegated 
poUce  power,  and  is  not  judicial  in  character.  And  a. declaration 
of  forfeiture  of  a  street  railway  privilege  in  a  street  by  the  council 
of  a  town,  effected  by  repeal  of  the  ordinance  by  which  the  privilege 
was  granted,  pursuant  to  a  reservation  of  power  so  to  do,  for  cause 
and  after  notice,  has  not  the  force  and  effect  of  a  judicial  deter- 
mination of  the  existence  of  cause  for  forfeiture,  and  does  not  pre- 

7.  Shreveport      Traction      Co.      v.   Co.,  152  111.  171,  38  N.  E.  584,  26 
Shreveport,  122  La.  1,  47  So.  40,  129  L.R.A.  681. 

A.  8.  R.  345.  11.  People  v.  O'Brien,  111  N.  T   1, 

8.  People  V.  Detroit  United  Ry.,  134  118  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A. 
Mich.  682,  97  N.  W.  36,  104  A.  S.  R.  255. 

626,  63  L.R.A,  746.  12.  Detroit   Citiaens'  St.  R.  Co.  v, 

9.  Lake  Roland  El.  R.  Co.  v.  Balti-  Detroit,  64  Fed.  628,  22  U.  S.  App. 
more,   77  Md.   352,  26  AU.  510,  20  570, 12  C.  C.  A.  365,  26  L.R.A.  667. 
L.R.A.  126.  13.  Edson  v.  Olathe,  81  Kan.  328, 

10.  BelleTllle  v.  Citizens'  Horse  R.  105  Pac.  521,  36  L.RJ^.(N.S.)  86L 
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elude  a  resort  to  .the  courts  by  the  railway  company  for  viudication 
of  its  rights,  but  after  such  repeal,  pursuant  to  notice,  the  railway 
company  may,  by  injunction,  prevent  the  town  authorities  frwn 
removing  or  disturbing  its  tra<^,  if  no  cause  of  forfeiture  existed,  or 
the  circumstances  shown  are  such  as  to  call  for  the  exercise  of  equity 
jurisdiction  to  relieve  frohi  forfeiture.** 

42.  Proceedings  to  Enforce  Fotfeituie. — A  proceeding  in  equity 
is  not  the  proper  remedy  to  enforce  the  forfeiture  of  a  street  railway 
franchise,  but  resort  should  be  had  to  quo  warranto  proceedings." 
Though  the  franchise  is  granted  through  the  medium  of  a  city  the 
latter,  in  making  the  grant,  exercises  the  power  of  the  state  and  acts 
on  its  behalf,**  and  the  sovereign  power  of  the  state  to  institute 
quo  warranto  proceedings  to  oust  a  street  railway  of  its  franchise 
cannot  be  contracted  away  or  in  any  way  abridged  by  the  city.*' 
A  nonusOT  of  a  franduse  cannot  be  justified  in  a  proceeding  to  enforce 
a  fcfffeiture  because  of  such  nonuser  on  the  ground  that  the  munic- 
ipality granting  the  franchise  had  passed  an  ordinance  repealing,  or 
attempting  to  repeal,  its  grant.*^ 

rv.  Construction  ;  Equipment  an©  Maintbnancb 

In  Oenend 

43.  Duty  to  Construct. — A  municipal  street  franchise  when  ac- 
cepted becomes  a  contract  binding  alike  on  the  grantee  and  the 
mimicipality,*"  and  the  right  of  a  municipality  to  compel  a  street 
railway  company  to  construct  a  new  line  of  railway  must  necessarily 
depend  on  the  terms  of  the  franchise  or  contract  between  the  munic- 
ipality aind  the  company.*'  When  the  franchise  provides  for  certain 
new  construction  at  the  discretion  of  the  municipality  and  also 
for  a  forfeiture  of  the  franchise  in  case  of  a  failure  to  comply  with 
the  city's  demand,  the  option  of  compliance  or  forfeiture  does  not 
lie  with  the  company,  but  it  is  bound  to  complete  the  additional 
construction  if  insisted  on  by  the  city.  A  clear  legal  obligation  is 
imposed  on  the  company  to  construct  new  lines  as  required  by  the 

14.  Wheeling,  etc.,  R.  Co.  v  Triadel-  17.  State  v.  East  Fifth  St.  R.  Co., 

phia,  58  W.  Va.  487,  52  S.  E.  499,  4  140  Mo.  539,  41  S.  W.  955,  62  A.  S.  R. 

L.R.A.(N.S.)  321  and  note.  742,  38  L.R.A.  218;  Milwaukee  Electric 

16.  State  V.  East  Fifth  St.  R.  Co.,  R.,  etc.,  Co.  v.  Milwaukee,  95  Wis.  39, 

140  Mo.  539,  41  S.  W.  955,  62  A.  S.  R.  69  N.  W.  794,  60  A.  S.  R.  81, 36  L.R.A. 

742,  38  L.R.A.  218;  Milwaukee  Elec-  45. 

trie  R.,  etc.,  Co.  v.  Milwaukee,  95  Wis.  18.  State  v.  East  Fifth  St.  R.  Co., 

39,  69  N.  W.  794,  60  A.  S.  R.  81,  36  140  Mo.  539, 41  S.  W.  955,  62  A.  S.  R. 

LJI.A  45.    And  see  Pranchisbs,  vol.  742,  38  L.R.A.  218. 

12,  p.  205  et  seq. ;  Quo  Wabrakto,  vol.  19.  See  supra,  par.  31. 

22,  p.  667  et  aeq.  20.  Note:  Ann.  Cas.  1913D  142. 

1«.  See  supra,  par.  23,  24. 
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dty  and  such  obligation  may  be  enforced  by  mandamus.  And  wheth> 
er  public  neceedty  requires  the  construction  of  additional  Unee  is  a 
matter  for  Uie  determination  of  the  city  council,  with  which  the 
courts  will  not  interfere  except  in  a  clear  case  of  abuse.*  It  ia  no 
defense  to  a  proceeding  in  mandamus  to  compel  a  street  railway  com- 
pany to  extend  its  line  pursuant  to  its  franchise,  that  the  extension 
would  not  be  financially  profitable,  since  franchises  are  granted  pri- 
marily for  the  benefit  of  the  public,  and  not  for  the  immecQate  enrich- 
ment of  the  stockholders.*  A  street  railroad  company  must  not  only 
pay  the  expense  of  relaying  its  track  to  conform  to  a  hew  grade,  but 
must  pay  for  the  changing  of  the  grade  .of  the  roadbed  itaelf, 
under  a  city  ordinance  authorizing  the  construction  of  the  railroad, 
and  providing  that  whenever  a  change  of  grade  is  made  the  com- 
pany shall,  at  its  own  expense,  conform  and  adjust  the  tracks  of  the 
railroad  to  such  change  of  grade.  But  a  municipal  corporation  has 
no  right  to  make  such  a  change  in  a  street  grade  as  will  effect  the 
destruction  of  a  franchise  theretofore  granted  to  a  street  railway  com- 
pany, as  this  would  amount  to  an  unauthorized  taking  of  property.* 
44.  Motive  Power;  Rolling  Stock. — A  municipality  having  control 
over  its  streets  may  prescribe  the  motive  power  to  be  used  in  pro- 
pelling street  cars  thereon ;  and  when  it  prescribes  one  kind  of  power 
no  other  can  be  used.*  Where  a  street  railway  company  is  author* 
ized  by  the  statute  under  which  it  was  built  and  operated  to  select 
and  adopt  a  new  method  of  propelling  its  cars,  the  municipal  corpora- 
tion, having  the  right  to  regulate  the  use  of  the  streets  over  which 
the  cars  of  the  company  run,  has  the  power  to  impose  such  reason- 
able conditions  upon  the  company's  enjoyment  of  its  franchises  as  in 
the  judgment  of  such  corporation  the  interests  of  the  public  seem 
to  require.  The  authority  of  the  municipality  in  this  respect  is  co- 
mcident  in  extent  with  the  company's  right  of  selection.  But  a 
street  railway  company  having  the  right,  under  the  statute  author- 
Idng  it  to  build  and  operate  its  road,  to  change  its  motive  power 
from  horse  power  to  electricity  is  not  subject  to  the  provisions 
of  a  general  statute  subsequently  enacted,  requiring  the  approval 
of  the  railroad  commissioners  and  the  consent  of  the  owners  of 
one  half  in  value  of  the  property  abutting  on  the  streets,  where 

1.  State  V.  St.  Paul  City  R.  Ck>.,  117  8.  Note:  6  L.R.A.(N.S.)  1028, 1029. 
Minn.  316,  135  N.  W.  976,  Ann.  Cas.  And  see  Highways,  vol.  13,  p.  98  et 
1913D  139.    GeneraUy  as  to  the  pro-  seq. 

priety  of  mandamoa  to  eompel  public  4.  North  Chicago  City  R.  Co.  v. 
service  corporations  to  perform  duties  Lake  View,  105  III.  207,  44  Am.  Rep. 
imposed  on  them  as  a  condition  of  the  788;  Indianapolis  Cable  St.  R.  Co.  v. 
grant  of  a  franchise,  see  Frakohisbs,  Citizens'  St.  R.  Co.,  127  Ind.  369,  24 
vol.  12,  p.  206  et  seq.;  Makdamus,  vol.  N.  E.  1054,  26  N.  E.  893,  8  L.R.A.  539. 
18,  pp.  148, 162, 156.  Note:  104  A.  8.  &.  647. 

8.  Note:  Ann.  Cas.  1913D  143. 
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the  saTing  clause  in  that  act  declares  that  the  act  shall  not  interfere 
with,  repeal,  or  invalidate  any  rights  theretof(H«  acquired,  and 
inchoate  as  well  as  perfected  rights  are  saved  by  that  provision.'  It 
is  quite  generally  conceded  that  the  use  of  steam  locomotives  of  the 
ordinary  type,  to  propel  street  cars,  is  nbt  permissible,  cmd  in  some 
states  the  use  thereof  is  expressly  prohibited.*  A  charter  permitting 
a  street  railway  company  to  use  horse  or  other  power  does  not  mean 
other  animal  power,  but  will,  permit  the  use  of  electricity  as  a  motive 
power,  and  authorizes  the  necessary  additional  construction,  such  as 
poles  on  the  side  of  the  street  and  overhead  trolleys.'  Likewise  imder 
authority  granted  to  use  any  mechanical  or  other  power,  excepting 
steam,  the  new  power  to  be  adopted  cannot  be  properly  limited  to 
such  methods  of  operating  street  surface  railways  in  cities  as  had 
been  invented  and  were  in  actual  use  at  the  time  of  the  passage  of 
the  act  Accordingly  the  substitution  of  electricity  in  the  place  of 
horses  as  a  motive  power  is  authorized  by  such  a  statute  though  it  was 
not  in  use  at  the  time  the  act  was  passed.*  The  legislature  may 
authorize  a  change  in  motive  power  on  a  street  railway  without  violat- 
ing a  constitutional  provision  requiring  the  consent  of  local  authori- 
ties to  the  c(mstructi(»k  and  operation  of  a  street  railway,*  but  it 
cannot  give  to  an  existing  street  railroad  company  authority  to  con- 
struct or  operate  a  substantially  new  road  or  to  make  the  road  in 
its  construction  and  operation  a  different  one  from  what  it  was 
before.**  The  propulsion  of  street  cars  by  a  power  which  it  is  not 
authorized  by  its  charter  to  use  will  not  render  the  company  liable, 
irrespective  of  its  negligence,  for  a  collision,  since  any  abuse  of  the 
franchise  is  a  matter  which  concerns' the  public  only.**  It  is  said  that 
the  rights  of  the  public  in  the  streets  and  highways  of  cities,  towns, 
and  villages  should  be  protected,  and  that  cars  loaded  with  mer- 
chandise and  freight  should  not  be  permitted  to  be  run  over  street 
surface  railroads.  It  may  be  that  regulations  should  be  provided, 
either  by  statute  or  by  ordinance,  Umiting  the  time  in  which  cars 

5.  Hudson  River  Telephone  Co.  v.  L.R.A.  205. 

WatervUet  Turnpike,  etc.,  Co.,  135  N.  Note:  2  L.RJL.(N.S.)  139. 

Y.  393,  32  N.  E.  148,  31  A.  S.  R.  838,  8.  Hudson  River  Telephone  Co.  v. 

17  L.R.A.  674.  Watervliet  Turnpike,  etc.,  Co.,  135  N. 

6.  North    Chicago    City   R.    Co.    v.  Y.  393,  32  N.  E.  148,  31  A.  S.  R.  838, 
Lake  View,  105  111.  207,  44  Am.  Rep.  17  L.R.A,  674. 

788;  Pennsylvania  R.  Co.  v.  Montgom-       Note:  2  L.R.A.(N.S.)  138. 
ery  County  Pass.  Ry.,  167  Pa.  St.  62,       9.  In  re  Third  Ave.  R.  Co.,  121  N. 

31  Atl.  468,  46  A.  S.  R.  659,  27  L.R.A.  Y.  536,  24  N.  E.  951,  9  L.R.A.  124. 
766.  Note:  10L.R.A.  176. 

7.  Hudson  River  Telephone  Co.  v.      10.  In  n  Third  Ave.  R.  Co.,  121  N. 
Watervliet  Turnpike,  etc,  Co.,  135  N.  Y.  536,  24  N.  E.  951,  9  L.R.A.  124. 
Y.  393,  32  N.  E,  148,  31  A.  S.  R.  838,       11.  Chicago  Gen.  R.  Co.  v.  Chicago 
17  L.R.A.  674;   Taggart  v.  Newport  City  R.  Co.,  186  111.  219,  67  N.  E.  822, 
St.  R.  Co.,  16  R.  L  668, 19  Atl.  326,  7  50  L.B.A.  734. 
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of  this  character  should  be  permitted  to  run  over  such  railrctids, 
especially  in  cities  and  lai^e  villages;  but  that  the  power  exists  to 
run  such  cars  in  the  absence  of  statute  or  ordinance  is  no  longer 
an  open  question.** 

45.  Insufficient  and  Defective  Equipment. — It  is  the  duty  of  a 
street  railway  in  the  operation  of  its  cars  to  see  that  they  are  equipped 
with  all  the  appliances,  such  as  brakes,  sand  boxes,  and  other  safe- 
guards and  protection  reasonably  proper  and  necessary  for  the  safety 
of  wayfarers,  and  to  keep  them  in  good  condition  so  far  as  may 
be  done  by  the  exercise  of  reasonable  care ;  and  if  injury  happens  by 
reason  of  the  failure  of  the  company  in  this  respect,  it  will  be  liable. 
If  it  knowingly  uses  defective  appliances,  or  those  which,  in  the 
exeroise  of  reasonable  care,  might  be  known  to  be  so,  then  it  is  liable 
for  all  injuries  resulting  from  such  use.*'  In  operating  a  motor  car 
and  heavy  trailer  on  the  public  streets  of  a  city,  a  street  car  com- 
pany is  bound  to  use  the  same  degree  of  care  with  respect  to  equip- 
ment with  safety  appliances  as  is  usual  in  the  operation  of  passenger 
cars."  The  use  of  an  electric  car  with  brakes  so  defective  that  they 
do  not  work  well,  and  with  a  motor  so  defective  that  the  motorman 
receives  a  shock  which  delays  him  while  trying  to  stop  the  car  to 
avoid  an  accident,  constitutes  negligence.*'  Likewise  a  street  railway 
company  is  negligent  in  operating  an  electric  car  with  a  defective 
controller  handle,  so  that  tiie  car  cannot  be  stopped  with  the  same 
facility  as  if  the  appliance  was  sound.**  So  the  use  of  a  trolley  wire 
much  lighter  than  that  in  ordinary  use,  and  the  failure  to  renew 
it  for  a  long  term  of  years,  so  that  it  is  worn  to  the  extent  of  im- 
pairing and  weakening  its  tensile  strength,  constitutes  negligence.*^ 
The  use  of  fenders  on  street  railways  being  a  matter  of  common 
knowledge,  negligence  can  be  predicated  on  the  omission  of  the 
street  car.  company  to  equip  its  cars  with  fenders  without  prov- 
ing that  they  are  in  general  use  by  street  railway  companies.  The 
liability  of  a  street  car  company  for  failure  to  equip  its  cars  with 
proper  appliances  so  as  to  avoid  accidents  must  be  determined  by  the 
character  of  the  appliance  or  appliances  in  use  at  the  time  of  the 
accident,  without  regard  for  what  was  done  subsequently  in  adding 
other  appliances  in  compliance  with  an  ordinance  of  the  city,  or 

12.  Stillwater,  etc.,  St  R,  Co.  ▼.  14.  Gross  v.  Oma^a.  etc.,  St.  R.  Co., 
Boston,  etc.,  R.  Co.,  171  N.  Y.  589,  64  96  Neb.  390,  147  N.  W.  1121,  L.Rji.. 
N.  E.  511,  59  L.R.A.  489.  1915A  742  and  .note. 

IS.  Note:  L.R.A.1915A  755.     Gen-       16.  Thompson   v.   Salt  Lake  Rapid 
erally  as  to  the  duty  of  a  carrier  of  Transit  Co.,  16  Utah  281,  52  Pac.  92v 
passengers  to    provide  ,and   maintain   67.  A.  S.  R-.  fi21,  40  L.R.A.  172.  ■ 
adequate  vehicles   and  prop^  appli-       Note:  L.R.A. 1915A  754. 
ances  for  itiie  safe  conveyance  of  its    .  16.  Roberts  v.  Spokane  St.  R.  Co.," 
passengers    and    to    adopt    improver  23  Wash.  325,  63  Pac.  506,  54  LJ{..^. 
ments   and    safetv    devices,   see   Car-  184.  r   i 

RiERS,  vol.  4,  p.  1201  et  seq.  17.  Note:  21  Ann.  Cite.  760.  • 
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for  any  other  reason.*^  The  frequency  and  care  required  in  inspec- 
tions  depend  greatly  upon  the  character  of  the  f^paratua  from  which 
damage  is  to  be  anticipated.  As  the  destructiveness  and  danger  are 
increased,  the  duty  of  care  increases.  It  follows  that  a  street  railway 
-company  using  electricity  as  a  motive  power  is  bound  to  make  fre- 
quent and  thorough  inspections  of  its  plants  and  apparatus.**  The 
doctrine  that  the  law  does  not  contemplate  thiat  railroad  companies 
will,  in  general,  make  their  own  cars  or  engines,  that  they  may  pur- 
chase them  on  the  market  of  persons  supposed  to  be  competent  dealers, 
and  that  in  such  a  case  they  will  be  required  to  give  such  cars  and 
engines  only  such  inspection  as  is  usual  and  practicable,  applies  to 
street  railway  companies  using  electricity  as  a  motive  power.  Hence 
if  such  an  inspection  has  been  made,  the  company  is  not  liable  for 
injuries  resulting  from  a  defect  not  discoverable  thereby.**  C!om- 
monly  rails  of  electric  street  railways  are  free  from  any  dangerous 
electrical  force.  The  safety  of  the  traveling  public  imperatively 
demands  that  such  rails  be  harml^s  to  the  step  of  man  and  beast,*  and 
if  a  street  railway  permits  them  to  become  charged  with  a  danger- 
ous current  of  electricity  because  of  a  failure  to  exerdse  proper  care 
and  diligence,  and  an  injury  thereby  occurs  without  fault  of  the 
person  injured,  the  railway  is  liable  for  the  injury.*  On  the  happen- 
ing of  an  injury  due  to  a  dangerous  current  of  electricity  in  the 
rails  of  a  street  railway,  an  inference  of  negligence  is  authorized,  the 
doctrine  of  les  ipsa  loquitur  applying.*  Of  course,  proof  of  a  latent 
defect  or  of  a  break  in  a  bond,  of  which  the  managers  of  the  railway 
could  not  with  due  diligence  have  learned,  might  rebut  the  pre- 
sumption of  negligence.^ 

Manner  and  Twie  of  Construction 

46.  In  General. — Although  the  franchise  granted  by  a  city  to  a 
street  car  company  authorizes  it  to  lay  its. tracks  at  grade  only,  the 

18.  Note:  L.R.A.1915A  747.  horse  and  driver). 

19.  Gentzow  v.  Portland  R.  Co.,  54      Note:  Ann.  Cas.  1915B  708. 

Ore.  114, 102  Pac.  614, 135  A.  S.  R.  821.  S.  St  Louis  v.  Bay  State  St.  R.  Co., 

Note:  21  Ann.  Cas.  751.  216  Mass.  266,  103  N.  E.  639,  Ann. 

20.  Jenkins  v.  St.  Paul  City  R.  Co.,  Cas.  1915B  706  and  note,  49  L.R^. 
105  Minn.  504,  117  N.  W.  928,  20  (N.S.)  447;  Trenton  Pass.  B.  Co.  v. 
L.R.A.(N.S.)  401.  Cooper.  60  N.  J.  L.  219,  37  Atl.  730, 

Note:  21  Ann.  Cas.  761.  64  A.  S.  R.  592,  38  L.R.A.  637.    Oen- 

And  see  generally.  Carriers,  voL  4,  erally  as  to  the  application  of  the  doo- 
p.  1206  et  seq.  trine  of  res  ipsa  loqnitnr  in  the  ease 

1.  St.  Lonis  V.  Bay  State  St.  R.  Co.,  of   injuries   to   passengers,   see   Cak- 
216  Mass.  255,  103  N.  E.  639,  Ann.  riers,  vol,  5,  p.  74  et  seq. 
-Cas.  1915B  706,  49  L:R.A.(N.S.)  447.       4.  Trenton  Pass.  R.  Co.  ▼.  Coopa-, 
.  2.  Trenton  Pass.  R.  Co.  v.  Cooprar,  60  N.  J.  L.  219,  37  Atl.  730,  64  A.  8. 
60  N.  J.  L.  219,  37  Atl.  730,  64  A.  S.  R.  592,  38  L.R.A.  «S7. 
R.    592,   88   L.R.A.   637    (injury   to      Note:  Ann.  Cas.  1916B  708. 
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legislature,  as  tbe  paramount  authority,  can  enlarge  its  power  in  this 
regard,  and  this  may  be  done  directly  or  through  some  other  body, 
and  in  the  exercise  of  this  power  it  may  authorize  the  construction 
of  a  subway  under  a  raihwad  at  a  crossing.*  Consent  granted  to  a 
traction  company  for  the  construction,  maintenance,  and  operation 
of  a  street  railway  along  certain  streets  and  highways  does  not  war- 
rant the  construction  and  maintenance,  within  the  limits  of  (he  high- 
way, of  a  bridge  for  the  accommodation  of  the-  tracks,  tht^  in  design 
and  ccmstruction  is  dangerous  to  ordinary  travel,  and  calculated  to 
entrap  and  kill  horses  and  other  animals  that  may  attempt  to  pass 
over  it.  Such  a  structure  would  be  a  nuisance  at  the  common  law, 
and  would  render  the  defendant  responsible  to  any  member  of  the 
public  specially  damnified  by  reason  of  the  nuisance.'  After  the 
road  is  completed  the  company  has  no  right  again  to  disturb  the 
surface  of  the  streets  except  for  necessary  repairs  and  replacing  of 
its  ties  and  rails  as  occasion  may  require  for  the  proper  mainte- 
nance of  its  road.  It  cannot  therefore  make  excavations  for  the 
purpose  of  laying  a  cable  in  each  track  between  the  rails  as  motive 
power  for  its  cars  by  the  agency  of  steam  from  stationary  engines 
where  such  right  is  not  given  it  in  its  franchise  or  charter.'  Where 
a  charter  is  silent  as  to  the  kind  of  rail  to  be  used  the  company  ia 
not  confined  to  the  use  of  the  kind  generally  adopted  when  the 
charter  was  granted,  but  may  adopt  another  and  improved  rail  when 
by  so  doing  it  does  not  impose  an  additional  burden  upon  the  street 
nor  upon  the  city.'  A  street  railway  company  has  no  right  to  build 
any  part  of  its  line  until  it  has  the  right  to  complete  it,  where  it  has 
no -power  of  eminent  domain.'  Where  such  a  company  has  the 
right  to  lay  its  tracks  in  the  streets  of  a  dty  it  has  the  right  to 
make  any  necessary  excavation  in  the  lajdng  of  such  tracks;  but  it  is 
its  duty,  when  the  excavation  is  left  open  at  night  and  is  of  such 
a  character  as  to  be  unsafe  or  dangerous,  to  guard  it  either  by  putting 
up  guards,  barriers,  or  lights  reasonably  sufficient  to  warn  passersby, 
or  to  maintain  a  watchman  to  give  travelers  warning,  and  the  com- 
pany is  liable  for  injuries  to  a  traveler  i»roximately  caused  by  the 
failure  to  take  such  precautions.***  So  also  a  street  railway  company 
has  the  right  to  pile  rails  upon  the  streets  tonporarily  for  its  use  in 
constructing  or  repairing  its  tracks,  but  it  is  its  duty  to  exercise  reason- 

6.  State  T.  Panons  St.  B.,  etc,  Co.,  8.  Easton,  ete.,  B.  Co.  v.  Eastim, 

81  Kan.  430,  lOS  Pm.  704,  28  L.R.A.  133  Pa.  St.  505, 19  Atl  486, 19  A.  S. 

(N.S.)  1082.  B.  658. 

6.  Opdyeke  v.  PubUo  Service  B.  9.  Pennsylvania  B.  Co.  v.  Mont- 
Co.,  78  N.  J.  L.  576,  76  Atl.  1032,  29  gomery  Comity  Paas.  By.,  167  Pa, 
L.BJL.(N.S.)  71.  And  s«e  generaUy  St  62,  31  Ati.  468,  46  A.  S.  B.  659, 
HioHWATS,  vol.  13,  p.  186  et  seq.  27  L.B.A.  766. 

7.  People  V.  Newton,  112  N.  Y.  396,  10.  Notes:  52  L.BA.  462;  16  L.B.A. 
19  N.  E.  831,  3  L.B.A.  174.  (N.S.)  841,  842. 
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able  care  to  guard  the  public  using  the  street  against  the  danger  of  acci- 
dent to  anyone  in  such  use,  and  a  neglect  of  this  duty,  resulting 
in  injury,  is  actionable  negligence.**  The  principle  that  a  railroad 
company  cannot  delegate  to  a  contractor  its  charter  rights  and 
privileges  so  as  to  exempt  it  from  liability  does  not  extend  to  the 
use  of  the  ordinary  means  employed  for  the  construction  of  a  road, 
but  to  the  use  of  such  extraordinary  powers  as  the  corporation  itself 
could  not  exercise  without  first  having  complied  with  the  conditions 
of  legislative  grant.  So  the  negligence  of  a  contractor  building  a 
street  railway,  in  respect  to  a  rope  or  wire  across  a  public  street,  will 
not  render  the  street  railway  company  liable  if  the  contractor  was 
simply  authorized  to  construct  the  road  and  the  manner  of  doing 
the  work  was  left  to  his  skill  and  judgment,  although  he  is  not  a 
resident  of  the  state.*'  On  the  other  hand  there  are  decisions  to 
the  effect  that  a  street  railway  company  cannot  escape  liability  for  a 
personal  injury  to  a  person  crossing  tiie  street,  through  negligence 
on  the  part  of  those  engaged  in  the  construction  of  the  track  in  the" 
street,  upon  the  ground  that  the  work  was  being  done  by  an  inde- 
pendent contractor.  Thus  a  street  railway  company  has  been  held 
liable  for  personal  injuries  caused  by  negligence  in  the  manner  of 
guarding  an  excavation  in  a  street,  which  is  necessary  to  the  con- 
struction of  its  track,  although  the  work  is  done  by  an  independent 
contractor  but  under  a  permit  from  the  city  to  the  company.*' 

47.  Construction  and  Repair  of  Tracks. — The  right  to  lay  tracks 
in  a  street  carries  with  it  the  obligation  to  lay  them  in  a  proper 
manner  and  keep  them  in  repair,  and  if  an  injury  occurs  by  reason 
of  neglect  in  either  of  these  respects  ihe  railway  is  liable  in  dam- 
ages.** A  street  railway  is  bound  so  to  construct  and  maintain  its 
tracks,  that  a  careful  man,  in  the  exercise  of  ordinary  care  and  watch- 
fulness, can  go  across  the  rails  with  safety.*'  Irrespective  of  any 
express  provision  by  statute  or  ordinance,  a  street  railway  company 
is  bound  in  the  first  instance  to  construct  its  track  in  a  proper  man- 
ner, and  to  exercise  due  care  to  guard  against  or  to  remedy  any  defects 
in  the  track  or  its  equipment  which  render  the  highway  unsafe  for 

11.  Note:  52  L.R.A.  452..  And  see  ent  oontraetor,  see  Ikdbpeitdent  Con- 
generally.  Highways,  vol.  13,  p.  438  tractobs,  vol.  14,  p.  79  at  seq. 

et  aeq.  14.  Clme  v.  (descent  City  R.  Co., 

12.  Sanford  v.  Pawtucket  St.  R.  43  La.  Ann.  327,  9  So.  122,  26  A.  S.  R. 
Co.,  19  R.  L  537,  35  Atl.  67,  33  L.R.A.  187;  Sohild  v.  Central  Park,  etc.,  R. 
564.  Co.,  133  N.  Y.  446,  31  N.  E.  327,  28 

13.  Woodman  t.  Metropolitan  R.  A.  S.  R.  658;  Eincaid  v.  Waila  Walla 
Co.,  149  Mass.  336,  21  N.  E.  482,  14  Yal.  Traction  Co.,  57  Wash.  334,  106 
A.  S.  R.  427,  4  L.R.A.  213.  Pao.  918,  135  A.  S.  R.  982. 

Notw:  52  L.R.A.  462;  15  L.R.A.  Notes:  52  LJt.A.  449;  16  L.RJL 
(N.S.)  845.  (N.  S.)  841;  Ann.  Gas.  1013D  533. 

Oenerally  as  to  the  lialnlity  of  an       16.  Note:  Ann.  Caa.  1913D  633. 
employer  for  the  acts  of  an  iadepend-    - 
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ordinary  travel,**  and  is  liable  for  an  injury  to  a  pdrson  caused  by 
its  failure  to  construct  its  tracks  properly,  as  for  instance  by  allowing 
the  track  to  rise  to  a  dangerous  height  above  the  level  of  the  street.*'  It 
is  not  relieved  of  liability  for  personal  injuries  caused  to  a  person 
crossing  the  street,  on  the  ground  that  it  could  not  reasonably  have 
anticipated  that  people  were  liable  to  cross  the  street  at  that  point,** 
or  on  the  ground  that  the  track  was  laid  and  maintained  in  the  man- 
ner required  by  the  city  authorities.***  A  street  railway  company  is 
not,  however,  an  insurer.  It  is  not  absolutely  liable  to  all  persons 
using  the  highway  in  which  its  rails  are  laid,  but  is  bound  to  exercise, 
care  in  their  construction  and  maintenance  to  prevent  such  a  con- 
dition of  the  highway  as  would  cause  injury  to  those  lawfully  using 
it.*"  There  is  considerable  conflict  of  authority  among  the  cases  as 
to  whether  a  street  railway  company,  in  the  absence  of  a  statute  or 
ordinance  imposing  such  duty,  is  bound  to  remedy  unsafe  condi- 
tions along  the  streets  over  which  it  runs,  which  are  not  due  to 
any  defects  in  the  track  or  its  appliances,  but  which  result  from  the 
wearing  away  of  the  surface  of  the  street  by  general  traffic,  leaving 
the  rails  protruding  above  the  level  of  the  highway,  or  from  other 
causes  for  which  the  company  is  not  primarily  responsible.  The 
weight  of  authority,  however,  seems  to  impose  this  duty  even  when 
not  expressly  enjoined  by  statute  or  ordinance.*  Passage  over  the 
car  tracks  must  be  safe  and  convenient  for  travelers,  even  it  it 
becomes  necessary  to  elevate  or  depress  such  tracks  from  time  to 
time  in  order  to  insure  such  result,'  and  if  the  company  does  not 
comply  with  the  requirements  of  a  statute  to  keep  tiie  rails  flush, 
the  removal  of  the  rails  as  a  nuisance  may  be  ordered  by  the  court. 
However,  there  is  authority  for  the  view  that  where  the  rails  are 
laid  level  with  the  street  as  it  then  was,  and  are  made  to  conform  to 
the  grade  of  the  street  so  as  to  ofiFer  the  least  possible  impediment  to 
the  ordinary  traffic  of  the  same,  the  company  is  not  bound  to  adapt 
its  rails  to  the  grade  of  the  street  as  it  is  cut  down  by  and  from 
public  traffic'  The  operation  of  cars  over  a  road  before  the  tracks  are 
finished  and  in  proper  condition  will  render  the  company  liable  for 
injuries  to  a  person  resulting  from  the  imperfect  condition  of  the 

16.  Kincaid   v.    Walla    Walla   Val.  Traction  Co.,  57  Wash.  334,  106  Pac. 
Traction  Co.,  57  Wash.  334,  106  Pac.  918,  135  A.  S.  R.  982. 

918,  135  A.  S.  R.  982.  Note:  Ann.  Cas.  1913D  532. 

Note:  15  L.R.A.(N.S.)  841.  18.  Note:  62  L.R.A.  45L 

17.  Cline  v.  Crescent  City  R.  Co.,  19.  Note:  52  L.R.A.  460. 
43  La.  Ann.  327,  9  So.  122,  26  A.  S.  R.  20.  Note:  52  L.R.A.  450. 

187;  Schild  v.  Central  Park,  etc.,  K.  1.  Groves  v.  Louisville  R.  Co.,  109 

Co.,  133  N.  Y.  446,  31  N.  E.  327,  28  Ky.  76,  58  S.  W.  608,  52  L.R.A.  448 

A.    S.   R.   658;    San   Antonio   Rapid  and  note. 

Transit  St.  R.  Co.  v.  Limburger,  88  Note:  15  LR.A.(N.S.)  842. 

Tex.  79,  30  S.  W.  533,  53  A.  S.  R.  2.  Note:  Ann.  Cas.  1913D  533. 

730;    Kincaid   v.   Walla   Walla   Val.  3.  Note:  43  L.R.A.(N.S.)  464,  465. 
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track,  and  authority  from  the  raihnad  commisBion  to  vm  sach  un- 
finished traxika  will  not  exempt  it  from  liability  for  leaving  the 
track  in  a  dangerous  condition.*    A  street  railway  company  has  been 
held  liable  for  an  injury  caused  by  the  failure  to  keep  in  repair 
a  portion  of  a  switch  which,  though  a  part  of  its  own  track,  formed 
a  connection  with  the  track  of  another  railway  corporation,  not- 
withstanding that,  as  between  the  corporations,  the  duty  of  repairing 
rested  upon  the  latter.'     But'  where  a  street  railway  company  has 
authority  to  run  its  care  over  the  tracks  of  another  company,  and 
is  not  required  to  repair  the  tracks  or  streets,  it  is  not  liable  for 
injuries  caused  by  a  defect  in  a  track.*    Whether  the  rails  are  so 
laid  as  to  constitute  on  its  part  a  neglect  of  proper  conditions  for  the 
public  safety  ia  a  question  of  fact  for  the  jury,  and  not  one  of  law 
for  the  court  to  pass  upon.    It  is  not  a  question  of  the  right  of  the 
company  to  be  there  with  its  rails  in  the  street,  but  whether,  in  the 
way  or  in  the  condition  in  which  it  suffered  its  rails  to  remain,  it 
was  not  neglectful  of  the  right  of  the  public  to  as  safe  and  unob- 
structed a  use  of  the  street  as  was  reasonably  possible  under  the  cir- 
«umstances.'    A  mandamus  will  lie  to  compel  a  railroad  company 
to  make  the  necessary  repairs  to  its  road  running  through  the  streets 
of  a  city  or  town,  so  as  to  keep  the  same  free  for  the  use  of  the  public, 
and  clear  of  all  obstructions.*    A  street  railway  company  may  have 
an  injunction  to  prevent  interference  by  a  city  with  its  lawful  right 
to  relay  its  track.' 

48.  Guard  Rails  and  Switches. — Street  car  companies  may  have 
the  right  to  construct  necessary  appliances  on  the  surface  of  the 
street  in  connection  with  their  tracks  which,  in  some  degree,  may 
render  the  street  less  safe  than  it  would  be  in  the  entire  absence 
■of  street  car  tracks.  Yet,  no  doubt,  there  is  a  limit  beyond  which 
they  may  not  go  in  constructing  such  appliances  as  .increase  the 
■danger  to  team  travel,  no  matter  how  necessary  such  appliances 
may  be  to  the  proper  operation  of  their  cars.  Guard  rails  on  straight 
tracks,  where  teamsters  have  occasion  to  draw  across  them  at  right 
angles,  are  generally  prolific  of  accidents  and  injuries  to  horses  caused 
by  their  catching  the  caulks  between  the  two  rails,  whereas  guard 
rails  at  curves  do  not  appear  to  cause  such  accidents,  and  unless  the 
necessity  for  maintaining  guard  rails  on  straight  tracks  is  imperative 
the  company  is  guilty  of  negligence  in  so  maintaining  them.    The 

4.  Note:  Ann.  Cas.  1913D  533.  8.  State  v.  Louisiana,  etc.,  R.  Co., 

8.  Note:  52  L.R.A.  462.  135  La.   14,  64  So.  926,  Ann.   Cas. 

6.  Note:   15  L.R.A.(N.S.)    845.  1916C  1170  and  note. 

7.  Sohild  V.  Central  Park,  etc.,  R.  9.  Milwaukee  Electric  R.,  etc.,  Co. 
Co.,  133  N.  Y.  446,  31  N.  E.  327,  28  v.  Milwaukee,  95  Wis.  39,  69  N.  W. 
A.  S.  R.  658.  794,  60  A.  S.  R.  81,  36  L.R.A.  45. 
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question  of  necessity  ia  for  the  jury."  If  disarrangements  of  a  struc- 
ture placed  in  a  street  are  owing  to  defects  in  its  original  construction 
or  design,  the  street  railway  is  liable  for  injuries  resulting  there- 
from to  oayone  in  the  lawful  use  of  the  street  It  is  elementary  that 
a  municipal  corporation  has  no  legal  right  to  erect  or  to  authorize 
the  erection  of  a  dangeroiis  nuisance  on  its  streets,  and  the  railway's 
rights  can  be  no,  greater  than  those  of  the  dty.  Thus  where  a  person 
is  injured  owing  to  the  improper  construction  of  a  switch  on '  a 
street  railway  track,  the  street  railway  is  liable  therefor.  So  where 
an  injury  is  caused  by  the  improper  construction  of  a  cable  or  trolley 
slot  between  the  tracks,  the  street  railway  maintaining  such  cable 
or  slot  is  liable.  A  street  railway  is  not,  however,  liable  absolutely 
for  keeping  an  appliance  in  the  street  which  in  some  measure  increases 
the  danger  of  travel,  but  only  if  it  keeps  a  wrong  appliance  (i.  e., 
one  unsafe  as  compared  with  others  in  use)  or  the  right  one  in  a 
wrong  condition;  and  whether  it  does  either  of  these  things  or  not 
depends  on  circumstances.'^ 

49.  Liability  as  Dependent  on  Knowledge  of  Defects. — ^Notice  to 
a  street  railway  company  of  a  defect  in  its  track  is  not  necessary  in 
order  to  render  it  liable  to  a  person  injured  thereby  if  the  defect 
was  visible.  An  omission  to  know  of  such  defect  is  prima  facie  negli- 
gence as  much  as  an  omission  to  repair  after  notice;  and  the  pre- 
sumption of  negligence  is  complete  when  it  appears  that  the  defects 
existed  and  an  injury  was  caused  thereby.  The  company's  duty  of 
inspection  requires  that  it  should  inspect  the  track  in  such  a  way  that 
any  defect  in  it'can  be  discovered.**  The  presumption  of  negligence 
from  the  existence  of  the  defect  which  causes  the  injury  may,  how- 
ever, be  rebutted  by  the  circumstances.*' 

50.  Interference  with  Surface  Waters;  Removal  of  Shade  Trees. — 
Where  street  railway  corporations  accept  their  charters  and  con- 
struct their  roads,  it  is  an  implied  condition  that  they  will  not  injure 
others  by  such  construction  or  maintenance.  If  they  receive,  exercise, 
and  enjoy  special  rights  and  privileges  over  those  enjoyed  by  the  com- 
munity at  large,  it  must  be  implied  that  they  will  respond  in  dam- 
ages to  all  persons  injured  by  the  construction  or  maintenance  of 
their  tracks.  The  valuable  franchises  they  receive  are  certainly  suffi- 
cient compensation  to  them  for  the  liability  thus  incurred;  but  if 
they  were  not,  it  is  a  rule  that  all  persons  must  so  use  their  own  as 
not  to  injure  others.**    A  street  railway  corporation  is  responsible 

10.  Blair  v.  Seattle  Electric  Co.,  67  ly  as  to  presumptions  and  burden  of 
Wash.  465,  122  Pac.  358,  Ann.  Cas.  proof  as  to  negligence  in  actions 
1913D  529  and  note.  against    carriers    of    passengers,    see 

11.  Note:  Ann.  Cas.  1913D  534.         Carriers,  vol.  5,  p.  73  et  seq. 

12.  Note:  52  L.R.A.  456.  And  see  14.  Alton,  etc.,  Horse  R.,  etc.,  Co.  v, 
Carriers,  vol.  4,  p.  1198.  Deitz,  50  111.  210,  99  Am.  Deo.  509. 

IS.  Note:  52  L.R.A.  456.    General- 
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for  injuries  to  the  property  of  others,  resulting  from  the  defective 
construction  of  its  road,  although  constructed,  as  provided  for  by  its 
charter,  under  the  ordinances  of  the  city,  and  the  control  of  the  city 
engineer.  So  a  street  railway  company  is  responsible  for  damage 
resulting  to  land  where  the  track  of  its  railroad  is  constructed  in  such 
a  manner  as  to  cause  a  permanent  obstruction  to  the  passage  of  the 
water  when  increased  by  rains,  so  as  to  overflow  the  land  of  another.** 
It  is  established  beyond  controversy  that  municipal' authorities  have 
the  entire  control  over  their  highways,  streets,  and  sidewalks,  and  may 
remove  shade  trees  whenever  they  are  an  obstruction  to  the  use  of 
the  highway  for  public  travel,  without  compensation  to  the  owner. 
It  is  also  true  that  one  planting  trees  in  the  public  highway  plants 
them  with  the  understanding  that  they  can  remain  there  only  so 
long  as  the  space  occupied  by  them  is  not  required  for  public  use. 
As  street  railroads  are  not  an  additional  servitude,  when  their  con- 
struction is  duly  authorized  it  logically  follows  that  the  company 
has  the  right  to  remove  from  the  highway  any  obstruction  which 
interferes  with  the  proper  construction  and  operation  of  the  road. 
Such  power  is  necessarily  impUed  and  in  the  exercise  thereof  the 
company  may  remove  shade  trees  where  necessary.  But  a  street 
railway  company  secures  no  greater  rights  by  its  franchise  than  the 
municipality  had.  So  where  the  law  gives  to  neither  the  right  to 
remove  shade  trees  without  notice  to  the  owner  and  an  opportunity 
for  him  to  remove  them  as  he  may  see  fit,  if  removal  is  made  with- 
out  notice  then  the  company  is  liable.** 

Grossing  Other  Railroads 

51.  Right  to  Cross. — Since  it  is  the  settled  law  that  a  street  rail- 
way is  not  an  additional  burden  to  that  of  the  easement  which  the 
general  public  has  in  the  street,  and  that  the  street  railway  com- 
pany's right  to  use  the  street  is  founded  on  that  easement,  it  is 
generally  held  that  the  right  of  a  street  railway  to  cross  over  the 
tracks  of  a  steam  railway  laid  on  such  street  is  subject  to  no  condi- 
tions other  than  those  to  which  the  general  public  is  subject  in 
traveUng  over  such  streets,"  and  that  for  the  construction  of  a  street 
railway  across  the  tracks  of  a  commercial  railroad  or  a  street  rail- 
way, which  has  merely  a  right  to  operate  its  road  at  grade  across  tlie 

16.  Alton,  etc.,  Horse  R.,  etc.,  Co.  v.  etc.,  Co.,  Ill  Ga.  679,  36  S.  E.  873, 

Deitz,  50  III.  210,  99  Am.  Dee.  509.  51  L.R.A.  125;  Chicago,  etc.,  R.  Co. 

Note:  52  L.R.A.  460.  v.  West  Chicago,  St.  R.  Co.,  156  lU. 

16.  Miller  v.  Detroit,  etc.,  R.  Co.,  255,  40  N.  E.  1008,  29  L.R.A.  485; 
125  Mich.  171,  84  N.  W.  49,  84  A.  S.  Chicago,  etc.,  R.  Co.  v.  Whiting,  etc., 
R.  569,  51  L.R.A.  955.  See  High-  St.  R.  Co.,  139  Ind.  297,  38  N.  E.  604, 
WAYS,  vol.  13,  p.  204,  205  et  seq.  47  A.  S.  R.  264,  26  L.R.A.  337. 

17.  Southern  R.  Co.  v.  Atlanta  R.,      Note:  14  Ann.  Cas.  217. 
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street  or  highway  upon  which  the  street  railway  ia  laid,  the  rail- 
road crossed  is,  in  the  absence  of  statute,  not  entitled  to  compensa- 
tion.** The  owners  of  a  railway  constructed  across  a  highway  or 
street  acquire  merely  the  privilege  of  crossing  in  the  transportation 
of  freight  and  passengers,  subject  to  all  proper  uses  to  which  the  high- 
way or  street  may  be  devoted,under  the  law,  and  are  bound  to  know 
that  a  street  or  interurban  railroad  may  thereafter  be  lawfully- located 
upon  such  hightray  across  their  track  at  that  point.**  The  prin- 
ciple is  the  same  whether  the  crossing  is  of  a  public  highway  or  of  a 
city  street,**  and  it  makes  no  difference,  it  seems,  that  the  railroad 
crossed  was  in  existence  before  the  street  was  constructed.  It  has 
been  held  that  a  railroad  is  not  entitled  to  compensation  although  it 
has  acquired  a  perpetual  easement  in  the  street  at  the  point  where 
its  tracks  cross  the  street,*  or  owns  the  fee  of  the  street  at  the  point 
where  the  street  is  crossed  by  its  tracks.*  Damages  are  not  allowable 
for  the  increased  delay  or  danger  in  operating  trains  over  the  cross- 
ing ;  •  the  impairment  of  the  property  of  the  railroad  intersecting 
the  highway,  the  interference  with  the  accustomed  and  necessary 
operation  of  its  road,  and  the  danger  to  the  lives  of  those  whom  it 
transports,  present  simply  a  case  of  damnum  absque  injuria.*  There 
are  some  decisions,  however,  which  are  at  variance  with  the  general 
rule.*  Authority  given  to  a  street  railway  company  to  cross  any 
railroad  operated  by  steam  or  otherwise  does  not  give  absolute  power 

18.  New  York,  etc.,  R.  Co.  V.  Bridge-  255,  40  N.  E.  1008,  29  L.E.A.  485; 
port  Traction  Co.,  65  Conn.  410,  32  South  East,  etc.,  R.  Co.  t.  Evansville, 
Atl.  953,  29  L.R.A.  367;  Southern  R.  etc..  Electric  R.  Co.,  169  Ind.  339,  82 
Co.  V.  Atlanta  R.,  etc.,  Co.,  Ill  Ga.  N.  E.  765,  14  Ann.  Cas.  214  and  note, 
679,  36  S.  E.  873,  51  L.R.A.  125;  13  L.R.A.(N.S.)  916;  Mississippi 
Chicago,  etc.,  R.  Co.  v.  West  Chicago,  Cent.  R.  Co.  v.  Hatliesburg  Traction 
St.  R.  Co.,  156  lU.  255,  40  N.  E.  1008,  Co.,  109  Miss.  101,  67  So.  897,  L.R.A. 
29  L.R.A.  485;  Chicago,  etc.,  R.  Co.  1915D  843  and  note;  Pennsylvania  R. 
V.  Whiting,  etc,  St.  R.  Co.,  139  Ind!  Co.  v.  Greensburg,  etc.,  St.  R.  Co., 
297,  38  N.  E.  604,  26  L.R.A.  337;  176  Pa.  St.  559,  35  Atl.  122,  36  L.R.A. 
South  East,  etc.,  R.  Co.  v.  Evansville,  839. 

etc.,  Electric  R.  Co.,  169  Ind.  339,  82       Note:  13  L.R.A.(N.S.)  916. 

N.  E.  765,  14  Ann.  Cas.  214  and  note,       20.  Chicago,  etc.,  R.  Co.  v.  Whiting, 

13  L;R.A.(N.S.)  916;  Mississippi  Cent,  etc.,  St.  R.  Co.,  139  Ind.  297,  38  N.  E. 

R.   Co.  v.   Hattiesburg  Traction   Co.,  604,  47  A.  S.  R.  264,  26  L.R.A.  337. 

109    Miss.    101,   67    So.   897,   L.R.A.       Note:  14  Ann.  Cas.  217. 

1915D  843  and  note;  Kansas  City,  etc.,       1.  Note:  14  Ann.  Cas.  217. 

R.  Co.  v.  St.  Joseph  Terminal  R.  Co.,      2.  Chicago,    etc.,    R.    Co.    v.    West 

97  Mo.  457,  10  S.  W.  826,  3  L.R.A.  Chicago  St.  R.  Co.,  156  lU.  255,  40  N. 

240.  E.  1008,  29  L.R.A.  485. 

Notes:    13    L.R.A.(N.S.)    916;    14      8.  Note:  14  Ann.  Cas.  217. 
Ann.  Cas.  217.  4.  New  York,  etc.,  R.  Co.  v.  Bridge- 

19.  Southern  R.  Co.  v.  Atlanta  R.,  port  Traction  Co.,  6S  Conn.  410,  32 
etc.,  Co.,  Ill  Ga.  679,  36  S.  E.  873,  Atl.  953,  29  L.R.A.  367. 

51  L.R.A.  125;  Chicago,  etc.,  R.  Co.      Note:  14  Ann.  Cas.  218. 
V.  West  Chicago  St.  R.  Co.,  166  111.      5.  Note:  14  Ann.  Cas.  218. 
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to  cross  elsewhere  than  at  points  where  the  raih-oad  is  crossed  by  a 
street  or  highway,  and  it  has  been  held  that  so  constructing  a  street 
railway  on  a  viaduct  over  a  railroad  company's  right  of  way,  and 
operating  cars  thereon,  are  such  an  invasion  of  the  rights  of  the  rail- 
road company  as  will  entitle  it  to  maintain  a  suit  to  restrain  such  opera- 
tion.' Where  it  is  made  by  statute  the  uncompensated  duty  of  a 
commercial  railroad  which  intersects  a  public  street  to  construct  and 
mdntain  a  bridge  over  its  tracks  when  reasonable  public  necessity 
and  safety  demand,  if  the  use  of  such  street  for  a  street  railway 
line  becomes  an  appropriate  use,  though  the  street  was  not  so  used  at 
the  time  the  bridge  was  constructed,  it  is  the  uncompensated  duty  of 
the  railroad  to  strengthen  the  bridge,  if  this  is  necessary,  to  make  it  fit 
for  such  use.  The  railroad  does  not  discharge  its  duty  by  main- 
taining a  bridge  adequate  for  passenger  and  vehicle  traffic,  and  for 
all  traffic  except  street  railway  traffic,  when  the  use  of  the  street 
for  street  railway  traffic  becomes  an  appropriate  and  needed  use.' 
A  bridge  over  its  tracks  constructed  and  paid  for  by  a  railroad  company 
under  a  contract  with  a  city  that  it  shall  be  so  constructed  as  part  of 
a  highway,  and  that  in  consideration  thereof  the  borough  shall 
remove  a  grade  crossing  or  pay  the  cost  of  the  bridge,  belongs  to  the 
city  whether  it  has  exercised  its  option  or  not,  and  the  railroad  can- 
not prevent  a  street  railway  company  from  crossing  the  bridge  with 
the  consent  of  the  municipality.*  Under  a  contract  between  a  street 
railway  company  and  a  railroad  whereby  the  street  railway  has  given  a 
right  to  construct  a  crossing  over  the  railroad  track,  with  the  right 
to  make  crossings  over  any  additional  tracks  laid,  the  additional 
crossings  authorized  are  those  over  any  new  tracks  which  might 
thereafter  be  laid  and  the  street  railway  is  not  limited  to  additional 
tracks  located  before  the  first  crossing  was  made.' 

52.  Construction  and  Maintenance  of  Crossing;  Overhead  Cross- 
ing,— Where  a  street  railway  has  tl\e  right  to  cross  a  commercial  rail- 
road without  compensation  to  the  railroad,  the  street  railway  must 
construct  the  crossing  at  its  own  expense ;  '*  and  it  is  obliged  to  put 
in  the  safest  and  best  crossing  in  common  use  at  the  time.*'    As  the 

6.  Northern  Central  R.  Co.  v.  Har-  et  seq. 

risbnrpr,  etc.,  Electric  R.  Co.,  177  Pa.  9.  Louisville,  etc.,  B.  Co.  v.  Central 
St.  142,  35  Atl.  624,  34  L.R.A.  572.       Ky.  lYaetion  Co.,  147  Ky.  513,  144  S. 

7.  St.   Paul   V.    Great   Northern   R.   W.  739,  Ann.  Cas.  1915A  857. 

Co.,  138  Minn.  25,  163  N.   W.  788,  10.  Chicago,  etc.,  R.  Co.  v.  Whiting, 

L.R.A.1917F  485.  etc.,  St.  R.  Co.,  139  Ind.  297.  38  N.  E. 

8.  Pennsylvania  R.   Co.  v.  Greens-  604,  47  A.  S.  R.  264,  26  L.R.A.  337. 
burg,  etc.,  St.  R.  Co.,  176  Pa.  St.  559,  Note:  14  Ann.  Cas.  218. 

35  Atl.  122,  36  L.R.A.  839.    Generally       11.  Chicago,  etc.,  R.  Co.  v.  Whiting, 
as  to  the  duty  of  railroads  crossing   etc.,  St.  R.  Co.,  139  Ind.  297  38  N.  E. 
higliways  or  streets  to  construct  and  604,  47  A.  S.  R.  264,  26  L.R.A.  337. 
maintain  suitable  crossings  and  bridges,       Note :  14  Ann.  Cas.  218. 
see  Railroads,  vol.  22,  pp.  785,  890 
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continuance  of  the  crossing  is  as  much  for  the  benefit  of  lihe  street 
railway  as  was  its  construction  in  the  first  instance,  the  cost  of  main- 
tenance must  be  borne  wholly  by  the  street  railway  company;  but  it 
is  the  duty  of  the  steam  railroad  company  to  supply  the  safety  gates, 
or  other  similar  appliances,  if  necessary.^*  The  general  police  power, 
of  the  state  resides  in  the  general  assembly.  It  can  forbid  grade  cross- 
ings of  highways  by  railroads,  or  of  one  railroad  by  another,  at  any 
particular  place.**  It  has  been  provided  by  statute  in  some  jurisdic- 
tions that  no  street  railway  shall  thereafter  be  constructed  across  the 
tracks  of  a  steam  railroad  at  grade,  except  upon  application  to  and 
approval  by  the  railroad  commissioners,  nor  shall  any  steam  railroad 
cross  any  such  street  railroad  at  grade,  except  upon  like  application 
and  approval.**  In  other  jurisdictions  the  power  to  determine  the 
chaiacter  of  crossing  is  left  to  the  railroad  commissioner,  with  author- 
ity to  order  the  crossing  made  at  grade  or  over  or  under  the  railroad 
tracks  as  seems  best  suited  to  the  safety  of  travel."  The  modem  tend- 
ency is  to  eliminate  grade  crossings,  especieilly  at  points  where  the 
travel  is  extensive,  and  statutes,  have  been  enacted  in  many  states 
which  prohibit  a  street  railway  from  crossing  a  railroad  at  grade  when 
it  is  reasonably  practical  to  avoid  it.  In  construing  an  act  of  this  sort 
the  courts  have  held  that  a  crossing  should  not  be  permitted  at  grades 
where  the  railroad  is  running  trains  every  few  minutes  and  the  street 
railway  company  is  to  operate  cars  with  great  frequency,  even  though 
the  construction  of  an  overhead  crossing  will  require  a  large  expendi- 
ture of  money  by  the  street  railway." 

Restoration  and  Maintenance  of  Street 

53.  In  Absence  of  Contract  or  Ordinance. — ^When  the  state  gives 
up  a  portion  of  one  of  its  highways  to  a  particular  use,  without  pro- 
viding that  what  had  been  the  duty  of  the  municipality  as  to  it  shall 
continue,  such  duty  devolves  upon  the  party  acquiring  the  right  to 
use  it,  and  a  street  railway  company  given  the  right  to  use  such  por- 
tion of  a  street  as  is  needed  for  its  tracks,  in  taking  charge  of  it,  is 
charged  with  the  duty  of  properly  maintaining  it.  It  is  because  the 
municipality,  as  the  agent  of  the  state,  has  charge  of  the  streets,  that 
it  must  maintain  and  keep  them  in  proper  repair,  and  when  the  state 

12.  Note:  14  Ann.  Cas.  218.  Atl.  953,  29  L.R.A.  367. 

13.  New  York,  etc.,  R.  Co.  v.  Bridge-  15.  State  v.  Parsons  St.  R.,  etc.,  Co., 
port  Traction  Co.,  65  Conn.  410,  32  81  Kan.  430,  105  Pac.  704,  28  L.R.A. 
Atl.  &r^3,  29  L.R.A.  367;  State  v.  Par-  (N.S.)  1082.  Generally  as  to  regula- 
sons  St.  R.,  etc.,  Co.,  81  Kan.  430,  tion  of  railroads  by  commissions,  see 
105  Pac.  704,  28  L.R.A.(N.S.)  10;'/2.  Railroads,  vol.  22,  p.  783  et  seq. 
And  see  Railroads,  vol.  22,  p.  785  et  16.  Cliostcr  Traction  Co.  v.  Phila- 
seq.  delphia,  etc.,  R.  Co.,  188  Pa.  St.  105, 

14.  New  York,  etc..  R.  Co.  v.  Bridge-  41  Atl.  449,  44  L.R.A.  269. 
port  Traction  Co.,  65  Conn.  410,  32 
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permita  this  charge,  as  to  a  portion  of  a  street,  to  be  committed  to 
another,  it  must  be  understood  as  imposing  upon  such  party  the 
responsibility  that  formerly  rested  upon  the  municipality,  unless  in 
the  grant,  or  in  the  municipal  consent  thereto,  of  the  right  to  use  a 
portion  of  the  street,  such  responsibility  is  expressly  withheld  and 
its  imposition  continued  upon  the  municipality.*'  It  is  accordingly 
recognized,  with  substantial  unanimity,  that  a  railway  company, 
whether  general  or  passenger,  is  bound  to  keep  the  portions  of  streets 
occupied  by  its  right  of  way  in  good  condition,  even  in  the  absence  of 
any  express  contract  or  statutory  direction  to  that  effect.**  The  space 
which  it  is  the  general  duty  of  the  railway  company  to  keep  in  repair 
is  that  space  between  the  tracks  and  outside  the  tracks  as  far  as  the 
ends  of  the  cross  ties  on  which  the  tracks  rest.**  The  question  as  to 
whether  a  street  railway  company  is  compelled  to  improve  the  street, 
as  ordered  by  the  city,  in  the  absence  of  a  contract  to  that  effect,  seems 
to  be  in  some  doubt,**  but  the  better  rule  appears  to  be  that  the 
general  duty  to  repair  does  not  carry  with  it  the  duty  to  pave  or 
repave  in  a  particular  way  that  portion  of  the  street  occupied  by  the 
car  tracks.  Such  a  duty  arises,  it  would  seem,  only  by  contract, 
charter,  or  statutory  provision.* 

54.  Under  Contract  or  Ordinance. — Most  if  not  all  street  railway 
charters  or  franchises  contain  provisions  in  one  form  or  another 
relative  to  the  care  of  that  portion  of  the  streets  occupied  by  the  rail- 
way tracks,  but  no  general  rule  of  liability  can  be  stated,  as  that 
depends  in  each  case  on  the  particular  terms  of  the  charter  pr  fran- 
chise, and  in  construing  a  particular  charter  the  decisions  in  other 
cases  on  the  construction  of  analogous  provisions  are  not  of  any  great 
assistance.  The  document  to  be  construed  must  be  reA,d  as  a  whole, 
and  in  interpreting  particular  words  these  cannot  be  read  without 
reference  to  what  comes  before  and  after.*    The  trend  of  the  more 

17.  Reading  v.  United  Traction  Co.,  vol.  13,  p.  317;  Raujioads,  vol.  22,  p. 
215  Pa.  St.  250,  64  Atl.  446,  7  Ann.  889  et  seq. 

Gas.  380  and  note.    Generally  as  to  the  19.  Note:  7  Ann.  Gas.  382. 

duty  of  municipalities  to  construct  and  20.  Western    Paving,    etc,    Co.   v. 

repair  highways,  see  Highways,  vol.  Citizens'  St.  R.  Co.,  128  Ind.  525,  26 

13,  pp.  79,  163.  N.  E.  188,  28  N.  E,  88,  25  A.  S.  R. 

18.  Western    Paving,    etc.,    Co.    v.  462,  10  L.R.A.  770. 
Citizens'  St.  R.  Co.,  128  Ind.  525,  26  1.  Note:  7  Ann.  Gas.  382. 

N.  E;  188,  28  N.  E.  88,  25  A.  S.  R.  2.  Western    Paving,    etc.,    Co.    v. 

462,  10  L.R.A.  770  and  note;  Fielders  Citizens'  St.  R.  Co.,  128  Ind.  525,  26 

V.  North  Jersey  St.  R.  Co.,  68  N.  J.  L.  N.  E.  188,  28  N.  E.  88,  25  A.  S.  E. 

343,  53  Atl.  404,  54  Atl.  822,  96  A.  S.  770,    10    L.R.A.    770;    Norfolk,    etc, 

R.   552,  59  L.RJl.  455;   Reading  v.  Traction  Co.  v.  Norfolk,  115  Va.  169, 

United  Traction  Co.,  215  Pa.  St.  250,  78  S.  E.  545,  Ann.  Gas.  1914D  1067 

64  Atl.  446,  7  Ann.  Gas.  380  and  note,  and  note;  State  v.  Milwaukee  Electric 

As  to  the  duty  of  railroads  to  restore  R.,  etc.,  Co.,  151.  Wis.  520,  139  N.  W. 

or  repair  highways,  see  HiaHWAT.s.  396,  Ann.  Gas.  1914B  123;  Toronto 
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recent  and  best  considered  decisions  is  to  hold  street  railway  companies 
to  a  high  degree  of  responsibility  and  strict  compliance  with  their 
charter  duties  in  relation  to  their  occupancy  of  streets.  The  courts 
proceed  upon  the  theory  that  franchises  granted  to  such  companies 
are  in  derogation  of  common  right,  and  are  considered  an  encroach- 
ment upon  the  primary  use  of  the  streets  by  the  public;  and  the 
principle  is  fundamental  that  such  grants  are  to  be  construed  most 
strongly  against  the  grantee.'  As  corollary  to  this  canon  of  construc- 
tion, it  is  the  accepted  doctrine  that  the  obligation  resting  upon  a 
street  railway  company  to  keep  its  portion  of  the  streets  "well  paved 
and  in  good  repair"  (or  language  of  like  import)  necessarily  involves 
the  duty  to  keep  pace  with  the  growth  and  progress  of  the  city,  and 
to  conform  its  work  to  the  policy  of  the  municipality  in  the  matter 
of  street  improvement.  Hence,  for  a  company  to  pave  with  cobble 
stones  could  not  be  regarded  as  a  compliance  with  its  duty  to  keep  its 
part  of  the  street  "well  paved  and  in  good  repair,"  where  ihe  rest  of 
the  street  is  laid  with  wood  block  or  bitulithic  pavement.*  When  the 
condition  is  that  the  company  shall  keep  the  street  in  repair  and  "in 
eood  order"  it  has  been  held  that  if  any  effect  is  to  be  given  to  the 
requirement  that  the  company  shall  at  all  times  keep  that  portion 
of  the  track  used  by  it  "in  good  order"  as  well  as  in  good  repair,  it 
would  seem  sufficient  to  impose  the  obligation  to  repair  with  a  differ- 
ent and  better  material,  when  in  good  faith  the  city  determines  to 
lay  the  residue  of  the  street  with  such  material*  But  similar  provi- 
sions have  been  construed  as  not  obliging  the  company  to  repair 
whenever  the  municipal  authorities  see-  fit  to  change  the  character 
of  the  pavement.*  A  distinction  is  sometimes  drawn  between  an 
obligation  to  keep  the  pavement  in  repair  and  to  keep  and  maintain 
the  street  in  good  repair,  and  it  has  been  held  that  the  latter  clause, 
when  reasonably  and  logically  construed,  means  that  the  company 
is  to  keep  the  street  in  repair,  and  that  when  a  given  pavement 
becomes  defective  and  unsafe  the  company  must  renew  that  portion 
of  the  pavement  within  its  zone,  using  the  same  material  which  the 
city  uses  in  the  remaining  portion  of  the  street.'    On  the  other  hand 

Subnrban  E.  Co.  ▼.  Toronto,  [1915]  S.   Ct.  865,  27  U.  S.   (L.  ed.)   807; 

A.  C.   (Eng.)  590,  Ann.  Cas.  1915C  Danville  v.  Danville  B.,  etc,  Co.,  114 

878.  Va.  382,  76  S.  E.  913,  43  L.R.A.(N.S,) 

3.  Danville  v.  Danville  R.,  etc.,  Co.,  '463  and  note;  Norfolk,  etc.,  Traction 
ll4  Va.  382,  76  S.  E.  913,  43  L.R.A.  Co.  v.  Norfolk,  115  Va.  169,  78  S.  E. 
(N.S.)  463;  Norfolk,  etc..  Traction  Co.  545,  Ann.  Cas.  1914D  1067. 

v.  Norfolk,  115  Va.  169,  78  S;  E.  545,  5.  Danville  v.  Danville  R.,  etc.,  Co., 

Ann.  Cas.  1914D  1067;  State  v.  MU-  114  Va.  382,  76  S.  E.  913,  43  L.R.A. 

waukee  Electric  R.,  etc.,  Co.,  151  Wis.  .(N.S.)  468  and  note. 

520,  139  N.  W.  396,  Ann.  Cas.  1914B  6.  Note:  43  L.R.A.(N.S.)  4«6. 

123.  7.  State  y.   Milwaukee  Electric  R., 

4.  Washington,  «tc.,  B.  Co.  v.  Dis-  etc.,  Co.,  151  Wis.  620, 139  N.  W,  396, 
trict  of  Colombia,  108  U.  S.  522,  2  Ann.  Cas.  1914B  123  and  note. 
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it  has  been  held  that  a  company  operating  a  street  railroad  under  a 
charter  which  requires  it  to  keep  certain  portions  of  the  streets 
through  which  its  tracks  run  in  good  repair  cannot  without  its  con- 
sent be  required  to  repave  any  portions  of  such  streets.^  So  it  has 
been  decided  that  under  an  agreement  to  "keep  dean  and  in  proper 
repair"  the  portion  of  the  highway  between  the  rails  of  its  track,  the 
obligation  of  a  street  railway  is  to  keep  in  proper  repair  what  is 
already  there,  and  not  to  extend  it  to  the  doing  of  works  which  would 
give  the  portion  of  the  road  between  and  beside  the  rails  a  new 
character,  and  does  not  impose  a  duty  to  laya  new  pavement  of  a 
different  kind  to  conform  to  a  repavement  of  the  street  by  the  munic- 
q>ality.*  But  the  imposition  upon  street  railway  companies  by  the 
legislature  of  the  cost  of  paving  and  repaving  that  part  of  the  streets 
occupied  by  their  tracks  is  a  valid  exercise  of  the  power  reserved  by 
the  state  to  alter  or  amend  the  charter  of  a  street  railway  company, 
which  required  such  company  to  keep  the  street  between  its  tracks 
and  two  feet  on  each  side  in  good  and  sufficient  repair.^*  That  a  city 
requires  «  railway  company  to  make  street  repairs  imder  a  later 
ordinance  after  the  passage  thereof  does  not  estop  it  to  claim  that 
the  defendant  is  bound  to  repair  a  particular  street  under  a  prior 
ordinance  containing  broader  requirements.**  A  street  railway  com- 
pany cannot  avoid  its  duty  to  keep  the  street  in  repair,  or  escape  Ua- 
bihty  for  failure  to  do  so,  by  leasing  its  road  to  another  company)* 
A  mandatory  provision  in  a  charter  of  a  street  railway  granted  by  thi. 
legislature,  compelling  it  to  keep  its  part  of  the  street  paved  and  in 
good  repair,  cannot  be  repealed  or  abrogated  by  a  municipality  and 
the  burden  shifted  from  the  company  to  the  city." 

55..  Time  for  Repavement;  Necessity  for  Notice;  Mandamus. — 
Where  a  street  railway  company  is  required  to  repair  and  to  repave 
a  street,  it  is  boond  to  repave  whenever  the  necessity  therefor  has 
tieen  determined  by  the  municipal  authcnitiee.  And  if  required  to 
keep  certain  portions  of  the  street  in  as  good  repair  as  Hie  dty  keeps 
the  balance  of  the  street  a  street  railway  company  is  bound  to  pave  its 
portion  whenever  the  city  paves  the  balance.**    In  the  case  of  paving 

8.  Chioago  t.  Sheldon,  9  Wall.  60,  51  U.  S.  (L.  ed.)  237.  See  also  Sioux 
19  U.  8.  (L.  ed.)  594;  Western  Pav-  City  St.  R.  Co.  v.  Sioux  City,  138  U. 
ing,  etc.,  Co.  v.  Citizens'  St.  B.  Co.,  S.  98, 11  S.  Ct.  226,  34  U.  S.  (L.  ed.) 
1^  Ind.  626,  26  N.  £.  188,  28  N.  E;  898. 

88,  26  A.  S.  R.  462,  10  L.R.A.  770;  11.  State  t.  Milwaukee  EUeetric  R., 
State  v.  Conigan  Consol.  St.  B.  Co.,  etc,  Co.^  151  Wis.  520, 139  N.  W.  386, 
86  Mo.  263,  55  Am.  Rep.  361.  Ann.  Cas.  1914B  123. 

Note:  46  L.B.A.  203.  12.  Note:  52  L.B.A.  461.  . 

9.  Toronto  Suburban  B.  Co.  v..  13.  Norfolk,  etc,  Traetion  Co.  v. 
Toronto,  [19151  A.  C.  (Eng.)  680,  Norfolk,  115  Va.  169,  78  8.  E.  546, 
Ann.  Cas.  1916G  878.  Ann.  Cas.  19140  1067. 

10.  Fair  Haven,  etc.,  R.  Co.  v.  New      14.  Note:  43  LJt.A.(N.S.)  464. 
Haven,  203  U.  S.  378,  27  S.  Ct  74,  . 
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or  repaving  a  street,  where  a  prior  duty  devolves  upon  the  municipal- 
ity of  determining  the  character  of  the  pavement  and  the  time  when 
it  shall  be  laid,  the  municipal  discretion  must  be  first  exercised  before 
the  railway  company  is  required  to  perform  the  service.  In  such 
cases  it  is  necessary  that  notice  to  act  be  given  the  party  whose  duty 
it  is  to  pave  the  street.  But  the  acceptance  of  an  ordinance  that 
a  street  railway  company  shall  keep  the  pavement  clean  in  its  part 
of  the  street  imposes  on  the  company  an  absolute  duty  to  clean 
its  portion  of  the  streets.  The  obligation  is  definite  and  manda- 
tory; and  when  a  company  obtains  municipal  consent  to  enter 
and  operate  a  railway  upon  the  streets  of  a  city  it  is  charged  with 
notice  of  its  duty  to  keep  the  streets  clean  as  required  by  the  ordi- 
nance, for  he  who  assumes  the  performance  of  a  fixed  duty  at  a  definite 
time  voluntarily  imposed  cannot  justify  a  neglect  or  failure  on  the 
ground  of  the  absence  of  a  subsequent  request  that  he  perform  the 
duty.'*  A  law  requiring  a  street  railway  company  to  repair  under  the 
supervision  of  the  proper  local  authorities  imposes  such  duty  irre- 
spective of  requests  or  demands  by  local  authorities.*'  A  mandatory 
injunction  may  issue  to  compel  a  railway  corporation  to  put  in  suit-' 
able  condition  for  travel  a  street  which  has  been  rendered  practically 
unfit  for  use  by  the  construction  of  a  rt^Uway  track,  and  an  embank- 
ment on  which  the  track  rests;  and  the"  fact  that  the  city  might  itself 
do  the  work,  and  recover  the  expenses  thereof  from  the  railway  cor- 
^,  poration,  will  not  prevent  the  issuing  of  the  writ.*'    But  as  man- 

JQ  damns  will  not  issue  to  compel  the  doing  of  an  act  which  it  appears 

jj  that  the  person  against  whom  the  writ  is  sought  is  not  able  to  do,  it 

will  not  issue  to  compel  a  street  railway  to  pave  the  street  between  its 
_  tracks  when  it  has  no  means  with  which  to  do  the  work  and  no  abil- 

ity to  borrow.*' 

56.  Liability  for  Repairs  Made  by  City  or  Paving  Company. — 
Where  a  street  railway  company  fails  to  perform  its  covenant  to 
repair  and  the  city  makes  repairs  in  the  usual  manner  and  by  the 
'^  agencies  usually  employed,  the  company  is  liable  for  the  reasonable 

cost  of  the  repairs;  and  the  sum  actually  expended  in  the  work  is 
"^  prima  facie  its  reasonable  cost.*'     Where  the  company  is  by  law- 

bound  to  keep  the  space  within  its  tracks  and  for  two  feet  beyond 
g  them  well  paved,  which  part  of  the  paving  is  more  costly  .tiian 

1^)'  of  the  rest  of  the  street,  the  extra  and  separable  expense  of  such 

part  of  the  paving  should  be  asse^ed  exclusively  to  the  company ;  and 
K.,  Buch  company  is  not  entitled  to  be  relieved  from  a  tax  for  paving  the 

Hi 

15.  Pittsburgh    v.    Pittsburgh    Rys.  A.  S.  R.  176. 

Co.,  234  Pa.  St.  223,  83  AtL  273,  Ann.  18.  Benton  Harbor  t.  St.  Joseph, 

,!■                   Cas.  1913C  933.  etc.,  St.  R.  Co.,  102  Mich.  386,  60  N. 

^                       16.  Note:  15  L.R.A.(N.S.)  845.  W.  758,  47  A,  S.  R.  ^,  26  L.R.A. 

17.  Oshko^h  V.  Milwaukee,  etc.,  R.  245. 

Co.,  74  Wis.  534,  43  N.  W.  489,  17  W.  Note:  10  L.R.A.  772. 
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street  by  paving  the  proportion  thereof  that  the  width  which  it  is 
obliged  to  pave  bears  to  the  width  of  the  whole  street.**  The  fact 
that  a  contract  between  a  paving  company  and  a  city  may  be  broad 
enough  to  require  the  former  to  repair  disintegrations  in  the  pave- 
ment caused  by  the  fault  of  a  street  railway  company  will  not  pre- 
vent the  paving  company  from  recovering  for  the  cost  of  such  repairs 
from  the  railway  company.*  "There  is  authority,  however,  to  the 
effect  that  a  contract  between  a  paving  company  and  a  municipality, 
which  requires  the  contractor  to  maintain  the  pavement  in  repair 
for  a  stated  period,  relieves  the  railway  company  during  that  period 
from  the  obligation  of  keeping  the  street  in  repair  as  required  by  its 
franchise.* 

57.  Liability  to  Person  Injured  by  Defective  Street. — It  is  the 
general  rule  that  a  street  railway  required  by  contract,  franchise, 
municipal  ordinance,  or  statute  to  perform  the  duty  resting  on  the 
municipality  of  keeping  its  streets  in  repair  and  safe  for  the  passage 
of  the  public,  is  liable  to  a  person  injured  by  a  defect  in  a  street  caused 
by  the  failure  to  perform  such  duty.'  The  basis  for  this  rule  is  that 
the  duty  was  prescribed  for  the  protection  of  the  traveling  public. 
It  was  voluntarily  assumed  ;>long  with  the  right,  and  with  it  was 
assumed  the  necessary  concomitant  of  a  common  law  liahility  to  any 
of  the  traveling  public  suffering  injury  through  its- breach.  The 
assumption  of  the  duty  creates  the  liability  and  the  consequent  right 
of  action  in  favor  of  those  persons  for  whose  protection  the  duty  was 
prescribed.*  But  a  municipal  ordinance  requiring  street  railways  to 
keep  the  space  covered  by  their  tracks  in  thorough  repair  does  not 
make  them  insurers  of  the  safety  of  passengers  using  such  portion  of 
the  street'  In  some  jurisdictions  it  has  been  held,  contrary  to  the 
general  rule, 'that  an  action  will  not  lie  in  favor  of  an  individual 
injured  by  a  defect  in  the  surface  of  a  street  against  a  railway  com- 
pany, where  by  statute  or  ordinance  a  duty  is  imposed  on  such  oom- 

20.  Washington,  etc.,  R.  Co.  v.  Dis-  293,  15  L.R.A.(N.S.)   203;  Brooklyn 

triet  of  Columbia,  108  U.  S.  522,  2  v.  Brooklyn  City  B.  Co.,  47  N.  T.  475, 

S.  Ct.  865,  27  U.  8.  (L.  ed.)  807;  Nor-  7  Am.  Rep.  469. 
folk,   etc.,   Traction    Co.   v.   Norfolk,       Notes:   10  L.R.A.   772;  52  L.R.A. 

115  Va.  169,  78  S.  E.  545,  Ann.  Cas.  457;  15  L.B.A.(N.S.)  845. 
1914D  1067.  And  see  Highways,  voL  13,  p.  318 

1.  Owensboro  City  B.  Co.  ▼.  Barber  ot  seq. 

Aaphalt  Paving  Co.,  107  S  W.  244,  .  4.  Jenree  v.  Metropolitan  St.  R.  Co.. 
32  Ky.  L.  Rep.  844,  14  L.R.A.(N.S.)  86  Kan.  479,  121  Pac.  510,  Ann.  Cas. 
1216.  1913C  214  and  note,  39  L.B.A.(N.S.) 

2.  Note:  15  L.R.A.(N.S.)  846.  1112;  Milton  v.  Bangor  B.,  etc,  Co., 

3.  Jenree  v.  Metropolitan' St.  R.  Co.,  103  Me.  218,  68  AtL  826,  125  A.  S.  R. 
86  Kan.  479,  121  Pac.  510,  Ann.  Caa.  293,  15  L.R.A.(N.S.)   203. 

1913C  214  and  note,  39  L.R.A.(N.S.)  6.  MiUer  v.  UnibBd  B.,  ^.,  Co.,  108 
1112;  Milton  v.  Bangor  B.,  etc.,  Co.,  Md.  84,  69  Atl.  636,  17  L.RA.(N.S.) 
103  Me.  218,  68  Atl.  826, 125  A.  B.  B.  978. 
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pany  to  keep  the  street  in  repair.*  It  has  been  held  that  a  street  rail- 
way bound  by  statute  to  repair  that  part  of  the  highway  used  and 
occupied  by  it  is  entitled  to  the  notice  required  by  a  statute  to  be 
given  to  the  county,  town  or  persons  who  are  obliged  by  law  to  keep 
such  highway  in  repair  as  a  condition  precedent  to  the  right  of  action 
against  it  for  injuries  sustained  through  defects  in  the  highway.' 
According  to  some  decisions,  however,  the  common  law  liability  of  a 
railroad  company  for  injury  caused  by  a  defective  crossing  is  not 
affected  by  a  charter  provision  exempting  it  from  liability  unless  it 
has  twenty-four  hours'  previous  notice  of  the  defect,  and  has  received 
notice  of  injury  within  fourteen  days  crfterwards,  where  the  legialar 
ture  is  not  empowered  to  exempt  any  particular  person  or  corporation 
from  the  operation  of  a  general  law,  statutory  or  common.^ 

58.  Right  of  City  to  Judgment  Over  against  Company. — That  it 
is  primarily  tine  duty  of  a  city  to  ke^  its  street  in  condition  does 
not  affect  the  liability  of  a  street  railway  company  as  the  author  and 
creator  of  the  evil,  £ind  the  person  injured  may  sue  both  the  company 
which  obstructed  the  street  and  the  city  which  suffered  it  to  remain 
after  reasonable  notice  of  its  existence.  The  right  of  the  city  to  a 
judgment  over  against  the  railway  company,  as  the  responsible  agency 
creating  the  nuisance,  makes  the  action  by  the  person  injured  against 
the  company  the  niore  correct  and  proper  as  reaching  at  once  the 
party  ultimately  responsible.*  And  a  street  railway  company  is  lia- 
ble over  to  a  municipality  for  the  amount  of  a  judgment  recovered 
against,  and  paid  by,  the  latter  on  account  of  an  injury  to  an  individ- 
ual from  defects  in  or  obstructions  on  the  street  which  it  is  the  duty 
of  the  street  railway  to  remedy.**  A  judgment  against  a  party  indem- 
nified is,  however,  conclusive  in  a  suit  against  his  indemnitor  only  as 
to  the  facts  thereby  established,  and  in  an  action  over  by  a  city 
against  a  street  railway  company  to  recover  the  amount  paid  by  the 
city  as  damages  to  a  third  person  for  injuries  caused  by  defects  in 
the  street,  the  judgment  against  the  city  does  not  establish  a  breach 
of  duty  on  the  part  of  the  street  railway  company,  but  questions 
whether  the  company  made  breach  of  any  duty  devolved  upon  it, 
and  if  it  did,  whether  that  breach  caused  the  injury,  are  questions 
open  to  inquiry.** 

6.  Fielders  v.  North  Jersey  St.  R,  293, 15  L.R.A.(N.S.)  203. 
Co.,  68  N.  J.  L.  343,  53  Atl.  404,  54       9.  Note:  52  L.R.A.  459. 

Ail.  822,  96  A.  S.  R.  552,  59  L.R.A.       10.  Brooklyn  v.  Brooklyn   City  R. 

465.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469. 

Notes:  15  L.R.A.(N.S.)  842;  Ann.       Note:  62  L.R.A.  459. 
Cas.  1913C  220.  11.  St  Joseph  v.  Union  R.  Co.,  116 

7.  Notes:  52  LJI.A.  463;  Ann.  Cas.  Mo.  636,  22  S.  W.  794,  38  A.  S.  R. 
1913C  221.  626.    And  see  Judgments,  vol.  15,  p. 

8.  Milton  V.  Bangor  R.,  etc.,  Co.,  1017  et  seq. 
103  Me.  218,  68  Atl.  826, 125  A.  S.  R. 
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v.  Regulation 

By  State 

59.  In  General.— The  manner  in  which  an  existing  franchise  to 
operate  a  railroad  may  be  exercised  is  matter  of  r^ulation,  and  is 
generally  within  the  absolute  control  of  the  legislature."  No  matter 
what  grants  or  franchises  are  made  by  the  state,  there  always  remains 
with  the  sovereign  the  power  to  impose,  by  due  mactment,  such  rules 
and  regulations  as  may  by  it  be  deemed  essential  to  the  safety,  health 
and  welfare  of  the  commimity.  The  poli(»  power  cannot  be  granted 
away,*'  and  it  follows  from  this  principle  that  every  street  railway 
corporation  takes  its  franchise  subject  to  the  exercise  by  the  sov- 
ereignty, or  a  duly  authorized  municipality,  of  such  power.**  The 
power  to.  fix  rates  and  tolls  to  be  charged  by  public  utilities  is  one  of 
the  attributes  of  sovereignty.  With  us  this  great  power  is  vested  in 
the  legislature^  and  when  the  legislature  speaks  upon  the  subject  its 
voice  is  controlling  and  supreme,  unless  indeed  some  constitutional 
guaranty  is  invaded.*'  The  power  of  regulation  may  be  exercised 
directly  by  the  legislature  itself,  or  the  legislature  may  delegate  to 
an  tuirainistrative  body  the  execution  in  detail  of  such  power.**  A 
state  in  granting  the  power  to  a  municipality  to  make  reasonable 
rbles  and  regulations  governing  street  railways  does  not,  however, 
deprive  itself  from  thereafter  superseding  municipal  regulations.  So 
where  a  municipality  has  fixed  the  rate  of  fare,  the  state  may  there- 
after through  its  legislature  or  a  properly  constituted  commission 
change  the  rates  thereby  established,  and  in  doing  so  it  does  not 
impair  the  obligation  of  a  contract,  for  a  power  to  make  rules  and 
regulations  does  not  authorize  a  municipality  to  make  a  contract 
which  could  not  be  changed  by  the  legislature.*'  Where  a  state 
reserves  the  power  to  regulate  a  street  subway  franchise  and  impose 
conditions  upon  it,  it  has  the  power  to  determine  the  question  of  the 
exemption  of  the  company  from  taxation,  and  to  prescribe  what  bur- 
dens should  be  imposed  upon  it  for  the  public  good  in  the  enjoyment 

12.  In  re  Third  Ave.  R.   Co.,  121       15.  Milwaukee  Electric  R.,  etc.,  Co. 
N.  Y.  536,  24  N.  E.  951,  9  L.R.A.  124.  v.  Wisconsin  R.  Commission,  153  Wis. 

13.  State  V.  Alabama  City,  etc.,  R.  692,  142  N.  W.  491,  Ann.  Cas.  1915A 
Co.,  172  Ala.  125,  55  So.  176,  Ann.  911,  L.R.A.1915F  744. 

Cas.  1913D  696.  And  see  Railroads,  16.  Honolulu  Rapid  Transit,  etc., 
vol.  22,  p.  777  et  seq.  Co.  v.  Hawaii,  211  U.  S.  282,  29  S.  Ct. 

14.  Honolulu   Rapid    Transit,    etc.,  55,  53  IT.  S.  (L.  ed.)  186. 

Co.  V.  Hawaii,  211  U.  8.  282,  29  S.  Ct  17.  Milwaukee  Electric  B.,  etc.,  Co. 
55,  53  U.  S.  (L.  ed.)  186;  State  v.  v.  Wisconsin  R.  Commission,  153  Wis. 
Alabama  City,  etc.,  R.  Co.,  172  Ala.  592,  142  N.  W.  «1,  Ann.  Caa.  1915A 
125,  55  So.  176,  Ann.  Cas.  1913D  696.  911,  L.R.A.1916F  744. 
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of  its  franchise.**  The  courts  in  passing  on  regulations  promulgated 
by  the  state  can  inquire  only  as  to  their  constitutionality,  but  as  to 
regulation  imposed  by  a  municipality  the  inquiry  may  extend  to  the 
reasonableness  of  the  rules  prescribed.** 

60.  Statutes  Requiring  Protection  for  Motormen. — A  state  has  au- 
thority to  pass  a  law  requiring  vestibules  or  screens  of  glass  or  other 
material  to  be  placed  on  the  front  platforms  of  street  cars  during  cer- 
tain months  of  the  year  for  the  protection  of  motormen.**  A  statute 
of  this  sort  is  not  invalid  as  impairing  the  obligation  of  a  contract 
between  the  municipality  and  the  street  railway  that  the  latter  would 
use  cars  of  the  best  modem  construction  and  style,  for  where  parties 
contract  on  matters  within  the  police  power  of  the  state  tiiey  do 
so  subject  to  that  power  whenever  the  legislature  chooses  to  exer- 
cise it.*  Nor  is  such  statute  unconstitutional  as  a  deprivation  of 
liberty  or  property  without  due  process  of  law,*  or  offensive  to  a 
constitutional  provision  that  no  local  or  special  law  shall  be  enacted 
"when  a  general  law  can  be  made  applicable"  because  it  apphed  only 
to  electric  cars,'  or  a  violation  of  a  constitutional  provision  that  "all 
laws  of  a  general  nature  dhall  have  a  uniform  operation  throughout 
the  state,"  for  the  statute  is  in  operation  in  every  part  of  the  state, 
and  operates  uniformly  upon  the  classes  of  persons  therein  designated, 
in  every  part  of  the  state.*  Such  a  requirement  is  not  objectionable 
as  class  legislation  because  it  applies  only  to  street  cars  propelled  by 
cable,  steam,  or  electricity,  and  does  not  include  street  cars  drawn  by 
mules  and  horses,  or  carriages  or  wagons.  The  evil  sought  to  be  reme- 
died dbes  not  exist  in  case  of  the  slowly  going  mule  or  horse  car,  or  car- 
riage or  wagon,  to  the  same  degree  as  in  the  case  of  cable,  electric,  or 
steam  cars.  Where  an  evil  exists  in  a  variety  of  cases,  it  is  a  sufficient 
ground  for  classification  in  legislating,  so  as  to  include  some  and 
exclude  others,  that  in  the  former  the  evil  can  be  remedied,  while 
in  the  latter  it  cannot  be.'  It  has  been  held,  however,  that  a  statute  of 
the  kind  now  under  consideration  is  unconstitutional  which  imposes 
duties  and  restrictions  on  corporations  or  receivers  operating  electric 

18.  Sionx  City  St.  R.  Co.  ▼.  Sionz      1.  State  v.  Smith,  58  Minn.  36,  59 
City,  138  U.  S.  98,  11  S.  Ct.  226,  34  N.  W.  545,  25  L.R.A.  759. 

U.  S.  (L.  ed.)  898.  Note:  Ann.  Cas.  1914D  617. 

19.  State  V.  Alabama  City,  etc.,  R.       2.  State  v.  Nelson,  62  Ohio  St.  88, 
Co.,  172  Ala.  125,  55  So.  176,  Ann.  39  N.  E.  22,  26  L.R.A.  317. 

Cas.  1913D  696.     And  see  generally,  Note:  Ann.  Cas.  1914D  618. 

Municipal  Cobpoeations,  vol.  19,  p.  3.  Notes:    42    L.R.A.(N.S.)    1060; 

805  et  seq.;  Railroads,  vol.  22,  p.  804.  Ann.  Cas.  1914D  618. 

20.  State  v.  Smith,  58  Minn.  35,  59  4.  State  v.  Nelson,  52  Ohio  St.  88, 
N.  W.  545,  25  L.R.A.  759;  State  v.  39  N.  E.  22,  26  L.R.A.  317. 

Nelson,  52  Ohio  St.  88,  39  N.  E.  22,      Note:  Ann.  Cas.  1914D  619. 

26  L.R.A.  317.  5.  State  v.  Smith,  58  Minn.  36,  59 
Notes:  42  L.R.A.(N.S.)  1060,  1061;  N.  W.  545,  25  L.R.A.  768. 

Ann.  Cas.  1914D  616. 
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'  street  caxs  that  are  not  required  of  natural  persons,  firms,  or  associa- 
tions engaged  in  the  same  business-*  A  sitatute  providing  a  fine  of 
not  less  than  fifty  dollars  and  not  more  ihm  one  hundred  dollars  for 
a  violation  of  an  act  requiring  vestibules  and  other  means  for  pro- 
tecting motormen,  and  making  each  day  ^t  a  car  was  run  without 
compl}ring  with  the  law  a  separate  offense,  is  not  invalid  as  impos- 
ing an  excessive  fine.'  And  a  similar  statute  providing  a  fine  of  not 
less  than  twenty-five  dollars  or  more  than  one  hundred  dollars  for 
each  day  that  any  electric  car  was  operated  in  violation  of  the  act  if 
not  invalid  as  imposing  cruel  and  unusual  punishment* 

61.  Fares;  Service;  Speed;  Safety  Appliances. — It  is  settled  law 
that  the  legislature  has  the  power  reasonably  to  regulate  the  rates  of 
fare  for  the  transportation  of  passengers  within  the  state  on  street 
railways.*  That  power  exists  even  though  the  right  to  amend  or 
repeal  a  charter  is  not  reserved.  In  order  to  exempt  a  common  car- 
rier from  legislative  control  over  its  rates  of  fare,  it  must  appear  that 
the  exemption  was  made  in  its  charter  by  clear  and  unmistakable 
language  inconsistent  with  the  exercise  of  such  power  of  the  legis- 
lature.*" The  right  to  regulate  the  fares  on  street  railroads,  however, 
does  not  include  the  power  to  require  the  carrying  of  passengers  with- 
out reward,  or  for  such  stun  as  would  amount  to  confiscation  or  the 
taking  of  property  without  compensation  or  due  process  of  law.  A 
statute  containing  such  requirement  would  be  unconstitutional  and 
void.**  A  statute  regulating  fares  does  not  impair  the  obligation  of 
any  contract  with  the  municipality  fixing  the  rates  which  a  com- 
pany might  charge,  entered  into  after  the  adoption  of  a  constitutional 
provision  subjecting  to  the  control  of  the  legislature  all  privileges 
and  franchises  granted  by  it  or  created  under  its  authority.**  But 
a  contract  between  a  municipality  and  a  street  railway  company  fix- 
ing the  rate  of  fare  which  is  ratified  by  the  legislature  is  secure  against 
impairment  by  subsequent  legislation.**  A  street  railway  company 
whose  charter  subjects  it  to  "aJl  the  duties,  liabilities,  and  restrictions 
set  forth  in  all  general  laws  now  or  hereafter  in  force,  relating  to 
street  railway  companies,"  is  bound  by  the  requirement  of  a  statute 

6.  Note:  Ann.  Cas.  1914D  619.  139,  47  N.  E.  525,  51  N.  B.  80,  41 

7.  State  V.  Smith,  58  Minn,  35,  59  L.R.A.  337. 

N.  W.  545,  25  L.R.A.  759.  11.  Indianapolis  v.  Navin,  151  Ind. 

Note:  Ann.  Cas.  1914D  620.  139,  47  N.  E.  525,  51  N.  E.  80,  41 

8.  Note:     Ann.     Cas.    1914D    620.  L.R.A.  337.     And  see  Cabbiebs,  vol. 
And  see  CaninstAL  Law,  vol.  8,  p.  262  4,  p.  608. 

et  seq.  12.  San  Antonio  Traction  Co.  v.  Alt- 

9.  San  Antonio  Traction  Co.  v.  Alt-  gelt,  200  U.  S.  304,  26  S.  Ct  261,  5« 
gelt,  200  U.  S.  304,  26  S.  Ct.  261,  50  U.  S.  (L.  ed.)  492. 

U.   S.    (L.  ed.)    492;   Indianapolis  v.  13.  Minneapolis  v.  Minneapolis  St 

Navin,  151  Ind.  139,  47  N.  E.  525,  51  B.  Co..  215  U.  S.  417,  30  S.  Ct  118, 

N.  E.  80,  41  L.R.A.  337.  54  U.  8.  (L.  ed.)  259. 

10.  Indianapolis  v.  Navin,  151  Ind. 
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previously  enacted,  that  street  railway  companies  shall  transport 
school  children  at  a  reduced  rate,  although  such  statute  may  be  un- 
constitutional as  to  already  existing  corporations.**  The  extent  and 
sufficiency  of  the  service  to  be  given  by  a  street  car  company  is  fre- 
quently a  subject  of  state  regulation.  •  So  it  has  been  provided  that 
additional  accommodations  may  be  required  of  a  street  railway  by 
the  state  or  on  the  order  of  railroad  commissioners.*'  A  general 
statute  enacted  long  before  street  cars  were  in  use  providing  that  no 
person  shall  ride  through  any  street  in  excess  of  a  given  speed  has 
been  held  to  be  applicable  to  street  cars.**  The  state  has  the  undoubt- 
ed power  to  prescribe  that  safety  appliances  shall  be  used  on  all  street 
cars,  and  under  an  act  giving  railroad  commissioners  sole  and  exclu- 
sive jurisdiction  with  respect  to  ordering  fdnders  upon  a  street  rail- 
way car  or  cars,  and  repealing  all  inconsistent  acta,  resolutions,  and 
by-laws,  a  street  car  company  would  be  bound  to  obey  an  order  of  the 
commissioners  requiring  the  substitution  of  fenders  of  a  difiFerent 
style,  irrespective  of  any  contract  that  it  may  have  had  with  munic- 
ipal authorities  as  to  style  of  fenders  to  be  used,  and  with  which  the 
cars  may  have  been  equipped.*' 

By  Mwnicipality 

62.  Power  to  Regulate. — ^In  the  distribution  of  governmental  pow- 
ers the  legislatures  of  the  various  states  have  very  generally  adopted 
the  policy  of  selecting  the  cities  and  villages  of  the  state  as  govern- 
mental agencies,  and  delegating  td  such  municipalities  the  power  to 
regulate  and  control  the  use  ol  the  streets,  alleys,  etc.,  within  their 
respective  limits.**  Such  poww  thus  delegated  is  exercised  by  the 
mftinicipal  authorities  acting  in  behalf  of  the  state  for  the  benefit  of 
the  public.**  Thp  power  of  a  municipality  to  prescribe  rules  and 
regulations  for  the  construction,  maintenance  and  operation  of  street 
railways  is  limited  to  the  power  expressly  granted  to  it  by  the  state, 
or  which  is  necessarily  implied  from  expressly  granted  powers.*"  Such 

14.  Interstate  Consol.  St.  R.  Co.  v.  Louis  R.  Co.,  89  Mo.  44,  1  S.  W.  305, 
Massachusetts,  207  U.  S.  79,  28  S.  Ct.  58  Am.  Rep.  82;  New  York  v.  Dry 
26,  52  U.  S.  (L.  ed.)  111.  Dock,  etc.,  R.  Co.,  133  N.  Y.  104,  30 

15.  Amesburv  v.  Citizens  Electric  N.  E.  563,  28  A.  S.  R.  609 j  State  v. 
St.  R.  Co.,  199  Mass.  304,  85  N.  E.  Madison  St.  R.  Co.,  72  Wis.  612,  40 
419,  19  L.R.A.(N.S.)   865.  N.  W.  487,  1  L.R.A.  77L 

16.  Ely  V.  Nashua  St.  R.  Co.,  67  N.  Note:  13  L.R.A.  74. 

H.  474,  32  Atl.  764,  68  A.  S.  R.  681,  And  see  Highways,  vol.  13,  p.  166 

30  L.R.A.  303.  et  seq. 

17.  Note:  L.R.A.1915A  749.  19.  People  v.  Suburban  R.  Co.,  178 

18.  Honolulu    Rapid    Transit,    etc.,  HI.  594,  53  N.  E.  349,  49  L.R.A.  650; 
Co.  7.  Hawaii,  211  U.  S.  282,  29  S.  Ct.  State  v.  Madison  St.  R.  Co.,  72  Wis. 
55,  53  U.  S.  (L.  ed.)  186;  People  v.  612,  40  N.  W.  487,  1  L.R.A.  771. 
Suburban  R.  Co.,  178  111.  594,  53  N.  20.  Detroit  Citizens'   St.  R.   Co.  v. 
E.  349,  49  L.R.A.  650;  St.  Louis  v.  St.  Detroit  Ry.,  171  U.  S.  4S,  18  S.  Ct. 
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legulatious  have  been  aauctioned  on  the  ground  of  express  grant  of 
power,  either  by  a  general  act,^  or  as  contained  in  tiie  charter,*  or  by 
virtue  of  the  authority  to  make  by-laws  relating  to  the  public  safety 
and  good  order  of  the  inhabitante.'  Street  railway  companies  are 
subject  to  police  regulations  in  the  same  manner  as  are  private  citi- 
zens,* and  the  legislature  when  it  authorizes  the  uqe  of  the  public 
streets  by  such  companies  will  be  presumed  to  have  intended  that 
the  grantee  of  the  franchises  should  hold  its  privileges  subject  to  such 
regulations  as  were  reasonably  necessary  for  the  common  use  of  the 
street  for  a  street  railway  and  for  ordinary  travel.'  The  grant  of  a 
privilege  to  a  corporation  to  carry  passengers  in  cars  over  the  streets  of 
a  city  bestows  no  right,  either  greater  or  less,  than  a  natural  person 
enjoys,  and  does  not  necessarily  involve  exemption  from  liability  to 
municipal  regulation.*  And  so  the  mere  granting  of  a  charter  to 
operate  a  street  railway  does  not  deprive  tix«  city  government  of  the 
power  to  make  reasonable  regulations  for  the  enjoyment  of  the 
privilege  in  such  a  way  as  will  be  consistent  with  the  safety  of  the 
public'  Reasonable  regulation  of  the  use  of  a  privilege  conferred  by 
the  legislature  is  not  a  denial  of  the  right  to  its  use,^  and  if  the 

732,  43  U.  S.  (L.  ed.)  67;  StAte  v.  5.  Indiana  B.  Co.  v.  Calvert,  168 
Alabama  City,  etc.,  R.  Co.,  172  Ala.  Ind.  321,  80  N.  E.  961,  11  Ann.  Cas. 
125,  56  So.  176,  Ann.  Cas.  1913D  696;  636,  10  LJt.A.(N.S.)  780;  Consoli- 
Sonth  Covington,  etc.,  St  R.  Co.  v.  dated  Traction  Co.  v.  Elizabeth,  58  N. 
Berry,  93  Ky.  43,  18  S.  W.  1026,  40  J.  L.  619,  34  Atl.  146,  32  L.R.A.  170; 
A.  8.  B.  161,  15  L.B.A.  604;  New  Cape  May,  etc.,  B.  Co.  v.  Cape  May, 
Yoric  V.  Dry  Dock,  etc.,  B.  Co.,  133*  59  N.  J.  L.  396,  36  Atl.  696,  36  L.B.A. 
N.  Y.  104,  30  N.  E.  563,  28  A.  S.  B.  653;  FieldOT  v.  North  Jersey  St  R. 
609;  Townsend  v.  Circleville,  78  Ohio  Co.,  68  N.  J.  L.  343,  53  AtL  404,  54 
St  122,  84  N.  E.  792,  16  L.R.A.(N.S.)  AU.  822,  96  A.  S.  R.  552,  59  L.R-A. 
914;  State  v.  Madison  St  R.  Co.,  72  456. 
Wis.  612,  40  N.  W.  487, 1  L.R.A.  771.      6.  Prankford,  etc.,  Pass.  B.-  Co.  v. 

1.  People  V.  Detroit  United  By.,  134  Philadelphia,  68  Pa.  St  119,  98  Am. 
Mich.  682,  97  N.  W.  36,  104  A.  S.  R.  Dec  242. 

626,  63  L.R.A.  746;  State  v.  Trenton,  7.  South  Covington,  etc.,  R.  Co.  v. 
53  N.  J.  L.  132,  20  Atl.  1076,  11  Berry,  93  Ky.  43,  18  S.  W.  1026,  40 
L.R.A.  410.  A.  S.  R.  161,  15  L.R.A.  604;  Silva  v. 

2.  Consolidated  Traction  Co.  v.  Newport,  150  Ky.  781,  150  S.  W. 
Elizabeth,  58  N.  J.  L.  619,  34  Atl.  146,  1024,  Ann.  Cas.  1914D  613,  «  L.R.A. 
32  L.B.A.  170;  New  York  V.  Dry  Dock,  (N.S.)  1060;  Cape  May,  etc.,  R.  Co. 
etc.,  B.  Co.,  133  N.  Y.  104,  30  N.  E.  v.  Cape  May,  59  N.  J.  L.  396*  36  Atl. 
563,  28  A.  S.  B.  609.  696,  36  L.R.A.  653;  New  York  v.  Dry 

Note:  104  A.  8.  R.  637.  Dock,  etc.,  R.  Co.,  133  N.  Y.  104,  30 

3.  State  v.  Trenton,  53  N.  J.  L.  132,  N.  E.  563,  28  A.  S.  R.  609;  Hudson 
20  Atl.  1076,  11  L.R.A.  410.  River    Telephone    Co.    v.    Watervliet 

Note:  104  A.  8.  R.  639.  Turnpike,  etc.,  Co.,  135  N.  Y.  393,  32 

4.  Toledo,  etc.,  R.  Co.  v.  Jackson-  N.  E.  148,  31  A.  S.  B.  838,  17  L.B.A. 
ville,  67  111.  37, 16  Am.  Bep.  611;  Con-  674. 

solidated  Traction  Co.  v.  Elizabeth,  58       Note:  104  A.  S.  B.  639. 
N.  J.  L.  619,  34  Atl.  146,  32  L.B.A.       8.  Frankford,  etc.,  Pass.  R.  Co.  v. 
170.  Philadelphia,  58  Pa.  St  119,  98  Am. 

Note:  104  A.  S.  B.  638.  Dec.  242. 
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diarter  purposed  to  relieve  the  railway  from  police  regulations  it 
would  be  unavailing,  because  the  government  cannot  devest  itself 
of  the  police  power  or  contract  away  this  power.*  The  franchise 
given  by  a  city  to  a  street  railway  company  to  use  the  streets  does 
not  operate  to  deprive  the  city  of  the  general  power  of  control  over 
the  streets  delegated  to  the  municipality  by  the  legislature.  The 
license  and  privilege  enjoyed  by  the  company  are  in  subordination 
to  the  general  power  so  residing  in  the  city.***  The  fact  that  a  street 
railway  company  enjoys  contractual  rights  in  the  streets  does  not 
prevMit  the  reasonable  control  and  regiilation  of  its  property  under 
the  police  power,  it  being  assumed  that  such  control  was  contemplated 
by  the  parties  to  the  contract.^^  But  the  right  to  regulate  cannot  be 
held  to  affect  a  contract  nglbi  transferred  by  an  ordinance  and 
accepted  by  the  company.*' 

63.  Validity. — The  power  of  municipal  corporations  to  regulate 
the  construction,  maintenance  and  operation  of  street  railways  is 
subject  to  the  well  settled  rule  that  a  municipal  ordinance  or  by-law, 
passed  in  pursuance  of  a  general  power  to  be  valid,  must  be  rea- 
sonable, consonant  with  the  general  powers  and  purposes  of  the  cor- 
poration, and  not  inconsistent  with  the  laws  or  pohcy  of  the  state, 
and  that  the  courts  may  declare  void  ordinances  and  by-laws  which 
are  unreasonable,  arbitrary  and  oppressive.^*  Where  an  ordinance  is 
passed  in  pursuance  of  a  specific  and  definite  power,  there  can  be  no 
question  raised  in  respect  to  its  reasonableness,  but  if  any  ordinance 
is  based  upon  a  general  power,  and  its  provisions  are  more  specific  and 
detailed  than  the  expression  of  the  power  conferred,  the  courts  will 
look  into  the  reasonableness  of  such  provisions.**  The  power  of 
regulation  if  possessed  by  the  city  must  be  exercised  by  ordinance. 
The  ordinance  must  contain  permanent  legal  provisions  operating 
generally  and  impartially  upon  all  within  the  territorial  jurisdiction 

9.  Des  MoineB  City  B.  Co.  ▼.  Des  Shreveport,  122  La.  1,  47  So.  40,  129 
Moines,  90  la.  770,  58  N.  W.  906,  26  A.  S.  R.  346. 

LJI.A.  767;  South  Covington,  etc.,  St.  13.  Des  Moines  City  R.  Co.  v.  Des 
R.  Co.  ▼.  Berry,  93  Ky.  43,  18  S.  W.  Moines,  90  la.  770,  58  N.  W.  906,  26 
1026,  40  A.  S.  R.  161,  16  L.R.A.  604.  L.R.A.  767;  Consolidated  Traction  Co. 

10.  Baltimore  ▼.  Baltimore  Trust,  v.  Elizabeth,  58  N.  J.  L.  619,  34  Atl. 
etc.,  Co.,  166  U.  S.  673, 17  S.  Ct.  696,  146,- 32  L.R.A.  170;  New  York  v.  Dry 
41  U.  S.  (L.  ed.)  1160;  Chicago  v.  Dock,  etc.,  R.  Co.,  133  N.  Y.  104,  30 
Chicago  Union  Traction  Co.,  199  HI.  N.  E.  663,  28  A.  S.  R.  609. 

269,  65  N.   E.   243,  69  L.R.A.  666;       Note:  104  A.  S.  R.  641. 
Consolidated  Traction  Co.  v.  Elizabeth,      And  see  Mditicipai.  Cobporations, 

68  N.  J.  L.  619,  34  Atl.  146,  32  L.R.A.  vol.  19,  p.  805  et  seq. 
170.  14.  State  v.  Trenton,  53  N.  J.  L. 

Note:  104  A.  S.  R.  637.  132,  20  Atl.  1076, 11  L.R.A.  410;  Con- 

11.  Indiana  R.  Co.  y.  Calvert,  168  solidated  Traction  Co.  v.  Elizabeth,  58 
Ind.  321,  80  N.  E.  961.  11  Ann.  Cas.  N.  J.  L.  619,  34  Atl.  146,  32  L.B.A. 
635,  10  L.R.A.(N.S.)  780.  170. 

IS.  Shreveport     Traction     Co.     v.       Note:  104  A.  S.  R.  646. 
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of  such  city,  and  no  part  thereof  be  left  to  the  will  or  unregulated 
discretion  of  the  common  council  or  any  officer.  It  has  accordin^y 
been  held  that  a  municipal  ordinance  making  it  unlawful  to  run  any 
street  car  which  is  not  equipped  with  fenders  of  a  make  to  be 
approved  by  the  common  council  is  invalid  as  vesting  in  the  com- 
mon council  arbitrary  discretion  to  approve  or  disapprove  of  fenders 
instead  of  prescribing  a  uniform  rule  of  action,*'  The  rule  that 
ordinances  must  be  general  and  impartial  does  not,  however,  apply  to 
an'  ordinance  enacted  by  virtue  of  a  reservation  of  power  in  a  by-law 
under  which  a  street  railway  company  began  operations  and  which 
partakes  of  the  character  of  a  contract.**  The  maxim,  sic  utere  tuo  ut 
alienum  non  Isedas,"  is  quite  applicable  to  a  street  railway  <^erated 
by  electric  power  in  its  use  of  the  streets  of  a  city;  and  ordinances 
enforcing  the  doctrine  are  not  only  valid,  but  salutary,  as  an  exercise 
of  municipdl  regulation.*'  It  is  a  well  recognized  rule  of  law  that 
where  the  municipal  legislature  has  the  power  to  act,  it  must  be 
governed,  not  by  the  discretion  of  the  courts,  but  by  its  own  discre- 
tion ;  for  which  reason  the  courts  should  not  be  hasty  in  convicting 
it  of  being  unreasonable  in  the  exercise  of  it.*'  And  the  tendency  of 
modern  development  is  in  the  direction  of  greater,  rather  than  more 
restricted,  use  of  police  power;  and  necessarily  so,  in  order  to  meet 
the  new  dangers  and  increase  of  old  dangers  constantly  occurring  as 
natural  incidents  of  advancing  civilization.**  Not  only  will  the 
burden  of  proof  be  upon  one  who  attacks  its  validity,  but  the  discre- 
tion of  the  council  will  not  be  interfered  with  upon  light  grounds, 
or  where  the  regulation  can  fairly  be  said  to  tend  toward  a  better 
and  safer  condition.*"  Accordingly  to  justify  the  vacation  by  the 
court  of  an  ordinance  regulating  a  street  railroad  company's  use  of 
the  street,  which  otherwise  would  be  legal,  on  the  ground  that  it 
impaired  the  company's  franchises,  or  restricted  the  operation  of  its 
railroad,  the  proof  should  amount  to  a  demonstration  that  the  enforce- 
ment of  the  ordinance  will  necessarily  have  that  effect.*  The  courts 
will  not  declare  an  ordinance  unreasonable  because  the  company  can- 
not so  successfully  operate  its  road  under  the  restrictions  prescribed  by 
the  ordinance,  which  would  occasion  inconvenience,*  or  on  the  sole 

15.  Elkhart  V.  Murray,  165  Ind.  304,  42  L.R.A.(N.S.)   1060. 

75  N.  E.  593, 112  A.  S.  R.  228,  6  Ann.  19.  Westport    v.    Mulholland,    159 

Cas.    748   and   npte,   1   L.R.A.(N.S.)  Mo.  86,  60  S.  W.  77,  53  L.R.A.  442. 

940.  20.  People  v.   Detroit   United   Ry., 

16.  Detroit  v.  Ft.  Wayne,  etc.,  R.  134  Mich.  682,  97  N.  W.  36,  104  A.  S. 
Co.,  95  Mich.  456,  54  N.  W.  958,  35  R.  626,  63  L.R.A.  746. 

A.  S.  R.  580,  20  L.R.A.  79.  1.  Chicago  v.  Chicago  Union  Trac- 

17.  Cape  May,  etc.,  R.  Co.  v.  Cape  tion  Co.,  199  111.  259,  65  N.  E.  243,  59 
May,  59  N.  J.  L.  396,  36  Atl.  696,  36  L.R.A.  666;  Consolidated  Traction  Co. 
L.R.A.  653.  V.  Elizabeth,  58  N.  J.  L.  619,  34  Atl. 

18.  Silva  V.  Newport.  150  Kv.  781,  146,  32  L.R.A.  170. 

150  S.  W.  1024,  Ann.  Cas.  1914D  613        2.  Consolidated     Traction     Co.     v. 
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ground  that  a  cdmpliaQee  will  inv<dT«  the  expenditure  of  large  sums 
of  money.*  An  ordinance  passed  by  a  municipality  in  the  exercise  of 
the  police  power  need  not  be  accepted  by  a  street  railway  to  become 
binding;  it  is  a  municipal  law  enacted  by  the  city  in  its  governmental 
capacity,  of  which  all  who  come  within  its  scope  are  bound  to  take 
notice,  and  it  has  the  full  force  and  effect  of  law  within  the  limits 
of  the  corporation.*  The  question  of  the  reasonableness  or  unreason- 
ableness of  a  municipal  ordinance  is  one  for  the  decision  of  the  court, 
and  in  determining  that  question  the  court  will  have  regard  to  all  the 
existing  circumstances  or  contemporaneous  conditions,  the  objects 
sought  to  be  obtained  and  the  necessity  or  want  of  necessity  for  its 
adoption,' 

64.  Construction. — ^In  construing  an  ordinance  regulating  a  street 
railroad  the  general  rule  applies  that,  when  an  ordinance  is  passed 
upon  a  matter  clearly  within  a  general  power,  the  presumption  is  in 
favor  of  its  reasonableness  and  the  burden  is  on  the  company  to 
show  the  contrary.  The  judicial  power  to  declare  it  void  can  only 
be  exerted  when,  from  the  Inherent  character  of  the  ordinance,  or 
from  evidence  taken  showing  its  operation,  it  is  demonstrated  to  be 
unreasonable.*  This  is  very  obviously  so,  because  the  common 
council  acts  as  the  public  or  municipal  agent,  and  exercises  an  au- 
thority which  was  delegated  to  it  by  the  legislature  as  being  the  prop- 
er and  representative  body  to  make  rules  and  regulations  to  which 
the  company  should  be  subject.  But  the  adoption  of  an  ordinance  does 
not  conclude  the  courts  in  passing  upon  the  case  of  its.  alleged  viola- 
tion, because  their  determination  is  to  be  controlled  by  the  question 
whether,  it  was  reasotfable  as  to  the  defendant,  and  that  can  only 
be  determined  from  facts  in  evidence.  The  court  will  imply  the 
existence  of  reasons  rendering  the  adoption  of  such  a  public  meas- 
ure presumptively  proper,  and  it  is  for  the  defendant  to  show  the 
facte  which  should  exempt  it  from  compliance  with  the  general 

Elizabeth,  68  N.  J.  L,  619,  34  Atl.  Colo.  350,  41  Pac.  826,  52  A.  S.  R. 

146,  32  L.B.A.  170.  239,  20  L.K.A.  608;  People  v.  Detroit 

Note:  104  A.  S.  R.  644.  United  Ry.,  134  Mich,  682,  97  N.  W. 

8.  People  V.  Detroit  United  Ry.,  134  36,  104  A.   S.  R.   626  and  note,  63 

Mich.  682,  97  N.  W.  36,  104  A.  S.  R.  L.R.A.  746;  State  v.  Trenton,  53  N.  J. 

626,  63  L.R.A.  746;  Consolidated  Trac-  L.  132,  20  Atl.  1076,  11  L.R.A.  410; 

tion  Co.  V.  Elizabeth,  58  N.  J.  L.  619,  Consolidated  Traction  Co.  v.  Elizabeth, 

34  Atl.  146,  32  L.R.A.  170;  New  York  58  N.  J.  L.  619,  34  Atl.  146,  32  L.R.A, 

V.  Dry  Dock,  etc.,  R.  Co.,  133  N.  Y.  170;  Cape  May,  etc,  E.  Co.  v,  Cape 

104,  30  N.  E.  563,  28  A,  S.  R.  609.  May,  59  N.  J.  L  404,  36  Atl.  678,  36 

Note:  104  A.  8.  R.  644.  L.R.A.  657;  New  Yarkv;  Dry  Dock, 

4.  Sluder  v.  St.  Louis  Transit  Co.,  etc.,  R.  Co.,  133  N.  Y.  104,  30  N.  E. 
189  Mo.  107,  88  8.  W.  648  and  note^  563,  28  A.  S.  R.  609. 

5  L.R.A.(N.S.)   186.  Note:  104  A.  S.  R.  642. 

5.  Note:  104  A.  S.  R.  646.  And  aee  Municipal  Cobpobations, 

6.  Denver  City  R.  Co.  v.  Denver,  21  vol.  19,  p.  808  et  seq. 

R.  C.  L.  Vol.  XXV.— 75.        1185 
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regulation.'  Wbere  the  provisions  of  a  cegulatory  cadinAnce  are 
separable,  the  whole  will  not  be  declared  void  bee&uae  of  the  unconsti- 
tutionality or  invalidity  of  a  part.*  Where  the  limits  of  a  municipality 
are  extended  so  as  to  take  in  lines  of  a  street  railway  then  in  operati<m 
along  the  highways,  pre-existing  ordinances  regulating  the  lines  of 
the  railway  within  the  municipality  will  be  held  to  apply  to  the  newly 
acquired  streets.* 

65.  License  Fees  and  Taxes. — Although  a  franchise  to  use  the 
streets  of  a  city  is  granted  directly  by  the  legislature,**  the  municipal- 
ity may  impose  a  franchise  tax,  if  authorized  by  its  charter  to  do  so.** 
Taxes  imposed  as  a  privilege  on  a  street  car  company  are  not  within 
a  constitutional  provision  requiring  "all  taxes"  to  be  uniform  on  the 
samfe  class  of  subjects,**  as  such  provision  applies  only  to  a  direct 
tax  upon  property,  and  does  not  apply  to  taxation  imposed  upon 
privileges  and  occupations.*'  And  a  privilege  or  license  tax  is  not 
void  as  a  tax  on  interstate  commerce.**  "Where  the  legislature  directly, 
or  through  a  coimty,  grants  a  franchise  tp  a  company  to  lay  its  tracks 
upon  the  public  highways  of  the  county,  and  then  subsequently 
authorizes  the  extension  of  city  limits  so  as  to  include  such  streets, 
it  has  the  power  to  authorize  the  city  to'  impose  a  franchise  tax  for 
the  privilege  pf  using  those  streets,  although  the  grant  was  originally 
obtained  from  the  legislature,  or  the  county,  or  both,  unless  there  was 
something  in  the  original  grant  which  would  prevent  it.*'  But  it 
has  been  held  that  the  extension  of  city  lines  does  not  authorize  the 
imposition  of'  a  franchise  tax  on  gross  receipts  from  that  part  of  a 
street  railroad  brought  within  the  new  Hmits.  where  the  company's 
right  of  way  was  derived  by  franchise  from  a  turnpike  company,  as 
the  city  gave  nothing  to  the  company  in  exchange  for  which  it  could 
lawfully  exact  the  franchise  tax.*'    Exemption  from  taxation  is  never 

7.  New  York  v.  Dry  Dock,  etc.,  R.  11.  Baltimore  v.  United  Rys.,  etc, 
Co.,  133  N.  Y.  104,  30  N.  E.  563,  28  Co.,  107  Md.  250,  68  Atl.  557,  14 
A.  S.  R.  609.  L.R.A.(N.S.)  805. 

8.  Detroit  v.  Ft.  Wayne,  etc.,  R.  Co.,  12.  Denver  City  R.  Co.  v.  Denver, 
95  Mich.  456,  54  N.  W.  958,  85  A.  S.  21  Colo.  350,  41  Pac.  826,  52  A.  S.  R. 
R.  580,  20  L.R.A.  79;  St.  Louis  v.  St.  289,  29  L.R.A.  608;  Piedmont  R.  Co. 
Louis  R.  Co.,  89  Mo.  44,  1  S.  W.  305,  v.  Reidsville,  101  N.  C.  404,  8  S.  E. 
58  Am.  Rep.  82;  Magneau  v.  Fremont,  124,  2  L.R.A.  284. 

30  Neb.  843,  47  N.  W.  280, 27  A.  S.  R.  13.  See  Taxation. 

436,  9  L.R.A.  786;  State  v.  Trenton,  14.  Piedmont  R.  Co.  v.   Reidsville, 

53  N.  J.  L.  132,  20  Atl.  1076, 11  L.R.A.  101  N.  C.  404,  8  S.  E.  124,  2  L.R.A. 

410.  284. 

Note:  104  A.  S.  R.  655.  15.  Baltimore  v.  United  Rys..  etc., 

9.  Westport  v.  Mulholland,  159  Mo.  Co.,  107  Md.  250,  68  Atl.  557,  14 
86,  60  S.  W.  77,  53.L.R.A.  442;  Peter-  L.R.A. (N.S.)  806. 

son  V.  Taeoma  R.,  etc.,  Co.,  60  Wash.  16.  Baltimore  v.  Baltimore,  etc., 
406,  111  Pac.  338, 140  A.  S.  R.  936.        Pass.  R.  Co.,  84  Md.  1,  35  AU.  17,  33 

10.  See  supra,  par.  23.  L.R.A.  503. 
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to  be  presumed.  The  legislature  itself  cftonot  be  held  to  have  intanded 
to  surrender  the  taxing  power,  unless  its  intention  to  do  so  has  been 
declared  in  clear  and  unmistakable  words.^'  So  a  franchise  tax  may 
be  imposed  on  a  street  railway  although  when  the  franchise  was 
granted  it  was  not  imposed,  or  the  right  to  do  so  specifically  reserved.** 
An  ordinance  imposing  a  tax  on  street  railways  has  been  hel<jl  to  be 
a  police  regulation  and  may  be  enacted  under  the  provisions  of  a 
statute  authorizing  the  city  councils  to  pass  ordinances  for  "the  proper 
regulation  of  omnibuses,  or  vehicles  in  the  nature  thereof."  *•  It 
is  not  sufficient  that  a  street  railway  company  has  agreed  to  pay  for 
the  privilege  of  using  the  streets  for  a  given  term,  either  in  a  lump 
sum,  or  by  payments  in  instalments,  or  percentages  of  the  receipts,, 
thereby  to  conclude  the  municipality  from  exercising  a  statutory 
authority  to  impose  Ucense  fees  or  taxes.  This  right  still  exists  unless 
there  is  a  distinct  agreement,  clearly  expressed,  that  the  sums  to  be 
paid  are  in  lieu  of  aU  such  exactions.  The  two  powers  are  entirely 
distinct.  The  city  in  making  an  arrangement  with  the  railway  com- 
pany to  confer  the  right  to  use  the  streets  in  consideration  of  certain 
things  the  company  is  to  do,  including  payment  of  fixed  sums  or  a 
proportion  of  receipts  in  consideration  of  the  rights  and  privileges 
conferred,  acts  by  virtue  of  its  power  to  grant  rights  and  privileges 
and  control  their  exercise  in  the  streets  of  the  city,  while  in  the  fixing 
of  a  license  tax  upon  all  companiels  alike  for  the  privilege  of  using 
cars  in  the  city  it  is  exerting  other  charter  powers.*",  A  clause  in  the 
charter  of  a  street  railway  that  the  company,  shall  pay  a  stated  license 
fee  for  each  car  is  not  a  contract  that  the  license  charge  shall  never 
excel  that  amount,  and  where  power  to  alter,  revoke  or  annul  any 
charter  of  incorporation  is  vested  in  the  legislature  by  the  constitution 
of  the  state,  before  the  defendant  company  was  incorporated,  the 
legislature  may  increase  such  license  fee.*  A  city  whose  charter  pro- 
vides therefor  may  collect  a  license  imposed  by  it  on  street  cars  by 
enforcing  a  penalty  for  failure  to  pay  for  the  license.*  A  street  car 
company  cannot  be  made  responsible  for  the  payment  of  a  privilege 
tax  imposed  upon  persons  leasing  the  right  to  use  the  cars  for  adver- 
tising purposes,  under  a  constitutional  provision  that  no  one  shall  be 
deprived  of  his  property  without  due  process  of  law.« 

17.  St.  Louis  V.  United  Rys.  Co.,  20.  St.  Louis  v.  United  Rys.  Co., 
210  U.  S.  266,  28  S.  Ct.  630,  52  U.  S.  210  U.  S.  266,  28  S.  Ct.  630,  52  U.  S. 
(L.  ed.)    1054.     And  see  Taxation.  (L.  ed.)  1054. 

18.  Baltimore  v.  United  Rvs..  etc.,  1.  Union  Pass.  R.  Co.  v.  Philadelphia, 
Co.,  107  Md.  250,  68  Atl.  557,  14  101  U.  S.  528.  25  U.  S.  (L.  ed.)  912. 
L.R.A.(N.S.)  805;  Sprin^eld  v.  2.  Denver  City  R.  Co.  v.  Denver,  21 
Smith,  138  Mo.  645,  40  S.  W.  757,  60  Colo.  350,  41  Pac.  826,  52  A.  S.  R. 
A.  S.  R.  569,  37  L.R.A.  446.  239,  29  L.R.A  608. 

19.  Frankford,  etc.,  Pass.  R.  Co.  v.  3.  Knoxville  Traction  Co.  v.  MeMil- 
Philadelphia,  58  Pa.  St.  110,  98  Am.  Ian,  111  Tenn.  521,  77  S.  W.  666,  65 
Dec.  242.  L.R.A.  296. 
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66.  Rates,  Tickets  and  Tninsfera. — A  street  railway  company  k 
not  a  private  but  a  quasi  public  corporation,  and  owes  it  as  a  duty 
to  the  public  to  demand  reasonable  rates  only  for  the  transportation 
of  passengers,  and  to  serve  its  patrons  without  unjust  discrimination, 
and  this  duty  may  be  enforced  by  the  state  acting  directly  or  through 
a  governmental  agency;  *  the  rate  should  be  fixed  so  as  to  give  the 
company  reasonable  compensation  for  its  service,  in  view  of  the  loca- 
tion and  length  of  its  road.*  The  power  to  prescribe  the  rates  of  fare 
on  horse  power  street  railways  is  conferred  on  a  municipality  by  charter 
authorizing  it  to  regulate  hackmen,  omnibus  drivers,  cabmen,  and 
sill  others  pursuing  like  occupations,  and  to  prescribe  their  compensa- 
tion.' And  a  statute  prohibiting  the  construction  of  street  railways 
without  the  consent  of  the  municipal  council  and  giving  it  gen- 
eral power  to,  r^ulate  the  use  of  streets  gives  the  municipality 
power  to  establish  rates  by  contract  or  agreement'  The  power  to  fix 
rates  of  fare  necessarily  includes  all  incidents  necessary  to  carry  the 
power  into  effect.*  An  ordinance  fixing  the  rate  at  a  time  when  the 
company  operates  a  single  line  has  been  held  to  apply  to  ihe  connect- 
ing lines  of  road  afterward  constructed".*  A  provisicm  in  a  franchise 
granted  to  a  suburban  street  railroad  that  the  rate  of  fare  from  any 
point  in  a  certain  township  to  a  certain  city  shall  not  at  any  time 
exceed  the  rate  then  charged  by  the  company  granted  such  fran<diise 
from  a  certain  town  to  such  city,  not  only  includes  the  company 
named  in  such  franchise  but  dso  any  line  which  that  company  or 
its  assignee  may  at  any  time  build  or  purchase.**  And  the  requiring 
of  a  street  railway  company  to  transport  passengers  over  one  of  its 
lines  which  formerly  ran  without  the  limits  of  the  city,  but  was  sub- 
sequently brought  within  the  city  by  an  extension  of  its  limits,  for 
a  single  fare,  under  a  franchise  ordinance  enacted  pursuant  to  an 
agreement  between  the  city  and  the  company  requiring  the  transpor- 
tation of  passengers  for  one  fare  on  any  line  or  lines  within  the  city 
limits,  does  not  impair  the  obligation  of  a  contract  within  the  mean- 

I 

4.  People  V.  Suburban  E.  Co.,  178  7.  Shreveport      Traction      Co.     v. 

111.  594,  53  N.  E.  349,  49  L.E.A.  650;  Shreveport,  122  La.  1,  47  So.  40,  129 

Sternberg  v.  State,  36  Neb.  307,  54  N.  A.  S.  R.  345. 

AV.  553,  19  L.R.A.  570;  Ellis  v.  Mil-  8.  Detroit  v.  Ft.  Wayne,  etc.,  R.  Co., 

waukee  City  R.  Co.,  67  Wis.  135,  30  95  Mich.  456,  54  N.  W.  958,  35  A.  S. 

N.  W.  218,  58  Am.  Rep.  858.  R.  580,  20  L.R.A.  79. 

6.  Ellis  V.  Milwaukee  City  R.  Co.,  9.  Ellis  v.  Milwaukee  City  E.  Co., 

67  Wis.  135,  30  N.  W.  218,  58  Am.  67  Wis.  135,  30  N.  W.  218,  58  Am. 

Rep.  858.  Rep.  858. 

6.  Chicago   Union   Traction  Co.  v.  10.  West  Bloomfield  Tp.  v.  Detroit 

Chicago,  199  III.  484,  65  N.  E.  451,  59  United  Ry.,  146  Mich.  198,  109  N.  W. 

LR.A.  631.  268,  117  A.  S.  R.  638. 
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ing  of  the  federal  constitution.*^  Whflre  a  municipality  has  the 
power  to  contract  with  a  street  raihroad  as  to  the  fare  to  be  charged,  a 
binding  ccMitract,  which  may  take  the  form  of  a  duly  accepted  ordi- 
nance granting  a  street  franchise,  will  prevent  any  future  common 
council  within  the  contract  period  from  altering  or  in  any  way  inter- 
fering with  such  contract  without  the  consent  of  the  company.** 
So  where  there  is  a  contract  between  a  city  and  a  street  railway  fixing 
the  fare  for  continuous  passage  over  the  whole  length  or  any  portion 
of  the  consolidated  and  extended  lines,  the  rate  cannot  afterwards  be 
reduced  by  the  municipality  over  a  portion  of  the  consolidated  lines, 
under  the  authority  of  a  right  to  regulate  fares,  reserved  in  an  ordi- 
nance adopted  before  the  consolidation,  granting  a  renetral  franchise 
to  the  corporation  which  then  owned  that  portion  of  the  lines.  In 
view  of  the  public  interests  and  of  tile  controversies,  confusion,  risks, 
and  multiplicity  of  suits  which  would  necessarily  be  occasioned  by 
resistance  to  the  enforcement  of  an  ordinance  making  a  reduction, 
equity  will  entertain  jurisdiction  of  a  suit  to  restrain  its  enforcement.*' 
But  a  statute  requiring  the  reduction  of  fares  charged  by  a  street  rail- 
way company  is  not  unconstitutional  as  violating  a  contract  between 
that  company  and  another  which  must  be  broken  by  the  reduction  of 
the  fares.**  A  corporation  organized  for  the  purpose  of  leasing  street 
railroads  under  the  provisions  of  a  general  incorporation  law  which 
makes  it  subject  to  such  regulations  as  thelegialature  may  deem  advis- 
able is  bound  by  a  statute  conferring  on  the  municipality  power  to 
regulate  its  rates  of  fare,  notwithstanding  contract  rights  of  the  leased 
roads  upon  that  subject.**  A  street  railway  has  no  depots.  Its  stop- 
ping places  are  on  each  street  corner,  and  it  tram^acts  its  business 
with  the  pubUc  in  its  cars,  and  its  tickets  should  be  kept  for  sale 
where  it  transacts  its.  business  with  the  pubUc.**  So  an  ordinance 
requiring  tickets  to  be  kept  for  sale  upon  street  cars  is  within  a 
reservation  of  power  to  make  such  rules  and  regulations  from  time 
to  time  as  may  be  deemed  necessary  to  protect  the  interests,  welfare, 
or  accommodations  of  the  public.*'     And  the  power  to  require  the 

11.  Peterson  v.  Tacoma  B.,  etc.,  Ck).,       14.  Note:  19  L.B-A..  571. 

60  Wash.  406,  111  Pac.  338,  140  A.  S.  16.  Chicago  Union  Traction  Co.  v. 
B.  936.  Chicago,  199  HI.  484,  65  N.  E.  451,  59 

12.  Detroit  v.  Detroit  Citizens'  St.  L.B.A.  631. 

B.  Co.,  184  U.  S.  368,  22  S.  Ct.  410,      16.  West  Bloomfidd  Tp.  v.  Detroit 

46  U.  S.  (L.  ed.)  592;  Shreveport  United  By.,  146  Mich.  198,  109  N.  W. 
Traction  Co.  v.  Shreveport,  122  La.  1,  258,  il7  A.  S.  B.  628;  Sternberg  v. 

47  So.  40,  129  A.  S.  fi.  345.  State,  36  Neb.  307,  54  N.  W,  558,  19 
IS.  Cleveland  v.  Cleveland  City  B.  L.E.A.  570. 

Co.,  194  U.  S.  517,  24  S.  Ct.  756,  48  17.  Detroit  v.  Ft.  Wayne,  etc.,  B. 
U.  S.  (L.  ed.)  1102;  Cleveland  v.  Co.,  95  Mich.  456,  54  N.  W.  958,  35 
Cleveland  Electric  B.  Co.,  194  U.  S.  A.  S.  E.  580,  20  L.BA.  79;  Sternberg 
538,  24  S.  Ct.  764,  48  U.  8.  (L.  ed.)  v.  State,  36  Neb.  307,  54  N.  W.  553, 19 
1109.  L.E.A.  570. 
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giving  of  transfer  tickets  between  street  car  lines  operated  by  one 
company  is  included  in  cliarter  authority  "to  prescribe  the  compensa- 
tion" of  such  companies.**  A  municipal  corporation  has  power  to 
pass  any  reasonable  regulation  affecting  street  car  lines  to  remedy 
an  interference  with  the  comfort,  convenience,  and  general  welfare 
of  the  traveling  public.  Hence  an  ordinance  making  it  a  misde- 
meanor for  any  person  exc^t  the  conductor  or  agent  of  the  street 
car  line  to  give,  sell,  or  issue  any  transfer  check  or  ticket  issued  for 
passage  on  any  street  car  or  line,  the  main  purpose  of  whidi  is  to  pro- 
mote the  convenience  and  welfare  of  the  traveling  public  and  not 
an  attempt  by  penal  legislation  to  enforce  a  private  contract,  is  legiti- 
mate, and  does  not  violate  the  constitutional  guaranties  protecting 
personal  liberty  or  the  right  of  private  property.** 

67.  Roadbeds  and  Tracks  Generally.— When  any  public  utility 
uses  the  streets  of  a  municipality,  under  any  grant  of  authority,  it 
takes  the  right,  subject  to  the  paramount  right  of  the  municipality, 
to  grade  and  improve  its  streets,  and  to  make  such  requirements  and 
regulations'  as  are  necessary  and  reasonable  in  order  to  make  the 
streets  suitable  and  convenient  for  the  use  of  the  traveling  public.** 
It  is  accordingly  well  settled  that  a  city  has  the  power  to  regulate  the 
kind  and  quality  of  rails  to  be  used  in  the  construction  of  a  railway 
in  its  streets.*  So  where  a  city  stipulates  with  a  railway  company  that 
the  most  approved  rails  shall  be  used  in  the  construction  of  a  contem- 
plated railway,  the  city  has  the  power  to  compel  the  railway  company 
to  reconstruct  a  portion  of  its  track  where  it  appears  that  the  best 
kind  of  rails  have  not  been  used.'  But  where  a  city  passes  an  ordi- 
nance granting  the  privilege  of  constructing  a  street  railway  without 
providing  in  the  ordinance  for  the  kind  of  track  to  be  used,  and  the 
privilege  is  accepted  and  acted  on,  the  citj'  cannot  enjoin  the  com- 
pany constructing  the  railway  from  using  a  certain  kind  of  rail.* 
An  ordinance  restricting  a  street  railway  company  to  a  single'  track 
for  a  short  distance  in  a  narrow  and  busy  thoroughfare  is  not  an 
unreasonable  restriction  of  its  rights,  or  a  material  modification  of 
a  prior  ordinance  granting  the  company  permission  to  lay  double 
tracks  in  the  streets  for  many  miles.*  A  street  railway  cannot  be 
compelled  by  municipal  authorities  to  remove  its  track  from  the 

18.  Chicago  Union  Traction  Co.  v.  Co.j  172  Ala.  125,  65  So.-  176,  Ann. 
Chicago,  199  III.  484,  65  N.  E.  451,  59  Cas.  1913D  696  and  note. 

L.R.A.  631.  2.  State  v.  Madison  St,  R.  Co.,  72 

19.  Ex  p.  Lorenjsen,  128  Cal.  431,  Wis.  612,  40  N.  W.  487,  1  L.R.A.  771. 
()1  Pac.  68,  79  A.  S.  R.  47,  50  L.R.A.       Note:  Ann.  Cas.  1913D  699. 

55.  3.  Note:  Ann.  Cas.  1913D  700. 

20.  See  Highways;  vol.  13,  pp.  97,  4.  Baltimore  v.  Baltimore  Trust,  etc., 
166  et  aeq.;  Municipal  Corporations,  Co.,  166  U.  S.  673, 17  S.  Ct.  696, 41 U. 
vol.  19,  pp.  846,  847,  1149  et  seq.  S.  (L.  ed.)  1160. 

1.  State  V.  Alabama  City,  etc.,  B. 
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center  of  a  street,  where  it  has  been  obliged  to  lay  it,  in  order  to  per- 
mit a  sewer  to  b?  constructed,  where  there  is  no  sufficient  reason  why 
the  sewer  should  not  be  placed  on  one  side  of  the  center  of  the  street 
without  requiring  the  disturbance  of  the  track.*  On  the  other  hand 
it  has  been  held  that  while  a  municipality  cannot  interfere  capricioualy 
or  iinneeessarily  in  the  street  railway  company's  use  of  its  streets,  it 
is  under  no  obligation  to  incur  the  expense  of  shoring  up  the  rail- 
road track  or  removing  it  to  one  side  of  the  street  while  the  work  of 
constructing  a  sewer  is  being  carried  on,  and  whatever  injury  may 
result  from  the  work  must  be  r^arded  in  law  as  damnum  absque 
injuria.'  The  rights  of  a  street  railway  company  in  a  tunnel  under 
a  navigable  river,  arising  from  its  ownership  of  the  fee  of  the  land 
on  either  side  of  the  river  or  in  its  bed,  are  subject  to  the  paramount 
right  of  navigation  over  the  waters  of  such  river.  Therefore  requir- 
ing a  street  railway  company  to  stand  the  expense  of  lowering,  or,  at 
its  option,  removing,  a  tunnel  constructed  by  it  under  a  river,  which, 
though  not  an  obstruction  to  navigation  when  constructed,  has  since 
become  such  by  reason  of  the  increased  size  of  the  vessels  plying  upon 
that  river,  does  not  deny  it  the  due  process  of  law  guaranteed  by 
the  federal  constitution,  which  requires  that  compensation  be  made 
when  private  property  is  taken  for  public  use,  where  the  ordinance 
under  which  the  tunnel  was  constructed  was  adopted  while  a  statute 
was  in  force  which,  as  construed  by  the  state  courts,  made  it  a  condi- 
tion of  the  construction  of  such  tunnel  that  navigation  should  not  be 
unnecessarily  interrupted.'  The  extension  of  the  limits  of  a  munic- 
ipality over  a  road  on  which  street  railway  tracks  have  been  laid 
under  authority  of  the  county  will  make  such  road  subject  to  an 
existing  ordinance  forbidding  the  tearing  up  of  streets  without  con- 
sent of  the  municipal  authorities.'  An  ordinance  prohibiting  the 
use  of  salt  on  a  street  railway  track  except  on  curves  at  street  corners 
is  not  invalid  as  an  impairment  of  the  franchise  of  a  street  railway 
company,  or  a  restriction  of  the  operation  of  its  road,  merely  because 
it  will  occasion  inconvenience,  or  involve  expense,  or  prevent  the  com- 
pany from  operating  its  road  so  successfully.*  A  general  ordinance 
which  requires  all  street  railways  within  the  city  to  pave,  repave  and 
keep  in  repair  that  part  of  the  street  occupied  by  its  tracks  has  been 

5.  Des  Moines  City  R.  Co.  v.  Dee  86,  60  S.  W.  77,  53  L.R.A.  442. 
Moines,  90  la.  770,  58  N.  W.  906,  26       ».  Chicago  v.  Chicago  Union  Trae- 
L.R.A.  767.  tion  Co.,  199  111.  259,  65  N.  E.  243,  59 

Note:  6  L.R.A.(N.S.)  1028,  1029.      L.R.A.  666;  Consolidated  Traction  Co. 

6.  Kirby  v.  Citizens'  R.  Co.,  48  Md.  v.  Elizabeth,  58  N.  J.  L.  619,  34  Atl. 
168.  30  Am.  Rep.  455.  146,  32  L.R.A.  170;  Fielders  v.  North 

Note:  6  L.R.A. (N.S.)  1028,  1029.       Jersev  St.  R.  Co.,  68  N.  J.  L.  343,  53 

7.  West  Chicago  St.  R.   Co.  v.  H-  Atl.  404,  54  Atl.  822,  96  A.  S.  R.  552, 
linois,  201  U.  S.  506,  26  S.  Ct.  518,  59  L.R.A.  455. 

60  U.  S.  (L.  ed.)  845.  Note:  104  A.  g.  R.  653. 

8.  Westport  V.  MulhoIIand,  159  Mo. 
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held  to  be  an  exercise  of  the  tlaxing  power  and  not  of  the  police  power 
and  therefore  invalid  where  no  le^slative  authori^  existed  for  its 
enactment.  ^^  It  is  clear  that  a  city  cannot,  by  virtue  of  the  police 
power  or  otherwise,  require  a  street  railway  company  to  clean  and 
repair  tiie  street  if  the  real  purpoee  is  merely  to  shift  the  pubhc 
burden  from  itself  to  the  company.  But  where  their  tracks  tend  to 
accumulate  dirt,  and  make  the  crown  of  the  street  Sat,  so  as  to  render 
the  cleaning  of  the  street  much  more  difficult  than  it  otherwise  would 
be,  the  city  may  lawfully,  require  the  company  to  oleac  its  tracks.^' 
As  a  city  cannot  contract  away  its  right  to  exer<ase  its  police  power,^' 
a  municipality  cannot,  in  granting  authority  to  a  street  car  company 
to  operate  cars  in  its  streets,  deprive  itself  of  the  power  to  compel  the 
company  to  clean  the  street  between  its  outer  rails,  if  the  exercise  of 
such  power  is  necessary  to  the  health  and  comfort  of  the  people.** 

68.  Sprinkling. — Legislation  requiring  street  railway  companies  to 
water  their  tracks  operates  for  the  benefit  of  the  public  by  preserv- 
ing the  health  of  the  people  and  promoting  their  comfort,  and  is 
therefore  within  the  power  of  the  municipal  law-making  body.**  An 
ordinance  making  such  a  requirement  does  not  take  the  private 
property  of  street  railway  companies  without  due  process  of  law,**  nor 
is  it  an  unlawful  discrimination  against  such  railways,  for  they  may 
properly  constitute  a  separate  class.**  That  the  installation  and 
maintenance  of  a  system  for  watering  a  street  railway  right  of  way 
would  be  expensive  is  not  a  valid  objection  to  the  enforcement  of  an 
ordinance,  where  it  does  not  appear  to  be  prohibitive,*'  and  an  ordi- 
nance cannot  be  condemned  because  the  ordinary  method  of  laying 
dust  with  water  was  specified  instead  of  oil,  though  the  latter  may  be 

'  10.  Fielders  ▼.  North  Jersey  St.  R.  and  note;  State  v.  Milwaukee  Electric 

Co.,  68  N.  J.  L.  343,  53  Atl.  404,  54  R.,  etc.,  Co.,  144  Wis.  386,  129  N.  W. 

Atl.  822,  96  A.  S.  R.  652,  59  L.R.A.  623,  140  A.  S.  R.  1025. 

455.  Notes:  104  A.  S.  R.  652;  Ann.  Cas. 

11.  Chicago  V.  Chicago  Union  Trae-  1912B  1139. 

tion  Co.,  199  111.  259,  65  N.  E.  243,  59  15.  State  v.  Canal,  etc.,  R,  Co.,  59 
LJt.A.  666.  La.  Ann.  1189,  24  So.  265,  56  L.KA. 

12.  See  supra,  par.  62.  287. 

13.  Chicago  v.  Chicago  Union  Trac-       Note :  Ann.  Cas.  1912B  1139. 

tion  Co.,  199  111.  259,  65  N.  E.  243,  59  16.  City,  etc.,  B.  Co.  v.  Savannah, 
L.R.A.  666.  77  Ga.  731,  4  A.  S.  R.  106;  State  v. 

14.  City,  etc.,  R.  Co.  v.  Savannah,  Milwauke  Electric  R.,  etc.,  Co.,  144 
77  Ga.  731,  4  A.  S.  R.  106;  Chicago  Wis.  386, 129  N.  W.  623, 140  A.  S.  R. 
V.  Chicago  Union  Traction  Co.,  199  111.  1026. 

259,  65  N.  E.  243,  59  L.R.A.  666;  Notes:  36  L.R.A.(N.S.)  235;  Ann. 
State  V.  New  Orleans,  etc.,  R.  Co.,  49  Cas.  1912B  1140. 
La.  Ann.  1571,  22  So.  839,  39  L.R.A.  17.  State  v.  Canal,  etc.,  R.  Co.,  50 
618;  State  v.  Canal,  etc.,  R.  Co.,  60  La.  Ann.  1189,  24  So.  265,  56  L.R.A. 
La.  Ann.  1189,  24  So.  265,  56  L.R.A.  287;  St.  Paul  v.  St.  Paul  City  R.  Co., 
287;  St.  Paul  v.  St.  Paul  City  R.  Co.,  114  Minn.  250,  130  N.  W.  1108,  Ann. 
114  Minn.  250,  130  U.  W.  1108,  Ann.  Cas.  1912B  1136  and  note,  36  L.R.A. 
Cas.  1912B  1136,  36  L.R.A. (N.S.)  235    (N.S.)  235.    See  supra,  par.  63. 
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and  probably  is  more  lasting  and  effective.  Regulations  as  to  sprink- 
ling have  generally  been  sustained,  on  the  ground  that  the  dust  raised 
by  the  cars  was  a  menace  to  residents  and  travelers  along  the  streets. 
Still  such  an  ordinance  may  not  be  unreasonable  in  its  application 
to  the  nonresident  districts,  for  the  health  and  comfort  of  those  rid- 
ing in  the  cars  are  quite  as  important  as  of  those  who  reside  or  travel 
in  the  vioinity.^^  A  restriction  in  a  grant  of  a  street  franchise  pro- 
viding for  the  watering  of  the  entire  street  has  been  held  valid,** 
but  there  is  authority  to  the  effect  that  an  ordinance  is  invalid  which 
requires  a  street  railway  to  sprinkle  the  entire  street  from  curb  to 
curb  along  which  its  line  passes.  There  should  be  a  measure  of  duty 
stated,  so  that  those  upon  whom  it  is  imposed  will  not  be  left  to  con- 
jecture how  much  or  how  little  they  should  do.  So  an  ordinance  has 
been  declared  to  be  invalid  where  the  duty  sought  to  be  imposed  was 
to  "sprinkle"  streets,  without  stating  or  defining  where,  when,  and  in 
what  manner  the  sprinkling  was  to  be  done.'*^ 

69.  Fenders;  Guard  Wires. — ^It  is  well  settled  that  a  city  may 
regulate  the  conduct  of  a  street  railway  company's  business  to  the 
extent  of  requiring  reasonable  safeguards  against  danger,*  and  ordi- 
nances providing  that  street  cars  shall  be  equipped  with  fenders  are 
generally  regarded  as  a  proper  and  reasonable  exercise  of  power 
by  the  city  in  controlling  and  regulating  the  use  of  its  streets.  In 
so  far  as  liiey  are  reasonable  and  practicable,  they  will  be  sustained.* 
The  fact  that  the  precise  kind  of  fender  is  not  specified  does  not 
make  such  an  ordinance  uncertain  or  unreasonable,  for  the  term 
"fender"  is  well  defined  and  readily  understood  as  a  guard  and  pro- 
tection against  danger,  and  it  is  left  to  the  company  using  a  reason- 
able discretion,  and  without  trick  or  evasion,  to  supply  a  proper  and 
reasonable  device  to  satisfy  the  plain  meaning  of  the  ordinance.* 
A  part  of  an  ordinance  requiring  the  fender  to  be  placed  so  near  the 

18.  St.  Paul  V.  St.  Paul  City  R.  Co.,  657;  Fielders  v.  North  Jersey  St.  R. 
114  Minn.  250,  130  N.  W.  1108,  Ann.  Co.,  68  N.  J.  L.  343,  53  Atl.  404.  54 
Cas.  1912B  1136,  36  L.R.A.(N.S.)  Atl.  822,  96  A.  S.  R.  552,  59  L.R.A. 
235.  455;  Tecker  v.  Seattle,  etc,  R.  Co..  60 

19.  Note:  Ann.  Cas.  1912B  1139.  Wash.  570,  111  Pae.  791,  Ann.  Cas 

20.  State  v.  New  Orleans,  etc.,  R.  1912B  842  and  note;  Ashley  v.  Kana- 
Co.,  49  La.  Ann.  1571,  22  So.  839,  39  wha  Valley  Traction  Co.,  60  W.  Va 
L.R.A.  618.  306,  55  S.  E.  1016,  9  Ann.  Cas.  836 

1.  People  V.  Detroit  United  Ry.,  Notes:  104"  A.  S.  R.  646;  L.R.A. 
134  Mich.  682,  97  N.  W.  36,  104  A.  S.  1915A  749. 

R.  626  and  note,  63  L.R.A.  746.  3.  Cape  May,  etc.,  R.  Co.  v.  Cape 

2.  Elkhart  v.  Murray,  165  Ind.  304,  May,  59  N.  J.  L.  396,  36  Ail.  696,  36 
75  N.  E.  593,  112  A.  S.  R.  228,  6  Ajon.  L.R.A.  653;  Cape  May,  ete.,  R.  Co.  v. 
Cas.  748,  1  L.R.A.(N.S.)  940;  Cape  Cape  May,  59  N.  J.  L.  404,  36  Atl. 
May,  etc.,  R.  Co.  v.  Cape  May,  59  N.  678,  36  L.R.A.  657. 

J.  L.  396,  36  Atl.  696,  36  L.R.A.  653;       Notes:  L.R.A.1915A  749;  Ann.  Cas. 
Cape  May,  etc.,  R.  Co.  v.  Cape  May,  1912B  846. 
59  N.  J.  L.  404,  36  Atl.  678,  36  L.R.A. 
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ground  as  to  interfere  with  the  practical  operation  of  the  car  is 
impracticable  and  will  be  declared  void,*  and  an  ordinanra  making 
it  unlawful  to  run  a  street  car  not  equipped  with  a  designated  fender 
or  one  equally  good,  "to  be  approved  by  the  common  council  or  its 
street  committee,"  undertakes  to  vest  an  arbitrary  discretion  which 
the  council  or  its  committee  may  exercise  or  not  at  pleasure,  and  is 
therefore  void.*  As  a  city  can  legislate  only  by  the  jwissage  of  ordi- 
nances in  the  manner  provided  by  law  a  mere  resolution  of  the  cit^' 
council  directing  that  street  cars  shall  be  properly  equipped  with 
fenders  is  of  no  avail.'  There  can  be  no  question  but  that  municipal 
corporations  may  make  all  reasonable  regulations  for  the  location 
and  use  of  electric  wires  in  the  street,  and  require  all  reasonable  safe- 
guards for  the  same.  So  an  ordinance  requiring  a  street  railway 
company,  wherever  its  lines  cross  the  line  of  a  telephone  or  telegraph 
company,  to  protect  such  wires  by  proper  guard  wires  is  a  Valid  one, 
and  applies  not  only  to  new  crossings  but  as  well  to  crossings  existing 
at  the  time  of  its  passage.'' 

70.  Seats  and  Inclosed  Vestibules  for  Hotormea;  Brakes. — ^An 
ordinance  requiring  street  railways  to  place  a  seat  on  the  forward 
platform  of  each  street  car  for  the  use  of  the  motorman  is  a  valid 
exercise  of  police  power,  and  within  a  statute  authorizing  cities  to 
pass  all  such  ordinances  as  may  be  expedient  in  maintaining  the 
peace,  good  government,  health  and  welfare  of  the  city,  its  trade, 
commerce  and  manufactures.*  So  regulations  requiring  inclosed 
vestibules  for  motormen  seem  to  be  regarded  ad  having  a  bearing  on 
the  safety  of  the  passengers  in  that  their  safety  may  become  imperiled 
by  the  motorman  becoming  benumbed  by  cold.*  A  municipality  has 
the  undoubted  power  to  provide  that  every  street  car  shall  be  equij)ped 
with  sufficient  brakes,*"  but  the  courts  are  not  agreed,  however,  on 
the  question  whether  it  may  require  the  use  of  a  particular  kind  of 
brake.  On  the  ground  that  a  city,  in  constructing  and  maintaining 
its  streets,  is  not  bound  to  adopt  the  latest  and  best  devices,  some 
authorities  hold  that  it  cannot  presca-ibe  that  standard  of  public  duty 
for  a  street  railway,  and  in  the  absence  of  express  authority  confer- 
ring the  power  of  enactment,  a  penal  ordinance  which  undertake 
to  enforce  a  higher  standard  than  that  imposed  by  the  principles  of 

4.  Note:  104  A.  S.  R.'  646.  23,  22  L.R.A.  759.     And  see  Elbc- 
Jfotes :  L.R.A.1915A  750 ;  Ann.  Cas.   tbiottt,  vol.  9,  p.  1215  et  seq. 

1912B  846.  8.  Silva  v.  Newport,  150  Ky.  781, 

5.  Elkhart  v.  Murray,  165  Ind.  304,  150  S.  W.  1024,  Ann.  Cas.  1914D  613 
75  N.  E.  593, 112  A.  S.  R.  228,  6  Ann.  and  note,  42  L.R.A. (N.S.)  1060. 
Cas.  748,  1  L.R.A.(N.S.)  940.  9.  Note:  104  A.  S.  R.  646.    And  see 

6.  Note:  Ann.  Cas.  1912B  847.    And  supra,  par.  60. 

see  supra,  par.  63.  10.  State  v.  Trenton,  53  N.  J.  L.  132, 

7.  State  V.  Janesville  St.  R.  Co.,  87  20  Atl.  1076, 11  L.R.A,  410. 
Wis.  72,  57  N.  W.  970,  41  A.  S.  R. 
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the  conmton  law  should  not  be  sustained;  if  a  new  and  different  one 
is  to  be  set,  the  legislature  should  act.**  Other  courts  take  the  view- 
that  a  municipal  regulation  requiring  a  street  railway  to  equip  its 
cars  with  a  certain  class  of  brakes  is  a  proper  exercise  of  its  power 
to  make  reasonable  regulations.**  Although  the  preponderance  of 
oral  testimony  is  to  the  effect  that  aa  ordinance  requiring  air  brakes 
on  street  cars  is  unreasonable,  that  is  not  sufficient  to  justify  the  court 
in  annulling  it  if  there  is  nothing  to  show  that  similar  results  might 
not  be  secured  by  their  use  on  street  cars  as  on  railroad  cars,  since  the 
courts  will  take  judicial  notice  that  such  brakes  ai'e  in  general  use 
on  the  latter,  and  generally  effective.  That  the  equipment  of  street, 
cars  with  air  brakes  will  require  a  large  outlay  of  money  is  not  suffi- 
cient to  nullify  the  ordinance  requiring  it.*' 

71.  Emj^oyees;  Routing;  Schedules;  Speed. — ^It  is  within  the  pow- 
er of  a  municipality  to  require  a  street  railway  company  to  plpce 
a  sufficient  number  of  employees  on  its  cars  to  insure  the  safety  of 
passengers  on  the  cars,  as  well  as  that  of  the  other  users  of  the  street. 
So  an  ordinance  requiring  both  a  driver  and  a  conductor  to  accom- 
pany every  street  car  is  a  proper  exercise  of  the  police  power.**  The 
object  of  such  ordinances  is  to  .procure  the  imdivided  attention  of 
one  man  to  the  propulsion  of  the  car,  in  order  tliat  the  safety  of  the 
passengers  and  those  using  the  streets  may  not  -be  endangered.'* 
The  right  to  regulate  the  routing  of  street  railway  cars  may  bo 
reserved  to  the  municipality  or  particular  officers  thereof,  and  an 
ordinance  requiring  a  street  railway  company  to  display  signs  on 
which  shall  appear  the  destination  of  the  car  and  requiring  it  under 
penalty  to  carry  passei^gers  to  such  place  of  destination  except  in  case 
of  accident  to  the  car  has  been  upheld  as  a  valid  regulation.*'  This 
power  of  regulation  may  be  exercised  to  control  the  time  of  the  run- 
ning of  cars,  and  the  schedule  may  be  changed  from  time  to  time 
as  public  convenience  may  require.*'  Where  a  company's  charter 
requires  it  to  run  its  cars  as  often  as  the  convenience  of  the  passenger.s 
may  require,  an  ordinance  fixing  the  schedule  must  be  considered  in 
the  light  of  the  charter.     Presumptively,   such   an   ordinance  is 

11.  Mahoning,  etc.,  B.  etc,  Co.  v.  v.  Berry,  93  Kv.  43,  18  S.  W.  102ti, 
New  Castle,  233  Pa.  St.  413,  82  Atl.  40  A.  S.  R.  161,  15  L.K.A.  004;  State 
501.  Ann.  Gas.  1913B  658.  v.  Trenton,  .53  N.  J.  L.  132,  20  Atl. 

Note:  L.R.A.1915A  753.  1076, 11  L.R.A.  410;  Fielders  v.  North 

12.  People  V.  Detroit  United  Ry.,  Jersey  St.  R.  Co.,  68  N.  J.  L.  343,  iiS 
134  Mich.  682,  97  N.  W.  36,  104  A.  S,  Atl.  404,  54  Atl.  822.  96  A.  S.  B.  552, 
R.  626,  63  L.B.A.  746.  59  L.R.A.  455. 

Note:  Ann.  Gas.  1913B  660.  Note:  104  A.  S.  R.  650. 

13.  People  v.-  Detroit  United  By.,       16.  Note:  104  A.  S.  B.  649. 

134  Mieh.  682,  97  N.  W.  36, 104  A.  S.  16.  Note:  Ann.  Cas.  1912B  1025. 

R.  626,  63  L.R.A.  746.  17.  Honolulu    Rapid    Transit,    etc.. 

Note:  L.R.A.1915A  753.  Co.  v.  Hawaii,  211  U.  S.  282,  29  S.  Ct. 

And  see  supra,  par.  63.  55,  53  U.  S.  (L.  ed.)  186. 

14.  South  Covington,  etc.,  St.  B.  Co., 
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required  in  the  interests  of  the  public,  toe  whose  ooavenience  rail- 
road companies  hold  and  must  operate  their  franchises;  but  the  pre- 
sumption is  open  to  rebuttal  by  the  company  by  giving  in  evidence 
facta  which  show  that  in  its  case  its  enforcement  would  be  unreason- 
able, and  that  the  convenience  of  the  pubUc  or  of  passengers  diJ  not 
require  such  a  regulation.  So  where  an  ordinance  required  the  run- 
ning of  cars  all  night  it  was  held  to  be  competent  for  the  company 
1o  give  evidence  of  such  facte  as  would  establish,  or  tend  to  establish, 
that  the  convenience  of  passengers  or  of  the  public  did  not  require 
the  running  of  its  cars  during  the  ordinance  hours  q>ecified.  It 
would  not  be  a  sufficient  answer  .to  say  that  the  operation  of  cars  all 
night  was  unprofitable.  The  objection  should  be  upon  the  ground 
that  the  convenience  of  passengers  did  not  require  it.  An  ordinance 
requiring  a  street  railway  to  run  its  cars  during  certain  hours  of  the 
night  is  not  complied  with  by  operating  one  branch  of  its  lines  only, 
leaving  a  parallel  branch  not  in  operation.**  A  municipal  corpora- 
tion, for  the  protection  of  life  and  property,  has  the  unquestionable 
right,  under  its  police  power,  to  adopt  ordinances  limiting  and  regu- 
lating the  speed  of  street  cars  operating  upon  its  streets."  A  general 
municipal  ordinance  limiting  the  speed  of  street  railway  cars  becomes 
effective  in "  territory  subsequently  brought  within  the  municipal 
limits  and  is  admissible  in  evidence  on  the  question  of  the  negligence 
of  the  street  railway  company  in  colliding  with  a  vehicle  at  a  place 
not  within  the  municipal  limits  at  the  time  "the  ordinance  was 
adopted.*"  An  ordinance  requiring  any  person  "riding  or  driving" 
on  a  street  "to  check  up,  or  even  halt,  if  necessary,"  on  approaching 
a  crossing,  so  as  not  to  obstruct,  hinder,  or  endanger  pedestrians,  has 
been  held  not  to  apply  to  a  street  car  operated  by  electricity.* 

72.  Stops,  Warnings  and  Lookouts. — ^In  view  of  the  character  of 
street  cars  as  public  conveyances,  and  the  special  privileges  accorded 
them  in  order  that  they  may  subserve  the  convenience  of  the  public, 
they  obviously  stand  on  a  difiFerent  footing  from  the  ordinary  pri- 

18.  New  York  v.  Dry  Dock,  etc.,  R.  May,  59  N.  J.  L.  396,  36  Atl.  696,  36 
Co.,  133  N.  Y.  104,  30  N.  E.  563,  28  L.R.A.  653;  Cape  May,  etc.,  R.  Co.  v. 
A.  S.  E.  609.  Cape  May,  59  N.  J.  L.  393,  36  Atl. 

19.  Chiciigo,  etc.,  R.  Co.  v.  Whiting,  679,  36  L.R.A.  656;  Tielders  v.  North 
otc,  St.  R.  Co.,  139  Ind.  297,  38  N.  E.  Jersey  St.  R.  Co.,  68  N.  J.  L.  343,  53 
tm.  47  A.  S.  R.  264,  26  L.R.A.  337;  Atl.  404,  54  Atl.  822,  96  A.  S.  R.  552, 
Silva  V.  Newport,  150  Ky.  781,  150  S.  59  L.R.A.  455;  Ashley  v.  Kinawha 
W.  1024,  Ann.  Cas.  1914D  613,  42  Valley  Traction  Co.,  60  W.  Va.  306, 
L.R.A.(N.S.)  1060;  Donovan  v.  Cob-  55  S.  E.  1016,  9  Ann.  Cas.  836. 
Tiecticut  Valley  St.  R.  Co.,  213  Mass.  Note:  104  A.  S.  R.  640,  651. 

99,  99  N.  E.  956,  Ann.   Cas.  1913E       20.  Deneen  v.  Houghton  County  Si 

1099;  Sluder  v.  St.  Louis  Transit  Co.,  R.  Co.,  150  Mich.  235, 113  N.  W.  1126, 

189  Mo.  107,  88  S.  W.  648,  5  L.R.A.  13  Ann.  Cas.  134. 
(N.S.)  186  and  note;  State  v.  Trenton,       1.  Citizens'  R:  Co.  v.  Ford,  93  Tex. 

53  N.  J.  L.  132,  20  Atl.  1076, 11  L.R.A.  110.  53  S.  W.  575,  46  L.R.A.  467. 
410;  Cape  May,  etc.,  R.  Co.  v.  Cape 
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vate  vehicle,  and  are  subject  to  public  regulation  as  to  the  points  at 
which  they  shall  be  required  to  st(^.  The  common  custom  of  fre- 
quent stops,  and  at  street  comers,  is  enough  to  demonstrate  that 
an  ordinance  requiring  the  stoppage  of  cars  at  street  intersec- 
tions is  not  in  itself  unreasonable.*  Likewise  the  regulation  as  to 
the  side  at  which  the  car  shall  stop  is  obviously  a  matter  for 
the  city  council;  the  burden  imposed  on  the  company  is  appar- 
ently the  same  whether  the  car  is  required  to'  stop  on  the  near 
or  the  far  side.'  An  ordinance  requiring  electric  cars  to  come  to 
a  full  stop  at  each  street  before  crossing  it  is  valid.*  So  munic- 
ipal ordinances  have  been  upheld  which-  required  the  conductor 
of  a  street  car  to  go  across  the  tracks  of  a  steam  railroad  in 
advance  of  his  car,  and  prohibited  the  motorman  from  moving  the 
car  across  the  track  until  he  was  signaled  so  to  do  by  the  conductor 
from  the  opposite  side  of  the  track.*  An  ordinance  may  require 
under  given  conditions  that  a  street  car  must  stop  at  the  end  of  any 
block,  or  at  the  middle  of  long  blocks,  or  at  railroad  crossinp,  or  at 
places  where  fire  engines  may  suddenly  emerge.  But  a  requirement 
that  a  car  must  stop  at  every  point  at  which  a  passenger  may  wish  to 
enter  or  alight  would  be  dratructive  not  only  of  the  purposes  for 
which  the  corporation  was  authorized  to  transact  business,  but  would 
also  completely  demoralize  traffic,  and  would  be,  the  authorities  gen- 
erally agree,  without  legal  force.*  Although  it  has  been  said  that 
an  interurban  railway  is  subject  to  the  same  obligations  and  duties 
as  a  street  railroad  while  operating  its  line  within  a  village  or  city, 
an  examination  of  the  cases  leads  to  the  conclusion  that  this  is  not 
strictly  accurate.  While  it  may  be  proper  to  compel  a  city  street 
railway  to  stop  its  cars  at  every  street  crossing,  it  would  be  impropet 
to  compel  an  interurban  railway,  whose  very  reason  and  purpose  in 
existing  is  the  rapid  transportation  of  persons  from  one  town  to 
another,  to  stop  at  every  street  crossing,  as  to  do  so  would  seriously 
hamper  and  possibly  destroy  its  usefulness  and  the  purpose  of  its 
origin.'     An  ordinance  is  clearly  reasonable  which  provides  that 

2.  Excelsior  v.  Minneapolis,  etc.,  R.  L.R.A.  657;  Fielders  v.  North  Jersey 
Co.,  108  Minn.  407, 120  N.  W.  526, 122  St.  R.  Co.,  68  N.  J.  L.  343,  53  Atl.  404, 
N.  W.  486,  133  A.  S.  R.  455,  17  Ann.  54  Atl.  822,  96  A.  S.  R.  552,  59  L.R.A. 
Cas.  550,  24  L.R.A.(N.S.)  1035;  Cape  455. 

May,  etc.,  R.  Co.  v.  Cape  May,  59  N.  Note:  Ann.  Cas.  1914D  1092. 

J.  L.  404,  36  Atl.  678,  36  L.RA^.  657;  5.  Note:  17  Ann.  Cas.  552. 

Camden  v.  Public  Service  R.  Co.,  84  6.  Excelsior  v.  Minneapolis,  etc.,  R. 

N.  J.  L.  305,  86  Atl.  447,  Ann.  Cas.  Co.,  108  Minn.  407,  120  N.  W.  526, 

1914D  1090.  122  N.  W.  486,  133  A.  S.  R.  455,  17 

3.  Camden  v.  Public  Service  R.  Co.,  Ann.  Cas.  550,  24  L.R.A.(N.S.)  1035. 
84  N.  J.  L.  305,  86  Atl.  447,  Ann.  Cas.  7.  Excelsior  v.  Minneapolis,  etc., 
1914D  1090.  R.  Co.,  108  Minn.  407,  120  N.  W.  526, 

4.  Cape  May,  etc.,  R.  Co.  v.  Cape  122  N.  W.  486,  133  A.  S.  R.  455,  17 
May,  59  N.  J.  L.  404,  36  Atl.  678,  36  Ann.  Cas.  550,  24  L.R.A. (N.S.)  1035; 
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lights  and  signals  of  warning  shall  be  carried ;  *  but  on  ordinance 
requiring  a  bell  on  each  street  car  to  be  rung  continuously  when  the 
car  is  in  motion  upon  the  street  has  been  declared  to  be  unreasonable 
and  void.*  A  municipal  ordinance  requiring  drivers  of  street  cars 
to  stop  their  cars  and  ring  their  gongs  At  a  specified  distance  from 
the  intersection  of  any  street  railway  or  steam  railway  track  with  the 
track  on  which' said  car  is  traveling  is  reasonable  and  valid.*"  The 
term  "street  crossing"  as  used  in  an  ordinance  requiring  a  bell  to  be 
runt;  by  street  car  operatives  when  a  certain  distance  from  any  street 
crossing  requires  the  ringing  of  the  bell  where  one  street  intersects 
another,  although  it  terminates  at  the  point  of  intersection.'*  Since 
the  adoption  of  electricity  and  cables  as  the  motive  power,  the  d;uiger 
to  pedestrians  and  those  traveling  in  vehicles  on  the  streets  is  greatly 
multiplied;  and  it  is  a  wise  and  salutary  provision  that  requires  the 
molorman  in  charge  of  these  ponderous  and  rapidly  moving  cars  to 
watch  carefully  that  they  do  not  run  over  pedestrians,  old  men, 
women,  and  children,  who  have  an  equal  right  to  the  use  of  the 
streets;  and  such  an  ordinance  falls  clearly  within  the  police  power.*- 
73.  Enforcement. — A  performance  of  conditions  beneficial  to  a 
municipality,  on  which  a  street  railway  company  is  expressly  required 
to  accept  from  municipal  authorities  the  privilege  of  using  the  streets, 
is  not  the  performance  of  a  mere  private  contract,  but  is  the  perform- 
ance of  a  duty  to  the  public  which  may  be  compelled  by  mandamus.** 
Thus  whore  it  is  the  duty  of  a  street  railway  imposed  by  ordinance 
to  guard  telephone  wires  crossing  its  lines,  there  is  no  adequate  rem- 
edy in  such  a  case,  except  by  the  writ  of  mandamus  to  compel  the 
c(juipany  (o  do  what  it  is  clearly  right  for  it  to  do,  and  the  telephone 
company  has  the  right  -to  compel  it  to  do.  The  enforcement  of  a 
penalty  would  not  cure  the  mischief.**  But  a  writ  of  mandamus  to 
<;ompcI  a  railroad  corporation  to  do  a  particular  act  in  constructing 
its  road  or  buildings,  or  in  running  its  trains,  can  be  issued  only  when 
there  is  a  si)ccific  legal  duty  on  its  part  to  do  that  act,  and  clear  proof 
of  a  breach  of  that  duty.  So  where  a  schedule  has  not  been  fixed  by 
local  authorities  the  enforcement  of  the  continuance  by  a  street  rail- 
way company  of  a  schedule  previously  maintained  by  it  on  certain 

Towiisend  v.   Circleville.  78  Ohio  St.  380;  Sluder  v.  St.  Louis  Transit  Co., 

122,  84N.  E.  792. 16L.R.A.(N.S.)  014.  189  Mo.  107,  88  S.  W.  648,  5  L.R.A. 

Note:  104  A.  S.  R.  651.  (N.S.)  186  and  note. 

8.  State  V.  Trenton,  53  N.  J.  L.  132,  Note:  104  A.  S.  R.  648. 

20  Atl.  1070,  11  L.R.A.  410.  13.  People  v.  Suburban  R.  Co.,  178 

Note:  104  A.  S.  R.  655.  El.  594,  53  N.  E.  349,  49  L.R.A.  &50. 

9.  Notes:  104  A.  S.  R.  650;  20  Ann.  And  see  Mandamus,  vol.  18,  p.  152 
Cas.  153.  et  seq. 

10.  Note:  20  Ann.  Cas.  156.  14.  State  v.  Janesville  St.  R.  Co..  87 

11.  Note:  104  A.  S.  R.  055.  Wii  72,  57  N.  W.  970,  41  A.  S.  R." 

12.  Sclimidt  V.  St.  Louis  R.  Co..  149  23,  22  L.R.A.  759. 
Mo.  209,  50  S.  W.  921,  73  A.  S.  R. 
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of  its  lines,  upon  the  ground  that  the  public  convenience  demands 
such  a  schedule,  is  not  within  the  limits  of  the  judicial  power,  and 
is  totally  inconsistent  with  the  power  to  regulate  the  management 
of  the  street  railway  in  this  respect,  which  is  ultimately  vested  in 
the  local  authorities.**  The  interest  of  a  citizen  in  having  the  right 
of  the  pubhc  enforced  under  an  ordinance  limiting  the  rates  of  fare 
to  be  charged  by  a  street  railway  company  is  sufficient  to  enable  him 
to  be  a  I'elator  in  a  petition  for  mandamus  to  enforce  it.  A  street 
railway  couipany  whicli  takes  and  retains  all  the  advantages  and 
benefits  of  an  ordinaiico  under  which  it  is  permitted  to  operate  its 
road  in  the  streets  cannot  escape  the  performance  of  duties  to  the 
public  imposed  upon  it  by  the  ordinance,  on  the  ground  that  the 
ordinance  and  the  duties  imposed  by  it  are  ultra  vires  both  the  munic- 
ipality and  the  railway  company.**  Tlie  power  to  enact  an  ordinance 
involves'  all  the  incidents  necessary  to  give  effect  to  it.  Therefore,  a 
municipality  has  an  implied  power,  irrespective  of  statutory  author- 
ity, to  provide  for  the  enforcement  of  its  ordinances  by  reasonable 
and  proper  fines.''  Thus  the  power  to  require  a  street  railroad  com- 
pany to  sell  tickets  on  each  car  includes  the  power  to  enforce  the  ordi- 
nance by  fine.*^  ^Ind  it  has  been  held  that  an  ordinance  making  the 
running  of  street  cars  in  city  streets  for  any  purpose  not  authorized 
by  the  company's  franchise  a  misdemeanor,  subjecting  the -offender 
and  the  officers  causing  the  operation  to  a  fine  of  not  less  than  $95,  or 
t-o  imprisonment  of  not  less  than  two  months,  is  not  in  excess  of  the 
jjowcr  of  the  city  over  its  streets,  and  is  not  so  unreasonable  that  the 
court  will  declare  it  void.*®  A  street  car  may  be  sent  back  to  l,he 
barn  for  failure  to  comply  with  an  ordinance  requiring  it  to  have 
both  a  driver  and  conductor.  Such  an  act  is  not  an  enforcement  of 
the  ordinance  and  the  infliction  of  punishment  therefor  without  a 
trial,  but  merely  removes  a  nuisance  from  the  street,  and  the  ordi- 
nance may  properly  provide  for  such  return.*"  But  if  a  city,  in  an 
effort  to  enforce  an  ordinance,  threatens  to  take  the  employees  of  the 
street  railway  off  the  cars  and  thereby  stop  the  service,  equity  may 
interfere  by  enjoining  the  municipality,  if  the  ordinance  is  invalid.' 
And  although  it  may  bo  the  duty  of  a  railway  company  to  stop  its 

15.  Honolulu  Rapid  Transit,  etc.,  Co.,  95  Mich.  456,  54  N.  W.  958,  35 
Co.  V.  Hawaii,  211  U.  S.  282,  29  S.    A.  S.  R.  580,  20  L.EA.  79. 

Gt.  55,  63  U.  S.   (L.  ed.)   186.  19.  St.  Louis,  etc.,  R.  Co.  v.  Kirk- 

16.  People  V.  Suburban  R.  Co.,  178  wood,  159  Mo.  239,  60  S.  W.  110,  53 
HI.   594,   53   N.    E.    349,   49   L.R.A.   L.R.A.  300. 

650.  20.  South    Covington,   etc.,    St.   R. 

17.  Detroit  v.  Ft.  Wayne,  etc.,  R.  Co.  v.  Berry.  93  Ky.  43,  18  S.  W. 
Co.,  95  Mich.  456,  54  N.  W.  958,  35  1026,  40  A.  S.  R.  161,  15  L.R.A.  604. 
A.  S.  R.  580,  20  L.R.A.  79.  1.  Mahoning,   etc.,   R.   etc.,   Co.   v. 

Note:  104  A.  S.  R.  657.  New  Castle,  233  Pa.  St.  413,  82  Atl. 

18.  Detroit  v.  Fort  Wayne,  etc.,  R.    501,  Ann.  Cas.  1913B  658. 
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cars  at  street  intersections,  it  does  not  follow  that  the  city  may 
imprison  the  conductor  in  charge  of  one  of  the  cars  for  a  failure  so 
to  do.  The  right  of  the  city  to  regulate  the  operation  of  cars  over 
tho  railway  by  penal  ordinances  depends  upon  the  extent  of  the 
police  power  that  is  granted  to  it  by  the  legislature.'  In  a  prosecution 
for  violation  of  an  ordinance  requiring  street  cars  to  stop  for  pas- 
sengers at  the  intersection  of  all  cross  streets,  it  is  no  defense  tiiat 
the  person  signaling  the  car  to  stop  was  a  poUceman  acting  as  a 
detective  for  the  purpose  of  securing  evidence  of  a  violation  of  the 
ordinance,  without  any  bona  fide  desire  to  become  a  passenger.* 

VI.  Rights  of  Abutting  Owners 

74.  Street  Railways  as  Obstruction  or  Additional  Serritude. — ^It 

is  well  settled  in  most  of  the  states  that  a  railroad  construdled  in  a 
street  or  highway  and  operated  by  steam  in  the  usual  manner  imposes 
a  new  servitude  and  entitles  the  owner  of  the  fee  to  an  additional 
compensation ;  *  and  it  was  at  first  thought  that  the  placing  of  a  fixed 
track  of  rails  in  a  street,  on  which  street  cars  were  to  be  operated,  was 
an  unwarranted  obstruction  of  the  street,  though  the  cars  were  drawn 
by  horses  or  mules ;  but  all  the  courts  held  that  it  was  not  an  unwar- 
ranted obstruction,  but  was  a  means  of  facilitating  public  travel 
along  the  street,  and  was  therefore  not  a  nuisance  but  an  improved 
mode  of  use  of  the  street  for  the  purpose  intended.'  In  a  few  juris- 
dictions the  view  was  adopted  that,  while  it  was  not  a  permanent 
obstruction,  yet  it  was  an  additional  servitude  imposed  upon  the 
highway,  as  to  which  the  abutting  owner  was  entitled  to  compensa- 

2.  Townaend  v.  Ciroleville,  78  Ohio  Co.,  125  Mass.  515,  28  Am.  Rep.  264 
St.  122,  84  N.  E.  792, 16  L.R.A.(N.S.)  and  note;  Newell  v.  Minneapolis,  etc., 
914.  R.  Co.,  35  Minn.  112,  27  N.  W.  839, 

3.  Camden  v.  Public  Service  R.  Co.,  59  Am.  Rep.  303;  State  v.  Corrigan 
84  N.  J.  L.  305,  86  Atl.  447,  Ann.  Consol.  St.  R.  Co.,  85  Mo.  263,  55 
Cas.  1914D  1090.  And  see  Crikikal  Am.  Rep.  361;  Hinchman  v.  Patei^ 
Law,  vol.  8,  p.  126  et  seq.  son  Horse  R.  Co.,  17  N.  J.  Eq.  75, 

4.  Tapgart  v.  Newport  R.  Co.,  16  86  Am.  Dec.  252;  Citizens'  Coach  Co. 
R.  I.  668,  19  Atl.  326,  7  L.R.A.  205.  v.  Camden  Horse  R.  Co.,  33  N.  J.  Eq. 
See  Eminent  Domain,  vol.  10,  p.  101  267,  36  Am.  Rep.  542;  In  re  Phila- 
et  seq.  delphia,  etc.,  R.  Co.,  6  Whart.  (Pa.) 

5.  Birmingham  R.,  etc.,  Co.  v.  25,  36  Am.  Dec.  202;  Taggart  v.  New- 
Smyer,  181  Ala.  121,  61  So.  354,  Ann.  port  St.  R.  Co..  16  R.  I.  668,  19  Atl. 
Cas.  1915C  863,  47  L.R.A.(N.S.)  597;  326,  7  L.R.A.  205;  Texas,  etc.,  R.  Co. 
Southern  R.  Co.  v.  Atlantic  R.,  etc.,  v.  Rosedale  St.  R.  Co.,  64  Tex.  80,  53 
Co.,  Ill  Ga.  679,  36  S.  E.  873,  51  Am.  Rep.  739;  Zehren  v.  Milwaukee 
L.R.A.  125;  Eichels  v.  Evansville  St.  Electric  R.,  etc.,  Co.,  99  Wis.  83, 
R.  Co.,  78  Ind.  261,  41  Am.  Rep.  561;  74  N.  W.  538,  67  A.  S.  R.  844,  41 
Snvder  v.   Ft.   Madison   St.   R.   Co.,  L.R.A.  575. 

105  la.  284,  75  N.  W.  179,  41  L.R.A.  Notes:  14  A.  S.  R.  569;  4  Ann.  Cas. 
345;    Atty.-Gen.    v.    Metropolitan    R.    450. 
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tion,*  bat  nearly  all  the  courts  have  held  that  it  is  not  even  an  addi- 
tional servitude,  and  that  the  abutting  owner  is  not  entitled  to  com- 
pensation by  reason  of  the  construction  of  a  street  car  track  at  grade 
in  the  street,  and  this  is  generally  held  to  be  true  regardless  of  tiie 
motive  power  and  in  the  operation  of  the  road.'  The  question 
whether  a  new  method  of  using  a  street  for  public  travel  results  in 
the  imposition  of  an  additional  burden  upon  the  fee  must  be  deter- 
mined by  the  use  which  such  method  makes  of  the  street,  and  not  by 
the  motive  power  which  it  employs  in  such  use,*  and  an  abutting 
owner  is  not  entitled '  to  compensation  though  the  motive  power  to 
be  used  is  steam  operating  through  an  inclosed  motor,  which  does 
not  give  off  «noke  or  steam.'  If  one  street  railway  line  is  for  the 
purpose  of  facilitating  travel,  and  imposes  no  additional  burden  upon 
the  abutting  owner,  nor  a  new  servitude  upon  the  land,  for  which  the 
owner  is  entitled  to  compensation,  but  is  only  an  improved  method 
of  using  the  street  for  public  travel,  then  two  Unes  or  a  double  track- 
ing of  the  same  line,  provided  the  public  travel  justifies  and  demands 
the  same,  must  fall  within  the  same  category.*"  So  also  the  main- 
tenance and  use  of  switches  and  curves,  which  are  a  necessary  inci- 


6.  Birmingbam  R.,  etc.,  Co.  v. 
Smyer,  181  Ala.  121,  61  So.  354,  Ann. 
Caa.  1915C  863,  47  L.B.A.(N.S.)  597 
(stating  this  to  be  the  view  obtaining 
in  some  states  but  holding  to  the  con- 
trary) ;  Jaynes  v.  Omaha  St.  R.  Co., 
53  Neb.  631,  74  N.  W.  67,  37  L.R.A. 
751,  criticised  in  La  Crosse  City  R. 
Co.  V.  Higbee,  107  Wis.  389,  83  N. 
W.  701,  51  L.R.A.  923;  East  End  St. 
R.  Co.  V.  Doyle,  88  Tenn.  747, 13  S.  W. 
936,  17  A.  S.  R.  933,  9  L.R.A.  100 
and  note.  And  see  Eminent  Douain, 
vol.   10,  p.   107. 

7.  Birmingham  B.,  etc.,  Co.  v. 
Smyer,  181  Ala.  121,  61  So.  354,  Ann. 
Cas.  1915C  863,  47  L.R.A.(N.S.)  597; 
Denver,  etc.,  R.  Co.  v.  IJannegan,  43 
Colo.  122,  95  Pac.  343,  127  A.  S.  R. 
100,  16  LJl.A.(N.S.)  874;  Barsaloux 
V.  Chicago,  245  111.  598,  92  N.  E.  525, 
19  Ann.  Cas.  255;  Mordhurst  v.  Ft. 
Wayne,  etc.,  Traction  Co.,  163  Ind. 
268,  71  N.  E.  642,  106  A.  S.  R.  222, 
2  Ann.  Cas.  967,  66  L.R.A.  105;  Louis- 
ville Bagging  Mfg.  Co.  v.  Central  Pass. 
R.  Co.,  95  Kv.  50,  23  S.  W.  592,  44 
A.  S.  R.  203;  Romer  v.  St.  Paul  City 
R.  Co.,  75  Minn.  211,  77  N.  W.  825,  74 
A.  S.  R.  455;  State  v.  Duluth  Gas, 
etc.,  Co.,  76  Minn.  96,  78  N.  W.  1032, 


57  L.R.A.  63;  St.  Paul  v.  Great  North- 
em  R.  Co.,  138  Minn.  25,  163  N.  W. 
788,  L.R.A.1917F  485;  In  re  Phila- 
delphia, etc.,  R,  Co.,  6  Wbart  (Pa.) 
25,  36  Am.  Dec.  202;  Taggart  v.  New- 
port St.  R.  Co.,  16  R.  I.  668,  19  Atl. 
326,  7  L.R.A.  205;  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.,  9  Utah  31, 
33  Pac.  229,  24  L.R.A,  610;  HaU  v. 
Ogden  City  St.  R.  Co.,  13  Utah  243, 
44  Pac.  1046,  57  A.  S.  R.  726;  Front 
St.  Cable  R.  Co.  v.  Johnson,  2  Wash. 
112,  25  Pac.  1084,  11  L.R.A.  693; 
Zehren  v>  Milwaukee  Electric  R.,  etc 
Co.,  99  Wis.  83,  74  N.  W.  538,  67 
A.  S.  R.  844,  41  L.R.A.  575. 

Notes:  L.R.A.1915D  843;  4  Ann. 
Cas.  450;  Ann.  Cas.  1913C  582. 

And  see  Eminent  Domain,  vol.'  10, 
p.  106  et  seq. 

8.  Chicago,  etc.,  R.  Co.  v.  West  Chi- 
cago St.  R.  Co.,  156  111.  255,  40  N. 
E.  1008,  29  L.R.A.  485;  Rafferty  v. 
Central  Traction  Co.,  147  Pa.  St.  579, 
23  Atl.  884,  30  A.  S.  R.  763. 

9.  Newell  v.  Minneapolis,  etc.,  R. 
Co.,  35  Minn.  112,  27  N,  W.  839,  59 
Am.  R«p.  303. 

10.  Birmingham  R.,  etc.,  Co.  v. 
Smyer,  181  Ala.  121,  61  So.  3.'>4,  Ann. 
Caa.  I915C  863,  47  L.R.A.(N.S.)  697. 


R.  C  L.  Vol.  XXV.— 76. 
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dent  to  the  operation  of  a  street  car  aystem,  are  a  proper  street  use 
and  not  an  additional  burden  thereon.**  But  while  a  street  railway 
is  a  proper  street  use,  it  must  be  understood  that  only  a  reasonable  por- 
tion of  a  street  may  be  devoted  to  the  purposes  of  a  street  railway, 
and  the  authorities  have  no  right  to  devote  the  entire  street  to  such  a 
purpose.*'^ 

75.  Elevated,  Interuxban  and  Fre^t  Railways. — ^In  some  juris- 
dictions it  is  held  that  the  general  rule  that  a  street  railway  is  not 
an  obstruction  or  additional  servitude  applies  to  the  pillars  used  in 
constructing  elevated  roads,  and  that  there  is  bo  distinction  between 
the  use  of  streets  for  elevated  railroads  in  this  regard  and  surface 
roads.**  The  weight  of  authority,  however,  is  to  the  effect  that  ele- 
vated railroads  do  amount  to  an  additional  ser\'itude  and  that  the 
abutting  owners  are  entitled  to  compensation.**  And  it  has  been 
held  that  the  abutters  upon  a  public  street,  claiming  title  to  their 
premises  by  grant  from  the  municipal  authorities,  which  contains 
a  covenant  that  a  street  to  be  laid  out  in  front  of  such  property  shall 
forever  thereafter  continue  for  the  free  and  common  passage  of  and 
as  a  public  street  and  way  for  the  inhabitants  of  said  city,  and  all 
others  passing  and  returning  through  or  by  the  same,  in  like  manner 
as  the  other  streets  of  the  same  city  now  are  or  lawfully  ought  to  be, 
acquire  an  easement  in  the  bod  of  the  street  for  ingress  and  egress 
to  and  frjom  thoir  premises,  and  also  for  the  free  and  uninterrupted 
passage  and  circulation  of  light  and  air  through  and  over  such  street 
for  the  benefit  of  property  situated  thereon.**  The  erection  of  an 
elevated  railroad,  the  use  of  which  is  intended  to  be  permanent,  in  a 
public  street,  and  upon  which  cars  are  propelled  by  steam  engines, 
generating  gas,  steam,  and  smoke,  and  distributing  in  the  air  cinders, 
dust,  ashes,  and  other  noxious  and  deleterious  substances,  and  inter- 
rupting the  free  passage  of  light  and  air  to  and  from  adjoining 
premises,  COTistitutes  a  taking  of  the  easement,  and  its  appropriation 
by  the  railroad  corporation,  rendering  it  liable  to  the  abutters  for  the 
damages  occasioned  by  such  taking.**     The  authoi'ities  are  in  con- 

11.  Romer  v.  St.  Paul  City  R.  Co.,   vol.  10,  p.  105. 

75  Minn.  211,  77  N.  W.  825,' 74  A.  S.  15.  Story  v.  New  York  El.  R.  Co., 

R.  4.55.  90  N.  Y.  122,  43  Am.  Rop.  146. 

12.  Dooly  Block  v.  Salt  Lake  Rapid  Note:  1  L.R.A.(N.S.)  117-120. 
Transit  Co.,  9  Utah  31,  33  Pac.  229,  16.  Story  v.  New  York  El.  R.  Co., 
24  L.R.A.  610.  90    N.    Y.    122,   43    Am.    Rep.    146; 

13.  Barsaloux  v.  Chicago,  245  111.  Drucker  v.  Manhattan  R.  Co.,  106  N. 
598,  92  N.  E.  525,  19  Ann.  Cas.  255.  Y.  157,  12  N.  E.  568,  60  Am.  Rep. 
And  see  Eminent  Domain,  vol.  10,  437;  Galway  v.  Metropolitan  El.  R. 
p.  105  et  seq.  Co.,   128  N.  Y.  132,  28  N.  E.  479, 

14.  Rourke  v.  Holmes  St.  R.  Co.,  13  L.R.A.  788. 

221  Mo.  46,  119  S.  W.  1094, 133  A.  S.       Note:  1  L.R.A.(N.S.)   117-120. 
R.  468.    And  see  Eminent  Domain. 

1202 


Digitized  by 


Google 


25  R.  C.  L.  STREET  RAILWAYS  §  76 

flict  as  to  whether  an  interurban  railway  constitates  an  additional 
aervilude  on  the  streets  through  which  it  passes,  and  also  as  to  wheth- 
er an  electric  railway  company  established  solely  or  principally  for 
the  purpose  of  carrying  freight  can  construct  ite  tracks  on  a  public 
street  without  compensating  the  owner  of  the  fee.  These  questions  i 
are  discussed  at  length  elsewhere  in  this  work.*' 

76.  Right  to  Damages  for  Interference  with  Property. — It  is  the 
duty  of  a  street  railway  company  so  to  construct  and  operate  its 
railway  as  not  to  interfere  unnecessarily  with  the  right  of  abultinji 
property  owncra  to  use  and  enjoy  their  property,**  but  an  abutting 
owner  is  not  entitled  to  compensation  except  where  some  private 
right  is  impaired.*'  The  inconvenience  or  loss  which  others  may 
suffer  from  the  adoption  of  a  mode  of  locomotion  authorized  by  law, 
which  is  carefully  and  skilfully  employed,  and  which  does  not 
destroy  or  impair  the  usefulness  of  a  street  as  a  public  way,  is  not 
sufRcMont  cause  for  a  recovery,  unless  there  is  some  statute  which 
makes  it  actionable.**  The  owner  of  land  abutting  on  a  street  has 
however  such  an  easement  in  the  street  as  enables  him  to  insist,  as 
against  a  street  railroad  company,  that  it  shall  be  devoted  to  such  use 
only  as  is  consistent  with  its  purposes  as  a  public  street.*  So  the  use  of 
steam  as  motive  power  in  the  movement  of  street  cars  on  a  street  on 
which  the  company  has  no  legal  right  to  use  it  is  in  the  nature  of  a 
nuisance,  where  the  manner  of  such  use  has  the  effect  to  molest  an 
abutting  owner  in  the  use  and  enjoyment  of  his  premise?,  and  he 
may  recover  damages  for  the  injury  thereby  caused  to  him;  and  if 
such  use  depreciates  the  rental  value  of  his  premises,  the  deprecia- 
tion is  a  proper  measure  of  his  damages.*  Laying  a  street  railway 
track  under  authority  of  the  municipal  corporation  so  near  a  side- 
walk the  title  to  which  is  in  the  municipality,  at  a  point  where  streets 
intei-scct  at  an  acute  angle,  that  passing  cars  will  overhang  it  a  few 
inches,  gives  no  right  of  action  to  the  abutting  owner  where  his  right 
of  ingress  to  and  egress  from  his  property  is  not  impaired.*  An 
abutting  lot  owner  has  no  sufficient  ground  to  complain  of  the  erec- 
tion and  maintenance  of  street  railway  poles  in  the  street  in  front  of 

17.  See  Eminent  Domain,  vol.  10,  838,  17  L.R.A.  674. 

p.  109  et  seq.  1.  Mahady  v.  BushwicJt  R.  Co.,  91 

18.  Snyder  v.  Ft.  Madison  St.  R.  N.  Y.  148,  43  Am.  Rep.  C61;  Hussner 
Co.,  10.5  la.  284,  75  N.  W.  179,  41  v.  Brooklvn  Citv  R.  Co.,  114  N.  Y. 
L.R.A.  345.  433,  21  N.  E.  1002,  11  A.  S.  R.  679 

19.  Aslil.and,    etc..    St.    R.    Co.  v.    tmd  note. 

Faulkner,  106  Ky.  332,  45  S.  W.  235,  2.  Hussner  v.  Brooklyn  City  B.  Co., 

51  S.  W.  806,  43  L.R.A.  554;  Hobart  114  N.  Y.  433,  21  N.  E.  1002, 11  A.  S. 

V.   Milwankefe   City  R.   Co.,  27  Wis.  R.  679. 

194,  9  Am.  Rep.  461.  3.  Hester  v.  Durham  Traction  Co., 

20.  Hudson  River  Telephone  Co.  v.  138  N.  C.  288,  50  S.  B.  711,  1  L.R.A. 
Waten-liet  Turnpike,  etc.,  R.  Co..  135  (N.S.)  981  and  note. 

N.  Y.  393,  32  N.  E.  148,  31  A.  S.  R. 
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his  premises  if  they  are  properly  placed,  and  this  is  true  whether  he 
owns  the  fee  of  the  street  or  not.  But  the  poles  must  not  be  so  placed 
as  to  interfere  unnecessarily  with  the  right  of  an  abutting  owner  to  use 
and  enjoy  his  property,  and  if  they  are  he  may  maintain  an  action 
for  damages.*  To  escape  liability  for  a  nuisance  created  incidentally 
to  an  act  the  performance  of  which  is  authorized  by  statute,  it  must 
appear  that  the  particular  act  complained  of,  and  immunity  from  its 
consequences,  were  within  the  contemplation  of  the  legislature  at  the 
time  of  enacting  the  statute.  So  a  grant  of  power  to  an  electric 
street  car  company  to  construct  and  operate  its  road  in  a  city  gives 
no  authority  to  locate  its  power  house  where  it  will  be  a  nuisance,  nor 
so  to  locate  it  as,  by  its  use,  unreasonably  to  interfere  with  and  dis- 
turb the  peaceable  and  comfortable  enjoyment  of  others  in  their 
property ;  and  if  injury  is  inflicted  upon  others  by  such  location  and 
operation  of  a  power  house,  the  company  must  respond  in  damages.' 
On  the  other  hand  it  has  been  held  that  where  the  exclusive  busi- 
ness of  a  street  car  company  is  the  carrying;  of  passengers  within 
the  liniits  of  a  city,  and  its  duty  to  the  public  requires  that  its  car 
bams  shall  be  so  located  that  it  can  promptly  get  its  cars  upon  its 
lines  for  the  purpose  of  serving  the  public,  and  it  is  not  authorized 
to  locate  its  bams  outside  the  city,  the  location  of  a  barn  in  a  resi- 
dence portion  of  a  city  is  not  improper  or  unreasonable,  and  is  not  an 
actionable  nuisance.*  Where  a  street  railway  company  unreasonably 
uses  a  street  in  a  city  for  storing  and  switching  cars,  to  the  special 
injury  of  an  abutting  landowner,  the  latter  may  maintain  an  action 
therefor  against  the  company  although  the  fee  of  the  street  is  in  the 
city.' 

77.  Interference  with  Ingress  and  Egress. — Legislative  authority 
to  a  municipal  corporation  to  permit  private  corporations  to  construct 
and  operate  street  car  lines  upon  a  street  must  be  exercised  within 
the  limits  of  reasonable  discretion,  and  not  so  as  materially  to  injure 
the  means  of  access  to  property  of  abutters.*  Where  the  location  of 
a  street  railway  is  in  such  close  proximity  to  the  premises  of  an  abutr 
ting  owner  that  its  use  obstructs  communication  with  the  street  and 
interferes  with  the  enjoyment  of  it  by  those  who  may  occupy  the 
premises,  to  such  extent  as  materially  to  depreciate  their  value,  the 
owner  is  entitled  to  recover  of  Ihe  street  car  company  the  amount  of 
such  depreciation,*  or  to  injunctive  relief  against  the  contemplated 

4,  Snyder  v.  Ft.  Madison  St.  R.  Co.,  6.  Romer  v.  St.  Paul  City  R.  Co., 
105  la.  284,  75  N.  W.  179,  41  L.R.A.  75  Minn.  211,  77  N.  W.  825,  74  A.  8. 
345.  R.  455. 

5.  Townsend  v.  Norfolk  R.,  etc.,  Co.,  7.  Mahady  v.  Budiwiek  R.  Co.,  91 
105  Va.  22,  52  S.  E.  970, 115  A.  S.  R,  N.  Y.  148,  43  Am.  Rep.  661. 

842,  8  Ann.  Cas.  558,  4  L.R.A.(N.S.)       8.  Note:   43  L.R.A.  555. 
87.     And  see  Nuisances,  vol.  20,  p.       9.  Denver,  etc.,  R.  Co.  v.  Hannegan, 
453  et  seq.  43  Colo,  122,  95  Pac,  343,  127  A.  S. 
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construction.**  The  ground  of  liability  is  not  oareleaenew  <Hr  negli- 
gence in  the  location  of  its  road,  but  a  wrongful  usurpation  which  no 
legislative  power  can  sanction  under  a  constitutional  provision  against 
impairing  private  property  for  public  use.**  And  when  an  elevated 
street  railway,  constructed  and  operated  by  permission  of  a  city  on 
permanent  structures  along  such  public  street,  interferes  with  and 
deprives  such  owner  of  his  easement  of  light,  air  -and  access  to  and 
from  his  lot  and  buildings,  he  is  entitled  to  recover  all  damages  done 
thereto  in  consequence  of  said  construction  and  operation;**  No 
general  rule  seems  to  have  been  laid  down  by  which  tJie  extent  of  the 
right  of  an  abutting  owner  to  compensation  is  to  be  measured,  and 
many  of  the  cases  seem  to  be  in  conflict.  Perhaps  the  conclusion 
nearest  in  accord  with  all  the  caaee  would  be  that  the  abutting  owner 
is  entitled  to  compensation  whenever  the  railway  tracks  on  the  aide 
of  the  street  interfere  with  or  are  detrimental  to  access  to  the  prop- 
erty in  the  usual  and  ordinary  ways,  and  with  the  use  of  the  prop- 
erty and  street  in  a  way  which  does  not  interfere  with  the  rights  of 
others;  but  that  an  interference  with  an  exceesive  use,  or  a  use  which 
was  or  might  be  an  interference  with  the  rights  of  others,  would  not 
entitle  the  owner  to  compensation.**  So  the  proprietor  of  a  store 
has  no  such  right  to  the  use  of  the  street  in  front  of  it,  for  drays  and 
wagons  with  teams  attached  to  stand  upon  the  street  at  right  angles 
thereto  at  the.  pavement  in  front  of  his  store  while  discharging  or 
loading  goods,  as  wiU  entitle  him  to  damages  against  a  street  railway 
company  which  has  so  constructed  its  track  under  anthority  ftom  the 
city  as  to  interfere  with  such  use,  but  may  be  compelled,  if  the  pubUc 
convenience  requires  the  car  line  in  the  position  in  which  it  is  placed, 
to  load  and  discharge  goods  {ram  wagons  and  drays  standing  length- 
wise of  the  street.**  So  a  street  railway,  one  of  the  tracks  of  which 
is  in  such  close  proximity  to  the  sidewalk  in  front  of  the  premises 
of  an  abutting  owner  as  to  interfere  with,  impede,  and  prevent  hia 
complete  enjoyment  of  the  use  and  occupation  thereof,  leaving  insuffi- 
cient space  between  the  sidewalk  and  the  track  to  admit  of  any  kind 
of  vehicle  to  be  driven  or  to  remain  in  front  of  his  premises,  is  not 
for  that  reason  a  public  nuisance  where  the  title  to  the  street  is  vested 
in  the  city,  but  the  injuries  to  the  owner  are  referable  to  that  class 

R.  100,  16  LJl.A.(N.S.)  874;  Eliza-  par.  78. 

bethtown,  etc.,  R.  Co.  v.  Combs,  10  11.  Note:  43  LJt.A.  555, 

Bush  (Ky.)  302,  19  Am.  Rep.  67.  12.  Rourke  v.  Holmes  St.  E.  Co., 

Note:  43  L.R.A.  554.  221  Mo.  46, 119  S.  W,  1094,  133  A.  S. 

10.  Dooly  Block  v.  Salt  Lake  Rapid  R.  468. 

Transit  Co.,  9  Utah  31,  33  Pac.  229,  24  13.  Note:  43  L.R.A.  556. 

L.R.A.  610.  14.  Hobart  v.   Milwaukee   City  B. 

Note:  43  L.R.A.  556.  Co.,  27  Wis.  194,  9  Am.  Rep.  46L 

See   generally,    Eminent   Domain,  Note:  43  L.R.A.  556. 
vol.  10,  p.  234  et  seq.    And  see  infra, 
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of  disadvantages  to  which  one  is  subjected  resulting  from  the  lawful 
exercise  of  the  absolute  power  of  control  vested  in  the  stato  in  connec- 
tion with  the  title  to  the  fee  of  the  land.**  Where  a  city,  acting  in 
exercise  of  its  undoubted  powers,  has  fixed  the  g^ade  of.  a  street  for  the 
benefit  of  the  whole  public,  and  thereafter  a  railway  company  builds  its 
road,  and  does  the  necessary  grading  to  put  its  tracks  upon  the  legal 
grade,  it  is  not  responsible  to  abutting  owners.  But  it  is  certain  that, 
a  street  railway  cannot  diange  the  grade  of  a  street  to  suit  itself,  and 
thereby  injure  the  property  owner's  right  to  access  to  his  property, 
without  being  responsible  in  damages.**  In  jurisdictions  wherein 
the  rule  is  that  if,  in  the  exercise  of  the  power  to  establish  or  change 
the  grade  of  a  street  the  property  of  an  abutting  owner  is  damaged, 
such  owner  is  entitled  to  recover  damages  from  the  city,  it  neces- 
sarily and  logically  follows  that  a  street  railroad  company  which 
has  the  right  conferred  on  it  to  alter  the  grade  of  the  street  for  the 
purpose  of  constructing  its  road  will  also  be  liable  to  an  abutting 
property  owner  for  damages  to  his  property  by  reason  of  such  altera- 
tion. In  such  case,  the  privilege  granted  the  railroad  "would  be 
yoked  with  a  liability."  *' 

78.  Right  to  lajunction  Generally. — ^If  the  injury  caused  by  the 
construction  of  a  street  railway  is  from  ita  nature  not  susceptible  of 
being  adequately  compensated  by  damages  at  law,  or  if  such  that, 
upon  its  continuance,  a  permanent  mischief  must  occasion  a  con- 
stantly recurring  grievance  which  cannot  be  otherwise  prevented, 
equity  Will  enjoin  it.  Rut  if  property  of  an  abutting  owner  is  merely 
damaged  by  the  construction  and  operation  of  the  railway,  the  im- 
provement may  be  made  before  the  damages  are  ascertained  and  paid, 
the  property  owner  in  such  case  being  driven  to  his  action  at  law 
for  damages.'*  And  where  the  complainant's  right  is  doubtful,  s^nd 
no  irreparable  injury  will  be  inflicted  by  the  construction  of  a  rail- 
road in  a  street,  it  is  not  a  proper  case  for  an  injunction.**  So  where 
a  street  railroad  is  being  constructed  under  an  invalid  ordinance  the 
principle  is  that,  the  abutting  property  owner  having  a  complete 
remedy  at  law,  a  court  of  equity  will  not,  upon  his  allegation  that 
the  ordinance  authorizing  the  construction  is  illegal,  enjoin  the 
defendant  from  proccoding  until  the  question  of  •  illegality  can  be 
litigated  and  determined,  but  will  remit  him  to  his  action  at  law.** 

15.  Ashland,  etc.,  St.  R.  Co.  v.  18.  Note:  36  L.R.A.CN.S.)  811, 
Faulkner,  106  Ky.  332,  45  S.  W.  235,   819,  827. 

51  S.  W.  806,  43  L.R.A.  554.  19.  Hincliman  v.  Paterson  Horse  R. 

Note:  43  L.R.A.  558.  Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec. 

16.  Zehren  v.  Milwaukee  Eleetrie  R.,   252. 

etc.,  Co.,  99  Wis.  83,  74  N.  W.  538,  Note:  36  L.R.A. (N.S.)   810. 

67  A.  S.  R.  844,  41  L.RA.  575.  20.  General  Eleetrie  R.  Co.  v.  Chi- 

17.  Sheehy  v.  Kansas  City  Cable  R.  cago,  etc.,  R.  Co.,  98  Fed.  907,  39  C. 
Co..  94  Mo.  574,  7  S.  W.  579,  4  A.  S.  C.  A.  345,  58  L.R.A.  231;  Baker  v. 
R.  396.  Selma  St.,  etc.,  R.  Co.,  135  Ala.  552, 
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But  eaaea  may  arise  in  whieh  an  adequate  remedy  cannot  be  found 
at  law,  and  if  full  protection  of  all  property  right*  is  not  pk)sslble 
in  an  action  at  .law,  the  remedy  may  bei  sought  in  equity,  though  at 
the  ekpense  of  delay  or  defeat  of  a  project  prosecuted  under  a  pre' 
tense  of  authority  not  in  fact  possessed.  Thus  an  injunction  to  pre* 
vent  the  construction  of  a  street  railway  under  an  invalid  ordinance 
may  be  granted  in  favor  of  a  railroad  company,  when  the  operation 
of  the  street  railway  will  interfere  with  acoess  to  the  railroad  freight 
house  and  track  yard,  thereby  causing  direct,  immediate,  and  special 
injury  for  which  the  railroad  company  has  no  adequate  remedy  at 
law.*  The  rule  is  well  settled  that  where  the  legislature  has  author- 
ized the  construction  of  a  railroad  in  a  street,  the  fee  of  which  is 
owned  by  the  city,  an  abutting  owner  cannot  interfere  therewith  by 
injunction,  on  the  theory  that  it  is  a  nuisance.  If  the  injury  com- 
plained of  is  the  usurpation  of  a  franchise  or  the  creation  of  a  public 
nuisance,  it  is  said  that  the  public  must  protect  itself  through  its 
own  officers,  and  by  invoking  the  proper  remedies  established  by  law, 
and  it  is  n6t  for  every  private  individual  or  any  one  of  a  class  of 
individuals  to  litigate  on  behalf  of  the  public,  and  thus  to.  champion, 
or  perhaps  complicate  or  defeat,  their  rights.  Public  policy  and  the 
necessity  of  protection  from  a  multiplicity  of  litigations  justify  tlic 
decisions  of  ihe  court  sustaining  this  doctrine.  Ordinarily  an  injunc- 
tion should  not  be  granted  to  restrain  the  erection  of  a  trolley  pole 
in  front  of  an  abutter's  premises,  as  it  is  highly  improbable  that 
any  injury  resulting  therefrom  would  be  irreparable  or  one  for  which 
money  damages  would  not  afford  adequate  compensation.'  But  a 
mandatory  injunction  to  compel  the  removal  of  a  pole  may  be  granted 
when  the  pole  is  placed  in  front  of  the  plaintiff's  property  without 
necessity  therefor,  for  the  purpose  of  annoying  him  and  to  injure 
and  depreciate  the  value  of  his  property.'  An  abutting  owner,  it  is 
held,  cannot,  on  the  ground  that  he  has  suffered  special  injury  by  the 
location  of  a  cross-over  switch  at  a  point  not  authorized  by  a  city 
council,  proceed  by  mandamus  to  compel  the  railroad  company  to 
remove  the  switch  and  locate  it  at  a  place  indicated  (m  the  plans 
approved  by  the  city.* 

79.  Necessity  that  Injury  Be  Special,  Immediate  and  Substantial. — 
Before  the  courts  will  restrain  the  illegal  construction  of  a  street  rail- 
way at  the  instance  of  an  abutting  owner,  it  must  be  made  to  appear 
that  such  owner  will  suffer  an  injury,  special  and  peculiar  to  him- 

33  So.  685,  93  A.  S.  R.  42;  Doane  v.  cago,  etc.,  R.  Co.,  98  Fed.  907,  39  C. 

Lake  St.  El.  R.  Co.,  165  111.  510,  46  C.  A.  345,  58  L.R.A.  231. 

N.  E.  520,  56  A.  S.  R.  265,  36  L.R.A.  2.  Note:  36  L.R.A.(N.S.)   810-813. 

97;  Potter  v.  Saginaw  Union  St.  Ry.,  8.  Snyder  v.  Ft.  Madison  St.  R.  Go. 

83  Mich.  285,  47  N.  W.  217, 10  L.R.A.  105  la.  284,  75  N.  W.  179,  41  KR.A. 

176.  345.                             ^_^ 

1,  General  Electric  R.  Co.  v.  Cbi-  4.  Note:  36  L.EJt.(N.S:)  831. 
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self,  independent  of  and  different  from  the  injury  to  the  public* 
Abutting  owners  cannot  contest  the  right  of  a  street  car  company  to 
place  tracks  in  the  street  in  front  of  their  premises  because  it  has 
deviated  in  other  places  from  the  right  of  way  authorized  by  its"  char- 
ter, such  right  of  objection  being  limited  to  the  commonwealth.* 
Nor  can  an  abutting  property  owner  obtain  relief  by  injunction  on  the 
ground  that  the  charter  of  the  company  is  void  for  constitutional 
reasons ;  the  state  only  can  inquire  into  the  validity  of  the  charter  if 
the  defendant  is  a  de  facto  corporation.'  Mere  usurpation  of  cor- 
porate authority  to  construct  a  street  railway  will  not  entitle  an 
abutting  owner  to  maintain  an  injunction  suit  to  prevent  such  con- 
struction.* Not  only  must  the  alleged  injury  be  special  but  it  must 
also  be  present  and  immediate;  a  mere  apprehension  that  injury 
may  result  in  the  future  is  not  enough  to  warrant  the  issuance 
of  a  perpetual  injunction  in  such  case.*  The  operation  of  an  electric 
railway  in  a  public  street  will  not  be  enjoined  on  the  ground  that  it 
is  in  itself  dangerous  to  those  who  reside  or  do  business  thereon.** 
And  equity  will  not  enjoin  a  railroad  from  laying  its  tracks  in  the 
streets  of  a  city  where  it  is  legally  authorized  to  do  so,  merely  to 
prevent  consequential  damages  to  the  property  of  a  private  citizen, 
located  on  such  street.**  The  injury  must  also  be  of  a  substantial 
character  to  entitle  the  abutting  owner  to  relief.**  So  where  a  land- 
owner let  a  street  railroad  company  spend  a  large  sum  of  money 
in  electrifying  the  road  before  he  filed  a  bill  to  prevent  the  use  of 
electricity,  it  was  held  that  an  injunction  would  not  be  issued  if  the 
injury  to  his  property  by  the  use  of  such  power  would  be  little  com- 
pared with  that  which  the  injunction  would  impose  upon  the  com- 
pany.**   An  injunction  will  not  be  granted  in  favor  of  an  abutting 

5.  General  Electric  R.  Co.  v.  Chi-  16  L.E.A.  37L 

cago,  etc.,  B.  Co.,  98  Fed.  907,  39  C.  Note:  36  L.R.A.(N.S.)  814,  813. 

C.  A.  345,  6»  L.R.A.  231;  Baker  v.  9.  Potter  v.  Saginaw  Union  St.  Ry., 

Selma  St.,  etc.,  B.  Co.,  135  Ala.  552,  83  Mich.  285,  47  N.  W.  217, 10  L.R.A. 

33  So.  685,  93  A.  S.  B.  42;  Atchison  176. 

St.  R.  Co.  V.  Nave,  38  Kan.  744,  17  jjote:  36  L.B.A.(N.S.)  812. 

Pac.  587,  5  A.  S.  R.  800 ;  Taylor  v.  iq.  Louisville  Bagging  Mfg.  Co.  v. 

193,  39  AtL  560,  64  A.  S.  B    216,  ^   593    44  ^    3.  R.  203. 

AD   ""'Sli**^'  ^<'*«=  3^  L.R.A.(N.S.)  822. 

NotefsO  L.R.A.(N.S.)    814-821.  ^,^]:  ^*"]* ''•  .^rp""  ^^^^^tr'^^' 

6.  Pennsylvania  R.   Co.  v.  Greens-  ?i?r-,nco'  ^^^  ^'^^  ^"*'  ^^  ^■^•'^• 
burg,  etc..  Electric  St.  B.  Co.,  176  Pa.  (^■^•J   -"fit 

St.  559,  35  Atl.  122,  36  L.B.A.  839.  Note:  36  L.B.A.(N.S.)  814. 

7.  Taylor  v.   Portsmouth,  et«.,   St.  12.  Note:  36  L.R.A.(N.S.)  820. 
B.-  Co.,  91  Me.  193,  39  Atl.  560,  64  13.  Potter   t.    Saginaw    Union    St. 
A.  S.  R.  216.  By.,  83  Mich.  285,  47  N.  W,  217.  10 

8.  Nichols  V.  Ann   Arbor,  etc.,  St.  L.R.A.  176. 

R.  Co.,  87  Mich.  361,  49  N.  W.  538.       Note:  36  L.B.A.(N.S.)  811. 
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owner,  wluxe  he  is  unable  to  show  any  actual  damage  to  his  property 
or  loss  suffered  by  reason  oi  the  presence  and  operation  of  the  rail- 
road, for  the  reason  that  on  aoeount  of  it  the  value  of  his  jwoperty 
has  increased  greatly,  and  in  proportion  to  the  general  increase  of 
values  of  Uie  property  in  the  vicinity.** 

80.  Circumstances  Authorizing  Injunction. — ^The  courts  will  not 
enjoin  or  limit  the  operation  of  a  railway  on  the  public  streets,  unless 
other  ways  of  travel  and  transportation  are  Hiereby  prevented  by 
unreasonable  obstruction."  But  the  streets  cannot  be  unreasonably 
burdened  with  street  railway  ti^ks,  and  whwe  the  number  of  tracks 
in  a  stjreet  is  amply  sufficient  to  care  for  all  traiiic,  and  the  building 
id  another  track  ther^n  will  seriously  impede  the  ordinary  mode  of 
travel,  the  additional  track  will  be  declared  to  be  an  unnecessary 
obstruction  and  a  special  injury  to  the  property  rights  of  the  abutters, 
and  on  proper  application  a  court  of  chancery  will  grant  injunctive 
relief.**  Where  the  operation  of  a  railroad  in  a  street  will  materially 
interfere  with  ingress  and  egresB  to  and  frotn  an  abutter's  premises, 
and,  by  reason  of  damage  done  to  his  property,  the  market  value  of 
the  premises  is  materially  diminished,  and  his  business  rendered  lees 
profitable,  he  is  entitled  to  an  injocction  against  the  railroad 
company.  So  a  railroad  company  may  be  enjoined  from  washing 
cars  and  allowing  them  to  stand  in  the  street  in  front  of  an  abutter's 
premises,  and  from  the  maintenance  of  tracks  in  such  a  way  as  well 
nigh  to  destroy  the  safe  ingress  and  egress  to  and  from  the  abutter's 
property  by  himself  or  by  those  connected  with  him  socially  and  in  a 
business  way.*'  The  mere  fact,  however,  that  a  street  railway  track 
is  laid  so  close  to  the  curb  that  vehicles  cannot  stand  between  the 
track  and  the  curb  does  not  entitle  the  abutting  owner  to  equitable 
relief.'*  .If,  at  any  time,  the  owner  has  occasion  for  the  presence 
of  vehicles  in  front  of  his  property  on  the  street,  to  take  away  or 
deliver  persons  or  goods,  he  may  exercise  that  right  for  such  rea- 
sonable time  as  is  necessary  for  his  purposes,  and  if,  in  such  exer- 
cise of  the  right,  the  passage  of  street  cars  is  impeded,  the  street 
cars  must  wait.**  Where  constitutions  or  statufies  require  the  con- 
sent of  a  certain  percentage  of  abutting  owners  before  a  railroad 
company  can  be  authorized  to  use  a  street  for  railway  purposes,  it 

.     14.  O'Reilly  r.  Nerw  York  El.  B.  Co.,  17.  Note:  36  L.R.A.(N.S.)  821. 

148  N.   Y.   347,  42  N.   E.   1063,  31  18.  Raffertv  v.  Central  Traction  Ca, 

L.R.A.  407.  147  Pa.  St.  579,  23  Atl.  884,  30  A.  S. 

Note:  36  LJl.A.(N.S.)  827.  R.  763;  Hobart  v.  Milwaukee  City  B. 

15.  Louisville  Bagging  Mfg.  Co.  v.  Co.,  27  Wis.  194,  9  Am.  Rep.  461, 
Central  Pass.  E.  Co.,  95  Ky.  50,  23  Note:  36  L.R.A.(N.S.)  821. 

S.  W.  592,  44  A.  S.  R.  203.  19.  Rafferty  v.  Central  Traction  Co., 

16.  Block  V.  Salt  Lake  Rapid  Tran-   147  Pa.  St.  679,  23  AtL  884,  30  A.  S. 
sit  Co.,  9  Utah  31,  33  Pac  229,  24  B.  763. 

L.RA.  610. 
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would  aeem  as  if  this  would  give  the  property  owners  such  an  inter- 
est in  the  granting  of  the  right  as  to  support  an  action  to  enjoin 
a  railroad  company  from  constructing  its  toad,  where  it  is  proceed- 
ing without  the  requisite,  consents ;  and  this  is  the  role  in  some  juris- 
dictions.***  But  the  rule  adopted  by  other  courts  is  that  a  private 
owner  of  property  abutting  on  a  streeit  cannot  maintain  a  suit  to 
enjoin  the  construction  of  an  elevated  railroad  in  the  street,  on  the 
ground  that  the  ordinance  authorizing  such  construction  is  ill^al, 
because  passed  without  a  valid  petition  therefor  signed  by  owners 
representing  more  than  one  half  of  the  frontage  on  the  street.  The 
basis  of  this  latter  holding  is  that  if  every  abutting  owner  not  con- 
senting may  enjoin  street  railway  companies  from  building  th^r 
lines  in  streets,  upon  the  ground  that  the  consent  of  the  city  has 
not  been  legally  obttiined,  beeanse  of  facts  alleged  which  do  not 
appew  upon  the  face  of  the  proceedings,  the  building  and  operating 
of  all  such  lines  will  become  praotically  impossible.*  Wherever  the 
easements  of  access  and  light  and  air  are  considered  to  be  property 
rights,  and  the  interference  therewith  a  taking  of  the  abutter's  prop- 
erty, the  abutter  is  entitled  to  proceed  by  injunction  where  the  street 
railway  company  has  not  <^tained  the  abutter's  consent*  So  far 
as  the  right  to  maintain  an  action  to  enjoin  the  construction  and 
operation  of  an  elevated  railroad  in  a  street  is  concerned,  it  is  held  to 
make  no  difference  whether  the  abutter  owns  the  fee  in  the  soil  of 
the  street  or  not,  the  construction  and  operation  of  the  road  being 
an  interference  with  his  easements  in  the  street.* 

81.  Parties;  Defenses. — A  suit  to  enjoin  the  construction  of  a  street 
railroad  along  a  city  street  cannot  be  maintained  by  one  who  does 
not  own  real  property  on  the  street,  to  which  the  proposed  railroad 
will  be  specially  injurious;  that  he  is  a  resident  and  tjufpayer  in  the 
city  does  not  give  him  a  right  of  action.*  A  railroad  company  over 
whose  tracks  a  public  highway  is  carried  on  a  bridge  is  not  an  abutting 
owner  on  the  highway  so  as  to  be.  entitled  to  contest  the  right  of  a 
street  car  company  io  place  tracks  on  the  bridge."  Several  persons  may 
unite  as  plaintiffs,  although  they  are  the  owners  of  different  but 
adjacent  lots  and  buildings,  to  restrain  the  building  of  a  street  raibroad 
not  authorized  by  the  city,  where  such  threatened  injury  or  nuisance 
is  common  to  all,  and  the  injury  would  be  special  and  peculiar  to  the. 
plaintiffs,  independent  of  and  different  from  the  general  injury  to 

20.  Note:  36  L.R.A.(N.S.)  828.  Note:  36  L.R.A.(N.S,)  824. 

1.  Doane  v.  Lake  St.  El.  R.  Co.,  8.  Note:  36  LR.A.(N.S.)  826. 
165  111.  510,  46  N.  E.  520,  56  A.  S.  R.  4.  Davis  v.  New  York,  14  N.  Y. 
265,  36  L.R.A.  97.  506,  67  Am.  Dec.  186. 

Note:  36  L.R.A.(N.S.)  828.  6.  Pennsylvania  R.   Co.   v.   Greeu- 

2.  Story  V.  New  York  El.  R.  Co.,   burg,  etc.,  Electric  St.  R.  Co.,  176  Pa. 
90  N.  Y.  122,  43  Am.  Rep.  146.  St.  559,  35  Atl.  122,  36  L.R.A.  839. 

1210 


Digitized  by 


Google 


25  R.  C.  L.  STBEET  RAILWAYS  §  82 

Ihe  public*  There  is  no  limitation  to  an  action  based  upon  con- 
tinuous trespass,  whether  the  action  be  legal  or  equitable,  short  of 
the  lapse  of  time,  from  which  a  grant  may  be  presumed,'  and  that 
an  elevated  railroad  track  was  intended  to  be  and  was  in  fact  made 
a  permanent  structure  does  not  prevent  its  being  a  continuing 
trespass  upon  the  easements  of  landowners  abutting  upon  the  street 
through  which  it  is  constructed,  so  as  to  take  it  out  of  the  rule  of 
limitations  applicable  to  actions  for  continuing  trespasses  and  bar  all 
remedy  unless  the  action  is  brought  within  the  time  after  its  con- 
struction prescribed  in  case  of  a  single  trespass.*  The  general  rule 
may  be  said  to  be  that  where  the  abutter  stands  by  without  object- 
ing to  the  construction  of  a  railroad  in  the  street,  until  the  rights  of 
the  public  and  third  parties  have  intervened,  he  cannot  maintain  a 
suit  for  an  injunction.  His  remedy  is  limited  to  an  action  for 
damages  for  his  compensation.  But  in  some  jurisdictions  merely 
standing  by  while  an  elevated  railroad  is  being  constructed  in  the 
street  does  not  estop  the  owner  of  abutting  property  from  the  main- 
tenance of  an  action  to  enjoin  the  operation  thereof,  or  for  damages.' 
So  no  estoppel  against  an  injunction  to  restrain  continuing  trespasses 
by  the  operation  of  an  elevated  railroad  in  a  street  in  front  of  the 
plaintiff's  premises  arises  out  of  his  mere  delay  to  bring  suit  for  eleven 
years  after  the  original  trespass  and  his  occasional  riding  on  the 
road  as  a  passenger,  although  his  only  protest  against  the  construc- 
tion of  the  road  was. by  subscription  to  pay  counsel  to  prevent  it.** 

VII.  Operation 

In  Oeneral 

82.  Duty  to  Operate. — ^Where  a-  street  railway  company  accepts 
an  ordinance  of  a  city  giving  it  a  franchise  and  constructs  its  lines 
it  becomes  its  duty,  in  the  exercise  of  its  rights,  privileges,  and 
franchises,  for  the  benefit  of  the  public,  to  maintain  and  operate 
its  road  according  to  the  terms  of  the  ordinance,  and  in  compliance 
with  statutes  which  confer  upon  the  company  such  rights,  privileges, 
and  franchises,  and  it  cannot,  at  its  mere  will  and  discreti<Hi,  cease 
and  abandon  the  operation  of  the  line  or  any  portion  thereof.** 

6.  Atchison  St.  R.  Co.  v.  Nave,  38   Co.,  128  N.  Y.  132,  28  N.  E.  470,  13 
Kan.  744,  17  Pac.  587,  5  A.  S.  R.  800;    L.RJL  788. 

Milhaa  ▼.  Sharp,  27  N.  Y.  611,  84  9.  Note:  36  L.R.A.(N.S.)  832,  833. 

Am.  Dec.  314.  10.  Galway  v.  jfetropolitan  El.  R. 

Note:  36  L.R.A.(N.S.)  822.  Co.,  128  N.  Y.  132,  28  N.  E.  479,  13 

7.  Note:  36  L.R.A.(N.S.)  835.    And  L.R.A.  788. 

see  Limitation  or  Actions,  vol.  17,  11.  Bridgeton  v.  Bridgeton,  etc., 
p.  744.  Traction  Co.,  62  N.  J.  L.  592,  43  Atl. 

8.  Qalway  v.  MetropoUtan  El.  R.   715,  45  L.R.A.  837;  State  v.  Spokane 
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The  duty  of  maintenance  and  operation  extends  aleo  to  a  lessee  or 
parchaser.*'  There  are,  however,  numerous  decisions  to  the  effect 
that  a  street  railway  company  will  not  be  compelled  to  continue  the 
operation  of  its  lines  as  they  have  been  constructed  and  operated,  if 
the  statute  or  ordinance  granting  it  the  right  to  construct  and  operate 
such  lines  purparts  to  grant  a  privilege  rath^  than  impose  a  duty, 
and  it  is  not  material  that  the  corporation  accepted  the  privilege,  and, 
for  a  time,  exercised  the  franchise  thereby  granted.**  The  only 
remedy  in  such  case  is  held  to  be  by  a  proceeding  to  forfeit  the  fran- 
chise,** The  legislature  may  make  the  right  of  a  street  railway  com- 
pany to  discontinue  the  use  of  a  portion  of  its  tracks  subject  to  control 
by  the  railroad  commissioners  if  the  public  welfare  requires  ^eir  con- 
tinued operation.** 

83.  Compelling  Operatioa  by  MandamttS. — Mandamus  may  be  is- 
sued to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  ofiBce,  trust,  or  station.**  It  is 
accordingly  the  proper  remedy  to  compel  a  street  railway  company 
to  perform  the  duty  of  maintaining  and  operating  its  railway  for 
the  benefit  of  the  public.  The  public  duty  imposed  upon  the  com- 
pany is  always  active,  potential,  and  imperative,  and  must  be  executed 
until  lawfully  surrendered,  suspended,  or  abandoned  by  the  legally 
expressed  consent  of  the  state;  and  the  performance  of  this  duty 
can  be  lawfully  enforced  by  mandamus.*^  Where  the  duty  to  be 
performed  is  of  a  public  nature  or  affects  the  public  at  large,  it  is 
not  necessary  that  a  demand  for  its  performance  precede  an  applica- 
tion for  a  writ  of  mandate.  Hence  a  writ  of  mandate  to  compel  the 
operation  of  a  street  railway  may  issue  though  a  demand  for  such 

St.  R.  Co.,  19  Wash.  518,  53  Pac.  719,  90  Tex.  520,  39  S.  W.  926,  59  A.  S.  R. 

67    A.    S.    R.    739,   41    L.R.A.    515;  834,  35  L.R.A.  662. 

Wright  V.  Milwaukee  Electric  R.,  etc.,  16.  Amesbury  v.    Citizens'   Electric 

Co.,  95  Wis.  29,  69  N.  W.  791,  60  A.  St.  R.  Co.,  199  Mass.  394,  85  N.  E. 

S.  R.  74,  36  L.R.A.  47.  419,  19  L.R.A.(N.S.)  865. 

Note:  19  L.R.A.(N.S.)  866.  16.  State  v.  Helena  Power,  etc.,  Co., 

And  see  Franchises,  vol.  12,  p.  199  22  Mont.  391,  56  Pae.  685,  44  LHA. 

et  seq.;  Railroads,  vol.  22,  p.  908  et  692;  San  Antonio  St.  R.  Co.  v.  State, 

^^to   T>  -J                    «  -^  90  Tex.  520,  39  S.  W.  926,  59  A.  S.  R. 

„,  12-  Bridgets    V.    Bndgeton,    etc.,  334    35  l.r.a.  662.     And  see  Mak- 

7lT i^T  P*'-i    Lf  ^-  ^  ^^'  **  ^"-    D^M^S,  VOL  18,  p.  116. 

iQ    a!:!"^ i,  r-f        .   17,    f  •         17.  Potwin  Place  v.  Topdca  R.  Co., 

13.  Amesbury  v.  Citizens'  Electnc  «,  tr„„  ana  qo  t>-..  qaq  o-r  ago 
St.  R.  Co.,  199  Mass.  394,  85  N.  E.  419,  1]^^^:  f  °^'  ^f  P*«:  309.  37  A.  S  R, 
19  L.R.A.(N.S.)  865  and  note;  State  ?l^' |f*T^ 'j  ®"*^***^',*^:',  ^i?f*'"° 
V.  Helena  Power,  etc.,  Co.,  22  Mont,  i^-'  ^  *  ''c  °^  '  '*^  '^"*  ^■^'  ^ 
391,  56  Pac.  685,  44  L.R.A.  692;  San  L.R.A.  837;  State  v.  Spokane  St.  R. 
Antonio  St.  R.  Co.  v.  State,  90  Tex.  Co.,  19  Wash.  518,  53  Pac.  719,  67 
520,  39  S.  W.  926,  59  A.  S.  R.  834,  35  A.  S.  R.  739,  41  L.R.A.  515;  Wright 
L.R.A.  662.  V.  Milwaukee  Electric  R.,  etc.,  Co.,  95 

Note:  19  L.R.A.(N.S.)  866.  Wis.  29,  69  N.  W.  791,  60  A.  S,  R. 

14.  San  Antonio  St.  R.  Co.  v.  State,   74,  36  L.B.A.  47. 
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operation  did  not  antedate  the  application  for  the  writ."  The  munic- 
ipality in  the  streets  of  which  a  railway  is  located  by  ordinance  is  a 
proper  relator  to  a  proceeding  by  mandamus  to  enforce  the  duties 
of  the  company  towards  the  public ;  *•  but  there  is  a  decided  pre- 
ponderance of  American  authority  in  favor  of  the  doctrine  that 
private  persons  may  move  for  a  mandamus  to  enforce  a  public  duty, 
not  due  to  the  government  as  such,  without  the  intervention  of  the 
government  law  officer.**  One  who  lives  adjacent  to  a  street  rail- 
way, and  owns  considerable  property  there  which  he  has  improved, 
relying  upon  the  facilities  afforded  by  the  line,  has  been  declared 
to  have  a  material  individual  interest  which  entitles  him  to  be  a 
relator  in  mandamus  to  enforce  the  operation  of  the  line.*  It  is  no 
defense  to  the  application  for  a  writ  to  compel  the  operation  of  a 
street  railway,  thai  the  city  might,  on  proper  proceedings,  forfeit  the 
franchise  of  the  railway.  Nor  does  the  fact  that  the  operation  of  a 
street  railway  has  proved  unprofitable  constitute  a  defense  to .  an 
application  for  a  writ  of  mandate  to  compel  the  resumption  of  such 
operation.  The  railway  corporation  cannot  retain  its  franchise,  and, 
at  the  same  time,  refuse  to  perform  its  duties.* 

84.  Care  Required  in  Operation  Generally. — ^There  can  be  no  rule 
of  general  application  defining  the  degree  of  care  required  to  be  used 
by  a  street  railway  company  in  operating  its  cars  over  the  public 
streets  of  a  city,  or  fixing  the  rate  at  which  such  cars  should  be  run, 
because  of  the  varied  facts  and  circumstances  applicable  to  each  par- 
ticular case ;  and  in  every  instance  the  true  inquiry  is,  was  the  car, 
at  the  time  of  the  injury,  being  operated  in  a  prudent  and  careful 
manner,  taking  into  consideration  the  place  of  its  operation,  the 
various  uses  of  the  street,  and  the  amount  and  kind  of  usual  travel, 
and  the  other  facts  and  circumstances  surrounding  the  case.*  It  is 
incumbent  on  all  travelers  on  the  highway  to  exercise  ordinary  care 
for  the  safety  of  others  using  the  highway,*  and  the  operators  of  street 
cars  are  bound  by  this  rule  no  less  than  other  persons  on  the  high- 
way.*   The  only  difference  between  a  street  car  and  other  vehicles 

18.  State  V.  Spokane  St.  R.  Co.,  19  Wash.  518,  63  Pac.  719,  67  A.  S.  R. 
Wash.  518,  53  Pac.  719,  67  A.  S.  R.   739,  41  L.R.A.  515. 

739,  41  L.R.A.  515.  3.  Gilmore  v.  Federal  St.,  etc.,  Pa8s. 

19.  Bridgeton  v.  Bridgeton,  etc.,  R.  Co.,  153  Pa.  St.  31,  26  Atl.  651, 
Traction  Co.,  62  N.  J.  L.  592,  43  Atl.  34  A.  S.  R.  682;  Ashley  v.  Kanawha 
715,  45  L.R.A.  837.  Val.   Traction   Co.,  60  W.   Va.   306. 

20.  State  v.  Spokane  St.  R.  Co.,  19  55  S.  E.  1016,  9  Ann.  Cas.  836. 
Wash.  518,  53  Pac.  719,  67  A.  S.  B.  4.  Greene  v.  Louisville  R.  Co.,  119 
739,  41  L.R.A.  515.    And  see  Manda-  Ky.  862,  84  S.  W.  1154.  7  Ann.  Cas. 
HUB,  vol.  18,  p.  326.  1126.     And  see  Highways,  vol.  13, 

1.  State  V.  Spokane  St.  R.  Co.,  19  p.  279. 

Wash.  518,  53  Pac.  719,  67  A.  S.  R.  5.  Amiaton  Electric,  etc.,  Co.  v. 
739,  41  L.R.A.  515.  Rosen,  159  Ala.  195,  48  So.  798,  138 

2,  State  V.  Spokane  St.  R.  Co.  19    A.   S.  R.  32;  Indianaporis  Traetion, 
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is  that  it  cannot  turn  aside  as  they  can,  but  must  stay  on  the 
track,  and  it  is  entitled  to  the  use  of  the  track  without  obstruction 
from  other  vehicles;  but  it  can  no  more  run  down  another  vehicle 
by  negligence  than  any  other  traveler  on  the  highway  may  do  so, 
although  the  vehicle  may  be  upon  its  track.'  The  substitution  of  the 
electric  and  cable  car  for  the  horse  car  undoubtedly  renders  imprac- 
ticable and  dangerous  certain  uses  of  the  street  which  were  once  per- 
missible and  comparatively  safe,  and  it  is  the  duty  of  persons  using 
the  highway  to  recognize  and  conform  to  the  changed  condition; 
but  it  is  also  the  duty  of  those  operating  such  cars  to  use  all  the  care 
and  caution  that  a  proper  regard  for  the  safety  of  those  traveling 
upon  the  public  highway  requires,  consistent  with  a  proper  enjoy- 
ment of  franchises  and  the  right  successfully  to  operate  electric  and 
cable  roads.'  The  duty  of  the  company  to  recognize  the  rights  of 
persons  in  the  lawful  use  of  the  streets  is  imperative,  and,  if  it  adopts 
a  propelling  power  which  increases  the  hazards  of  such  persons,  it 
must  be  held  to  a  degree  of  care  proportionate  to  ihe  increase  of 
danger  because  of  such  propelling  power.  This  is  so  because,  the 
more  dangerous  the  appliance,  the  more  likely  it  id  for  casualties 
to  happen;  and,  consequently,  the  greater  the  degree  of  care  which 
must  necessarily  be  exercised  in  order  to  avoid  their  occurrence."  * 
The  standard  of  care  required  by  street  railways  in  the  performance 
of  their  obligation  as  carriers  is  discussed  in  another  place  in  this 

etc.,  Co.  V.  Kidd,  167  Ind.  402,  79  N.  St.  E.,  etc.,  (3©.,  85  S.  C,  465,  67  8.  E. 
i:.  347,  10  Ann.  Cas.  942,  7  L.R.A.  562,  21  Ann.  Cas.  144;  Qiaves  v.  Ta- 
(N.S.)  143;  Hoffman  v.  Cedar  Rapids,  coma  R.,  etc.,  Co.,  72  Wash.  387,  130 
etc.,  R,  Co.,  157  la.  655, 139  N.  W.  165,  Pae.  476,  45  L.R.A.(N.S.)  269  and 
Ann.  Cas.  1915C  905;  Greene  v.  Louis-  note;  Kuhn  v.  Milwaukee  Electric  R., 
ville  R.  Co.,  119  Ky.  862,  84  S.  W.  etc.,  Co.,  158  Wis.  525, 1*B  N.  W.  220, 
1154,  7  Ann.  Cas.  1126;  Butler  v.  Ann.  Cas.  1916E  678. 
Rockland,  etc,  St  Ry.,  99  Me.  149,  Note:  13  L.R.A.  75. 
58  Atl.  775,  105  A.  S.  R.  267;  Ben-  6.  Greene  v.  Louisville  R.  Co.,  119 
jamin  v.  Holyoke  St.  R.  Co.,  160  Mass.  Ky.  862,  84  S.  W.  1154,  7  Ann.  Caa. 
3,  35  N.  B.  95,  39  A.  S.  R.  446;  1126;  Rascher  ▼.  Bast  Drtioit,  rtc,  R. 
Raseher  v.  Bast  Detroit,  etc.,  R.  Co.,  Co.,  90  Mich.  413,  51  N.  W.  463,  30 
90  Mich.  413,  51  N.  W.  463,  30  A.  8.  A.  S.  R.  447;  Montgomery  v.  Lansing 
R.  447;  Montgomery  v.  Lansing  City  City  Electric  R.  Co.,  103  Mich.  46, 
Electric  R.  Co.,  103  Mich.  46,  61  N.  61  N.  W.  543,  29  L.R.A.  287. 
W.  543,  29  L.R.A.  287;  Anderson  v.  7.  Carson  v.  Federal  St.,  etc.,  R.  Co., 
Minneapolis  St.  R.  Co.,  42  Minn.  490,  147  Pa.  St.  219,  23  Ad.  369,  30  A.  S. 
44  N.  W.  518,  18  A.  S.  R.  525;  Win-  R.  727, 15  L.R.A.  257;  HaU  v.  Ogden 
ters  v.  Kansas  City  Cable  R.  Co.,  99  City  St.  R.  Co.,  13  Utah  243,  44  Pac 
Mo.  509,  12  S.  W.  652,  17  A.  S.  R.  1046,  57  A.  S.  R.  726. 
591,  6  L.R.A.  536;  Goff  v.  St.  Louis  Note:  49  A.  S.  R.  431,  433. 
Transit  Co.,  199  Mo.  694,  98  S.  W.  8.  Hall  v.  Ogden  City  St.  R.  Co., 
49,  9  L.R.A.(N.S.)  244;  Ehrisman  v.  13  Utah  243,  44  Pac  1046,  57  A.  S.  R. 
East  Harrisbnig  City  Pass.  R.  Co.,  726;  Thompson  v.  Salt  Lake  Rapid- 
150  Pa.  St.  180,  24  Atl.  596, 17  L.R.A.  Transit  Co.,  16  Utah  281,  52  Pac.  92, 
448;  McConnick  v.  Columbia  Electric   67  A.  S.  R.  621,  40  L.R.A.  172. 
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work.*  Under  some  cureumstanees,  a  very  high  degree  of  vigilance 
i8  demanded  by  the  requirement  of  ordinary  care.  Thus,  if  the 
consequencee  of  negligence  may  probably  be  serious  injury  to  others, 
aad  where  the  means  of  avoiding  the  infliction  of  such  injury  are 
completely  within  the  party's  power,  ordinary  care  requires  the  utmost 
degree  of  human  vigilance  and  foresight.^"  Ordinary  care  in  law  im- 
plies a  high  degree  of  watchfulness  and  vigilance  when  propelling  a 
oar  at  a  high  rate  of  speed  through  the  streets  of  a  papulous  city, 
where  p^sons  on  foot  and  in  vehicles 'are  constantly  passing  and 
repassing,  including  the  aged,  iniirm  and  crippled,  as  well  as  children, 
thoughtless  and  wanting  in  prudence  and  discretion.^^  So  a  motor- 
man  operating  a  ear  with  poor  brakes  on  a  down  grade,  on  tracks 
made  slippery  by  rain  and  wet  leaves,  must  exercise  the  utmost 
vigilance  and  proceed  with  great  care,  especially  where  pedestrians 
and  vehicles  are  likely  to  be  on  the  street."  Under  a  statute  making 
a  railway  company  liable  for  any  damage  d<me  by  the  operation  of 
its  cars  unless  the  company  makes  it  appear  that  its  servants  have 
exercised  all  ordinary  and  reasonable  diligence  and  care,  the  care  and 
dihgence  to  be  used  in  cases  embraced  in  the  statute  should  be 
strictly  commensurate  with  the  demands  and  exigei\cies  of  the  occar 
sion  and  with  the  relationship  that  the  company  bears  at  the  time 
to  the  party  in  question.^* 

85.  Employment  of  Competent  Motormen. — A  motorman  should 
be  cautious,  alert,  and  physically  capable.  Alertness  and  physical 
capacity  are  as  likely  to  be  possessed  by  a  youth  aa  by  an  older  person, 
but  caution  is,  ordinarily,  the  attribute  of  age,  and  where,  as  in  the 
position  of  motorman,  caution  is  required,  and  human  life  depends 
upon  its  exercise,  the  employment  of  one  who  has  not  attained  the 
age  at  which,  by  consensus  of  opinion,  the  judgment  is  sufficiently 
matured  to  enable  him  to  assume  the  administration  of  his  own 
affairs,  is  hazardous,  and,  if  disaster  follows,  tiirows  upon  the  employer 
an  additional  burden  of  proof.^*  For  the  shortcomings  of  an  inex- 
perienced motorman,  in  a  case  where  the  death  of  a  human  being 
has  ensued,  the  company  will  be  held  to  the  strictest  accountability ; 
and  doubt  as  to  whether  the  Ufe  of  the  deceased  might  not  have  been 
spared  had  the  car  been  in  the  hands  of  a  more  experienced  and  more 
competent  motorman  will  be  construed  against  the  car  company.*' 

9.  See  Cabhiers,  toI.  4,  p.  1144.  13.  Jacksonville     Electric    Co*,     v. 

10.  Schmidt  t.  St.  Louis  R.  Co.,  149  Adams,  50  Fla.  429,  39  So.  1^,  7  Ann. 
Mo.  269,  50  S.  W.  921,  73  A.  S.  R.  38a  Cts.  241. 

11.  Indianapolis  Traction,  etc.,  Co.  14.  Crisman  v.  Shreveport  Belt  R. 
▼.  Kidd,  167  Ind.  402,  7»  N.  E.  347,  Co.,  110  La.  640,  34  So.  718,  62  L.R.A. 
10  Ann.  Cas.  942,  7  L.R.A.(N.S.)  143.  747;  Qoud  v.  Alexandria  Electric  Rys. 

12.  FoUiea  v.  Twin  Stata  Gas,  etc.,  Co.,  121  La.  1061,  46  So.  1017,  18 
Co.,  88  VL  205, 92  AtL  150,  Ann.  Cas.  L.R.A.(N.S.)  371. 

1917C  1240.  15.  Crisman  v.  Shrev^ort  Belt  R. 
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But  where,  in  the  caae  presented  for  deeision,  the  evidence  leaVee  no 
room  for  doubt  that  the  motorman  did  all  that  the  most  competent 
motorman  could  have  been  expected  to  do  to  avert  the  accident,  the 
question  whether,  under  other  circumstances,  he  would  have  done 
as  much,  or,  by  reason  of  his  youth  and  alleged  inexperience,  would 
have  been  unequal  to  an  emergency  with  which  he  might  have  been 
confronted,  becomes  irrelevant.  There  appears  to  be  nothing  in  the 
handUng  of  an  electric  street  car  which  demands  that  a  person, 
otherwise  competent,  should  have  more  instruction  and  experienoe 
than  may  be  acquired  during  four  months'  service  as  conductor  and 
one  month's  service  as  motorman.**  But  it  ha?  been  held  to  be 
negligence  on  the  part  of  an  electric  railway  company  whose  line 
traverses  a  city  to  have  one  of  its  cars  in  the  charge  of  a  young  man 
only  eighteen  years  old,  whose  experience  in  the  handling  of  an 
electric  car  dat^  only  twenty  days  back.*^ 

86.  Movement  and  Speed  of  Cars.-— The  business  of  the  motorman 
is  to  operate  the  car  with  reasonable  celerity  for  the  accommodation 
of  the  traveling  public,  obeying  city  ordinances  and  exercising  due 
care  to  protect  from  injury  not  only  those  who  are  passengers  on  his 
car  but  those  who  are  in  the  street."  Until  the  legislative  power  to 
regulate  the  speed  of  street  cars  is  exercised,  the  rule  is  that  the 
rate  is  unlimited,  except  by  the  general  rule  that  it  must  be  reason- 
able under  all  the  circumstances.*'  Street  cars  cannot  be  lawfully  run 
at  a  rate  of  speed  which  is  incompatible  with  the  lawful  and  cus- 
tom£uy  use  of  the  highway  by  others.**'  Regardless  of  any  ordinance 
limiting  the  rate  of  speed,  a  street  railway  company  has  no  right  to 
run  its  cars  at  such  a  high  rate  of  speed,  over  a  public  crossing,  or 
through  a  frequented  street  in  a  city,  as  will  endanger  public  safety, 
and  put  those  who  are  rightfully  in  the  use  of  the  street  to  extra 
hazards.*  But  the  fact  that  more  caution  must  be  exercised  in 
running  street  cars  over  crossings  than  on  the  street  between  tlicm 

Co.,  110  Lb.  640,  34  So.  718,  62  L.R.A.  ler  v.  Rockland,  etc.,  St.  Ry.,  99  Me. 

747.  149,  58  Atl.  775,  105  A.  S.  K.  *267; 

16.  Cloud  V.  Alesandiia  Electric  Nissly  v.  Detroit,  etc,  K.  Co.,  lOb 
Rye.  Co.,  121  La.  1061,  46  So.  1017,  Mich.  676,  131  N.  W.  146,  135  N.  W. 
18  L.E.A.(N.S.)  371.  268,  Ann.  Cas.  1913C  719. 

17.  Crisman  v.  Shreveport  Belt  R.  20.  Chicago  <Jity  R.  Co.  v.  Tuohy, 
Co.,  110  La.  640,  34  So.  718,  62  L.R.A.  196  111.  410,  63  N.  E.  997,  58  L.B.A. 
747.  •          .  270;  Evansville  St.  B.  Ca  v.  Gentry, 

18.  Kuhn  v.  Milwaukee  Electric  B.,  147  Ind.  408,  44  N.  E.  311,  62  A.  S. 
etc.,  Co.,  158  Wis.  525,  149  N.  W.  B.  421,  37  KB. A,  378 ;  Carson  v.  Fed- 
220,  Ann.  Cas.  1916E  678.  ea»l  St.,  etc.,  B.  Co.,  147  Pa.  St.  219, 

19.  Anniston  Electric,  ete.,  Co.  v.  23  Atl.  369,  30  A.  S.  B.  727, 15  L.B.A. 
Rosen,  159  Ala.  195,  48  So.  798,  133  257. 

A.  S.  B.  32;  Eyansville  St.  R.  Co.  v.  1.  Hall  v.  Ogden  City  St  B.  Co., 
Gentry,  147  Ind.  408,  44  N.  E.  311,  13  Utah  243,  44  Pac.  1046,  57  A.  S.  B. 
62  A.  8.  B.  421,  37  LJI.A,  378;  But-  726. 
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warranty  no  inference  that,  cars;  can:  be  run  without  caution  ^cept 
on  approaching  crossings.  Rapid  running  at  crossings  is  itself  evi- 
dence of  negligence;  rapid  running  between  them  is  not.*  Where 
the  motorman  or  gripman  runs  his  car  at  such  a  rate  of  speed  that 
he  is  prevented  from  keeping  control  of  it,  so  as  to  stop  it  within  a 
reasonable  disten(»  upon  an  appearance  of  danger  to  others,  the  rate 
of  speed  at  which  he  propels  the  car  is  to  be  deemed  unreasonable  or 
dangerous.'  If  there  is  a  crowd  of  ohildren  on  the  street,  the 
gripman.  or  motwman  in  charge  of  a  street  car  must  so  regulate  the 
speed  of  his  c^  and. handle  the  appliances  for  its  control  as  one  capahio 
of  handling  with  skill  such  a  machine  and  mindful  of  his  responsibil- 
ity would  do.*  The  fact  that  a  statute  permits  municipalities  to 
fix  the  rate  of' speed  at  any  rate  up  to  a  certain  number  of  miles  per 
hour  does  not  compel  the  courts  to  hold  that  a  rate  of  speed  less  than 
the  statutory  limit  is  never  reckless  or  negligent.*  The  duty  of  the 
.  driver  of  an  electric  car  passing  along  a  sparsely  settled  country  road 
in  the  space  between  intersecting  roads  is  not  to  be  judged  by  the 
same  rules  with  regard  to  speed  which  apply  to  the  same  car  passing 
along  the  crowded  street  of  a  city.  In  order  to  serve  the  public, 
these  cars  must  be  propelled  as  rapidly  as  safety  will  permit ;  and  on 
long  stretches  of  country  road,  where  Uie  statutes  and  town  ordinances 
fix  no  limit  to  their  speed,  no  given,  rate  of  speed  is  per  se  excessive.* 
87.  Care  at  Street  Intersections  and  Railroad  Crossings. — The 
introduction  of  new  forms  of  vehicles,  and  of  new  motive  power  on 
street  railways,  has  not  impaired  the  right  of  the  foot  passenger  to 
safe  passage  at  street  crossings.  It  is  the  duty  of  drivers  of  vehicles, 
whether  wagons,  wheels,  or  cars,  so  to  regulate  the  speed  thereof,  and 
give  such  wamingof  approach,  at  whatever  cost  of  pains  and  trouble 
on  their  part,  as  that  the  footman,  using  ordinary  care  himself,  may, 
in  the  absence  of  unavoidable  accident,  cross  iri  safety.'  The  care 
required  to  be  used  by  a  street  railway  at  street  intersections  must  be 
such  as  is  commensurate  with  the  increased  dangers  arising  from  the 
travel  at  such  crossings.  One  operating  dangerous  machinery  over 
the  streets  of  a  city  must  know,  and  is  bound  in  law  to  know,  tiiat 
others  have  an  equal  right  to  the  use  of  the  streets  and  may  be  upon 

2.  Evers  v.  Philadelphia  Traction  Mo.  269,  50  S.  W.  921,  73  A.  S.  R. 
Co.,  176  Pa.  St.  376,  35  Atl.  140,  53  380;  Laufer  v.  Bridgeport  Traction 
A.  S.  R.  674.  Co.,   68  Conn.  475,   37  Atl.  379,  37 

3.  Chicago  City  R.  Co.  v.  Tuohy,  196  L.R.A.  533. 

111.  410,  63  N.  E.  997,  58  L.R.A.  270;  6.  Vizaoehero  v.  Rhode  Island  Co., 

Mangam  v.  Brooklyn  City  R.  Co.,  38  26  E.  I.  392,  59  Atl.  105-  69  L.R.A. 

N,  Y.  455,  98  Am.  Dec.  66.  188. 

4.  Schmidt  v.  St.  Louis  R.  Co.,  149  7.  Cincinnati  St.  R.  Co.  v.  Snell. 
Mo.  269,  50  S.  W.  921,  73  A.  S.  R.  54  Ohio  St.  197,  43  H-  E.  207,  32 
380.  L.R.A.  276. 

6.  Schmidt  v.  St.  Louis  R.  Co.,  149 
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them.*  More  care  is  required  to  be  exercised  at  street  intersectiozis 
than  at  other  points,  because  the  company  may  expect  pedestrians  or 
other  users  of  the  streets  to  be  constantly  crossing  its  track,  as  they 
have  the  lawful  right  to  do,  and  therefore  the  car  should  approach  the 
crossing  in  a  careful  and  cautious  manner,  so  as  to  avoid  injury  to 
others  who  are  using  the  streets  in  a  proper  and  careful  way.'  To 
this  end  the  car  ought  to  be  under  full  control  aa  it  passes  over  the 
crossing.**  A  person  in  the  highway  within  a  few  feet  of  a  street 
crossing  is  within  the  protection  of  this  rule.**  The  same  character 
or  degree  of  care  to  avoid  collision  must  be  exercised  by  those  operat- 
ing an  electric  car  along  a  public  highway,  in  approaching  and  going 
over  a  steam  railroad  crossing  of  such  highway,  as  is  required  to  be 
exercised  by  one  driving  or  operating  any  ordinary  vehicles  along  and 
over  such  railroad  crossing;  and  they  must  look  and  listen  for  the 
approaching  train,  and  if  such  care  is  not  exercised  the  electric  rail- 
way company  wUl  be  liable  to  the  steam  railroad  company  fot 
injuries  arising  thereto  by  reason  of  collision,  unless  the  negligence 
of  the  servants  of  the  railroad  company  contributed  to  the  accident.** 
'88.  Signals,  Lights  and  Lookouts. — ^As  a  general  rule,  it  is  incum- 
bent upon  a  street  railway  company  to  exercise  such  care  in  respect 
to  sounding  a  gong  or  bell  to  give  warning  of  the  approach  of  a  car 
as  is  reasonably  demanded  by  all  surrounding  conditions ;  *•  and  the 
absence  of  a  rule  or  custom  requiring  the  gong  to  be  rung  under  par- 
ticular circumstances  does  not  conclusively  show  that  no  such  duty 
exists.**  The  noise  incidental  to  the  operation  of  a  street  car  is  not  a 
sufficient  warning  of  its  approach.**  In  most  jurisdictions  it  is  held 
that  it  is  the  duty  of  the  motorman  of  a  street  car  upon  approaching 

8.  Ashley  v.  Kanawha  Valley  Trac-  Portsmouth,  etc.,  St.  By.,  100  Me.  41, 
tion  Co.,  60  W.  Va.  306,  55  S.  E.  1016,  60  Atl.  530,  109  A.  S.  R.  476,  89 
9  Ann.  Gas.  836.  L.R.A.  300. 

9.  Chicago   City  R.   Co.  v.  Tuohy,  Note:  49  L.R.A.(N.S.)  508. 
196  111.  410,  63  N:  E.  997,  58  L.R.A.  And  see  infra,  par.  98. 

270;  Evansville  St.  R.  Co.  v.  Gentry,  11.  Chicago  City  R.  Co.  v.  Tuohy, 

147  Ind.  408,  44  N.  E.  311,  62  A.  S.  196  111.  410,  63  N.  E.  997,  58  KR.A. 

B.  421,   37  L.B_A.   378;   Wallace  v.  270. 

City,  etc.,  R.  Co.,  26  Ore.  174,  37  Pac.  12.  New  York,  ^tc,  R.  Co.  v.  New 

477,  25  L.R.A.  663  and  note;  Tecker  Jersey  Electric  R.  Co.,  60  N.  J.  L. 

V,  Seattle,  etc.,  B.  Co.,  60  Wash.  570,  52,  37  Atl.  627,  38  L.R.A.  516. 

Ill  Pac.  791,  Ann.  Cas.  1912B  842;  IS.  Rascher  v.  East  Detroit,  etc.,  R. 

Ashley  v.  Kanawha  Valley  Traction  Co.,  90  Mich.  413,  51  N.  W.  463,  30 

Co.,  60  W.  Va.  306,  55  S.  E.  1016,  A.  S.  R.  447;  Hall  v.  Ogden  City  St. 

9    Ann.    Cas.    836;    Thoresen    v.    La  R.  Co.,  13  Utah  243,  44  Pac.  1046, 

Crosse  City  R.  Co.,  87  Wis.  597,  58  57  A.  S.  R.  726. 

N.  W.  1051,  41  A.  S.  R.  64.  Notes:  18  Ann.  Caa.  511;  20  Ann. 

Note:  49  L.R.A.(N.S.)  508.  Cas.  153. 

10.  Evansville  St.  R.  Co.  v.  Gentry,  14.  Note:  20  Ann.  Cas.  163. 
147  Ind.  408,  44  N.  E.  311,  62  A.  S.  15.  Note:  Ann.  Cas.  1915B  504. 
R.   421,  37   L.R.A.   378;   Marden   v. 
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she  intersection  of  streets  to  give  such  timely  warning  of  the  approach 
of  the  car  by  sounding  a  gong  or  bell  as  will  enable  others  to  avoid 
any  danger  from  it.*»  And  it  has  been  held  that  where  horses 
are  frightened  by  the  ringing  of  the  gong  of  a  street  car  at  a  street 
crossing  the  railway  company  is  not  liable,  as  it  would  have  beeu 
guilty  of  negligence  in  failing  to  give  warning  of  the  approach  of 
the  car  to  the  crossing.*'  In  some  jurisdictions  ordinances  require- 
the  ringing  of  a  gong  on  approaching  a  street  crossing,  and  the  viola- 
tion of  such  an  ordinance  is  held  to  constitute  negligence.**  On  the- 
'  other  hand  there  are  decisions  to  tiie  effect  that  in  the  absence  of  &■ 
rule,  regulation,  or  custom  to  sound  a  gong  at  all  crossings  and 
under  all  circumstances,  there  is  no  absolute  duty  to  sound  a  gong  at- 
crossings,  but  that  the  duty  arises  only  when  the  circumstances  render 
the  ringing  of  the  bell  necessary;  and  whether  the  occasion  is  sucb 
as  calb  fw  the  sounding  of  the  bell  is  a  question  of  fact  for  th& 
jury.  Where  there  is  no  one  to  get  on  or  off  at  a  street  crossing,  and 
there  is  no  one  at  or  near  the  crossing,  a  warning  of  the  approach  of 
the  car  is  held  to  be  imnecessary."  It  is  the  duty  of  a  street  railway 
to  have  its  cars  so  lighted  on  the  outside  that  they  may  be  seen  at  a 
safe  distance  by  persons  using  the  street,  so  that  such  persons  may 
have  an  opportunity  to  get  out  of  the  way  of  approaching  cars.** 
Where  the  absolute  duty  rests  on  a  street  railway  to  equip  its  can 
with  red  lights  for  use  after  dark,  such  duty  is  one  which  the  com- 
pany cannot  delegate.*  A  provision  in  a  street  railway  company's 
franchise  requiring  street  cars  to  be  properly  lighted  in  tiie  night- 
time does  not  necessarily  require  that  a  car  shall  be  equipped  with  a 
headlight*  Street  railways  have  no  exclusive  right  to  the  use  of 
the  part  of  the  street  cov^ed  by  their  track,  but  all  persons  have  the 
right  to  use  the  street  for  the  purposes  for  which  streets  are  ordinarily 
used,  and  from  this  fact  such  companies  may  expect  that  other  per- 
sons will  use  the  street,  as  they  have  the  right  to  do,  and  it  is  therefore 
incumbent  upon  them  to  ascertain  whether  the  track  be  clear.*   .To 

16.  Driscoll  v.  Market  St.  Gable  B.  Cas.  (D.  G.)  145,  10  Ann.  Gas.  601 
Co.,  97  Cal.  553,  32  Pac.  591,  33  A.  and  note;  Raacher  v.  East  Detroit, 
S.  R.  203:  Smith  v.  Public  Service  etc.,  R.  Co.,  90  Mich.  413,  51  N.  W. 
Corp.,  78  N.  J.  L.  478,  75  AtL  937,  463,  30  A.  S.  R.  447;  McGee  v.  Con- 
20  Ann.  Cas.  151  and  note;  Hall  v.  solidated  St.  R.  Co.,  102  Mich.  107, 
Ogden  City  St.  R.  Co.,  13  Utah  243,  44  60  N.  W.  293,  47  A.  S.  R.  507,  26 
Pac.  1046,  57  A.  S.  R.  726.  LJl.A.  300. 

Note:  20  Ann.  Gas.  154.  1.  Carter  v.  McDermott,  29  App. 

17.  Note:  20  Ann.  Cas.  154.  Cas.  (D.  C.)  145,  10  Ann,  Cas.  601 

18.  Driscoll  V.  Market  St.  Cable  R.   and  note. 

Co.,  97  Cal.  553,  32  Pac.  591,  33  A.  2.  McOee  v.  Consolidated  St.  R.  Co., 

S.  R.  203.  102  Mich,  107,  60  N.  W.  293,  47  A. 

Note:  20  Ann.  Cas.  154.  S.  R,  507,  26  L.R.A.  300. 

19.  Note:  20  Ann.  Cas.  154,  155.  Note:  10  Ann.  Cas.  606. 

20.  Garter  v.  McDermott,  29  App.  S.  Stabenau  v.  Atlantic  Ave.  R,  Co., 
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§  89  STREET  RAILWAYS  25  R.  C.  L. 

thie  end  those  operating  in  public  streets  rapidly  moving  cars  must 
keep  a  conatant  and ,  vigilant  lookout  ahead  of  the  car  *^  for  persons 
on  the  track,  and  i  for  those  so  near  thereto  as  to  be  in  danger  of 
being  injured  by  the  car,*  and  this  duty  is  not  discharged  as  a  matter 
of  law  by  ringing  the  bell  and  seeing  that  the  track  before  the  car 
is  clear,  without  looking  to  the  right  or  the  left.'  It  has  been  held, 
however,  that  those  in  charge  of  a  street  car  are  not  bound  to  look 
out  for  persons  lying  on  the  embankment  of  the  right  of  way,  although 
it  is  within  the  limits  of  a  public  street,  if  there  ia  nothing  to  show 
that  anyone  ever  used  that  portion  of  the  embankment  for  any  pur- 
pose whatever.'  Where  an  electric  railway  line  operates  its  cars 
upon  its  private  right  of  way  the  n^otorman  is  under  no  obligati(»i 
to  keep  a  lookout  for  trespassers;  his  only  obligation  with  respect  to 
giving  warning  to  such  trespassers  is  to  give  warning  when  he  sees 
them  on  the  track.* 

89.  Approaching  and  Passing  Other  Cars. — Although  it  is  held 
that,  immediately  upon  leaving  a  street  car,  a  person  ceases  to  be  a 
passenger,  and  becomes  a  traveler  upon  the  highway  merely,  to  whom 
the  railroad  company  owes  no  greater  degree  of  care  than  to  any 
other  pedestrian  on  the  street,*  tiiere  are  numerous  decisions  to  the 
effect  that  the  employees  in  charge  of  a  street  car  are  held  to  great 
caution  when  crossing  a  street  intersection  at  a  point  where  a  car 
upon  the  opposite  track  is,  or  very  recently  has  been,  discharging  pas- 
sengers, and  the  motorman  must  keep  a  sharp  lookout,  and  give 
Ample  and  timely  warning  of  the  approach  of  the  car,^^  and  have  it 

155  N.  Y.  511,  50  N.  E.  277,  63  A.  S.  Atl.  650,  34  A.  S.  R.  680;  Thoresea 

R.    698;    Galveston   City   R.    Co.    v.  v.  La  Crosse  City  R.  Co.,  87  Wis.  597, 

Hewitt,  67  Tex.  473,  3  S.  W.  705,  60  58  N.  W.  1051,  41  A.  S.  R.  64. 

jLm.  Rep.  32.  Note*:  34  A.  S.  Rv  682;  18  Ann. 

Note:  34  A.  S.  R.  682.  Cas.  51L 

And  see  infra,  par.  96,  97.  6.  Louisville  R.  Co.  ▼.  Johnson,  131 

4.  Anniston    Eleetric,    etc.,    Co.    v.  Ky.  277,  115  S.  W.  207,  20  L.R.A. 

Rosen    159  Ala.  195,  48  So.  798,  183  (N.S.)  133;  Barnes  v.  Shreveport  City 

AS    R    32;  Davidson  Bros.  Co.  v.  R.  Co.,  47  La.  Ann.  1218,  17  So.  782, 

Des  Moines  City.  R.  Co.,  170  la.  467.  49  A.  S.  R.  400. 

153  N.  W   79,  Ann.  Ca^.  1917C  1226  Notes:  49  A.  S.  R.  431-433;  63  A 

and  note;  Greene  v.  Louisville  R.  Co.,  S.  R.  701.                                  „  . ,    „ 

119  Kv   862,  84  S.  W.  1154,  7  Ann.  6.  Winters  v.  Kansas  City  Cable  R. 

Cas    1126  •   Winters  ▼.  Kansas   City  Co.,  99  Mo.  509,  12- S.  W.  652,  17  A. 

Cable  R   Co.,  99  Mo.  509,  12  S.  W.  S.  R.  591,  6  L.R.A.  536. 

fiS"    17  A    S.  R.  591,  6  L.R.A.  536;  Note:  49  A.  S.  R.  431-433. 

Sluder  v    St.  Louis  Transit  Co.,  189  7.  Trigg  v.  CarroUton  Water,  etc., 

Mo  107;  88  S.  W.  648,  5  L.R.A.(N.S.)  Co.,  215  Mo.  521,  114  S.  W.  972,  20 

186  and  note;  Mangam  v.  Brooklyn  L.R.A.(N.S.)  987. 

Citv  R  Co..  38  N.  Y.  455,  98  Am.  Dec.  8.  Note:  20  Ann.  Cas.  156. 

66-  Cawon  V.  Federal  St.,  etc.,  R.  Co.,  9.  Notes:  4  L.R.A.(N.S.)  729;  Ann. 

147  Pa   St.  219,  23  Atl.  369,' 30  A.  S.  Cas.  1912B  863.     And  see  Carrikbs. 

R  727  15  L.R.A.  257;  Schnur  v.  Citi-  vol.  4,  p.  1047  et  seq. 

zens'iraotion  Co.,  153  Pa.  St.  29,  25  10.  Chunn  v.  City,  etc.,  R.  Co.,  207 
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.  under  such  control  that  he  can  promptly  stop  it  upon  the  appearance 
of  danger.**  The  duty  to  exercise  due  caution  in  passing  a  stand- 
ing car  so  as  to  avoid  injury  to  persons  who  may  attempt  to  cross 
the  track  from  the  rear  of  the  standing  car  is  owing  not  only  to  per- 
sons who  alight  from  the  standing  car  but  to  other  persons  using  the 
street.** 

90.  Derailment. — It  has  been  held  that  a  street  railway  company 
is  liable,  irrespective  of  the  question  of  its  negligence,  for  injuries 
inflicted  upon  a  property  owner  through  shock  by.  a  car  which  leaves 
its  track  and  runs  against  his  dwelling,  a  portion  of  which  it  demol- 
ishes.*' There  are,  however,  numerous  decisions  in  support  of  the  rule 
thut  a  street  railroad  is  not  an  insurer  of  persons  on  the  street  or 
sidewalk  against  injuries  from  derailment  of  its  cars,  and  the  lia- 
bility for  such  injuries  is  dependent  on  Hie  negligence  of  the  railroad 
company.**  The  application  of  the  doctrine  ree  ipsa  loquitur  to 
derailment  cases  is  discussed  elsewhere  in  this  article.** 

91.  Application  of  Law  of  the  RMid. — It  is  only  recently  that  the 
courts  have  been  called  upon  to  interpret  the  law  of  the  road  as 
applied  to  an  automobile  and  a  street  car  traveling  in  the  same  direc- 
tion. Whether  the  passing  vehicle  shall  go  to  the  right  or  left  of 
the  one  overtaken  is  a  question  presenting  much  difiiculty,  and  is  not 
very  well  settled.  One  view  is  that  an  automobile  on  passing  a  street 
car  proceeding  in  the  same  direction  most  go  to  the  left  in  com- 

U.  S.  302,  28  S.  Ct.  63,  52  U.  8.  (L.       Notes:  4  L.R_A..(N.S.)  729,  730;  21 

ed.)  219;  Binnbgham  R.  Light,  etc.,  LJl.A.(N.S.)  888. 
Co.  V.  Landrum,  153  Ala.  192,  45  So.       H.  Birmingham  B.  Light,  etc.,  Co. 

198,  127  A.  S.  E.  25;  Chicago  City  E.  v.  Landnun,  153  Ala.  192,  45  So.  198, 

Co.  V.  Robinson,  127  111.  9,  18  N.  E.  127  A.  S.  R.  25;  Chicago  City  R.  Co. 

772,  11  A.  S.  R.  87,  4  L.R.A.  126;  ^-  Robinson,  127  111.  9,  18  N.  E.  772, 

Stack  V.  East  St.  Louis,  etc.,  R.  Co.,  ^  ■*-  S.  R.  87,  4  L.R.A.  126;  Louis- 

245  111.  308,  92  N.  E.  241, 137  A.  S.  R.  ^^1*  ^U,^"- Jj  ?"^i?l'  }^^c^yj^' 

318;  Louis^Ue  R.  Co.  v.  Hudgins,  124  98  S.  W.  275,  7  LRA.(N.S  )    152; 

Ky.  79,  98  S.  W.  275,  7  LJl.A.(N.S.)  S[^^%^-  ?o„^v   w  ^^82   21  TR  A 

152;  Bremer  v.  St.  Paul  City  R.  Co.,  ^-Z?!'-    1       ^'      ri  ^1  L.RA. 

LR  A.(N.S.)  ^7;  Hornstem  v   Unit-  ^bd.  Cas.'  1912B  861  and  note*;  Cin- 

^l^^*-oV^ln5'**;T'^^.,®-^-nn^;  ^n^ati  St.  R  Co.  V.  Snell.  54  Ohio 

X  ^  . -.^r'^  ;  ^11'  "r.'^'"'-  Cas.  699,  4  gt   jgy  43  jj.  E.  207,  32  L.R.A.  276. 

L.R.A.(N.S.)  729;  Stewart  v.  Omaha,  jjotg.  21  L.R.A.(N.S.)  888. 

etc.,  St.  R.  Co.,  88  Neb.  209,  129  N.  12.  Consolidated    Traction    Co.    v. 

W.  440,  Ann.   Cas.  1912B  861  and  Scott,  58  N.  J.  L.  682,  34  Atl.  1094, 

note;    Consolidated    Traction    Co.    v.  55  A.  S.  R  620,  33  L.R.A.  122. 

Scott,  58  N.  J.  L.  682,  34  Atl.  1094,  Note:  Ann.  Cas.  1912B  864. 

55  A.  8.  E.  620,  33  L.RA.  122;  Cin-  13.  Kentucky  Traction,  etc.,  Co.  v. 

cinnati  St.  R.  Co.  v.  Snell,  64  Ohio  Bain,  174  Ky.  679,  192  S.  W.  656, 

St.  181,  43  N.  E.  207,  32LJI.A.  276;  LJI.A.1917D  813  and  note. 

Smith  V.  Union  Trunk  line,  18  Wast.  14.  Note:  L.R.A.1917D  816. 

351,  51  Pac.  400,  45  L.R.A.  169.  16.  See  infra,  par.  160.  , 
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pliance  with  general  statutory  provisions  to  that  efifect.**  On  the 
other  hand  a  municipal  ordinance  requiring  vehicles  on  a  highway 
to  keep  to  the  right  and  to  pass  on  the  left  other  vehicles,  which 
shall  give  way  to  the  right,  has  been  held  not  to  apply  to  a  standing 
street  car,  but  a  vehicle  overtaking  and  attempting  to  pass  it  must 
pass  to  the  right  side  of  the  road,  although  the  space  at  the  right 
of  the  car  is  temporarily  blocked  with  traffic.*'  The  question  of  the 
applicability  of  the  rules  of  the  road  has  arisen  in  a  number  of  cases 
where  it  was  sought  to  recover  against  a  street  railway  for  an  injury 
resulting  from  a  coUision  between  a  car  and  a  vehicle  proceeding 
in  the  opposite  direction.  In  cases  of  this  character  the  ordinary 
statutes  requiring  travelers  to  pass  to  the  right  have  generally  been 
held  inapplicable,  even  to  the  vehicle,  for  the  very  Uuiguage  of  the 
statutes  generally  shows  that  they  have  no  reference  to  railroads. 
It  is  the  duty  of  the  person  meeting  the  street  car  to  keep  off  of  the 
track  if  he  can,  and  it  makes  no  difference  in  getting  off  whether 
he  turns  to  the  right  or  to  the  left  except  as  bearing  on  the  question 
of  negligence  in  the  particular  case.  But  the  view  has  been  taken 
that  an  electric  railway  company  is  bound  to  take  notice  that  the  law 
requires  other  carriages  using  the  parte  of  the  highway  covered  by 
its  tracks,  upon  meeting  its  cars  coming  from  an  opposite  direction, 
to  keep  to  the  ri^t,  unless  they  are  powerless  to  do  so,  and  to  expect 
that  such  other  carriages  might  so  turn  upon  its  right  hand  track  at 
any  moment  in  obedience  to  the  law;  and  that  it  is  the  duty  of  a 
motorman  to  use  reasonable  care  to  govern  the  speed  and  motion  of 
his  car  in  accordance  with  the  necessities  which  such  a  situation  might 
at  any  instant  create.** 

92.  Care  Required  in  Use  of  Electricity. — ^Although  it  is  every- 
where recognized  that  it  is  the  duty  of  users  of  electricity  to  employ 
a  high  degree  of  diligence  to  prevent  its  causing  injury  to  others, 
in  many  cases  this  principle  is  treated  merely  as  an  application  of 
the  general  rule,  and  is  expressed  by  the  formula  that  ordinary  care 
is  required,  proportioned  to  the  danger  to  be  averted.*'  In  another 
line  of  cases  it  is  held  that  street  railway  companies  using  electricity 
as  a  motive  power  are  required  to  exercise  a  high  degree  of  care.** 

16.  See    AuTOMOBiLKS,    vol.    2,    p.  bert,  70  Kan.  261,  78  Pac.  807,  3  Ann. 
1195.  Cas.    256    and    note    (stating   rule); 

17.  Harris  v.  Johnson,  174  Cal.  55,  Block  v.   Milwaukee   St.   R.    Co.,   88 
161  Pac.  1155,  L.R.A.1917C  477.  Wis.  371,  61  N.  W.  1101,  46  A.  S.  R. 

18.  Note:    42    L.R.A.(N.S.)    1188-  849,  27  L.R.A.  365. 
1194.    For  a  Ml  discussion  of  the  law  Note :  21  Ann.  Cas.  749. 

of  the  road  and  its  applicability  to  par-  20.  Chattanooga  Electric  R.  Co.  t. 

ticular  vehicles,  see  Autokobiles,  vol.  Mingle,  103  Tenn.  667,  56  S.  W.  23, 

2,  p.  1194  et  seq. ;  Highways,  vol:  13,  76  A.  S.  R.  703. 

p.  270  et  seq.  Note:  3  Ann.  Cas.  269. 

19.  Metropolitan  St  B.  Co.  ▼.  Gil- 
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Another  rule  is  that  such  companies  must  exercise  the  utmost  degree 
of  care  in  the  construction,  inspection,  and  repair  of  their  wires  and 
poles,  to  the  end  that  travelers  along  the  highway  may  not  be  injured 
by  their  appliances.^  Still  other  courts  take  the  view  that  the  peculiar 
conditions  involved  in  cases  of  injuries  by  electricity  have  given  rise 
to  a  special  doctrine,  somewhat  analogous  to  that  requiring  operators 
of  railways  to  use  all  possible  skill  and  care  for  the  protection  of 
passengers.*  This  view  makes  a  street  railway  company  an  insurer  of 
the  safety  of  users  of  the  street  against  injury  from  escaping  elec- 
tricity, and  under  it  the  fact  that  frequent  inq>ections  of  the  lines 
are  made,  to  ascertain  the  cmidition  of  the  wires  and  remedy  defec- 
tive insulation,  does  not  relieve  the  company  of  liability  for  an  injury 
resulting  from  defective  insulation.  It  is  the  company's  business  to 
know  the  dangerous  defects  in  or  along  its  lines,  and,  knowing,  to 
remedy  or  safeguard  them.*  The  true  rule  seems  to  be  that  as  to 
all  persons  except  trespassers  the  company  is  bound  to  exercise  rear 
sonable  care — the  degree  of  care  that  a  man  of  ordinary  prudence 
would  exercise  under  like  drcumstances.  As  a  matter  of  course,  what 
constitutes  reasonable  care  depends  upon  the  circumstances  of  each 
particular  case.  As  the  danger  increases,  the  precautions  to  avoid 
injury  must  increase,  but  the  degree  of  care  remains  the  same.  Per- 
haps nothing  more  than  this  is  meant  by  those  cases  which  require 
"a  high,"  "the  highest,"  or  "the  utmost"  degree  of  care,  but  which  do 
not  hold  that  the  company  is  an  insurer.*  The  duty  of  companies 
using  electricity  is  not  limited  to  keeping  their  own  wires  out  of  the 
streets,  or  other  public  highways,  but  extends  to  the  prevention  of 
the  escape  of  the  dangerous  force  in  their  service  through  any  wires 
brought  in  contact  with  their  own,  and  of  its  transmission  thereby 
to  anyone  using  the  streets.  Only  in  this  way  can  the  public  receive 
that  protection  due  it  while  exerdsing  its  ri^ts  in  the  highways  in 

1.  MetropoUtan  St.  R.  Co.  v.  Gil-  AtL  730,  64  A.  S.  R.  592,  38  L.R.A. 
bert,  70  Kan.  261,  78  Pac.  807,  3  Ann.   637. 

Cas.  256  and  note;  Qentzkow  v.  Port-  3.  Metropolitan  St.  R.  Co.  v.  Qil- 

land  R.  Co.,  54  Ore.  114, 102  Pac.  614,  bert,  70  Kftn.  261,  78  Pac.  807,  3  Ann. 

135  A.  S.  R.  821;  Memphis  St.  R.  Co.  Cas.  256  and  note;  Potts  v.  Shreve- 

V.  Kartright,  110  Tenn.  277,  75  S.  W.  port  Belt  R.  Co.,  110  La.  1,  134  So. 

719, 100  A.  S.  R.  807.  103,  98  A.  S.  R.  452  and  note. 

Notes:  54  A.  S.  R.  266;  21  Ann.  Note:  3  Ann.  Cas.  258. 

Cas.  749.  4.  City  Electric  St.  R.  Co.  v.  Conery, 

2.  Metropolitan  St.  R.  Co.  v.  Gil-  61  Aik.  381,  33  S.  W.  426,  54  A.  S.  R. 
bert,  70  Kan.  261,  78  Pac.  807,  3  Ann.  262,  31  L.R.A.  570. 

Cas.  256  and  note;  Potts  v.  Shreve-  Notes:  3  Ann.  Cas.  269;  21  Ann. 
port  Belt  R.  Co.,  110  La.  1,  134  So.   Cas.  749. 

103,  98  A.  S.  R.  452;  Trenton  Pass.  And  see  Eleotbicitt,  v«L  9,  p.  1199 
R.  Co.  V.  Cooper,  60  N.  J.  L.  219,  37  et  seq. 
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or  over  which  electric  wires  are  suspended.'  It  cannot  be  said,  aa 
a  matter  of  law,  that  it  is  the  duty  of  an  electric  railway  to  place 
guard  wires  over  its  trolley  wires  in  suclj  a  way  as  to  prevent  tele- 
phone wires,  in  the  event  of  their  falling  from  any  cause,  from  fall- 
ing upon  and  coming  in  contact  with  the  trolley  wire,  but  it  should  be 
left  to  the  jury,  under  all  the  facts  of  the  case,  to  determine  whether 
the  method  actually  used  was  negligent.*  The  rule  has  been  laid 
down  that  the  same  degree  of  care  is  necessary  with  respect  to  persons 
lawfully  on  the  premises  of  the  railroad  company  as  in  other  casea 
And  a  street  railway  company  employing  a  contractor  about  its  prop- 
erty is  required  to  see  that  the  electrical  apparatus  is  pr(q)erly  insulated 
and  kept  in  repair,  and  a  workman  for  l^e  contobctor  does  not  assume 
the  risk  of  danger  from  electricity.  So  the  duty  of  the  railroad  com- 
pany 13  not  in  any  respect  lessened  with  respect  to  the  servants  of  a 
telephone  company  because,  by  reason  of  some  agreement  or  license, 
the  railroad  company  is  permitted  to  attach  a  wire  to  a  pole  belong- 
ing to  such  telephone  company.'  The  right  of  a  trespasser  on  the 
premises  or  track  of  an  electric  railway  company  to  recover  for 
injuries  received  from  a  third  rail  depends  upon  whether  the  com- 
pany owes  him  any  duty  to  safeguard  the  rail  in  such  a  way  as  to 
prevent  him  from  coming  in  contact  with  it  or  to  warn  him  of  the 
danger.  In  most  jurisdictions  the  company  is  not  bound  to  keep  its 
private  right  of  way  in  a  nonhazardous  state,  and  if  it  has  the  legal 
right  to  use  an  exposed  third  rail  the  extent  of  its  obligation  is  to 
refrain  from  wilful  injuries,  and  this  rule  applies  though  the  person 
injured  is  a  child.' 

93.  Injury  to  Telephone  and  Telegraph  Wires  by  Induction  and 
Conduction. — According  to  some  decisions  an  electric  street  railway 
company  is  liable  for  injurj-  to  the  line  of  a  telegraph  or  telephone 
company  by  the  inducting  of  electricity  from  its  wires,  and  conduc- 
tion through  the  earth,*  but  the  weight  of  authority  appears  to  be  in 
favor  of  the  rule  of  nonliability,  in  the  absence  of  negligence  on  the 
part  of  the  street  railway  company,  whether  the  injury  results  from 
induction  or  conduction.**    Some  of  the  courts  in  lajdng  do'mi  the 

5.  City  Electric  St.  R.  Co.  v.  Conery,  8.  Reidfil  v.  West  Jersey,  otc^  R.  Co., 
61  Ark.  381,  33  S.  W.  426,  54  A.  S.  R.  177  Fed.  374,  101  C.  C.  A.  428,  21 
262  and  note,  31  L.R.A.  570;  United  Ann.  Cas.  746  and  note,  28  L.R.A. 
Electric  R.  Co.  v.  Shelton,  89  Tenn.  (N.S.)  98.  And  see  ELEcrpBiciTT,  vol. 
423,  14  S.  W.  863,  24  A.  S.  R.  614.  9,  p.  1207  et  seq.;  Nbguobwcb,  voL 

6.  Block  V.  Milwaukee  St.  R.  Co.,  20,  p.  57  et  seq. 

89  Wis.  371, 61 N.  W.  1101, 46  A.  S.  R.  9.  Cumberland    Td.,    etc.,    Co.    v. 

849,  27  L.R.A.  365.     And  see  Elko-  United  Electric  R.  Co.,  93  Tenn.  492, 

TMorrr,  vol.  9,  pp.  1215, 1227.  29  S.  W.  104,  27  L.R.A.  236. 

7.  Gentzkow  v.  Portland  R.  Co.,  54  Note:  Ann.  Cas.  1916A  136. 

Ore.  114,  102  Pac.  614,  135  A.  S.  R.       10.  Citizens'   Telephone  Co.  v.   Ft 

821.  Wayne,  etc.,  R.  Co.,  53  Ind.  App.  230, 

Note:  21  Ann.  Cas.  751,  lOO  N.  E.  309,  Ann.  Cas.  1916A  132 
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rule  of  Donliability  base  their  holding  op  the  ground  that  the  tele- 
phone or  telegraph  is  not,  while  the  street  railway  is,  a  street  use,** 
and  that  the  franchise  of  a  telephone  or  telegraph  company  is  in  its 
entirety  subservient  to  the  lawful  uses  which  may  be  made  of  those 
thoroughfares  for  public  travel.**  Other  courts  have  placed  their 
decision  on  the  ground  that  both  stand  on  an  equal  footing  and  that 
the  telephone  or  telegraph  company  can  more  easily  and  cheaply 
remedy  conditions.*'  A  further  discussion  of  the  lial)ility  of  electric 
companies  for  injuries  by  escaping  and  induced  currents  is  found 
elsewhere  in  this  work.** 

94.  Frightening  Horses  Generally. — The  sum  of  the  adjudicated 
cases  bearing  upon  the  relative  rights  and  duties  of  street  cars  and 
citizens  traveling  in  vehicles  drawn  by  horses  or  other  animals  is 
that  both  have  a  right  to  use  the  street,  but  that  neither  has  an 
exclusive  right.  The  operator  of  a  street  car  is  not  necessarily  obliged 
to  stop  the  car  every  time  a  horse  shies  or  scares  at  the  approaching 
car;  but  when  the  operator  sees  that  a  horse  is  frightened  at  the 
car  it  is  hia  duty  to  manage  his  car  in  such  manner  as  a  man 
of  ordinary  prudence  would  do  under  the  same  circumstances,  and 
it  is  always  a  question  of  fact  for  the  jury  whether  such  care  in 
the  running  of  the  car  has  been  observed.  This  duty  may  or  may 
not  lead  to  the  necessity  for  bringing  a  car  to  a  full  stop.  The  duty 
of  the  company  in  this  regard  is  juat  the  same  as  the  duty  of  one 
individual  or  citizen  to  another  when  they  meet  on  the  highway  and 
the  horse  of  the  one  becomes  frightened  at  the  vehicle  of  the  other, 
or  at  anything  upon  the  vehicle  of  another.*'  Where  the  motorman 
in  charge  of  a  car  sees,  or  by  the  use  of  reasonable  care  should  have 
seen,  that  a  horse  is  unduly  frightened  by  his  car,  it  is  his  duty  to 
do  what  he  reasonably  can  to  prevent  injury.**  So  an  interiu-biui 
electric  railway  company  may  be  liable  for  injury  to  one  driving  on  a 

and  note;  Hudson  River  Telephone  Co.  IS.  Citizens'  Telephone  Co.  v.  Ft. 

V,  Watervliet  Turnpike,  etc.,  Co.,  135  Wayne,  etc.,  R.  Co.,  53  Ind.  App.  230, 

N.  Y.  393,  32  N.  E.  148,  31  A.  S.  R.  100  N.  E.  309,  Ann.  Cas.  191(5A  132 

838,   17   L.R.A.   674;    Cincinnati   In-  and  note. 

dined  Plane  R.  Co.  v.  City,  etc.,  Tel.  14.  See  Electricity,  vol.  9,  p.  1230 

Ass'n,  48  Ohio  St.  390,  27  N.  £.  890,  et  seq. 

29  A.  S.  R.  559,  12  L.RA.  534.  15.  Terre  Haute  Electric  R.  Co.  v. 

Note:  Ann.  Cas.  1916 A  136.  Yant,  21  Ind.  App.  486,  51  N.  E.  732, 

.  11.  Hudson  River  Telephone  Co.  v.  69  A.  S.  R.  376;  Gates  v.  Metropolitan 

Watervliet    Turnpike,    etc.,    Co..   135  St.  R.  Co.,  liE58  Mo.  535,  68  8.  W."306, 

N.  Y.,  393,  32  N.  E.  148,  31  A.  S.  R.  68   L.R.A.   447.     And'  see   Animals, 

838,  17  L.R.A.  674.  vol.  1,  p.  1218  et  seq. 

Note:  Ann.  Cas.  1916A  135.  16.  South    Covington,    etc.,    St.    R. 

12.  Hudson  River  Telephone  Co.  v.  Co.  v.  ■  Cleveland,  100  S.  W.  283.  30 

Watervliet  Turnpike,  etc.,  Co.,  135  N.  Ky.   L.  Rep.   1072,   11  L.R.A.(N.S.) 

Y.  393,  32  N.  E.  148,  31  A.  S.  R.'SSS,  853. 

17  L.R.A.  674.                            -  Note:  21  L.R.A.(N.S.)  283. 
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hij^way  running  parallel  to  its  tracks,  by  the  fright  of  his  horse  and 
overturning  of  the  carriage,  where  its  motorman  in  charge  of  the 
«ar,  upon  approaching  the  traveler  at  high  speed,  sees  that  the  horse 
is  frightened  and  that  the.  roadway  is  narrow,  with  a  ditch  on  either 
side,  and  refuses  to  slacken  his  speed  upon  signal,  the  result  of  which 
is  that  the  horse  becomes  unmanageable  and  causes  the  injury,*' 
Anyone  who  undertakes  to  propel  a  street  railway  car  in  a  condition 
in  which  a  reasonably  prudent  man  would  apprehend  that  it  would 
frighten  horses  is  bound  to  employ  reasonable  means  to  prevent  injury 
to  persons  riding  or  driving  along  the  street.'*  However,  it  has  been 
held  that  where  a  horse  is  being  driven  or  is  running  uncontrolled 
along  a  highway  parallel  to  a  railway  of  any  kind,  though  it  give 
unmistakable  evidence  by  its  movements  that  it  is  alarmed  at  an 
approaching  car,  the  motorman  in  charge  is  not  negligent  in  failing 
to  diminish  the  speed,  unless  the  animal'  is  actually  on  the  track,  in 
his  front,  or  he  has  reasonable  ground  to  believe  that  in  its  excited 
state  it  is  about  to  go  or  may  go  upon  it,  so  as  to  cause  a  collision." 
It  has  been  decided  that  if  the  driver  of  a  horse  knows  that  the  horse 
is  liable  to  become  frightened  at  street  cars,  and  to  run  away,  and, 
with  such  knowledge,  drives  him  on  a  street  with  a  street  car  line  ob 
it,  he  does  so  as  his  own  risk.*'  Generally  whether  or  not,  under  the 
circumstances  of  the  particular  case,  that  degree  of  care  required  by 
the  law  was  exercised  by  the  servants  of  a  street  railway  company  in 
the  operation  of  a  car,  is  a  question  for  the  jury  to  determine.  And 
where  a  horse  shown  to  be  frightened  by  a  street  car  causes  injury, 
it  is  a  question  for  the  jury  whether  the  negligence  in  the  (^>eration 
of  the  car  was  the  proximate  cause  of  the  injury.* 

95.  Liability  Where  Fright  Caused  by  Ordinary  Movements  and 
Noises. — The  doctrine  that  steam  railroad  companies  are  not  liable 
for  the  fright  of  horses  at  the  ordinary  movements  of  a  car,  or  from 
usual  noises  incident  to  the  operation  of  the  road,  if  its  agents  are 
free  from  negligence,  applies  to  street  railway  companies.'  Thus  it 
has  been  held  that  a  motorman  in  charge  of  a  street  car  whose 
scrappers  are  throwing  snow  from  the  track  is  not  negligent  in 
failing  to  check  the  speed  of  the  car  as  it  approaches  a  horse  stand- 
ing by  the  curb,  which  manifests  no  signs  of  fear  until  the  car  is 
so  close  that  it  cannot  be  stopped,  when  the  horse  suddenly  dashes 

17.  EfSag«r    v.    Ft.    Wayne,    ete.,  117  N.  C.  651,  23  S,  E.  449,  34  L.R.A. 
Traction  Co.,  175  Ind.  175,  93  N.  E.  481. 

855,  33  L.R.A.(N.S,)   123,     And  see      20.  Gates  v.  Metropolitan  St.  R.  Co., 
Akimals,  vol.  1,  p.  1211  et  eeq.  ^^  ^°-  ^^'  ^  ^-  ^-  ^^>  ^  L.R.A. 

18.  McCann  v.   ConsoUdated  Trac-      jj^^^.  ^  l.R.A.(N.S.)  288. 
tion  Co.,  59  N.  J.  L.  4S1,  36  AU.  888,      i.  Note:  21  L.R.A.(N.S.)  286. 

38  L.R.A.  236.  2.  See  Animals,  voL  1,  pp.  1207, 

19.  Doster  v.  Charlotte  St.  R.  Co.,  1218. 
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upon  the  ,'/^k  in  front  of  it.*  So  a  motonnan  is  not  negligent  in 
releasing  tiJe  air  brakes  irhen  a  horse  has  come  opposite  the  car,  where 
there  is  nothing  to  indicate  that  the  horse  is  afraid,  although  the 
noise  of  the  escaping  air  frightens  the  horse  so  that  it  turns  the  car- 
riage into  the  ditch  and  injures  the  driver.*  But  it  is  the  duty  of  a 
street  railway  company  in  operating  its  cars  along  a  public  road  not 
to  interfere  with  rights  of  individuals  using  such  road  by  other 
modes  of  travel,  by  making  imusual  and  unnecessary  noises  that 
are  likely  to  fri^ten  horses  along  such  road ;  and  for  damages  result- 
ing from  the  breach  of  such  duty  ihe  company  is  liable.*  And 
while  a  motorman  might  not  be  bound  to  comply  with  a  request  to 
stop  his  oar  merely  because  a  team  on  the  highway  appeared  to  be 
restive,  he  is  bound  not  to  do  anything  unusual  or  unnecessary, 
such  as  sounding  the  gong  loudly  or  running  at  an  excessive  rate  of 
speed.*  Though  the  bell  must  ordinarily  be  sounded  to  give  notice 
of  the  approach  of  the  car,  still  if  the  operator  of  the  oar  sees  that 
a  horse  is  already  frightened  by  its  approach,  and  that  the  citizen 
is  in  dangOT,  it  has  been  held  that  it  is  his  duty  to  cease  sounding 
the  bell,  and  even  to  stop  if  necessary;  and  if,  instead  of  doing  so, 
he  continues  to  sound  the  gong  or  ring  the  bell,  and  further 
frighten  the  horse,  and  cause  him  to  run  away,  the  company  is  liable 
for  injuries  inflicted  in  consequence  thereof.' 

Right$  of  Public  in  Use  of  Tracks 

96.  In  General. — There  is  a  natural  and  necessary  difference  be- 
tween the  fundamental  right  of  an  ordinary  freight  and  passenger 
railroad  to  its  ri^t  of  way  and  the  right  of  a  street  car  company 
to  use  the  streets  of  a  city.  The  railroad  cofnpany  may  have  an 
estate;  the  street  oar  company  always  has  a  franchise.  The  lands 
over  which  a  railroad  company  builds  its  road  are  withdrawn  from 
general  or  private  use;  the  surfaise  of  a  street  is  open  to  common 
travel.  The  Tfray  of  a  railroad  company  is  used  by  it  exclusively, 
subject  to  limited  rights  at  pubUc  or  private  crossings;  a  street  is 
used  concurrently  by  the  street  car  company  and  by  the  public* 
Highways  are  laid  out  for  passage,  and  each  passer  in  a  vehicle  or 

8.  Monlton  ▼.  Lewiston,  etc,  St.  E.  Note:  21  L.R.A.(N.S.)  287. 

Co.,   102  Me.   186,   66   Atl.   388,   10  7.  Benjamin  v.  Holyoke  St.  R.  Co., 

L.E.A.(N.S.)  846.  160  Mass.  3,  35  N.  E.  95,  39  A.  S.  R. 

4.  Hoag  V.  Bonth  Dover  Marble  Co.,  446;    Gates   ▼.   Metropolitan    St.    R. 

192  N.  Y.  412, 86  N.  B.  667,  21  L.R.A.  Co.,  168  Mo.  536,  68  S.  W.  906,  58 

(N.S.)  283.  L.R.A.  447. 

6.  SeeAinacii.8,'VoLl,p.  1218etseq.  8.  Bremer  v.  St  PanI  City  R.  Co., 

6.  Benjamin  v.  Holyoke  St.  R.  Co.,  107  Minn.  826,  120  N.  W.  882;  21 

160  Maes.  3,  85  N.  E.  95,  39  A.  S.  R.  L.R.A.(N.S.)  887. 
446. 
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on  foot  has  a  right  of  passage  over  the  same,  subject  to  fi.'*  coDdition  . 
that  he  does  not  unnecessarily  interfere  with  the  lawful  erverciae  of  a 
similar  right  by  others.*  So  a  person  endeavoring  to  cross  a  street 
on  which  a  street  railroad  is  operated  may  choose  any  point  at 
which  to  cross,  and  is  bound  to  exercise  only  reasonable  care.**  It 
is  a  familiar  principle,  frequently  reiterated  by  the  courts,  that  street 
railway  companies  have  no  superior  and  predominant  right  to  the  use 
of  the  street  upon  which  their  tracks  are  located  over  the  rights  of 
other  users,  except  the  right  of  way  when  they  require  it.**  The 
opposite  doctrine  appears  to  have  found  lodgment  in  many  minds, 
and  there  seems  a  dispositicm  to  assume  that  a  foot  passenger  has 
no  right  upon  a  public  street  as  against  a  street  car.  IiMleed,  com- 
mon observation  seems  to  show  that  this  belief  controls  the  conduct 
of  drivers  of  many  conveyances,  public  and  private.    Too  oft«n  there 

9.  Indianapolis  Traction,  etc.,  Co.  v.  29  L.R.A.  287;  Bremer  v.  St.  Paul 
Kidd,  167  Ind.  402,  79  N.  E.  347,  10  City  R.  Co.,  107  Minn.  326, 120  N.  W. 
Ann.  Caa.  942,  7  L.E.A.(N.S.)  143;  382,  21  L.R.A.(N.S.)  887;  Hicks  v. 
Ft.  Madison  St.  R.  Co.  v.  Hughes,  137  Citizais'  R.  Co.,  124  Mo.  115,  27  S. 
la.  122, 114  N.  W.  10, 14  L.R.A.(N.S.)  W.  542,  25  L.R.A.  508;  Stewart  ▼. 
448;  Benjamin  v.  Holyoke  St.  R.  Co.,  Omaha,  etc.,  St.  R.  Co.,  88  Neb.  209, 
160  Mass.  3,  %  N.  £.  95,  39  A.  S.  R.  129  N.  W.  440,  Ann.  Cas.  1912B  861; 
446.  And  see  Hiobwats,  vol  19,  p.  Cape  May,  etc.,  R.  Co.  v.  Gape  May, 
251  et  seq.  59  N.  J.  396,  36  Atl.  696,  36  L.R.A. 

10.  Note:  26  A.  S.  R.  515.  And  see  653;  Gilmore  y.  Federal  St.,  etc.,  Pass. 
Highways,  vol.  13,  p.  468  et  seq.  R.  Co.,  158  Pa.  St.  31,  25  Atl.  651,  34 

11.  Little  Rock  Ry.,  etc.,  Co.  v.  A.  S.  R.  682;  Thatcher  t.  Central 
Sledge,  108  Ark.  95,  158  8.  W.  1096,  Traction  Co.,  166  Pa.  St.  66,  30  Atl. 
Ann.  Cas.  1915B  682;  Pacific  R.  Co.  1048,  45  A.  S.  B.  645;  Evers  v.  Phila- 
V.  Wade,  91  Cal.  449,  27  Pae.  768,  25  delphia  Traction  Co.,  176  Pa.  St.  376, 
A.  S.  R,  201,  13  L.R.A.  754;  Laafer  35  Atl.  140,  53  A.  S.  R.  674;  Barto 
T.  Bridgeport  Traction  Co.,  68  Conn.  v.  Beaver  Val.  Traction  Co.,  216  Pa. 
476,  37  Atl.  379,  37  LJI.A.  533;  In-  St.  328,  65  Atl.  792,  116  A.  S.  R. 
dianapoUs  Traction,  etc.,  Co.  v.  Kidd,  770;  Taggart  v.  Newport  St.  R.  Co., 
167  Ind.  402,  79  N.  E.  347,  10  Ann.  16  E.  I.  668,  19  Atl.  326,  7  L.R.A. 
Cas.  942  and  note,  7  L.R.A.(N.S.)  205;  Katzenberger  v.  Lawo,  90  Tenn. 
143;  Ft.  Madison  St.  R.  Co.  v.  Hughes,  235,  16  S.  W.  611,  ^  A.  S.  R.  681, 
137  la.  122,  114  N,  W.  10,  14  L.R,A.  18  L.R.A.  185;  OalvestoBt  City  R. 
(N.S.)  448;  Greene  y.  Louisville  R.  Co.  v.  Hewitt,  67  Tex.  473,  3  S.  W. 
Co.,  119  Ky.  862,  84  S.  W.  1154,  7  705,  60  Am.  Rep.  32;  San  Antonio 
Ann.  Cas.  1126;  South  Covington,  etc.,  Rapid  Transit  Sf.  R.  Co.  v.  Limbni^er, 
St.  R.  Co.  V.  Cleveland,  100  S.  W.  88  Tot.  79,  30  S.  W.  533,  53  A.  S.  R. 
283,  30  Ky.  L.Rep.  1072,  11  L.R.A.  730;  HaU  v,  Ogden  City  St.  B.  Co.. 
(N.S.)  853;  Crisman  v.  Skreveptort  13  Utah  243,  44  Pac.  1046,  57  A.  S.  R. 
Belt  R.  Co.,  110  La.  640,  34  So.  718,  726;  Thompson  v.  Sak  LakeEapid- 
62  L.R.A.  747;  Caltahaji  v.  Boston  El.  Transit  Co.,  16  Utah  281,  52  Pac.  92, 
R.  Co.,  205  Mass.  422,  91  N.  B.  388,  67  A.  S.  E.  62:^  40  L;R.A.  172;  Rieh- 
18  Ann.  Cas.  510  and  note;  Raseher  mond  R.,  etc.,  Co.  v.  Gartitrigfat,  92 
v.  East  Detroit,  etc.,  E..  Co.,  90  NBch.  Vs.  627,  24  S.  E;  367,  Si  A.  S.  R.  839, 
413,  51  it.  W.  468;  30 'A.  S.  R.  447;  32LJEI.A.  220. 

Montgomery  v.  Laonng  C^y  Electric       Noted:  45  A.  3.  B.  049:. 49  A.  S.  & 
R.  Co.,  103  Mich.  46,  61  N.  W.  543,   43L 
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is  a  Teckleas  disregard  of  human  Kfe  tind  limb,  and  pedestrians  are 
compelled,  at  their  peril,  to  keep  out  of  the  way.  As  a  matter  of  law 
it  is  as  much  a  duty  of  the  vehicle  to  keep  out  of  the  way  of  the 
footmen,  and  especially  so  at  crossings,  as  it  is  for  the  latter  to  escape 
being  run  over,  giving  due  consideration  to  the  grsater  difficulty  of 
guiding  and  arresting  the  progress  of  the  vehicle.** 

97.  Extent  of  Street  Car's  Preferential  Right  to  Use  of  Track. — No 
one  is  a  trespasser  for  going  upon  street  railway  tracks,  but  the  travel- 
ing public  does  not  have  equal  rights  with  the  railway  company  to  the 
use  of  the  tracks  for  passing  along  or  crossing  over  them.^'  As  the 
cars  must  run  upon  the  tracks  and  cannot  turn  out  for  vehicles  drawn 
by  horses,  they  must  have  the  preference,  and  such  vehicles  must, 
aa  they  can,  in  a  reasonable  manner  keep  off  from  the  railroad  tracks 
so  as  to  permit  the  free  and  unobstructed  passage  of  the  cara.  In 
no  other  way  can  street  railways  be  operated.  As  to  such  vehicles, 
the  railways  have  the  paramount  right  to  be  exercised  in  a  reason- 
able and  prudent  manner.**  This  paramount  or  better  right  to  the 
use  of  their  tracks  does  not,  however,  give  them  the  right  to  exclude 
travelers,**  and  these  may  move  along  or  across  the  tracks  at  any 
time  and  place  where  such  traveling  does  not  interfwe  with  the 

12.  Bremer  v.  St.  Paul  City  R.  Co.,  B.  Co.,  103  Mich.  46,  61  N.  W.  543, 
107  Minn.  326,  120  N.  W.  382,  21  29  L.R.A.  287;  Citizens'  Coach  Co.  v. 
L.R.A.(N.S.)  887;  Cincinnati  St.  R.  Camden  Horse  R.  Co.,  33  N.  J.  Eq. 
Co.  V.  Snell,  54  Ohio  St.  197,  43  N.  267,  36  Am.  Rep,  542;  O'Neil  v.  Dry- 
E.  207,  32  L.R.A.  276.  Dock,  etc.,  R.  Co.,  129  N.  Y.  125,  29 

13.  Little  Rock  Ry.,  eta,  Co.  v.  N.  E.  84,  26  A.  S.  R.  512;  Volosko 
Sledge,  108  Ark.  95,  158  S.  W.  1096,  v.-  Interurban  St.  R.  Co.,  190  N.  Y. 
Ann.  Cas.  1915B  682;  CUne  v.  Cres-  206,  82  N.  B.  1090,  15  L.R.A.(N.S.) 
cent  City  R.  Co.,  43  La.  Ann.  327,  9  1117;  Moore  v..  Rochester  R.  Co.,  204 
So.  122,  26  A.  S.  R.  187;  Rascher  v.  N.  Y.  309,  97  N.  E.  714,  49  L.R.A. 
East  Detroit,  etc.,  R.  Co.,  90  Mich.  (N.S.)  505  and  note;  Ehrismanv. 
413,  51  N.  W.  463,  30  A.  S.  R.  447;  East  Harrisburg  City  Pass.  R.  Co., 
O'NeU  V.  Dry-Dock,  etc.,  R.  Co.,  129  150  Pa.  St.  180,  24  Atl.  596,  17  L.R.A. 
N.  Y.  125,  29  N.  E.  84,  26  A.  S.  R.  448;  Thoresen  v.  La  Crosse  City  R. 
512;  Ehrisman  v.  Enst  Harrisburg  Co.,  87  Wis.  597,  58  N.  W.  1051,  41 
City  Pass.  R.  Co.,  150  Pa.  St.  180,  24  a.  S.  R.  64. 

Atl.  596,  17  L.R.A.  448;  Tesch  V.  Mil-       15.' Little   Rock   Ry.,   etc.,    Co.,   v. 

,'.^tx..     4,    ,'i^^    1  "^i  Ann.   Cas.   1915B   682;   Indianapolis 

Q,  I  in«  A^*"  o^^-^«^^'-'w  i'no«  Traction,  etc.,  Co.  v.  Kidd,  167  Ind. 
Sledge   108  Ark.  95,  158  S.  W.  1096    ^^^   ^g  'jj   £  347   ^^  ^       ^       g^ 

Ann.  Cas.  1915B  682;  Ford  v.  Paducah    ^^  ,' .     t  j  v  &  is  a  \  i/iq.  <a«r.fi. 

City  Ry.,  124  Ky.  488,  99  S.  W.  355,   ^^.^^'^  7  L.RA  (^S.)  143;  South 

124   A^^'S.   R   412,   8   L.R.A.(N.S.)  f«'^°f^"'«*'*^  iL^onS^-  %  ^l^''*" 

1093;  Marden  v.  Portsmouth,  etc.,  SL  land.  ^^  X^\^l'^l^^,k  ^■ 

Rv.,  100  Me.  41.  60  AtL  530,  109  A.  1072,  11  L.RA.(N.S.)  8o3;  Thatcher 

S.'  R.  476,  69  L.R.A.  300;  Callahan  v.  v.  Central  Traction  Co.,  166  Pa.  St. 

Boston  El.  R.  Co.,  205  Mass.  422,  91  66,  30  Atl.  1048,  45  A.  S.  R.  645; 

N.  E.  388,  18  Ann.  Cas.  510  and  note;  Jones  v.  Toronto,  etc.,  R.  Co.,  25  Ont. 

Montgomery  v.  Lansing  City  Electric  L.  Rep.  158,  Ann.  Cas.  1912C  1068. 
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progress  of  the  care.**  While  a  street  railway  company  cannot  exdade 
other  users  of  the  street  from  its  tracks,  it  has  the  right  to  require 
them  to  remove  therefrom  when  the  same  is  needed  foe  (iie  passage 
of  one  of  its  cars;*'  and  on  learning  of  the  approach  of  a  car  other 
travelers  upon  that  part  of  the  public  way  should  leave  the  rails  at 
once,  if  reasonably  practicable,**  In  some  jurisdictions  it  is  a  penal 
offense  to  obstruct  a  street  car  track,*»  but  the  motorman  has  no 
right  to  run  down  one  obstructing  the  track  if  he  does  not  get  out  of 
the  way.**  The  reasons  for  the  rule  giving  to  street  railway  com- 
panies a  preferential  right  to  the  use  of  their  tracks  are:  First,  that 
street  cars  can  only  proceed  along  their  tracks,  whereas  pedestrians, 
equestrians  and  travelers  by  vehicle  may  easily  use  other  portions  of 
the  street,  and  may  readily  stop  or  change  their  course.  Second, 
the  street  cars,  on  account  of  their  weight,  momentum  and  motive 
power,  cannot  be  so  easily  stopped  or  controlled  as  travelers  by  other 
methods.  Third,  they  are  operated  to  afford  the  general  public 
rapid  transit,  which  would  be  greatly  impeded  unless  in  cases  of 
conflict  they  have  the  right  of  way  in  the  use  of  their  tracks.*    The 

16.  Anniston  Electrie,  et«.,  Co.  v.  la.  527,  7  Am.  Rep.  166;  Ford  v. 
Rosen,  159  Ala.  195,  48  So.  798,  133  Paducah  City  Ry.,  124  Ky.  488,  99 
A.  S.  R.  32;  Little  Roek  Ry.,  etc.,  Co.  S.  W.  355,  124  A.  S.  R.  412,  8  L.R.A. 
V.  Sledga,  108  Ark.  95, 158  S.  W.  1096,  (N.S.)  1093;  Poster  v.  Cumberland 
Ann.  Cas.  1915B  682;  Laufer  v.  County  Power,  etc.,  Co.,  116  Me.  184, 
Bridgeport  Traction  Co.,  68  Conn.  475,  100  Atl.  833,  L.R.A.1917E  1044;  Cal- 
37  Atl.  379,  37  L.R.A.  533;  CaUahan  lahan  v.  Boston  EL  R.  Co.,  205  Mass. 
T.  Boston  El.  R.  Co.,  205  Mass.  422,  422,  91  N.  E.  388,  18  Ann.  Cas.  510; 
«1  N.  E.  388,  18  Ann.  Cas.  510  and  Hicks  v.  Citizois'  R.  Co.,  124  Mo.  115. 
note;  Citizens'  Coach  Co.  v.  Camden  27  S.  W.  542,  25  L.R.A.  508;  O'Neil 
Horse  R.  Co.,  33  N.  J.  Eq.  267,  36  v.  Dry-Dock,  etc.,  R.  Co.,  129  N.  Y. 
Am.  Rep.  542.  125,  29  iJ.  E.  84,  26  A.  S.  R.  512; 

17.  Indianapolis  Traction,  etc.,  Co.  Volosko  v.  Interurban  St.  R.  Co.,  190 
V.  Kidd,  167  Ind.  402,  79  N.  E.  317,  N.  Y.  206,  82  N.  E.  1090„  15  L.R.A. 
10  Ann.  Cas.  942  and  note,  7  L.R.A.  (N.S.)  1117;  Ehrisman  v.  East  Harris- 
(N.S.)  143;  Rascher  v.  East  Detroit,  burg  Pass.  R.  Co.,  150  Pa.  St.  180.  24 
etc.,  R.  Co.,  90  Mich.  413,  51  N.  W.  Atl.  596,  17  L.RA.  448;  Tesch  v.  Mil- 
463,  30  A.  S.  R.  447;  Thatcher  v.  waukee  Electric  Ry.,  etc,  Co.,  108 
Central  Traction  Co.,  166  Pa.  St.  66,  Wis.  593,  84  N.  W,  823,  53  LJLA. 
30  Atl.  1048,  45  A.  S.  R.  645;  Barto  618. 

V.  Beaver  Val.  Traction  Co.,  216  Pa.  19.  State  v.  Foley,  31  la.  527,  7  Am 

St.  328,  65  Atl.  792, 116  A.  S.  R.  770;  Rep.  166;  Foster  v.  Cumberland  Coun 

Thompson  v.  Salt  Lake  Rapid-Tran-  ty  Power,  etc.,  Co.,  116  Me.  184,  100 

sit  Co.,  16  Utah  281,  52  Pac.  92,  67  Atl.  833,  L.R.A.  1917E  1044. 

A   S.  R.  621,  40  L.R.A.  172;  Jones  v.  20.  Volosko  v.  Interurban  St.  R.  Co.. 

Toronto,  etc.,  R.  Co.,  25  Ont.  L.  Rep.  190  N,  Y.  206,  82  N.  E.  1090,  15 

158,  Ann.  Cas.  1912C  1068.  L.R.A.(N.S.)    1117;    Thoresen   v.   La 

18.  Anniston  Electric,  etc.,  Co.  v.  Crosse  Citv  R.  Co.,  87  Wis.  597,  58 
Rosen,  :i59  Ala.  195,  48  So.  798,  133  N.  W.  1051,  41  A.  S.  R.  64 

A.  S.  R.  32;  Smith  v.  Connecticut  R..       Note:  26  A.  S.  R.  515. 
etc    Co..  80  Conn.  268,  67  Atl.  888,  17       1.  Little    Roek    Ry.,    etc,    Co.    v. 
LR.A.(N.S.)  707:  State  v.  Foley,  31    Sledge,  108  Ark.  95,  158  S.  W.  1096, 
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right  of  the  public  to  use  the  tracks  of  a  street  railway  company 
does  not  give  to  one  the  right  to  run  vehicles  on  the  tracks  which  are 
built  for  and  adapted  to  running  on  the  rails  the  same  as  street  cars.* 
The  duty  of  a  traveler  upon  an  unimpeded  country  road  is  to  yield  the 
use  of  tiie  railroad  tracks  to  an  approaching  car.*  Of  course,  street 
cars  may  be  required  to  stop  temporarily  for  the  loading  or  unload- 
ing of  vehicles  and  the  like  for  domestic  and  commercial  purposes, 
for  one  of  the  main  objects  in  establishing  streets  is  to  afford  access 
to  properties  abutting  thereon.*  But  no  person  has  the  right  unrear 
sonably  to  occupy  such  streets,  to  the  exclusion  of  all  others,  or  to 
prevent  the  passage  of  cars.  So  there  is  no  right  to  move  a  building 
along  a  public  street  upon  which  an  electric  railway  has  been  law- 
fully constructed,  to  the  serious  interference  with  the  operation  of  the 
cars  and  the  wires  by  which  they  are  operated.*  However,  it  is  held 
that  the  requiring  a  street  railway  company  temporarily  to  raise  or 
remove  its  wires  so  as  to  allow  a  building  being  moved  in  the  streets 
to  pass,  and  as  a  consequential  effect  to  jsubmit,  with  the  rest  of  the 
public,  to  a  disturbance  of  traffic  in  some  degree,  does  not  constitute 
a  taking  of  property  within  the  law  of  eminent  domain  giving  a  right 
to  damages.*  It  being  important  that  fire  extinguishing  apparatus 
should  reach  a  fire  promptly,  and  the  men'  and  horses  of  fire  departr 
ments  being  expected  and  trained  to  use  the  utmost  expedition  for 
the  accomplishment  of  that  result,  the  requirement  that  individuals 
and  vehicles  engaged  upon  less  pressing  missions  shall  not  only  accord 
them  the  right  of  way,  but  should  hold  themselves  in  readiness  to 
do  so  when  they  have  reason  to  anticipate  that  the  fire  engines  or 
hose  carriages  may  appear,  is  not  unreasonable,  and  that  condition 
exists  when  a  vehicle,  more  particularly  a  car,  which  is  confined  to 
its  track,  approaches  a  fire  engine  house  situated  in  close  proximity 
to  such  track.' 

98.  Rights  at  Street  Intersections. — ^The  preferential  right  gener- 
ally accorded  to  street  cars  over  other  vehicles  between  street  cross- 
ings does  not,  by  the  great  weight  of  authority,  prevail  at  street  cross- 
Ann.  Cas.  1915B  682;  Harden  v.  Porta-  (N.  S.)  448:  San  Antonio  Rapid  Tran- 
mouth,  etc.,  St.  Ry.,  100  Me.  41,  60  sit  St.  R.  Co.  v.  Limburger,  88  Tex. 
Atl.  530,  109  A.  S.  R.  476,  69  L.R.A.  79,  30  S.  W.  533,  53  A.  S.  R.  730. 
300;  Ehrisman  v.  East  Harrisburg  5.  Williams  v.  Citizens'  R.  Co.,  130 
City  Pass.  R.  Co.,  150  Pa.  St.  180,  24  Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  201, 
Atl.  596,  17  L.R.A.  448.  15  L.R.A.  64;  Ft.  Madison  St.  R.  Co. 

2.  Citizens'   Coaeh   Co.   v.    Camden   v.  Hughes,  137  la.  122,  114  N.  W.  10, 
Horse  R.  Co.,  33  N.  J.  Eq.  267,  36  Am.   14  L.R.A.(N.S.)  448  and  note. 

Rep.  542.  6.  Indiana  R.   Co.  v.  Calvert,  168 

3.  Vizacchero  v.  Rhode  Island  Co.,   Ind.  321,  80  N.  E.  961,  11  Ann.  Cas. 
26  R.  I.  392,  59  Atl.  105,  69  L.R.A.   635,  10  L.R.A.(N.S.)  780. 

188.  7.  Dole  v.  New  Orleans  R.,  etc.,  Co., 

4.  Ft.  Madison  St.  R.  Co.  v.  Hnghes,   121  La.  945,  46  So.  929,  19  L.R.A. 
137  la.  122,  114  N.  W.  10,  14  L.R.A.    (N.S.)  623. 
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ings,  and  the  courts  are  generally  agreed  that  the  drivers  of  vehicles, 
pedestrians  and  street  cars  have  equal  rights  at  these  crossings,  and 
that  neither  has  a  superior  right  to  the  other,  but  that  each  must 
exercise  ordinary  care  in  crossing,*  and  each  is  bound  to  use  equal 
diligence  to  avoid  collision.*  The  rule  that  at  a  street  intersection  a 
street  car  has  no  right  superior  to  that  of  another  vehicle  obtains 
where  the  ends  of  two  streets  joining  the  street  along  which  the  rail- 
way tracks  run  are  not  exactly  opposite,  but  substantially  form 
a  continuous  street.*"  So  it  has  been  held  that  a  street  car  has  not 
the  paramount  right  of  way  over  a  vehicle  coming  from  a  side  street 
which  connects  with,  but  does  not  cross,  the  street  on  which  the 
iracks  are  laid,  if  the  vehicle  is  required  to  cross  the  tracks  to  comply 
with  the  rule  of  the  road  before  proceeding  along  the  street  contain- 
ing the  tracks.**  According  to  some  decisions  the  rule  that  street 
cars  and  other  vehicles  have  an  equal  right  of  way  at  street  crossings 
is  not  rendered  inapplicable  because  the  driver  of  a  vehicle  at  a 
street  crossing  did  not  intend  to  pass  along  a  street  leading  out  of 
that  on  which  the  tracks  of  the  railway  are  laid,  but  is  merely  attempt- 
ing to  cross  from  one  side  of  the  street  on  which  the  tracks  run  to  the 
other.  On  the  other  hand  there  is  authority  to  the  eflfect  mat  one 
who  is  driving  a  vehicle  along  a  street  on  which  street  cars  are 
operated  is  not  entitled  to  invoke  the  application  of  the  rule  that  at 
intersecting  streets  the  rights  of  street  cars  and  other  vehicles  are 
equal,  where  he  merely  attempts  to  cross  from  one  side  of  the  street 
to  the  other  at  a  point  where  the  street  on  which  he  is  traveling  crosses 
another.  There  is  no  rule  of  law  requiring  a  trolley  car  to  stop  at  the 
intersection  of  streets  and  wait  until  a  funeral  procession  has  passed, 
nor  any  rule  of  law  giving  to  such  a  procession  the  right  of  way 
over  cars  or  other  vehicles  or  persons  properly  using  the  highway.** 
While  the  general  rule  is  as  above  stated  it  is  held  by  the  courts 
of  some  states  that  the  relative  rights  of  street  railway  companies 
and  pedestrians  and  other  travelers  with  reference  to  the  use  of  that 
particular  portion  of  the  public  street  covered  by  the  street*  railway 
tracks  are  precisely  the  same  at  crossings  as  elsewhere.*'    According 

8.  Marden  v.  Portsmouth,  etc.,   St.  9.  Pilmer  v.  Boise  Traction  Co.,  14 

R.  Co.,  100  Me.  41,  60  Atl.  530,  109  A.  Idaho  327,  94  Pac.  432,  125  A.  S.  R. 

S.  R.  476,  69  L.R.A.  300;  O'Neil  v.  161,  15  L.R.A.(N.S.)  254;  Bremer  t. 

Dry  Dock,  etc.,  R.  Co.,  129  N.  Y.  125,  St  Paul  City  R.  Co.,  107  Minn.  326, 

29  N.  E.  84,  26  A.  S.  E.  512;  Evers  120  N.  W.  382,  21  L.R.A,(N.S.)  887. 

V.  Philadelphia  Traction  Co.,  176  Pa.  Note:  49  L.B.A.(N.S.)  506. 

St.  376,  35  Atl.  140,  53  A.  S.  R.  674;  10.  Note:  49L.R.A.(N.S.)  511. 

Richmond  R.,  etc.,  Co.  v.  Garthright,  11.  Moore  v.  Rochester  R.  Co.,  204 

92  Va.  627,  24  S.  E.  267,  53  A.  S.  R.  N.  Y.  309,  97  N.  E.  714,  49  L.R.A. 

839,  32  L.E.A.  220;  Riedel  v.  Wheel-  (N.S.)   505  and  note, 

ing  Traction  Co.,  63  W.  Va.  522,  61  12.  Note:  49  L.E.A.(N.S.)  510,  511, 

S.  E.  821,  16  L.R.A.(N.S.)  1123.  512. 

Note:  49  L.R.A.(N.S.)  505.  13.  Little    Rock    E.,    etc,    Co.    t. 
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to  those  supporting  this  view,  since  the  pubKc  convenience  is  to  be 
subserved,  there  is  all  the  more  cogent  reason  for  conceding  to  street 
railways  the  preferential  right  of  way  over  their  tracks  at  crossings, 
for  at  crossings  the  public  travel  is  more  likely  to  be  congested  unless 
the  rule  is  rigidly  observed.** 

Obstructions  in  Street  and  Defeetvoe  Equipment 

99.  Obstructions  in  Street  Generally.— 'A  street  railway  is  un- 
doubtedly liable  for  any  injuries  resulting  from  an  unlawful  obstruc-  • 
tion  which  it  permits  to  remain  in  a  public  street.*'  Thus  a  street 
railway  company,  although  not  bound  to  remove  and  replace  a  barrier 
which  guards  an  excavation  made  by  a  stranger  across  its  tracks,  is 
liable,  in  case  it  assumes  to  remove  the  barrier  and  neglects  to  replace 
it,  to  a  traveler  on  the  highway  who  falls  into  the  excavation  in 
the  dark,  and  is  injured,  because  of  the  absence  of  the  barrier.** 
Likewise,  if  a  street  railway  undertakes  to  guard  a  trench  in  a  public 
street  for  the  purpose  of  inducing  the  municipality  not  to  place  bar- 
riers across  such  street,  it  assumes  the  statutory  duty  owing  from  the 
municipality,  and  is  answerable  for  injuries  due  to  the  negligence  of 
its  employees  in  not  properly  guarding  such  trench.*'  But  it  has 
been  held  that  a  street  car  company  does  not  maintain  the  stump  of 
an  electric  light  pole  in  its  platform  so  as  to  render  it  liable  for 
injuries  thereby  caused  to  a  person  attempting  to  board  its  car,  where, 
for  the  accommodation  of  its  passengers,  it  merely  builds  in  a  public 
street  a  platform  around  the  stump,  which  had  been  left  there  by  an 
electric  light  company,  and  which  it  had  no  right  to  remove.**  A 
fender  projecting  from  the  rear  of  a  street  car  is  not  an  obstruction 
to  the  highway,  nor  is  its  presence  such  a  negligent  occupation  of 
the  highway  as  to  make  the  corporation  liable  for  injuries  received 
by  one  who,  while  it  is  quite  dark,  goes  so  near  the  end  of  the  car 
that  he  strikes  it  and  falls,  and  thereby  suffers  injury.**  And  an 
electric  company  which,  in  stringing  wires  on  its  poles,  that  in 
obedience  to  a  municipal  ordinance  it  has  removed  inside  the  curb 

Sledge,  108  Ark.  95,  158  S.  W.  1096,  16.  Dii  v.  Old  Colony  St  B.  Co., 

Ann.  Cas.  1915B  682;  McCraeken  v.  202   Mass.    518.    89    N.    E.    109,    24 

Consolidated  Traction  Co.,  201  Pa.  St.  L.R.A.(N.S.)  567.    . 

378,  50  Atl.  830,  88  A.  S.  R.  814.  17.  Phinney  v.  Boston  El.  B.  Co., 

Note:  49  L.B.A.(N.S.)  509  et  seq.  201  Mass.  286,  87  N.  E.  490, 131  A.  S. 

14.  Little    Rock    R.,    etc.,    Co.    v.  R.  400. 

Sledge,  108  Ark.  95,  158  S.  W.  1096,  18.  Lucas  v.  St.  Louis,  etc.,  R.  Co., 
Ann.  Cas.  1915B  682.  174  Mo.  270,  73  S.  W.  589,  61  L.R.A. 

15.  Generally  as  to  liability  of  pri-  452. 

vate  corporations  for  injuries  resulting       19.  Gargan  v.  West  End  St.  R.  Co., 
from    obstructions    placed    or    main-  176  Mass.  106,  57  N.  E.  217,  79  A.  S. 
tained  by  them  in  a  street  or  highway,  R.  298,  49  L.B.A.  42L 
see  Highways,  vol.  13,  p.  316  et  seq. 
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line  on  a  public  street,  stretches  a  rope  across  the  walk  to  warn  pedes- 
trians not  to  pass  under  the  poles  on  which  its  men  are  at  work,  is 
not  Uable  for  the  death  of  a  child  that,  in  running  along  the 
walk,  comes  in  contact  with  the  rope,  and  is  thrown  down  and  fatally 
injured.'"  Obstructing  a  street  by  a  street  car  in  violation  of  a  penal 
ordinance  is  sufficient  proof  of  negligence  on  the  part  of  the  street 
railway  company  to  make  it  liable  for  damages  to  one  carriage 
by  the  pole  of  another  in  a  procession,  which  is  suddenly  stopped  by 
the  stopping  of  the  car  at" a  crossing.^  A  street  railway  which  applies 
oil  upon  its  track  at  a  curve  must  do  so  in  such  a  manner  as  not  io 
endanger  the  safety  of  persons  entitled  to  use  the  street* 

100.  Clearing  Tracks  of  Snow. — It  is  a  matter  of  common  knowl- 
edge that  all  railways  must  have  a  clear  track  in  order  to  be  operated 
at  all,  and  that  accumulations  of  ice  and  snow  must  of  necessity  be 
removed.'  And  so  a  street  railway  company  has  the  right  to  remove 
ice  and  snow  from  its  tracks  so  as  to  enable  it  to  exercise  its  fran- 
chise, and  it  cannot  excuse  its  failure  to  perform  its  duty  to  operate, 
on  the  ground  that  it  has  been  prevented  by  an  accumulation  of 
snow  upon  its  track,  or  the  presence  of  an  abatable  nuisance  in  the 
highway.*  But  it  is  well  settled  that  the  company  must  use  a  reason- 
able degree  of  care  in  the  removal  of  snow  from  its  tracks  so  as  not  to 
render  the  street  unsafe  or  inconvenient  for  the  general  pubhc*  Any 
disposition  that  it  makes  of  the  snow  must  be  made  with  due  regard 
to  the  rights  of  travel  upon  the  highway,  and  so  as  not  to  interfere 
needlessly,  in  a  practical  sense,  with  the  safety  and  convenience  of 
persons  lawfully  using^  the  street  in  an  ordinary  way.*  If  it  can 
deposit  the  snow  in  the  streets  upon  the  sides  of  its  tracks  in  such 
manner  as  not  to  interfere  with  the  use  of  the  street  as  a  pubUc  high- 
way, there  appears  to  be  no  good  reason  why  it  may  not  adopt  tliat 
mode  of  disposition ;  but  in  doing  so  it  cannot  be  permitted  to  leave 
it  in  ridges  or  piles  which  would  obstruct  the  streets,  and  make  them 
unsafe  or  dangerous  for  vehicles  to  pass  along  or  cross  them.'     If 

20.  Newport  News,  etc.,  R.,  etc.,  Co.  Ky.  652,  150  S.  W.  824,  Ann.  Cas. 

V.  Clark,  105  Va.  205,  52  S.  E.  1010,  1914D  441,  43  L.R.A.fN.S.)  126. 

113  A.  S.  R.  868,  6  L.R.A.(N.S.)  905  6.  Ottawa,  etc.,  R.  Co.  v.  Larson,  40 

and  note.  Kan.  301,  19  Pac.  0(il,  2  L.R.A.  59: 

1.  Mueller  v.  Milwaukee  St.  R.  Co.,  Bowen  v.  Detroit  Cit^  R.  Co.,  54  Mich. 
86  Wis.  340,  56  N.  W.  914,  21  L.R.A.  496,  20  N.  W.  559,, 52  Am.  Rep.  822; 
721.                  .  Lee  V.  Union  R.  C;b.,  12  R.  I.  383,  34 

2.  Slater  V.  North  Jersey  St.  R.  Co.,  Am.  Rep.  668;  Howard  v.  Union  R 
75  N.  J.  L.  890,  69  Atl.  163, 15  L.R.A.  Co.,  25  R.  I.  652,  {57  Atl.  867,  1  Ann. 
(N.S.)  840.  Cas.  217  and  note,-  65  L.R.A.  231. 

Note:  L.R.A.1917F  712,  713.  Notes:   10  L.R.CA.  772;   15  L.R.A. 

3.  Bowen  v.  Detroit  City  R.  Co.,  54    (N.S.)  844. 

Mich.  496,  20  N.  W.  559,  52  Am.  Rep.       6.  Note:  52  L.<RA.  455. 

822.  -    7.  Bowen  v.  De^troit  City  R.  Co..  54 

4.  Walter  v.  LouisviUe  R.  Co.,  150   Mich.  496,  20  N.  "W.  559,  52  Am.  Rep. 
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the  snow  is  so  deep  that  the  right  of  Ae  public  can  only  be  preserved 
by  removing  the  snow  from  its  tracks  and  from  such  additional  space 
outside  thereof  as  is  necessary  to  prevent  the  formation  of  a  danger- 
ous declivity,  then  the  company  must  make  such  removal.^  So  if  a 
street  railway  company  negligently  causes  snow  and  ice  on  its  tracks 
to  be  excavated  and  removed  so  as  to  leave  a  deep  ditch  dangerous  to 
public  travel,  it  will  be  liable  for  injuries  caused  thereby  to  travelers.* 
A  street  railway  company  cannot  avoid.  Uability  for  injuries  caused 
by  its  negligent  failure  to  remove  snow  which  it  has  piled  at  the 
side  of  its  track,  because  it  was  also  the  duty  of  the  municipal  authori- 
ties to  prevent  the  maintenance  of  the  obstruction.  The  duty  enjoined 
upon  a  street  railway  company  by  ordinance  of  removing  snow  from 
its  tracks  in  such  a  manner  as  to  distribute  it  evenly  is  an  obligation 
imposed  for  the  benefit  of  the  public,  and  its  violation  is  a  breach 
of  duty  not  only  to  the  city  but  to  the  public,  and  therefore  evi- 
dence of  negligence  for  which  it  is  liable  if  it  appears  that  the  in- 
juries complained  of  were  the  result  of  the  violation  of  the  duty.** 
If  a  street  railway  company  exercises  ordinary  care  and  prudence  in 
removing  snow  from  its  tracks  it  will  not  be  lield  liable  for  injury 
done  to  adjoining  property  by  reason  of  such  snow  obstructing  the 
flow  of  water  in  the  street.** 

101.  Removiiig  Nuisance  from  Tracks. — A  street  railway  company 
which  finds  an  obstruction  upon  its  tracks  running  along  a  public 
highway  may  remove  the  same  to  another  part  of  the  highway  and 
does  not  thereby  create  a  nuisance  for  which  it  will  be  liable  to  the 
traveling  public.**  So  where  a  building  is  floated  onto  its  tracks  dur- 
ing a  flood  it  is  under  no  obligation  to  restore  it  to  the  land  of  the 
owner.**  The  difference  between  the  removal  of  an  obstruction  placed 
on  its  tracks  by  a  third  person  and  that  of  the  removal  of  snow  is  that 
the  obstruction  to  the  track  caused  by  the  presence  of  snow  thereon  is 
not  a  nuisance.  It  is  not  placed  there  by  human  hands,  but  is  the 
act  of  God.  Being  an  obstruction  to  travel,  however,  the  railway 
company  has  the  right  to  remove  it,  and,  indeed,  is  under  obligation 

822;  Howard  v.  Union  R.  Co.,  25  R.  11.  Short  v.  Baltimore   City  Pass. 

I.  652,  57  Atl.  867,  1  Ann.  Cas.  217,  R.  Co.,  50  Md.  73,  33  Am.  Rep.  298. 

65  L.R.A.  231.  12.  Walter  v.  Louisville  R.  Co..  150 

Note:  52  L.R.A.  453.  Ky.  652,  150  S.  W.  824,  Ann.  Cas. 

8.  Gerrard  v.  La  Crosse  City  R.  1914D  441,  43  L.R.A.(N.S.)  126  and 
Co.,  113  Wis.  258,  89  N.  W.  125,  57  note;  Ohio  Vallev  Electric  R.  Co.  v. 
L.R.A.  465.  Scott,  172  Ky.  183, 189  S.  W.  7,  L.R.A. 

9.  Gerrard  v.  La  Cros-«=e  Citv  R.  Co.,  1917C  1038;  Howard  v.  Union  R.  Co., 
113  Wis.  258,  89  N.  W.  125,  57  L.R.A.  25  R.  I.  652,  57  Atl.  867,  1  Ann.  Cas. 
465.  217.  65  L.R.A.  23L 

Notes:  52  L.R.A.  454.  15  L.R.A.  13.  Oliio  Vallev  Electric  R.  Co.  v. 
(N.S.)  845.  Scott,    172   Kv.  "183,   189    S.   W.   7, 

10.  Note:  52L.R.A.  453.  L.R.A.1917C  1038. 
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to  remove  it  as  soon  as  may  be,  so  that  the  rightd  of  the  traveling 
public  may  not  be  interfered  with.  And  just  here  arises  its  duty  to 
the  public  who  have  occasion  to  use  the  highway,  viz. — ^that  in  remov- 
ing the  snow  the  company  shall  not  create  a  nuisance  on  the  highway. 
In  the  case  of  an  obstruction  placed  on  the  track  by  another  it  did 
not  create  the  nuisance  in  question,  but  simply  removed  the  nuisance 
which  it  had  the  right  to  do.**  But  in  accordance  with  the  rule  that 
in  abating  a  nuisance  the  one  abating  it  must  exercise  ordinary  care 
under  the  circumstances  to  prevent  the  infliction  of  unnecessary  harm 
•or  damage  to  the  property  creating  the  nuisance,*'  so  a  street  railway 
company  will- be  liable- for  needlessly  destroying  a  house  which  had 
been  floated  onto  its  track  during  a  flood,  for  its  right  consisted  mere- 
ly in  removing  it  from  the  tracks.**  A  street  car  company  is  not,  in 
the  absence  of  negligence,  liable  for  injury  caused  by  the  breaking  of 
a  wagon  which  it  attempted  to  move  from  a  position  in  the  street 
where  it  had  been  left  so  as  to  interfere  with  the  operation  of  its 
tracks.*' 

Vin.  Injuries  to  Trespassers  and  Invitees 

102.  Injuries  to  Trespassers  Generally;  Trespassing  Children. — 
The  generally  accepted  rule  that  a  railroad  company  owes  no  duty  to 
a  trespasser  on  its  premises  or  tracks  except  after  discovering  his 
peril  **  is  equally  applicable  to  street  railway  companies,  and  while 
such  companies  are  liable  for  injuries  wilfully  or  wantonly  inflicted 
on  trespassers  on  their  tracks,  it  is  only  after  those  who  are  operating 
a  street  car  fail  to  exercise  reasonable  care  to  avoid  injuring  a  tres- 
passer, after  he  is  discovered  and  his  peril  becomes  apparent,  that 
they  are  held  to  be  guilty  of  wantonness  or  recklessness,  such  as  to 
overcome  the  contributory  negligence  of  the  trespasser.**  A  wrong- 
doer and  trespasser  cannot  recover  for  injuries  which  are  the  joint 
consequence  of  his  own  wrong  and  the  negligence  of  another,  and 
this  remains  true  though  the  person  injured  is  a  child  and  only  does 
what  children  of  his  age  and  intelligence  may  reasonably  be  expected 
to  do.*"    Thus  an  infant  going  with  other  children  upon  street  cars 

14.  Howard  v.  Union  E.  Co.,  25  B.  18.  See  Railboads,  vol.  22,  pp.  916, 
I.  652,  57  Atl.  867,  1  Ann.  Cas.  217,   924  et  seq. 

66  L.R.A.  231.  *  19.  Birmingham    R.,    etc.,    Co.    t. 

15.  Ohio  Valley  Electric  R.  Co.  v.  Drennen,  175  Ala.  338,  57  So.  876, 
Scott,  172  Ky.  183, 189  S.  W.  7,  L.R.A.   Ann.  Caa.  1914C  1037. 

1917C  1038  and  note.  20.  Gay  v.  Essex  Electric  St.  R.  Co., 

16.  Ohio  VaUey  Electric  R.  Co.,  v.  159  Mass.  238,  34  N.  E.  258,  38  A.  S. 
Scott,  172  Ky.  183,  189  S.  W.  7,  R.  415,  21  L.R.A.  448;  Hestonville 
L.R.A.1917C  1038.  Pass.  R.  Co.  v.  Connell,  88  Pa.  St.  520. 

17.  Walter  ▼.  Louisrille  B.  Co.,  150  32  Am.  Rep.  472.  Generally  as  to  the 
Ky.  652,  150  S.  W.  824,  Ann.  Cas.  application  to  children  of  the  general 
1914D  441,  43  L.R.A.(N.S.)  126.  rule  as  to  nonliability  for  injuries  to 
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left  in  a  public  street  by  a  street  railway  corporation  must  be  regarded 
as  a  trespasser  and  joint  actor  with  the  other  ohUdren,  and  therefore 
cannot  recover  compensation  for  injuries  suffered  by  him  either  from 
any  act  done  by  himself  or  the  other  children,  though  the  corporation 
knew  that  the  cars  would  be  attractive  to  children  and  was  bound 
to  anticipate  what  occurred.^  So  it  has  been  held  that  leaving  trailer 
cars  in  a  street,  held  by  brakes  properly  set  in  a  manner  sufficient  to 
hold  the  cars,  unless  someone  loosened  them,  did  not  make  the  street 
railway  company  liable  for  injury  to  one  of  a  party  of  boys  playing 
with  a  car  after  loosening  the  brake,  if  the  element  of  danger  connect- 
ed with  the  car  was  not  hidden  or  concealed,  but  was  open  to  observa- 
tion, and  could  be  apprehended  by  boys  of  that  age  with  average  intel- 
ligence.* Operating  small  cars  by  a  dummy  engine  in  a  street  at  a 
low  rate  of  speed  with  occasional  stops,  without  precautions  to  pre- 
vent children  getting  upon  them,  does  not  create  a  liability  for  the 
death  of  a  child  that  gets  upon  the  cars  and  is  thrown  or  falls  from 
them,'  So  a  street  railway  company  is  not  liable  for  an  injury  sus- 
tained by  a  child  who  jumped  on  to  a  street  car  platform  without' 
the  knowledge  or  consent  of  the  company's  agents.*  If  a  boy  is 
injured  in  jumping  from  a  street  car  while  it  is  in  motion,  a  city  ordi- 
nance making  it  a  misdemeanor  to  jump  from  moving  oais  is  admis* 
sible  in  evidence  as  bearing  upon  the  question  of  contributory  negli- 
gence.' But  where  a  child,  while  riding  on  a  horse  car,  upon  invita- 
tion of  the  driver  and  as  a  passenger  without  hire,  is  injured,  without 
fault  on  his  part,  through  the  negligence  of  the  driver,  in  the  course 
of  his  employment,  he  may  recover  damages  for  such  injury  from  the 
railway  company.' 

.103.  Injuries  Inflicted  in  Removing  Trespassers. — ^While  a  street 
railway  company  owes  no  duty  of  protection  to  one  trespasnng  on 
its  cars,  and  its  servants  have  the  right  to  remove  such  person  from 
the  car,  still  in  doing  so  they  are  required  to  subject  him  to  no  unnec- 
essary hazard.  I'hey  have  no  right  to  seize  him  and  throw  him  from 
the  car  while  it  is  in  motion,  or  so  violently  to  assault  or  frighten  him 

trespassers,  see  NEOLiOBifCB,  vol.  20,  S.  R.  116,  38  L.R.A.  458. 

p.  60  et  seq. ;  RAnjBOAOS,  vol.  22,  pp.  4.  Bishop  v.  Union  R.  Co.,  14  R.  I. 

.917,  925  et  saq.  814,  51  Am.  Rep.  386. 

1.  Gay  V.  Esser  Eleetrio  St.  B.  Co.,  6.  Denison,  etc.,  R.  Co.  v.  Carter,  98 
169  Mass.  23^  34  N.  E.  268,  38  A.  S.  Tex,  196,  82  S,  W.  782,  107  A.  S.  B. 
R.  415,  21  L.R.A.  448;  Kaumeier  v.  626. 

City  Electrie  B.  Co.-,  116  Mich.  306,  6.  Brennan  v.  Fair  Haven,  etc.,  R. 

74  N.  W.  481,  72  A,  8.  R.  525,  40  Co.,  45  Conn.  284,  29  Am.  Rep.  679; 

T^R  A    385.  Palmisano  v.  New  Orleans  City  R.  Co., 

2.  George  V.  Los  Angeles  R.  Co.,  108  La.  243,  32  So.  364,  92  A.  S.  K. 
126  Cal.  357,  58  Pac.  819,  77  A,  S.  R.  381,  58.L.R-A.  405;  Wilton  v.  Jfiddle- 
184,  48  L.R.A.  829.  <  sex  R,  Co.,  107  Mass.  108,  9  Am.  R«p. 

3.  JeiEeraofl  v.  Bistniagham  R.,  etc.,  IL 
Co.,  116  Al».  204,  22  So..  546.  67  A. 
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as  to  cause  him  to  fall  from  the  car.  But  in  order  to  justify  a  recovery 
against  the  company  the  act  of  its  servant  must  have  been  improper, 
unnecessarily  dangerous,  the  proximate  cause  of  the  injury,  and  done 
for  the  purpose  of  removing  the  trespasser  from  the  car.'  A  street 
railway  company  is  not  liable  for  injuries  to  a  boy  who  while  lares- 
passing  on  its  cars  is  caught  and  lectured  by  an  employee  and  oa 
being  released  runs  into  another  car,  if  the  employee's  lecture  was 
temperate,  and  he  did  not  roughly  use  the  boy  and  held  him  no 
longer  than  necessary  to  give  him  warning.* 

IX.  Ikjusiks  to  Users  of  Stsbbts 

7»  Oenerai 

104.  Liability  as  Dependent  on  N^Iigence;  Degree  of  Care  Re- 
quired.— The  mutual  rights  of  travel^s  and  stre^  can  to  use  public 
streets  impose  the  dul^  on  both  to  exercise  mutual  care  to  prevoit 
accidents.*  Each  party,  in  order  to  avoid  accident,  is  bound  to  exer- 
cise ordinary  care,  and  such  reasonable  prudence  and  precaution  as 
the  surrounding  circumstances  may'  require.  These  circumstancea 
necessarily  vary  in  each  particular  case  in  their  relation  to  each  other, 
and  the  conduct  of  the  parties  must  be  considered  in  the  light  of 
their  surroundings  at  the  particular  time  yrhea  they  were  called  upon 
to  act.  What  may  be  considered  ordinary  care  in  <Hie  case  may, 
under  the  circumstances  of  another,  amount  to  culpable  negligence.^* 
A  street  railway  has  no  exclusive  right  of  travel,  even  upon  its  track; 
and  it  is  bound  to  use  the  same  care  in  preventing  a  collision  as  is 
the  driver  of  a  wagon  or  other  vehicle.  Street  cars  have  precedeoioe 
necessarily  in  the  portion  of  the  way  designated  for  their  use,  but 
this  superior  right  must  be  exercised  with  proper  caution  and  due 
regard  for  the  rights  of  others;  and  the  fact  that  it  has  a  prescribed 
route  does  not  alter  the  duty  of  the  railway  compafiy  to  the  public, 
who  have  a  right  to  travel  upon  its  tracks  until  met  or  overtaken  by 
its  cars,  and  its  failure  to  observe  reasonable  care  constitutes  negli- 
gence for  which  it  will  be  liable.*^    The  granting  of  a  franchise  by 

7.  Shea  V.  Sixth  Ave.  R.  Co.,  82  N.  N.  W.  382,  21  L.RA.(N.S.)  887; 
Y.  180,  20  Am.  Rep.  480;  McCann  v.  Stewart  ▼.  Omaha,  etc.,  St.  R.  Co.,  88 
Sixth  Ave.  R.  Co.,  117  N.  Y.  505,  23  Neb,  209,  129  N.  W.  440,  Ann.  Cas. 
N.  E.  164,  15  A.  S.  R.  639.  And  see  1912B  861;  Volosko  v.  Interurban  St. 
Railroads,  vol.  22,  p.  927  et  seq.  R.  Co.,  190  N.  Y.  206,  82  N.  E.  1090, 

8.  Palmisano  v.  New  Orleans  City  15  L.R.A.(N.S.)  1117. 

R.  Co.,  108  La.  243,  32  So.  364,  92  10.  Hall  v.  Ogden  City  St.  R.  Qo- 
A.  S.  R.  381,  58  L.R.A.  405.  13  VUk  243, 44 1^.  1046, 57  A.  S.  R. 

9.  Montgomery     v.     Lansing     City  726. 

Electric  R.  Co.,  103  Mich.  46,  61  K.  W.  11.  Greene  v.  Louisville  R.  Co.,  119 
543,  29  L.R.A.  287;  Bremer  y.  St.  Ky.  862,  84  S.  W.  1154^  7  Ann.  Cas. 
Paul  Ci«7  R.  Co.,  107  Minn.  326,  120  1126  and  Mte;  MontgoMv  v.  Lan- 
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the  electors  of  a  city  to  a  street  railway  company  does  not  exempt  it 
from  liability  for  injuries  caused  by  its  negligence.**  Street  cars  are 
run  for  the  accommodation  of  the  public,  as  welt  as  profit  to  the 
company,  and  the  courts  cannot  say  that  the  fact  that  the  company 
permits  a  large  number  of  passengers  to  occupy  the  car,  sufficient  to 
load  it  heavily,  is  an  act  of  negligence.  So  to  hold  would  work  very 
great  inconvenience  to  the  traveling  public  and  impair  the  efficiency 
of  the  car  ser\'ice.  And  so  the  mpre  fact  that  the  attempt  to  move  a 
heavily  loaded  street  car  stalled  on  a  steep  grade  caused  the  wheels 
to  revolve  rapidly  without  imparting  motion  to  the  car,  but  throwing 
a  missile  against  a  passer-by,  to  his  injury,  does  not  establish  negli- 
gence on  the  part  of  the  street  car  company  which  will  render  it 
liable  for  the  injury.*'  If,  however,  a  collision  between-  a  street  car 
and  a  vehicle  is  caused  by  the  crowded  and  overloaded  condition  of . 
the  car,  the  railway  corporation  is  answerable  to  a  person  injured 
thereby.**  It  is  not  neghgence  in  itself  as  against  persons  on  the 
streets  for  a  street  car  company  to  permit  persons  to  ride  on  the 
steps  of  its  cars,  even  though  the  bodies  of  the  persons  so  riding  may 
protrude  beyond  the  ordinary  line  of  the  sides  of  the  cars.  If  such 
an  act  is  negligence  at  all,  it  must  be  so  only  under  peculiar  circum- 
stances; (iircumstances  where  injuries  therefrom  were  or  ought  to 
have  been  reasonably  foreseen.**  Any  vehicle  stationary  upon  a 
highway  over  which  travelers  are  passing  and  repassing  may  be  an 
occasion  of  injury  to  them  if  they  come  in  contact  with  it  in  conse- 
quence of  their  own  motions.  In  such  cases  the  test  of  the  liability 
of  the  owner  of  the  stationary  vehicle  to  compensate  for  his  injury 
the  traveler  who  walks  against  it  is  not  the  probability  that  the 
traveler  will  be  hurt  if  he  walks  against  the  vehicle,  but  is  whether 
its  owner  was  within  his  right  in  having  such  a  vehicle  or  load  sta- 
tionary upon  the  street.**  When,  to  avoid  an  impending  collision, 
the  motorman  is  obliged  to  chose  instantly  one  of  two  appliances  or 
methods  provided  for  stopping  the  car  or  averting  the  collision,  he 
is  not  guilty  of,  and  his  company  is  not  chargeable  with,  negligence, 
because  the  event  proves  that  the  one  he  chose  and  used  may  not  have 

aiog  City  Electric  R.  Co.,  103  Mich.  46,  L.B.A.(N.S.)  913. 

61  N.  W.  643,  29  L.B.A.  287.  14.  Richmond  B.,  etc.,  Co.  t.  Garth- 
Notes:  7  Aan.  Caa.  1129;  18  Ann.  right,  92  Va.  627,  24  S.  E.  267,  53 

Cas.  510.  A.  S.  B.  838,  32  L.R.A.  220. 

And  see  supra,  par.  9697.  15.  Oraves  v.  Tacoma  R.,  etc,  Co., 

12.  Idneohi    Rapid    Transit    Co.   t.  72  Wash.  387, 130  Pae.  476,  46  L.R.A. 

Nichols,  37  N«*.  332,  55  N.  W.  872,  20  (N.S.)  269. 

L.R.A.  853.  16.  Qtagwa  v.  West  End  St.  B.  Co., 

18.  DeOlopper  ▼.  Nashville  B.,  etc.,  176  Mass.  106,  57  N.  E.  217,  79  A.  S. 

Co.,  123  Tenn.  633, 134  S.  W.  609,  33  R.  298,  40  L.B.A.  421. 
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been  efficacious,  or  the  best  to  meet  the  exigen(^.^'  So  where,  in  the 
event  of  a  child's  falling  on  the  track  in  front  of  an  approaching  street 
railway  car,  the  motorman  may  use  either  the  brake  or  a  particular 
appliance  to  govern  the  electric  motor  power,  and  it  is  impossible  to 
say  which  would  be  the  more  effective  under  the  circumstances,  the 
motorman  cannot  be  adjudged  guilty  of  negligence  for  using  the  one 
in  preference  to  the  other;  his  employers  are  not  responsible  for  an 
error  in  the  exercise  of  his  judgment.**  In  order  to  make  a  case  of 
gross  negligence  on  the  part  of  the  motorman  of  a  street  car,  his 
conduct  must  have  been  such  as  to  suggest  that  he  was  wholly  indif- 
ferent as  to  the  safety  of  others,  and  was  guilty  of  such  wanton  or 
reckless  conduct  as  is  deemed  equivalent  to  an  intent  to  injure." 
A  general  rule  in  regard  to  the  duty  of  a  street  railroad  company  in 
the  operation  of  its  road  is,  that  it  is  required  to  exercise  ordinary  and 
reasonable  care  as  to  look  out  ahead,  so  as  to  prevent  injuring  children 
on  the  track  or  attempting  to  cross  the  same.*'  The  term  "ordinary 
care,"  when  used  to  define  the  duty  of  a  motorman  or  gripman  on  a 
street  car  toward  a  young  child,  has  been  declared  to  mean  that  d^ree 
of  care  which,  in  the  ordinary  experience  of  mankind,  must  be 
expected  to  be  exercised  toward  such  child.*  And  there  are  some  cases, 
in  considering  the  question  of  care'  imposed,  which  require  greater 
vigilance  on  Uie  part  of  the  driver  to  anticipate  injuring  small  chil- 
dren Ukely  to  be  on  the  track.*  The  degree  of  care  required  of  street 
car  drivers  by  law  is  enhanced  by  a  city  ordinance  requiring  a  driver 
and  conductor  of  a  street  car  to  keep  a  vigilant  watch  eq>ecially  for 
children.' 

105.  Rate  of  Speed  as  Kegligence. — ^It  is  not  negligence  to  run  a 
street  car  upon  a  public  highway  at  a  rate  of  speed  which  is  not  in- 
compatible with  the  lawful  and  customary  use  of  the  highway  by 
others  with  reasonable  safety.*  But  it  has  been  repeatedly  held  that 
the  speed  of  a  car  is  a  fact  from  which  negligence  may  be  inferred, 
and  that  whether  such  speed  in  any  particular  case  constitutes  negli- 
gence is  peculiarly  a  question  for  tii«  determination  of  the  jury.* 

17.  Nissly  T.  Detroit,  «te.,  R.  Co.,  ama,  60  Fla.  420,  39  So.  183,  7  Ann 
168  Mich.  676,  131  N.  W.  145,  135  N.  Caa.  241;  Wallace  v.  Suburban  R.  Co., 
W.  268,  Ann.  Gas.  1913C  719.  26  Ore.  174,  37  Pac.  477,  25  L.R.A. 

18.  Stabenau  v.  Atlantic  Ave.  R.  663  and  note.  And  see  McDermott  v. 
Co.,  155  N.  Y.  511,  50  N.  B.  277,  63  Severe,  202  U.  S.  600,  26  S.  Ct  709, 
A.  S.R.  698.  50  U.  S.  (L.  ed.)  1162. 

19.  Kuchler  v.   Milwaukee  Electric  8.  Note:  26  L.E.A.  683. 

R.,  etc.,  Co.,  157  Wis.  107,  146  N.  W.  4.  Smith  v.  Public  Service  Corp.,  78 

1122,  Ann.  Cas.  1916A  801.    And  see  N.  J.  t.  478,  75  Atl.  937,  20  Ann.  Caa. 

generally,  Nkolioencb,  vol.  20,  p.  23k  151  and  note;  Bittmer  v.  Crosatown  St 

20.  Note:  25  L.R.A.  663.  R.  Co.,  153  N,  Y.  76,  46  N.  E.  104^  60 

1.  Schmidt  v.  St.  Louis  R.  Co.,  149  A.  S.  R.  588. 

Mo.  269,  51  S.  W.  921,  73  A.  S.  R.  380.      5.  Anniston   Elactric,   etc,   Co.   v. 

2.  Jacksonville  Electrie  Co.  ▼.  Ad-  Hewitt,  139  Ala.  442,  36  So.  39,  101 
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The  reasonableness  of  the  speed  at  which  a  car  is  run  is  to  be  measured 
by  the  relation  of  that  speed  to  the  particular  circumstances  under 
which  it  13  maintained.  A  speed  of  twenty  miles  an  hour  may  not  be 
unreasonable  in  the  open  country,  where  the  view  is  unobstructed 
and  there  are  no  travelers  in  sight,*  while  a  speed  of  three  or  four 
miles  may  be  unreasonable  in  a  crowded  street  when  other  vehicles 
or  pedestrians  are  on  the  tracks  in  front,  or  obviously  on  the  point 
of  crossing  the  tracks.'  While  ordinarily  eight  miles  per  hour  is 
not  a  negligent  rate  of  speed,  yet  where  a  street  car  is  approaching 
behind' another  car  at  that  rate  without  signals  of  its  approach,  and 
at  a  point  where  persons  alighting  from  another  car  might  reasonably 
be  expected  to  appear,  it  might  constitute  negligence.*  It  is  negli- 
gence to  run  a  car  ajong  a  dark  and  unlighted  alley  on  a  dark  night 
at  a  rate  of  speed  that  will  not  permit  its  stoppage  within  the  distance 
covered  by  its  own  headlight*  So  also  the  defective  condition  of 
the  car  combined  with  a  low  rate  of  speed  may  be  regarded  as  negli- 
gence. Thus  it  has  been  held  that  two  and  a  half  miles  an  hour 
cannot,  as  matter  of  law,  be  said  not  to  be  an  excessive  speed  for  an 
electric  street  car,  when  it  meets,  at  a  busy  street  crossing,  another 
car  on  a  parallel  track,  where  its  mechanism  for  controlling  the  cur- 
rent is  defective.*"  Likewise  the  unreasonable  overloading  of  a 
street  car,  and  its  unlawful  speed,  which  make  it  impossible  to  stop 
the  car  as  soon  as  may  be  necessary  to  avert  a  collision,  have  been 
declared  to  be  gross  negligence  rendering  the  street  railway  company 
liable  for  a  resulting  accident**  If  a  person  has  a  right  to  drive  on 
the  track  of  a  street  railway  for  the  purpose  of  crossing  it  at  a  par- 
ticular place,  then  it  becomes  the  duty  of  one  operating  a  car  not 
only  to  keep  a  lookout,  but  also  to  run  the  car  at  such  a  rate  of  speed 
on  approaching  the  place,  and  to  retain  such  c6ntrol  over  it,  as  to 
be  able  to  bring  it  to  a  full  stop  before  striking  the  vehicle.**    In 

A.  8.  R.  42;  Ford  ▼.  Padncab  City  7.  Smith  v.  Connectieat  R.,  etc.,  Co., 

Ry.,  124  Ky.  488,  99  S.  W.  355,  124  80  Conn.  268,  67  Atl.  888,  17  L.R.A. 

A.   S.   R.  412,  8  L.R.A.(N.S.)   1093;  (N.S.)  707. 

Marden     v.    Portsmouth,    etc,    Ry.,  8.  Stewart  v.    Omaha,  etc.,   St.   R. 

100  Me.  41.  60  Atl.  530,  109  A.  S.  R.  Co.,  88  Neb.  209, 129  N.  W.  440,  Ann. 

476,  69  L.RJi..  300;  Bittner  v.  Cross-  Cas.  1912B  861. 

town  St.  R.  Co.,  153  N.  Y.  76,  46  N.  9.  Qilmore  v.  Federal  St,  etc.,  B. 

E.  1044,  CO  A.  S.  R.  588.    And  see  in-  Co.,  153  Pa.  St  31,  25  Atl.  651,  34 

fra,  par.  152.   For  a  discussion  of  the  A.  S.  R.  682. 

rate  of  speed  of  a  railroad  train  as  10.  Roberts  v.  Spokane  St.  E.  Co., 

constituting  negligence,  see  Railroads,  23  Wash.  326,  63  Pac.  506,  54  L.R.A. 

vol.  22,  p.  947  et  seq.  184. 

6.  Smith  V.  Connecticut  R.,  etc.,  Co.,  11.  Richmond  B.,  etc.,  Co.  v.  Garth- 

80  Conn.  268,  67  Atl.  888,  17  L.R.A.  right,  92  Va.  627,  24  S.  E.  267,  63  A. 

(N.S.)    707;    Trigg   v.    Water,    etc.,  S.  R.  839,  32  L.R.A.  220. 

Transit  Co.,  215  Mo.  521,  114  S.  W.  12.  Birmingham  R.,  etc.,  Co.  v.  City 

972,  20  L.B.A.(N,S.)  987.  Stable  Co.,  119  Ala.  615,  24  So.  558,  72 
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the  country  the  duty  of  a  street  railroad  compaay  towards  travelers 
is  not  to  stop  its  car  when  they  appear,  but  to  give  them  sufficient 
notice  of  the  approach  of  the  car  to  enable  them  to  leave  the  track 
before  it  arrives.  If  the  car  is  going  only  at  such  speed  as  will 
give  a  traveler  ample  time  to  leave  the  track,  after  he  sees  the  light 
or  hears  the  signal  of  the  car,  before  the  car  reaches  him,  he  has 
nothing  to  complain  of.  It  is  not  running  at  excessive  speed  with 
regard  to  him.  It  is  therefore  plain  that  the  distance  at  which  the 
light  of  the  car  can  be  seen  or  the  bell  or  whistle  can  be  heard  and 
understood  by  travelers,  so  as  to  enable  them  conveniently  to  leave 
the  track — ^not  the  distance  that  the  motorman  can  see  ahead — is  the 
standard  by  which  the  speed  of  the  car  should  be  regulated.** 

106.  Negligence  at  Crossings. — Where  a  pedestrian  or  traveler  is 
approaching  a  street  crossing  toward  which  a  car 'is  approadiing,  the 
duty  to  stop  and  avoid  a  collision  is  on*  the  party  who  can  most  easily 
and  readily  adjust  himself  to  the  exigencies  of  the  case;  and  as  to 
whether  or  not  the  person  in  charge  of  the  car  used  the  propw  degree 
of  care  depends  upon  all  the  facts  and  circumstances.**  Although  a 
street  car  or  other  vehicle  moving  along  the  street  has  a  right,  also, 
to  pass  over  the  crossing,  yet  it  behooves  the  motorman  of  the  elec- 
tric car,  or  the  driver  of  any  other  vehicle,  to  be  vigilant  in  approach- 
ing a  cross  walk,  so  as  to  avoid  injury  to  a  foot  passenger,  even  though 
the  latter  may  be  careless  in  hurrying  over.**  It  is  the  duty  of  a 
motorman,  when  he  approaches  a  public  crossing,  to  look  and  ascer- 
tain whether  or  not  the  track  is  clear,  to  sound  the  gong  as  a  warn- 
ing, and  to  keep  his  car  under  control.  A  failure  to  do  this  is  negli- 
gence on  the  part  of  the  street  railway  company.**  The  rule  of  law 
governing  the  speed  of  railroad  trains  at  suburban  street  crossings  is 
not  applicable  to  an  electric  street  car  approaching  a  crossing  in  a 
city.*'  And  while  under  some  circumstances  a  street  railway  com- 
pany is  not  guilty  of  negligence  in  operating  its  car  at  high  speed, 
this  is  not  the  case  where  a  car  is  approaching  a  street  crossing  in  a 
thickly  populated  district  and  persons  are  apt  to  be  struck  unless  the 
car  is  under  control.**    In  some  jurisdictions  it.  is  negUgence  per  se 

.     A.  S.  R.  956;  Harden  v.  Portsmouth,  16.  Evansville  St.  R.  C!o.  t.  Gentry, 

etc.,   St.   By.,   100   Me.  41,   60   Atl.  147  Ind.  408,  44  N.  E.  311,  62  A.  S.  R. 

,  530,  109  A.  S.  R.  476,  69  LJl.A.  300.  421,  37  L.R.A.  378;  Harden  v.  Ports- 

13.  Vizacchero  t.  Rhode  Island  Co.,  mouth,  etc.,  St.  Ry.,  100  He.  41,  60 
26  R.  I.  392,  59  Atl.  106,  69  L.R.A.  Atl.  630,  109  A.  S.  B.  476,  69  L.R.A. 
188.  300;  HaU  V.  OgdenCity  St.  B  Co.,  13 

14.  Ashley  v.  Kanawha  Vall^  Trao-  UUh  243,  44  Pac  1046,  57  A.  S.  B. 
tion  Co.,  60.  W.  Va.  306,  55  S.  E.  1016,  726. 

9  Ann.  Cas.  836.  17.  Wolf  v.  City  B.  Co.,  50  Ore.  64, 

16.  Evansville  St.  B.  Co.  v.  Gentry,  85  Pac.  620,  91  Pae.  460, 16  Ann.  Cas. 
147  Ind.  408,  44  N.  E.  311,  62  A.  S.  B.  1181. 

431,  37  L.B.A.  378.  18.  Wolf  v.  Cify  B.  Co.,  50  Ore.  64, 

12^ 


Digitized  by 


Google 


26  B.  C.  L.  STREET  RAILWAYS  §  107 

to  run  a  street  car  over  a  crossing  at  a  high  rate  of  speed.**  The  gen- 
eral rule  is  tliat  at  a  street  crosBing,  or  at  a  place  used  as  a  street  cross- 
ing, the  motorman  in  charge  of  a  car  approaching  one  discharging 
passengers  is  hound  to  keep  a  sharp  lookout  for  passengers  or  oiher 
persons  who  may  attempt  to  cross  the  tracks  behind  the  standing  or 
moving  car,  to  have  his  car  under  such  control  that  he  can  stop  it 
upon  the  appearance  of  danger,  and  to  give  such  signals  as  will 
usually  protect  travelers  who  are  in  the  exercise  of  ordinary  prudence, 
and  a  failure  in  this  respect  will  constitute  negligence.'*'  The  duty 
of  a  street  car  company,  in  the  exercise  of  ordinary  care  in  respect  to 
the  management  of  a  car  approaching  a  person  crossing  its  tracks, 
cannot  be  measured  by  the  condition  of  the  equipment  and  apparatus 
of  the  car  at  the  time,  without  considering  the  effect  of  the, fact  that 
the  appliances  for  stopping  it  were  defective.* 

107.  Wamiags,  Lights  and  Lookout. — Such  timely  warning  of  the 
approach  of  a  street  car  must  be  given  as  will  enable  others  to  avoid 
any  danger  from  it,  and  the  nonperformance  of  such  duty  in  ap- 
proaching a  street  crossing  intended  to  be  crossed  is  evidence  of 
negligence,  which,  if  the  natural  and  proximate  cause  of  the  injury 
complained  of,  is  actionable.'  So,  by  the  weight  of  authority,  it  is  the 
duty  of  the  motorman  of  a  car  which  approaches  and  is  about  to  pass 
a  passenger  car  which  is  discharging  passengers  to  give  warning  of 
the  approach  of  the  car,  and  a  failure  to  give  such  warning  is 
negligence.'  As  a  general  rule  it  is  the  duty  of  the  motorman  of  a 
street  car,  upon  seeing  a  pedestrian  or  vehicle  on  the  car  track  or 
dangerously  near  to  it,  to  give  warning  of  the  approach  of  the  car 
by  sounding  a  gong  or  bell,*  but  where  an  adult  person  in  the  middle 
of  a  block  is  standing  in  the  Street  in  a  place  of  safety,  showing  no 
intention  of  going  upon  the  tracks,  the  motorman  owes  him  no  duty 
to  ring  the  bell,  and  a  failure  to  do  so  is  not  negligence.  So  where 
a  vehicle  is  in  a  proper  and  safe  place  upon  the  highway,  and  the 
operator  of  a  street  car  has  no  notice  of  an  intention  on  the  part  of 
the  driver  thereof  to  go  upon  the  car  tracks,  a  failure  to  give  warning 
of  the  approach  of  the  car  is  not  negligence.'  When  a  vehicle  is 
motionless  upon  the  street  car  track  it  is  the  duty  of  the  motorman 
of  a  car  approaching  it  from  the  rear  to  give  the  driver  of  the  vehicle 

85  Pac.  620,  91  Pae.  460, 15  Ann.  Cas.  1.  Roberts  t.  Spokane  St.  R.  Co.,  23 

1181;  HaU  v.  Ogden  City  St.  R.  Co.,  WasH.  325,  63  Pac.  506,  54  L.R.A.  184, 

13  Utah  243,  44  Pac.  1046,  57  A.  S.  R.  2,  Smith  v,  PubUc  Service  Corp.,  78 

726;  Ashley  v.  Kanawha  VaUey  Trac-  N.  J.  L.  478,  75  Atl.  937,  20  Ann.  Cas. 

tion  Co.,  60  W.  Va.  306,  55  S.  B.  1016,  151  and  note. 

9  Ann.  Cas.  836.  3.  Note:  20  Ann.  Cas.  156.     And 

19.  Evers  v.  Philadelphia  Traction  see  supra,  par.  89. 

Co.,  176  Pa.  St.  376,  35  AtL  140,  53  4.  Notes:  7  Ann.  Cas.  1129;  20  Ann. 

A.  S.  R.  674.  Cas.  153,  154. 

80.  See  snpn,  pw.  8».  5.  Note:  20  Ann.  Cas.  168, 167. 
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warning.  And  it  is  equally  a  motorman'a  duty,  when  on  account  o' 
darkness  he  is  unable  to  see  vehicles  that  may  be  on  the  track,  fa 
enough  ahead  of  him  to  give  them  timely  warning  of  the  car" 
approach,  to  sound  continuously  the  gong  in  anticipation  of  theii 
being  on  the  track.  But  in  the  suburbs,  where  there  are  no  street 
crossings,  it  seems  that  there  is  no  duty  on  the  part  of  the  motormai 
to  sound  the  gong  when  he  has  no  reason  to  apprehend  the  presenc 
of  vehicles  upon  the  track  ahead.*  It  has  frequently  been  held  ths 
the  rules  of  law  requiring  a  motorman  to  give  warning  of  the  approac 
of  a  car  by  the  sounding  of  a  gong  or  bell  do  not  require  wamig 
to  be  given  where  the  person  injured  has  knowledge  of  the  approsdi 
of  the  car  at  the  time  the  warning  should  be  given.'  Because  of  the 
greater  speed  with  which  the  vehicles  of  a  street  railway  mov^  and 
the  little  noise  attending  their  progress,  it  is  negligence  to  propel  can 
through  public  streets  after  dark,  unless  they  are  provided  with  li^ts 
sufficient  to  notify  travelers  on  the  street  of  thdr  coming,  and  to  pat 
such  travelers  on  their  guard  against  collision.'  Other  elements 
usually  concur  with  the  absence  of  signal  lights,  to  make  a  railroad 
company  liable  for  injuries  inflicted  by  its  cars  when  Sfuch  cars  are 
run  without  lights  or  with  insufficient  lights.  Usually  the  element 
of  speed,  or  the  lack  of  warning  signals,  is  comWned  with  the  failure 
to  display  lights.'  It  has  been  held  that  where  an  ordinance  provides 
that  the  cars  of  a  street  railway,  "after  sunset,  shall  be  provided  witii 
colored  signal  lights  in  front  and  in  the  rear,"  it  cannot  be  said  that 
it  is  negligence  per  se  not  to  have  a  headlight,  or  light  attached  to 
the  dashboard  of  the  car,  where  the  car  carries  the  lights  required 
by  the  ordinance.^"  The  mere  fact  that  the  headlight  of  a  street  cai 
which  is  of  a  kind  in  ordinary  use  momentarily  blinds  a  traveler 
upon  the  highway  so  that  he  comes  into  collision  with  a  team  does 
not  render  the  street  car  company  liable  for  the  resulting  injury  to 
him.,**  It  is  the  duty  of  those  in  charge  of  street  cars  to  keep  a  look- 
out for  persons  and  vehicles  on  the  street,  and  to  exercise  ordinary 
care  to  avoid  injuring  them.**  Indeed,  so  apparent  is  the  duty  of 
the  driver  or  motorman  in  charge  of  cars  moving  on  th6  rapid  transit 
lines  maintained  by  street  car  companies  to  keep  a  constant  and  vigi- 

6.  Note:  7  Ann.  Cas.  1129.  9.  Note:  IQ  Ann.  Cas.  605. 

7.  Starck  v.  Pacific  Electric  R.  Co.,  10.  McOee  v.  Consolidated  St.  R. 
172  Cal.  277, 156  Pac.  51,  L.R.A.1916B  Co.,  102  Mich.  107,  60  N.  W.  293,  47 
58;  Wood  v.  Omaha,  etc.,  St.  R.  Co.,  A.  S.  R.  507,  26  L.R.A.  300  and  note. 
84  Neb.  282, 120  N.  W.  1121,  22  L.R.A.  Note:  10  Ann.  Cas.  605. 

(N.S.)  228.  11.  Spoatea  v.  Berkshire  St.  R.  Co., 

Note:  20  Ann.  Cas.  156.  212  Mass.  599,  99  N.  E.  467,  42  L.R.A. 

8.  Carter  v.   McDennott,   29   App.    (N.S.)  876. 

Cas.  (D.  C.)  145, 10  Ann.  Cas.  601  and      12.  South  Covington,  etc,  St  R.  Co. 
note.  V.  Besse,  108  S.  W.  848,  33  Ky.  L  Rep. 

Note:  26  L.R.A.  300.  52, 16  L.R.A. (iSS.)  SQfk 
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lant  lookout  for  persons  and  tehicles,  that  a  failure  to  do  so  would  be 
regarded  as  negligenoe  and  a  failure  to  exercise  ordinary  care,  in  the 
absence  of  an  ordinance.*'  It  has  been  held  that  a  potorman  operat- 
ing ai)  electric  street  oar  is  negligent  in  failing  to  reduce  his,  speed  to 
^^  the  lowest  possible  rate  or  to  stop  when  lie  is  blinded,  by  the  light  of  an 

"  approaching  automobile  so  that  he  can  see  nothing  ahead  of  him.*^ 

'*^  The  motormazi  must  necessarily  keep  ihe  street  in  front  of  his  mov- 

ing car  eonstantly  within  his  view.  He  must  also  be  alert  at  all  inter- 
secting qtreets  to  avoid  collision  with  travelers  who  may  be  likely  to 
ocsne  therefrom  upon  bis  track.  But  ordinarily  he[  is  not  bound  to 
.  be  looking  out  for  travelers  who  may  run  into  the  rear  of  his  car.  The 
estabhshment  of  such  a  standard  of  duty  would  prevent  to  a  large 
extent  the  reasonably  rapid  carriage  of  passengers  for  which  street 
railway  corporations  are  chartered.  So  a  motorman  in  duurge  of  a 
street  car,  who  has  stopped  at  a  street  crossing  where  persons  are 
engaged  in  coasting  across  the  track,  to  let  a  boy  pass  in  front  of  the 
car,  is  not  bound,  before  starting  the  car,  to  determine  whether  or  not 
other  persons  are  in  danger  of  a  ooUisiou  with  the  side  ef  the  car 
and  of  injury  in  case  he  does  so.*' 

108.  Rounding  Curves. — It  seems  that  a  street  railway  company 
is  bound  tft  use  only  a  reasonable  amount  of  care  to  keep  pedestrians 
from  being  struck  and  injured  by.  its  cars  at  curves.*'  The  rule 
approved  by  the  weight  of  authority  is  that  in  view  of  the  well 
known  fact  that  in  rounding  a  curve  the  rear  end  of  a  street  car 
will  swing  beyond  the  track  and  overlap  the  street  to  a  greater  extent 
than  the  front,  the  motorman  may  rightfully  assume  that  an  adult 
person  standing  near  the  track  who  is  apparently  able  to  see,  hear 
and  move,  and  having  notice  of  the  approach  of  a  ^treet  car  and  9f 
the  existence  of  the  curve,  will  draw  back  far  enough  to  avoid  being 
struck  by  the  rear  of  the  car  as  it  swings  around  the  curve  in  the  usual 
and  expected  manner,  and,  therefore,  no  legal  duty  is  imposed  upon 
the  motorman  to  warn  such  a  person  against  the  possible  danger  of 
a  collision  with  the  rear,  because  of  the  swing,  if  he  remains  in  the 
same  position.*'    Every  driver  of  a  vehicle  must  know  that  the  motor- 

13.  Birmingham  Ry.,  etc.,  Co.  v.  15.  Kiley  v.  Boeton  EI.  R.  Co.,  207 
City  Stable  Co.,  119  Ala.  615,  24  So.  Mass.  542,  93  N.  E.  632,  31  L.R.A. 
558,  72  A.  S.  R.  955;  Davidson  Bros.  (N.S.)  1153. 

Co.  V.  Des  Moines  City  R.  Co.,  170  la.  16.  Bryant  v.  Boston  El.  R.  Co.,  212 

467,  153  N.  W.  79,  Ann.  Cas.  1917C  Mass.   62,  98   N.   E.   587,  40  L.R.A. 

1226;  Sluder  v.  St.  Louis  Transit  Co.,  (N.S.)  133  and  note;  Kuhn  v.  Milwau- 

189  Mo.  107,  88  S.  W.  648,  5  L.R.A.  kee  Electric  Ry.,  etc.,  Co.,  158  Wis. 

(N.S.)  186  and  note;  Galveston  City  525,  1^  N.  W.  220,  Ann.  Cas.  1916E 

R.  Co.  V.  Hewitt,  67  Tex.  473,  3  S.  W.  678  and  note. 

705,  60  Ann.  Rep.  32.  17.  South  Covington,  etc.,  St.  R.  Co. 

14.  Poster  v.  Cumberland  County  v.  Besse,  108  6.  W.  848,  33  Ky.  L. 
Power,  etc.,  Co.,  116  Me.  184, 100  Atl.  Rep.  52,  16  L.R.A.(N.S.)  890  and 
833,  L.R.A.1917E  1044.  note;  Miller  v.  Public  Servioe  Corp., 
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man  cannot  control  the  hind  end  of  the  car  at  a  curve  so  as  to  keep 
it  from  swinging  out  as  far  as,  by  nature,  it  will  go.  It  is  therefore 
incumbent  upon  the  driver  of  a  vehicle  passing  a  street  car  to  keep 
out  of  the  way,  and  at  curves  to  drive  farther  from  the  car  than  at 
other  points.**  A  street  railway  company  is  under  no  obligation  to 
keep  a  lookout  to  prevent  persons  from  coming  in  contact  with  Ihe 
rear  tod  of  a  car  in  rounding  a  curve.**  This  iule  applies  to  persons 
leaving  a  car  and  to  those  intending  to  become  passengers.*"  But 
it  has  been  held  that  it  does  not  apply  where  by  reason  of  peculiar 
circumstances  there  is  an  unusual  danger  present*  As  to  a  person 
on  a  sidewalk  the  degree  of  care  which  a  street  railway  company  must 
exercise  to  keep  him  from  being  struck  by  a  car  rounding  a  curve 
varies  with  the  circumstances  of  the  case.  It  seems,  however,  it  must 
use  a  higher  degree  of  care  than  as  to  a  person  on  the  street.*  So  it 
has  been  held  that  a  street  railway  company  which  attempts  to  nm 
a  car  aroimd  a  curve  at  a  time  when  a  wagon  is  between  the  txack  and 
the  ciu:b,  in  a  space  so  narrow  that  the  wagon  will  be  hit  by  the  over- 
hang of  the  car  as  it  rounds  the  curve,  is  liable  for  the  resulting  injury 
in  case  the  car  hits  the  wagon  and  forces  it  against  a  pedestrian  on  the 
sidewalk.*  Rounding  a  curve  at  high  speed  may  constitute  such 
negligence  as  to  render  the  company  liable  for  injuries  inflicted.* 

109.  Injuries  Caused  by  Elevated  Roads. — ^An  elevated  railway 
company  is  not  an  insurer  of  the  safety  of  persons  in  the  street  below 
from  injuries  due  to  the  operation  of  ito  road.  Its  duty  is  only  to 
adopi;  such  precautions  and  use  such  care  and  diligence  as  under  all 
the  circumstances  a  reasonably  prudent  person  would  take  to  prevent 
accidents ;  its  liability  is  based  solely  on  negligence  to  adopt  such  pre- 
cautions or  to  exerdse  such  care.*  Where  the  cause  of  ^e  £u;cident 
has  come  from  the  lawful  operation  by  lawful  means  of  an  authorized 
instrumentality,  and  where  any  damage  or  injury  that  has  resulted 
may  have  come  without  any  negligence  of  the  defendant,  but  may 
have  arisen  merely  as  an  unavoidable  accident  from  the  careful  and 
S;kilful  exercise  of  its  lawful  rights  in  spite  of  the  observance  of  all 

86  N.  J.  L.  631,  92  Atl.  343,  L.B.A.  2.  Notes:  L.B.A.1916C  605;  Ann. 
1915C  604  and  note.  Gag.  1916E  681. 

Notes:  16  L.R.A.(N.S.)  890;  Ann.  3.  Bryant  v.  Boston  El.  B.  Co.,  212 
Cas.  1916E  679.  Mass.   62,  98  N.   E.  587,  40  L.RA. 

18.  South  Covington,  etc.,  St.  B.  Co.   (N.S.)  133  and  note. 

v.  Besse,  108  S.  W.  848,  33  Ky.  L.       4.  Note:  Ann.  Cas.  1916E  682. 
Bep.  52,  16  L.B.A.(N.S.)  890.  5.  Carney  v.  Boston  El.  B.  Co.,  212 

19.  Miller  v.  Public  Service  Corp.,  Mass.  179,  98  N.  E.  605,  Ann.  Cas. 
86  N.  J.  L.  631,  92  Atl.  M3,  L.B.A.  1913C  302,  ^  L.B.A.(N.S.)  90  and 
1915C  604.  note;  Lowery  v.  Manhattan  B.  Co.,  99 

Note:  Ann.  Cas.  1016E  679.  N.  T.  158,  1  N.  E.  608,  52  Am.  B^. 

20.  Notes:  L.B.A.1916C  609;  Ann.  12. 

Cas.  1916E  680.  Note:  ^  LJt.A.(N.S.)  90. 

1.  Note:  Ann.  Cas.  1916E  680. 
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proper  precautions,  tiiere  no  liability  can  arise  without  some  affirma- 
tive evidence  of  negligence.  In  such  a  case  the  happening  of  the 
accident,  with  the  resulting  injury,  is  as  likely  to  have  come  without 
the  fault  of  the  defendant  as  to  have  been  due  to  its  negligence,  and 
the  presumption  of  fact  upon  which  the  doctrine  res  ipsa  loquitur  is 
based  does  not  arise;  the  inference  of  negligence  cannot  be  drawn 
without  some  evidence  to  support  it*  It  has,  however,  been  held  that 
a  sufficient  case  to  go  to  the  jury  is  made  by  proof  that  as  a  pedestrian 
looked  up  at  a  train  passing  on  an  elevated  railroad  he  was  hit  over 
the  eye  by  a  clinker  or  cinder  about  half  an  inch  broad  and  some- 
what longer,  and  sv  hot  that  it  burned  him ;  there  being  nothing 
between  him  and  the  locomotive,  and  no  other  vehicle  passing  at 
the  time,  and  the  evidence  showing  that  a  wire  netting  kept  in  repair 
'  would  prevent  the  escape  of  such  cinders  from  the  ash  pan.^  So  proof 
that  plaintiff  was  injured  by  an  iron  bolt  which  fell  from  an  elevated 
structure  as  a  train  was  passing  is  sufficient  to  raise  a  presumption  of 
negligence,  and  is  not  overcome  as  a  matter  of  law  by  evidence  that 
defendant's  foreman  inspected  the  track  the  next  day  and  found  no 
bolts  missing,  and  that  the  bolt  in  question  was  of  a  kind  not  in  use 
by  the  defendant* 

110.  Violation  of  Statute  or  Ordinance  as  Negligence. — ^Though 
there  is  an  irreconcilable  conflict  in  the  decisions,  the  weight  of 
authority  is  to  the  effect  that  the  violation  by  a  street  railway  com- 
pany, in  the  operation  of  its  cars,  of  a  regulatory  ordinance  designed 
to  promote  the  public  safely  is  negligence  per  se  as  to  one  injured  as 
a  proximate  result  of  such  violation,'  for  the  ordinances,  so  far  as 

6.  Carney  v.  Boston  EI.  R.  Co.,  212  City  Cable  B.  Co.,  100  Mo.  194,  12  S. 
Mass.  179,  98  N.  E.  605,  Ann.  Cas.  W.  804, 13  S.  W.  687, 18  A.  S.  R.  541, 
1913C  302,  42  L.R.A.(N.S.)  90.  7  L.R.A.  819;  Fath  v.  Tower  Grove, 

7.  Note:  42  L.R.A.(N.S.)   93.  etc.,  Ry.,  105  Mo.  537,  16  S.  W.  913, 

8.  Volknar  V.  Manhattan  R.  Co.,  134  13  L.R.A.  74;  Homstein  v.  United 
N.  T.  418,  31  N.  E.  870,  30  A.  S.  R.  Rys.  Co.,  195  Mo.  440,  92  S.  W.  884, 

,678.  113  A.  S.  R.  693,  6  Ann.  Cas.  699,  4 

Note:42L.R.A.(N.S.)  94.  L.R.A.{N.S.)   729;   Cincinnati  St  R. 

9.  Driscoll  v.  Market  St.  Cable  R.  Co.  v.  Murray,  53  Ohio  St.  570,  42  N. 
Co.,  97  Cal.  553,  32  Pac.  591,  33  A.  S.  E.  596,  30  L.R.A.  508;  McCormlck  v. 
B.  203;  Bresee  v.  Los  Angeles  Traction  Columbia  Electric  St.  Ry.  etc.,  Co.,  85 
Co.,  149  Cal.  131,  85  Pac.  152, 5  L.R.A.  S.  C.  455,  67  S.  E.  562,  21  Ann.  Cas. 
(N.S.)  1059;  Simoneau  v.  Pacific  Elec-  144;  Hays  v.  Gainesville  St  B.  Co.,  70 
trie  R.  Co.,  166  Cal.  264, 136  Pac.  544,  Tex.  602,  8  S.  W.  491,  8  A.  S.  B.  624; 
49  L.E.A.(N.S.)  737;  Phillips  v.  Den-  Ashley  v.  Kanawha  Val.  Traction  Co., 
ver  City  Tramway  Co.,  53  Colo.  458,  60  W.  Va.  306,  55  8.  E.  1016,  9  Ann. 
128  Pac.  460,  Ann.  Cas.  1914B  29;  Cas.  836  and  note. 

Fonda  v.   St.  Paul   City  B.   Co.,  71       Notes:  8  L.B.A.(N.S.)   1093;  Ann. 

Minn.  438,  74  N.  W.  166,  70  A.  S.  B.  Cas.  1913E  1100. 

341;  Sluder  v.  St.  Louis  Transit  Co.,       And  see  Neoligxnob,  vol.  20,  p.  38 

189  Mo.  107,  88  S.  W.  648,  5  L.B.A.  et  seq. 

(N.S.)  186  and  note;  Weber  v.  Kansas 
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they  go,  fix  the  staadard  of  duty  towaxd  those  whom,  they  were 
intended  to  protect*"  The  rule  has  been  announced  frequently  in 
cases  of  violations  of  speed  ordinances,'*  and  has  also  been  held 
applicable  to  the  violation  of  ordinances  requiring  street  railroad 
companies  to  equip  their  cars  with  fenders,**  requiring  conductors 
and  drivers  of  cars  to  keep  a  rigid  lookout  for  persons  on  or  approach- 
ing the  track,*'  requiring  the  ringing  of  a  bell  at  street  crossings,** 
and  regulating  the  spacing  of  cars,*"  and  to  statutes  requiring 
street  cars  to  be  stopped  before  crossing  a  railroad  track  and  the  con- 
ductor to  go  abead  at  the  crossing  and  signal  the  car  to  proceed.** 
The  rule  has  been  announced  by  some  courts  that  a  general  city 
ordinance  does  not  aflfect  the  civU  liability  of  a  street  railway  com- 
pany to  persons  injured  by  a  street  car,  where  such  ordinance  was  not 
made  a  part  of  the  ordinance  granting  the  street  railway  franchise, 
and  the  company  has  never  consented  to  be  bound  thereby,  since  a 
city  cannot  by  ordinance  create  a  right  of  action  between  third  per- 
sons, or  enlarge  the  common  law  or  statutory  liability  of  citizens.*' 
There  is,  however,  good  autJiority  to  the  contrary,  it  being  held  that 
there  is  no  reason  for  any  distinction  between  general  ordinances  and 
a  franchise  ordinance.  Both  are  regulations  properly  within  the 
power  of  the  city  to  enact  or  provide  for,  and  both  are  solely  for  the 
protection  of  the  public  against  injury.*'  "While  the  generally  ac: 
cepted  view  as  to  the  effect  of  the  violation  by  street  railway  com- 
panies of  a  regulatory  statute  or  ordinance  is  as  above  stated,  some 

10.  Fonda  v.  St.  Paul  City  R,  Co.,  14.  Driscoll  v.  Market  St.  Cable  K 
71  Minn.  438, 74  N.  W.  166, 70  A.  S.  R  Co.,  97  Cal.  653,  32  Pae.  591,  83  A.  S. 
341.  B.  203. 

11.  Simoneau  v.  Pacific  Bleetrio  R.  15.  MoConniek  v.  CoJombia  Electric 
Co.,  166  Cal.  264,  136  Pac.  544,  49  St.  Ry.,  etc,  Co.,  85  S.  C.  455,  67  S. 
L.R.A.(N.S.)    737;  Weber  v.  Kansas  E.  562,  21  Ann.  Cas.  144. 

City  Cable  R.  Co.,  100  Mo.  194,  12  S.       Note:  L.R.A.1917C  807. 
W.  804, 13  S.  W.  587, 18  A.  S.  R.  541,       16.  Cincinnati  St.  B.  Co.  v.  Miirrav, 
7  L.R.A.  819;  Wilson  v.  Puget  Sound  S3  Okio  St  570,  42  N.  £,  596,  30 
Electrie  Ry.,  52  Wash.  522,  101  Pac.  L.R.A.  508. 

50,  132  A.  S.  R.  1044.  •  17.  Holwerson  v.  St  Louis,  etc.,  R. 

Notes:  8  L.R.A.{N.S.)  1094;  L.R.A.    Co.,  157  Mo.  216,  57  S.  W.  770,  50 

1917C  807-809;  9  Ann.  Cas.  841.  L.R.A.  850,  overruled  by  Sluder  v.  St. 

12.  Ashley  v.  Kanawha  Val.  Trac-  Louis  Transit  Co.,  189  Mo.  107,  88  S. 
tion  Co.,  60  W.  Va,  306,  55  S.  E.  1016,  W.  648,  5  L.R.A.(N.S.)  186.  See  also 
9  Ann.  Cas.  836  and  note.  Negligence,  vol.  20,  p.  44. 

Note:  L.R.A.1915A  750.  18.  Simoneau  v.  Pacific  Electric  R. 

IS.  Fath  V.  Tower  Grove,  etc.,  Ry.,  Co.,  166  Cal.  264,  136  Pac.  544,  49 

105  Mo.  537,  16  S.  W.  913,  13  L.R.A.  L.R.A.  (N.S.)  737.     See  Sluder  v.  St 

74;  Sluder  v.  St.  Louis  Transit  Co.,  189  Louis  Transit  Co.,  189  Mo.  107,  88  S. 

Mo.  107,  88  S.  W.  648,  5  L.Rj^.(N.S.)  W.  648,  5  L.R.A.(N.S.)  186,  overrul- 

186  and  note;  Hays  v.  Gainesville  St  ing  Holverson  v.   St  Louis,  etc.,  R. 

R.  Co.,  70  Tex.  602,  8  S.  W.  «1,  8  A.  Co.,  157  Mo.  216,  57  S.  W.  770,  50 

S.  R.  624.  L.R.A.    850.     See   also   NsQumNCE, 

Note:  9  Ann.  Cas.  841.  vol.  20,  p.  4A. 
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courts  hold  libat  the  fact  that  a  street  car  was  being  operated  in  a 
manner  violative  of  an  ordinance  is  only  evidence  of  negligence.*' 
The  difference  between  the  two  rules  seems  to  be  that  according  to 
the  first  view,  evidence  of  a  failure  to  comply  with  the  ordinance  is 
sufficient  conclusively  to  establish  negligence;  according  to  the  other 
view,  the  wrongful  act  or  omission  is  but  an  evidential  fact  tending 
to  prove  negligence."  But  even  in.thoee  jurisdictions  which  regard 
the  violation  ot  an  ordinance  as  evidence  only,  it  is  considered  as  suffi- 
cient to  authorize  a  finding  of  negligence.*  Accordingly  it  has  been 
held  that  the  violation  of  a  municipal  ordinance  prohibiting  one  car 
from  passing  another  car  standing  at  any  crossing,  for  the  discharge 
or  reception  of  passengers,  until  such  standing  car  shall  have  started 
on  its  course  and  cleared  at  least  twenty  feet,  is  to  be  considered  in 
(Jetermining  whether  there  was  negligence  in  passing  a  standing  car 
rec-eiving  or  discharging  passengers.*  In  some  jurisdictions  wherein 
the  courts  do  not  recognize  the  doctrine  that  a  right  of  action  arises 
from  an  injury  caused  by  the  violation  of  a  municipal  ordinance, 
it  IB  the  rule  that  operating  a  street  car  at  a  speed  in  excess  of  that 
prescribed  by  ordinances  is  of  itself  no  evidence  of  negligence  in  an 
action  for  injuries  caused  by  collision  between  a  car  and  a  pedestrian.* 
So  it  has  been  held  that  a  city  ordinance  requiring  street  cars  to  be 
stopped  to  avoid  injury  to  any  person  on  or  itear  the  track,  upoi^  the 
appearance  of  danger>  is  inaidmissible  in  an  action  against  a  street 
railway  company  for  injuries  received  by  the  plaintiff  in  being 
thrown  under  a  passing  oar  while  attempting  to  hold  a  frightened 
horse.* 

111.  Violation  of  Rules  of  Company  as  N^ligence. — ^The  weight 
of  authority  is  to  the  effect  that  the  violation  by  an  employee  of  a 
rule  adopted  by  a  street  railway  company  for  the  protection  of  the 
public,  or  a  part  thereof,  in  an  action  for  personal  injuries  received 
by  reason  of  the  violation  of  such  rule,  is  evidence  of  negligence.* 
It  has  been  so  held  with  respect  to  a  rule  requiring  the  sounding  of 
a  gong  when  passing  vehicles,  in  an  action  for  injuries  to  the  driver 

19.  Bain  t.  Ft.  Smith  light,  etc.,  et  seq.    ' 

Co.,  116  AA.   125,  172   S.   W.  843,  20.  Note:  9  Ann.  Cas.  841.' 

L.R.A.1915D  1021;  Marden  v.  Ports-  1.  Notes:   9   Ann.   Cas.   842;   Ann. 

mouth,  ete.,  St.  Ry.,  100  Me.  41,  60  Cas.  1913E  1100. 

Atl.  530,  109  A.  S.  k.  476,  69  L.R.A.  2.  Note:  Ann.  Cas.  1912B  864, 

300;  Donovan  v.  Connecticut  Val.  St.  8.  Ford  v.  Paducah  City  Ry.,  124 

R.  Co.,  213  Mass.  99,  99  N.  E.  956,  Ey.  488,  99  S.  W.  365,  124  A.  8.  R. 

Ann.  Cas.  1913E  1099  and  note;  Hall  4]^  8  L.R.A.(N.8;)  1093  and  note. 

▼.  Ogden  St.  R.  Co.,  13  Utah  243,  44  *    4.  Rockford  City  R.  Co.  v.  Blake, 

Pac.  1046,  57  A.  S.  R.  726.  173  Dl.  354,  50  N.  E.  1070,  64  A.  S.  R. 

Notes:  60  A.  S.  R.  591;  «  LJl.A.  122. 

(N.S.)  1095;  9  Ann.  Caa.  841;  Ann.  5.  Hayward  v.  North  Jersey  St.  R. 

Cas.  1913E  1100.  Co.,  74  N.  J.  L.  678,  66  Atl.  737,  8 

And  see  Negligence,  vol.  20,  p.  39  L.R.A.(N.S.)  1062  and  note. 
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of  a  vehicle,  sustained  in  a  collision  with  a  street  car.*  And  a  rule 
Ihat  street  cars  should  not  proceed  faster  than  four  miles  an  hour  when 
passing  engine  houses  is  admissible  in  an  action  for  the  death  of  a  fire- 
man killed  in  a  collision  between  a  street  car  and  a  fire  engine  which 
h«id  just  emerged  from  an  engine  house, — not  as  showing  negligence 
per  se,  but  as  bearing  on  the  question  whether  a  higher  rate  of  speed 
was  consistent  with  careful  management.'  Such  evidence  of  the 
violation  of  rules  is  also  admissible  on  the  theory  that  the  method^ 
and  rules  adopted  by  a  company  for  the  protection  of  the  public  are 
some  evidence  of  what  it  thought  necessary  and  proper  for  the  pro- 
tection and  safety  of  the  public  against  such  dangers.®  A  few  courts, 
however,  hold  tliat  evidence  of  the  violation  of  such  rules  is  not 
admissible  as  tending  to  establish  negligence,  on  the  theory  that  the 
rules  adopted  by  the  company  for  the  guidance  of  its  employees  in 
the  discharge  of  their  duties  toward  the  public,  and  intended  fir 
the  protection  of  the  public  (especially  if  the  injured  person  did  not 
have  knowledge  of  such  rules,  and  therefore  could  not  rely  upon 
their  observance),  cannot  be  held  to  establish  a  standard  of  its  duty 
toward  the  public ;  and  the  question  of  negligence,  in  each  case,  must 
be  determined  not  by  such  rules,  but  by  the  rules  of  law."  Accord- 
ing to  some  decisions  if  the  injured  person  was  aware  of  the  exist- 
enca  of  the  violated  rule,  such  knowledge  would  have  a  bearing  on 
the  question  of  his  contributory  negligence,  as  he  would  have  the 
right  to  rely  on  the  assumption  that  the  rule  would  be  obeyed.** 

112.  Necessity  that  Violation-  of  Ordinance  or  Rule  Be  Proximate 
Cause. — Whether  the  violation  of  an  ordinance  by  a  street  railway 
company  is  regarded  as  negligence  per  se  or  dni^  evidence  of  negli- 
gence, the  courts  are  unanimous  in  holding  that  there  is  no  liability 
unless  such  violation  is  the  proximate  cause  of  tlie  injury."  Thus 
where  the  alleged  cause  of  an  injury  is  the  failure  to  equip  cars  with 

6.  Notes:  8  L.R.A.(N.S.)  1063;  Notes:  8  L.R.A.(N.S.)  1063; 
L.R.A.1917C  807-809.  L.R.A.1917G  807-«09. 

7.  McKeman  v.  Detroit.  Citizens'  11.  Driscoll  v.  Market  St.  Cable  R. 
St.  R.  Co.,  138  Mich.  519,  101  N.  W.  Co.,  97  Cal.  553,  32  Pac.  591,  33  A.  S. 
812,  68  L.RJV..  347.  R.  203;  Simoneau  v.  Pacific  Electric 

Note:  8  L.R.A.{N.S.)  1063.  R.  Co.,  166  Cal.  264,  136  Pac.  544,  49 

8.  Hayward  v.  North  Jersey  St.  R.  L.R.A.(N.S.)  737;  Cincinnati  St.  R. 
Co.,  74  N.  J.  L.  678,  65  Atl.  737,  8  Co.  v.  Murray,  53  Ohio  St.  570,  42  N. 
L.R.A.(N.S.)  1062  and  note.  E.  596,  30  L.R.A.  508;  Aahley  v.  Kan- 

9.  Ponda  v.  St.  Panl  City  R.  Co.,  71  awha  Val.  Traction  Co.,  60  W.  Va. 
Minn.  438,  74  N.  W.  166,  70  A.  S.  R.  303,  55  S.  E.  1016,  9  Ann.  Cas.  836. 
341.  •      Notes:  9  Ann.  Caa.  842;  Ann.  Cas. 

NoteB:  8  L.R.A.(N.S.)  1064;  L.R.A.  1913E  1100. . 
1917C  807-809.  And  see  Negligence,  vol.  20,  p.  43 

10.  Dole  V.  New  Orleans.  R.,  etc.,  et  seq.;  Proxixats  Cause,  vol.  22,  p. 
Co.,   121    La.    945,    46    So,    929,    19  206  et  seq. 

L.R.A.(N.S.)  ess. 
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a  fender  as  required  by  an  ordinance,  if  it  can  he  shown  that  the  aoci- 
dent  would  not  have  occurred  if  the  car  had  been  equipped  with 
such  fender  as  the  ordinance  prescribed,  and  that  the  car  was  not 
equipped  with  such  fender,  then  this  would  be  negligence  sufficient 
to  charge  the  company.  But  upon  the  other  hand,  if  it  could  be 
shown  that  the  accident  would  have  happened  if  the  car  had  been 
equipped  with  such  fender,  the  same  as  it  did  when  not  so  equipped, 
then  the  omission  to  provide  such  fenders  w6uld  not  be  the  proxi- 
mate cause  of  the  injury,  and  the  company  could  not  be  held  liable 
for  failing  so  to  provide  them."  So  the  failure  to  give  warning  of 
the  approach  of  a  street  car  by  sounding  a  gong  or  bell,  when  required 
by  ordinance  or  as  a  matter  of  pubUc  duty,  does  not  render  the  street 
railway  company  liable  for  injuries  sustained  unless  the  failure  in 
that  respect  is  the  proximate  cause  of  the  injury.**  And  where  a  per- 
son knows  of  the  approach  of  a  car,  actionable  negUgence  cannot  be 
predicated  upon  the  failure  to  give  such  signals.'*  When  the  basis 
of  a  claim  of  negligence  is  the  running  of  cars  at  speed  in  excess  of 
that  allowed  by  ordinance,  if  it  appears  that  the  injured  person 
would  have  had  time  to  pass  over  the  track  without  injury  had  the 
ordinance  been  compUed  with,  then  the  violation  of  the  ordinance 
is  the  proximate  cause  of  the  injury.*' 

113.  Injury  to  Animal  or  Vehicle  on  or  Near  Track. — ^It  is  the 
duty  of  the  motorman  to  keep  a  lookout  for  vehicles  on  the  track, 
and  to  give  timely  warning  of  the  approach  of  the  car,  when  he  dis- 
covers, or  in  the  exercise  of  ordinary  care  by  keeping  a  lookout  should 
discover,  the  presence  of  vehicles  on  the  track  in  a  place  of  apparent 
peril,  and  to  exercise  ordinary  care  to  prevent  a  collision,  and  a  fail- 
ure to  do  ao  is  negligence.**  It  is  also  the  duty  of  the  motorman, 
after  discovering  a  vehicle  in  danger,  to  use  all  reasonable  eflfort 
consistent  with  the  safety  of  persons  on  board  to  avoid  collision  with 
it,*'  but  he  has  a  right  to  presume  that  the  driver  of  a  hoise, 
though  only  a  few  feet  from  the  track,  will  stop  and  not  make  an 
effort  to  cross  immediately  in  front  of  a  rapidly  approaching  car.** 

•  12.  Ashley  v.  Kanawlia  Val.  Trac-       16.  Louisville  R.   Co.  v.   Flannery, 

tion  Co.,  60  W.  Va.  306,  55  S.  E.  1016,  134  Ky.  751,  121  S.  W.  663,  24  L.R.A. 

9  Ann.  Cas.-83«.  (N.S.)  560  and  note;  Lyons  v.  Metro- 

13.,Dri«eoU  v.  Maritet  St.  Cable  R.  politan  St.  R.  Co.,  253  Mo.  143,  161  S. 

Co.,  97  Cal.  553,  32  Pae.  591,  33  A.  S.  W.  726,  Ann.  Cas.  19153  508. 
R.  203;  Smith  v.  Public  Service  Corp.,       Notes:  18  Ann.  Cas.  511;  20  Ann. 

78  N.  J.  L.  478,  75  Atl.  937,  20  Ann.  Cas.  157.  • 

Cas.  151  and  note;  Ashley  v.  Kanawha      And  see  snpra,  par.  107. 
Val.  Traction  Co.,  60  W.  Va.  306,  65       17.  Lyons   v.    Metropolitan    St.   R. 

S.  E.  1016,  9  Ann.-Ca8.  836.  Co.,  253  Mo.  143, 161  S.  W.  726,  Ann. 

14.  Note:  20  Ann.  Cae.  156.  Cas.  1915B  508. 

15.  Ashley  V.  Kanawha  Val.  Trae-  18.  Kuchler  v.  Milwaukee  Electric 
tion  Co.,  60  W.  Va.  306,  55  8.  E.  1016,  Rv.,  etc.,  Co.,  167  Wis.  107,  146  N. 
9  Ann.  Cas.  .836.  W.  1133,  Ann.  Cas.  1916A  891. 

1251 


Digitized  by 


Google 


§  U4  STREET  RAILWAYS  26  R.  C.  L. 

To  hold  a  street  car  company  liable  for  the  results  of  jtooliision  with 
a  team  attempting  to  cross  the  track  in  front  of  a  car,  notwithstand- 
ing the  negligence  of  the  driver,  those  in  charge  of  the  car  must  have 
been  guilty  of  gross  negligence  or  reckless  and  wanton  conduct.** 
A  motorman  seeing  a  team  driving  ahead  of  his  car  in  the  same  direc- 
tion he  is  traveling,  and  parallel  with  the  track,  might  be  justified 
in  assuming  that  the  teamster  would  not  attempt  to  cross  the  track 
at  other  points  than  street  crossings,  but  he  would  not  be  justified  in 
assuming  that  the  driver  would  not  cross  when  he  reached  the  inter- 
section of  another  street  where  it  might  beccnne  necessary  for  him 
to  change  his  course  of  travel.**  Although  a  driver  may  be  negli- 
gent in  stopping  or  leaving  his  vehicle  in  a  dangerous  place,  if  the 
operator  of  a  street  car  knows  of  the  dangerous  position  of  the  vehicle, 
and  could  avoid  a  collision  by  the  exercise  of  due  care,  the  plaintiff 
may  nevertheless  recover  for  the  injuries  sustained  by  the  collision.' 
114.  Duty  as  to  Slowing  Down  and  Stopping.— A  motorman  is  not 
obliged  to  check  the  speed  of  his  car  or  to  stop  it  every  time  he  sees 
a  team  approaching  which  is  under  control,*  but  when  he  sees  a  team' 
which  is  ahead  being  driven  in  a  straight  line  coming  in.  toward  the 
track,  so  that  if  both  keep  on  a  collision  will  ensue,  it  is  his  duty  to 
stop  his  car  if  he  «oes  that  the  driver  of  the  team  is  going  on,  even 
though  the  driver  ought  not  to  go  on.*  The  mere  presence  of  a 
vehicle  on  a  track,  no  matter  how  far  ahead  of  the  car,  does  not  call 
for  instant  action  by  the  nlotorman  to  cheek  the  car's  speed.  His 
duty  to  begin  to  get  his  car  under  control  arises  when  he  ought  lo- 
realize  that  there  is  danger  of  a  collision,*  but  when  it  becoeaes  appar- 
■ent  that  the  track  is  occupied  by  a  vehicle  which  cannot  be  gotten 
off  in  time  to  avert  a  collision,  it  is  his  duty  to  bring  the  car  to  a 
stop.*  So  also  sceinf;  a  vehicle  on  the  track  ahead  of  him  a  motorman 
may  not  proceed  without  checking  the  speed  of  the  car,  on  the  assump- 
tion that  the  driver  of  the  vehicle  will  get  off  the  track  in  time  to 
avoid  injury.*  And  when  a  car  is  overtaking  a  vehicle  upon  the 
track  and  the  motorman  of  the  car  sees  that  the  vehicle  is  proceeding 
with  reasonable  speed  to  clear  the  track,  due  care  requires  the  motor- 

19  Markowitz  v.  Metropolitan  St.  2.  Wilson  v.  Chippewa  Val.  Electrie 
R.  Co.  186  Mo.  350,  85  S.  W.  351,  69  R.  Co.,  120  Wia.  636,  98  N.  W.  536,  66 
LfcR.A.  SFO.  L.R.A.  912. 

20  Teckienburar  v.  Everett  Ry.,  3.  Carrahar  v.  BoBton,  etc.,  St.  R. 
ete  CofsQ  W^h.  334, 109  Pao.  lOM,  Co.,  198  Mass.  649,  85  N.  E.  162, 126 
34  LR  A  (N.S.)  784.  A.  S.  R.  401. 

1    Davidson     Bros,     Co.     v.     Des  4.  Note:  18  Ann.  Cas.  511. 

Moines  City  R.  Co.,  170  la.  487,  153  6.  Note:  7  Ann.  €«8.  1128. 

N  W  79  Ann.  Cas.  1917C  1226  and  6.  WiUiamson  v.  Old  Colony  St.  R. 

notejLomsvilk  R.  Co.  v.  Flannery,  Co.,  191  Mass.  144,  77  N.  E.  655,  6 

134  Ky.  751, 121  S.  W.  663,  24  L.R.A.  L.R.A.(N.S.)   1081. 

(N.S.)  560  and  note.  Note:  7  Ann.  Cas.  112a 
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man  to  move  slowly  or  atop  until  the  vehicle  is  out  of  the  way.' 
However,  the  motorman  of  a  street  car  is  not  necessarily  obliged  to 
stop  his  car  when  he  sees  a  person  driving  in  a  vehicle  along  the 
track  ahead  of  the  car.  He  may  continue  to  run  the  oar  in  a  proper 
manner  until  he  is  conscious  of  the  fact  that  the  driver  is  unaware 
or  heedless  of  his  danger,  and  when  he  is  thus  conscious  it  is  his 
duty  to  use  all  reasonable  care  and  diligence  to  avoid  running  into 
the  vehicle.  From  the  time  that  danger  is  seen  to  be  imminent  it 
beo<Hiies  the  duty  of  the  motorman  to  use  the  highest  degree  of  care 
to  arrest  it,  and  a  failure  to  do  SG  will  constitute  culpable  negligence, 
which  may  or  may  not -fix  UaHlity,  as  that  question  may  be  affected 
by  contributory  negligence.  But  the  motorman  need  not  bring  the 
car  to  a  stop  unless  the  vehicle  is  sufficiently  near  to  the  car  to  be  con- 
sidered reasonably  in  a  position  of  peril.^  A  motorman  has  a  right 
to  assume,  when  he  sees  a  horse  and  wagon  standing  beside  the  track 
apparently  unattended,  but  at  a  safe  distfmce  and  out  of  danger,  that 
he  can  safely  pass  without  slackening  the  sqpeed  of  his  car;  that  either 
the  horse  is  properly  secured  or  that  it  will  not  become  frightened 
at  the  car ;  *  and  he  is  only  called  upon  to  slow  down  and  get  his  car 
under  control  so  as  to  be  stopped  quickly,  when  he  is  apprised  by 
some  action  of  the  horse  that  it  is  likely  to  change  its  position 
of  safety  and  go  upon  the  track,  a  place  of  danger.^*  But  when  a 
motorman  sees  a  vehicle  so  dose  to  the  track  that  it  appears  to  him 
doubtful  if  it  can  be  passed  in  safety,  the  company  will  not  be  excused 
because  the  horse,  attached  to  the  vehicle,  by  a  slight  movement  throws 
the  wagon  in  such  a  position  that  the  car  will  strike  it.  And  where  a 
vehicle  is  in  such  a  position  the  mere  fact  that  a  part  of  the  car 
passes  it  in  safety  will  not  excuse  the  company,  if  another  part  of 
the  car  strikes  it  and  causes  injury  or  loss  to  person  or  property. 
When  confronted  by  a  situation  like  this,  the  motorman  should  stop 
his  car  until  the  vehicle  is  moved  to  a  place  of  safety.**  When  it 
is  apparent  that  the  horse  attached  to  a  vehicle  being  driven  in  front 
of  a  street  car  has  become  frightened  and  unmanageable  and  i^ 
likely  to  coUide  with  the  bar  it  is  the  duty  of  those  in  charge  of  the 
car  to  slacken  speed  or  stop  it  entirely  and  if  they  fail  to  take  these 
precautions  they  are  guilty  of  n^ligence."  And  it  has  been  held  that 
if  the  motorman  in  charge  of  an  electric  car  going  at  a  high  rate  of 

7.  Note*:  7  Ann.  Cas.  1128.  (N.S.)  560. 

8.  Note:  7  Ann.  Cas.  1129.  12.  South    Covington,    etc.,    St.    R. 

9.  Louisville  R.  Co.  v.  Flannery,  Co.  v.  Cleveland,  100  S.  W.  283,  30 
134  Ky.  751,  121  S.  W.  663,  24  L.R.A.  Ky.  L.  Rep.  1072,  11  LR.A.(N.S.) 
(N.S.)  560  and  note.  853. 

10.  Note:  24  L.R.A.(N.S.)  56L  Notea:  7  Ann.  Cas.  1129;  18  Ann. 

11.  Louisville   R.   Co.   v.   Flannery,  Cas.  511. 
134  Ky,  751, 121  S.  W.  663,  24  L.R.A. 
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speed  sees  a  runaway  team  approaehing  a  (vosaitig  under  such  cir- 
cumstances as  must  suggest  to  any  mind  that  a  collision  is  probable, 
and  makes  no  efiFort  to  control  or  stop  his  car,  but  allows  it  to  run 
down  the  team  and  driver,  he  iA  guilty  of  that  wanton  and  reckless 
disregard  of  human  life  which  amounts  in  the  law  to  intentional 
wrong.*' 

115.  Injuries  to  Animals  Kot  uniex  Co&twl  «i  Owner. — A  street 
railway  company  is  of  course  liable  for  injury  to  an  animal  running 
at  large,  where  the  railway  negligently  causes  such  injury.**  It  may 
often  happen  that  greater  care  tb  obviously  neceasary  to  avoid  injury 
to  a  loose,  frightened  animal  than  to  a  man  ia  the  same  position,  on 
or  oflf  a  track,  because  if  apparently  in  possessitHi  of  all  of  his  powers 
and  faculties  the  man  may  be  reasonably  expected,  up  to  the  last 
moment,  to  avoid  peril,  while  the  excited  animal  is  ad  ready  to  rush 
into  as  to  run  away  from  danger.*'  And  where  the  railway  causes 
such  injury  by  operating  its  cars  at  an  excessive  rat©  of  speed,  mak- 
ing it  impossible  for  the  person  in  charge  of  the  cai  to  stop  it  in 
time,  the  railroad  is  guilty  of  negligence  rendering  it  liable.**  But 
a  motorman  is  not  bound  to  anticipate  that  an  animal  wiU  be  at  large, 
and  conie  suddenly  upon  the  track  so  near  that  the  car  could  not  be 
stopped  in  time  to  avert  an  accident,  and  if  his  speed  was  not  such 
as  to  have  precluded  the  stopping  of  the  car  within  the  distance  that 
such  an  objict  could  have  been  seen  upon  the  track  at  that  time  there 
is  no  nej^ligence.*'  It  would  seem  that  railways  are  not  held  to  the 
same  degree  of  care  with  respect  to  dogs  as  to  other  animals  running 
at  largo,  such  as  cattle  and  horses,  for  ordinarily  dogs  may  be  pre- 
Humcd  to  take  care  of  themselves,  and  the  motorman  may  act  on  t^uch 
pnsiunption,**  in  the  absence  of  anything  to  indicate  that  the  animal 
is  helpless  or  totally  indifferent  to  its  surroundings.**  Consequently 
persons  in  charge  of  street  cars  should  not  be  required  to  slow  down 
merely  because  dogs  may  be  running  in  the  vicinity  of,  along,  or 
across  the  tracks.  Under  such  circumstances,  motormen  may  well 
a'fflumo  that  dogs  will  get  out  of  the  way.*"    But  a  motorman  cannot 

13.  Wilson  v.  Chippewa  Val.  Elec-  17.  Nislly  v.  Detroit,  etc,  R.  Co., 
trie  R.  Co.,  120  Wis.  636,  98  N.  W.  168  Mich.  676, 131  N.  W.  145,  135  N. 
r>36,  m  L.R.A.  912.  W.  268,  Ann.  Cas.  1913C  719. 

14.  Citizens'  Rapid-Transit  Co.  v.  18.  Harper  v.  St.  Paul  City  R.  Co., 
Dew.  100  Tenn.  317,  45  S.  W.  790,  66  99  Minn.  253,  109  N.  W.  227,  116  A. 
A.  S.  R.  758,  40  L.R.A.  518.  S.   E.  415,  6  L.R.A.(N.S.)  .911  and 

Note:  Ann.  Cas.  1913C  722.  note;  Moore  v.  Charlotte  Electric  R., 

15.  Do.ster  v.  Chaxlotte  St.  R.  Co.,  etc.,  Co.,  136  N.  C.  554,  48  S.  E.  822. 
117  N.  C.  651,  23  S.  E.  449,  34  L.R.A.  67  L.R.A.  470. 

481.  19.  Moore  v.  Charlotte  Electric  R., 

16.  AnnLston  Electric,  etc.,  Co.  v.  etc.,  Co.,  136  N.  C.  654,  48  S.  E.  822, 
Hewitt,  139  Ala.  442,  36  So.  39,  101  67  L.R.A.  470, 

A.  S.  R.  42.  20.  Harper  v.  St.  Paul  City  R.  Co., 

Note:  Ann.  Cas.  1913C  722.  99  Minn.  253,  109  N.  W.  227,  U6  A. 
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rely  upon  the  quickness  and  celerity  of  a  dog.  so  as  to  absolve  himself 
from  all  duty  and  care  to  prevent  nmning  over  it  with  an  electric 
ear,'^  and  it  is  uniformly  held  that  a  railroad  company  is  liable 
for  the  killing  of  a  dog  upon  the  track  where  its  employees  fail  to 
use  the  care  which  persons  of  ordinary  prudence  would  ordinarily 
use  under  the  some  circumstances.  Whethex  the  omission  of  various 
precautions  will  or  will  not  amount  to  negligence  depends  vpou ,  the 
circumstances  of  the  particular  case.'  When  dogs  are  engaged  in 
fighting  upon  street  railway  tracks,  and  are  apparently  obli\^o^^ 
to  an  approaching  car,  the  motorman,  upon  discovering  them  in 
a  position  of  peril,  is  required  to  exercise  reasonable  care,  by  using 
proper  signals  or  checking  the  speed  of  his  car,  to  avoid  their  injurj',' 
for  a  dog  is  not  a  trespasser  on  a  street  car  track  which  is  laid  in  the 
highway  on  the  same  level  with  it.*  There  is,  how^ever,  authority 
to  the  effect  that  a  street  railroad  company  is  not  liable  in  damages 
for  the  killing  of  a  dog  by  one  of  its  cars  in  motion,  unless  the  kill- 
ing is  done  either  wilfully,  wantonly,  or  recklessly,  ajid  that  a  stat- 
ute making  the  injury  or  killing  of  cattle  or  other  livestock  by  a 
railroad  company  prima  facie  evidence  of  negligefice  does  not  apply 
in  the  case  of  the  killing  of  a  dog!*  '  ' 

116.  Persons  Working  in  Streets. — While  a  street  railway  com- 
pany has  the  right  to  operate  its"  cars  over  its  own  lines,  yet  this  must 
be  done  with  due  regard  to  the  rights  of  others  who  may  be  properly 
engaged  on  the  highway , at  the  time,*  and  in  some  cases  a' distiiic- 
tion  between  pedestrians  and  laborers  working  on  a  street  lias  been 
Recognized,  with  the  result  tliat  a  street ,  railway  company  b;'s  been 
held  in  the  operation  of  its  cars  to  a  greater  degree'  of  ca  c  'with 
respect  to  laborers  so; engaged  than  to  pedestrians.'  Thus  it  has  been 
held  that  a  laborer  on  a  street  is  entitled  to  a  better  warning  of  the 
approach  of  a  car  than  the  noise  it  makes,  and  that  lie  may'rAly 
on  the  belief  that  a  warning  of  its  approach  will  be  given.  Nor  is 
the  duty  of  the  motorman  in  charge  of  a  street  car  dif charged  merely 
by  sounding  his  gon^  when  he  sees  a  workman  on  a  street  and  knows 
that  tlie  latter  is  not  aware  of  the  approach  of  the  car.    But  a  motor- 

S.   R.  415,  6  L.RA..(N.S.)   911  and  S.  R.  415,  6  L.R.A.(N.S.)   911. 
note.  4.  Citizens'    Rapid    Transit    Co.   v. 

1.  Citizens'    Raind-Transit    Co.    v.  Dew,  100  Tenn.  317,  45  S.  W.  790,  66 
Dew.  100  Tenn.  317.  45  S.  W.  790,  66  A.  S.  R.  758,  40  LJi.A.  518. 

A.  S.  R.  758,  40  L.R.A.  518.  5.  Moore  v.   Charlotte  Electric  R., 

Nnle:  40  L.R.A.  509.  etc.,  Co.,  136  N.  C.  554,  48  S.  E.  822, 

2.  Jackson  Electric  Rv.,  etc.,  Co.  v.   67  L.R.A.  470. 

Waycaster,  92  Miss.  816,  46  So.  135,      6.  Note:  Ann.  Cas.  1915B  504. 
131  A.  S.  R.  554.  7.  Graves  v.  Portland  R.,  etc.,  Co., 

Note:  6  L.R.A.(N.S.)  911.  66  Ore.  232,   134  Pac.  1,  Ann,  Cas. 

3.  Harper  v.  St.  Panl  City  E.  Co.,  1915B  500  and  note. 

99  Minn.  253,  109  N.  W.  227,  116  A.       Note:  20  Ann.  Cas.  153, 
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man  of  a  street  oar  is  probably  not  to  be  charged  with  negligence  in 
aasoming  tha4;  a  laborer  on  a  street  who  is  not  so  near  the  track  as 
to  be  in  danger  of  being  struck  by  a  car  will  require  a  signal  to  keep 
hini  from  putting  himself  in  a  place  of  danger.* 

Duty  as  to  Persona  Discovered  m  Dtmfferoiut  PotiUon 

117.  In  General. — ^Where  the  negligence  of  the  defendant  is  the 
proximate  cause  of  the  injury  for  which  suit  is  brought,  and  that  of 
the  plaintiff  only  the  remote  cause,  the  plaintiff  may  recover  not- 
withstanding his  negligence;  the  doctrine  in  that  respect  being  that 
the  law  regards  the  immediate  or  proximate  cause  which  directly 
produces  the  injury  and  not  the  remote  cause  which  may  have  antece- 
dently contributed  to  it.  This  principle  has  been  styled  the  doctrine 
of  "last  clear  chance,"  and  is  regarded  as  an  exception  to  the  gen- 
eral rule  forbidding  recovery  by  a  plaintiff  guilty  of  contributory  neg- 
ligence. It  is  no  departure  from  just  principles,  but  a  wholesome 
and  humane  doctrine,  to  hold  that  if  after  the  defendant  knew,  or 
in  the  exercise  of  ordinary  care  ought  to  have  known,  of  the  plaintiff's 
negligence,  he  could  have  avoided  the  accident,  but  failed  to  do  so, 
the  plaintiff  can  recover.'  In  accordance  with  this  rule  it  is  well 
settled  that  one  who  is  injured  by  a  street  car  in  a  street  may  recover 
for  auch  injury,  notwithstanding  his  own  initial  or  preceding  con- 
tributory negligence  in  exposing  himself  to  danger,  if  with  the  appli- 
ances at  hand  the  person  in  charge  of  the  car  could  safely  have 
stopped  it  after  he  firat  saw  or  should  have  seen  the  danger  and  before 
reaching  the  point  of  collision.^*    A  street  railway  company  cannot 

8.  Notes:  20  Ann.  Cas.  153;  Ann.  (N.S.)  707;  PUmer  v.  Boise  Traction 
Cas.  1915B  505.  Co.,  14  Idaho  327,  94  Pac.  432,  125 

9.  Smith  T.  Connecticut  R.,  etc.,  A.  S.  R.  161,  15  L.B.A.(N.S.)  254; 
Co.,  80  Conn.  268,  67  Atl.  888,  17  Indianapolis  Traction,  etc.,  Co.  v. 
L.R.A.(N.S.)  707;  IndianapoUs  Trac-  Kidd,  167  Ind.  402,  79  N.  E.  347,  10 
tion,  etc.,  Co.  v.  Kidd,  167  Ind.  402,  Ann.  Cas.  942,  7  L.R.A.(N.S.)   143; 

79  N.  E.  347,  10  Ann.  Cas.  942,  7  Hoffman  v.  Cedar  Rapids,  etc.,  R.  Co., 
L.R.A.(N.S.)  143.  And  see  Nkgli-  157  la.  655,  139  N.  W  165,  Ann.  Cas. 
6SKCE,  vol.  20,  p.  138  et  seq.;  Rail-  1915C  905;  Montgomery  v.  Lansing 
BOADS,  vol.  22,  p.  963  et  seq.  City  Electric  R.  Co.,  103  Mich.  46,  61 

10.  Little  Rock  Ry.,  etc.,  Co.  v.  N.  W.  543,  29  L.R.A.  287;  Fonda  v. 
Billings,  173  Fed.  903,  98  C.  C.  A.  St.  Paul  City  R.  Co.,  71  Minn.  438,  74 
467,  19  Ann.  Cas.  1173,  31  L.R.A.  N.  W.  166,  70  A.  S.  R.  341;  Lyons 
(N.S.)  1031;  Dickson  v.  Chattanooga  v.  Metropolitan  St.  R.  Co.,  253  Mo. 
R,  etc.,  Co.,  237  Fed.  352,  L.R.A.  143,  161  S.  W.  726,  Ann.  Cas.  1915B 
1917C  464;  Anniston  Electric,  etc.,  Co.  508;  Yergy  v.  Helena  Light,  etc.,  Co. 
V.  Rosen,  159  Ala.  195,  48  So.  798,  133  39  Mont.  213,  102  Pac  310,  18  Ann! 
A.  S.  R.  32;  Everett  v.  Los  Angeles  Cas.  1201;  Stewart  v.  Omaha,  etc.,  St 
Consol.  Electric  R.  Co.,  115  Cal.  105,  R.  Co.,  88  Neb.  209,  129  N.  W.  440, 
43  Pac.  207,  46  Pac.  889,  34  L.R.A.  Ann.  Cas.  1912B  861;  Rider  v.  Syra- 
350;  Smith  v.  Connecticut  R.,  etc.,  Co.,  euse  Rapid  Transit  R.  Co.,  171  N.  Y. 

80  Conn.  268,  67  Atl.  888,  17  L.R.A.   139,   63  N.   E.  836,  68  L.R.A.  125; 
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enforce  its  right  of  passage  over  a  public  crossing  by  ranning  its  cars 
over  a  person  who  makes  a  wrongful  or  negligent  use  thereof,  and  it  is 
bound  to  make  a  reasonable  effort  to  prevent  injury  to  such  person 
after  having  discovered  his  danger.**  On  the  other  band,  it  is  equally 
well  settled  that  one  who  makes  such  an  improper,  wrongful,  or  un- 
lawful use  of  a  street  as  to  become  a  trespasser  thereon,  and,  in  so 
doing,  places  himself  in  a  position  where  he  is  likely  to  come  into 
collision  with  a  passing  street  car,  cannot  recover  for  injuries  so 
received,  unless  those  in  charge  of  the  car,  by  the  exercise  of  reason- 
able care  and  diligence  after  the  discovery  of  his  peril,  might  have 
avoided  the  accident.**  An  intent  to  injure  is  not  necessary  to  render 
one  liable  under  the  rule  that  he  is  responsible  for  an  injury  who  has 
tile  last  clear  chance  to  avoid  it,  and  to  bring  him  within  the  operation 
of  the  rule  it  is  not  necessary  that  he  should  know  that  injury  is 
inevitable  if  he  fails  to  exercise  care,  but  it  is  enough  if  the  circum- 
stances known  to  him  are  such  as  to  convey  to  the  mind  of  a  reason- 
able person  a  question  as  to  whether  the  other  person  will  be  liable 
to  escape  the  threatened  injury.**  It  is,  however,  essential  to  the 
applicability  of  the  doctrine,  where  negligence  is  predicated  on 
the  failure  to  keep  a  lookout,  that  there  shall  have  been  a  duty  to 
keep  a  lookout,  and  that  the  performance  of  that  duty  would  not 
only  have  disclosed  the  presence  of  the  plaintiff,  but  also  made  it 
apparent  to  a  reasonably  prudent  person  that  daoiger  was  imminent.** 
And  it  has  been  held  that  a  motorman  cannot  be  said  to  have 
run  down  a  person  attempting  to  drive  across  the  tracks  diag- 
onally in  front  of  the  car,  so  as  to  render  the  car  company  liable  for 
the  injury  on  the  ground  of  wilfulness,  where  both  he  and  the  driver 
assumed  that  the  vehicle  would  clear  the  track  in  time,  which  it 
failed  to  do,  apparently,  only  because  of  its  diagonal  course,  so  that 

Drown  v.  Northern  Ohio  Traetion  Co.,  12.  Diekson  v.  Chattanooga  B.,  etc., 

76  Ohio  St.  234,  81  N.  E.  326,  118  A.  Co.,  237  Fed.  352,  150  C.  C.  A.  366, 

S.  R.  844,  10  L.R.A.{N.S.)  421;  Gal-  L.R.A.1917C  464;  Bain  v.  Ft  Smith 

veston  City  R.  Co.  v.  Hewitt,  67  Tex.  Light,  etc.,  Co.,  116  Ark.  125,  172  S. 

473,  3  S.  W.  705,  60  Am.  Rep.  32;  W.  843,  L.R.A.1915D  1021;  Montgom- 

Hall   V.   Ogden   City   St.   E.   Co.,  13  ery  v.  Lansing  City  Eleetrie  R.  Co., 

Utah  243,  44  Pac.  1046,  57  A.  S.  R.  103  Mich.  46,  61  N.  W.  543,  29  LJLA. 

726;  Thompson  v.  Salt  Lake  Rapid-  287. 

Transit  Co.,  16  Utah  281,  52  Pac.  92,  13.  Little  Rock  Ry.,  etc.,  Co.  v.  Bil- 

67  A.  S.  R.  621,  40  L.R.A.  172;  Roa-  lings,  173  Fed.  903,  98  C.  C.  A.  .467, 

noke  R.,  etc.,  Co.  v.  Yonng,  108  Va.  19  Ann.  Cas.  1173,  31  L.R.A.(N.S.) 

783,  62  S.  E.  961,  16  Ann.  Cas.  946.  1031;  Harrington  v.  Lob  Angelea  R. 

Note:  18  Ann.  Cas.  512.  Co.,  140  Cal.  514,  74  Pac  16,  98  A. 

11.  Hall  V.  Ogden  City  St.  R.  Co.,  S.  R.  85,  63  L.RJI.  238;   Starck  v. 

13  Utah  243,  44  Pac.  1046,  57  A.  S.  R.  Pacific  Electric  R.  Co.,  172  Cal.  277, 

726;  Riedel  v.  Wheeling  Traction  Co.,  166  Pac  51,  LJI.A.1916E  68  And  riotet 

63  W.  Va.  522,  61  S.  E.  821, 16  L.R.A.  Note:  L.R.A-1916E  58. 

(N.S.)  1123.  14.  Note:  L.B.A.1916E  B9. 
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§  118  STREET  RAILWAYS  25  R  C.  L. 

no  effort  was  made  to  stop  the  car  before  the  colUsion.**  It  is  the 
duty  of  a  street  railway  company  to  use  all  reasonable  care  after  the 
discovery  of  a  person  in  a  position  of  danger,  to  avert  an  injury,  even 
though  the  negligence  of  the  person  injured  continued  to  the  time 
of  the  accident,  and  a  failure  in  this  respect  will  amount  to  a  wilful 
injury.**  That  a  person  who  has  negligently  placed  himself  in  peril 
negligently  fails  to  discover  that  fact  does  not  relieve  one  who,  know- 
ing of  the  peril,  negligently  injures  him,  from  the  operation  of' the 
rule  that  the  one  having  the  last  clear  chance  to  avoid  an  injury  is 
liable  for  it.*'  In  some  jurisdictions  the  doctrine  of  last  dear  chance 
is  not  recognized.** 

118.  Effect  of  Concurrent  Contributory  Negligence. — ^The  rule'  that 
where  the  plaintiff's  negligence  is  active  and  continuing  down  to  the 
very  instant  of  the  injury,  the  last  clear  chance  doctrine  does  not  ap- 
ply,** has  frequently  been  applied  in  cases  of  injuries  by  street  raU- 
ways  where  the  act  of  the  injured  person  and  the  conduct  of  the  person 
operating,  the  car  were  substantially  concurrent,  and  where  it  is  prac- 
tically impossible  to  separate  the  conduct  of  the  injured  party  from 
the  injury  itself.*"  Thus  it  has  been  held  that  while  it  is  not  negli- 
gence to  walk  ordrive  on  a  street  car  track,  it  is  negligence  to  remain 
thereon  after  an  approaching  car  is  plainly  visible,  and  if  one  does  so 
when  he  could  have  left  the  track,  and  injury  follows,  his  neglect  of 
the  opportunity  to  escape,  as  much  as  the  approaching  car,  caused  the 
accident.*  So  the  negligence  of  a  bicycle  rider  who  continues  tP  ride 
on  the  track  of  an  electric  car  up  to  the  very  moment  when  he  is 
struck,  when  by  the  slightest  care  and  effort  on  hitf  part  he  could 
have  put  himself  out  of  danger  up  to  the  last  moment,  is  a  con- 
tributing ivnd  efficient  cause  of  the  in j  dry,  which  precludes  the  con- 
clusion that  the  negligence  in  managing  the  car  was  later  in  time 
and  therefore  the  proximate  cause  of  the  injury.*    The  doctrine  of 

li.  Rider  y.  Syracuse  Rapid  Transit  werson  v.  St.  Louis,  etc.,  R.  Co.,  157 

R.  Co.,  171  N.  Y.  139,  63  N.  E.  836,  Mo.  216,  57  S.  W.  770,  50  L.R.A.  850, 

58  L.R.A.  135.  overruled  an  another  point  by  Slnder 

16.  Riedd    v.    WheeUng    Traction  y.  st.  Louis  Transit  Co.,  189  Mo.  107, 

?°^  f^^o  y*;,3  ^^  ^-  ^-  ^^^'  ^^  88  S.  W.  648,  5  L.R.A.(N.S.)    186; 

V.r'4      •^_r  ^"     T        .       ,      ^  Rider  V.   Syracuse  Rapid  Transit  R. 

r      i^"?T^?A  ^1  ^  -^^f^A    o"  Co-.  171  N.  Y.  139,  63  N.  E.  836,  58 

^\^  a^fhl'oli    *"•  ^°'  ^^  ^-  ^-  I-R-A.  125;  Drown  v.  Northern  Ohio 

irTel^h  v.  Vllaukee  Eleetrie  R,  J^S  ^^^^^^  «*•  "^  ^^  ^-  ^ 

^•'lSI.Tis''"-  "^  ""  ""■  ""■  '^'     'Sote'?  7\^.A.(RS.)  153. 
•  19.  See  Negliobnob,  vol.  20,  p.  142.       1-  Vizacchm)  v.  Rhode  Island  Co., 
20.  State  v.  Cumberland,  etc.,  Elec-  26  R.  I.  382,  59  Atl.  105,  69  L.RA. 
trie  R.  Co.,  106  Md.  529,  68  Atl.  197,  188. 

16  L.E.A.(N.S.)  297  and  note;  Fonda  2.  Everett  v.  Los  Angeles  Consol. 
V.  St.  Paul  City  R.  Co.,  71  Minn.  438,  Electric  R.  Co.,  115  Cal.  105,  43  Pac 
74  N.  W.  166,  70  A.  S.  R.  341;  Hoi-  207,  46  Pac.  889,  34  L.R.A.  350. 
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laat  dear  chance  is  not  applicable  in  favor  of  one  who  is  atrack  and 
injured  in  attempting  to  drive  aero8a  the  tracks  in  front  of  an  ap- 
proaching electric  car,  merely  because  the  pressure  of  the  car  upon  the 
wagon  is  not  relaxed  untU  some  inappreciable  time  after  the  eollision, 
dtiring  which  the  horse  and  wagcMQ  are  -carried  forward  for  some 
distance  until  the  wagon  is  overturned  and  the  driver  injiured.* 
There  is  a  tendency  in  some  jurisdictions  to  hold  a  street  railway 
company  responsible  for  lis  negligence  notwithstanding  the  contribu- 
tory negligence  of  the  plaintiff.  Thus  it  has  been  held  that  the  fact 
that  a  paaaeoger  ahghting  from  a  street  car  and  passing  back  of  it  to 
cross  the  street  is  negUg^t  in  stepping  on  the  parallel  track  without 
looking  for  an  approaching  .car  does  not  relieve  the  street  oar  com- 
pany from  liabihty  for  injuries  inflicted  by  such  car,  if  those  in 
charge  of  it,  by  the  exercise  of  ordinary  care,  could  have  discovered 
the  peril  and  prevented  the  injury.*  Such  holding  seems,  however, 
to  involve  the  application  of  the  doctrine  of  comparative  negligence, 
which  has  been  repudiated  in  most  jurisdictions.* 

119.  Defective  Equipment  as  Iipposing  Liabili^.^The  principle 
that  the  contributory  negligence  of  a  plaintiff  will  not  disentitle  him 
to  recover  damages,  if  the  defen4&nt,  by  the  exercise  of  care,  might 
have  avoided  the  result  of  that  negligence,  applies  where  the  defend- 
ant, although  not  committing  any  negligent  act  subsequently  to  the 
plaintiff's  negligence,  has  incapacitated  himself  by  his  previous  neg- 
ligence from  exercising  such  care  as  would  have  avoided  the  result 
of  the  plaintiff's  neghgence.*  So  it  has  been  held  that  though  a  per- 
son was  negligent  in  going  on  a  street  railway  track  the  company  is 
Uable  for  a  resulting  injury  if,  after  discovering  his  peril,  the  car 
could  have  been  stopped  in  time  to  have  avoided  the  injury  except 
for  a  defective  brake.'  The  company  will  not  be  allowed  to  excuse 
its  own  want  of  reasonable  care,  and  avoid  liability,  by  showing 
that,  prior  to  and  at  the  time  of  the  accident,  it  had  knowingly  been 
negligent  in  keeping  its  car  and  appliances  in  order  and  repair,  and 
that  on  account  of  such  negligence  it  was  unable  to  prevent  the 
injury  complained  of  at  the  time  by  the  use  of  ordinary  care.'    The 

8.  Rider  y.  Syracuse  Rapid  Transit  7.  Thompson  v.   Salt  Lake  Rapid- 

R.  Co.,  171  V.  Y.  139,  63  N.  E.  836,  Transit  Co.,  16  Utah  281,  52  Pac.  92, 

58  L.R.A.  125.  67  A  S.  R.  621,  40  L.R.A.  172;  Brit- 

4.  Louisville  R.  Co.  ▼.  Hndgina,  12i  ish'  Colombia  Eleetrie  R.  Co.  v.  Loach, 
Ky.  79,  98  S.  W.  275,  7  L.R.A.(N.S.)  [1916]  A.  C.  (Eng.)  719,  Atin.  Cas. 
152  and  note.  1916D  497  and  note;  Colambia  Bith- 

5.  Note:  7  L.R.A.(N.S.)  753.  And  ulitio  r.  British  Columbia  Electric  R. 
see  NEGiiiOENCE,  vol.  20,  p.  146  et  seq.  Co.,  65  Can.  Snp.  Ct.  1,  Ann.  Cas. 

6.  Roberts  v.   Spokane  St.  R.  Co.,  1917E  756. 

23  Wash.  325,  63  Pac.  506,  54  L.R.A.       8.  Thompson  v.   Salt  LalM  Rapid- 
184;    Columbia    Bithnlitic   v.    British  Transit  Co.,  16  Utah  281,  52  Pae.  92, 
Colambia  Electric  R.  Co.,  55  Can.  Sup.  67  A.  S.  R.  621,  40  L.R.A.  172. 
Ct  1,  Ann.  Cas.  1917E  756. 
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§  120  STREET  RAILWAYS  26  B.  C.  L. 

negligence  of  a  master  in  not  keeping  his  machinery  in  ord^,  while 
commencing  antecedent  to  the  injury,  yet  is  contemporary  a£  to  tiie 
time  when  called  to  active  service  and  use,  and  when  it  causes  an 
injury.*  Were  the  rule  otherwise  a  pOTSon's  safety  in  crossing  a 
street  where  street  cars  were  operated,  with  his  right  to  recover  dam- 
ages in  case  of  negligence,  would  largely  depend  upon  the  opti<»t  of 
the  company  to  keep  its  appliances  in  good  repair. '• 

120.  Duty  to  Slow  Down  or  Stop  Generally.— It  is  a  fair  assump- 
tion for  one  to  make  that  another  who  is  aware  of  impending  danger 
will  use  reasonable  efforts  to  save  himself.  It  ia  also  fair  that  <me 
who  has  a  reasonable  basis  for  the  belief  that  another  is  aware  of  a 
source  of  danger  should  be  entitled  to  govern  his  action  upon  the 
assumption  that  the  other  is  aware  of  it**  It  is  accordingly  generally 
held  that  one  in  charge  of  a  stoeet  car  seeing  a  traveler  on  the  iracia 
may  assume  that  he  will  get  out  of  the  way  of  the  street  car  and  avoid 
being  injured.**  So  when  a  motorman  observes  a  person  in  a  place 
of  safety,  he  has  a  right  to  assume  that  he  will  not  put  himself  in  a 
place  of  danger.*'  It  is  clear,  however,  that  this  presumption  may 
not  be  blindly  indulged  up  to  the  very  moment  of  collision.  The 
humanitarian  doctrine  demands  that  where  the  motorman  sees,  oe 
could  see  if  looking  (which  it  is  his  duty  to  do),  that  one  in  the 
street  is  in  peril  and  is  unaware  of  his  danger,  then  such  motorman 
must  use  all  the  means  at  his  command  to  prevent  injury.**  He 
can  indulge  the  presumption  until  the  danger  of  a  collision  becomes 
imminent,**  but  it  will  not  justify  him  in  allowing  his  car  to  reach 
a  point  where  it  will  be  impossible  for  him  to  control  it,  or  to  give 
warning  in  time  to  prevent  injury.**  According  lo  some  decisions 
it  is  incorrect  to  say  that  one  operating  a  street  car  is  entitled  to 
assume  that,  if  he  sounds  his  bell,  all  the  world  vrithin  hearing  will 
take  notice  that  an  engine  of  possible  destruction  is  approaching, 

9.  Note:  L.R.A.1915A  746.  A.  8.  R.  32;  Montgomery  v.  Lansing 

10.  Thompson  v.  Salt  Lake  Rapid-  City  Elwjtric  R.  Co.,  103  Mich.  46,  61 
Transit  Co.,  16  Utah  281,  52  Pae.  92,  N.  W.  543,  29  L.R.A.  287;  Teeker  v. 
67  A.  S.  R.  621,  40  L.R.A.  172;  Rob-  Seattle,  etc..  R.  Co.,  60  Wash.  570,  111 
erts  V.  Spokane  St.  R.  Co.,  23  Wash.  Pac  791,  Ann.  Cas.  1912B  842. 
325,  63  Pac.  506,  54  L.R.A.  184.  Note:  21  L.R.A.(N.S,)   880. 

11.  RUey  V.  Consolidated  R.  Co.,  82  16.  Ford  v.  Padueah  City  Rv., 
Conn.  105,  72  Atl.  562,  21  L.R.A.  124  Ky.  488,  99  S.  W.  355,  124  A.  S. 
(N.S.)  880.  R.  412,  8  LJl.A.(N.S.)   1093;  Galves- 

12.  Note:  21  L.R.A.(N.S.)   880.         ton  City  R.  Co.  v.  Hewitt,  67  Tex.  473, 
IS.  Teeker  v.  Seattle,  etc.,  R.  Co,  3  8.  W.  705,  60  Am.  Rep.  32;  Stotts 

60  Wash.  570,  111  Pac.  791,  Ann.  Caa.  v.  Puget  Sound  Traction,  etc.,  Co..  94 

1912B  842;  Knhn  v.  Milwaukee  El«o-  Wash.  339,  162  Pac.  519,  L.R.A.1917D 

trie  R.,  «te.,  Co.,  158  Wis.  525,  149  214. 

N.  W.  220,  Ann.  Cas.  1916E  678.  Note:   2L  LB.A.(N.S.)    880,   88L 

14.  Anniston  Electric,  ete.,  Co.  v.  16.  Note:  21  L.RJL(K.S.)  881 
Rosen,  159  Ala.  195,  48  So.  798,  133 
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atid,  with  reasonable  promptness,  will  resort  to  measures  for  self 
protection.  He  can  make  no  such  assumption  in  justification  of  no* 
taking  reasonable  precautions  in  view  of  a  contrary  contingency 
until,  at  least,  he  has  reasonable  grounds  for  believing  that  hi? 
warning  is  heeded  or  the  presence  of  the  danger  recognized,  and  that 
the  persons  threatened  are  competent  and  in  a  position  to  protect 
themselves  by  the  exercise  of  ordinary  prudence  on  their  part." 

121.  Persons  Driving  or  Walking  Along  Track;  Working  off 
Track. — It  is  the  generally  accepted  view  that  a  street  car  driver, 
gripman  or  motorman  seeing  a  man  driving  along  the  txack  in  the 
same  direction  that  the  car  is  moving  may  assume  that  he  will  turn 
aside  and  get  out  of  the  way  pf  the  car ;  ^*  but  this  assumption  may 
not  be  relied  on  beyond  the  point  where  prudence  and  care  would 
suggest  a  stopping,  of  the  car;  such  prudence  and  care  being  sug- 
gested to  a  reasonably  prudent  man  by  the  reasonable  appearance 
of  inability  upon  the  part  of  the  man  driving  to  remove  his  vehicle 
from  danger,  or  from  such  circumstances  as  would  indicate  to  a  reason- 
ably prudent  motorman  that  the  man  imperiled  or  likely  to  become 
so  is  unconscious  thereof."  It  has  been  held  that  since  a  bicyclist 
can  run  his  bicycle  as  fast  as  an  electric  car,  a  motorman  seeing  a 
bicycle  rider  riding  along  the  track  in  front  of  his  car  may  assume 
up  to  the  last  moment  that  the  rider  will  get  out  of  the'  way  by 
increasing  his  speed  or  turning  aside  in  time  to  avoid  the  danger.^* 
So  where  a  pedestrian  is  walking  along  the  street  (fax  track  on  a  public 
street,  in  the  same  direction  that  an  electric  car  ia  moving,  and  he  is 
apparently  in  full  possession  of  the  power  of  ]ocomot^on,  and  there  is 
no  impediment  to  his  escape,  the  motorman  may  act  upon  the  assump^ 
tion  that  he  will  use  his  senses  for  his  protection,  and  get  out  of  the 
way  of  danger  before  he  is  struck.*  Likewise  when  a  pedestrian  on 
the  track  is  approaching  the  car,  the  motorman  has  a  right  to  assume 
that  he  will  leave  the  track  in  time  to  avoid  injury;  and  this  is 
true  although,  unknown  to  the  motorman,  the  pedestrian  is  deaf.' 
Although  a  person  killed  by  a  street  car  was  negligent  in  lying 
.  on  the  track,  the  railway  company  may  be  liable  if  the  place 
was  used  by  pedestrians,  so  as  to  require  watchfulness  on  the  part 

17.  Riley  v.  Consolidated  R.  Co.,  82  Note:  21  L.R.A.(N.S.)  881. 
Conn.    105,   72   Atl.   562,   21   L.R.A.  1.  Ford  v.  Paducah  City  Ry.,  124 
(N.S.)  880.  Ky,  488,  99  S.  W.  356,  124  A.  S.  R. 

18.  Note:  21  L.R.A.(N.S.)  880.  412,  8  L.R.A.(N.S.)   1093;  Galvaston 

19.  Anniston   Electric,   etc.,    Co.   v.  City  R-  Co.  v.  Hewitt,  67  Tex.  473,  3 
Rosen,  159'  Ala.  195, -48  So.  798,  138  S.  W.  705,  60  Am.  Rep.  32. 

A.  S.  «.  32.                -  Note:  21  L.R.A.(N.S.)  881. 

Note:  21  L.RJl.(N.S.)   881.  2.  Ford  v.  Paducah  City   Ry.,  124 

20.  Eveuett  v.  Los  Angeles  Consol.  Ky.  488.  99  S.  W.  3.55,  124  A.  S.  R. 
Electric  R.  Co.,  U5  Cal.  106,  43  Pac.  412,  8  L,R.A.(N.S.)  1093. 

207,  46  Pac.  889,  34  L.R.A.  360.  Note:  21  L.R.A.(N.S.)   881. 
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of  the  motorman,  t^e  exercise  of  which  would  have  prevented  the 
injury.'  But  it  has  been  held  that  one  in  charge  of  an  decbic  car 
js  not  bound  to  stop  the  car  or  slacken  its  speed  upon  disoovering  an 
object  beside  the  track,  which  he  takes  to  be  a  clump  of  dirt,  although 
it  prov^  in  fact  to  be  a  man  whom  he  strikes  bisfore  he  can  stop 
the  car,  after  he  discovers  that  it  is  a  man.*  A  motorman  may 
assume  that  a  person  working  on  the  track,  and  apparently  capa- 
ble of  taking  care  of  himself,  will  leave  the  track  before  the  car 
reaches  him;  and  this  presumption  may  be  indulged  as  long  as  the 
danger  of  injuring  him  does  not  become  imminent,  apparent,  or 
likely.* 

122.  Persons  Approaching  Track. — ^It  is  the  duty  of  a  traveler  to 
yield  the  use  of  the  street  car  track  to  an  approaching  car,  and  under 
ordinary  conditions  the  conduct  of  the  operator  of  the  car  may  be 
lawfully  predicated  upon  the  expectation  that  the  traveler  will  observe 
his  duty  in  that  regard.*  Ordinarily,  the  person  operating  the  car 
has  the  right  to  assume  that  the  one  so  approaching  is  able  to  and  will 
care  for  himself,  by  taking  all  necessary  precautions  to  observe  the 
approach  of  the  car,  and  that  he  will  not  place  himself  on  the  track 
at  such  a  time  as  to  be  injured  thereby.'  So  a  motorman  has  the 
right  to  presume  tiiat  the  driv^  of  a  vehicle  will  remain  on  that  part 
of  the  street  not  occupied  by  the  street  railway;  and  if,  without  look- 
ing to  see  whether  a  car  is  approaching,  he  turns  upon  the  track  so 
suddenly  that  it  is  impossible  to  check  the  car  in  time  to  avoid  a 
collision,  the  company  is  not  liable  for  the  consequences.  But  before 
running  forward  at  such  speed  that  he  would  be  likely  to  strike  a 
wagon  that  might  turn  across  the  track,  a  motorman  should  give 

3.  Goff  V.  St.  Louis  Transit  Co.,  199  Island  Co.,  26  R.  I.  392,  59  Atl.  106, 
Mo.  694,  98  S.  W.  49,  9  L.R.A.(N.S.)  69  L.R.A.  188;  Stotts  v.  Puget  Sound 
244.  Traction,  etc.,  Co.,  94  Wash.  339,  162 

4   Trigg  V.  CarroUton  Watier,  etc.,   Pac.  519,  L.R.A.1917D  214. 
Co.,  215   Mo.   521,   114   S.   W.   972,       7.  Driscoll  y.  Market  St.  Cable  R. 
20  L.R.A.(N.S.)  987  and  note.  Co.,  97  Cal.  553,  32  Pac.  591,  33  A. 

6.  Brockachmidt  v.  St.  Louis,  etc.,  S.  R.  203;  Harrington  v.  Los  Angdea 
River  R.  Co.,  205  Mo.  435, 103  S.  W.  r.  Co.,  140  Cal.  514,  74  Pac  15,  98 
964,  12  L.R.A.(N.S.)  345.  a.  S.  R.  85,  63  L.R.A.  238;  Butler  v. 

Note:  21  L.R.A.(N.S.)  882.  Rockland,  etc.,  St.  Ry.,  99  Me,  149, 

6.  Little  Rock  Ry.,  etc.,  Co.  v.  Bil-  53  ^y  775^  ^qS  A.  S.  R.  267;  McGee 
lings,  173  Fed.  903,  98  C.  C.  A.  467,  ^  Consolidated  St.  R.  Co.,  102  Mich. 
19  Ann.  Cas.  1173,  31  L.B.A.(M.b.)  j^^  g^  jj  ^  293,  47  A.  S.  R.  507, 
l"^^'J^'":i''o  ^m"^  ^ol  ?^"4  If  26  L.R.A.  300;  Biemer  v.  St.  Paul 
S-  f  \ r'a  (NS  f  1093*  WoS  I  City  R-  Co..  107  Minn.  326. 120  N.  W. 
oiha,  etc:^Kk.   14  S.i82    382  2i  i.r.a.(.KS.)  887;  MaAowit. 

120  N.'W.  1121,  22  L.R.A.(N.S.)  228;   Iko^^^jTw  \51    ffi 'iSa   Sfl 
Volosko  V.  Interurban  St.  R.  Co.,  190   350^85  S.  W   351,  ^  I-R-A.  389 
N   Y  206,  82  N.  E.  1090,  15  LR.A.      Notes:  63  A.  S.  B.  701;  6  L.B.A 
(N.S.)    1117;    VlBacchoro   v.    Rhode    (N.S.)  1060. 
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warning  of  the  approach  of  the  car,  unless  he  has  good  reason  to 
believe  that  the  occupants  of  the  wagon  are  aware  of  it.*  The  right 
of  the  motorman  to  act  upon  the  presumption  that  a  pedestrian 
approaching  the  track  will  stop  before  undertaking  to  cross  in  front 
of  the  moving  car  continues  only  so  long  as  there  is  nothing  in  the 
conduct  of  the  pedestrian  that  would  indicate,  to  a  man  of  ordinary 
prudence,  that  he  is  not  going  to  stop,  but  is  going  across  the  track. 
If  the  motorman  becomes  aware,  some  time  before  a  collision  with 
a  pedestrian,  that  if  the  latter  continues  in  the  direction  in  which  he 
is  going  there  is  risk  of  a  collision  between  him  and  the  car,  and 
the  motorman  also  becomes  aware  of  the  fact  that  the  pedestrian  is 
absorbed  and  inattentive  to  his  siuroundings,  it  is  the  duty  of  the 
motorman  to  have  the  car  under  control,  and  his  failure  to  do  so  is 
the  direct  and  proximate  cause  of  the  accident,  for  which  the  railway 
company  is  liable.' 

123.  Duty  as  to  Children. — ^When  a  young  child  is  discovered  ap- 
proaching a  street  car  track  with  the  apparent  intention  of  crossing 
in  front  of  a  moving  car,  or  is  discovered  on  the  track,  it  is  the  duty 
of  the  one  in  charge  of  the  car  to  exercise  a  high  degree  of  diligence 
in  order  to  prevent  injury  to  the  child;  *•  that  is,  he  must  use  means 
"strictly  commensurate  with  the  demands  and  eixigencies  of  the  ocoa^ 
sion"  to  prevent  injuring  him.**  The  ejxerciae  of  that  care  requisite 
to  the  discharge  of  a  legal  duty  toward  aii  adult  person  of  intelligence 
and  not  wanting  in  physical  ability  to  take  care  of  himself,  if  exer- 
cised toward  a  child  of  tender  years,  wanting  in  intelligence  and 
.  ability  to  take  care  of  it«elf,  would  often  amount  to  what  is  usually 
termed  gross  negligence."  The  rule  is  well  settled  that  if  the  motor- 
man  of  a  street  oar  sees,  or  by  the  exercise  of  reasonable  care  could 
see,  a  child  of  tender  years  on  the  track  or  in  such  a  pointion  that 
his  intention  to  go  on  liie  traok  is  evident,  it  is  the  duty  of  the  motor- 
man  to  give  warning  of  the  approach  of  the  car,  and  a  failure  to  do  so 
is  negligence.**  A  verdict  in  favor  of  the  plaintiff,  a  boy  six  years 
old,  who  was  struck  by  the  defendant's  car  at  a  street  crossing,  will  not 
be  disturbed  where  it  apipears  that  the  car  approached  the  crossing  at 
a  high  rate  of  q>eed,  without  any  alarm,  while  liie  plaintiff  was  stand- 

8.  Note:  5  L.R.A.(N.S.)  1059.  11.  Jacksonville    Electric     Co.     v. 

9.  Long  V.  Toronto  R.  Co.,  50  Can.  Adams,  50  Fla.  429,  39  So.  183,  7 
Sup.  Ct.  224,  Ann.  Cas.  1915A  203   Ann.  Cas.  241. 

and  note.  12.  Barnes  v.   Shreveport   City  R. 

10.  Chicago  City  B.  Co.  v.  Tnohy,  Co.,  47  La.  Ann.  1218(,  17  So.  782,  49 
196  lU.  410,  63  N.  E.  997,  58  L.B.A.  A.  S.  B.  400;  Galveston  City  R.  Co. 
270;  Galveston  City  R.  Co.  v.  Hewitt,  v.  Hewitt,  67  Tex.  473,  3  S.  W.  705, 
67  Tex.  473,  3  S.  W.  705,  60  Am.  60  Am.  Rep.  32. 

Rep.  32.  13.  Note:  20". Ann.  Cas.  156. 
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ing  on  the  track  in  full  view  of  the  motprman.**  While  the  motor- 
mem  may  be  allowed  to  presume  in  the  first  instance  that  a,  boy  or  girl 
walking  on  the  track  would  take  ordinary  precautions  and  would 
leave  the  track  before  the  arrival  of  the  car,"  no  such  presumption 
can  be  indulged  as  to  the  prudent  conduct  of  a  very  young  child.** 
It  is,  however,  generally  held  that  the  operator  of  a  street  car,  who 
sees  a  child  in  a  position  of  perfect  safety,  is  not  bound  to  anticipate 
that  the  child  will  suddenly  rush  in  front  of  the  car  when  it  is  too  late 
to  stop.*'  But  the  danger  line  for  children  is  farther  away  from  a 
street  railway  track  than  for  adults,  and  it  is  the  duty  of  a  motorman 
to  begin'  to  stop  his  car  sooner  for  children  than  for  adults  approach- 
ing the  tradt.  The  danger  to  a  young  child  begins  the  instant  it 
leaves  the  sidewalk,  bound  headlong  for  the  track,  and  the  law 
requires  a  motorman  to  stop  until  the  danger  to  the  child  is  averted. 
He  is  not  to  speculate  that  it  may  not  nm  upon  the  track,  and  cma- 
not  indulge  the  presumption,  as  in  case  of  adults,  that  it  may  not 
go  into  further  danger ;  it  has  already  entered  into  the  danger  Eone.*^ 
And  it  is  his  duty  to  stop  the  car,  although  the  child  may  have  made  a 
momentary  pause  after  leaving  the  sidewftlk.  To  give  him  the  ri^t 
to  proceed,  the  child  must  have  made  such  a  st<^  as  would  give  the 
idea  that  the  child  does  not  intend  to  go  forward.*"  But  a  motorman 
in  charge  of  an  electric  street  railway  car  is  not  gnilty  of  negligeace 
in  not  stopping  it  when  children  are  running  across  the  track,  if 
their  position  is  such  that  they  can  safely  cross,  unless  one  of  them 
falls  or  meets  with  some  other  unexpected  accident.  In  the  case 
of  one  of  them  falling,  it  is  not  until  such  fall  that  it  becomes  the 
duty  of  the  motorman  to  stop  the  ear.*"  It  has  been  held,  how- , 
ever,  that  it  is  ernor  to  rule,  as  a  matter  of  law,  that  if  the  driver 
of  a  street  railway  car  sees  a  child  in  the  street  approaching  the  oar, 
and  in  such  olose  proximity  tiut  it  may  reach  the  track  before  the 
car  passes,  it  is  negUgent  not  to  stop  the  car.  The  standard  of  duty 
in  such  a  case  is  a  shifting  one,  and  it  is  a  question  for  the  jury  to 

14.  Chicago  City  R.  Co.  v.  Tuohy,  Notes:  18  L.R.A.(N.S.)  372;  20 
196  lU.  410,  63  K  E.  997,  58  L.R.A.   Ann.  Cas.  158. 

270.  18.  Simon    v.   Metropolitan    St.    R. 

15.  Note:  21  L.R.A.(N.S.)  882.         Co.,  231  Mo.  66,  132  S.  W.  250,  140 

16.  Galveston  City  R.  Co.  v.  Hewitt,   A.  S.  R.  498. 

67  Tex.  473,  3  S.  W.  705,  60  Am.  19.  Simon   v.  MetropoKtan   St.    R. 

Rep.  32.  Co.,  231  Ma  65,  132  S.  W.  250,  140 

Notes:   49   A.   S,   R.   431-433;    21  A.  S.  R.  498. 

LJl.A.(N.S.)   882..  Note:  18  L.R.A.(N.S.)  372. 

17.  Rack  V.  Chicago  City  R.  Co.,  20.  Stabenaa  v.  Atlantic  Ave.  R. 
173  111.  289,  50  N.  E.  668,  44  L.R.A.  Co.,  155  N.  T.  511,  60  N.  E.  277,  63 
127;    Cloud    v.    Alexandria    Electric  A.  S.  R.  698. 

Rvs.  Co.,  121  La.  1061,  46  So.  1017,      Note.:  49  A.  S,  R.  431-433. 
18  L.R.A.(N.S.)  371  and  note,      , 
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determine  wheiber,  under  all  the  circiuustauces,  it  was  the  duty  of 
the  driver  to  atop.^ 

X.   CONTKIBUTOEY   NeGLIQENCB   OF   PeBSON   InJUBED 

124.  In  General. — ^The  law  requires  of  everyone,  who  is  about  to 
come  into  a  place  of  danger,  the  exercise  of  reasonable  care  to  avoid 
being  injured,  and  this  rule  applies  to  persons  on  or  near  a  street 
railway  track.  The  track  itself  is  a  signal  of  possible  danger,  and 
one  passing  along  it  or  crossing  it  must  exercise  due  care  to  avoid 
injury,  and  failing  to  exercise  such  due  care  he  is  guilty  of  contribu- 
tory negligence  precluding  recovery.*  Neither  haste  nor  mental  pre- 
occupation will  excuse  one  about  t6  go  on  or  near  a  street  railway 
track  from  exercising  that  degree  of  care  which  the  law  demands.* 
What  degree  of  care  will  satisfy  the  requirement  of  the  law  is 
the  subject  of  some  difference  of  opinion,  b,ut  the  correct  rule 
deducible  from  the  general  principles  of  law  involved  would  seem 
to  be  that  the  measure  of  duty  for  a  pedestrian  who  crosses  a  public 
highway  traversed  by  street  cars  is  to  use  such  precaution  and  care 
for  his  safety  as  a  reasonably  prudent  man  would  use  under  the 
circumstances.  The  circumstances  thus  adverted  to  include  the  pres- 
ence of  other  vehicles,  the  direction  and  rate  of  speed  at  which  they 
are  being  driven,  their  nearness  to  the  foot  passenger,  and  the  ap- 
parent imminence  of  danger  from  them,  together  with  the  distrac- 

1.  Philaddphia  City  Pass.  B.  Co.  y.  82  N.  E.  1090,  15  L.R.A.(N.8.)  1117: 
Henrice,  92  Pa.  St.  431,  37  Am.  Rep.  Carson  v  Federal  St.,  etc.,  B.  Co.,  147 
699.  V  Pa.  St.  219,  23  AU.  369,  30  A.  S,  R. 

Notes:  49  A.  S.  R.  4S1;  18  L.B.A.  727,  15  L.B.A.  257;  HaU  v.   Ogden 

(N.S.)  373.  City  St.  E.  Co.,  13  Utah  243,  44  Pac 

2.  Washington,  etc.,  E.  Co.  v.  Glad-  1046,  57  A.  S.  R.  726;  Graves  v.  Ta- 
mon,  15  Wall.  401,  21  U.  S.  (L.  ed.)  coma  R.,  etc.,  Co.,  72  Wash.  387,  130 
114;  Driscoll  v.  Market  St.  Cable  R.  Pao.  476,  45  L.B.A.(N.S.)  269; 
Co.,  97  Cal.  553,  32  Pae.  591,  33  A.  Riedel  v.  Wheeling  Traction  Co.,  68 
S.  R.  203;  Stack  v.  East  St.  Louis,  W.  Va.  522,  61  S.  E.  821,  16  L.R.A. 
etc.,  R.  Co.,  245  111.  308,  92  N.  E.  (N.S.)  1123;  Tesch  v.  Milwaukee 
241,  137  A.  S.  R.  318;  Evansville  St.  Electric  B.,  etc.,  Co.,  108  Wis.  593,  84 
R.  Co.  v.  Gentry,  147  Ind.  408,  44  N.  N.  W.  823,  53  L.R.A.  618;  Jones  v. 
E.  311,  62  A.  S.  R.  421,  37  L.R.A.  Toronto,  etc.,  R.  Co.,  25  Ont.  L.  Rep. 
378;  Boflll  v.  New  Orleans  R.,  etc.,  158,  Ann.  Cas.  1912C  1068. 

Co.,  136  La.  996,  66  So.  339,  L.R.A.  Notes:  49  A,  S.  R.  431;  15  L.Br.A- 

1915C  419;  Creamer  v.  West  End  St.  (N.S.)   254-455. 

B.  Co.,  156  Mass.  320,  31  N.  E.  391,  For  a  general  discussion  of  the  sub- 

32   A.    S.    E.    456,    16   L.B.A.    490;  ject   of   contributory   negligence,    see 

Bremer  v.  St.  Paul  City  R.  Co.,  107  Negligence,  vol.  20,  p.  99  et  seq. 

Minn.  326,  120  N.  W.  382,  21  L.B.A.  8.  Driscoll  v.  Market  St.  Cable  B. 

(N.S.)  887;  Wood  v.  Omaha,  etc.,  St.  Co.,  97  Cal.  553,  32  Pac.  591,  33  A. 

B.  Co.,  84,  Neb.  282,  120  N.  W.  1121,  S.  B.  203;  Eiedel  v.  Wheeling  Trae- 

22  L.B.A.(N.S.)  228;  Volosko  v.  In-  tion  Co.,  63  W.  Va.  522,  61  S.  E.  821, 

terurbaa  St  E.  Co.,  190  N.  Y.  206,  16  L.E.A.(N.S.)  1123. 
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tion  of  attention  reasonably  attributable  to  their  presence  and  be- 
havior.* To  say  that  under  all  circumstances  the  legal  duty  of  the 
traveler  is  to  exercise  the  fullest  measure  of  care  to  look  out  for  and 
avoid  one  species  of  vehicle  alone  or  chiefly,  is  to  clothe  that  vehicle 
and  others  of  its  class  with  privileges  not  only  greater  in  degree,  but 
ditTeront  in  kind,  from  all  others  that  may  be  lawfully  using  the 
surface  of  the  public  highway.  Such  privileges  are,  by  virtue  of 
legislative  grant,  possessed  by  railroads  operated  by  steam,  but  have 
not  been  extended  to  street  railways.*  And  so,  while  there  are  deci- 
sions to  the  contrary,  persons  traveling  upon  a  public  street,  and 
crossing  street  car  tracks,  axe  not  as  a  rule  held  to  the  same  degree 
of  care  as  when  crossing  a  steam  railroad  track.  This  is  so  because 
in  the  one  case  the  street  car  can  or  should  be  in  -  such  a  condition 
as  to  be  brought  readily  under  control,  and  because  the  public  have 
a  right  to  travel  upon  all  of  the  public  streets,  while  such  rights  do 
not  usually  exist  with  reference  to  steam  railroad  tracks.*  In  deter- 
mining whether  it  is  an  act  of  negligence  to  go  on  a  street  car  track, 
the  frequency  of  the  passage  of  cars,  their  usual  rate  of  speed,  whether 
more  people  are  accustomed  to  pass  at  that  particular  place,  whether 
there  is  a  duty  imposed  by  law  on  the  drivers  to  keep  a  lookout 
and  give  warning  of  approaching  danger,  and  the  like  circum- 
stances, may  be  taken  into  consideration.'  According  to  some  authori- 
ties weather  conditions  affecting  the  visibility  of  a  street  car  may 
have  an  important  bearing  in  relieving  from  the  imputation  of  con- 
tributory negligence  a  person  injured  by  the  car.*  On  the  other 
hand  it  has  been  held  improper,  in  an  action  for  injuries  occasioned 
by  a  collision  between  a  vehicle  and  a  trplley  car,  to  charge  the 
jury  that  the  weather  conditions  required  a  greater  degree  of  care 
than  usUal  on  the  part  of  the  street  car  company,  as  the  duty  that 
rested  upon  it  was  the  exercise  of  due  care  under  the  circumstances.* 
125.  Age  and  Mental  Capacity  of  P^son  Injured  Generally. — 
In  determining  the  existence  or  absence  of  contributory  negligence 
on  the  part  of  one  injured  by  a  street  car,  as  in  other  cases  where 
contributory  negligence  is  relied  on  as  a  defense,  the  degree  of  care 
exacted  of  the  individual  is  to  be  measured  as  well  by  his  capacity 

4.  Connelly  v.  Trenton  Pass.  R.  Co.,  Hall  v.   Ogden   City  St.  R.  Co.,  13 

56  N.  J.  L.  700,  29  Atl.  438,  44  A.  S.  Utah  243,  44  Pao.  1046,  57  A.  S.  R. 

B.  424.  726;  Thompson  v.  Salt  Lake  Rapid- 

6.  Connelly  v.  Trenton  Pass.  R.  Co.,  Transit  Co.,  16  Utah  281,  52  Pac.  92, 

56  N.  J.  L.  700,  29  Atl.  438,  44  A.  S.  67  A.  S.  B.  621,  40  L.R.A.  172. 

R.  424.  7.  Hays  v.  Gaines^alle  St.  B.  Co, 

6.  Harden  v.  Portsmoutli,  etc.,  St.  70  Tex.  602,  8  S.  W.  491,  8  A.  8.  R. 

By.,  100  Me.  41,  60  Atl.  530,  109  A.  624. 

S.  E.  476,  69  L.R.A.  300;  Bremer  v.  8.  Notes:  18  Ann.  Cas.  357;  Ann. 

St.  Paul  City  E.  Co.,  107  Minn.  326,  Cas.  1916B  413. 

120  N.  W.  382,  21  L.B.A.(N.S.)  887;  9.  Note:  Ann,  Caa.  1916B  414. 
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as  by  the  circumstances  in  which  he  is  placed.*®  The  law  does  n6t 
require  the  same  degree  of  caution  from  a  child  of  tender  years  as 
would  under  like  circumstances  be  required  of  an  adult,  but  the 
degree  of  caution  is  to  be  determined  by  the  maturity  and 
capacity  of  the  child.**  All  that  the  law  requires  of  an  infant  is  a 
degree  of  care  commensurate  with  its  age  and  discretion.**  Of  a 
<'hild  of  three  years  of  age  less  caution  would  be  required  than  of 
one  of  seven;  and  of  a  child  of  seven  less  than  of  one  of  twelve  or 
fifteen.-"  The  great  bulk  of  the  decided  cases  takes  the  view  that 
young  children  are  bound  to  use  such  care,  and  such  care  only,  as  is 
usually  exercised  by  children  of  the  same  age  and  degree  of  intelli- 
gence; and  that  it  is  therefore  a  question  of  fact  to  be  determined 
by  the  jury  whether  in  a  given  case  the  child  is  in  the  exercise  of 
proper  care,  his  tender  years,  his  intelligence  or  the  want  of  it,  and 
all  the  circumstances  by  which  he  was  surrounded  being  taken  into 
account.**  So,  a  child  about  seven  years  of  age,  who,  after  waiting 
for  a  car  to  pass,  crossed  the  tracks  and  went  upon  adjacent  parallel, 
tracks,  where  he  was  struck  by  a  cable  car  running  in  the  opposite 
direction,  is  not  guilty  of  contributory  negligence  as  matter  of  law.*' 
And  the  failure  of  a  child  six  years  of  age,  while  passing  over  a 
sidewalk  crossing,  to  stop  and  look  to  see  whether  a  car  is  {^proach- 
ing  or  not  before  stepping  onto  the  track  of  a  street  railroady  is  not, 
as  matter  of  law  and  without  regard  to  surrounding  circumstances, 
negligence  and  a  want  of  ordinary  oare.*'    When  a  child  has  reached 

10.  Note:     11     L.R.A.(N.S.)     167.    ed.)  114. 

And  see  Neoliqekob,  vol.  20,  p.  123  et  14.  Collins  ▼.  South  Boston  B.  Co., 

seq.  142  Mass.  301,  7  N.  E.  856,  56  Am. 

11.  Washington,  etc.,  B.  Co.  v.  Rep.  675;  Thompson  v.  Salt  Lake 
Gladmon,  15  Wall.  401,  21  U.  S.  (L.  Rapid  Transit  Co.  16  Utah  281,  52 
ed.)  114;  Pueblo  Electric  St  R.  Co.  Pac.  92,  67  A.  S.  B.  621,  40  L.R.A. 
V.    Sherman,   25   C(rfo.   114,   53   Pac  172. 

322,  71  A.  S.  R.  116;  McDermott  v.  Notes:  11  L.R.A.(N.S.)  168;  L.B.A. 

Boston  El.  R.  Co.,  184  Mass.  126,  68  1917F  173. 

N.  E.  34,  100  A.  S.  R.  548;  Kyle  v.  And  see  Negugbnce,  vol.  20,  p.  124 

Boston  £1.  R.  Co.,  215  Mass.  260,  102  et  seq. 

N.  E.  310,  L.R.A.1917F  164;  O'Fla-  15.  Chicago  City  B.  Co.  v.  Wilcox, 

herty  v.  Union  B.  Co.,  45  Mo.  70,  100  138  111.  370,  27  N.  E.  899,  21  L.R.A. 

Am.  Dec.  343;  Roberts  v.  Spokane  St.  76. 

R.  Co.,  23  Wash.  325,  63  Pac.  506,  54  Note:  11  L.R.A.(N.S.)  168. 
L.R.A.  184.  16.  Chicago  City  R.  Co.  v.  Robin- 
Notes:  L.R.A.1917P  13,  18,  173.  son,  127  Hi.  9,  18  N.  E.  772,  11  A.  S. 

12.  Washington,  etc.,  B.  Co.  v.  B.  87,  4  L.R.A.  126;  McDermott  v. 
Gladmon,  15  Wall.  401,  21  U.  S.  (L.  Boston  El.  R.  Co.,  184  Mass.  126,  68 
ed.)  114;  Johnson  v.  St.  Paul  City  B.  N.  E.  34,  100  A.  S.  R.  548;  Wallace 
Co.,  67  Minn.  260,  69  N.  W.  900,  30  v.  City,  etc.,  R.  Co.,  26  Ore.  174,  37 
L.B.A.  586.  Pac.  477,  25  L.R.A.  663. 

IS.  Washington,    etc.,    R.    Co.    v.       Note:  11  L.R.A.(N.S.)  170. 
CHadmon,  15  Wall.  401,  21  U.  S.  (L.  "^'i 
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die  age  of  discretion,  and  is  considered  sui  juris  as  a  nucfcter  of  law, 
the  degree  of  care  and  caution  required  of  him  will  be  no  higher 
than  such  as  is  usually  exercised  by  persons  of  similar  age,  judg- 
ment and  experience;  and  whether  that  degree  of  care  aJid  caution 
has  been  exercised  by  the  child  in  a  given  case  is  generally,  if  not 
always,  a  question  for  the  jury."  Though  there  is  some  authority 
for  the  contrary  rule,*^  the  weight  of  authority  is  to  the  e£fect  that 
the  negligence  of  the  parent  of  a  child  of  tender  years  that  is  injtured 
by  the  negligence  of  another  cannot  be  imputed  to  the  child,  so  as 
to  support  tiie  defense  of  contributory  negligence  to  its  suit  for 
damages.^*  It  has  been  held  that  in  determining  the  degree  of 
care  to  be  exercised  to  avoid  injury  by  street  cars  the  same  rule  should 
apply  to  old  people,  whose  senses  are  blunted  and  mental  faculties 
impaired  by  age,  as  applies  to  children." 

126.  Presumption  as  to  Capacity. — In  actions  for  injuries  alleged 
to  have  been  caused  by  the  negligent  operation  of  street  cars,  as  in 
other  cases  of  negligent  injuries,  the  application  of  the  doctrine  of 
contributory  negligence  to  tiie  conduct  of  young  children  is  a  difficult 
one,  and  has  naturally  led  to  no  little  difference  of  opinion.  The 
two  opposing  views  most  commonly  met  with  are,  first,  that  up  to 
a  certain  age,  the  precise  limit  of  which  is  not  and  perhaps  cannot 
be  well  defined,  a  child  is  incapable  of  such  conduct  as  will  con- 
stitute contributory  negligence,^  «md  that  the  court  may  so  declare 
as  a  matter  of  law.  The  rule  thus  contended  tot  has  sometimes  been 
said  to  be  analogous  to  the  rule  of  the  common  law  which  exempts 
children  under  seven  years  of  age'  from  criminal  responsibility.' 

17.  Consolidated  Traction  Co.  v.  1017,  43  L.R.A.  108;  Tecker  v.  Scat- 
Soott,  58  N.  J.  L.  682,  34  Atl.  1094,  tie,  etc.,  R.  Co.,  60  Wash.  570,  111 
55  A.  S.  R.  620,  33  L.R.A.  122.  Pac.  791,  Ann.  Cas.  1912B  842.    And 

18.  Mangam  v.  Brooklyn  City  R.  see  Nboligbncb,  vol.  20,  p.  155  et  seq. 
Co.,  38  N.  Y.  455,  98  Am.  Dee.  66.  20.  Johnson  v.  St.  Patil  City  R.  Co., 
And  see  Negligencb,  vol.  20,  p.  153  67  Minn.  260,  69  N.  W.  900,  36  L.R.A. 
et  seq.  586. 

19.  Chicago  City  R.  Co.  v.  Robin-  1.  JeffeiBon  ▼.  Birmingham  Ry., 
SMI,  127  lU.  9,  11  A.  S.  R.  87,  4  etc.,  Co.,  116  Ala.  294,  22  So.  546,  67 
L.R.A.  126;  Chicago  City  R.  Co.  v.  A.  S.  R.  116,  38  L.R.A.  458;  Chi- 
Wiloox,  138  111.  370,  27  N.  E.  899,  21  cago  City  R.  Co;  v.  Tnohy,  196  III. 
L.R.A.  76;  Chicago  City  R.  Co.  v.  410,  63  N.  E.  997,  58  L.R.A.  270; 
Tnohy,  196  111.  410,  63  N.  E.  997,  58  Barnes  v.  Shreveport  City  R.  Co.,  47 
L.R.A.  270;  Collins  v.  South  Boston  La.  Ann.  1218,  17  So.  782,  49  A.  S. 
R.  Co.,  142  Mass.  301,  7  N.  E.  856,  56  B.  400  and  note;  OTlaherty  v.  Union 
Am.  Rep.  675;  Winters  v.  Kansas  R.  Co.,  45  Mo.  70,  100  Am.  Deo.  343; 
Caty  Cable  R.  Co.,  99  Mo.  509,  12  S.  Schnur  v.  Citizens'  Traction  Co.,  153 
W.  652, 17  A.  S.  R.  591,  6  L.R.A.  536;  Pa.  St.  29,  25  AtL  650,  34  A.  S.  R. 
Bamberger  v.  Citizens'  St.  R.  Co.,  95  680. 

Tenn.  18,  31  S.  W.  163,  49  A.  S.  R.       Note:   L.R.A.1917F  ^-50. 
909,  28  L,R.A.  486;  Ploof  v.  Burling-       2.  Barnes    v.    Shrev^ort    City   R. 
ton  Traction  Co.,  70  Vt  509,  41  Atl.   Co.,  47  I*.  Amu  1218.  17  So.  753,  4» 
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It  has  accordingly  been  held  that  children  of  eighteen  months,*  of 
two  years,*  of  two  years  and  ten  months,'  of  three  years,*  of  four 
years,'  under  five  years,*  of  five  years,*  between  five  and  six  years,** 
of  six  years,**  under  seven  years,**  and  even  seven  years  of  age, 
are  incapable  of  such  negligence.**  The  other  view  is  that  young 
children  are  bound  to  use  such  care,  and  such  care  only,  as  is  usually 
exercised  by  children  of  the  same  age  and  degree  of  intelligence,** 
and  that  it  is,  therefore,  a  question  of  fact  to  be  determined  by  the 
jury  whether  in  a  given  case  the  child  is  in  the  exercise  of  proper 
care,  his  tender  yeai-s,  his  intelligence  or  the  want  of  it,  and  all  the 
circumstances  by  which  he  was  surrounded  being  taken  into  account. 
Under  this  rule,  as  is  claimed,  it  can  never  be  laid  down  as  a  matter 
of  law  that  any  child,  however  young,  is  incapable  of  contributory 
negligence,  it  being  always  a  question  of  fact  for  the  jury.**  The 
latter  view  does  not  appear  to  be  in  accord  with  the  weight  of  author- 
ity.** In  some  states  it  is  held  that  between  certain  ages,  usually 
seven  and  fourteen  years,  there  is  prima  facie  presumption  that  a' 
child  is  incapable  of  contributory  negligence,*'  but  that  this  can 
be  overcome  by  evidence  that  the  child  was  capable  of  exercising  care 
to  avoid  danger.**    Other  courts  hold  that  there  is  no  presumption 


A.  S.  R.  400  and  note;  Mangam  v.  etc.,  Co.,  116  Ala.  294,  22  So.  546,  67 

Brooklyn  City  R.  Co.,  38  N.  Y.  465,  A.  S.  R.  116,  38  L.RA.  458. 

98  Am.  Dec.  66;  Schnur  v.  Citizens'  Note:  L.R.A.1917F  48,  57. 

Traction  Co.,  153  Pa.  St.  29,  25  AtL  10.  Chicago  City  R.  Co.  v.  Toohy, 

650,  34  A.  S.  R.  680.  196  HI  410,  63  N.  B.  997,  58  L.R.A. 

Notes:  11  L.R.A.(N.S.)  166;  L.R.A.  270;  Sobnur  v.  Citizens'  Traction  Co., 

1917F  48.  153  Pa.  St.  29,  25  AtL  650,  34  A.  S. 

And  see  Nequosnce,  vol.  20,  p.  127  R.  680. 


et  seq. 
3.  Note: 


L.R.A.1917P  48. 


Note:  L.R.A.1917P  57. 
11.  Notes:  4&  A.  S.  R.  410;  LJEt.A. 

4.  CFlaherty  v.  Union  R.  Co.,  45  1917F  48,  60. 

Mo.  70,  100  Am.  Dec.  343.  12.  Note:  L.R.A.1917F  48. 

Note:  L.R.A.1917F  48.  13.  Notes:  49  A.  S.  R.  410;  L.R.A. 

6.  Note:  L.R.A.1917F  48.  1917P  48. 

6.  Barnes    v.    Shiieveport    City   R.  14.  Note:    L.R.A.1917P   48.      And 
Co.,  47  La.  Ann.  1218,  17  So.  782,  49  see  supra,  par.  125. 

A.  S.  R.  400.  15.  Chicago  City  R.  Co.  v.  Tnohy, 

Notes:    53   A.   S.   R.   678;   L.R.A.  196  111.  410,  63  N.  E.  997,  58  L.R.A. 

1917F  55.  270    (stating  this  to   be  the  mle  in 

7.  Mangam    t.    Brooklyn    City    R.  some  states,  bnt  holding  to  the  eon- 
Co.,  38  N.  Y.  455,  98  Am.  Dec.  66  trary-)- 

and  note.  Note:   L.R.A.1917F  48. 

Note:   L.R.A.1917F  48,  55,  56.  An4  see  Negligence,  vol.  20,  p.  128, 

8.  Evers   v.    Philadelphia    Traction  129. 
Co.,"  176  Pa.  St  376,  35  Atl.  140,  53  16.  Note:  L.R.A.1917P  48. 


A.  S.  R.  674  and  note. 


17.  Notes:  49  A.  8.  R.  411;  L.R.A. 


Notes:   49   A.    S.   R.   410;   L.R.A-   1917P  50   et   seq.     And   see  Nbgli- 


1917P  48,  57. 
9.  Jefferson    t.    Birmingham    By., 


1269 


GENCE,  vol.  20,  p.  128. 
18.  Birmingham  R.  Light,  etc.,  Co. 


Digitized  by 


Google 


§  127  STREET  RAILWAYS  25  R.  C.  L, 

of  law  that  a  child  under  fourteen  years  of  age  does  not  have  capacity 
to  understand  that  it  is  dangerous  for  him  to  go  in  front  of  a  mo\'ing 
car,  but  his  contributory  negligence  in  so  doing  is  a  question  for  the 
jury,  free  from  any  such  presumption.** 

127.  Effect  of  Physical  Disability  or  Intoxication. — The  well  set- 
tled rule  that  a  person  deficient  in  any  of  his  senses  must,  if  he 
places  himself  in  a  position  requiring  the  exercise  of  care  for  his 
safety,  make  up  for  the  defective  sense  by  being  more  vigilant  in  the 
use  of  his  unimpaired  senses,'**  appUes  to  those  going  on  or  near  a 
street  railway  track.*  Thus  it  has  been  held  that  a  deaf  person  who 
goes  on  an  electric  railway  track  in  front  of  an  approaching  car 
without  looking  is  guilty  of  such  contributory  negligence  as  will 
preclude  a  recovery  for  injury  by  a  passing  car,  though  he  was  in 
full  viefw  of  the  motorman  as  he  approached  the  track,  since  the 
moiorman  had  the  right  to  assume,  in  the  absence  of  any  indication 
to  the  contrary,  that  such  person  was  in  possession  of  his  faculties 
and  would  act  with  ordinary  prudence.'  Likewise  neai^ightedness 
will  not  relieve  one  from  the  charge  of  contributory  neghgence,  who 
steps  upon  a  street  car  track  immediately  in  front  of  a  moving  car. 
where  the  view  of  the  track  is  unobstructed.*  Of  course  as  soon  as  the 
one  in  charge  of  a  street  car  perceives  or  ought  to  see  that  a  person 
about  to  come  into  danger  is  oblivious  of  it,  he  must  use  all  reason- 
able care  to  avoid  injury  in  order  to  absolve  his  company  from  lia- 
bility.* In  determining  the  question  as  to  the  contributory  negli- 
gence of  ode  seeking  to  recover  for  injuries  alleged  to  have  been 
occasioned  by  the  negligence  of  a  street  railway  company  the  usual 
rule  applies  that  a  voluntarily  intoxicated  person  is  chargeable  with 
the  result  of  his  acta,  deemed  by  the  law  to  constitut«  contributory 
negligence,  in  the  same  degree  and  to  the  same  extent  as  though  he 
had  been  and  remained  duly  sober.*    Accordingly  one  who  voluntarily 

V.  Landrum,  153  Ala.  192,  45  So.  198,  Transit  Co.,  16  Utah  281,  62  Pac.  92, 

127  A.  S.  R.  25.  67  A.  S.  R.  621,  40  L.R.A.  172;  Jones 

Note:  L.R.A.1917P  51.  v.  Toronto,  etc.,  R.   Co.,  25  Ont.  L. 

19.  Geoi^e  v.  Los  Angeles  R.  Co.,  Rep.  158,  Ann.  Cas.  1912C  1068. 
126  Cal.  357,  58  Pae.  819,  77  A.  g.  R.       Notes;    41    L.R.A.(N.S.)    202;    10 
184,  46  L.R.A.  829.  Ann.  Cas.  947. 

Note:  LJ?.A.1917F  54.  2.  Jones  v.. Toronto,  etc.,  R.  Co.,  25 

20.  See  Highways,  vol.  13,  p.  482  Ont.  L.  Rep.  158,  Ann.  Cas.  1912C 
et  seq. ;  Neiolioekcb,  vol.  20,  p.  114  et  1068. 

seq.  3.  Flynn  v.  Pittsburg  Rys.  Co.,  234 

1.  Foster    v.    Cumberland    County  Pa.  St.  335,  83  Atl.  207,  39  L.RA. 

Power,  et«.,  Co.,  116  Me.  184, 100  Atl.  (N.S.)  1055. 

833,    L.R.A.1917E  ,  1044;    Flynn    v.  4.  See  supra,  par.  117  et  seq. 

Pittsburg  Rys.  Co.,  234  Pa.  St.  335,  6,  Little  Rock  Ry.,  etc.,  Co.  v.  Bill- 

83  Atl.  207,  39  L.R.A.(N.S.)  1055  and  fngs,  173  Fed.  903,  98  C.  C.  A  467, 19 

note:  Thompson  v.  Salt  Lake  Rapid-  Ann.  Cas.  1173, 31  L3.A.(N.S.)  W31; 
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becomes  intoxicated  and  lies  down  on  a  street  railway  track  cannot 
hold  the  railway  company  liable  for  injury  inflicted  upon  him  by  its 
car  unless  the  car  operator  was  guilty  of  actionable  negligence  after 
discovering  his  peril.* 

128.  Acts  in  Emergency;  Attempt  to  Rescue  Otliers. — ^\Vhen  one 
is  placed  by  the  negligence  of  a  street  railway  company  in  a  situa- 
tion of  peril,  his  attempt  to  escape  danger,  even  by  doing  an  act 
which  is  also  dangerous,  and  from  which  injury  results,  is  not  con- 
tributory negligence,  if  the  attempt  was  one  such  as  a  person  acting 
with  ordinary  prudence  might  under  the  circumstances  make.' 
And  this  is  the  true  rule  though  such  a  person  would  not  have  been 
injured  had  he  not  made  an  attempt  to  escape  the  threatened  danger." 
Thus,  for  instance,  if  a  person,  seeing  a  car  which  has  been  neg- 
ligently derailed  coming  across  the  street  at  full  speed  toward  where 
he  is  standing,  and  becoming  frightened  runs  for  safety  and  falls, 
receiving  an  injury,  he  is  entitled  to  recover  from  the  owner  of  the 
car  therefor."  And  one  who,  without  negligence,  suddenly  finds 
himself  in  dang^  of  collision  with  a  car  approaching  at  unusual 
speed  is  not,  as  matter  of  law,  negligent  in  endeavoring  to  hurry 
across  in  front  of  it,  though  thajt,  perhaps,  may  not  in  fact  h;ave  been 
the  safest  course.***  So -the  courts  can  lay  down  no  precise  rule  of 
action  to  be  observed  by  a  man  who,  passing  behind  a  street  car, 
finds  himself  suddenly  confronted,  without  warning,  by  a  rapidly 
moving  oar  or  other  vehicle.  If,  momentarily  paralyzed  or  con- 
fused by  the  imminent  danger,  be  does  nothing,  or  takes  a  step  or  two 
in  the  wrong  direction,  and  a  collision  results,  it  cannot  he  said,  as 
a  matter  of  law,  that  he  acted  in  a  manner  different  from  what 
might  have  been  expected  from  a  man  of  ordinary  prudence.**  But 
a  recovery  for  injuries  received  in  attempting  to  extricate  one's  self 
from  a  perilous  position  cannot  be  had,  although  he  exercised  his 
best  judgment  in  the  effort-,  if  bis  own  negligence  placed  him  in  the 

Vizaccliero  v.  Rhode  Island  Co.,  26  R.  37  Neb.  332,  55  N.  W.  872,  20  L.R.A. 

I.  392,  39  Atl.  106,  69  L.R.A.  188.  853;  Tuttle  v.  Atl»|itiQ  City  R.  Co.,  66 

Note:  10  Ann.  Cm.  947.  N.  J.  L.  327,  49  Atl.  450,  88  A.  S.  B. 

And  see  Negucenoe,  vol.  20,  p,  129  491,  54  L.R.A.  582.    And  see  Neoli- 

et  aeq.  GENCB,  vol.  20,  p.  134  et  seq. 

6.  Dickson  v.  Chattanooga  Ry.,  etc.,  8  Lincoln  Rapid  Transit  Co.  v. 
Co.,  237  Fed.  352,  150  C.  C.  A.  866,  Nichols,  37  Neb.  332,  55  N.  "W.  872,  20 
L.R.A  WnC  464.  L.R^.  853. 

7.  Stack  v.  East  St.  Louis,  etc.,  R.  9.  Tuttle  v.  Atlantic  City  R.  Co.,  66 
Co.,  245  111.  308.  92  N.  E.  241,  137  N  J.  L.  327,  49  Atl.  460,  88  A.  S.  R. 
A.   S.   R.   318;   Deneen  v.    Houghton  491.  54  t.R-A.  582. 

County  St.  R.  Co.,  150  Mich.  23'),  113       10.  Note:  L.R.A.1917C  703, 

N.  W.  1126,  13  Ann,  Cm.  134;  Moon      11.  Stack  v.  East  St.  Louis,  et«.,  R. 

V.  St.  Louis  Transit  Co.,  237  Mo.  425,   Co..  245  111.  308,  92  N.  E.  241,  137  A. 

141  S.  W.  870,  Ann.  Caa.  ISIS/V  183;  S.  It.  318. 

Lincoln  Rapid  Transit  Co.  v.  Nicbo'<- 
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dangerous  situation.**  In  order  that  the  doctrine  now  under  con- 
sideration may  be  invoked,  the  injured  person  himself  must  be  free 
from  blameworthy  participation  in  the  event  which  has  caused  the 
fright.  Wrongful  conduct  cannot  be  treated  as  an  excuse  for  being 
in  a  position  of  danger.  So  where  a  boy  is  frightened  by  one  whom 
he  has  been  annoying  and  runs  onto  a  street  car  track  in  front  of  a 
car  he  cannot  be  relieved  of  his  contributory  negligence.**  The 
general  rule  is  that  a  person  has  a  right  to  risk  his  own  life  or  limb 
in  an  effort  to  save  the  life  of  another  person,  and  cannot  be  charged 
with  contributory  negligence  in  so  doing,  unless  the  effort  was  made 
under  such  circumstances  as  to  constitute  rashness  in  the  judgment 
of  prudent  persons.**  There  is,  however,  an  exception  to  this  gen- 
eral rule,  which  is  that  if  the  person  attempted  to  be  rescued  was 
placed  in  the  position  of  danger  through  the  fault  of  the  person 
injured,  the  danger  will  not  excuse  the  attempt  to  save  him.  But 
it  has  been  held  that  the  negligence  of  a  mother  in  letting  go  of  her 
child's  hand,  in  consequence  of  which  the  child  gets  upon  a  street 
railway,  where  the  mother  is  injured  in  attempting  to  rescue  the  child, 
cannot  be  determined  as  a  matter  of  law  so  as  to  preclude  her  from 
recovering  damages  on  the  ground  that  she  was  responsible  for 
creating  the  dangerous  situation  in  which  she  was  injured,  but  is  a 
question  for  the  jury.** 

129.  Right  to  Rely  on  Perfonnaace  of  Duty  by  Railway. — Gen- 
erally persons  using  a  street  in  the  ordinary  way  for  walking  or 
driving  have  the  right  to  rely  on  the  performance  by  a  street  rail- 
way of  its  duty  in  the  use  of  the  street.**  Accordingly  where  a 
pedestrian  looks  and  sees  an  approaching  car  he  may  act  on  the 
assumption  that  the  speed  of  the  car  is  not  excessive,  and  he  is  not 
required'  to  make  such  an  observation  as  will  inform  him  that  the 
speed  of  the  car  is  excessive;  *'  and,  if  he  were  cognizant  of  the  true 
rapidity  of  the  car's  motion,  he  might  nevertheless  feel  secure  that 
it  would  be  reduced  to  the  lawful  rate  by  a  vigilant  motorman  in 

12.  Oarrity  ▼.  Detroit  CitiEens'  St.  41,  60  Atl.  580,  109  A.  S.  B.  476,  69 
R.  Co.,  112  Mich.  369,  70  N.  W,  1018,  L.R.A.  300;  BranCT  v.  St.  Paul  City 
37  L.R.A.  529.  R.  Co.,  107  Minn.  326, 120  N.  W.  382, 

13.  Bothwell  V.  Boston  El.  R.  Co.,  21  L.R.A.(N.S.)  887.  And  see  supra, 
215  Mass.  467,  102  N.  E.  665,  Ann.  par.  104  et  seq. 

Cas.  1914D  275,  L.R.A.1917P  167.  17.  Indianapolis  Traction,  etc,  Co. 

14.  See  Negligencb,  vol.  20,  p.  131  v.  Kidd,  167  Ind.  402,  79  N.  E.  347, 10 
et  seq.  Ann.  Cas.  942,  7  L.R.A.(N.S.)   143; 

15.  West  Chicago  St.  R.  Co.  v.  Kansas  City-Leavenworth  R.  Co.  v. 
Liderman,  187  111.  463,  58  N.  E.  367,  Gallagher,  68  Kan.  424,  75  Pae.  469, 
79  A.  S.  R.  226,  52  L.R.A.  655.  64  L.R.A.  344;  Ashley  v.  Kanawha 
'  16.  Pihner   v.   Boise   Traction   Co.,  Val.  Traction  Co.,  60  W.  Va.  306,  55 

14  Idaho  327,  94  Pac.  432,  125  A.  S.  S.  E.  1016,  9  Ann.  Cas.  836. 
R.  161,  15  L.R.A.(N.S.)  254;  Marden       Notes:   L.R.A.1917C    707;  3  Ann. 
V.  Portsmouth,  etc.,  St.  Ry.,  100  Me.   Cas.  336. 
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command  of  effici«nt  appliancet*  in  good  repair,  before  it  could  over- 
take him.i*  The  drivers  of  a  fir©  truck  having  the  right  of  way, 
and  the  proper  signals  of  the  approach  of  the  track  having  been 
given,  will  be  justified  in  assuming  that  a  street  car  would  be  stopped, 
as  required  by  ordinance.**  So  a  user  of  the  street  has  a  right  to  rely 
upon  the  assumption  that  a  street  railway  will  discharge  its  legal  duty 
in  approaching  a  crossing  by  having  its  car  under  control,  and  such 
assumption  is  embraced  within  the  rule  of  ordinary  care  in  its  appli- 
cation  to  the  plaintiflE's  duty.*'  One  about  to  cross  a  street  car  track 
at  a  street  intersection  has  the  right  to  assume  that  the  car  will 
approach  the  crossing  at  a  lawful  rate  of  speed,*  and  that  a  gong  or 
bell  will  be  sounded  as  required  by  law,'  and  no  doubt  he  has  a  right 
to  expect  that  any. cars  which  may  be  upon  the  other  track  will  not 
run  at  a  dangerous  rate  of  speed,  and  will  be  lawfully  managed.* 
So  it  is  not,  as  matter  of  law,  negUgence  for  a  person  intending  to 
take  passage  on  a  street  car  to  assume  that  it  is  running  at  the 
customary  speed  and  to  act  with  reference  to  such  custom  in  cross- 
ing to  reach  the  proper  place  to  board  the  car,  where  she  has  no 
apparent  reason  to  doubt  that  the  car  is  being  operated  at  the  cus- 
tomary reasonable  speed.^  It  is  the  duty  of  a  street  railroad 
company  to  have  its  cars  properly  lighted,  and  a  person  has  a  right 
to  rely  on  the  performance  of  this  duty  by  the  railway  company, 
and  to  assume  that  a  car  passing  along  the  street  will  have  suffi- 
cient signal  Ughts  by  which  it  can  be  seen  in  time  to  allow  him  to 
get  off  the  traek  in  safety."    A  person  approaching  or  crossing  or 

18.  Kansas  City-Leavenworth  R.  Co.,  60  W.  Va.  306,  55  S.  E.  1016,  9 
Co.  V.  Gallagher,  68  Kan.  424,  75  Pac.  Ann.  Cas.  836. 

469,  64  L.R.A.  344.  2.  Phillips  v.  Denver  City  Tramway 

19.  Oklahoma  R.  Co.  v.  Thomas.  Co.,  53  Colo.  458,  128  Pac.  460,  Ann. 
(Okla.)  164  Pac.  120,  L.R.AJ.917E  Cas.  1914B  29;  Smith  v.  Union  Trunk 
405.  •  Line,  18  Wash.  351,  51  Pac.  400,  45 

20.  Pilmer  v.  Boise  Traction  Co.,  14  L.R.A.  169. 

Idaho  327,  94  Pac.  432,  125  A.  S.  R.  8.  Creamer  y.  West  End  St.  R.  Co., 

161,  15  L.R.A.(N.S.)  254;  Harden  v.  156  Mass.  320,  31  N.  E.  391,  32  A.  S. 

Portsmouth,  etc.,  St.  Ry.,  100  Me.  41,  R.  456,  16  L.R.A.  490;  Fonda  v.  St. 

60   Atl.   530,   109   A.    S.   R.  476,  69  Paul  City  R.  Co.,  71  Minn.  438,  74  N. 

L.R.A.  300;  Bremer  v.  St.  Paul  Cily  W.  166,  70  A.  S.  R.  341;  Bremer  v.  St. 

R.  Co.,  107  Minn.  326,  120  N.  W.  382,  .Paul  City  R.  Co.,  107  Minn.  326,  120 

21  L.R.A.(N.S.)  887;  Smith  v.  Union  N.  W.  382,  21  L.R.A.(N.S.)  887. 

Trunk  Line,  18  Wash.  351,  51  Pac.  Note:  4  L.R.A.(N.S.)    729. 

400,  45  L.R.A.  169.  4.  Walker  v.  St.  Paul  Citv  R.  Co., 

1.  Phillips  V.  Denver  City  Tramway  81  Minn.  404,  84  N.  W.  222,  51  L.R.A. 

Co.,  53  Colo.  458,  128  Pac.  460,  Ann.  632. 

Cas.  1914B  29;  Pilmer  v.  Boise  Trac-"      N.ote:  L.R.A.1917C  708. 

tion  Co.,  14  Idaho  327,  94  Pac.  432,  6.  Phillips  v.  Denver  City  Tramway 

125   A.   S.   R.   161,  15  L.R.A.(N.S.)  Co.,  53  Colo.  458,  128  Pac.  460,  Ann. 

254;  Fonda  v.  St.  Paul  City  R.  Co.,  71  Cas.  1914B  29. 

Minn.  438,  74  N.  W.  166,  70  A.  S.  R.  Note:  10  Ann.  Cas.  605. 
341;  Ashley  v.  Kanawha  Val.  Traction 
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passing  along  a  street  ear  track  has  the  right  to  assume  that  the  com« 
pany  will  have  due  regard  for  his  rights  and  when  it  sees  him  in  a 
place  of  danger  it  will  so  operate  its  cars  as  to  avoid  injuring  him.* 
Accordingly  one  who  drives  on  a  street  car  track,  not  being  a  tres- 
passer, has  the  right  to  anticipate  that  a  proper  lookout  will  be  kept 
by  those  in  charge  of  the  cars,  and  that  ordinary  care  will  be  exer- 
cised by  them  as  in  the  case  of  other  vehicles  to  avoid  running  into 
him.'  But  the  right  to  rely  on  the  exercise  of  due  care  by  the  agents 
of  the  company  does  not  relieve  a  person  from  the  exercise  of  all 
proper  care ;  it  merely  relieves  him  from  taking  extraordinary  precau- 
tions which  he  might  have  to  take  if  the  rule  were  otherwise.*  While 
each  has  a  right  to  assume  that  the  other  will  do  his  duty,  neither 
has  the  right  so  to  act  that,  if  the  other  did  not  do  his  duty,  a  colli- 
sion would  follow.'  So  one  about  to  cross  in  front  of  a  suburban 
or  interurban  car  must  use  his  or  her  faculties,  and  may  not  depend 
upon  the  compliance  by  the  operator  of  the  car  with  the  local  by-law 
relating  to  speed  .^*  And  it  is  contributory  negligence  for  a  pedes- 
trian, on  his  way  across  a  street  being  obstructed  by  a  car  on  the  far 
track  and  after  seeing  a  car  approaching  on  the  near  track,  to  turn  his 
back  to  the  latter  and  start  around  the  standing -car,  relying  upon 
those  operating  the  approaching  car  to  observe  the  speed  ordinance.*^ 
It  has  been  held  that  a  pedestrian  crossing  a  street  at  a  crossing  has 
no  more  right  to  assume  that  ah  approaching  car  will  be  so  con- 
trolled that  he  may  cross  in  safety  than  the  motorman  of  the  car 
has  to  assume  that  the  pedestrian  will  control  his  own  movements 
with  reference  to  the  car  so  that  he  will  not  be  injured.  So,  for  a 
driver  to  attempt  to  cross  in  front  of  a  car,  relying  upon  the  motor- 
man  to  lessen  his  speed  or  stop  to  avoid  a  collision,  constitutes  con- 
tributory negligence.^*  There  is,  however,  authority  to  the  effect 
that  persons  with  vehicles  passing  over  a  street  railvijay  track  and 
crossing  may  assume  that  care  will  be  U3ed  to  reduce  the  speed  of 

6.  Indianapolis  Traction,  etc.,  Co.  v.  Paul  Citv  B.  Co.,  107  Minn.  326,  120 
Kidd,  167  Ind.  402,  79  N.  E.  347,  10  N.  W.  382,  21  L.R.A.(N.S.)  887. 
Ann.  Cas.  942,  7  L.R.A.(N.S.)  143;  9.  Starek  v.  Pacific  Electric  R.  Co., 
Williamson  v.  Old  Colony  St.  B.  Co.,  172  Cal.  277,  156  Pac.  51,  L.R.A. 
li)l  Mass.  144,  77  N.  E.  655,  5  L.R.A:  1916E  58;  Volosko  v.  Interurban  St. 
(N.S.)  1081;  Ashley  v.  Kanawha  Val.  R.  Co.,  190  N.  Y.  206,  82  N.  E.  1090, 
Traction  Co.,  60  W.  Va.  306,  55  S.  E.  15  L.R.A. (N.S.)  1117. 

1016,  9  Ann.  Cas.  836.  10.  Starek  v.  Pacific  Electric  R.  Co., 

Notes:  5  LR.A. (N.S.)  1082;  L.R.A.  172  Cal.  277,  156  Pac  51,  L.R.A. 
101 7C  703.                                               .1916E  58. 

7.  Greene  v.  Louisville  R.  Co.,  119  11.  Starek  v.  Pacific  Electric  B.  Co.. 
Ky.  862,  84  S.  W.  1154,  7  Ann.  Cas.  172  Cal.  277, 156  Pac.  51,  LB.A.1916E 
1126  and  note.  58. 

8.  Creamer  v.  "West  End  St.  R.  Co.,  Note:  L.B.A.1917C  710. 
156  Mass.  320,  31  N.  E.  391,  32  A.  S.  12.  Note:  L.B.A.1917C  706. 
E.  456,  16  L.B.A.  490;  Bremer  v.  St. 

1274 


Digitized  by 


Google 


25  R.  C.  L.  STREET  RAILW ATS  |  330 

«ars  when  at  a  sufficient  distance  from  a  passing  team  or  perseo, 
so  as  to  enable  such  team  or  person  to  get  out  of  the  way.**  A 
pedestrian,  seeing  negligence  on  the  part  of  the  servants  of  a  siareet 
railway  company  in  running  its  car  to  a  public  crossing,  cannot  justify 
or  excuse  bis  assumption  of  an  obvious  risk  of  injury  in  attempting 
to  cross  on  the  ground  that  his  right  to  the  use  of  the  crossing  is  equal 
to  that  of  the  railway  company.  The  vital  question  under  such 
circumstances  is  relative  negligence,  not  relative  right.'*  A  person, 
being  familiar  with  a  rule  of  the  company  governing  the  operation 
of  its  cars  made  public,  has  the  right  to  assume  that  the  servants 
of  the  company  will  comply  with  its  terms.*'  So  a  person  alighting 
from  a  car  has  a  right  to  rely  upon  a  custom  of  the  company  to 
allow  the  passengers  ali^ting  from  its  car  time  to  cross  the  street 
to  their  place  of  destination.  But  if  there  is  no  evidenoe  to  show 
that  the  person  injured  had  any  knowledge  of  a  custom  or  rtde,  or  that 
he  placed  any  reliance  on  either,  the  violation  of  such  custom  or  rule 
cannot  be  the  basis  of  an  addon.**  According  to  some  decisions 
rules  promulgated  for  the  guidance  of  employees  in  operating  eazs 
are  for  the  purpose  of  enjoining  eaution  on  those  in  oharge  of  6axa, 
and  their  mere  existence  cannot,  as  a  rule,  abate  the  eaution  and  care 
which  in  their  absence  would  have  been  enjoined  by  common  prur 
dence  upon  other  persons."  And  one  cannot  rely  upon  compliance 
with  a  rule  of  the  instant  breach  of  which  he  has  actual  notice.** 
130.  Duty  to  Stop,  Look  and  Listen. — The  law  requires  every  per- 
son to  exercise  ordinary  care  in  approaching  a  street  crossing  traversed 
by  a  sUeet  railway  to  ascertain  whether  or  not  a  car  is  approaching 
with  which  he  might  come  in  collision  if  he  proceeded  in  his  regular 
course  to  cross  the  street  car  tracks.**  It  is  the  duty  of  a  pedestrian 
on  a  city  'street,  who  is  about  to  cross  the  track  of  a  street  railway 
company,  to  exercise  his  faculties  of  sight  and  hearing,  and  in  other 
respetta  to  take  ordinary  precautions  to  avoid  eollisico   with  the 

18.  Pilmer  v.  Boise  Traction  Co.,  14  Cas.  333. 
Idaho  327,  94  Pae.  432,  125  A.  S.  R.       18.  Note:  L.R.A.1917C  807-809. 
161,  15  L.R.A.(X.S.)   254.  19.  Little    Rock    By.,    etc.,    Co.    v. 

14.  Ki.<lol  V.  Wheeling: Traction  Co.,  Sledge,  108  Ark.  95,  158  S.  W.  109(i, 
63  W.  Va.  522,  61  S.  E.  821,  16  L.R.A.  Ann.  Cns.  1915B  682;  Chicago  Citv  R. 
(N.S.)  1123.  Co.  V.  Robinson,  127  III.  9,  18  N.  E. 

15.  Dole  V.  New  Orleans  E.,  etc,  772,  11  A.  S.  R.  87,  4  L.R.A.  126; 
Co.,  121  La.  945.  46  So.  929, 19  L.B.A.  Harden  v.  Portsmouth,  etc.,  St.  R.  Co., 
(N.S.y  623;  Hayward  v.  North  Jersey  100  Me.  41,  60  Atl.  530,  109  A.  S.  R. 
St.  R.  Co.,  74  N.  J.  L.  678,  65  Atl.  737,  476,  69  L.R.A.  300;  Williamson  v.  Old 
8  KR.A.(N.S.)  1062.  Colony  St.  R.  Co.,  191  Mass.  144,  77 

16.  Evansville  St.  R.  Co.  v.  Genb^,  N.  E.  655,  5  L.R.A.(N.S.)  1081;  Gett- 
147  Ind.  408,  44  N.  t.  311,  62  A.  S.  ler  v.  Rhode  Island  Co.,  31  R.  I.  534, 
R.  421,  37  L.R.A.  378.  77  Atl.  1088,  31  L.R.A.(N.S.)  1176. 

17.  Birmingham.  R.,  etc.,  Co.  v.  Old-       Note:  15  L.R.A. (N.S.)  259. 
ham,  141  Ala.  195,  37  So.  462,  3  Ann. 
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care.**  Even  in  jurisdictioDs  wherein  he  is  not  required  as  a  matter 
of  law  to  look  and  listen/  in  most  cases  it  will  be  necessary  for  him 
to  look  in  both  directions  for  approaching  cars  in  time  to  avoid 
injury,  to  relieve  himself  of  an  imputation  of  negligence  as  a  mat- 
ter of  fact*  Though  as  a  matter  of  law  he  .is  not  obliged  to  stop 
and  look,  it  is  his  duty  at  least  to  look  as  he  walks  on  and  not 
bliudly  plimge  into  danger."  The  crucial  principle  in  this  class  of 
cases  is  that  one  who  neglects'  to  look  for  a  car  when  there  is  an  unob- 
structed view,  just  before  entering  upon  the  track,  and  is  struck  by  a 
car  before  he  can  walk  directly  across,  is  guilty  of  a  n^plect  of  duty 
in  not  assuring  or  reassuring  himself  that  \hete  is  not  a  car  directly 
upon  him,  of  which  situation  the  fact  that  he  is  struck  is  conclusive 
proof/  But  while,  generally  speaking,  one  who  is  about  to  cross  a 
street  railway  should  both  look  and  listen  for  cars,  this  is  not  an 
inflexible  rule,  nor  is  it  to  be  enforced  with  any  such  slxictness  as  in 
cases  of  an  ordinary  steam  railway.  The  question  is  whether  men  of 
ordinary  prudence,  exercising  ordinary  care  and  prudence,  would 
have  thought  it  unnecessary  to  do  so.'  The  conditions  about  the  par- 
ticular place  of  crossing  may  be  such  as  to  demand  that  one  in  the 
exercise  of  reasonable  care  shall  not  only  look  but  also  listen.  So 
when  at  the  point  of  crossing  the  view  of  the  track  in  one  or  both 
directions  is  obstructed,  the  conditions  demand  the  exercise  of  the 
greater  caution,  and  that  a  person  crossing  be  constantly  alert  till 
safely  over.*   Persons  crossing  street  railway  tracks  in  the  city  are  not 

20.  Kansas     City-Leavenworth     B.  United  Ry.,  168  Mich.  155, 130  N.  W. 

Co.  V.  Gallagher,  68  Kan.  424,  75  Pac.  664,  L.R.A.1917C  689;  Bremer  v.  St. 

469,  64  L.R.A.  344.  Paul  City  B.  Co.,  107  Minn.  326,  120 

1.  Marden  v.  Portsmouth,  etc.,  St.  N.  W.  382,  21  L.R.A.(N.S.)  887; 
Ry.,  100  Me.  41,  60  Atl.  530,  109  A.  Zucker  v.  Whitridge,  205  N.  Y.  50,  98 
S.  R.  476,  69  L.R.A.  300.  Apd  see  in-  N.  E.  209,  Ann.  Cas.  1913D  1250,  41 
fra,  par.  131.  L.R.A.(N.S.)  683. 

2.  Little    Bock    By.,    etc.,    Co.    v.  Note:  3  Ann.  Cas.  336. 

Sledge,  108  Ark.  95,  158  S.  W.  1096,  4.  Manos  v.  Detroit  United  Ry.,  168 

Ann.    Cas.    1915B    682;    Marden    v.  Mich.    155,   130   N.   W.   664,   L.B.A. 

Portsmouth,  etc.,  St.  Ry.,  100  Me.  41,  1917C  689 

60   Atl.   530,  109   A.   S.   R    476,   69  5.  pumer  v.  Boise  Traction  Co.,  14 

L.R.A.  300;  McGeev  Consolidated  St.  jdaho  327,  94  Pae.  432,  125  A.  S.  R. 

?;  A°i=^S^r:n4'o«\'",J  ?^o^^^'  161,  15  L.R.A.(N.S.)  254;  Evansviile 

47  A.  S.  R  507,26L.R.A  300;  Manos  g^  'r  ^o.  v.  Gentry  147  Ind.  408,  44 

V.  Detroit  United  Ry.,  168  Mica.  155,  vr   1?   mi    fio  a    n    o    aoi    qt  t  d  « 

130   N.   W.    664,    L.R.A.1917C    689;  N.  E.  3II,  62  A.  S.  R.  421,  37  L.BJI. 

Zucker  v.  Whitridge,  205  N.  Y.  50,  98  ^'°-         ,  ^    ,  ,  »      » 

N.  E.  209,  Ann.  Cas.  1913D  1250,  41  ^  *•  li»«'5°7  !'  Y.J^  ~a^' ^^4'  ?» 
L.B.A.(N.S.)  683;  Ehrisman  v.  East  ,C»-' J^  ?  J.  L  454  78  Atl.  747,  32 
Harrisburg  City  Pass.  R.  Co.,  150  Pa.  L.R.A.(N.S.)  266;  Gettler  v.  Rhode 
St.  180,  24  Atl.  596,  17  L.R.A,  448.       Island  Co.,  31  B.  I.  534,  77  Atl.  1088, 

3.  Evansviile  St.  R.  Co.  v.  Gentry,  31  L.R.A.(N.S.)  1176;  Blake  v.  Rhode 
147  Ind.  408,  44  N.  E.  311,  62  A.  S.  R.  Island  Co.,  32  R.  I.  213,  78  AtL  834, 
421,  37  L.R.A.  378:  Manos  v.  Detroit  Ann.  Cas.  1912D  852. 
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obliged  to  stop,  as  well  as  look  and  listen,  before  crossing  such 
tracks,  unless  Uiere  is  some  circumstance  wjiich  would  make  that 
ordinarily  prudent'  Still  under  some  conditions  it  may  be  neces- 
sary for  a  person  about  to  cross  the  track  to  stop,  as  well  as  to  look 
and  listen.  So  when  the  view  of  one  track  is  obstructed  by  a  car 
on  a  parallel  track  which  is  in  close  proximity  to  the  traveler,  com- 
mon prudence  demands  that  the  traveler  hesitate  till  the  view  obstruct- 
ing car  has  moved  on.*  If  at  the  time  the  pedestrian  should  have 
looked  the  car  was  at  such  a  distance  that  it  would  not  have  been 
negUgence  to  pass  in  front  of  it,  his  failure  to  look  and  discover 
the  car  does  not  render  him  guilty  of  negligence.*  And  the  failure 
to  look  and  listen  will  be  held  immaterial  where  the  circumstances 
of  the  accident  were  such  that,  if  the  plaintiff  had  seen  the  car,  he 
would  not  have  been  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  attempting  to  cross  in  front  of  it.  The  rule  requiring 
persons  intending  to  cross  electric  railway  tracks  to  look  and  listen 
before  attempting  to  do  so  is  applied  with  equal  strictness  to  persons 
afflicted  by  blindness  or  deafness;  and,  by  reason  of  such  affliction, 
such  persons  will  be  held  to  that  higher  degree  of  care  which  their 
infirmity  requires  them  to  exercise  in  order  to  guard  against  the 
dangers  incident  to  the  crossing  of  street  railway  tracks.** 

131.  Failure  to  Look  and  Listen  as  Njegligence  Per  Se. — ^With 
the  introduction  of  the  electric  railway  into  our  transit  system,  and 
of  the  almost  innumerable  accompanying  accidents,  every  effort 
was  made  by  the  electric  railway  companies  to  induce  the  courts  to 
apply  to  the  crossing  of  electric  railway  tracks  the  familiar  rule  appli- 
cable to  the  crossing  of  the  tracks  of  steam  railroads,  namely,  that 
those  intending  to  cross  shall  first  stop,  look,  and  listen,  for  a 
failure  to  do  which  they  are  in  law  guilty  of  such  contributory  neg- 
ligence as  precludes  a  recovery  for  injuries  received  in  a  collision 
with  a  train,  caused  by  defendant's  negligence.  There  was  a  dis- 
position among  the  earliest  cases  to  adopt  that  nile,  but  a  considera- 
tion of  the  fundamental  differences  between  an  electric  railway  and  a 
.steam  railroad  has  led  almost  every  court  in  the  country  before  which 
the  question  has  arisen  to  discountenance  the  rule  applied  to  the 

7.  Evanatville  St.  R.  Co.  v.  Gentry,  (N.S.)  729;  Ebrkman  v.  East  Harris- 
147  Ind,  408,  44  N.  E.  311,  62  A.  S.  R.  burg  City  Pass.  R.  Co.,  150  Pa.  St. 
421,  37  L.R.A.  378;  Marden  v.  Ports-  180,  24  Atl.  596,  17  L.R.A.  448;  Olms- 
month,  etc.,  St.  Ry.,  100  Me.  41,  60  laer  v.  Pittsbui^,  etc..  Traction  Co., 
Atl.  630,  109  A.  S.  R.  476,  69  L.R.A.  168  Pa.  St.  519,  32  Atl.  50,  47  A.  S. 
300;  Bremer  v.  St.  Paul  City  R.  Co.,  R.  901;  Gettler  v.  Rhode  Island  Co., 
107  Minn.  326,  120  N.  W.  382,  21  31  R.  I.  534,  77  Atl.  1088,  31  L.R.A. 
L.R.A.(N.S.)   887.  (N.S.)  1176. 

8.  Homstein    v.    United    Rys.    Co.,  Note:  15  L.R.A. (N.S.)  258. 
195  Mo.  440,  92  S.  W.  884,  113  A.  S.  9.  Note:'  3  Ann.  Cas.  336. 

R.  693.  6  Ann.  Cas.  699,  4  L.R.A.      10.  Note:  15  L.R.A. (N.S.)  257. 
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latter  as  applicable  to  the  former,*^  thou^  there  are  a  few  decisions 
to  the  contrary.^'  It  seems  that  the  rule  of  "stop,  look  and  listen,"  an 
impassable  barrier  in  the  way  of  recovery  in  cases  where  it  has  not 
been  observed,  has  never  formed  part  of  Eng^isih  or  Canadian  law. 
Each  case  with  its  attendant  circumstances  has  been  dealt  with  in- 
dependently of  such  rule,  though  elements  in  it  may  have  formed 
part  of  the  basis  acted  on  in  many  casea.^*  But  while  the  courts  are 
almost  at  one  in  repudiating  the  "stop,  look  and  listen"  rule  as  apphed 
to  electric  railways,  they  are  not  agreed  as  to  exactly  what  rule  is 
applicable  to  a  failure  to  look  and  listen  before  attempting  to  cross 
the  track,  of  such  a  railway.**  According  to  the  view  prevailing 
in  many  jurisdictions!,  whether  under  the  caioumstances  it  is  the 
duty  of  a  person  to  look  and  listen  for  the  approaching  car  is  a 
question  of  fact  and  not  of  law,^'  and  a  pedestrian's  failure  to  look 
and  listen  before  crossing  a  street  railway  track  is  not  ordinarily 
negligence  per  se.**  If,  howev«,  the  failure  to  look  or  listen  in  a 
particular  case  is  such  palpable  negligence  as  to  leave  no  room  for  a 
reasonable  difference  of  opinion,  it  may  become  negligence  as  a 
matter  of  law.*'    In  opposition  to  the  view  above  stated  the  courts 

11.  Note:  15  L.B.A.(N.S.)  255.  SneU,  84  Ohio  St.  197,  43  N.  E.  207, 

12.  Hoebel  Crescent  City  B.  Co.,  49  32  I*B.A.  276;  Hull  v.  Ogden  City  St. 
La.  Ann.  1302,  22  So.  330,  "38  L.B-^  B.  Co.,  13  Utah  243,  44  Pac  1046,  57 
708.  A.  S.  B.  726. 

Note:  15  L.B.A.(N.S.)  264.  Notes:  3  Ann.  Cas.  334;  Ann.  Cas. 

And  see  sopra,  par.  130.     '  1916B  691. 

IS.  Long  V.  Toronto  B.  Co.,  60  Can.  16.  Little  Book  By.,  etc,  Co.  v. 
Sup.  Ct.  224,  Ann.  Cas.  1915A  203  and  Sledge,  108  Ark.  95, 158  8.  W.  1096, 
note.  Ann.  Cas.  1915B  682  and  not«;  Pilmer 

Note:  Ann.  Cas.  1915B  695.  v.  Boise  Traction  Co.,  14  Idaho  327,  94 

14.  Note:  15  L.B.A.(N.S.)  256.         Pae.  432,  125  A.  S.  B.  161,  15  L.B.A. 

15.  Pilmer  v.  Boise  Traction  Co.,  14  (N.S.)  254;  Chicago  City  B.  Co.  v. 
Idaho  327,  94  Pae,  432,  125  A.  S.  B.  Eobinson,  127  lU.  9,  18  N.  E.  772,  11 
161,  15  L.B.A.(N.S.)  254;  Chicago  A.  S.  B.  87,  4  L.B.A.  126;  Chicago, 
City  B.  Co.  V.  Bobinson,  127  HI.  9, 18  etc.,  B.  Co.  v.  Wanio,  230  111.  530,  82 
N.  E.  772,  11  A.  S.  B.  87,  4  L.B.A.  N.  E.  821,  15  L.B.A.(N.S.)  1167; 
126;  Evansville  St.  B.  Co.  v.  Gentry,  Stack  v.  East  St.  Louis,  etc.,  B  Co., 
147  Ind.  408,  44  N.  E.  311,  62  A.  S.  B.  245  111.  308,  92  N.  E.  241, 137  A.  S.  R. 
421,  37  L.B.A.  378;  Harden  v.  Ports-  318;  Evansville  St.  B.  Co.  v.  Gentry, 
mouth,  etc.,  St.  By.,  100  Me.  41,  60  147  Ind.  409,  44  N.  E.  311,  62  A.  S.  R. 
.Atl.  530,  100  A.  S.  B.  476,  69  L.B.A.  421,  37  L.BA.  378;  Marden  v.  Port»- 
300;  Garrily  v.  Detroit  Citizens'  St.  B.  mouth,  etc.,  St  By.,  100  Me,  41,  60 
Co.,  112  Mich.  369,  70  N.  W.  1018,  37  Atl.  530,  109  A.  S.  B.  476,  69  L.BA. 
L.B.A.  529;  Morris  v.  St.  Paul  City  B.  300;  Morris  v.  St.  Paul  City  B.  Co., 
Co.,  105  Minn.  276,  117  N.  W.  600,  17  105  Minn.  276,  117  N.  W.  500,  17 
L.B.A.(N.S.)  598;  Bremer  v.  St.  Paul  L.B.A.(N.S.)  598;  Bremer  v.  St.  Paul 
City  B.  Co.,  107  Minn,  326, 120  N.  W.  City  B.  Co.,  107  Minn.  326, 120  N.  W. 
382,  21  LB.A.(N.S.)  887;  Consolidat-  382,  21  LB.A.(N.S.)  887. 

ed  Traction  Co.  v.  Scott,  58  N.  J.  Ti.      Note:  3  Ann.  Cas.  334. 
682,  34  Atl.  1094,  55  A.  8.'  E.  620,  33       17,  Creamer  v.  West  End  St.  B.  Ca, 
Ii.B.A.  1^2;  Cincinnati  8t.  B.  Co.  v.  156  Mass.  320,  31  N.  E.  391,  32  A.  8. 
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of  a  number  of  the  states  have  adopted  the  role  that  the  failure  of  a 
pedestrian  to  look  and  listen  before  crossing  a  street  railway  track  is 
as  a  matter  of  law  such  contributory  negligence  as  will  preclude  a 
recovery.**  These  courts  base  their  holding  on  the  ground  that  there 
is  quite  as  much  danger  to  be  apprehended  from  stepping  on  street 
car  tracks,  where  the  cars  are  run  by  electricity,  at  a  rapid  rate,  and 
at  short  intervals,  as  there  is  from  stepping  on  the  steam  railroad 
tracks,  where  the  cars  do  not  run  as  often,  and  that  consequently 
common  prudence  requires  increased  care  on  the  part  of  the  ped^trian 
in  proportion  to  the  dangers  to  be  apprehended.** 

132.  Place  for  and  Extent  of  Looking. — ^Under  the  rule  that  the 
pedestrian's  failure  to  look  and  listen  is  negligence  as  a  matter  of 
law,  it  has  been  said  that  he  must  exercise  this  caution  when  within 
an  immediate  proximity  to  the  track,**  and  it  is  not  sufficient  that 

R.  456,  16  L.R.A.  490;  Manos  v.  De-  L.R.A.(N.S.)  519;  Flynn  v.  Pittsbui^ 

troit  United  Ry.,  168  Mich.  155,  130  Rys.  Co.,  234  Pa.  St.  335,  83  Atl.  207, 

N.  W.  664,  L.R.A.1917C  689;  Bremer  39  L.R.A.(N.S.)  1055;  Price  v.  Rhode 

V.  St.  Paul  City  B.  Co.,  107  Minn.  326,  Island  Co.,  28  R.  I.  220,  66  Atl.  200, 

120  N.  W.  382,  21  L.R.A.(N,S)  887.  125  A.  S.  R.  736;  Oettler  v.  Rhode  Is- 

Notes:  15  L.R.A.(N.S.)  260;  3  Ann.  land  Co.,  31  R.  I.  534,  77  Atl.  1088, 

Cas.  334,  335;  Ann.  Cas.  1915B  692.  31  L.RA..(N.S.)  1176;  Blake  v.  Rhode 

18.  Binningham  R.,  eta,  Co.  v.  Old-  Island  Co.,  32  R.  I.  213,  78  Atl.  834, 

ham,  141  Ala.  195,  37  So.  452,  3  A^n.  Ann.  Cas.  1912D  862;  Riedd  v.  Wheel- 

Cas.  333  and  note;  Bofill  v.  New  Or-  ing  Traction  Co.,  63  W.  Va.  622,  61 

leans  Ry.,  etc.,  Co.,  135  La.  996,  66  So.  S.    E.    821,    16    L.B.A.(N.S.)    1123; 

339,    L.R.A.1915C    419;    Hoeteel    v.  Tesch  v.  Milwaukee  Electric  Ry.,  etc., 

Crescent   City   R.   Co.,  49  La.   Ann.  Co.,  108  Wis.  593,  84  N.  W.  823,  53 

1302,  22  So.  330,  38  L.R.A.  708;  State  L.R.A.  618. 

V.   Cumberland,  etc..  Electric  R.  Co.,  Notes:   15  L.R.A. (N.S.)    256,   257; 

106  Md.  529,  68  Atl.  197,  16  L.R.A.  Ann.  Cas.  1915B  693. 

(N.S.)  297;  MdGee  v.  Consolidated  St.  19.  Hoelzel  v.  Crescent  City  R.  Co., 

R.  Co.,  102  Mich.  107   60  N.  W.  293,  4B   La.    Ann.   1307,  22   So.   330,   38 

*7  A.  S,  R.  507,  26  L.R.A.  300;  Horn-  L.R.A.  708;  State  v.  Cumberland,  etc., 

stein  V.  United  Rys.  Co.,  195  Mo.  440,  Electric  R.  Co.,  106  Md.  529,  68  Atl. 

92  S.  W.  884, 112  A.  S.  R.  693,  6  Ann.  197,  16  L.R.A.(N.S.)  297;  Homstein 

Cas.  699,  4  L.R.A.(N.S.)  729;  Buzby  v.  United  Rys.  Co.,  196  Mo.  440,  92  S. 

V.  Philadelphia  Traction  Co.,  126  Pa.  W.  884,  113  A.  S.  R.  693,  6  Ann.  Cas. 

St.  559,  17  Atl.  895,  12  A.  S.  R.  919;  699,  4  L.R.A.(N.8.)  729. 

Carson  V.  Federal  St.,  etc.,  R.  Co.,  147  Note:  Ann.  Cas.  1915B  694. 

Pa.  St.  219,  23  Atl.  369,  30  A.  8.  R.  20.  Bofill  v.  New  Orleans  Ry.,  *tc., 

727,  15  L.B.A.  267;  Ehrisman  v.  East  Co.,  135  La.  996,  66  So.  339,  L.R'.A. 

Harrisbnrg  City  Pass.  R.  Co.,  150  Pa.  1915C  419;  McGee  v.  Consolidated  St. 

St.  180,  24  Atl.  596,  17  L.R.A.  448;  R.  Co.,  102  Misc.  107,  60  N.  W.  293, 

Omslaer   v.   Pittsburg,   etc.,   Traction  47  A.  S.  R.  507,  26  L.R.A.  300 ;  Flynn 

Co.,  168  Pa.  St.  519,  32  Atl.  50,  47  A.  v.  Pittsburg  Rys.  Co..  234  Pa.  St.  335, 

S.  R.  901;  McCracken  T.  Consolidated  83  Atl.   207,  39  L.R.A. (N.S.)    1055; 

Traction  Co.,  201  Pa.  St.  378,  50  Atl.  Gettler  v.  Rhode  Island  Co.,  31  R.  I. 

830,  88  A.  S.  K.  814;  Keenan  v.  Un-  534.   77  Atl.   1088.   31   L.R.A. (N.S.) 

ion  Traction  Co.,  202  Pa.  St.  107,  51  1176;    Tesch    v.    Milwaukee    Electric 

Atl.  742,  58  L.B.A.  217;  Yersaek  v.  Ry.,   etc..   Co.,  108  Wis.  593,  84  N. 

Lackawanna,  etc.,  R.  Co..  221  Pa.  St.  W.  823,  53  L.R.A.  618. 

493,  70  Atl.  837,  128  A.  S.  R.  746,  IS  Note:  Ann.  Cas.  1915B  695. 
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he  looks  some  time  before  attempting  to  cross.*  But  it  has  been  held 
that  if  Jie  pedestrian  looks  when  on  the  sidewalk  and  sees  a  car  which 
is  at  such  a  distance  that  it  would  not  be  negligence  to  pass  in  front  of 
it  if  the  Car  were  properly  operated,  his  failure  again  to  look  for  the 
car  is  not  negligence  as  a  matter  of  law.'  If  the  person  intending  to 
cross  looks  at  firet  and  finds  his  view  is  not  clear,  he  is  bound  to  keep 
on  looking,  and  not  try  to  cross  the  tracks  until  he  can  see  his  way  is 
free  from  danger.'  The  fact  that  one,  after  looking  along  the  track  of 
a  street  railway  and  seeing  no  car  approaching,  drove  from  one  hun- 
dred and  twenty  to  one  hundred  and  forty  feet  without  again  looking, 
does  not  establish  his  cQntributory  negligence  as  a  matter  of  law,  but 
the  question  is  for  the  jury.*  But  it  has  been  held  that  the  failure  of 
one  driving  or  operating  a  vehicle  to  make  further  observation  of 
an  approaching  car  constituted  contributory  negligence  where,  know- 
ing that  a  car  was  approaching  a  short  distance  behind,  he  turned 
across  without  looking  at  the  car  as  he  did  so.*  Of  course  the 
circumstances  may  be  such  that  it  cannot  be  said  as  matter  of  law 
that  one  about  to  drive  across  street  car  tracks,  ahead  of  a  car  which 
he  has  observed,  is  guilty  of  contributory  negligence  in  failing  to 
make  further  observation  at  the  last  possible  moment  before  reach- 
ing a  place  of  danger.'  A  user  of  the  street  is  not  necessarily  required 
to  look  the  whole  length  of  the  visible  track  to  see  if  a  car  is  coming, 
but  alodg  the  track  far  enough  to  warrant  an  ordinarily  careful  and 
prudent  man,  having  in  mind  his  own  safety,  imder  like  circum- 
stances, to  conclude  that  no  car  was  in  such  proximity,  if  properly 
managed,  as  to  endanger  his  safety  in  crossing. '- 

In  Canadfi  the  courts  have  on  sever-  IkR.A.(N.S.)    266;   Zueker  v.   Whit- 

al  occasions  refused  to  support  a  jndg-  ridge,  205  N.  T.  50,  98  N.  K  209, 

ment  in  favor  of  a  pedestrian  for  in-  Ann.    Cas.    1913D    1250,    41    LJt.A. 

jury   sustained   in   crossing   a   street  (N.S.)   683;  QeUler  v.  Rhode  Island 

railway,  it  appearing  that  the  pedes-  Co.,  31  R.  L  634,  77  AtL  1088,  31 

trian   contributed   to  the  accident  in  L.R.A.(N.S.)  1176. 

failing  to  keep  a  lookout  for  an  ap-  Note:  3  Ann.  Cas.  336. 

preaching  car.    Ann.  Cas.  1915B  696  4.  Carrahar  ▼.  Boston,  etc.,  St.  R. 

note.  Co.,  198  Mass.  549,  85  N.  E.  162,  126 

1.  McOee   v.   Consolidated   St.    R.  A.  S.  R.  461. 

Co.  102  Mich.  107,  60  N.  W.  293,  47  6.  Smith   v.   Connectieut   Ey.,  etc., 

A.  S.  R.  507,  26  LJLA.  300;    Ehris-  Co.  80   Conn.   268,   67  AU.   888,  17 

man  v.  East  Haxrisbui^g  City  Pass  K.  L.R.A.{N.S.)  707. 

Co.,  150  Pa.  St.  180,  24  Atl.  596,  17  Note:  L.^.A.  1917C  695. 

L.R.A,  448;  Keenan  v.  Union  Trac  6.  Note:  L.R.A.1917C  699. 

tion  Co.  202  Pa.  St.  107,  51  Atl.  7^,  7.  Harden  v.  Portsmouth,  etc.,  St. 

58  L.R.A.  217.  Ry.,  100  Me.  41,  60  Atl.  530,  109  A. 

Notes:  15  L.R.A. (N.S.)  258;  L.R.A,  S.   R.  476,  69  L.R.A.   300;   Newark 

1917C  697;  3  Ann.  Cas.  336.  Pass.  R.  Co.  v.  Block,  55  N.  J.  L.  605, 

2.  Note:  3  Ann.  Cas.  336.  27  AtL  1067,  ^  L.R,A.  374. 

3.  Hackney  V.  West  Jersey,  etc.,  R.  Notes:    15    L.R,A.(N.S.)    257;    3 
Co.,  78  N.  J.  L.  454,  78  Atl.  747,  32  Ann,  Ces.  336, 
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133.  Ctoning  Track  at  Street  Intersection. — A  peroon  about  to 
«]ro99  the  track  of  a  street  railway  at  a  street  crossing  is  bound  to 
exercise  care  proportioned  to  the  danger  to  be  avoided  and  the  conse- 
quences which  might  reeult  from  want  of  it,  conforming  in  amount 
and  degree  to  the  particular  circumstances  surrounding  him ;  but  it  is 
only  ordinary  care  which  is  required,  that  which  might  reasonably  be 
expected  of  persons  of  ordinary  prudence.*  The  degree  of  care  is  to 
be  measured  by  the  correlative  duty  of  the  street  car  in  approaching 
the  same  junction,*  and  the  fact  that  the  collision  occurred  at  a 
street  intersection  is  to  be  considered  in  determining  whether  the 
injured  person  exercised  reasonable  care.**  The  pedestrian's  duty 
is  to  be  considered  in  connection  with  his  justified  presumption  that 
the  street  car  company,  having  no  priority  of  way,  will  be  careful, 
especially  at  a  crossing.**  But  though  a  pedestrian  has  an  equal  right 
with  a  street  railway  company  to  the  use  of  a  public  crossing,  he 
cannot  enter  thereon  without  taking  any  precautions  for  his  safety, 
merely  because,  at  the  instant  of  his  entry,  it  is  not  actually  occupied 
by  a  car;  for,  in  view  of  physical  differences  between  the  parties,  this 
would  give  him  a  superior  right.*'  If  a  traveler  approaching  a 
crossing  in  the  exercise  (^  olrdinary  care  can  see  that  a  colli»on 
with  an  approaching  car  is  inevitable  or  highly  probable  unless  the 
motorman  stops  the  oar,  then  it  is  the  duty  of  the  traveler  to  stop 
and  let  the  car  pass  before  endeavoring  to  cross,  so  as  not  to  delay 
or  impede  its  passage,**  and  one  who  attempts  to  cross  a  street  at 
«  a  public  crossing  ahead  of  a  street  car,  when  the  danger  is  so  obvious 
that  reasonable  men  could  not  differ  in  opinion  about  it,  assumes  the 
risk  of  injury.**  But  one  who  starts  across  a  street  ahead  of  a  car 
which  he  sees  approaching  when  he  would  ordinarily  have  sufficient 
time  to  cross,  but  is  unexpectedly  delayed  upon  the  track  so  that 
he  fe  struck,  cannot,  as  matter  of  law,  be  said  to  have  been  guilty  of 
contributory  negligence.  When  one  about  to  cross  street  car  tracks 
at  a  crossing  sees  a  'car  approaching;  he  may  rely  to  some  extent 
upon  the  stopping  of  the  car  at  that  place  in  accordance  with  or- 

8.  Cincinnati   St.   R.   Co.  v.   Snell,   L.R.A.(KS.)  1123. 

54  Ohio  St.  197,  43  N.  E.  207,  32  18.  Little   Rock    Ry.,    etc.,    Co.    ▼. 

L.R.A.  276.  Sledge,  108  Ark.  95,  158  8.  W.  KM, 

9.  Marfkn  v.  Portsmouth,  etc.,  St.  Ann.  Cas.  1915B  682;  Boflll  v.  New 
Ry.,  100  Me.  41,  60  Atl.  530,  109  A.  Orleans  Ry.,  etc,  Co.,  135  La.  996, 
S.  R.  476,  69  L.R.A.  300.  66  So.  339,  LR.A.1915C  419. 

10.  Note:  L.R.A.1917C  700.  14.  Montgomery    v.    lAnsing    Citv 

11.  Bremer  v.  St.  Paul  City  R.  Co.,  Electric  R.  Co.,  lOS'  Mich.  46,  61  N. 
107  Minn.  326.  120  N.  W.  382,  21  W.  543.  29  L.R.A.  287;  Riedel  v. 
L.R.A.(N.S.)  887.  Wheeling   Traction    Co.,    63   W.    Va. 

12.  Riedel  v.  WTieeling  Traction  522,  61  S.  E.  821,  16  L.R.A,(N.S.) 
Co.,  63  W.  Va.  522,  61  S.  E.  821,  16  1123. 
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dinance  «*r  custom.*'  So  where  a  person  is  struck  while  crossing 
the  tracks  for  the  purpose  of  reaching  the  proper  place  to  board  the 
<!ax,  after  giving  the  signal  to  stop,  or  under  such  circumstances 
that  he  is  justified  in  presuming  the  motorman  will  stop  the  car,  it  is 
generally  held  that  he  is  not  guilty  of  contributory  negligence  as  a 
matter  of  law.**  Some  courts  have  held  that  one  who  is  crossing 
street  car  tracks  at  a  street  intersection  and  reaches  the  crossing 
ahead  of  a  car  has  a  right  to  act  upon  the  assumption  that  the 
motorman  will  recognize  his  prior  right  to  eross,*'  but  other  courts 
have  taken  a  different  view.  Thus  it  has  been  held  that  a  mail  car- 
rier who  was  struck  while  looking  at  a  car,  apparently  relying  on  the 
jight  of  way  given  to  mail  wagons,  was  guilty  <rf  contributory 
negligence.** 

134.  Going  Around  End  of  Car. — ^Beyond  stating  that  a  street  rail- 
way company  is  bound  to  stop  its  cars  at  crossings  long  enough  to 
permit  passengers  to  get  on  and  off  with  safety,  and  that  the  servants 
in  charge  of  an  approaching  car  on  the  other  track  are  boimd  to 
govern  their  conduct  accordingly  and  to  exercise  reasonable  care  for 
the  safety  of  passengers  alighting,  and  that  such  passengers  are  bound 
to  exercise  due  diligence  for  their  own  safety  and  cannot  rush 
blindly  around  the  end  of  the  car  and  onto  the  other  track  without 
making  any  effort  to  ascertain  whether  or  not  a  car  is  approach- 
ing,— no  general  rules  can  be  laid  down  as  to  when  a  passenger  who, 
upon  alighting  and  passing  around  the  end  of  the  car,  is  injured  by  a 
car  on  the  other  track,  may  recover,  since  each  case  must  be  judged 
by  its  own  particular  facts.  Ordinarily  the  question  of  the  negli-* 
gence  of  the  street  railway  company  and  the  contributory  negligence 
of  the  passenger  will  be  left  to  the  jury.**  The  difficulty  in  this  class 
of  cases  lies,  not  in  the  ascertainment  of  the  governing  principle 
of  law,  but  in  its  application  to  the  facts  of  the  particular  case.  The 
facts  and  circumstances  of  one  case  are  generally  so  different  from 
those  of  another  that  the  decision  of  the  one  furnishes  no  rule  for  the 
determination  of  another.**  It  may  be  stated,  however,  as  the  general 
rule  that  a  person  who,  upon  alighting  from  a  street  car,  passes 
around  the  rear  end  of  the  car  without  looking  for  a  car  approach- 
ing from  the  opposite  direction  on  the  parallel  track,  and  is  struck 
by  such  car  and  killed  or  injured,  is  guilty  of  contributory  negligence 
which  will  defeat  a  recovery  for  the  injury,*  unless  he  has  knowledge 

16.  Note:   L.R.A.1917C   702,  706.     Co.,  116  Ark.   125,  172  S.  W.  843, 

16.  Simoneau  v.  Pacific  Electric  R.   L.R.A.1915D  1021. 

Co.,  166  Cal,  264,  136  Pae.  544,  49  Note:  L.R.A.1917C  712. 

L.R.A.(N.S.)   737.  19.  Note:  4  L.E.A.(N.S.)  731. 

Note:  22  L.B.A.(N.S.)  229.  20.  Note:  6  Ann.  Cas.  705. 

17.  Note:  L.R.A.1917C  711.  1.  Birmingham  R.,  etc.,  Co.  v.  Old- 

18.  Bain  t.  Ft.  Smith  Light,  etc.,  hem,  141  Ala.  19o>  37  So.  452,  3  Ann. 
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of  and  may  rely  npon  some  custom  or  regulation  of  the  street  rail- 
way in  reference  to  the  operation  of-  cars  which  renders  such  precau- 
tion unnecessary.'  It  has  also  been  held  that  it  is  contributory 
negligence  barring  a  recovery  for  a  passenger,  on  alighting  from  an 
electric  street  oar  and  passing  to  the  rear  thereof,  to  attempt  to  cross 
a  parallel  track  before  the  car  from  which  he  has  alighted  has 
moved  forward  sufficiently  to  give  him  an  unobstructed  view  of  car* 
coming  from  the  opposite  direction  on  the  parallel  track,  though 
he  looks  and  lirtens  in  vain  before  crossing.*  The  negligence  of  the 
servants  in  charge  of  a  street  car  approaching  a  car  which  has  stopped 
at  a  crossing  or  station  to  permit  passengers  to  alight,  in  passing  at 
too  high  a  rate  of  speed,  or  in  failing  to  come  to  a  stop  or  sound  warn- 
ings, does  not  absolve  a  passenger  alighting  from  the  stationary  car 
and  desiring  to  cross  the  other  track  from  the  duty  to  exercise  vigilance 
for  his  own  safety.*  But  such  negligent  act  of  the  company  is  to  be 
considered  in  determining  whether  his  conduct  was  such  as  an  or- 
dinarily prudent  man  might  have  adopted  under  the  circumstances, 
which  question  may  properly  be  submitted  to  the  jury.*  And  the 
negligence  of  a  street  railway  company  in  operating  a  car  on  one  of 
its  tracks  at  an  unsafe  rate  of  speed  while  passengers  we^e  alighting 
from  a  car  on  the  parallel  track  has  frequently  been  considered  the 
proximate  cause  of  an.  injury,  rather  than  the  want  of  caution  on  the 
part  of  an  aUghting  passenger  who  went  around  the  rear  of  his  car  and 
was  struek  by  the  approaching  oar.* 

135.  Crocsiiig  Tra<A  in  Fnwt  of  Car  Seen  Approaching. — There 
is  no  law  at  principle  of  law,  or  of  reason,  which  coAfines  foot  passen- 
gers to  particular  crossings.  Such  a  restriction  would  be  very  incon- 
venient and  annoying.  The  street  should  be  kept  in  such  conditirai 
that  foot  passengers  may  be  able  to°  cross,  with  a  reasonable  degree  of 
safety,  using  proper  .care  themselves,  at  any  and  all  places.''  Whether 

Cas.  333;  Baltimore  Traction  Co.  v.  Co.,  75  N.  J.  L.  824,  69  AtL  180,  127 

Helms,  84  Md.  515,  36  Atl.  119,  36  A.  S.  R.  834. 

L.R.A.  215;  Creamer  v.  West  End  St  Note:  3  Ann.  Cas.  335. 

R.  Co.,  156  Mass.  320,  31  N.  E.  391,  4.  Shnler  v.   Nprth  Jersey  St.  R. 

32  A.  S.  R.  456,  16  L.R.A.  490;  Bus-  Co.,  75  N.  J.  L.  82^  69  AtL  189,  127 

by  V.  Philaddphia  Tractim  Co.,  126  A.  S.  R.  834. 

Pa.  St.  559,  17  AtL  895,  12  A.  S.  R.  Note:  4  L.R.A.(N.S.)  730. 

919.  5.  Stack  ▼.  East  St.  Louis,  etc.,  R. 

Notes:  4  L.R.A.(N.S.)  733;  6  Ann.  Co.,  245  Hi.  308,  92  N:  B.  241,  137 

Cas.  705.  A.  S.  R.  318. 

2.  Birmingham  R.,  etc.,  Co.,  v.  Old-  6.  Note:  6  Ann.  Cas.  706. 

ham,  141  Ala.  195,  37  So,  452,  3  Ann.  7.  Foster  v.  Onrtis.  213  Mass.  79, 

Cas.  333.  99  N.  E.  961.  Ann.  Cas.  191813  1116, 

3.  Horstein  v.  United  Rys.  Co.,  195  42  L.R.A.fN.S.)  1188.  And  soe  gen- 
Mo.  440,  92  S.  W.  884,  113  A,  S.  R.  erally,  Highways,  voL  13;  p.  468  et 
693,  6  Ann.  Cas.  699,  4  L.R.A.  (N.  S.)  seq. 

729:  Shuler  v.  North  Jersey  St.  R. 
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crossing  a  street  oar  track  in  front  of  an  approaching  oar  which 
the  injured  person  saw  and  knew  was  approaching  him  is  negligence 
must  depend  on  the  circumstances  of  the  particular  case.  It  can- 
not be  said  that  because  a  person  can  see  a  car  several  hundred 
feet  away,  coming  in  the  direction  of  the  point  where  he  expects 
to  cross  the  track,  he  has  to  stand  and  wait  until  the  car  has  passed. 
In  a  populous,  active. business  city  it  would  be  an  anomaly  to  bold 
that  every  traveler,  in  endeavoring  to  cross  a  street  car  track,  must 
look  and  listen  for  a  car,  and  if  he  can  hear  or  see  one  distantly 
approaching  he  must  wait  until  the  car  has  passed  before  attempt- 
ing td  cross  the  track.  This  is  certainly  not  required.*  All  that  is 
required  is  that,  in  view  of  all  the  circumstances,  a  person  about 
to  cross  ahead  of  an  observed  car  shall  exercise  reasonable  care.*  The 
ordinary  traveler  has  the  right  of  way  in  crossing  a  street  car  trade 
in  advance  of  an  approaching  car,  if,  calculating  reasonably  from 
the  standpoint  of  a  person  of  ordinary  care  and  intelh^ence  so  cir- 
cumstanced, he  has  sufficient  time,  proceeding  reasonably,  to  clear 
the  track  without  retarding  the  movement  of  the  car  if  its  rate  of 
speed  is  lawful;  and  if  it  turns  out  that  he  has  miscalculated,  he  i» 
not  chargeable  with  want  of  ordinary  care.  If,  however,  a  person 
about  to  cross  a  street  car  track  observes  a  car  that  is  coming  towards 
him  at  an  unreasonable  rate  of  spe&d,  or  if  in  the  exercise  of  ordinary 
care  he  ought  to  observe  it,  such  caxe  requires  him  to  take  that  into 
consideration  in  determining  the  probability  of  his  being  able,  pro- 
oeeding  reasonably  under  the  circumstanoes,  to  dear  the  Ijrack  and 
«void  being  injured  by  a  coUisiMi  with  the  car.**  If  a  car  is  such  a 
distance  from  a  pedestrian  that  he  has  ample  tim^  to  cross  if  it  is 
run  at  the  usual  speed,  it  cannot  be  said  as  mai4er  of  law  that  he 
is  ne^igent  in  going  across  the  tracks."  It  is  very  difficult,  if  not 
impossible,  to  judge  the  speed  of  an  approaching  car  in  the  dark, 
when  the  only  thing  visible  is  the  headlight;  and  where  one  driving 
along  a  street  car  track  at  night  turned  to  cross  to  the  other  ade  of 
the  street,  after  seeing  the  lights  of  an  approaching  car  and  having 
misjudged  the  distance  as  well  as  the  velocity  of  the  car,  the  circum- 
stances'being  such  that  he  might  easily  have  been  misled  as  to  them, 
and  the  car  was  moving  with  unnecessary  and  reckless  speed,  it  was 

8  Ashley  v.  Kanawha  Val.  Trac  Co.  v.  Gallagher,  68  Kan.  424,  75  Pac 
tion  Co.,  60  W.  Va.  306,  55  S.  E.  469,  64  L.R.A.  344;  Tesch  v.  Mflwau- 
1016    9  Ann    Cas.  836.  ka*  Electric  Ry.,  etc.,  Co.,  108  Wis. 

Note     l!r.A  1917C  693.  593.  84  N.  W.  823,  53  L.R.A.  618. 

9  Kansas  City-Leavenworth  R.  Co.  Note:  L.R.A.1917C  694.  ^  ^  ^^ 
V  Gallaeber.  68  Kan.  424,  75  Pa«.  11.  Wolf  v.  City,  etc.,  R.  Co.,  50 
l69  64  L.R.A.  m  0«.  64,  85  Pac.  620,  91  Pac.  460,  15 

Note-  Tj.R.A.1917C  693.  Ann.   Cas.   1181. 

10.  Kansas     City-Leavenworth     R.       Note:  L.R.A.1917C  709. 
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held  that  the  question  of  contributory  negUgeace  was  for  the  jury.** 
However,  where  a  foot  passenger  walks  or  steps  directly  in  front  of 
an  approaching  oar,  and  is  struck  at  the  instant  be  sets  his  foot 
betwieen  the  rails,  there  is  but  one  inference  which  can  reasonably 
be  drawn  from  that  fact,  and  that  is  the  inference  of  contributory 
negligen<!e.*'  So  it  has  been  held  that  stepping  from  a  street  car 
which  ia  slowing  up,  in  front  of  an  electric  car  coming  from  the 
oppofflte  diiection  which  was  lifted  and  could  be  plainly  seen,  and 
the  gong  of  which  was  ringing,  is  such  negligence  as  will  preclude 
recovery.**  '  *  , 

136.  Crioasiiig  Track  in  Ceontry  or  Thinly  Populated  District^ 
Some  courts  have  held  that  more  caution  is  required  o{  a  person  in 
crossing  the  track  of  an  eloctrie  railway  |n  the  country  than  is 
necessary  in  a  city,  as  a  higher  rat«  of  speed  in  the  movement  of 
electric  care  is  pwmissible  in  the  open  countiiy  than  is  aUowable 
along  the  more  crowded  tiiorou^fares  of  a  town.*'  This  view  seems 
to  be  in  accord  with  the  general  rule  which  requires  a  person  to  use 
an  increased  degree  of  care  commensurate  with  every  increase  of 
danger.  However,  the  courts  usually  apply  the  rule  that  a  person 
is  bound  to  use  such  a  degree  of  care  as  men  of  ordinary  prudence 
commonly  use  imder  like  circumstances.*' 

137.  Standing  Near  Track. — In  those  jurisdictions  wherein  it  is 
held  to  be  negligence  per  se  to  attempt  to  cross  a  street  car  track 
without  looking  and  listening  for  a  car,  it  is  likewise  negligence  per 
se  for  one  without  looking  or  listening  to  go  so  near  to  a  street  car 
track  as  to  collide  with  a  car.  Thus  one  who  steps  from  the  hub  of 
a  wagon  standing  near  an  interurban  car  track  so  as  to  bring  his 
body  within  the  path  of  passing  cars,  without  taking  the  slightest 
precaution  to  ascertain  whether  or  not  a  car  is  approaching,  is 
guilty  of  such  negligence  as  will  prevent  holding  the  street  car  com- 
pany liable  for  striking  him  with  a  car.*'  So  the  rule  that  a  pedes- 
trian when  approaching  a  street  car  track  on  which  a  car  is  likely 
to  come  has  not,  in  the  absence  of  a  sudden  emergency  or  an  im- 
perious necessity,  the  right  to  dismiss  all  thought  of  danger  applies 
with  equal  force  to  a  person  about  to  cross  a  street  car  track  at  a 
curve,  and  where  he  misjudges  the  swing  or  overhang  of  a  car  round- 
ing a  curve  and  consequently  is  struck  by  it  he  is  guilty  of  con- 

12.  Note:  L.R.A.1917C  694.  Co.,  156  Mass.  320,  31  N.  E.  391,  32 

IS.  DriscoU  v.  Mark^  St.  Cable  R.  A.  S.  E.  466,  16  L.R.A.  490. 

Co.,  97  Cal.  553,  32  Pac.  591,  33  A.  15.  Phillips  v.  Washington,  etc.,  R. 

S.  R.  203;  Hoelzel  v.  Crescent  City  Co.,  104  Md.  455,  65  AtL   422,  10 

R.  Co.,  40  La.  Ann.  1302,  22  So.  330,  Ann.  Cas.  334  and  note. 

38  L.R.A.   708;    Flynn    v.    Pittsburg  16.  Note:  10  Ann.  Cas.  336,  • 
Rys.  Co.,  234  Pa.  St.  335,  83  Atl.  207,  17.  SUte  v.  Camberland,  etc,  Eleo- 

39  L.R.A.(N.S.)  1055.  trie  R.  Co.,  106  Md.  529,  68  AtL  197, 
14.  Cieamar  v.  Wert  End  St.  R.   16  L.R.A.(N.S.)  297.  .     -. 
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tributory  ne^igenee  barring  his  lighjl;  to  recover  for  injuries.*' '  But 
a  person  on  a  sidewalk  need  not  exercise  the  same  degree  of  care 
as  a  person  on  the  s1x«et  to  keep  from  being  struck  by  a  car  round- 
ing a  curve  although  it  seems  that  he  must  exercise  some  care.** 
A  pedestrian,  struck  by  a  street  car  which  left  the  track,  is  not  guilty 
of  contributory  negligence  because  he  was  standing  in  the  roadway, 
when  it  appears  that  he  was  sufficiently  distant  from  the  track  for 
the  car  to  have  passed  him  ^ia  safety  if  it  had  ramained  upon  the 
traek.«» 

138.  Walking  on  or  Near  Track8.-^A8  already  seen  the  public 
has 'a  right  tio  use  street  car  tracks  in  oomxn<m  with  the  railway  com- 
panies, thou^'  the  rights  of  the  latter  are  in  some  respects  superior 
to  those  of  the  former,*  ^d  it  is  therefore  not  generally  held  to  be 
negligence  per  m  for  a  citizen  to  be  anywhere  on  such  tracks.*  A 
person  who  walks  on  the  track  of  a  street  railway  is  not  guiUy  of 
contributory  negUgence  where  he  exercises  such  caution  and  care  as 
ordinarily  prudent  and  careful  men  would  exercise  imdM  like  dr- 
cumstances  and  conditions  and  in  like  places.  Whether  such  ordi- 
nary care  has  been  exwcised  is  always  a  question  of  fact  for  the  jury.* 
One  walking  or  riding  along  a  line  of  street  Tailway  where  cars  or 
trains  are  passing,  or  likely  to  pass,  at  sdiort  intervals,  while  in  a 
position  to  be  endangered  by  such  vehicles  must,  however,  pay  atten-; 
tion  to  his  surroundings,  and  employ  his  natural  faculties,  and  exert- 
due  diligence  to  avoid  such  danger,  and  to  this  end  it  is  held  in  some 
jurisdictions  that  he  must  look  and  listen  for  approaching  cars  and 
his  failure  to  do  so  is  negligence  per  se.*  Where  a  person  while 
walking  on  the  tracks  of  a  street  railway  company  sees  or  ought  to 
see  an  approaching  car,  and  fails  to  leave  the  track,  he  is  not  exercis- 
ing such  ordinary  care  as  a  reasonable  and  prudent  man  would  exer- 
cise under  like  circumstances,  and  he  is  therefore  guilty  of  contribu- 
tory negligence  and  cannot  recover.'  The  surrounding  conditions 
may  be  such  that  to  walk  along  a  track  is  negligent.  ,  Thus,  for 
instance,  the  physical  disability  orintoxioation  of  a  person  may  make 

18.  Kuhn  v.  Milwaukee  Electric  Ry.  .  3.  Indianapolis  Traction,  etc.,  Co.  v. 
etc.,  Co.,  158  Wis.  525,  149  N.  W.  Kidd,  167  Incl.  402,  79  N.  E.  347,  10 
220,  Ann.  Cas.  1916E  678  and  note.  Ann.    Cas.    942   and   note,   7   L.RA. 

19.  Note:  Ann.  Cas.  1916E  683.  (N.S.)  143;  GoflE  v.  St.  Louis  Transit 

20.  Najarian  v.  Jersey  City,  etc.,  Co.,  199  Mo.  694,  98  S.  W.  49,  9 
St.  R.  Co.,  77  N.  J.  L.  704,  73  AtL  L.R.A.(N.S.)   244. 

527,  23  L.R.A.(N.S.)  751.  4.  Everett  v.   Los  Angeles  ConsoL 

1.  See  supra,  par.  96-97.  Electric  R.  Co.,  115  CaL  105,  43  Pac. 

2.  Gihnore    v.    Federal     St.,    ete.,  207,  46  Pac.  880,  34  LR.A.  350. 
Pass.  R.  Co.,  163  Pa.  St.  31,  25  AtL  5.  Little  Rock  Ry.,  etc.,  Co.  v.  Bil- 
661,  34  A.   8.  R.  682;   Thatcher  v.  lings,  173  Fed.  903, 98  C.  C.  A.  487, 19 
Central  Traction  Co.,  166  Pa.  St.  M,  Ann.  Cas.  1173,  31  L.RA.(N.S.)  103L 
30  Atl.  1048,  45  A.  S.  R.  645.  Note:  10  Ann.  Caa.  947. 
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him  guilty  of  negligence  if  he  walks  on  a  street  car  track.*  So  also 
negligence  may  be  found  vdiere  one  walks  on  a  track  when  the  night 
is  dark  and  tempestuous.'  In  some  states  the  fact  that  the  plaintiff 
was  walking  on  the  street  railway  track  has  b^^  held  sufficient  to 
prove  contributory  negligence  on  his  part.' 

139.  WorUng  in  Street — There  is  a  conflict  among  the  decisions 
as  to  whether  a  person  working  near  street  car  tracks  is  bound  to  use 
the  same  degree  of  care  as  is  required  of  a  traveler  or  pedestrian  in 
crossing  the  track.  The  question  of  what  amoimta  to  contributory 
negligence,  of  course,  depends  largely  upon  the  facts  and  circum- 
stances of  each  indiyidual  case.*  Many  of  the  courts  hold  that  a 
person  working  near  street  car  tracks  is  required  to  exercise  the  same 
degree  of  care  as  a  traveler,**  But  there  is  also  authority  to  the 
effect  that  those  persons  engaged  in  work  upon  the  public  streets 
are  not  called  upon  to  exercise  the  same  diligence  in  avoiding  acci- 
dents as  pedestrians  who  use  the  street  merely  as  a  medium  of  loco- 
motion.** In  accordance  with  the  latter  view  it  has  been  said  that 
a  laborer,  although  he  is  bound  to  use  a  reasonable  amount  of  care 
for  his  own  safe^,  is  not  required  to  kok  continuously  for  the  ap- 
proach of  a  car.**  It  is,  however,  well  settled  that  the  fact  that  one 
who  is  injured  by  a  street  car  is  a  workman  engaged  in  his  occupa<- 
tioQ  does  not  relieve  him  from  the  effect  of  his  own  negligence.  He 
must  exercise  a  reasonable  amount  of  care  for  his  own  safety,  and 
must  not  rely  entirely  on  those  in  charge  of  the  car  to  give  him 
notice  of  its  approach,  and  if  his  own  negligence  contributes  to  his 
injury  he  cannot  recover  therefor.**  The  courts  generally  require 
a  person  woricing  on  the  streets  on  or  near  a  street  car  line  to  govern 
hig  conduct  by  his  knowledge  of  the  fact  that  cars  are  frequently 
passing  and  repassing  and  that  for  injuries  caused  by  his  failure  to 
keep  in  mind  that  fact  and  act  accordingly  he  will  be  chargeable 
with  contributory  negligence.  Thus  where  one  working  in  a  trench 
under  the  track  of  a  street  railway,  knowing  that  cars  frequently 
passed  over  the  track,  put  his  hand  on  the  rail  while  one  of  the 

6.  See  trapra,  par.  195.  Notes:  15  L.R.A.(N.S.)   284,  285; 

7.  Nate:  10  Ann.  Cas.  947.  Ann.  Cas.  1915B  505. 

8.  Note:  10  Ann.  Cas.  947.  12.  Note:  Ann.  Cas.  1915B  505. 

9.  Note:  15  L.R.A.(N.S.)  282.  13.  Brockschmidt  v.  St.  Louis,  etc., 

10.  Brockschmidt  v.  St.  Louis,  etc.,  R.  Co.,  205  Mo.  435,  103  S.  W.  964, 
River  R.  Co.,  205  Ma  435,  103  S.  W.  12  L.R.A.(N.S.)  345;  Kelly  v.  Boston 
964,  12  LJl.A.(N.S.)  345;  Volosko  v.  El.  R.  Co.,  197  Mass.  420,  83  N.  E. 
Intemrban  St.  R.  Co.,  190  N.  T,  206,  865,  15  LJl.A.(N.S.)  282;  Volosko  v. 
82  N.  E.  1090,  15  L.R.A.(N.S.)  1117.  Intemrban  St.  R.  Co.,  190  N.  Y.  206, 

Note:  15  LJl.A.(N.S.)  282.  82  N.  E.  1090,  15  L.R.A.(N.S.)  1U7. 

11.  Graves  v.  Portland  Ry.,  etc..  Notes:  15  L.R.A.(N.S.)  284:  Ann. 
Co.,  66  Ore.  232,  134  Pac.  1,  Ann.    Cas.  1915B  605,  60& 

Cas.  1915B  500  and  note. 

1287 


Digitized  by 


Google 


§  140  STREET  RAILWAYS  25  B.  C.  L. 

cars  was  passing,  it  was  held,  as  a  matter  of  law,  ttiat  he  was  guilty 
of  negligence,  and  that  no  recovery  could  be  had  for  his  injuries. 
So  it  haa  been  decided  that  a  crossing  repairer,  who  knew  that  cars 
passed  at  frequent  intervals  the  place  at  which  he  was  working,  was 
guilty  of  negligence  in  placing  a  plank  so  near  the  track  that  it  was 
struck  by  a  passing  car  and  inflicted  an  injury  on'  him.**  And  a 
laborer  removing  dirt  from  a  street,  who  assumed  a  position  of  danger 
on  a  track  by  turning  his  back  to  the  direction  from  which  cars 
uniformly  approach  and  who  was  familiar  with  the  movement  of 
cars  over  the  street,  has  been  held  to  be  guil^of  such  negligence  as 
would  preclude  a  recovery  for  his  death.*^  Where  a  laborer  who  is 
familiar  with  the  frequency  with  which  cars  pass  the  point  at  which 
he  is  working  stands  on  the  hub  of  a  wagon  wheel  in  such  a  posi- 
tion that  he  knows  a  car  cannot  pass  without  striking  him,  he  is 
guilty  of  negligence  as  a  matter  of  law,  precluding  a  recovery  for  his 
injuries.**  The  fact  that  a  man  working  in  a  street  for  some  weeks 
noticed,  whenever  he  happened  to  look,  that  passing  cars  rang  their 
gongs  when  men  were  near  the  track,  does  not  show  an  existing  cus- 
tom to  do  so,  or  excuse  him  for  failure  to  use  his  own  senses  for  his 
protection  where  he  had  no  right  otherwise  to  expect  warning.*' 
But  it  has  been  held  that  a  workman  is  not  guilty  of  negligence  as  a 
matter  of  law  in  assuming  that  a  signal  given  by  him  to  an  i^proach- 
ing  car  will  be  obeyed  and  in  proceeding  with  his  work  without 
waiting  to  see  that  the  car  has  actually  stopped.** 

140.  Driving  on  Track  Generally. — A  person  has  the  lawful  right 
to  drive  bis  carriage  in  the  tracks  of  a  street  car  company,  if  he  exer- 
cises due  care  to  avoid  an  undue  interference  with  its  ri^ts  and  to 
avoid  a  collision,**  but  a  street  car  company  is  entitled  to  the  unre- 
stricted use  of  its  rails  for  the  progress  of  its  cars,  within  the  Umit 
of  speed  allowed  them  by  law,  and  the  drivA  of  any  other  vehicle, 
being  unnecessarily  on  the  track,  is  bound  to  exercise  greater  care 
than  if  upon  the  common  pavement,  to  see  that  an  approaching  car 
is  not  impeded,**  While  it  is  the  duty  of  drivers  of  teams  upon  the 
tracks  to  leave  them  when  they  are  aware,  or  ought  to  be  aware,  of 
the  approach  of  cars,*  still  travelers  in  vehicles  are  not  obliged  to 
be  constantly  upon  the  watch  to  observe  the  approach  of  a  car  from 

14.  Note:  Ann.  Cas.  1915B  506.         Mass.  420,  83  N.  E.  865,  15  L.E.A, 

15.  Brackschmidt  v.  St.  Louis,  etc..    (N.S.)  282. 

R.  Co.,  205  Mo.  435,  103  S.  W.  964,  18.  Note:  Ann.  Cas.  1915B  506. 

12  L.R.A.(N.S.)  345.  19.  North   Chicago   St.   R.   Co.   v. 

Note:  Ann.  Cas.  1915B  506.  Zeiger,  182  lU.  9,  54  N.  K  1006,  74 

16.  Volosko   V.    Interurban    St    B.  A.  S.  R.  157. 

Co.,  190  N.  T.  206,  82  N.  E.  1090,  15  20.  Note:  48  A.  S.  B.  380. 

L.R.A.(N.S.)  117.  1.  Foster    v.    Cumberland    Countj 

Note:  Ann.  Cas.  1915B  507.  Power,  etc.,  Co.,  116  Me.  184, 100  AtL 

17.  KeUy  t.  Boston  El.  B.  Co.,  197  833,  L.E.A.igi7E  1044. 
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behind.  They  ipay  rightfully  assume  under  ordinary  conditions 
that  the  driver  of  the  car  will  -exercise  common  prudence  to  avoid 
collision  with  others  exercising  their  rights. as  travelers  with  ordi- 
nary care.  Those  principles  were  early  declared  and  have  been  con- 
stantly adhered  to  in  determining  the  relative  rights  of  these  two 
kinds  of  travelers  upon  highways-*  And  so  it  is  not  negligence  per 
se  to  drive  a  vehicle  along  a  street  railway  track  without  watching  for 
the  approach  of  cars  from  behind.'  But  it  is  the  duty  of  one  driv- 
ing upon  the  track  of  a  street  railway  company  not  only  to  turn  off 
from  the  track  when  called  upon  by  a  servant  of  the  railroad  com- 
pany, but  to  listen  to  whatever  signal  there  may  be  from  an  ap- 
proaching car,  and  he  should  also  look  behind  him  from  time  to 
time,  80  that  be  may,  if  a  car  is  near,  turn  off  and  allow  it  to  pass 
without  hindrance  or  undue  slackening  of  ordinary  speed,*  And  so 
while  it  is  not  negligence,  as  matter  of  law,  for  one  driving  a  wagon 
at  night  in  the  track  of  a  surface  railway  to  fail  to  look  back  to  see 
an  approaching  car,  be  must  be  on  the  alert  to  discover  in  some 
manner  and.  by  some  exercise  of  hia  senses  the  approach  of  a  car 
from  the  rear.  The  driver  of  the  team  must  at  least  be  held  to  the 
exercise  of  the  same  care  as  one  about  to  cross  a  street  railway  track 
in  the  daytime.'  Where  the  driver  of  the  team  at  night  knows  that 
a  car  is  but  a  short  distajice  behind  him  upon  the  track  and,  in  the 
nature  of  things,  must  i^  continually  approaching  him,  he  has  a 
duty  other  than  driving  onwards  with  no  effort  of  some  of  his  senses 
to  ascertain  the  whereabouts  of  the  car.* 

141.  Vehicles  Crossing  Track. — ^The  rule  is  that  the  driver  of  a 
vehicle,  as  well  as  a  pedestrian,  must  take  reasonable  care  to  avoid  a 
collision  before  attempting  to  cross  a  trolley  track.  While  the  facili- 
ties for  ob^rvation  inay  be  greater  in  the  case  of  a  pedestrian  than 
in  the  case  of  a  driver  of  a  vehicle,  yet  the  rule  of  reasonable  care 
applies  equally  to  both.'  The  question  of  negligence  in  attempting 
to  drive  over  the  street  railway  track  depends  upon  the  proximity  or 

2.  Foster    v.    Cumberland    County  (N.S.)  421. 

Power,  etc.,  Co.,  116  Me.  184, 100  Atl.  5.  FoBter    v.    Cumbftrlaad    County 

833,   L.R.A.1917E   1044;    Callahan   v.  Power,   etc.,    Co.,    IIG    Me.    184,    100 

BdstoD  EL  B.  Co:,  205  Mam.  422^  91  Atl.  833,  L.R.A.1917E  1044. 

N.  E.  388;  18  Ann.  Caa.  510  and  not©.'  6.  Foster    v.    Cumberland    County 

.   8.  Crismao   v.   Sbre»epotl   Belt   E,  Power,  etc.,  Co.,  116  Me.  184,  100  Ati. 

C6.,  110  La.  640,  34  So.  718,  62  L.R.A.  833,     L.R.A.1917E     1044;     Wood    v. 

747;  Callahan  v.  Boston  BI.-  B.  Co.,  Detroit  City  St.  R.  Co.,  52  Mich.  402, 

205  Ma*.  ^2,  91  N.  E.  388,  18  Ann.  18  N.  W.  124,  50  Am.  Rep.  259. 

Cas.  510.  7.  Butler  v.  Rockland,  etc.,  St.  Bv., 

4.  Countrynum   v.    Fonda*  etc.,   R^  09  Me.  149,  58  Atl.  775,  105  A.  S.  R. 

Co.,  166  N.  Y.  201,  59  N.  B. '822,  82  267;  Hackney  v.  West  Jersey,  etc..  B. 

A.  S:  R.  640;  Drcwti  V.  Northern  Ohio  Co.,  78  N.  J.  L.  454,  78  Atl  747,  32 

Traction  Co.,  76  Ohio  St  234,  81  N.  L.H.A.(N.S.)  266.    ,     . 

B.^320,  118  A.  S.  R.  844,  10  L.R.A.  ,                   ,    . 
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remoteness  of  the  approaching  car,  its  speed,  and  all  other  circum- 
stances surrounding  the  occurrence.'  The  driver  of  a  vehicle  and 
the  motorman  of  an  electric  street  car  are  each  bound  to  use  due 
care  to  avoid  coming  into  contact  with  the  other,  and  neither  is 
entitled  to  assume  that  the  other  will  keep  out  of  his  way,*  but  an 
ordinary  traveler  upon  a  public  street  has  not  the  same  right  to  go 
on  the  track  and  compel  the  stopping  of  a  car  to  enable  him  to  pass 
over  the  track  as  the  operator  of  the  car  has  to  delay  his  passage  to 
enable  the  car  to  pass.*'  The  driver  of  a  vehicle  may  assume,  however, 
that  the  motorman  will  have  the  car  under  such  control  that  he  can 
reduce  its  speed  to  avoid  a  threatened  collision,  and  he  may  assume 
that  a  proper  lookout  will  be  kept  by  the  motorman,  emd  tiiat  ordi- 
nary care  will  be  exercised  to  avoid  running  him  down.**  He  will 
not  be  justified,  however,  in  relying  altogether  upon  such  expectation, 
but  is  bound  himself  to  take  proper  measure  for  his  safety."  The 
driver  of  an  ordinary  vehicle  can,  under  ordinary  circumstances,  be 
justified  in  proceeding  at  a  highway  crossing  to  go  over  a  street  rail- 
way in  the  face  of  an  approaching  car,  when,  and  only  when,  he  has 
reasonable  ground  for  believing  that  he  can  pass  in  safety  if  both  he 
and  those  in  charge  of  the  car  act  with  reasonable  regard  to  the  rights 
of  each  other.  The  duty  to  slow  up,  or  stop  if  necessary,  to  prevent 
a  collision,  rests  equally  on  each  party.  No  man  has  a  right  to  cal- 
culate close  chances  as  to  his  ability  to  reach  the  track  before  the 
6ar,  and  throw  the  risk  of  injury  on  the  other  party."  The  motor- 
man  upon  a  moving  car  may  well  have  doubts  as  to  whether  a  driver 
of  a  wagon  might  intend  to  cross  his  track  or  not,  but  the  driver  of 
the  wagon  cannot  but  know  that  the  purpose  of  the  motorman  is  to 
carry  his  car  across  the  street,**  and  so  a  driver  relying  on  his  own 
estimate  that  he  can  make  the  crossing  in  safety  takes  the  risk  upon 
himself  and  must  abide  the  result  of  his. experiment:**  It  has  been 
held  to  be  negligence  to  attempt  to  drive  across  a  street  car  track  in 
dangerous  ptoximity  to  an  approaching  car  wh\ch  is  in  plain  sight, 
whether  the  car  is  actually  seen  or  not**  A  person  attempting  to 
-drive  actoss  a  street  railway  track,  where  his  view  is  obstructed,  is 

8.  Note:  5  L.R.A.(N.S.)  1682.       v  IS.  Birmingham  B.,  etc.  Go.  t.  City 

0.  Lanfer   v.    Bridgeport    Traotioii  StaUe  Co.,  119  Ala.  615,  24  So.  65S, 

<^.,  68  Conn.  475,  37  Ati.  379,  37  72  A.  S.  B.  96S',  Tognaza  ▼.  IGlford, 

L.R.A.  533;  Carrahar  ▼.  Boston,  etc.,  etc.,  St.  R..Go.,  201  MasK  7,  86  N.  E. 

St.  R.  Co.,  198  Mass.  549,  85  N.  E.  799,  21  L.R.A.(N.S.)  300. 

162,  126  A.  S.  B.  461.  IS.  Note:  5  L.R.A.(N.S.)  1081. 

Note:  5  L.R.A.(N.S.)   1082.  14.  BoflU  v.  New  Orleans  By.,  etc, 

10.  Tesch  v.  Milwaukee  Electric  R.,  Co.,  135  La.  996,  66  So.  330,  LBA. 
etc.,  Co.,  108  Wis.  593,  84  N.  W.  823,  1915C  419. 

53  l1b.A.-  618.  15.  Notes:  5  L.B.A.(NJ3.)  1081;  49 

11.  Notes:    5    LB.A.(N.S.)    1082;  L.B.A.(N.S.)  508. 

49  LJl.A.(N.S.)  508.  le.  HaAowits  t,  Metropalitaa  St. 

1290 


Digitized  by 


Google 


25  R.  C.  L.  STREET  RAILWAYS  §  142 

bound  to  exercise  such  care  as  an  ordinarily  prudent  person  would 
exercise  under  similar  circumstances,**  and  it  has  been  held  that  one 
who  attempts  to  drive  across  the  track  of  an  electric  street  railway 
while  seated  so  far  back  in  a  covered  wagon  that  he  cannot  see  the 
approaching  car,  which  otherwise  he  might  easily  see,  is  guilty  of 
contributory  negligence.**  So  a  driver  in  a  covered  wagon  is  negli- 
gent if,  after  turning  into  a  street  containing  car  tracks  at  a  point 
where  he  looks  for  cars  without  seeing  any,  he  drives  several  hundred 
feet  beside  the  track,  and  then  attempts  to  turn  squarely  across  it 
without  again  looking  for  cars.**  Notwittistanding  an  ordinance  giv- 
ing certain  vehicles  a  right  of  way  over  street  cars  on  the  public 
streets,  the  one  in  charge  of  such  wagon,  who  while  looking  at  an 
approaching  car  drives  in  front  ,of  it,  is  guilty  of  contributory 
negligence.**  If  a  custom  that  street  cars  will  wait  for  a  funeral 
procession  has  been  recognized  by  a  street  railway,  and  a  driver  of 
a  vehicle  in  a  funeral  procession  who  is  about  to  cross  the  track  at 
the  intersection  of  streets  knows  of  such  uraige,  it  may  be  taken  into 
account,  in  estimating  the  degree  of  diligence  required  of  the  driver 
in  looking  out  for  approaching  ears.*  A  steam  railroad  has  the  right 
of  way  over  a  s1a«et  car  oroeaing,  to  ran  at  each  high  rate  of  speed 
as  it  chooses,  and  ordinarily  it  exercises  all  the  care  required  when 
the  whistle  of  the  locomotive  is  sounded  or  its  bell  is  rung  at  the 
di^iaDCie  required  by  the  stetuto  £rom  the  tsconmig,  aoul  the  sound 
of  the  bell  or  whi^e  continued  until  the  crossing  16  passed;  but 
this  it  is  bound  to  do,  and,  if  the  neglect  so  to  sound  such  whistle  or 
ring  such  bell  contributes  to  the  collision  and  injury,  the  railroad 
company  will  be  prevented  from  a  recovery  for  injuries  arising  th^ie^ 
to  by  reason  of  the  eoUiaion.* 

142.  Fire  Appaiatnt  Crossimg  Track.— ^me  eourta  hold  that  the 
obUgatton  reeling  upon  those  in  charge  of  a  street  car  to  be  on  the 
lookout  for  fire  ^^aratus  at  stareet  crossings  is  aiore  imperatiTe  than 
that  of  the  officers  and  men  o£  the  fire  deparixnent  to  be  on  the  look-* 
out  for  street  isais,*  and  <»  the  question  of  contributory  ne^igeooe  of 
the  driver  of  a  6ie  truck  in  colliding  with  a  stxeet  car  it  has  been 

R.  Co.,  IM  Mo.  36e,  8S  S.  W.  SSL  Co.,  2&1  Mms.  7,  86  N.  E.  799,  21 

68  LwRJL.  880;  L.R.A.(N.S.)   309  and  note. 

17.  Note:  32  L.R.A.(N.S.)  266.  20.  Bain  v.  Ft   Smith  Light,  etc., 

18.  Togoam  v.  MUford,  ete.,  St.  R.  Co.,  116  Ark.  125,  172  8.  W.  843, 
Co.,  201  Maes.  7,  86  N.  E.  796,  21  L.R.A.1916D  1021. 

L.R.A.(N.B.)  309;  Hackaey  v.  West  1.  Note:  49  L.R.A.(N.S.)  512. 

Jersey,  eba.,  R.  Co.,  78  N.  J.  L.  464,  S.  New  York,  etc.,  R.  Co.  v.  New 

78  AU.  747,  32  L.R.A.(N.S.)  266  da4  Jms^  Bleetrie  R.  Co.,  60  N.  J.  L.  52, 

note.  37  Atl.  627,  68  L.R.A.  516.    And  see 

19.  Batler  v.  SoflkUmd,  etc,  St.  By.,  Rahaoads,  vol.  22,  p.  1066. 
90  Me.  149,  58  Atl.  775,  105.  A.  6.  R.  8.  Note:  LJLA.1917B  416L 
267;  Tognazzi  ▼.  Milford,  tM.,'Bt.  R.  '        .        . 
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said  that  the  case  is  not  to  be  viewed  as  one  involving  a  collision 
between  a  street  car  and  an  ordinary  vehicle,  the  exigencies  of  a 
run  to  a  fire  calling  for  a  different  rule.*  It  would  seem,  however, 
that  this  is  not  strictly  accurate,  and  that  there  is  no  different  rule 
of  negligence  in  the  case  of  a  fireman  driving  through  a  city  street 
to  a  fire  from  that  in  the  case  of  the  use  ct  the  stxeet  by  a  private 
citizen.  A  fireman  must  use  ordinary  care.  And  ordinary  care  is 
care  commensurate  with  the  occasion.'  The  fact  that  the  driver  of 
a  fire  apparatus  has  the  right  of  way  does  not  excuse  or  exempt  him 
from  the  duty  of  exercising  due  care  and  prudence  in  driving  his 
wagon  on  or  across  a  street  railway  track,*  and  for  the  driver  of  a 
fire  truck  in  going  to  a  fire  to  approach  the  crossing  of  a  street  on 
which  are  electric  street  car  tracks,  without  having  his  horses  under 
such  control  as  to  permit  of  stopping  in  case  collision  with  a  street 
ear  is  probable,  has  been  declared  to  be  negligence,  although  by  the 
city  ordinance  he  has  the  right  of  way.'  The  view  of  most  courts, 
however,  is  that  the  exigencies  of  a  fire  call  may  require  a  fireman  to 
take  risks,  particularly  as  to  speed  of  travel,  which  it  would  be  negli- 
gence for  a  traveler  under  ordinary  conditions  to  take,*  and  it  is  on 
this  principle  that  ordinances  limiting  the  speed  of  travel  through 
dty  streets  have  invariably  been  held  not  to  be  applicable  to  vehicles 
of  the  &pe  department  on  their  way  to  fifes.* 

143.  Imputing  KegUgence  of  Driver  to  Other  Occupants  of  Vdiide. 
—It  has  been  held  that  the  owneir  of  a  wagon,  seated  beside  the 
driver  whom  he  employs)  is  chargeable  with  the  driv^r^  negligence 
in  attempting  to  cross  a  street  car  track  in  front  of  an  approaching 
car  whi(^'i8  in  plain  sight,***  but  liie  authorities  in  this  country  are 
nearly  uniform  to  the  effect  that  where  a  person  is  riding  in  a 
vehicie  over  which  he  has  no  anthority,  and  where  he  has  no  4ioiitrol 
over  ihe  driver,  and'  has  no  reastm  to  suspect  a  want  «f  care,  skill,  or 
sobriety  upon  his  part,  and  is  injured  by  the  concornng  negligence 
of'  the  driver  and  some  third  person  or  dorporation,  the  neghgenoe 
of  the  driver  is  not  imputed  to  him  so  as  to  prevent  a  recovery  for 

4.  Spellman  v.  Metropolitan  St.  R.  121  La.  945,  46  So.  929,  19  L.R.A. 

Co.,  87  Kan.  415,' 124  Pae.  383>  Ann.  (N.S.)'623;  Farley  v.  New  York,  152 

Cas.  1913E  230.    .  N.  Y.  122,  46  N.  E.  506,  67  A,  S.  B. 

6.  Note:  Ann;  Cas.  1913E  231.  511.  . 

,  &i  Garri^  y.  Detroit  Citueos'  St  Note:  Ana.  Cas.  1913E  232. 

R.  Co..  112  Mich.  369,  70  K.  W.  1018,  •  9.  Kansas   City  v.    McDonald,    60 

37  L.R.A.  529!:                '  Kan,   481,  57   Phc,   123,  46  KILA. 

..  Note^  Ann.  Cas.  1913E  231.  4eft;  Farley  v.  New  York,  152  N.  Y. 

>  T.  Gamty  V.  D*tn»it  CitiMnB'  8fc  29%  46  N.  E.  508,  57  A,  S.  R.  511. 

B.    Co.«   112.  Hicbl   360,  .70  N.    W.  Note:  Ann.  Cas.  1913E  232. 

1018,  37  L.R.A.  S^9.               ,  ..  M.  M^rko^isr  v.  Uetropolitlm  St 

Note:  4»  L.B.A.<NJ3.)  612.    •     .  B.  Co.,  186  Mo.  350^  Sft  S,  iW.  85*, 

8.  Dole  y.  New  Orieans  B.,  etc.,  Co.,  69  L.B.A.  389* 

IMS 


Digitized  by 


Google 


25  R.  C.  L.  STREET  RAILWAYS  §  144 

damagee  from  the  other  tortfeasor.**  Whatever  may  be  the  rule  as 
to  joint  undertakers  where  one  may  be  said  to  be  the  agent  of  the 
other,  or  between  employer  and  employee,  where  one  is  clearly  the 
agent  of  another,  or  between  a  driver  and  a  mere  volunteer,  in  which 
case,  perhaps,  an  implied  agency  may  be  said  to  exist,  in  a  case  where 
two  fellow  servants  having  duties  to  perform,  the  one  wholly  distinct 
from  the  other,  are  severally  engaged  in  the  performance  of  such 
duties,  the  negligence  of  one  should  not  be  imputed  to  the  other.*'  It 
has  accordingly  been  held  that  the  negligence  of  the  driver  of  a  fire 
engine  in  colliding  with  a  street  car  ia  not  imputable  to  a  fireman 
engaged  in  his  duties  upon  the  engine,  so  as  to  defeat  a  recovery  for 
injuries  caused  by  the  negligence  of  the  car  company.*' 

144.  Leaving  Horse  ©r  Vehicle  in  Street. — ^It  is  not  negligence 
per  se  on  the  part  of  a  driver  for  him  momentarily  to  leave  his  team 
standing  unattended  in  the  street  on  or  near  a  railroad  or  street  rail- 
way track,**  but  the  time  of  day,  the  width  of  the  street  and  the 
period  of  absence  may  combine  to  make  one  guilty  of-  contributory 
negligence  in  doing  so.'*  The  true  rule  as  to  how  far  one  can  go 
in  leaving  a  team  standing  on  a  street  railway  track  is  a  question  of 
fact  depending  on  the  surrounding  circumstances.  The  mere  plac- 
ing of  a  team  across  the  track  certainly  cannot  be  held  to  be  negli- 
gence per  se.  Nor  can  it  be  said  that  so  placing  the  team  and  going 
to  the  sidewalk  to  load  a  barrel,  for  instance,  would  be  negligence  per 
se ;  nor  even  if  the  driver  stepped  across  the  sidewalk  to  a  store  door 
for  that  purpose.  How  far  away  he  could  get  before  he  lost  his 
standing  as  a  prudent  man  would  depend  upon  the  character  of  his 
horse,  what  he  knew  or  ought  to  have  known  about  the  cars,  their 
schedule  and  speed,  and  perhaps  other  circumstances,  which  would 
impress  different  men  in  different  ways  and  make  a  case  for  the 
jury.*'  If,  in  view  of  the  condition  of  the  street,  a  person  used  rea- 
sonable care  so  to  place  his  vehicle  as  not  unnecessarily  to  obstruct 
the  use  of  the  public  way  by  others,  including  the  railway  company, 
and  was  proceeding  promptly  to  discharge  his  load,  it  would  be  a  most 
arbitrary  holding  to  charge  him  with  negligence  as  a  matter  of  law, 

11.  Oklahoma  B.  Co.  v.  Thomas,  r.  Thomas,  (Okla.)  164  Pao.  120, 
(Okla.)    164   Pac.   120,   L.B.A.1917B    L.R.A.1017E  405. 

405;  Wilson  v,  Puget  Sound  Eleotrie  14.  Note:  Ann.  Cas.  1917C  1237. 

By.,  52  Wash.  622,  101  Pao.  50,  132  16.  Gilmore    v.    Federal    St.,    etc., 

A.  S.  R.  1044.    And  see  Nkouokncb,  Pass.  Ry.,  163  Pa.  St.  31,  25  Atl.  661, 

vol.  20,  p.  158  et  seq.  34  A.  S.  R.  682. 

12.  MeKeman   v.    Detroit   Citians'  Note:  Ann.  Cas.  1917C  1237. 

St  R.  Co.,  138  Mich.  519,  101  N.  W.  16.  Donovan  v.  Connecticut  Val.  St. 

812,  68  L.R.A.  347.  R.  Co.,  213  Mass.  99,  99  N.  E.  956, 

13.  McKeman  v.  Detroit  Citizens'  Ann.  Cas.  1913E  1099;  PoUiea  v. 
St.  R.  Co.,  138  Mich.  519,  101  N.  W.  Twin  State  Gas,  etc.,  Co.,  88  Vt.  205, 
812,  68  L.R.A.  347;  Oklahoma  R.  Co.  92  Atl.  150,  Ann.  Cas.  1917G  1240. 
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even  though  he  knew  that  his  vehicle  did  not  wholly  clear  the  8te«el 
car  track."  Where  a  person  leaves  a  team  on  or  near  a  track  his  aet 
is  a  completed  one,  and  after  he  leaves  the  team  he  no  longer  has  the 
means  of  averting  an  accident.  The  rule  in  such  cases  is  that  a 
plaintiff,  though  negligent,  may  recover,  unless  he  could  by  ordinary 
care  have  avoided  the  consequences  of  the  defendant's  negligence.** 
Where  a  vehicle  is  stopped  at  a  place  or  in  a  manner  which  violates 
an  ordmance,  and  an  injury  occurs,  the  owner  cannot  recover  dam- 
ages therefor  if  his  violation  of  the  ordinance  contributes  to  the 
injury."  One  who  leaves  a  horse  unhitched  and  unattended  in  a 
street  in  which  cars  using  snow  scrapers  calculated  to  frighten  horses 
are  runnmg  cannot  hold  the  street  car  company  liable  for  injury  to 
the  horse  and  vehicle  due  to  the  horse's  becoming  frightened  at  a 
car  and  dashing  in  front  of  it.*** 

XI.  Peocbdurb 

145.  Pleading. — The  rule  as  to  pleading  negligence  in  actions 
against  street  railroad  companies  is  certainly  no  more  strict  with 
reference  to  averring  negligence  than  that  applicable  to  ordinary 
railroads,  but  is  probably  somewhat  more  liberal  in  some  respects  in 
view  of  the  fact  that  such  street  railroads  operate  in  pubhc  streets, 
where  the  person  injured  could  seldom  be  regarded  as  a  trespasser, 
and  would  not,  therefore,  be  called  upon  to  show  his  right  to  be  at 
the  place  where  he  was  when  injured.*  Thus,  it  has  been  held  sufS- 
•cient,  in  an  action  against  a  street  railway  company  for  damagcB  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligenoe  of 
the  defendant  in  running  a  car  against  the  plaintiff  in  the  operation 
of  its  railway,  to  allege  such  negligence  generally.'  So,  an  allega- 
tion, in  an  action  against  a  street  railway  company  for  a  collision 
with  the  carriage  in  which  the  person  injiu-ed  was  riding,  that  the 
defendant  negligently  drove  its  cars  against  the  carriage,  is  sufficient; 
it  is  not  necessary  to  set  forth  the  variety  of  circymstances  which 
might  have  contributed  to  the  negligence,  since  that  would  be  to 
plead  the  evidence.    Nor  is  an  allegation  in  such  an  action,  that  the 

17.  Davidson  Bros.  Go.  v.  Dea  1.  Note:  59  L.R.A.  238-239.  Oen- 
Moines  City  R.  Co.,  170  la.  467,  153  eially  as  to  the  form  of  pleading  neg- 
N.  W.  79,  Ann.  Cas.  1917C  1226.  ligence,  see  Nkgugbncb,  vol.  20,  p. 

18.  Polliea  v.  Twin  State  Qas,  etc.,  174  et  aeq.  As  to  pleading  in  actions 
Co.,  88  Vt.  205,  92  AtL  150,  Ann.  Cas.  against  railroads,  see  Raiueoads,  toL 
1917C  1240.  22,  p.  978  et  seq. 

19.  Note:  Ann.  Cas.  1917G  1239.  2.  Benjamin  v.  Holyoke  St.  R.  Co., 

20.  Moulton  V.  Lewiston,  etc,  St  160  Mass.  3,  35  N.  E.  95,  39  A.  S.  R. 
Ry.    102   Me.    186,   66   Atl.    388,   Id  446. 

L.R.A.(N.S.)  845  and  note.  Note:  69  LJt.A.  ^8-239. 

Note:  21  L.RA.(N.S.)  288. 
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defendant  by  ita  aervants  so  carelessly  and  improperly  drove  and 
managed  one  of  its  street  cars  that  said  street  car  ran  into  and  against 
the  plaintiflF's  carriage  and  crushed  and  destroyed  it,  subject  to  objec- 
tion for  vagueness,  uncertainty,  and  indefiniteness,  or  to  special 
demurrer  therefor,  since  in  such  case  the  pleader  could  not  know 
exactly  what  caused  the  failure  of  the  defendant's  servants  properly 
to  drive  and  manage  the  car.' 

146.  Admissibility  of  Evidence  Generally. — ^The  rule  that  testi- 
mony of  nonexperts  is  generally  admissible  to  show  the  speed  of 
vehicles  is  applied  to  cases  involving  the  speed  of  street  cars.  No 
technical  knowledge  is  essential  to  form  an  opinion  upon  such  sub- 
ject, nor  does  it  involve  any  scientific  question  to  be  answered  only 
by  a  skilled  witness,  but  it  relates  to  a  matter  of  common  observation, 
and  any  intelligent  person  accustomed  to  notice  moving  objects,  who 
had  the  opportunity  of  seeing  a  car  or  train,  would  be  enabled  to  form 
some  opinion;  the  experience  and  capacity  of  the  testifying  witness, 
and  the  consequent  reliability  and  value  of  his  testimony,  would 
affect  the  weight,  but  not  the  competency  and  admissibility,  of  the 
evidence.*  So  one  injured  by  collisiwi  with  a  street  car  may  testify 
aa  to  the  speed  at  which  the  car  appeared  to  him  to  be  running.'  In 
order  to  testify  as  to  the  speed  of  street  cars,  however,  a  wilness  must 
have  made  some  observation  of  the  speed.*  Evidence  that  a  car  was 
moving  very  r^idly  at  other  places  on  the  line  is  admissible  to. sup- 
port a  daim  that  at  the  time  of  an  accident  it  waa  behiild  schedule 
and  was  trying  to  make  up.^  In  accordance  with  the  general  rule 
as  to  the  exclusion  of  opinion  evidence,^  it  has  been  held  that  opin- 
ion evidence  as  to  the  rate  of  speed  at  which  a  street  car  may  be  oper- 
ated  in  a  city  street  is  not  admissible  in  an  action  for  injuries  to  a 
pedestrian  by  collision  with  a  car,  since  the  question  of  the  negligent 
operation  of  the  car  under  all  the  circumatances  is  for  the  jury.*  And 
60  it  has  been  declared  to  be  improper  to  ask  a  witness  if  the  motor- 
man  did  not  under  the  circumstances  make  a  qviick  stop.^**  There  are 
decisions  to  the  effect  that  in  the  absence  of  eyewitnesses  or  higher 
evidence  as  to  care,  evidence  of  the  habits  of  one  kitled  by  a  street 

8.  Note:  59  L.R.A.  238-239.  189  Mo.  107,  88  S.  W.  648,  5  L.B.A. 

4.  Johnston  v.  Bay  State  St.  R.  Co.,    (N.S.)  186  and  note. 

222  Mass.  583,  111  N.  E.  391,  L.R.A.       6.  Note:  34  L.R.A.(N.8.)  784. 
1918A  650;  Lyons  v.  Metropolitan  St.       7.  Laufer    v.    Bridgeport    Traction 

R.  Co.,  253  Mo.  143,  161  S.  W.  726,  Co.,  68   Conn.  475,  37  Atl.  379,  37 

Ann.    Cas.   1915B   508;    Tecklenburg  L.R.A.  533. 

V.  Everett  Ry.,  etc..  Co.,  59  Wash.  384,       8.  See  Evtobncb,  vol.  10,  p.  564. 
109  Pac.  1036,  34  L.E.A.(N.S.)   784       9.  Ford  v.  Paducah  City  By.,  124 

and  note.  Ky.  488,  99  S.  W.  355,  124  A.  8.  B. 

Note:  34  L.B.A.(N.S.)  784.  412,  8  L.R.A.(N.S.)  1093. 

And  see  Expert  and  Opinion  Evi-       10.  Gross  v.  Omaha,  etc.,  St.  R.  Co., 

DENCB.  vol.  11,  p.  632.  96  Neb.  390,  147  N.  W.  1121,  L.R.A. 

5.  Sluder  v.  St.  Louis  Transit  Co,,  1915A  742. 
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car  as  to  care,  caution,  and  prudence  i^  admiesible  to  radse  a  pre- 
sumption of  care  on  his  part  at  the  time  of  the  accident.*^  But  this 
lule  is  based  upon  the  supposed  necessities  of  the  case,  and  is  repu- 
diated by  very  eminent  authorities.**  While  there  is  a  lack  of  har- 
mony in  the  decisions,  the  better  rule  is  that  evidence  of  other  inju- 
ries under  substantially  the  same  conditions  is  admissible.  This 
evidence  is  received  evidently  upon  the  theory  that  it  shows  the  dan- 
gerous condition  existing  there,  and  also  as  tending  to  show  the  com- 
pany's knowledge  of  such  condition.**  In  determining  whether  it 
is  probable  that  a  street  car  could  have  been  seen  by  a  person  rea- 
sonably observant,  courts  not  only  consider  primary  and  manifestly 
relevant  atmospheric  conditions,  such  as  fog,  or  a  snow  or  rain  storm, 
or  heavy  clouds  at  night,  but  often  find  it  necessary  to  notice  various 
collateral  meteorological  conditions,  suoh  as  the  force  and  direction 
of  the  wind  or  the  phase  of  the  moou.'*  In  an  action  to  recover  dam- 
ages for  an  injury  caused  by  the  alleged  negligence  of  a  motorman, 
evidence  of  his  general  incompetency,  based  on  the  observations 
of  witnesses  who  had  seen  him  operate  his  car  on  prior  occasions, 
is  not  admissible,  for  the  question  a,t  issue  is  negligenee  in  the 
particular  case,  and  if  he  was  not  negligent  on  that  occasion  th« 
company  is  not  liable,  notwithstanding  that  he  may  have  been 
incompetent  or  habitually  careless  on  former  occasions.*'  In  an 
action  to  recover  for  injury  received  in  a  collision  with  a  car  while 
driving  u|)bn  a  street  railway  track  in  the  nighttime,  evidence  is 
admissible  to  show  that  t^e  public  was  in  the  habit  of  driving  and 
traveling  upon  such  track,  as  bearing  upon  the  question  of  negligence 
in  running  a  car  at  night  without  any  headlight,  or  other  Hght  of 
any  kind.**  If  the  testimony  of  a  witness  is  opposed  to  laws  of 
nature  that  Ue  within  the  court's  judicial  knowledge  it  should  be 
rejected  as  being  false.  But  where  the  facts  testified  to  by  the  wit- 
ness may  convey  the  idea  that  a  street  car  was  proceeding  down  grade 
at  a  speed  not  greater  than  thirty-six  miles  an  hour,  it  cannot  be  said, 
in  the  absence  pf  definite  kpowledge  of  the  car's  speed,,  that  the  testi- 
mony is  so  improbable  as  to  be  unworthy  of  behef,  especially  where 

11.  Casey  v.  Chicago  Rys.  Co.,  269   1913D  529. 

111.  386,  109  N.  E.  984,  L.R.A.1916B  Note:  Ann.  Caa.  1915B  709. 

824  and  note.  And  see'  EvntBNCE,  vol.  10,  p.  942; 

12.  Fonda  v.  St.  Paul  City  R.  Co.,  Negligence,  vol.  20,  p.  178  et  seq.; 
71  Minn.  438,  74  N.  W.  166,  70  A.  Railroads,  vol.  22,  p.   983. 

S.  R.  341.     And  see  generally,  Evi-  14.  Note:  16  Ann.  Caa.  357-358. 

DENCE,  vol.  10,  p.  955.  15.  Fonda  v.  St.  Paul  City  R,  Co., 

13.  Alcott  V.  Public  Service  Corp.,  71  Minn.  438,  74  N.  W.  166,  70  A.  S. 
78  N.  J.  L.  482,  74  Atl.  499,  138  A.  R.  341. 

S.  R.  619,  32  L.R.A.(N.S.)  1084  and  16.  Rascher  v.  East  Detroit,  etc.,  R. 
note;  Blair  v.  Seattle  Electric  Co.,  67  Co.,  90  Mich.  413,  51  N.  W.  463,  30 
Wash.  465,  122  Pac.  358,  Ann.  Cas.   A.  S.  R.  447. 
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the  testimony  of  other  witnesses  places  the  speed  at  about  twenty- 
six  or  thirty  miles.*'  The  statement  of  a  motorman  in  charge  of  a 
car  which  killed  a  person  on  the  track,  immediately  after  the  acci- 
dent when  he  reached  the  body  of  the  deceased,  that  he  saw  the  man 
and  tried  to  stop,  but  could  not,  is  admissible  in  an  action  against  th« 
street  car  company  to  recover  damages  for  the  death  as  part  of  the 
res  gestae.  But  statements  of  bystanders  at  the  time  of  the  killing 
of  a  person  by  a  street  car  are  not  admissible  in  evidence  as  part  of 
the  res  gestae.'^  So  also  an  exclamation  by  a  bystander,  not  in  the 
hearing  of  those  in  charge  of  an  electric  car,  as  to  an  impending  col- 
lision between  the  car  and  a  child  on  the  track,  is  not  admissible  as 
res  gestae  in  an  action  for  injury  to  the  child.  ^® 

147.  Admissibility  of  Rule  of  Company  for  Guidance  of  Em- 
ployees.— Many  courts  follow  the  rule  that  in  an  action  by  a  person 
not  in  the  master's  employment  to  recover  damages  for  an  injury 
caused  by  a  servant,  the  rules  of  the  master  for  the  guidance  of  his 
servants  are  admissible  in  evidence  on  the  question  of  the  servant's 
negligence;  and  even  if  it  could  be  assumed  that  a  rule  was  intended 
solely  for  the  guidance  of  the  employees,  its  violation  is  held  to  be 
evidence  tending  to  show  negligence  on  the  part  of  the  employees 
in  charge  of  the  car.*"  Other  jurisdictions  have  adopted  the  rule 
that  in  cases  of  injury  to  persons  who  are  not  charged  with  the 
knowledge  of  the  company's  rules,  and  who  have  not  acted  in  reliance 
thereon,  the  rules  of  the  company  for  the  regulation  of  the  conduct 
of  its  employees  are  not  adniissible  in  evidence  for  the  purpose  of 
showing  that  the  company  was  liable  on  account  of  the  violation  of 
such  rules  as  constituting  negligence.*  The  reason  for  this  view  is 
that  by  rules  adopted  for  the  government  of  its  employees  in  the  man- 
agement of  its  internal  business,  the  company  could  not  lessen  the 
degree  of  care  which  the  law  requires,  and  it  would  be  unreasonable 
to  hold  it  to  a  higher  degree  of  care  than  the  law  imposes,  because 
in  its  rules,  in  order  more  thoroughly  to  guard  against  accidents,  it 
exacted  an  unusual  or  extraordinary  degree  of  care  of  its  employees.' 

17.  Wolf  ▼.  City,  etc.,  R.  Co.,  50  20.  MeCormiok  v.  Columbia  Eleotrio 
Ore.  64,  85  Pac.  020,  91  Pac.  460,  St.  Ky.,  etc.,  Co.,  85  S.  C.  455,  67  S. 
15  Aon.  Cas.  1181  and  note.  E.  562,  21  Ann.  Gas.  144  and. note. 

18.  Louisville  B.  Co.  v.  Johnson,  1.  Hoffman  v.  Cedar  Rapids,  etc., 
131  Ky.  277, 115  S.  W.  207,  20  L.R.A.  R.  Co.,  157  la.  655,  139  N.  W.  165, 
(N.S.)  133  and  note.  Ann.   Cas,  1915C  905;  Fonda  v.  St. 

19.  Shadowski    v.    Pittsburg    Rys.   Paul  City  R.  Co.,  71  Minn.  438,  74  N. 
Co.,  226  Pa.  St.  537,  75  Atl.  730,  29   W.  166,  70  A.  S.  R.  341. 
L.R.A,(N.S.)  302.    For  a  full  discus-       Notes:  21  Ann.  Cas.  148;  Ann,  Cas. 
sion  of  the  nature  and  admissibility  1915C  914. 

of  res  gestae,  see  I^videnos,  vol.  10,       2.  Note:  Ann.  Cos.  1915C  913. 
p.  974  et  seq. 

R.C.L.V0I.XXV.— 82.        1297 


Digitized  by 


Google 


§§  J.4R,  149  STREET  RAILWAYS  ^  E.  C.  L, 

148.  Presumptions  and  Burden  of  Proof. — ^It  has  frequently  been 
lield  that  a  jury  may  infer  ordinary  care  and  diligence  on  the  part 
of  an  injured  person  from  the  love  of  life,  the  instinct  of  aelf-preser^ 
vation,  -and  the  known  disposition  of  men  to  avoid  injury,  and  that 
in  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that 
a  person  about  to  cross  a  street  railroad  track  both  looked  and  listened 
before  venturing  to  do  so.*  Likewise  the  law  presumes  that  one 
killed  by  a  -car  while  walking  on  a  street  car  track  was  in  the  exer^ 
cise  of  due  care,  in  the  absence  of  evidence  to  the  contrary.*  How- 
ever, other  courts  have  adopted  the  view  that  while  the  instinct  of 
self-preservation,  and  the  desire  to  avoid  injury  or  pain  to  one's  self, 
might  be  sufficient,  in  connection  with  some  alight  positive  testimony, 
whether  circumstantial  or  otherwise,  to  show  that  one  who  suffers  an 
injury  did  not  help  to  bring  it  upon  himself  there  must  be  some 
evidence  of  due  care.  So  many  instances  are  known  of  lack  of  pru- 
dence, forgetfulness,  absent  mindedness,  or  other  want  of  ordinary 
care,  on  the  part  of  otherwise  prudent  and  thoughtful  persons,  that 
due  care  cannot  be  found  without  some  facta  proved,  some  circum- 
stances shown,  that  a  person's  injury  was  not  brought  upon  him 
through  his  own  inexcusable  fault.'  According  to  the  weight  of 
authority  the  burden  of  establishing  contributory  negligence  in  the 
case  of  injuries  by  street  cars,  as  in  other  negligence  cases,  rests  on 
the  defendant,"  but  a  number  of  courts  hold  that  the  burden  is  on 
the  plaintiff  to  prove  both  the  negligence  of  the  defendant  and 
absence  of  negligence  on  his  own  part'  The  burden  of  proof  is  some- 
times by  statute  placed  on  a  street  railway  to  establish  that  its  agents 
exercised  all  reasonable  care  and  diligence,  the  presumption  being 
ai;ainst  the  company." 

149.  Sufficiency  of  Evidence  Generally. — ^The  rule  that  the  testi- 
mony of  witnesses  should  be  rejected  as  devoid  of  probative  force 
when  it  seeks  to  controvert  the  single  conclusion  that  may  be  drawn 

5.  Kansas  City-Leavenworth  R.  (Jo.  Seattle,  etc.,  R.  Co.,  60  Wash.  570,  lU 
v.  Gallagher,  68  Kan.  424,  75  Pac.  469,  Pac.  791,  Ann.  Cas.  1912B  842. 

64  L.R.A.  344.                    •  7.  B.utler  v.  Rockland  etc.,  St.  Ry. 

•Note:  3  Ann.  Cas.  336.  99  Me.  149,  58  Atl.  775,  105  A.   S. 

4.  Goff  V.  St.  Louis  Transit  Co.,  199  R.    267;    Bamberger  v.    Citizens'    St. 

Mo.  694,  98  S.  W.  49,  9  L.R.A.(N.S.)  R.  Co.,  95  Tenn.  18,  31  S.  W.  163,  49 

244.  A.  S.  R.  909,  28  L.R.A.  486.    For  a 

6.  Evansville  St.  R.  Co.  v.  Gentry,  full  discussion  of  the  burden  of  proof 
147  Ind.  408,  48  N.  E.  311,  62  A.  S.  as  to  n^ligence  and  contributory  neg- 
R.  421,  37  L.R.A.  378.  ligence,  see  Nkgligenck,   vol.   20,   p. 

6.  Pilmer  v.  Boise  Traction  Co.,  14  194  et  seq. 
Idaho  327,  94  Pac.  432,  125  A.  S.  R.       8.  Jacksonville  Electric  Co.  v.  Ad- 
161,  15  L.R.A.(N.S.)  254;  Schmidt  v.  ams,  60  Fla.  429,  39  So.  183,  7  Ann. 
St.  Louis  R.  Co.,  149  Mo.  269,  50  S.  Cas.  241. 
W.  921,  73  A.  S.  R.  380;  Tecker  v. 
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by  reaBonable  micds  from  conceded  physical  facts  *  is  often  applicable 
in  establishing  the  speed  at  which  a  street  car  was  traveling  at  the 
time  of  an  accident  Thus  it  is  generally  agreed  that  the  speed  of  a 
car  may  reasonably  be  determined  by  tie  distance  which  it  covers 
on  the  rails  before  it  can  be  stopped,  when  the  brakes  are  properly 
applied,'**  so  the  fact  that  after  a  collision  between  a  street  car  and 
a  wagon  at  a  crossing  the  wagon  was  carried  a  distance  of  between 
forty  and  fifty  feet  and  the  car  moved  nearly  half  a  block  with  its 
brakes  applied,  shows  that  before  the  collision  the  car  was  running 
"at  quite  a  rapid  rate"  of  speed.'*  The  greater  the  distance,  the 
stronger  the  inference  that  the  car  was  running  at  an  unreasonable 
rate  of  speed  prior  to  the  effect  made  by  the  motorman  to  stop  it. 
But  the  distance  run  by  an  electric  car  after  the  brakes  were  set  and 
a  collision  ensued  may  not  be  a  just  Criterion  of  speed  if  the  track 
was  moist  and  slippery.  This,  however,  introduces  another  physical 
fact  which  must  be  taken  into  consideration.  The  fact  that  a  car 
ran  only  a  short  distance  might  be  cogent  evidence  that  a  collision 
would  have  been  averted  if  the  motorman  had  made  efforts  more 
promptly  to  stop  before  the  collision  occurred."  From  the  fact  that 
the  ear  was  not  stopped  within  the  space  within  which  it  was  possible 
to  stop  it,  there  arises  an  inference  that  the  motorman  was  not  as 
prompt  or  as  energetic  as  it  was  possible  for  a  motorman  to  be,  and 
this  inference  overcomes  the  statement  of  witnesses  that  the  motor- 
man  did  all  that  was  possible  to  stop  the  car."  When  the  facta 
clearly  proven  or  admitted  are  such  that  a  person  injured  at  such  a 
crossing  must  have  seen  and  heard  the  approaching  car  in  time  to 
have  enabled  him  to  avoid  the  injury  if  he  had  looked  and  listened, 
it  has  often  been  held  that  his  protest  that  he  did  not  see  or  hear  it 
goes  for  naught,"  for  when  a  person  does  look  he  is  bound  to  see 
what  is  clearly  visible  and  be  guided  by  the  knowledge  thus  ob- 
tained." That  a  person  is  found  to  have  been  killed  on  a  street  car 
track  by  collision  with  a  car,  and  to  have  been  in  the  exercise  of  due 

9.  Note:  15  Ann.  Cas.  948.  And  Co.,  UO  La.  640,  34  So.  718,  62  L.B.A. 
see  EviDKNCfe,  voL  10,  p.  1008  et  seq.  747. 

10.  Montgomery  v.  Lansing  City  14.  Markowitz  v.  Metropolitan  St. 
Electric  R.  Co.,  103  Mich.  46,  61  N.  W,  R.  Co.,  186  Mo.  350,  85  S.  "W".  351,  69 
543,  29  L.R.A.  287;  Hayward  v.  North  L.R.A.  389;  Riedel  v.  Wheeling  Trac- 
Jersey  St.  R.  Co.,  74  N.  J.  L.  678,  65  tion  Co.,  63  W.  Va.  522,  61  S.  E.  821, 
AtL  737,  8  L.B.A.(N.S.)   1062;  Roa-  16  L.R.A.(N.S.)  1123. 

noke  R.,  etc.,  Co.  v.  Young,  108  Va.  Notes:  15  LJR.A.(N.S.)  259;  Ann, 

783,  62  S,  E.  961,  16  Ann.  Cas.  946  Cas.  1917B  477. 

and  note.  15.  Kansas  City-Leaven  worth  R.  Co, 

11.  Roanoke  R.,  etc.,  Co.  v.  Young,  v.  Gallagher,  68  Kan.  424,  75  Pac.  469, 
108  Va.  783,  62  S.  E.  961,  15  Ann.  64  L.E.A.  344;  Morris  v.  St.  Paul  City 
Cas.  946.  R.  Co..  105  Minn.  276,  U7  N.  W.  500, 

12.  Note:.  15  Ann.  Cas.  950.  17  L.R.A.(N.S.)  698. 

13.  Crisman  v.  Shreveport  Belt  B. 
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oare  for  his  own  safety,  is  not  sofiicient  to  establi^  negligence  on  the 
part  of  the  street  car  company ;  ^*  but  where  und^  ordinary  circum- 
stances a  street  car  runs  into  the  near  end  of  a  vehicle  which  is  plainly 
visible  in  front  of  the  car,  this  is  sufficient  evidence  of  negligence  on 
the  part  of  the  motorman  for  the  submission  of  the  case  to  tiie  jury.*' 
So  evidence  in  a  crossing  accident  case  tending  to  show  fast  running 
by  the  street  car  and  a  failure  to  decrease  its  speed  before  the  collision 
occurred,  and  the  testimony  of  the  plaintiff  that  he  heard  no  gong 
sounded,  are  sufficient  to  carry  the  case  to  the  jury,  on  the  question 
of  the  defendant's  negligence.*^  Evidence  that  the  motorman  in 
charge  of  a  street  car  approached  a  blind  crossing  at  the  rate  of  forty 
miles  an  hour,  without  signals,  with  his  head  turned  towards  a  pas- 
senger in  the  car,  is  sufficient  to  carry  to  the  jury  the  question  of 
the  negligence  of  the  street  car  company  in  collidijig  with  a  vehicle 
on  the  highway.  And  evidence  that  one  driving  a  horse  towards 
a  street  railway  crossing  at  a  point  where  the  view  along  the  track 
was  obstructed  stopped  his  horse  and  looked  and  listened  before  going 
on  the  track,  and,  hearing  no  signal,  proceeded  at  a  walk  and  was 
struck  by  a  rapidly  running  car,  is  sufficient  to  carry  to  the  jury  the 
question  of  his  due  care  and  diligence." 

ISO.  Positive  and  Negative  Testimony. — As  against  positive  affirm- 
ative evidence  by  credible  witnesses  to  the  giving  of  a  signal  by  an 
approaching  street  car,  there  must  be  something  more  than  the  testi- 
mony of  one  <a  more  that  they  did  not  hear  it,  to  authorize  the  sub- 
mission of  the  question  to  the  jury.  A  mere  "I  did  not  hear"  is 
entitled  to  no  weight  in  the  presence  of  affirmative  evidence  that  the 
signal  was  given,  and  does  not  create  a  conflict  of , evidence  justify- 
ing a  submission  of  the  question  to  the  jury  as  one  of  fact,*' 
where  the  opportunities  for  obseirvation  are  not  stated,  or  where  it 
affirmatively  appears  that  their  situation  was  such  or  their  atten- 
tion was  so  engrossed  that  they  probably  would  not  have  observed 
the  event  if  it  had  occurred,  or  where  their  opportunities  were  not 
coextensive  with  those  of  the  witnesses  who  testify  positively  to  the 
occurrence.*  In  accordance  with  this  rule  it  has  been  held  that  the 
positive  and  affirmative  testimony  of  the  motorman  and  conductor 
of  an  electric  car  that  the  gong  was  sounded  as  the  car  approached  a 
crossing,  corroborated  by  a  passenger  on  the  car,  was  not  counter- 

16.  Casey  v.  Chioaeo  Rys.  Ck».,  269  Co.,  222  Mass.  683,  111  N.  E.  391, 
111.  386,  109  N.  E.  984,  L.R.A.1916B  L.R.A.1918A  650. 

824.  Ajid  see  generally,  Neglioenoe,  20.  Foley  v.  New  York  Cent.,  etc., 
vol.  20,  p.  184  ©t  seq.  R.  Co.,  197  N.  Y.  430,  90  N.  E.  1116, 

17.  Note:  7  Ann.  Cas.  1129.  18  Ann.  Cas.  631  and  note. 

18.  Daieen  v.  Houghton  County  St.       Notes:  12  Ann.  Cas.  1033;  Ann.  Caa. 
R.   Co.,   150  Mich.   235,   113   N.    W.  1916A  163. 

1126, 13  Ann.  Cas.  134.  1.  Note:  12  Ana.  Cas.  1033. 

19.  Johnston  v.  Bay  State  St.  R. 
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balanced  by  ttie  negative  testimony  of  a  witnees  near  the  street  ctoaa- 
ing  that  the  gong  was  not  sounded.  In  siich  oases  no  conflict  in  the 
testimony  can  be  said  to  arie«,  since  the  fact  that  the  negative  wit* 
nesses  did  not  hear  the  signals  may  reasonably  be  attributed  to  a 
want  of  attention  at  the  time.  Probative  force  should,  however,  be 
given  to  negative  testimony  when  the  opportunity  of  the  witnesses 
to  receive  knowledge  of  the  fact  is  approximately  eqnal  to  that  of  the 
witnesses  who  give  positive  testimony  concerning  it.  And  where  one 
witness  testifies  positively  that  a  certain  signal  was  given  and  another 
witness  with  equal  means  of  knowing  testifies  that  the  signal  was  not 
given,  the  so  called  negative  testimony  is  so  far  positive  in  its  char- 
acter that  it  cannot  be  said  that  it  is  entitled  to  less  weight  than  the 
affirmative  testimony.'  It  may  appear  that  all  the  attention  of  which 
the  witness  was  capable  was  concentrated  on  the  effort  to  ascertain 
whether  a  signal  was  given,  so  that  his  failure  to  hear  it  could  only 
have  been  because  there  was  no  sound.'  According  to  some  authori* 
ties  while  negative  evidence  as  to  warnings  i»  not  entitled  to  much 
weight,  the  failure  of  a  street  car  company  to  prove  affirmatively 
that  the  signals  were  given,  when  it  could  hav»  done  so  if  such  had 
been  the  fact,  will  be  sufficient  to  estaUiah'  the  failure  to  give  wain- 
ing  signals.* 

151.  Res  Ipsa  Loquitar. — ^In  some  jurisdictions  the  doctrine  <rf 
res  ipsa  loquitur  does  not  apply  to  cases  wliere  the  injury  com- 
plained of  was  caused  to  travelers  in  the  atteet  by  dome  appliance 
used  by  the  street  railway  in  its  transportation  systiem.  Thus  it  has 
been  held  that  for  an  injury  caused  by  the  breaking  of  a  trolley  wire 
there  must  be  proof  of  negligence  beyond  the  mere  breaking,  on  the 
ground  that  otherwise  a  street  railway  would  be  practically  an  insurer 
of  the  safety  of  the  people  in  the  street  against  any  injury  by  instru- 
mentalitie?  under  the  control  of  the  company.'  But  in  other  juris- 
dictiona  wherein  a  street  railway  is  held  to  t^ie  highest  or  utmost 
degree  of  care  io  the  construction,  maintenanee,  and  operation. of  its 
lines,  negligenoe  is  presumed,  against:  an  electric,  railway  company 
from  the  breaking  and  falling  of  its  trolley  wire  in  a  public  street' 
In  support  of  this  view  it  is  argued  that  it  is  within  the  power  of  the 
defendant  at  all  times  to  show  whether  >he  ha»  exeicia«d  due  oare  in 
the  selection  of  materia},  in  their  erection  and  suhae<]uent  supervision, 


''» 


2.  Note:  Ann.  Cas.  1916 A  164,  166.      6.  Lannine<  v.  Pittsbui^  £ys.   Co. 

S.  Noter-ia  Ann,  Caa  1037.    Gen-  229  Pa.  St,  575>  79  Atl,  136,  32  L.R.A 

erally  as  to  positive  and  negative  tes-  (N.S.)  1043.       .  : 
timony,  see  Evidbkck,  vol.  10,  p.  1010.       6.  Chattanooga  Electric  B.   Co.   v. 

4.  Homstein  v.  United  Bys,  Co.,  195  Mingle,  103  Tenn.  667,  56  S.  W.  23, 

Mo.  440,  92  S.  W.  884,  113  A.  S.  R.  76  A.  S.  R.. 703;, Memphis  St.  R.  Co. 

693,  6  Ann.  Caa.  699,  4  L.BvA.(N.S')  ▼-  Kartright,  110  Tenn.  277,  7$  S.  'W. 

72a..       •         !.   •      •    :   1      ■:../    ■  719,  100  A.  S.  R.  «)7. 
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I  151  STREET  RAILWAYS  26  R.  C.  L. 

while  to  prove  an  actionable  lack  in  these  things  would  be,  in  most 
eases,  practically  beyond  the  reach  of  the  party  injured.'  The  doc- 
trine res  ipsa  loquitur  has  been  applied  in  a  case  of  injury  to  a  traveler 
driving  along  the  highway  by  the  sudden  stopping  of  an  electric  car, 
which  poured  forth  an  unusual  volume  of  smoke  in  the  horse's  face, 
catising  it  to  take  fright  and  run  away,  where  it  appeared  that  such 
noise  and  volume  of  smoke  were  not  incident  to  the  ordinary  opera- 
tion of  such  cars.*  But  it  has  been  held  that  negligence  cannot  be 
imputed  to  a  street  railway  company  from  the  mere  fact  that  the 
wheels  of  a  buggy  f^l  into  a  cable  slot,  because  that  may  have  been 
caused  by  some  concealed  imperfection,  or  by  some  other  defect  of 
which  the  comptmy  had  no  actual  or  implied  notice.'  Not  will  the 
doctrine  apply  to  establish,  on  the  part  of  a  street  car  company,  lia- 
bility for  injury  to  a  passerby  by  a  missile  thrown  from  under  a 
car,  where  both  the  act  which  caused  the  injury  and  the  negligence 
of  the  street  car  company  in  relation  thereto  would  have  to  be  inferred 
from  the  accident.'*  By  the  weight  of  authority  the  doctrine  res  ipsa 
loquitur  applies  to  the  ease  of  one  properly  at  a  place  in  the  street 
who  is  there  injured  by  derailment  of  a  street  car,**  and  proof  of  the 
injury  and  its  cause  will  justify  a  verdict  unless  such  prima  facie 
case  is  met  by  proofs  showing  that  the  company  was  not  at  fault. i* 
So  it  has  been  held  in  an  action  against  a  street  raUway  company 
for  the  death  of  a  pedestrian,  caused  by  being  struck  by  the  rear  end 
of  a  car  which  left  the  track  because  of  the  "splitting^'  of  a  switch, 
that  proof  of  the  accident  is  sufficient  to  charge  the  company  with 
negligence,  in  the  absence  of  proof  to  the  contrary,  and  to  place  upon 
it  the  burden  of  showing  that  the  injuries  were  not  received  tiirough 
any  fault  on  its  part.**  In  such  cases,  all  of  the  elements  of  the 
accident  are  within  the  complete  control  of  the  company,  and  the 
result  is  so  far  out  of  the  usual  course  of  things  that  there  is  no  fair 
inference  that  it  could  have  been  produced  by  any  other  cause  than 
negligence.  In  some  jurisdictions,  however,  it  is  still  the  rale  of  law 
that  the  happening  of  the  accident,  in  derailment  eases,  is  not  evi- 
dence of  itself  of  n^ligence,  but  the  quantum  of  pioof  necessary  to 
establish  negUgence,  under  such  circumstances,  ne&i  be  very  sUght** 

7.  Chattanooga  Bleetrie  R.  Co.  r.  11.  Do  Oiopper  ▼.  NadhnDa  Ry., 
Mingle,  103  Tenn.  «67, 66  S.  W.  23,  76  et&,  Co.,  12S  Teun.  63l|,  134  S.  W.  609, 
A.  S.  R.  703.    For  a  fnU  discussion  of  33  L.R.A.(N.S.)  913. 

the  doctrine  of  res  ipsa  loquitur,  see  Noteb:  43  L.R.A.(N.S.)  699;  L.RA. 

NxauflnroK,  vol.  20,  p.  185  et  seq.  1917D  810. 

8.  Note:  43  L.R.A.(N.8.)  599.  12.  Note:  L.R.A.1917D  817. 

9.  Miller  v.  United  Ry.,  etc.,  Co.,  108  18.  Najatian  v.  Jersety  City,  ate., 
Md.  84,  69  AtL  636,  17  L.R.A.(N.S.)  St.  R.  Co.,  77  N.  J.  L.  704,  78  Atl.  827, 
978.  23  L.B.A.(N.S.)  751. 

10.  De  Glopper  ▼.  Nashville  Ry.,  Notes:  43  L.R.A.(N.S.)  699;  L.B.A. 
etc.,  Co.,  123  Tenn.  633, 134  S.  W.  609,  1917D  817.  " 

33  L.R.A.(N.S.)  913.  .14.  Note:  LJtJL1917D  817,  811 

Note:  43  L.R.A.(N.S.)  898. 
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152.  Questions  for  Jury;  IT^ligence  of  Deftodant;  Proximate 
Cause. — The  question  of  negligence  or  no  negligence  on  the  part  of 
a  street  railway  company  is  one  of  fact  for  the  determination  of  the 
jury,"  unless  the  negligence  is  so  clear  upon  the  evidence  that  intel- 
ligent minds  cannot  fairly  form  diflFerent  conclusions  upon  it.**  So 
where  the  happening  of  an  accident  is  sufficient  to  charge  a  defend- 
ant with  negligence,  and  where  fair  minded  men  might  honestly 
differ  as  to  whether  the  'defendant  has  sustained  its  burden  of  show- 
ing that  the  decedent's  injuries  were  not  received  through  any  fault 
on  its  part,  the  question  of  the  defendant's  negligence  should  be  sub- 
mitted to  the  jury.**  It  is  well  settled  that,  at  crossings,  street  cars 
and  pedestrians  have  equal  rights  to  the  use  of  the  streets,  and  it  has 
been  held  in  that  connection  that  what  are  proper  care  and  precau- 
tion on'  the  part  of  those  in  charge  of  the  cars  to  prevent  accidents 
is  a  question  of  fact  in  each  case.**  The  question  whether  a  car  was 
operated  at  an  excessive  or  negligent  speed  is  generally  a  question 
for  the  j\uy>^*  >&  is  the  question  whether  due  diligence  was  used  in 
passing  a  standing  car.*"  So  the  jury  must  determine  whether  or 
not  the  motorman.  on  an  eleotric  car  kept  such  a  lookout  as  the  cir- 
eumstenees  demanded  or  gave  such  warning  as  was  necessary.*    Ijx 

IS.  MtDenn&tt  t.  8«verei  202  U.  8.  16.  Fox  v.  Oakland  ConatfL  St.  By., 

600,  26  8.  Ct.  709,  50  U.  S.  (L.  ed.)  118  Cal.  55,  50  Pac.  25,  62  A.  S.  R. 

1162;  Cliuim  v.  Wasbdngtpn  Cify,  etc.,  216;  Block  v.  Milwaukee  St.  R.  Co.,  89 

Ry.,  207  U.  S.  302,  28  S.  Ct.  63,  52  U.  Wis.  371,  61  N.  W.  1101,  46  A.  S.  R. 

S.  (L.  ed.)  219;  North  Chica^  St.  R.  849,  27  L.B.A.  366.  And  aee  generally, 

Co.  V.  Zieger,  182  111.  9, 54  N.  B.  1006,  NBauoiircB,  vdi.  20,  p.  166  et  seq. 

i74  A.  S.  B.  157;  Callahaa.  v.  Boston  17.  Najariaa.v.  Jersey  City,  etc.,  St. 

EL  B.  Co.,  205  Mass.  422,  91  N.  E.  B.  Co.,  77  N.  J.  L.  704,  73  AtL  527, 

388, 18  Ann.  Cas.  510;  Rascher  v.  East  23  L.E.A.(N.S.)  751. 

Detroit,  etc.,  R.  Co.,  90  Mich.  413,  51  18.  Consolidated    Traction    Co.    t. 

<N.  W.  468,  SO  A.  8.  R.  447;  Garrity  S<ott,  58.N.  J..  L.  682, 34  Atl.  1004, 56 

▼.  Detroit  Citizens^   St.  B.   Co.,  112  A.  S.  B.  620,  33  LJS.A.  122. 

iikh.  360,  70  N.  W.  1018,  37  L.R.A.  19.  Chicago,  eta.  Electric  R.  Co.  v. 

529;, Morris  v.  St.  Paul  City  B.  Co.,  Wanic,  230  111.  530,  82  N.  E.  821,  15 

105  Minn.  276,  117  N.  W.  500,  17  L.R.A.(N.S.)  1167 ;  Stewart  v.  Onlaha, 

L.R.A.(N.S.)  598;  Bosenkrans  v.  Lin-  etc.,  St.  R:  Co.,  88  Neb.  209, 129  "N.  W. 

deU  R.  Co.,  108  Mo.  9,  18  S.  W.  890,  440,  Ann.  Cas.  1912B  861;   Wolf  v. 

82  A.  8.  tU  688;  Oross  ▼.  Omaha,  etc,  City,  eta,  R.  Co.,  60  Ore.  64,  8S  Pac. 

St.  R.  Co.,  96  Neb;  300,  147  N.  W.  620,  91  Pac:  460, 15  Ann.  Cas.  1181. 

1121,  LBA.1915A  742;   Thateber  v.  Kot»:  Ann..  Cas.  lOlBB  865. 

Central  Tnuition  Co.,  166  Pa.  St.  66,  20.  Consolidated    Traction    Co.    v. 

30  Aa  1048,  45  A.  S.  R.  645;  Evers  Scott,  58  N.  J.  L.  688,  34  Atl.  1094,  55 

T.  Philadelphia  Traction  Co.,  176  Pa.  A.  S,.  R.  620,  33  LR.A.  122;  Roberts 

St.  376,  35  Atl.  140,  63  A.  S.'R.  674;  v.  Spokane  St.  R.  Co.,  23  Wash.  325, 

Block  V.  Milwaukee  St.  R.  Co.,  89  Wis.  ^3  Pac  506,  54  L.B.A.  184. 

371,  61  N.  W.  1101,  46  A.  S.  R.  849,  Note:  Ann.  Cas.  UB12B  864. 

27  L.R.A.  365.  1.  Chicago  City  R.  Co.  v.  Tuohy,  196 

Note:  Ann.  Cas.  1915B  50(5.  Til.  410,  63  N.  E.  997,  68  LR.A.  270. 

1303 


Digitized  by 


Google 


§  153  STBEIET  RAILWAYS  25  B.  C.  L. 

some  junsdictaoite  it  is  a  queatum  for  the  juiy  whether  the  failure  of 
the  motorman  of  a  street  car  approaching  a  street  crossing  to  sound 
the  gong  to  warn  a  person  stancHng  near  the  tracks  of  the  approach 
of  the  car  is  negligence.*  Where  the  rules  of  a  street  raihvay  com- 
pany require  the  sounding  of  a  goag  for  a  certain  distance  before 
reaching  a  street  crossing,  it  is  for  the  jury  to  determine  whether  a 
failure  in  that  respect  is  negligence.'  Whether  the  position  of  a 
pedestrian  or  vehicle  near  a  street  car  track  was  obviously  dangerous 
so  as  to  require  the  giving  of  warning  of  the  approach  of  the  car, 
and  whether  the  motorman  knew  or  by  the  exerdse  of  reasonable  care 
might  have  known  of  such  dangerous  position,  axe  also  questions  for 
the  jury.*  It  should  be  left  to  the  jury  to  say  whether,  notwithstanding 
the  imprudence  or  neglect  of  the  injured  person,  the  defendant  could 
not,  in  the  exercise  of  reasonable  care  and  diUgence,  have  prevented 
the  injury.*  So  the  question  of  the  care  of  a  motorman  in  discover- 
ing a  person  in  helpless  condition  on  the  track  is  for  the  jury,  where 
the  evidence  tends  to  show  that  he  could  have  been  seffli  in  time  to 
stop  the  car  before  striking  him.*  And  it  has  also  been  hc^d  a  mat- 
ter for  the  consideration  of  the  jury,  whether  or  not  the  motorman 
observed  the  proper  preoautions  wbafe  he  knew  that  little  school 
children  in  the  street  might  be  heedless  of  daogw,  and  whether  the 
motorman  should  have  anticipated  that  a  child  would  suddenly  rush 
from  the'  sidewalk  and  in  front  of  the  ear,  and  therefore  should  have 
managed  the  brakes  so  as  to  be  able  to  stop  quickly.^  The  question 
whether  a  servant's  act  was  done  in  furtherance  of  the  master's  busi- 
ness and  within  the  soope  of  his  employment  is  generally  one  for  the 
jury.  And  therefore  the  liability  of  a  street  rsdlway  for  the  act  of 
a  motorman  in  running  his  ear  against  a  buggy  at  a  crossing  is  a 
question  for  the  jury,  notwithstanding  this  claim  that  he  did  it  mali- 
eiously,  if  there  were  any  circumstanoes,  fronp  which  it  could  be 
fairly  idferted  that  he  was  simply  endeavoring  to  dear  the  ttaek  to 
he  could  proceed  with  the  car  or  do  something  i^  furthemnce  of  hia 
master's  business.*  The  question  as  to  whose  negligence  is  &e  direct 
and  proximate  cause,  of  an  accident  is  one  of.  fact  for  the  jury  to  de- 
tiurmine^  under  9II  the  facts  and  circumstt^iceis  of  tfaie  case.*  Thus  it. 

2.  CSiieago  Oky  R.  Co.  v.  Totthy,  106      8.  Bbltiftion    Goaac^    &    Ca    t. 
111.  410,  63  N.  £.  987^  68  L.K2L  270.      Pieroe,  89  Md.  4d6,  43  AtL  940,  46 

Notes:  4  LJl.A(N.S;)  7M;  20  Ann.  L-KA.  527. 
Cas.  154.  9.  Pilni«r  v.  Boise  Trsetion  Co.,  14 

3.  Note:  20  Ann.  Cas.  156.  Idaho  327,  94  Pee.  432,  126  A.  S.  £. 

4.  Note:  20  Ann,  Cas.  157.  16il,   15    LJRA.(N.S.)    254;   Hall   v. 
6.  OTlaherty  v.  Union  E.  Co.,  46   Ogden  City  St  R.  Co.,  13  Utah  243,  44 

Mo.  70,  100  Anu  Deo.  343.  ,    Pao.  1046,  57  A.  S.  E.  726;  Thompson 

6.  Goff  V.  St.  Louis  Transit  Co.,  199   v.   Salt  Lake  Rapid  Transit  Co.,  16 
,3«o.  694,  98  S.  W.  49,  9  L.B.A.(N.S.)    UtaH  tiSl,  52  Pao.  92,  67  A.  S.  R.  6Z1, 

244.  40  L.R.A,  17a 

7.  Note:  18L.R.A.(N.S.)  3T3w" 
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is  a  question  of  fact  for  ^fsjmyUt  <loterinme  wbeiher  the  failure  of 
a  street  car  company  to  display  sipial  lights;  rar  its  action  in  dii^lay>- 
ing  insaffioient  signal  lights,  was  ih6  (mndmate  cause  of  the  injury.** 
So  under  evidence  that  no  warning  signal  ef  approach  was  given  by 
a  trolley  car,  it  itf  tot  l3ie  jury  to  say  whether  the  osuiasioo  of  such 
signal  was  a  proximate  cause  of  the  aocldeat.** 

153.  C4mtribator7'Neg|ligeaee.r~Iii  the  case  of  aetaons  f<Mr  injuriea 
alleged  to  have  been  caused  by  the  negligence  of  a  stareet  railway 
company,  as  in  negligence  cases:  generally,  thwe  may  be  exoq>tiond[ 
citcumstanoee  under  whidi'it  may  be  h^  as  a  matter  of  law  that 
a  plaintiff  was  guiky  «f' contributory  ne^genee.  And  if  as  «  matter 
of  common  knowledge  and  experience  the  court  can  see  that,  upon 
all  the  undisputed  facts,  the  plaintiff  was  not  in  the  ex^Kise  of  ordi- 
nary  care,  and  that  the  injury  he  received  was  in  part  attributable 
to  his  want  of  it,  Ae  jury  may  be  properly  told,  as  matter  of  law, 
tliat  he  cannot  recover."  But  if  the  question  of  contributory  negli> 
gence  depends  upon  a  variety  of  circumstances  from  which  different 
minds  might  arrive  at  different  conclusions  as  to  whether  there  was 
negligence  or  not,  then  the  question  is  for  the  jury,**  under  instruc- 
tions from  the  court  as  to  what  facts,  if  proved,  constitute  contribu- 
tory negligence,**  Whether  a  pedestrian  was  guilty  of  contributory 
negligence  in  endeavoring  to  cross  in  front  of  a  rapidly  approaching 

10.  Note:  10  Ann,  Cas.  60«.  Val.  St.  B.  Co.,  213  Mass.  99,  99  N.  B. 

11.  Hay  ward  v.  North  Jersey  St,  R.  966,  Ann.  Cas.  1913E  1099;  Bremer  ▼. 
Co.,  74  N.  J.  L,  678,  65  Atl,  737,  8  €t  Paul  City  B,  Go,  107  Minn.  326, 
L,R.A,(N.S,)  1062.  120  N.  W.  382,  21  L.E.A.(N.S.)  887; 

Note;  20  Ann.  Cas.  157,  •  Connelly  v.  Trenton  Pass.  R.  Co.,  56 

12.  Creamer  v.  West  End  St.  R.  Co.,  N.  J.  L.  700,  29  Atl.  438,  44  A.  S.  R. 
156  Mass.  320,  31  N.  E.  391,  32  A.  S.  424;  Consolidated  Traction  Co.  v. 
R.  456,  16  L.R.A.  490.  Soott,  58  N.  J.  L,  682,  34  Atl.  1094,  55 

IS.  Chunn  v.  City,  etc.  By,,  207  U.  A.  8.  R.  620,  33  L.R.A.  122;  Dobbs 

S.  302,  28  S.  Ct.  63,  62  U.  S.  (L.  ed.)  v.  West  Jersey,  etc.,  R.  Co.,  78  N.  J.  L. 

219;  Birmingham  R.,  etc.,  Co.  v.  City  679,  75  Atl.  905,  20  Ann.  Cas.  293; 

Stable  Co.,  119  Ala.  615,  24  So.  558,  Cincinnati  St.  R.  Co.  v.  Snell,  54  Ohio 

72  A.  S.  R.  955;  Driscoll  v.  Market  St.  197,  43  N.  E.  207,  32  L.R.A.  276; 

St  Cable  R.  Co.,  97  Cal.  553,  32  .Pac.  Thomps(Hi  v.  Salt  Lake  Rapid-Transit 

591,  33  A.  S.  R.  203;  Harrington  t.  Co.,  16  Utah  281,  52  Pac  92,  67  A.  S. 

Los  Angeles  R.  Co.,  140  CaJ.  614,  74  R.    621,   40   L.B.A.    172;    Roberts   v. 

Pac.  15,  98  A.  S.  R.  85i  63  L,R,A.  238;  Spokane  St.  R.  Co.,  23  Wash.  325,  63 

Chicago  City  B.  Go.  v.  Bobinaon,  127  Pac.  506,  54  L.E.A.  184j  Thoresen  v. 

III.  9, 18  N.  E.  772, 11  A.  S.  R.  87  and  La  Crosse  City  R.  Co.,  87  Wis.  597,  58 

note,  4  L;R.A.  126;  North  Cbkago  St.  N.  W.  1061,  41  A,  6.  R.  64  and  note 
B  Co.  V.  Zeiger,  182  lU.  9,  64  N.  E.       Note:  20  Ann.  Cas.  158. 

1006,  74  A.  S.  R.  157;  Stack  v.  East  '    And  see  generally,  Keougence,  vol. 

St.-  Louis,  etc,  B  Co.,  246  HL  308;  92  20,  p,  166  et  seq. 
N.  E.  241,  137  A.  S.  R.  318;  Creamer       14.  Bamberger  v.    Citizens'    St.   R. 

v.  West  End  St.  R.  Co.,  156  Mass.  320,  Co.,  95  Tena.  18j  81  S.  W.  163,  49  A. 

31  N.  £.  391y  33  A.  S'.  fL  466,.  16  .3.  R.  909,  2^  L.B.A.  486. 
L.R.A.  490;  Donovan  v.  Connecticut 
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Street  car  ig  a  question  for  the  jury  where  abcording  to  the  testimony 
of  a  witness  the  car  was  not  dangerously  near  the  point  of  crossing.*^ 
A  person  who  is  about  to  pass  in  front  of  a  car  has  the  right  to  judge 
whetlier  or  not  he  has  sufficient  time  within  which  to  oroes  the 
track  in  front  of  the  car,  and  it  is  fw  the  jury  to  say  whether  or  not 
he  exercised  such  judgment  as  a  reasonably  prudent  person  would 
have  exercised  xmder  like  circumstaniees.**  So  where  a  child  is 
injured  it  is  generally  for  the  jury  to  determine,  in  the  light  of  all 
the  circumstances,  whether  he  acted  with  that  degree  ol  care  and 
prudence  which  might  reasonably  be  expelcted  of  a  child  of  his  age 
and  intelligence.^'  According  io  a  number  of  decisions,  however, 
the  question  of  the  contributory  ne^geboa  of  a  child  may  under 
some  circumstances  be  one  of  law  for,  the  court,  especially  where  there 
was  no  evidence  of  any  cttre  on  the  part  of  the  child.^*  Thus  it  has 
been  held  to  be  negligence,  as  matter  of  law,  for  a  child  ten  years 
old,  aft^  seeing  from  a.  point  on  the  sidewalk  a  street  car  approach- 
ing eighty  feet  distant,  to  attempt  to  walk  across  the  street  without  any 
precaution  to  avoid  collision  with  the  car.^*  So  it  has  been  decided 
that  a  six-year-old  child  is  guilty  of  negligence  in  following  other 
children  across  street  car  tracks  at  a  place  other  than  a  street  crossing 
without  exercising  any  care  to  ascertain  whether  or  not  a  car  is 
approaching,  which  will  preclude  a  recovery  in  case  he  is  struck  and 
killed  by  a  car.*"  And  a  similar  holdirig  has  been  made  in  the  case 
of  a  child  six  and  one  half  years  old  crossing  street  car  tracks  behind 
a  passing  car  in  such  a  manner  as  to  come  into  contact  with  the  side 
of  a  car  moving  on  the  other  track.^  When  it  is  held  not  to  be  negli- 
gence per  se  for  one  to  drive  along  the  street  car  track  the  question 
of  due  care  on  the  part  of  the  driver  is  for  the  jury*  So  it  is  ordi- 
narily a  question  for  the  jury  to  determine  whetiier  the  act  of  a 
plaintiff  in  stopping  or  leaving  his  vehicle  in  the  street  was  negli- 
gence, though  the  circumstances  may  be  such  as  to  warrant  the  court 
in  declaring  as  a  matter  of  law  that  the  plaintiff  is  negligent,*  It 
has  been  said  that  the  contributory  negligence  of  the  injured  party 

15.  Wolf  V.  City,  etc.,  R.  Co.,  50  Ore.  19.  Holian  ▼.  BoBtonEl.  K  Co.,  194 
64,  91  Pac.  460,  15  Ann.  Cas.  118L        Maaa.  74,  80  N.  B.  1,  11  L.E.A.(N.S.) 

Note:  L.R.A.1917C  699.  166  and  note. 

16.  Ashley  v.  Kanawha  Val.  Trae-  80.  Kyle  v.  Boston  EL  R.  Co.,  215 
tion  Co.,  60  W.  Va.  306,  55  S.  E.  1016,  Mass.  260, 102  N.  E.  310,  L.R.AJ917F 
9  Ann.  Cas.  836.  164. 

17.  Roberts  v.  Spokane  St.  R.  Co.,  1.  Aduns  ▼.  Boston  EL  B.  Co.,  222 
23  Wash.  325,  63  Pac.  506,  54  L.R.A.  Mass.  860, 110  N.  E.  965,  L.R.A.1917P 
184;  Tecker  v.  Seattle,  etc.,  R.  Co.,  60  165. 

"Wash.  570,  111  Pac.  791,  Ann.  Cas.  2.  Galkhan  v.  Boston  EL  B.  Co., 
19126  842.  20$  Mass.  422,  91  N.  £.  388,  18  Ana. 

Note:  L.R.A.1917P  176.  Cas.  610. 

18.  Notes:    11    L.R.A.(N.S.)  178;      8.  Note:  Ann.  Ca&  1917C  1229. 
L.R.A.1917F  84,  184. 
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cannot  be  taken  from  the  jury  in  an  action  to  recover  damages  for 
personal  injuries,  except  in  cases  where  it  is  clear  that  there  was  some 
new  act  of  negligence  on  the  part  of  the  defendant  that  was  the  proxi- 
mate cause  of  the  injury.* 

154.  Damages. — There  is  a  conflict  among  the  decisions  relating 
to  the  right  to  recover  damacgos  for  bodily  pain  and  suffering  result- 
ing from  fright  without  contemporaneous  bodily  impact,'  and  it 
has  been  held  that  ds^nages  cannot  be  recovered  by  a  person  who, 
while  sitting  at  an  open  window,  was  knocked  from  his  chair  and 
temporarily  blinded  and  afterward  suffered  impairment  of  vision  and 
nervous  weakness,  as  the  result  of  a  powerful  electric  flash  of  an 
explosive  nature  caused  by  a  short  circuit  on  the  lines  of  a  street 
car  company  a  short  disttm'ce  away.*  When  an  injury  to  a  woman 
due  to  the  negligence  of  a  street  railway  company  results  in  a  mis- 
carriage, she  is  entitled  to  lecover  such  damages  as  will  fairly  com- 
pensate her  for  the  pain  and  suffering  bccasioned  by  the  miscarriage, 
but  not  for  the  pain  and  suffering  occasioned  by  the  loss  of  the  child. 
The  pain  and  suffering  which  ftie  mother  woidd  have  suffered  when 
the  child  was  born  in  the  natural  course  of  events  cannot  be  deducted 
from  the  pain  and  suffering  occasioned  by  the  miscarriage,  which 
resulted  from  the  defendant's  negligence.'  Exemplary  or  punitive 
damages  are  not  recoverable  against  a  street  railway  corporation 
where  there  is  no  evidence  of  malice,  ill  will,  or  wanton  conduct 
tow^d  the  plaintiff  involved  iiv  the  injury.*  But  it  has  be^n  held 
that  exemplary  damages  are  proper  iA  case  a  motorman  in  charge 
of  an  electric  car,  seeing  a  horse  in  charge  of  a  woman,  plunging  and 
rearing  near  the  track,  and  thereby  placing  her  in  obvious  peril, 
takes  no  action  to  lesaen  the  speed  of  the  car  until  it  is  too  late  to  pre- 
vent a  collision.* 

4.  Rider  v.  Syracuse  Rapid  Transit      Note:  21  Aon.  Cas.  750. 

R.  Co.,  171  N.  Y.  139,  63  N.  E.  836,  7.  Morris  v.  St.  Paul  City  R.  Co., 

58  L.R.A.  125.  105  Minn.   276,   117  N.  W.  500,  17 

5.  Note:  21  Ann.  Cas.  750.    And  tea  L.R.A.(N.S.)  598  and  note. 
Damages,  vol.  8,  pp.  469,  525  et  seq.  8.  Note:  59  A.  S.  R.  608. 

6.  Chittick  v.  Philadelphia  Rapid  9.  South  Covington,  etc.,  St  R.  Co. 
Transit  Co.,  224  Pa.  St.  13,  73  Atl.  4,  ▼.  Cleveland,  100  S.  W.  283,  30  Ky.  L. 
22  L.R.A.(N.S.)  1073.  Rep.  1072, 11  L.R.A.(N.S.)  853. 
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STREETS 

See  HiGHWATS,  vol.  13,  p.  1. 


STRIKES 

See  Labob,  voL  16,  p.  434 


SUBMISSION  OF  CONTROVERSY 

See  AoBBib  Cask,  vol.  1,  p.  778. 


SUBORNATION 

See  Pkbjttkt,  voL  21,  p.  276. 


SUBPOENA  DUCES  TECUM 

See  WrTKESSES. 
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Pebsoks  ADVANdKa  MoNiT  TOB  Patiosnt  or  IirouiCBRAircis  ObIIUUjT 

22.  In  Absence  of  Agreement  for  Subrogation 

23.  Under  Agreement  tof  Subrogation  .  , 

24.  Necessity  for  Express  Agreement 

25.  Payment  of  Charges  against  Estates 

26.  Money  Advanced  on  Defective  Security 

27.  Money  Advanced  by  Executor  or  Admuustratov 
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28.  In  General 
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30.  Payment  of  Debts  by  Devisee  or  Legated 
3L  Redemptioner 
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S6.  Paymeui;  of  Purchase  Money  Notes 

86.  Payment  in  Reliance  on  Defective  Security  or  tfnfnIfiUed  Promlaa  of 
Security 
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87;  View  that  Purchaser  Is  Entitled  to  Be  Subrogated 

88.  View  that  Purchaser  Is  Not  Entitled  to  Be  Subrogated 

89.  Purchaser  of  Invalid  Title 
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40.  In  General 
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45.  Cosureties;  Joint  Debtors 
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54.  Pnblie  OiBcen 

55.  Persons  L^ally  Respotnsible  far  Lou  or  Injury  Oeeanonad  hj  Fault  of 

Another 

66.  Mortgagor  Paying  Debt  after  Sale  Subject  to  Mortgage 

67.  Persons  Advancing  Mon^  to  Pay  Wages  or  Making  Loans  to  Married 

Women  for  Necessaries 

68.  Corporation  0£Seers  and  Stockholders 

59.  Enforcement  of  MarshaliBg  Assets 

IV.  Ri^ts  Ac([uired 

60.  In  OoMral 

61.  Payment  by.  Surety  Generally 

62.  View  that  Surety  Is  Not  Subrogated  to  Ori^nal  Obligation 

63.  View  that  Surety  Is  Subrogated  to  Original  Obligation 

64.  Right  of  Surety  in  Security  Given  for  Several  Debts 
95.  Subrogation  to  C^ndttor's  Si^^ts  of  Priority 

66.  Bights  Acquired  by  One  Subrogated  to  Judgment  Ocasrally 

67.  Right  of  Surety  Who  Has  Paid  Judgmwt  to  Enforce  It  against  Pruieipal 

68.  Right  of  Junior  Lienor  to  Have  Mortgage  Assigned 

69.  Right  of  Surety  to  Have  Security  or  Judgment  Assigned 

70.  Reinstatement  of  Security 

71.  Extent  of  Subrogation  as  to  Amount 

72.  Subrogation  to  Rights  of  Govemntent 

y.  Procedore  and  Defenses 

73.  In  General 

74.  Necessity  for  Pioeeedings  to  Establish  Rj^t 

75.  Establishment  of  Suretyship 

76.  Laches  and  Waiver 

77.  Statute  of  Limitations 

78.  Pleading,  Parties,  and  Appeal 


L  Introductoby 

1.  Defi&itioas  and  Distinctions. — Subrogation  in  its  broadest  sense 
is  the  subBtitution  of  one  person  in  the  place  of  another  with  reference 
to  a  lawful  claim  or  right,  *  and  it  is  frequently  referred  to  as  the  doc- 

1.  Boley  V.  Daniel,  72  Fla.  121,  72  Me.  153,  37  AU.  886,  38  L.R.A.  152; 

So.  644,  L.R.A.1917A  734;  Johnson  v.  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co., 

Barrett,  117  Ind.  551, 19  N.  E.  199, 10  139  Mass.  508,  2  N.  E.  103,  52  Am. 

A.  S.  R.  83;  Heuser  v.  Shannan,  89  Rep.  728;  Liles  v.  Rogers,  113  N.  C. 

la.  355,  56  N.  W.  625,  48  A.  S.  R.  197,  18  S.  E.  104,  37  A.  S.  E.  627 

390  and  note;   Fidelity,  etc.,  Co.  v.  and  note;  Webb  v.  Crouch,  70  W.  Va. 

Bowen,  123  la.  366,  98  S.  W.  897,  6  580,  74  8.  E.  730,  Ann.  Cas.  1914A 

L.R.A.(N.S.)   1021;  Lewis  v.  United  728;  Smith  y.  Davis,  71  W.  V*.  316, 

States  Fidelity,  etc.,  Co.,  144  Ky.  425,  76  S.  E.  670,  43  L.B.A.(N.S,)  614. 
138 JB.  W.  305,  Ann.  Cas.  1913A  564;       Notes:  44  A.  S.  B.  731;  99  A.  S.  R. 

Leavitt  t.  Canadian  Pac  R.  Co.,  90  476;  13  L.R.A.  619;  68  L.R.A.  620. 
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trine  of  substitution.*  It  is  a  device  adopted  or  invented  by  equity 
to  compel  the  ultimate  -discharge  of  a  debt  or  obligaticra  by  him  who 
in  good  conscience  ought  to  pay  it.'  Its  phases  are  various,  but  it 
preserves  its  characteristic  features  throughout:  It  is  the  machinery 
by  which  the  equity  of  one  man  is  worked  out  through  the  legal  rights 
of  another.*  There  are  known  to  the  law  two  kinds  of  subrogation — 
legal  and  conventional.  Ordinarily,  when,  the  term  ia  used  without 
qualification,  legal  subrogation  is  meant.  Legal  subrogation  arises 
by  operation  of  law  where  one  having  a  liability  or  a  right  or  a  fidu- 
ciary relation  in  the  premises  pays  a  debt  due  by  another  under  such 
circumstances  that  he  is  in  equity  entitled  to  the  security  or  obli- 
gation held  by  the  creditor  whom  he  has  paid.*  Conventional  sub- 
rogation depends  upon  a  lawful  conts'act,  and  occurs  where  one  hav- 
ing no  interest  in  or  relation  to  the  matter  pays,  the  debt  «f  another, 
and  by  agreement  is  entitled  to  the  securities  and  rights  of  the  cred- 
itor so  paid.*  Subrogation,  while  distinguiehaWe  from  exoneration 
as  against  the  debtor  or  contribution  from  othfers,  is  used  to  enforce 
both  remedies.'  As  between  parties  ofequ&l  ^rank  where  one  pays 
an  obligation  which  all  are  bound  to  pay  the  rights  of  contiibuti(m 
and  subrogation  are  closely  related,  and  both  rights  are  sustained  by 
the  authorities,  but  they  are  dearly  different  The  advantl^  of 
subrogation  over  contribution  is,  of  course,  that  subrogation  gives 
the  one  who  pays  oS  an  4QC(:»iQhfU)ce  the  pr^oatection  of  the  original 
security,  and  to  that  extent  a  prior  right  over  liens  or  conveyances 
created  or  executed  after  the  creation  of  the  incumbrance  paid  off 

2.  Parsons  v.  Urie,  104  Md.  238,  64  478;  13  L.B.A.  .61d;  «&  L.R.A.  521, 
Atl.  927,  10  Ann.  Cfas.  278,  8  L.R.A.  522. 

(N.S.)  559.  4.  Southern  Cotton  Oil  Co.  v.  Na- 

3.  Memphis,  etc.,  R.  Co.  t^  Dow,  120  poleon  Hill  Cotton  Co.,  108  Ark.  555, 
U.  S.  287,  7  S.  Ct.  482,  30  U.  S..  (L.  158  S.  W.  1082,  46  L.R.A,(N.S.)  1049. 
ed.)  595;  Opp  v.  Ward,  125  Ind.  241,       Note:,  68  L.R.A.  526. 

24    N.    E.    974,    21    A.    S.    R.    220;  6.  'Boley  v.  Daniel,  72  Fla.  121,  72 

Spaulding  v.   Harvey,   129   Ind.  106,  So.  644,  L.R.A.1917A  734;  Wilkins  v. 

28    N.    B.    323,    28    A.    S.    R.    176,  Gibson,  113  Ga.  31,  38  S.  E.  374,  84 

13    L.R.A.    619;    Crippen   v.    Chap-  A.   8.  R.  204;   Home  Sav.   Bank  v. 

pel,  35  Kan.  495,  11  Pac.  453,  57  Am.  Bieratadt,  168  111*  618,  48  N.  E.  161, 

Rep.   187;   Emmert  v.   Thompson,  49  61  A.  S.  R.  146. 

Minn.  386,  52,  N.  W.  31,  32  A.  S.  B.  Note:  99  A-S,  R.  477. 

666;  Ocoback  v.  Baker,  52  Neb.  447,  «.  Boley  v.  Daniel,  72  Fla.  121,  72 

72  N.  W.  582,  66  A.  S.  B.  519;  Brown  So.  644,  L.E.A.1917A  734;  WSkins  v. 

V.  Harding,  170  N.  C.  253,  86  S.  E.  Gibson,  113  Ga.  31,  38  S.  E.  374,  84 

1010,  Ann.  Cas.  1917C  548;  Mosier's  A.   S.   R.  204;.  Home  Sav,   Bank   v. 

Appeal,  56  Pa.  St.  76,  93  Am.  Dec.  Bierstadt,  168  Dl.  618,  48  N.  E.  161, 

783;   Forest  Oil   Co.'s   Appeals,   118  61  A.  S.  R.  146:  Meeker  v.  Larson,  65 

Pa.  St.  138,  12  Atl.  442,  4  A.  S.  R.  Neb.  158,  90  N.  W.  958,  67  L.R.A.  901. 

584;  Sands  v.  Durham,  98  Va.  392,  99  Note:  99  A.  S.B.  427. 

Va.  263,  36  S.  E.  472,  38  S.  E.  145,  •     And  see  infoft,  par.  6. 

86  A.  S.  R.  884,  54  L:R.A.  614.  7.  Dowdy  v.  Blake,  50  Ark.  905,  6 

Notes:  22  A.  S.  B.  192;  99  A.  S,  R.  8.  W.  897,  7  A.  8.  R.  88;  Brown  v. 
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but  before  the  payment*  Equitable  subrogation  is  in  some  of  its 
characteristics  nearly  related  to  the  principle  of  equitable  estoppel, 
and  may  in  a  sense  be  called  the  acting  and  moving,  while  equitable 
estoppel  is  the  obstructive,  member  of  the  same  family.* 

2.  Origin  and  Nature  of  Doctrine. — ^The  doctrine  of  subrogation  is 
generally  considered  to  have  been  derived,  and  the  term  itself  bor- 
rowed, from  the  civil  law,*'  though  some  authorities  regard  the  Ro- 
man law  as  its  source.**  However  this  may  be,  it  has  long  been  an 
eetablished  branch  of  equity  jurisprudence.**  It  does  not  owe  its 
origin  to  statute  or  custom,  but  it  is  a  creature  of  courts  of  equity, 
having  for  its  basis  the  doing  of  complete  and  perfect  justice  between 
the  parties  without  regard  to  form.**  It  la  a  doctrine  ^erefore  which 
will  be  applied  or  not  according  to  the  dictates  (rf  equity  and  good 
conscience,  and  considerations  of  public  policy,**  and  will  be  allowed 

Htoding,  170  N.  C.  253,  86  8.  E.  1010,  Ann.  Gas.  1917B  362,  L.R.A.1915F 
Ann.  Gas.  1917G  548;  Haverford  Loan,  771;  Leavitt  v.  Ganadian  Pac.  R.  Co., 
etc.,  Afls'n  t.  Fire  Ass'n,  180  Pa.  St  90  Me.  153,  37  AU.  886,  38  L.R.A.  152; 
522,  37  AU.  179,  57  A.  S,  R.  657;  Oren  v.  Wrightson,  51  Md.  34,  34  Am. 
Sands  v.  Durham,  98  Va.  392,  36  S.  Rep.  .286;  Emmert  v.  Thompson,  49 
E.  472,  54  L.B.A.  614.  Minn.  386,  52  N.  W.  31,  32  A.  S.  R. 

8.  Note:  10  Ann.  Gas.  282.  As  to  566;  Union  Mortgage,  etc..  Trust  Go. 
subn^ation  between  co-obligon,  see  v.  Peters,  72  Miss.  1058,  18  So.  407, 
in£ra,  par.  45-47.  30  L.RA.  829;  Ruoker  v.  Robinson,  38 

9.  Union  Mortgage,  etc.,  Trust  Co.  Mo.  154,  90  Am.  Dec.  412;  Capen  v. 
V.  Peters,  72  Miss.  1058,  18  So.  WI,  Garrison,  193  Mo.  335,  92  S.  W.  368, 
30  L.R.A.  829.  6  L.R.A.(N.S.)  838;  American  Bond- 

10.  Prairie  State  Nat.  Bank  t.  ing  Co.  v.  State  Sav.  Bank,  47  Mont 
United  States,  164  U.  S.  227, 17  S.  Ct  332,  133  Pac.  367,  46  L.R.A.(N.S.) 
142,  41  U.  S.  (L.  ed.)  412;  Wilkinfi  557;  Brown  v.  Harding,  170  N.  C.  253, 
V.  Gibson,  113  Ga.  31,  38  S.  E.  374,  86  S.  E.  1010,  Ann.  Cas.  1917C  548; 
84  A.  S.  B.  204;  American  Bonding  Home  Mut.  Ins.  Co.  v.  Oregon  By. 
Co.  V.  State  Sav.  Bank,  47  Mont.  332,  etc.,  Co.,  20  Ore.  569,  26  Pac.  857,  23 
133  Pac.  367,  46  L.R.A.  (N.8.)  557.  A.  S,  B.  161;  Livingstain  v.  Colum- 

Notee:  99  A.  S.  R.  479;  1  L.R.A.  bian  Banking  etc.,  Co.,  77  S.  £.  305, 

641;68L.R.A.  520.  57  S.  E.  182,  122  A.  S.  R.  568,  22 

11.  Note:  99  A.  S.  R.  479.  L.R.A.(N.S.)  442;  Fidelity  Ins.,  etc., 

12.  Galium  v.  Emanuel,  1  Ala.  23,  Co.  v.  Shenandoah  Valley  R.  Co.,  86 
34  Am.  Dee;  757;  Gheesebiough  ▼.  Mil-  Va.  1,  9  S.  E.  759,  19  A.  S.  R.  858; 
lard,  1  Johns.  Ch.  (N.  Y.)  409,  7  Am.  Pace  v.  Pace,  95  Va.  792,  30  S.  E.  361, 
Dee.  484;  Hayes  v.  Ward,  4  Johns.  Ch;  44  L.R.A.  459;  Hu^es  v.  Thomas,  131 
(N.  Y.)  123,  8  Am.  Dee.  554.  Wis.  315,  111  N.  W.  474,  11  Ann.  Gas. 

Note:  99  A.  S.  R.  479.  673,  4  L.R.A.(N.S.)   744;  Hughes  v. 

13.  Ketchum  v.  Duncan,  96  U.  S.  Thomas,  131  Wis.  315,  111  N.  W.  474, 
659,  24  U.  8.  (L.  ed.)  868;  Memphis,  11  Ann.  Gas.  673,  11  L.ItA.(N.S.) 
etc.,  R.  Co.  V.  Dow,  120  U.  8.  287,  7  744. 

8.  Ct  482,  30  U.  S.    (L.  ed.)   595;       Notes:  44  A.  8.  R.  731;  51  A.  S.  B. 
Southern  Cotton  Oil  Co.  v.  Napoleon  765;  99  A.  S.  R.  476;  23  L.R.A.  124; 
Hill  Cotton  Co.,  108  Ark.  555,  158  8.  68  L.R.A.  521;  L.R.A.19i5D  699. 
W.  1082,  46  L.R.A.(N.S.)  1049;  New       14.  Notes:   23  L,B.A.  125;  L.R.A. 
V.  Smith,  94  Kan.  6,  145  Pac.  880,  1915D  699. 
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in  all  cases  where  the  equities  of  the  case  demand  it.**  It  rests  upon 
the  maxim  that  no  one  shall  be  enriched  by  another's  loss,  and  may 
be  invoked  wherever  justice  demands  its  application,  in  opposition 
to  the  technical  rules  X>{  law  which  liberate  securities  with  the  extin- 
guishment of  the  original  debt.**  The  right  to  it  depends  upon  the 
facts  and  circumstances  of  each  particular  case,  and  to  which  must 
be  applied  the  principles  of  justice.*'  In  the  administration  of  relief 
by  subrogation,  it  will  be  found  that  the  jurisdiction  of  equity  rests 
largely  on  the  prevention  of  frauds  and  on  relief  against  mistakes; 
and  the  expansion  of  the  rule  has  so  nearly  covered  the  field  that  it 
may  now  be  said  that,  wherever  a  court  of  equity  will  relieve  against 
a  transaction,  it  will  do  so  by  the  remedy  of  subrogati<Mi,  if  that  be 
the  most  efficient  and  complete  that  can  be  afforded.** 

3.  Scope  of  Article. — The  doctrine  of  subrogation,  or  substitution 
as  it  is  frequently  called,  as  originally  adopted  into  equity  juris- 
prudence by  the  early  English  chancellors  was  very  narrowly  applied, 
and  its  principal  use  waa  in  cases  wherein  a  surety  bad  paid  the  debt 
of  his  principal.  In  keeping  with  the  more  liberal  application  of 
the  principles  of  equity,  the  doctrine  has  been  greatiy  expanded  and 
as  now  applied  is  broad  enough  to  cover  all  cases  in  which  one  person 
pays  an  obligation  which  in  justice  and  good  conscience  ought  to 
have  been  paid  by  another.  It  is  the  purpose  of  this  article  to  dis- 
cuss the  entire  subject  of  subrogation,  covering  all  the  relations  and 
situations  out  of  which  the  right  of  subrogation  arises,  except  as  regards 
the  rights  of  an  insurer  on  paying  a  loss  to  be  subrogated  to  the  rights 
of  the  assured  against  a  third  perscm  by  whose  wrongful  or  negligent 
act  the  loss  may  have  been  caused.** 

n.  EssEKTiAL  Elements 

4.  In  General. — ^There  are  numerous  decisions  to  the  effect  that  the 
doctrine  and  practice  of  subrogation  being  of  equitable  origin  and 
nature,  its  operation  is  controlled  and  governed  by  the  principles  of 
equity,  and  it  is  only  when  an  applicant  has  an  equity  to  invoke  and 
where  innocent  persons  will  not  be  injured  that  a  court  can-interfere.** 

15.  Eramert  v.  Thompson,  49  Minn.  56  Pa.  St.  76,  93  Am.  Dec.  783;  For- 
386,  52  N.  W.  31,  32  A.  S.  R.  566;  est  Oil  Co.'s  Appeals,  118  Pa,  St  138, 
Johnson  v.  Martin,  83  Wash.  364,  145  12  Atl.  442, 4  A.  S.  R.  584. 

Pac.  429,  L.R.A.1916C  1057.  Notes:  99  A.  S.  R.  478;  68  LJl.A. 

Notes:   23  L.KA.   124;   68  L.R.A.  525,  526. 

525.  18.  Dorrah  y.  Hill,  73  Miss.  787,  19 

16.  Sonthem  Cotton  Oil  Co.  v.  Na-  So.  961,  32  L.R,A.  63L 

poleon  Hill  Cotton  Co.,  108  Ark.  555,  19.  See  Ihsciumce,  vol.  14,  p.  1403 

158  S.  W.  1082,  46  L.R.A.(N.S.)  1049.  et  seq. 

17.  Ft.  Jefiferson  Imp.  Co.  v.  Du-  80.  Emmert  v.  Thompson,  49  Minn, 
poyster,  112  Ky.  792,  66  S.  W.  1048,  386,  52  N.  W.  31,  32  A.  S.  R.  566; 
2  L.R.A.(N.S.)  263:  Mosier's  Appeal,  Heisler  v.  Aultman,  56  Minn.  454,  57 
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To  entitle  one  to  subrogation,  his  equity  must  be  strong  and  his  case 
clear.^  It  is  generally  held  that  the  doctrine  of  subrogation  requires 
that  the  person  seeking  its  benefit  must  have  paid  a  debt  due  to 
a  third  person  before  he  can  be  substituted  to  that  person's  rights;* 
and  that  it  is  not  a  liability  to  pay  but  an  actual  payment  to  the  cred- 
itor which  raises  the  equitable  right  to  subrogation.'  A  demand  made- 
by  the  surety  for  subrogation  before  he  has  discharged  the  liability 
out  of  which  it  grows  is  without  anything  to  support  it,  and  the 
creditor  may  properly  refuse  it.  Thus  the  mere  liability  of  an  insurer 
to  the  insured  is  not  sufficient  to  support  its  claim  to  be  subrogated 
to  the  insured's  remedy  againist  a  third  person  who  destroyed  the 
property,  even  though  it  be  conceded  that  the  actual  payment  of 
the  liabiHty  would  give  the  insurer  such  right.*  In  some  instances, 
however,  courts  have  not  enforced  the  rale  that  payment  is  essential 
before  the  right  to  subrogation  can  aride,  but  have  permitted  subroga- 
tion as  soon  as  the  liabiUty  of  the  one  claiming  it  has  become  fixed.' 
It  has  been  held  that  a  tender  of  the  amount  due  accompanied  by 
a  request  for  an  assignment  of  the  security  does  not  entitle  one  to 
subrogation,'  but  it  would  seem  unsafe  to  say  that  a  tender  of  pay- 
ment would  not  in  any  case  give  rise  to  the  right  to  subrogation.'  The 
right  to  be  subrogated  to  the  securities  of  one  whose  claim  has  been 
paid  does  not  depend  upon  the  solvency  or  the  insolvency  of  the 
debtor,  but  upon  die  circumstances  attending  the  payment  of  the  debt 
to  which  the  security  was  an  incident.^    Thus  a  mortgagee  has  the 

N.  W.  1053,  45  A.  S.  R.  486;  Meeker  23  A.  S.  B.  39,  9  L.R.A.  282;  Forest 

V.  Larson,  65  Neb.  158,  90  N.  W.  958,  Oil  Co.'s  Appeals,  118  Pa.  St.  138,  12 

57  L.R.A.  901.  Atl.  442,  4  A.  S.  R.  584;  Insurance  Co. 

Notes:  48  A.  S.  R.  396;  99  A.  S.  E.  of  North  America  v.  Fidelity  Title,  etc., 

480.  Co.,  123  Pa.  St.  523,  16  Atl.  791,  10 

1.  Forest  Oil  Co.'s  Appeals,  118  Pa.  ^  S.  R.  546,  2  L.R.A.  586;  Phenix 
St.  138,  12  Atl.  442,  4  A.  S.  R.  584;  Ins.  Co.  v.  Harrisonburg  First  Nat. 
Sands  v.  Durham,  98  Va.  392,  36  S.  E.  Bank,  85  Va.  765,  8  S.  E.  719,  17  A, 
472,  54  L.R.A.  614.  S.  R.  101  and  note,  2  L.R.A.  667. 

Note:  68  L.R.A.  526.  Notes:  44  A.. S.  R.  736;  99  A.  S.  R. 

2.  iBtna  L.  Ins.  Co.  v.  Hiddleport,  482;  2  L.R.A.(N.S.)  264;  6  Ann.  Cas. 
124  U.  8.  534,  8  S.  Ct.  625,  31  U.  S.  205. 

<L.  ed.)  537;  Prairie  State  Nat.  Bank       And  see  infra,  par.  6. 
V.  United  States,  164  U.  S.  227,  17      4.  Insurance  Co.  of  North  America 
S.  Ct.  142,  41  U.  S.   (L.  ed.)  412;  v.  Fidelity  Title,  etc.,  Co.,  123  Pa.  St. 
Carter  v.  Neal,  24  Qa.  346,  71  Am.  523,  16  AtL  791,  10  A.  S.  R.  546,  2 
Dec.  136.  L.R.A.  586. 

Notes:  1  L.R.A.  641;  23  L.R.A.  127.       6.  Note:  6  Ann.  Cas.  205. 

3.  Opp  V.  Ward,  125  Ind.  241,  24  6.  Forest  Oil  Co.'s  Appeals,  118  Pa. 
N.  E.  .974,  21  A.  S.  R.  220;  Nettleton  St.  138,  12  Atl.  442,  4  A.  S.  R.  584. 
V.  Ramsey  County  Land,  etc.,  Co.,  54  Notes:  44  A.  S.  R.  736;  99  A.  S.  R. 
Minn.  395,  56  N.  W.  128,  40  A.  S.  R.  483. 

342  and  note;  Morrison  v.  Citizens'       7.  Note:  99  A.  S.  R.  483. 
Nat.  Bank,  65  N.  H.  253,  20  Atl.  300,       8.  SjJaulding  v.   Harvey,  129  Ind. 
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right  to  enforce  or  foreclose  his  mortgage,  without  regard  to  the 
solvency  or  insolvency  of  the  mortgagor,  and  in  that  respect  the  per- 
son subrogated  succeeds  to  all  the  rights  of  the  mortgagee.'  A  third 
person  is  entitled  to  be  subrogated  to  the  rights  of  the  creditor,  where, 
having  an  interest  in  the  debt,  he  pays  it  in  pursuance  of  an  agree- 
ment between  himself  and  the  debtor,  although  the  debt  was  not  at 
the  time  due.*" 

5.  Agreement  or  Contract. — Subrogation  is  a  consequence  which 
equity  jurisprudence  attaches  to  certain  conditions.  The  parties  may 
hot  have  contracted  for  it  either  expresriy  cft  by  legal  implication; 
but  if,  in  the  performance  of  that  contract  which  they  <fid  make, 
certain  conditions  have  resulted  whi(h  make  it  necessary  for  equity 
to  interpose  its  authority  in  this  respect,  it  will  do  so,  provided  that 
in  so  doing  it  will  violate  no  law  and  not  alter  the  contract**  It  is 
accordingly  the  universal  rule  that  the  right  of  legal  subrogation 
need  not  rest  upon  any  formal  contract  or  written  agreement,** 

106,  28  N.  E.  32S,  28  A,  S.  E.  176,  Mortg.,  etc.,  Co.  v.  Peters,  72  Miss. 

13  L.B.A.  619  1058, 18  So.  497,  30  L.R.A.  829;  Capen 

Note:  99  A.  S.  R.  481.  v.  Garrison,  193  Mo.  335,  92  S.  W.  368, 

9.  Johnson  v.  Barrett,  117  Ind.  551,  5  L.R.A. (N.8.)  838;  Hayes  v.  Ward, 
19  N.  E.  199,  10  A.  S.  R.  83.  And  4  Johns.  Cb.  (N.  Y.)  123,  8  Am.  Dec 
see  MOETGAGBS,  vol.  19,  p.  476  et  seq.  554;  Brinaon  v.  Thomas,  55  N.  C.  414, 

10.  Fears  v.  Albea,  69  Tex  437,  6  67  Am.  Dec.  224;  Liles  v.  Rogers,  113 
S.  W.  286,  5  A.  S.  E.  78.  N.  C.  197,  18  S.  E.  104,  37  A.  S.  R. 

11.  Capen  v.  Garrison,  193  Mo.  336,  627;  Home  Mnt.  Ins.  Co.  v.  Oregon 
«2  S.  W.  368,  5  L.B.A.(N.S.)  838.  Ry.,  etc.,  Co.,  20  Ore.  569,  26  Pac.  867, 
Aad  see  infra,  par.  9.  23  A.  S.  R.  151;  Mosier's  Appeal,  56 

12.  Memphis,  etc.,  R.  Co.  ▼.  Dow,  Pa.  SL  76, 93  Am.  Dec.  783;  Insurance 
.120  U,  S.  287,  7  S.  Ct.  482,  30  U.  S.  Co.  of  North  America  v.  Fidelity  Title, 

(L.  ed.)  595;  Southern  Cotton  Oil  Co.  etc.,  Co.,  123  Pa.  St.  523,  16  Atl.  791, 

V.  Napoleon  Hill  Cotton  Co.,  108  Aik.  10  A.  S.  R.  646  and  note,  2  L.R.A. 

555,  158  S.  W.  1082,  46  L.R.A.(N.S.)  586;  Campbell  v.  Foster  Home  Ass'n, 

1049;  Northern  Inv.  Co.  v.  Frey  Real  163  Pa.  St.  609,  30  Atl.  222,  43  A.  S. 

Estate,  etc.,  Co.,  33  Colo.  480,  81  Pao.  b.  818,  26  L.R.A.  117;  Sands  v.  Dur- 

300,  108  A.   S.  R.   104;   Johnson  v.  h^m,  98  Va.  392,  99  Va.  263,  36  S.  E. 

Barrett,  117  Ind.  551,  19  N.  E.  199,  472,  38  S.  E.  145,  86  A.  S.  R.  884,  54 

10  A.  S.  R.  83;  Spaulding  v.  Harv^,  ^r^    514     Murray  v.   O'Brien,   56 

129  Ind.  106,  28  N  E  323,  28  A.  S  R.  ^^t.  361,  105  Pac.  840,  28  L.R.A. 

176,13L.R.A.619;  Cnppen  V.  Chap-  ^j^gj   ggg     jj^,     ^    j  ^g  y^ 

P^'-  3^o?%.^^t'  l^  ^'^-  ^1'    Cn^  Va.  625,  37  Am.  Rep.  794;  Smith  v. 

SfP-  If  5  fio^f  Im°66S  W  lOtt"   Davis,  71  W.  Va.^6,  76  S.  E.  670, 

??T1  mS^fa^S  Kttv^"aiS  43  L.R.A.(N.S.)  614;  Hughes  v. 
2  L.R.A.(N.S.)  2bd   l-eavitt  V.  uanaai    ,^1,^         ^g^  ^^^  3^  ^^  j^  ^  474^ 

an  Pac.  R.  Co.,  90  Me.  I5d,  3/  Au.  >  '     t  n  a  /xrfii 

886,  38  L.R.A.  152;  Orem  v.  Wright-  }^^^^-  ^as.  673,  11  L.R.A.(N.S.) 
son,   51  Md.  34,  34  Am.  Rep.  286;  744.  tv-  on^   ^  a    «  t, 

American  Bonding  Co.  v.  National  Notes :  27  Am.  Dee.  307 ;  44  A.  S.  R. 
SS  Bank,  97  Md.  598,  65  Atl.  731;  48  A.  S.  R.  396;  84  A.  S.  B.  640; 
395  99  A.  S.  R.  466  and  note;  Em-  1  L.R.A.  641,  642;  23  L.R.A.  124; 
mert  v  Thompson,  49  Minn.  386,  52  68  L.R.A.  520,  525,  574;  37  L.R.A. 
N  W  31.  32  A.  S.  B.  566;  Union  (N.S.)  1264. 
^  '  1316 
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nor  does  it  follow  from  any  fixed  law ;  *•  but  it  exists  on  principles 
of  mere  equity  and  benevolence/*  and  is  founded  on  the  relation- 
ship of  the  parties.*'  However,  it  is  only  in  cases  where  the  per- 
son advancing  money  to  pay  the  debt  of  a  third  person  stands 
in  the  situation  of  a  surety,  or  is  compelled  to  pay  it  to  protect  his 
own  rights,  that  a  court  of  equity  substitutes  him  in  the  place  of 
the  creditor,  as  a  matter  of  course,  without  any  agreement  to  that 
effect.*'  While  the  right  of  subrogation  as  understood  in  equity 
jurisprudence  is  not  the  direct  legal  effect  of  a  contract,  yet  parties 
may  by  express  contract  accomplish  the  same  result*'  It  has  been 
said  that  conventional  subrogation  can  result  only  from  an  express 
agreement,  either  with  the  debtor  or  creditor,  and  that  it  is  not  enough 
that  a  person  paying  the  debt  of  another  shall  do  so  merely  upon  the 
understanding  on  his  part  that  he  should  be  subrogated  to  the  rights 
of  the  creditor,*'  but  most  courts  hold  that  a  contract  for  conventional 
subrogation  may  be  implied  from  the  circumstances.*'  The  agree- 
ment may  be  made  between  the  debtor,  creditor,  and  the  third  person, 
or  between  the  creditor  and  the  third  person,  or  even  between  tLe 
debtor  and  the  third  person  so  long  as  the  creditor  is  not  thereby 
prejudiced."  While  Uie  right  of  subrogation,  as  imported  into  the 
transaction  by  equity  jurisprudence,  does  not  flow  as  a  direct  legal 
consequence  from  a  contract  expressed  or  legally  implied,  yet  to  this 

18.  Ocobock  V.  Baker,  52  Neb.  447,  (N.  T.)  U7,  23  Am.  Dec.  773;  Davis 

72  N.  W.  582,  66  A.  8.  R.  519;  Liv-  t.  Davis,  81  Vt.  259,  69  AtL  876,  130 

ingstain  v.  Colambian  Banking,  etc.,  A.  S.  B.  1035. 

Co.,  77  S.  C.  305,  67  S.  £.  182,  122  Notes:  48  A.  8.  B.  396;  1  L.R.A. 

A.  S.  B.  568,  22  L.BA.(N.S.)  442.  642. 

Note:  99  A.  S.  R.  476,  478.  17.  Home  Sav.  Bank  v.  Bierstadl, 

14.  Ft.  Jeflferson  Imp.  Co.  v.  Du-  168  lU.  618,  48  N.  E.  161,  61  A.  S.  R. 
poyster,  112  Ky.  792,  66  8.  W.  1048,  146;  Capen  v.  Garrison,  193  Mo.  335, 
2  LJIA.(N.8.)  263;  Brinson  v.  92  8.  W.  368,  5  L.B.A.(N.S.)  838; 
Thomas,  55  N.  C.  41^  67  Am.  Dec.  Pears  v.  Albea,  69  Tex.  437,  6  S.  W. 
224;  Hosier's  Appeal,  66  Pa.  St.  76,  286,  5  A.  S.  R.  78. 

93  Am.  Dec  783;  Murray  v.  O'Brien,       Note:  99  A   S   R  478 

5^T,  y^?o  ?^ha  ^"^    ^**-    ^°'    ^       18-  Baltimore  v.  Hughes,  1  Gill  & 

641,  23  L.B.A.  125,  68  L.B.A.  520,  33  Am.  Deo.  773;  Hosier's  Appeal,  56 

ic    n  ■                 r'T,         1     -js   Tr»^  ^^  St.  76,  93  Am.  Dec.  783. 

15.  Cnppen    v.    Chappel,   35   Kan.  >.          qq  A    S    R    477-  9q  t  b  a 
495,  U  Pac.  453,  57  Am.  Rep.  187;  .^°^-  ^  ^-  ^-  *•  *^^'  ^3  L.R.A. 
Leavitt  v.  Canadian  Pac.  R.  Co.,  90  ^^-    _._  .            _^         ,,„  ^      „, 
Me.  153,  37  Atl.  886,  38  L.R.A.  152;  „!»•  ^'S^P^J-.^^*^'  ^^^  Ga.  31, 
Home  Hut  Ins.  Co.  v.  Oregon  Ry.!  38  f.  E.  374,  84  A.  S.  R  204. 

etc.,  Co.,  20  Ore.  569,  26  Pac.  857,  23  Notes:  99  A.  S.  R.  477;  23  LR.A. 

A.  S.  R.  151;  Insurance  Co.  of  North  128. 

America  v.  Fidelity  Title,  etc.,  Co.,  123  And  see  infra,  par.  24. 

Pa.  St.  523,  16  AtL  791,  10  A.  S.  R.  20.  Wilkins  v.  Gibson,  113  Ga.  31, 

546,  2  L.R.A.  586.  38  S.  E.  374,  84  A.  S.  R.  204. 

16.  Sandford   v.   HcLean,  3  Paige  Note:  99  A.  S.  R.  477. 
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extent  it  is  dependent  on  the  contract;  that  is,  it  grows  out  of  con- 
ditions resulting  from  the  due  observance  of  the  contract,  and  it  must 
not  be  inconsistent  with  the  terms  of  the  contract.  Subrogation  is 
to  this  extent  implied;  that  is,  it  will  be  presumed  that  the  parties 
making  the  contract  knew  of  this  equity  principle  and  contracted 
in  reference  to  it;  so,  if  the  contract  will  bear  the  importation,  and 
the  conditions  demand  it,  subrogation  will  be  imported  into  it.  The 
contract  may  be  silent  on  the  subject,  yet  its  terms  may  leave  it  open 
to  the  introduction  of  this  equitable  principle;  and  in  such  case  the 
principle  may  be  applied.* 

6,  Payment  of  Whole  Debt. — The  general  rule  is  that  a  person  is 
not  entitled  to  be  subrogated  to  a  creditor's  securities  until  the  claim 
of  the  creditor  against  the  debtor  to  secure  which  the  securities  were 
given  has  been  paid  in  full;  *  the  creditor  in  the  meantime  is  left  in 
control  of  the  debt,  and  all  the  remedies  for  collection.  A  pro  tanto 
assignment  or  subrogation  will  not  be  allowed.'  The  reason  for 
this  rule  is  that  if  the  surety,  upon  making  a  partial  payment,  became 
entitled  to  subrogation  pro  tanto,  and  thereby  became  entitled  to  the 
position  of  an  a?^.  ignee  of  the  property  to  the  extent  of  such  payment, 
it  would  operate  to  place  such  surety  upon  a  footing  of  equaUty  with 
the  holders  of  the  unpaid  part  of  the  debt,  and,  in  case  t^e  property 
was  insufficient  to  pay  the  remainder  of  the  debt  for  which  the  guar- 
antor was  bound,  .the  loss  would  logically  fall  proportionately  upon 
the  creditor  and  upon  the  surety.  Such  a  result  would  be  grossly  in- 
equitable. The  ImbiUty  of  a  surety  for  the  remainder  of  the  debt 
exists  as  well  after  as  before  a  partial  payment,  and  until  the  entire 
debt  is  paid  the  surety  hsts  no  such  equity  as  will  entitle  him  to  the  ac- 
tive aid  of  a  court  of  equity.*  In  several  cases  the  rule  has  been  applied 
where  a  bank  having  public  funds  on  deposit  has  become  insolvent  and 
the  surety  on  a  bond  given  to  secure  the  deposits  has  paid  the  loss  to  the 
extent  of  his  liability  on  the  bond,  the  amount  paid,  however,  being 

1.  Capen  v.  Gairison,  193  Mo.  335,  629,  33  Atl.  705,  51  A.  S.  R.  765; 
92  S.  W.  368,  5  L.R.A.(N.S.)  838.  Knaffl  v.  KnoxviUe  Banking,  etc.,  Co., 

2.  Payetteville  Bank  v.  Lorwein,  76  133  Tenn.  655,  182  S.  W.  232,  Ann. 
Ark.  245,  88  S.  W.  919,  6  Ann.  Cas.  Cas.  1917C  1181  and  note;  Phenix  Ins. 
202  and  note;  Carter  v.  Neal,  24  Ga.  Co.  v.  Harrisonburg  First  Nat.  Bank, 
346,  71  Am.  Dec.  136;  WilMna  v.  Gib-  85  Va.  765,  8  S.  E.  719,  17  A.  S.  R. 
son,  113  Ga.  31,  38  S.  E.  374,  84  A.  S.  101  and  note,  2  L.R.A.  667. 

B.  204;  Opp  V.  Ward,  125  Ind.  241,  24       Notes:   99  A.   S.  R.  482,  522;  23 
N.  E.  974,  21  A.  S.  R.  220;  Forest  OU  L.R.A.  127;  6  Ann.  Cas.  204. 
Co.'8  Appeab,  118  Pa.  St  138»  12  Atl.      3.  Musgrave  v.  Dickson,  172  Pa.  St. 
442,  4  A.  S.  R.  584;  Insnrance  Co.  of  629,  33  Atl.  705,  51  A.  S.  B.  765; 
North  America  v.  Fidelity  Title,  etc.,  Knaffl  v.  Knoxville  Banking,  etc.,  Co., 
Co.,  123  Pa.  St.  523,  16  Atl.  791,  10  133  Tenn.  ^5,  182  S.  W.  232,  Ann. 
A.  S.  R.  546,  2  L.R.A.  586;  Nettleton  Cas.  1917C  1181. 
V.  Ramsey  County  Land,  etc.,  Co.,  54       Note:  99  A.  S.  R.  482,  483. 
Minn.  395,  56  N.  W.  128,  40  A.  S.  R.       And  see  infra,  par.  9. 
342;  Musgrave  v.  Dickson,  172  Pa.  St.      4.  Note:  6  Ann.  Cas.  205. 
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less  than  the  total  claim  against  the  bank.  In  such  a  case  the  surety  is 
not  entitled  to  share  in  the  dividends  paid  by  the  insolvent  bank  to  its 
creditors  for  an  amount  proportionate  to  that  which  the  payment  made 
by  him  bears  to  the  total  claim  due  by  the  bank  to  the  principal.' 
There  is  authority  for  the  rule  that  where  the  right  of  subrogation  is 
the  result  of  an  express  agreement,  a  partial  payment  may  be  con- 
sidered as  effecting  a  pro  tanto  assignment  of  the  creditor's  security ;  • 
but  where  the  claim  to  a  pro  tanto  subrogation  is  based  on  a  contract, 
before  a  court  will  permit  subrogation  that  would  be  to  the  detri- 
ment of  the  obligee  the  contract  should  be  so  certain  as  to  admit  of 
no  doubt  on  that  question.'  The  rule  requiring  payment  of  the  entire 
debt  does  not  require  that  such  payment  must  have  been  made  by  the 
surety  alone,  and  although  a  surety  has  paid  only  part  of  the  debt, 
if  the  balance  has  been  paid  by  the  principal  it  has  been  held  that  the 
surety  is  entitled  to  be  subrogated  tothe  security  of  the  cieditor.*  So' 
if  an  entire  prior  incumbranoe  is  paid  a  junior  incomfarancer  is  en- 
titled to  subl-ogBtion  to  the  extent  (tf  the  amount  he  contributed 
though  the  balenoe  of  the  debt  is  paid  by  the  debtor  or  by  a  third  pep- 
son.*  The  rule  that  tibe  dtbt  must  be  paid  in  full  has  in  apparently 
every  instance  been  invoked  for  ^the  protection  of  the  creditor,  and 
never  to  defeat  c<»itract  obligations  in  the  interest  of  the  debtor 
alone.*^  Bo  a  second  mortgagee  who,  in  order  to  protect  his  security, 
pays  an  inatalment  doe  on  tibe  first  mortgage,  will,  to  ^e  extent  of 
sueh  advaAoement,  as  against  the  mortgagor,  be  subrogated  to  the 
rights  of  the  holder  of  the  first  mortgage ;  and  may^  upon  payment  hy 
the  mortgagor  of  the  balance  due  on  the  prior  mortgage,  enforce  his 
lien  for  the  amount  so  advanced.  And  on  part  payment,  a  surety 
may,  when  the  debt  is  due,  sue  in  equity  both  the  creditor  and  the 
principal  debtor,  to  compel  each  debtor  to  pay  the  debt  out  of  his  own 
propefty,  and  may  have  enforced  for  his  relief  any  liens  which  thei 
creditor  has  on  the  estate  of  his  principal.  If  the  surety  has  paid 
part,  he  may  in  such  suit  have  subrogation  to  the  creditor's  Uens 
after  satisfaction  out  of  the  debtor's' property  of  the  balance  due  the 
creditor.^^  The  rule  that  a  surety  is  not  entitled  to  subrogation  until 
he  has  paid  the  whole  debt  does  not  apply  when  separate  notes  or 
instalments  are  paid,  and  the  right  sought  is  against  one  who  has 
assumed  the  debt,  and  not  to  an  apportionment  of  securities.** 

5.  Enaffl  ▼.  Enoxville  Banking,  etc.,   88  S.  E.  374,  84  A.  S.  B.  204. 
Co.,  133  Tenn.  655,  182  S.  W.  232,       Note:  99  A.  S.  R.  521. 
Ann.  Caa.  1917C  1181  and  note  (stat-       10.  Note:  99  A.  S.  B.  484. 

ing  EngUsh  rule).  11.  Note:  99  A.  S.  R.  484.    As  to 

6.  Note:  6  Ann.  Cas.  205.  subrogation  of  one  advuicing  money 

7.  Knaffl  v.  Knoxville  Baniking,  etc.,  to  pay  lien,  see  infra,  par.  22-27. 
Co.,  133  Tenn.  655,  182  S.  W.  232,  12.  Nettleton    v.    Ramsey     County 
Ann.  Cas.  1917C  1181.  Land,  etc.,  Co.,  54  Minn.  395,  56  N. 

8.  Note:  Ann.  Cas.  1917C  1185.  W.  128,  40  A.  S.  B.  342. 

9.  Wilkina  ▼.   Gibson,  113  Ga.  31, 
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7.  Payment  In  Honey. — ^It  is  not  essential  to  the  right  to  subroga- 
tion that  payment  of  the  debt  shall  be  in  money,  but  whatever  dis- 
charges the  liability  and  is  accepted  as  payment  is  suflBcient**  If 
the  creditor  receives  either  property,  negotiable  paper  or  other  securi- 
ties in  full  satisfaction  of  the  debt  this  generally  suffices.**  The  real 
test  is  whether  by  the  acts  of  the  parties  the  original  creditor  is  pre- 
vented from  pursuing  the  original  debtor  if  the  person  claiming  to  be 
subrogated  should  fa^  to  pay  his  note  or  other  obligation.** 

8.  Assigtament. — ^Independent  of  statutory  regulations  the  rules 
differ  in  different  jurisdictions  in  respect  of  the  need  of  an  actual  as- 
signment of  the  debt  by  the  creditor  as  a  condition  precedent  to  the 
exercise  against  the  principal  debtor  of  the  rights  acquired  by  subro- 
gation. According  to  the  great  weight  of  authority,  however,  it  is  not 
^eential  to  a  complete  legal  subrogation  that  the  one  to  whose  rights 
another  is  subrogated  shall  make  a  formal  assignment  of  securities 
or  other  rights  to  which  the  surety  bec<Hne8  entitled,**  even  where 
subrogation  is  claimed  to  the  origiiial  obhgatioa  itself.*^  As  soon 
as  the  right  to  subrogation  arises,  equity  makes  the  assignment,  and 
hence  the  right  of  the  person  entitled  by  no  means  dq)eads  oa, 
or  is  affected  by,  the  willingness  or  unwilUngness  of  the  creditor  to 
transfer  the  security.*'  This  rule  is  based  on  the  broad  principle  that 
equity  regards  as  having  been  done  that  which  ought  to  havie  been 
done.**  The  civil  law,  it  has  been  kiid,  required  an  assignment,  or  a 
"cession"  of  the  debt  or  security,  on  payment  by  a  airety  to  be  made 
to  him.  It  was  by  decreeitig  an  assignment  or  cession  that  <me  be- 
came substituted  to  the  rights  of  another  in  a  bond,  mortgage,  or  other 
security  redeemed.**  And  in  some  jurisdictions  it  has  been  held  that 
the  only  way  for  a  surety  to  preserve  the  hen  of  a  judgment  against 
his  principal  in  his  own  favor  is,  upon  payment  of  the  Uen,  to  have 

15.  Ft.  JefiEerson  Imp.  Co.  V.  Dupoy-  356,  48  Am.  Dec.  4S2;  Fleming  v. 
ster,  112  Ky.  792,  66  S.  W.  1048,  2  Beaver,  2  Rawle  (Pa.)  128,  19  Am. 
L.R.A.(N.S.)  263  and  note;  Nettleton  Dec.  629  and  note. 

y.  Ramsey  Ck>nnty  Land,  etc.,  Co.,  54  Notes:   13  L.R.A.   620;   68  L.R.A. 

Minn.  395,  56  N.  W.  128,  40  A.  S.  R.  (N.S.)  520,  572. 

342.  17.  See  infra,  par.  63. 

Notes:  99  A.  S.  R.  484;  6  Ann.  Cas.  18.  Dowdy  v.  Blake,  60  Ark.  206, 

205.  6  S.  W.  897,  7  A.  S.  R.  88;  Fleming 

14.  Note:  99  A.  8.  R.  484.    For  a  v.  Beaver,  2  Rawle  (Pa.)  128,  19  Am. 

full  discussion  of  the  effect  of  a  nego-  Dec.   629;   Sand  y.  Durham,  98  Va. 

tiable  note  as  payment,  see  Payment,  392,  36  8.  E.  472,  64  L.B.A.  614. 

Vol.  21,  p.  70  et  seq.  Notes:   16  L.B.A.  117;   68  L.R.A. 

16.  Note:  2  L.R.A.(N.8.>  263.  520,  574. 

16.  Lidderdale     v.     Robinson,     12       19.  lidderdale     v.     Robinson,     12 
Wheat.  594,  6  U.  8.  (L.  ed.)  740;  Ft.  Wheat.  594,  6  U.  8.  (L.  ed.)  740. 
Jeflferson  Imp.  Co.  v.  Dnpoyster,  112      Note :  68  L.R. A.  573. 
Ky.   792,  66  S.   W.  1048,   2  L.R.A.       20.  Note :  68  L.R. A.  573. 
(N.S.)  263;  Pratt  v.  Thornton,  28  Me. 

1320 


Digitized  by 


Google 


25  B.  C.  L.  SUBROGATION  §  9 

the  judgment  assigned  to  a  trustee  for  his  use;  *  but  this  rule  is  en- 
forced in  a  few  jurisdictions  only,  wherein  the  rule  prevails  that  the 
payment  of  a  judgment  or  a  primary  obligation  by  a  surtty  discharges 
it  absolutely  and  the  surety  is  not  subrogated  to  such  obligation.* 

9.  Doctrine  Inapplicable  Where  in  Violation  of  Law,  Contract,  or 
Superior  Equities. — ^Equity  violates  no.  law,  and  it  does  not  assume  to 
make  a  contract  for  the  parties;  it  follows  the  law  and  upholds  it,  and 
when  it  comes  to  the  relief  of  one  to  whom  the  law  cannot  afford  an 
adequate  remedy  it  will  not  in  so  doing  infringe  the  law  or  impair 
its  force,  nor  will  it  reconstruct  the  contract  between  the  parties.*  Ac- 
cordingly where  the  terms  of  the  contract,  and  the  conditions  axisiug 
from  its  perfwmance,  are  such  as  to  show  that  the  parties  did  not  in- 
tend that  subrogation  should  result  in  such  case  it  will  not  result. 
Equity  will  not  ingraft  this  doctrine  on  the  transaction  in  the  face  of 
a  contract  that  negatives  the  idea  ol  subrogation,^ ;  And  the  fact  that 
the  parties  may,  through  ignorance  of  the  legal  consequence  of  their 
contract,  have  thought  that  they  were  providing,  adequate  new  secur-. 
ity  for  the  money  advanced,  will  furnish  no  foundation  for  tbe,int#r'» 
position  of  this  equitable  principle  if  the  contract  forbids  it.  Equity 
cannot  reform  the  contract  so  as.  to  make  for  them  a  contract  which 
it  may  be  conjectured  the  parties  would  have  made  for  themselves 
if  they  had  known  what  the  law  was.'  Subrogation  is  the  creature 
of  equity,  and  will  not  be  permitted  where  it  will  work  injustice  to 
the  rights  of  those  having  equal  or  superior  equities,*  or  where  it 
will  operate  to  defeat  a  legal  right.'    Thus  where  a  bank  while  insol- 

1.  Peebl«B  V.  Gay,  116  N.  C.  38,  20  Co.,  63  N.  Y.  311,  29  Am.  Rep.  541; 
S.  E.  173,  44  A.  8.  B.  429.  Mu^ntve  v.  Dicksoo,  178  Pa.  St.  620, 

2.  Sefl  infra,  par.  62.  33  Atl.  705,  51  A.  S.  B.  765;  Living- 

3.  Capen  v.  Garrison,  193  Mo.  335,  stain  v.  Columbian  Banking,  etc.,  Co., 
92  S.  W.  368,  5  L.B.A.(N.S.)  838.  77  S.  C.  305,  57  S.  E.  182,  122  A.  S.  B. 

Note:  22  A.  S.  B.  192.  568,  22  L.B.A.(N.S.)  442. 

And  see  Equmr,  vol.  10,  p..  381.  Notes:  99  A.  S.  B.  480,  501,  522; 

4.  Southern  Cotton  Oil  Co.  v.  Na-  68  L.B.A.  526. 

poleon  Hill  Cotton  Co.,  108  Ark.  565,  And  see  Equity,  vol.  10,  p.  386. 

158  S.  W.  1082,  46  L.R.A.(N.S.)  1049;  7.  Junker  v.  Bush,  136  111.  179,  26 

Capen  v.  Garrison,  193  Mo.  335,  92  S.  N.  E.  499,  11  L.R.A.  183;  Knhn  v. 

W.  368,  5  L.B.A.{N.S.)  838.  National  Bank,  74  Kan.  456,  87  Pae. 

6,  Capen  v.  Garrison, 'igS  Mo.  335,  551,  118  A.  S.  R.  332;  Rothschild  v. 

92  S.  W.  368,  5  L.B.A.(N.S.)  838.  Kohn,  93  Ky.  107,  19  S.  W.  180,  40 

6.  New  England  Mortg.  Security  Co.  A.  S.  R.  184;  Livingstain  v.  Colum- 

V.  Fry.  143  Ala.  637,  42  So.  57,  111  bian  Banking,  etc.,  Co.,  77  S.  C.  305, 

A.  S.  B.  62;  Tillman  v.  Stewart,  104  57  S.  E.  182,  122  A.  S.  B.  568,  22 

Ga.  687,  30  S.  E.  949,  69  A.  S.  B.  192;  L.B.A.(N.8.)  442;  James  v.  Jacques, 

Porter  V.  Title  Guaranty,  etc.,  Co.,  17  26  Tei.  320,  82  Am.  Dec.  613. 

Idaho  364,  106  Pac.  299,  27  L.R.A.  Notes:  99  A.  S.  B.  480,  481;  23 

(N.S.)  Ill;  Makeel  v.  Hotchkiss,  190  L.B.A.  125. 

lU.  311,  60  N.  E.  624,  83  A.  S.  R.  131;  And  see  EQUmr,  voL  10,  p.  385. 
Union  Trust  Co.  ▼.  Monticello,  etc.,  B. 
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vent  pays  a  depositor  by  drawing  a  check  on  another  bank  the  payee 
is  not  subrogated  to  the  rights  of  the  drawer  in  collateral  security 
held  by  it  where  it  has  applied  the  drawer's  deposit  to  pay  his  obliga- 
tion, for  had  the  drawer's  condition  been  known,  the  court  of  equity, 
before  the  checks  were  signed,  on  the  appUcation  of  any  creditw, 
would  have  taken  charge  of  all  of  the  assets,  and  its  main  purpose  in 
doing  so  would  have  been  to  prevent  any  preference  among  creditors, 
and  secure  a  distribution  pro  rata  among  all.  This  was  an  equity 
to  which  all  creditors  were  entitled  at  the  moment  of  insolvency,  be- 
fore the  checks  were  issued,  and  therefore  the  equity  of  equal  distribu- 
tion was  superior  in  point  of  time  to  any  alleged  equity  of  subroga- 
tion." But  had  the  checks  been  issued  for  cash  paid  into  the  bank 
or  before  insolvency,  the  other  depositors  could  have  interposed  no 
countervailing  equity,  and  the  petitioners  would  have  been  entitled 
to  subrogation.*  The  doctrine  of  subrogation  will  not  be  applied 
where  innocent  persons  will  be  injured.**  And  where  the  equity  is 
a  latent  one  it  will  not  be  enforced  to  the  prejudice  of  a  Ixma  fide  in- 
nocent purchaser.** 

APPLICATtONB  OF  DOCTRINB 

In  Oeneral 

10.  Growth  and  Expansion  of  I>octrine.-^ineetbe  doctrine  of  sub- 
rogation was  ingrafted  on  English  equity  juri^midence,  it  has  been 
steadily  expanding  and  growing  in  importonce  and  extent  in  its  ap- 
plication to  various  subjects  and  cksses  of  persons.**  The  original 
limitation  of  the  right  to  taransactions  between  principals  and  sure- 
ties** no  longer  exists,**  and  the  doctrine  as  now  appUed  is  broad 

8.  Livingstain  v.  C!olumbian  Bank-  28  Pac.  484,  27  A.  8.  E.  166;  Ahem  ▼. 

ing,  etc.,  Co.,  77  S.  C.  305,  57  S.  E.  Freeman,  46  Minn.  156, 48  N.  W.  677, 

182, 122  A.  S.  B.  568,  22  L.R.A.(N.S.)  24  A.  S.  R.  206  and  note. 

442.  Note  99  A.  S.  R.  SOL    . 

0.  Livingstam  v.  Columbian  Bank-  ^   Home  Sav.  Bank  v.  Bierstadt, 

ing,  etc.,  Co^81  S  C.  244,  62  S.  E.  249,  igg  lU.  618,  48  N.  E.  161,  61  A.  S.  R. 

22  L.RA.(N.S.)  4^                     ,  „  146;  Heuaer  v.  Sharman,  89  la.  355, 

ifij  in   mjf  i^N  ?'"lfi/61^'%'^'  ««  N.  W.  525,  48  A.  S.  R.  390;  Em- 

168  111.  618,  48  N.  E.  161,  61  A.  S.  R.  ^        Thompson,  49  Minn.  386,  52 

146;  Emmert  v.  Thompson,  49  Mmn.  vr  ™   oi    oo  a    a   i>    «c    t» 

386,  52  N.  W.  31,  32  A.  S.  R.  566;  ^^\f'J%^J:  J:  ^'  S"™^" 

Heider  v.  Aultmai,  56  Minn.  454,  57  ^ott,  64  N.  Y.  ^7,  21  Ana  Itep.  625. 

N.  W.  1053,  46  a!  S.  B.  486;  Title  Note:  99  A.  S.  R.  479,  495. 

Guarantee,  etc.,  Co.  v.  Haven,  196  N.  ^^-  Heuser  v.  Sharman,  89  la.  355, 

Y.  487,  89  N.  E.  1082,  17  Ann.  Cas.  56  N.  W.  525,  48  A.  S.  R.  390. 

1131,  25  L.B.A.(N.S.)  1308.  14-  Bowdy  v.  Blake,  50  Axk.  205, 

Notes:  48  A.  S.  R,  396;,99  A,  S.  R.  6  S.  W.  897,  7  A.  S.  R.  88;  Parsons 

501;  68  L.R.A.  525.  v,  Urie,  104  Md.  238,  64  AU.  927,  10 

11.  Richards  v.  Griffith,  92  Cal.  493,  Ann.  Cas.  278,  8  L.R.A.(N.S.)  559; 
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enough  to  include  every  instance  in  whieh  one  person,  not  acting 
voluntarily,  pays  a  debt  for  which  another  is  primarily  liable,  and 
which  in  equity  and  good  conscience  should  have  been  discharged  by 
the  latter.**  Subrogation  not  being  a  matter  of  strict  right,  but  purely 
equitable  in  its  nature,  dependent  upon  the  facts  and  circumstances  of 
each  particular  case,  no  general  rule  can  be  laid  down  which  will 
afford  a  test  in  all  cases  for  its  application.**  Generally  speaking, 
however,  those  who  will  be  granted  subrogation  may  be  divided  into 
four  classes:  First,  those  who  pay  the  debt  to  another  in  the  per- 
formance of  a  legal  duty  imposed  by  contract  or  the  rules  of  law.*' 
Second,  those  who  pay  the  obUgation  of  another  for  the  purpose  of 
protecting  their  own  rights  or  interests.**    Third,  those  who  pay  the 

Murray  v.  O'Brien,  56  Wash.  361,  105  158    S.    W.    1082,   46    L.E.A.(N.S.) 

Pae.  840,  28  LJLA.(N.S.)  098.  1049;  Connecticut  Mut.  L.  Ins.  Co.  v. 

Notes:  99  A.  8.  B.  479;  13  L JI.A.  New  ToA,  etc.,  R.  Co.,  25  Conn.  266, 

619:  68  L.B.A.  621.  65  Am.  Dec.  671;  Qibson  v.  Wilkins, 

15.  Rudy  V.  Austin,  66  Ark.  79,  113  Oa.  31,  38  S.  E.  374,  84  A.  S.  R. 
19  S.  W.  Ill,  35  A.  S.  R.  85;  Johnson  204;  Peagler  v.  Davis,  143  Oa.  11,  84 
V.  Barrett,  117  Ind.  661, 19  N.  E.  199,  8.  E.  5©,  Ann.  Cas.  1917A  232;  Birke 
10  A.  8.  R.  83  and  note;  Henser  v.  v.  Abbott,  103  Ind.  1,  1  N.  E.  485, 
Sharman,  89  la.  355,  56  N.  W.  525,  63  Am.  Rep.  474;  Rucker  v.  Dono- 
48  A.  8.  B.  390:  Cripprai  v.  Ghappel,  van,  13  Kan.  251,  19  Am.  Rep.  84; 
36  Kan.  495, 11  Pac.  453,  57  Am.  Rep.  Lewis  v.  United  States  Fidelity,  etc., 
187;  New  v.  Smith,  94  Kan.  6,  145  Co.,  144  Ky.  425,  138  8.  W.  306, 
Pac.  880,  Ann.  Cas.  19176  362,  L.R.A.  Ann.  Cas.  1913A  564;  Mosier's  Ap- 
1915F  771;  Records  v.  McKim,  115  peal,  56  Pa.  St.  76,  93  Am.  Dec.  783 
Md.  299,  80  Atl.  968,  43  L.R.A.(N.S.)  and  note;  Ex  parte  Hardin,  34  8.  C. 
197;  Heisler  V.  Aultman,  56  Minn.  454,  377,  13  8.  E.  615,  27  A.  8.  R.  820. 
57  N.  W.  1053,  45  A.  S.  B.  486;  Union       Note :  99  A.  8.  R.  496. 

Mortg.,  etc.,  Co.  v.  Peters,  72  Miss.  And  see  infra,  par.  13-17. 
1058,  18  So.  497,  30  L.R.A.  829;  18.  Peltz  v.  Clarke,  6  Pet.  481,  8 
Barnes  v.  Mott,  64  N.  T.  397,  21  Am.  U.  S.  (L.  ed.)  199;  .^tna  L.  Ins.  Co. 
Rep.  625:  liles  v.  Rogers,  113  N.  C.  v.  Middleport,  124  U.  S.  534,  8  S. 
197,  18  8.  E.  104,  37  A.  8.  R.  627;  Ct.  626,  31  U.  8.  (L.  ed)  537;  Prairie 
Sands  v.  Durham,  98  Va.  392,  99  Va,  State  Nat.  Bank  v.  United  States,  164 
263,  36  8,  E.  472,  38  8.  E.  146,  88  U.  8.  227,  17  8.  Ct.  142,  41  U.  S. 
A.  S.  R.  884,  54  L.R.A.  6i4.  (L.  ed.)  412;  Montgomery  v.  Charles- 
Notes:  44  A.  S.  R.  731;  48  A.  S.  R.  ton,  99  Fed.  825,  40  C.  C.  A.  108, 
396;  99  A.  8,  R.  477,  479;  23  L.R.A.  48  L.R.A.  603;  Southern  Cotton  Oil 
124;  68  L.R.A.  621;  37  L.RJL(N.S.)  Co.  v.  Napoleon  HiU  Cotton  Co.,  108 
1204.  Ark.  555,  158  S.  W.  1082,  46  L.R.A. 

16.  National  Surety  Co.  v.  State  (N.S.)  1049;  Guy  v.  Dii  Uprey,  16 
8av.  Bank,  156  Fed.  21,  84  C.  C.  A.  Cal.  195,  76  Am.  Dec.  518;  Wilkins  v. 
187,  13  Ann.  Cas.  421,  14  L.R.A  Gibson,  113  Ga.  31,  38  S.  E.  374,  84 
(N.S.)  165;  Dowdy  v.  Blake,  5a  Ark.  A.  S.  R.  204;  Peagler  v.  Davis,  143 
205,  6  8.  W.  897,  7  A.  S.  R.  88;  Ga.  11,  84  8.  E.  59,  Ann.  Cas.  1917A 
American  Bonding  Co.  v.  State  Sav.  232;  Porter  v.  Title  Guaranty,  etc.. 
Bank,  47  Mont.  332,  133  Pac.  367,  Co.,.  17  Idaho  364,  ,106  Pae.  299,  27 
46  L.R.A.(N.8.)   567.  L.R.A.(N.S.)  Ill;  Hough  v.  ^tna  L. 

Note:  99  A.  8.  R.  480.  Ins.  Co.,  57  HI.  318,  11  Am.  Rep.  18; 

17.  Southern  Cotton  Oil  Co.  v.  Na-  Martin  v.  Martin,  164  111.  640,  45  N. 
poleon  flitt  CottoirCa,-ie8  Ark.  656,  E.  1067,  66  A.  8.  R.  219;  Birke  v. 
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debt  of  another  under  an  agreement  for  subrogation  to  the  right  of 
the  creditor.**  Fourth,  those  who  pay  on  the  invitation  of  the  public 
and  whose  payment  is  favored  by  public  policy.**  The  right  of  sub- 
rogation is  not  restrict«d  to  the  remedies  which  the  creditor  had 
against  the  principal  debtor  but  extends  to  all  the  remedies  which  he 
had  against  the  principal  and  others  liable  for  the  debt.  The  equity 
of  sureties,  or  of  those  standing  in  like  situation,  extends  not  only  to 
the  rights  of  the  creditor  as  against  the  principal,  but  to  all  rights  of 
the  creditor  respecting  the  debt  which  the  sureties  pay  or  the  obliga- 
tion which  they  discharge.* 

11.  Volunteers. — ^While  subrogation  is  foimded  on  principles  of 
equity  and  benevolence,  and  may  be  decreed  where  no  contract  exists, 
yet  it  will  not  be  decreed  in  favor  of  a  mere  volunteer,  who,  without 
any  duty,  moral  or  otherwise,  pays  the  debt  of  another;  *  for  such  a 

Abbott,  103  Ind.  1,1  N.  E.  485,  53  etc,  Co.,  144  Ky.  425,  l38  S.  W.  305, 

Am.  Bep.  474;   0pp.  v.   Ward,  125  Ann.  Gas.  1913 A  564.    And  see  infra« 

Ind.  241,  24  N.  E.  974,  21  A.  S.  R.  par.  40-44. 

220;    Crippen   v.    Chappel,  35   Kan.  1.  Ajnerioan  Bonding  Go.  v.  Nation- 

495,  11  Pae.  453,  57  Am.  Rep.  187;  al  Mechanics  Bank,  97  Md.  598,  55 

Ft.  Jefferson  Imp.  Go.  v.  Dupoyster,  Atl.  395,  99  A.  S.  R.  466  and  not& 

112  Ky.  792,  66  S.  W.  1048,  2  L.R.A.  Note:  13  Ann.  Gas.  429. 

(N.S.)   263;  Lewis  v.  United  States  And  see  infra,  par.  13-17,  61-72. 

Fidelity,  etc.,  Go.,  144  Ky.  425,  138  2.  MtatL  L.  Ins.  Co.  v.  Middleport, 

S.    W.   305,   Ann.    Gas.   1913A   564;  124  U.  S.  534,  8  S.  Ct  625,  31  U.  S. 

Bonn  V.  Lindsay,  95  Mo.  250,  7  S.  W.  (L.  ed.)  537;  Prairie  State  Nat.  Bank 

473,  6  A.  S.  R.  48;  Sands  v.  Darham,  v.  United  States,  164  U,  S.  227,  17  S. 

98  Va.  392,  99  Va.  263,  38  S.  E.  472,  Ct.  142,  41  U.  S.  (L.  ed.)  412;  Hen- 

38  S.   E!.  145,  86  A.  S.  R.  884,  54  ningsen    v.    United    States    Fidelity 

L.R.A.   614;   Murray  v.   O'Brien,   56  Guaranty  Co.,  208  U.  S.  404,  28  S. 

Wash.  361,  105  Pao.  840,  28  L.R.A.  Ct  389,  52  U.  8.  (L.  ed.)  547;  Mont- 

(N.S.)  998.  gomery  v.  Charleston,  99  Fed.  825,  40 

Notes:  27  A.  S.  R.  830;  99  A.  S.  C.  C.  A.  108,  48  L.R.A.  503;  Richards 

R.  496;  1  L.R.A.  641;  13  L.R.A.  619;  v.  Griffith,  92  Gal.  493,  28  Pao.  .484, 

23  L.B.A.  125;  22  L.R.A.(N.S.)  562.  27  A.  S.  R.  156;  Maoon  Ezeh.  Bank 

And  see  infra,  par.  22-31  and  37-  v.  Macon  Constr.  Co.,  97  Ga.  1,  25 

39.  S.  E.  326,  33  L.R.A.  800;  WiUdns  v. 

19.  Southern  Cotton  Oil  Co.  v.  Na-  Gibson,  113  Ga.  31,  38  S.  E.  374,  84 
poleon  Hill  Cotton  Co.,  108  Ark.  555,  A.  S.  R.  204;  Hough  v.  .^tna  L.  Ins. 
158  S.  W.  1082,  46  L.R.A.(N.S.)  Co.,  57  111.  318,  11  Am.  Rep.  18; 
1049;  Guy  v.  Du  Uprey,  16  Gal.  195,  Antigo  Bank  v.  Union  Trost  Co.,  140 
76  Am.  Dee.  518;  Gibson  v.  Wilkins,  III.  343,  36  N.  E.  1029,  23  L.R.A.  611; 

113  Ga.  31,  38  S.  E.  374,  84  A,  S.  R.  Heuser  v.  Sharman,  89  la.  355,  56  N. 
204;  Peagler  v.  Davis,  143  Ga.  11,  84  W.  525,  48  A.  S.  R.  390  and  note; 
S.  E.  69,  Ann.  Gas.  1917A  232;  Grip-  Crippen  v.  Ghappel,  35  Kan.  495,  11 
pen  v.  Ghappel,  35  Kan.  495,  11  Pac.  Pac.  463,  57  Am.  Rep.  187;  Ft.  Jeffw- 
453,  57  Am.  Rep.  187;  Lewis  v.  United  son  Imp.  Co.  v.  Dupoyster,  112  Ky, 
States  Fidelity,  etc,  Co.,  144  Ky.  425,  792,  66  S.  W.  1048,  2  LJl.A.(N.S.) 
138  S.  W.  305,  Ann.  Gas..l913A  564;  263;  Lewis  v.  United  States  Fidelity, 
Skinner  v.  TirreU,  159  Mass.  474,  34  etc.,  Co.,  144  Ky.  425,  138  S.  W.  305, 
N.  E.  692,  38  A.  S.  R.  447,  21  L.R.A.  Ann.  Gas.  1913A  564;  Skinner  v.  Tir- 
673.  See  infra,  par.  22-27.  reU,  169  Mass.  47^  34  N.  E.  692,  38 

20.  Lewis  v.  United  States  Fidelity,  A.  S.  B.  447,  21  t.R.A.  673;  Union 
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person  can  establish  no  equity,*  and  can  obtain  the  right  of  substi- 
tution by  contract  only.*  The  demand  of  a  creditor  which  is  paid 
with  the  money  of  a  third  person,  and  without  any  agreement  that  the 
security  shall  be  assigned  or  kept  on  foot  for  the  benefit  of  such  third 
person,  is  absolutely  extinguished.*  A  stranger  or  volunteer,  as  those 
terms  are  used  with  reference  to  the  subject  of  subrogation,  is  one  who^ 
in  no  event  resulting  from  the  existing  state  of  affairs,  can  become  li- 
able for  the  debt,  and  whose  property  is  not  charged  with  the  payment 
thereof  and  cannot  be  sold  therefor.*  He  is  not  necessarily  one  whO' 
has  had  nothing  to  do  with  the  transaction  out  of  which  the  debt 
grew.  Anyone  being  under  no  legal  obligation  or  liability  to  pay  the 
debt  is  a  stranger,  and  if  he  pays  the  debt,  a  mere  volimteer.'  A  per- 
son who  is  under  no  obligation  whatever  to  pay  the  debt  of  another 
secured  by  a  mortgage,  and  who  has  no  interest  in  or  relation  to  the 
property,  is  a  volunteer,  within  the  meaning  of  the  rule.*  So,  also, 
subrogation  will  be  refused  where  one  under  like  circumstances  pays 

Mortg.,  etc.,  Co.  v.  Peters,  72  Misa.  Va.  626,  37  Am.  Rep.  794;   Watson 

1058,  18- So.  497,  30  L.R.A.  829;  Good  v.  Wilcox,  39  Wis.  643,  20  Am.  Rep. 

V.  Golden,  73  Miss.  91,  19  So.  100,  63. 

55  A.  S.  R.  486  and  note;  Price  v.  Notes:  5  A.  S.  R.  85;  10  A.  S.  R. 
Courtney,  87  Mo.  387,  66  Am.  Rep.  87;  27  A.  S.  R.  830;  35  A.  S.  R.  119 
463;  Kleimann  v.  Gieselmann,  114  Mo.  44  A.  S.  R.  732;  99  A.  S.  R.  493,  494 
437,  21  S.  W.  796,  36  A.  S.  R.  761;  13  L.RJL.  619;  23  L.R.A.  125,  128 
Berry  v.  Stigall,  253  Mo.  690,  162  S.  68  L.R.A.  520;  16  L.R.A.(N.S.)  233 
W.  126,  Ann.  Cas.  1915C  118,  50  37  L.R.A.(N.S.)  1204;  Ann.  Gas; 
L.R.A.(N.8.)  489;  Williams  r.  Wil-  1912B  753;  Ann.  Cas.  1912D  1190. 
liams,  17  N.  C.  69,  22  Am.  Dec.  720;  3.  Note:  13  L.R.A.  619. 

BeaU  V.  .Price,  13  Ohio  368,  42  Am.  4.  Mosier's  Appeal,  56  Pa.  St.  76, 

Dec.  204;  People's,  etc..  Bank  v.  Craig,  93  Am.  Dec.  783. 

63  Ohio  St.  374,  59  N.  E.  102,  81  A,  '  Note:  99  A.  S.  R.  494. 

S.    R.    639,    52   L.R.A.    872;    Wasco  5.  Sandford    v.    McLean,    3    Paige 

County    V.    New    England    Equitable  (N.  T.)  117,  23  Am.  Dec.  773. 

Ins.  Co.,  88  Ore.  465,  172  Pae.  126,  6.  Union  Mortg.  etc.,  Co.  v.  Peters, 

Ann.    Cas.    1918E    656,   L.R.A.1918D  72  Miss.  1058,  18  So.  497,  30  L.R.A. 

732;  Mosier's  Appeal,  56  Pa.  St.  76,  829. 

?.?•  f'^--TS®''-o!^oon°^=  ''^^^'J'^^^J-       Note:  Ann.  Cas.  1912D  1190. 
K.rlf,  67  Pa.  St.  380;  5  Am.  Rep.  438;       7.  Montgomeiy    v.    Charleston,    99 
Campbell  v.  Foster  Home  Ass  n,  163  tj'^j    0.,=    An  on    &    taa   Aa  1  o  k 
Pa.  St.  609,  30  Atl.  222,  43  A.  S.  R.  J^'  ^^'  *^  ^-  ^'  ^-  ^^'  ^  ^•^•^• 
818,  2G  L.K.A.  117;  Griffin  v.  Griffin,  ^"^  ,       ,        ^       ,^,^^  „„„ 
75  S.  C.  249,  55  S.  E.  317,  U7  A.  S.       l^''!?=/"°-  S^^'.^.^^lPi^^*'-  „ 

R.  899;  Chamock  v.  Jones,  22  S.  D.  „  ^-  ^"^^y  Y;  ^^n'^l,  72  Pla.  121,  72 
132,  115  N.  W.  1072,  16  L.R.A.  (N.S.)  ^o.  644,  L.R.A.191(A  734;  Good  v. 
233  and  note;  Persnison  v.  Quinn,  97  Golden,  73  Miss.  91,  19  So.  100,  55 
Tenn.  46.  36  S.  W.  576,  33  L.R.A.  A.  S.  R.  486;  Kleimann  v.  Oiesel- 
688;  Davis  v.  Davis,  81  Vt.  259,  69  mann,  114  Mo.  437,  21  S.  W.  796,  35 
Atl.  876,  130  A.  S.  R.  1035;  HiU  v.  A.  S.  R.  761;  Campbell  v.  Foster 
Ritchie,  90  Vt.  318,  98  Atl.  497,  Home  Ass'n,  163  Pa.  St.  609,  30  Atl. 
L.R.A.1917A  731 ;  Murray  v.  O'Brien,  222,  43  A.  S.  R.  818,  26  L.R.A.  117. 

56  V»'ash.  361,  105  Pae.  840,  28  L.R.A.       Note:  16  L.R.A.(N.S.)  233. 
(N.S.)    998;   Neely  v.  Jones,   16  W.       And  see  infra,  par.  22. 
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off  a  debt  secured  by  a  vendor's  lien*  The  general  rule  has  also  been 
applied,  and  subrogation  denied,  where  one  voluntarily  paid  taxes 
for  which  neither  he  nor  his  property  was  liable,  and  sought  to  be 
subrogated  to  the  rights  of  the  state  against  the  property  and  its  own- 
er.*" So  one  paying  the  note  of  another  by  mistake  is  not  entitled  to 
be  subrogated  to  the  rights  of  the  payee.**  But  the  discharge  by  a 
lienholder  of  a  prior  valid  tax  or  other  lien  is  not  a  voluntary  pay- 
ment, but  a  payment  in  invitum.**  And  a  person  who  holds  a  junior 
mortgage  which  is  invalid  because  of  the  mental  capacity  of  the  mOTt- 
gagee  is  not  a  volunteer  in  paying  a  senior  incumbrance,  where  he 
acts  in  good  faith  and  without  knowledge  of  the  invalidity  of  his  own 
security.*'  One  is  not  a  volunteer  in  a  transaction  where  he  has  paid 
the  money  at  the  request  of  the  person  whose  liability  he  discharges.'* 
As  applicable  to  the  right  of  subrogation  to  a  vendor's  lien,  the  gen- 
eral doctrine  has  been  asserted  and  applied  that  a  person  who  may  be 
compelled  to  pay  a  debt,  or  the.  protection  of  whose  property  or  inter- 
est requires  that  he  pay  it,  is  not  a  mere  volunteer ;  neither  is  6ne  who 
pays  a  debt  or  advances  money  for  the  purpose,  at  the  request  of  tUe 
debtor.*' 

12.  Wrongdoers. — ^It  is  the  policy  of  the  law  to  leave  wrongdoeti 
without  aid  in  equity  from'  the  burdens  of  the  position  in  which  they 
have  placed  themselves,  and  iix6  rule  is  well  settled  that,  as  among 
wrongdoers,  equity  will  not  enforce  subrogation.**  Another  maxim 
of  equity  that  is  frequently  enforced  in  applying  the  principle  of  sub- 
xogation  is  that  he  who  comes  into  equity  must  come  with  dean 
-hands.*'    Where,  therefore,  the  claim  to  subrogation  grows  but  o£  an 

9  Martin  v.  Martin,  164  HI.  640,  45  Ck).  v.  Peteis,  72  Miss.  1058,  IS  S& 
3f.  E.  1007,  56  A.  S.  R.  219.  4S7,  30  L.R.A.  829. 

Note:  16  L.R.A.(N.S.)  233.  Note:  99  A.  S.  K.  495, 

10  Montgomery   v.    Charleston,   99       And  see  infra,  par.  22-27. 

Fed.' 825,  40  C.  C.  A.  108,  48  L.R.A.  16.  Note:    37    L.R.A.(N.S.)     1204. 

503  And  see  infra,  par.  32-36. 

Note:  16  L.R.A.(N.S.)  233.  16.  Milwaukee,  etc.,  R.  Co.  v.  Sout- 

And  see  infra,  par.  49.  ter,  13  Wall.  517,  20  U.  S.  (L.  M) 

11  Chamock  v.  Jones,  22  S.  D.  543;  Gilbert  v.  Finch,  173  N.  Y.  455, 
132  115  N.  W.  1072, 16  L.R.A.(N.S.)  66  N.  E.  133,  93  A.  S.  R.  623,  61 
233' and  note  L.R.A.  807;   Boyer  v.  Bolender,  129 

12.  New  England  Loan,  etc.,  Co.,  v.  Pa.  St.  324,  18  AtL  127,  15  A.  S.  R. 
Robinson,  56  Neb.  50,  76  N.  W.  415,  723.        _  ,    „  „  ^^ 
71  A.  S.  R.  657.  Note:  99  A.  S.  R.  502. 

13  SDaulding  v.  Harvey,  129  Ind.  17.  German  Bank  v.  United  States, 
106  '28  N.  E.  323,  28  A.  S.  R.  176,  148  U.  S.  573,  13  S.  Ct.  702,  37  U.  S. 
13  L   R   A   619.  (L.   ed.)    564;   Trible  v.  Nichols,  53 

14'  Home  Sav.  Bank  v.  Bierstadt,   Ark.  271,  13  S.  W.  796,  22  A.  S.  R. 
168  ilL  618,  48  N.  E.  161,  61  A.  S.  R  190;  Roe  v.  Kiscr,  62  Ark.  92,  34  8. 
146 :  Ft.  Jeflferson  Imp.  Co.  v.  Dupoy-  W.  534,  54  A.  S.  R.  288. 
ster   112  Ky.  792,  66  S.  W.  1048,  2       Note:  90  A.  S.  R.  502. 
LR  A  (N.S.)  263:  Union  Mortg.,  etc..      And  see  Equitt,  vol.  10,  p.  380. 
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agreement  which  is  void  by  reason  of  usury,  it  furnishes  no  basis  for 
the  equitable  doctrine  ;**  but  it  is  a  settled  rule  that  when  a  valid  se- 
curity is  canceled  by  means  of  a  subsequent  agreement  and  security 
which  is  void  for  usury,  the  original  security  is  not  invalidated,  but 
equity  will  revive  and  enforce  it."  So  the  fact  that  one  who  has 
loaned  money  to  discharge  a  prior  incumbrance  has  charged  usury 
will  not  deprive  him  of  the  right  to  subrogation  to  the  rights  of  the 
prior  incumbrancer,  if  he  has  an  agreement  to  that  effect,  and  is  not 
seeking  to  collect  more  than  the  principal  and  legal  interest  of  his 
debt,  for  on  the  question  of  subrogation  the  claimant  is  to  be  dealt 
with  as  if  he  had  taken  no  security  at  all.*" 

Swretiet 

13.  In  General. — A  surety,  on  paying  the  debt  of  the  principal,  is 
entitled  to  be  subrogated  to  the  rights  of  the  creditor  in  all  or  any  of 
the  securities,  means,  or  remedies  which  the  creditor  has  for  enforcing 
payment  against  his  principal.^    And  it  has  been  said  that  no  dis-  ° 
tinction  is  made  in  this  respect  between  compensated  and  gratuitous 

18.  Trible  v.  Nichols,  53  Ai^  271,  Smith,  6  Qa.  274,  48  Am.  Deo.  279; 
13  8.  W.  796,  22  A.  S.  R.  190;  Roe  Wilkins  v,  Gibson,  113  Ga.  31,  38 
T.  Kiser,  62  Ark.  92,  34  S.  W.  534,  54  S.  E.  374,  84  A.  S.  R.  204:  Martin  v. 
A.  S.  R.  288.  Martin,  164  lU.  640,  46  N.  E.  1007,  56 

Note:  99  A.  S.  R.  481.  A.  8.  R.  219;  Jones  v.  Tincher,  15 

19.  Trible  v.  Nichols,  53  Ark.  271,  Ind.  308,  77  Am.  Dec.  92;  Thomas  v. 
13  8.  W.  796,  22  A.  8.  R.  190;  Roe  v.  Stewart,  117  Ind.  50,  18  N.  E.  505, 
Kiser,  62  Arit.  92,  34  S.  W.  534,  54  1  L.R.A.  715;  Fidelity  etc.,  Co.  v. 
A.  8.  R.  288;  Patterson  v.  BirdsaU,  Bowen,  123  la.  356,  98  N.  W.  897,  6 
64  N.  T.  294,  21  Am.  Rep.  609.  L.R.A.(N.S.)    102;    Kuhn    v.    Holton 

20.  Gibson  v.  Wilkins,  113  Ga.  31,  Nat.  Bank,  74  Kan.  456,  87  Pac^  551, 
38  8.  E.  374,  84  A.  S.  R.  204.  118  A.   8.  R.   332;   Lewis  v.   United 

Note:  99  A.  8.  R.  482.  States,  v.  Fidelity  etc.,  Co.,  144  Ky. 

1.  Lidderdale     v.      Robinson,      12  425,  138  8.  W.  305,  Ann.  Cas.  1913A 

Wheat  594,  6  V.   8.    (L.  ed.)    740;  564;  Groves  v.  Steel,  2  La.  Ann.  480, 

Leggett  V.  Humphreys,  21  How.  66,  46  Am.  Dec  551;  Connely  v.  Bourg, 

16  U.  8.   (L.  ed.)   50;  United  States  16  La.  Ann.  108,  79  Am.  Dec.  568; 

V.  Ryder,  110  U.  8.  729,  4  8.  Ct.  190,  Pratt  v.  Thornton,  28  Me.  355,  48  Am. 

28  U.  8.  (L.  ed.)  308;  Prairie  State  Dec.  492;  Leavitt  v.  Canadian  Pac.  R. 

Nat.  Bank  v.  United  States,  164  U.  8.  Co.,  90  Me.  153,  37  Atl.  886,  38  L.R.A. 

227,  17  8.  Ct.  142,  42  U.  8.  (L.  ed.)  152;  Waters'  Representatives  v.  Riley, 

412;  National  Surety  Co.  v.  State  Say.  2  Har.  &  G.  (Md.)  305,  18  Am.  Dee. 

Bank,  156  Fed.  21,  84  C.  C.  A.  187,  302;  Creager  v.  Brengle,  5  Har.  &  J. 

13  Ann.   Cas.   421,   14  L.R.A.(N.S.)  (Md.)  234,  9  Am.  Dec.  516;  Orem  v. 

155;  Cullum  v.  Emanuel,  1  Ala.  23,  Wrightaon,  51  Md.  34,  34  Am.  Rep. 

34  Am.   Dec.   757;   Lyon  v.  Boiling,  286;   American   Bonding   Co.  v.   Me- 

9  Ala.  463,  44  Am.  Dec.  444;  Teend  chanics'  Nat.  Bank,  97  Md.  598,  55 

V.  Weeks,  104  Ala.  331,  16  So.  165,  Atl.  395,  99  A.  S.  R.  466  and  note; 

53  A.  S.  R.  50;  Dowdy  v.  Blake,  50  New  Bedford  Sav.  Inst  v.  Hathaway, 

AA.  205,  6  S.  W.  897,  7  A.   S.  R.  134  Mass.  69,  45  Am.  Rep.  289;  Net- 

88;    New    London    Bank   v.    Lee,  ,11  tleton  v.  Ramsey  County  Land,  etc., 

Conn.  112,  27  Am.  Dec.  713;  Davis  v.  Co.,  54  Minn.  395,  56  N.  W.  128,  40 
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sureties.'  The  question  as  to  what  induced  the  surety  to  assume  the 
obligation  cannot  be  considered  in  determining  his  rights.'  The 
right  exists  as  well  when  the  surety's  property  only  is  pledged  as  when 
he  comes  under  a  personal  responsibility.*    This  right  of  a  surety  to 

A.  S.  B.  342;  Heisler  v.  Aultman,  56  Humph.  (Tenn.)  319,  40  Am.  Dec 
Minn.  454,  67  N.  W.  1053,  46  A.  S.  B.  648;  Bodes  v.  Crockett,  2  Ycrg. 
486  and  note;  Good  v.  Golden,  73  (Tenn.)  346,  24  Am.  Dec.  489;  Mitch- 
Miss.  91, 19  So.  100,  65  A.  S.  B.  486;  eU  v.  De  Witt,  25  Tex.  Supp.  180, 
Rucker  v.  Robinson,  38  Mo.  154,  90  78  Am.  Dec.  561;  Darrow  v.  Summer- 
Am.  Dec.  412;  Capen  v.  Garrison,  193  hiU,  93  Tex.  92,  53  S.  W.  680,  77 
Mo.  335,  92  S.  W.  368,  5  L.B.A.(N.S.)  A.  S.  B.  833;  Montpelier  Bank  v. 
838;  Meeker  v.  Larsen,  65  Neb.  158,  Dixon,  4  Vt.  587,  24  Am.  Dec.  640; 
90  N.  W.  968,  57  L.B.A.  901;  Nelson  Robinson  v.  Sherman,  2  Grat.  (Va.) 
V.  Webster,  72  Neb.  332,  100  N.  W.  178,  44  Am.  Dec.  381;  Bodgers  v.  Mo- 
411,  117  A.  S.  B.  799,  68  L.B.A.  513  Cluer,  4  Grat  (Va.)  81,  47  Am.  Dec 
and  note;  New  Hampshere  Sav.  Bank  715;  Humphrey  v.  Hitt,  6  Grat.  (Va.) 
V.  Coleord,  15  N.  H.  119,  41  Am.  Dec  509,  52  Am.  Dec  133;  Watts  v.  Kin- 
,  685;  Edgerly  v,  Emerson,  23  N.  H.  ney,  3  Leigh  (Va.)  272,  23  Am.  Dec. 
556,  65  Am.  Deo.  207;  Morrison  v.  266;  McClung  v.  Beime,  10  Leigh 
Citizens'  Nat  Bank,  65  N.  H.  253,  (Va.)  394,34  Am.  Deo.  739;  Wheatley 
20  Atl.  300,  23  A.  S.  R.  30  and  note,  v.  Calhoun,  12  Leigh  (Va.)  264,  37 
9  L.R.A.  282;  Cheesebrough  v.  Mil-  Am.  Dee.  654;  Sands  v.  Durham, 
lard,  1  Jolins.  Ch.  (N.  Y.)  409,  7  Am.  98  Va.  392,  99  Va.  263,  36  S.  B. 
Dec.  494;  Hayes  v.  Ward,  4  Johns.  472,  38  S.'  £.  145,  86  A.  S.  B. 
Ch.  (N.  Y.)  123,  8  Am.  Dec.  554;  884,  54  L.B.A.  614;  Neely  v.  Jonea, 
Sanford  v.  McLean,  3  Paige  (N,  Y.)  16  W.  Va.  625,  37  Am.  Bep.  794; 
117,  23  Am.  Dec.  773 ;  Eddy  v.  Traver,  Gooch  v.  Goooh,  70  W.  Va.  38, 
6  Paige  (N.  Y.)  521,  31  Am.  Dec.  261  73  S.  E.  56,  37  L.B.A.(N.S.)  930; 
and  note;  Bunting  v.  Ricks,  22  N.  C.  Smith  v.  Davis,  71  W.  Va.  316,  76  S. 
130,  32  Am.  Dec  699  and  note;  Forbes  E.  670,  43  LJl.A.(N.S.)  614;  Duncan 
V.  Smith,  40  N.  C.  369,  49  Am.  Dec  v.  North,  etc,  Walm  Bank,  6  A.  C. 
432;  Brinson  v.  Thomas,  55  N.  C.  414,  1,  50  L.  J.  Ch.  355,  43  L.  T.  N.  S. 
67  Am.  Dec.  224  and  note;  liles  v.  706,  29  W.  B.  763,  4  Eng.  Bnl.  Cas. 
Bogers,  113  N.  C.  197,  18  S.  E.  104,  591  and  note;  Forbes  v,  Jackson,  19 
37  A.  S.  E.  627;  Peebles  v.  Gay,  115  Ch.  D.  615,  51  L.  J.  Ch.  690,  30  W 
N.  C.  38,  20  S.  E.  173,  44  A.  S.  R.  E.  652,  21  Eng.  Bol.  Cas.  607  and 
429  and  note;  Zuellig  v.  Hanerlie,  60  note. 

Ohio  St.  27,  53  N.  E.  447,  71  A.  S.  B.      Notes:  49  Am.  Dec  428;  134  A.  S.     " 
707  and  note;   Marsters  v.  Umpqua  R.  566;  1  L.B.A.  642;  5  L.B.A.  288; 
Val.  Oil  Co.,  49  Ore  374,  90  Pac  151,  7  L.B.A.  84;  9  L.B.A.  227;  13  L.B.A. 
12    L.B.A.fN.S.)     825;     Fleming    v.  619,  620;  68  L.R.A.  521,  528. 
Beaver,  2  Rawle  (Pa.)  128,  19  Am.      And  see  Princo^al  asp  Subbtt,  vol. 
Dec.  629;  Pott  v.  Nathans,  1  Watts  21,  p.  1106  et  seq. 
&  S.  (Pa.)  155,  37  Am.  Dec.  456  and      2.  Lewis  v.  U.  S.  Fidebty,  etc,  Co., 
note;  Sterling  v.  BrightbiU,  5  Watts  144  Ky.  425,  138   S.   W.  305,  Ann. 
(Pa.)  229,  30  Am.  Dec  304;  Denny  Cas.    1913A    564    and    note;    Wasco 
V.  Lyons,  38  Pa,  St.  98,  80  Am.  Dec   County    v.    New    England    Equitable 
463;  Mosier's  Appeal,  56  Pa.  St.  76,  Ins.  Co.,  88  Ore.  465,  172  Pac  126, 
93  Am.  Dec  783;  King  v.  Blackmore,  Ann.    Cas.    1918E   656,   L.B.A.1918D 
72   Pa.    St.   347,   13  Am.   Bep.   684;  732. 

Smith  v.  Tunno,  1  McCord  Eq.  (S.  C.)  3.  Lewis  v.  United  States  Fidelity, 
443,  16  Am.  Dec  617;  Lowndes  v.  etc.,  Co.,  144  Ky.  425,  138  S.  W. 
Chisolm,  2  McCord  Eq.  (S.  C.)  455,  305,  Ann.  Cas.  1913A  564  and  note. 
16  Am.  Dec  667;  Uzzele  v.  Mack,  4      4.  Note:  7  L.R.A.  84. 
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subrogation  etands  upon  the  principles  of  natural  justice.*  Payment 
by  the  surety  is  deemed  equivalent  to  a  purchase  from  the  creditor, 
and  operates  as  an  equitable  assignment  of  the  debt,  and  all  its  inci- 
dents, to  the  former,^  It  has  well  been  said  that  in  these  cases  the  law 
creates  or  implies  a  contract  on  the  part  of  the  -creditor  that  such  prop- 
erty or  securities  will  be  turned  over  to  the  one  who  is  secondarily  li- 
able as  soon  as  he  pays  the  creditor's  claim.'  ,  The  right  of  a  surety  to 
subrogation  begins  with  the  contract  of  suretyship,  and  is  not  simply 
inchoate  until  he  pays  the  debt.*  It  does  not  depend  upon  a  stipula- 
tion or  agreement  therefor;  •  and  one  is  entitled  to  avail  himself  of 
this  right,  who  is  compelled  to  pay  a  debt  for  which  he  is  not  prima- 
rily responsible,  thou^  he  may  not  stand  in  relation  to  the  principal 
debtor  strictly  as  a  security ;  as  when  he  guarantees  a  debt,  for  which 
he  is  not  bound,  at  the  instance  of  the  creditor  and  not  the  debtor,, 
and  though  this  guaranty  was  made  without  the  knowledge  or  consent 
of  the  debtor.*'  It  is  immaterial  that  the  surety,  when  he  entered  up- 
on the  obligation,  was  unaware  of  the  existence  of  the  security.**  And 
it  has  never  been  held  material  that  sureties  were  bound  by  a  different 
instrument  from  that  binding  their  principal  or  that  their  contract 
was  circumstantially  different  from  his.  If  they  are  bound  for  the 
payment  of  the  same  debt,  for  the  same  debtor,  to  the  same  creditor, 
they  are,  as  to  subrogation  to  the  creditor's  securities,  to  be  regarded 
as  sureties.**  The  fact  that  a  smrelyship  contract  by  a  corporation  is 
ultra  vires  does  not  prevent  it  from  being  subrogated  to  the  right  of  the 
creditor.*'  And  the  right  of  subrogation  has  been  held  to  exist  even 
though  the  contract  of  suretyship  was  not  enforceable  against  the 
surety.**  The  ri^t  will  be  tntnsmitted  to  the  surety's  assignees,  and 
to  his  creditors,  when  the  principal  demand  has  been  so  used  as  to 
destroy  their  subordinate  liens  upon  his  property,  and  to  his  heirs 
when  necessary  for  their  protection,  and  to  his  grantees,  who  have 
lost  the  property  conveyed  by  him  to  them  in  consequence  of  its  being 
taken  upon  the  principal  obligation.**    So  if  a  surety,  who  has  the 

6.  Note:  68  L.R.A.  624.  Ann.  Cas.  1913 A  664;  Carter  t.  Jones, 

6.  Opp  V.  Ward,  125  Ind.  241,  24  40  N.  C.  196,  49  Am.  Dee.  425;  Nedy 
N.  E.  974,  21  A.  S.  B.  220.  v.  Jones,  16  W.  Va.  625,  37  Am.  Rep. 

7.  Meeker  v.  Larson,  65  Neb.  158,  794. 

90  N.  W.  958,  57  L.R.A.  901.  11.  Lewis  v.  United  States  Fidelity, 

8.  Wasco  County  v.  New  England  etc.,  Co.,  144  Ky.  ^5,  138  S.  W.  306, 
Equitable  Ins.  Co.,  88  Ore.  465,  172  Ann.  Cas.  1913A  564. 

Pae.  126,  L.R.A.1918D  732.  Notes:  68  L.R.A.  636;  21  Bng.  Rul. 

Note:  68  L.R.A.  531.  Cas.  615. 

9.  Thomas  v.  Stewart,  117  Ind.  50,  12.  Notes:  68  L.R.A.  634;  21  Eng. 
18  N.  E.  506,  1  L.R.A.  715;  Lewis  Rul.  Cas.  614. 

▼.  United  States  Fidelitj',  etc.,  Co.,  144  13.  Volte  v.  Illinois  Nat.  Bank,  158 

Ky.  426,  138  S.  W.  305,  Ann.  Cas.  lU.  532,  42  N.  E.  69,  30  L.R.A.  155. 

1013A  564.    And  see  supra,  par.  5.  14.  Slack  v.  Kirk,  67  Pa.  St.  380,  5 

10.  Lewis  V.  United  States  Fidelity,  Am.  Rep.  438. 

etc.,  Co.,  144  Ky.  425,  138  S.  W.  305,       15.  jfote:  21  Eng.  Rul.  Cas.  614. 
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right  of  subrogation  to  a  vendor's  lien  upon  land,  conveys  his  land  to 
another  upon  condition  that  such  grantee  will  pay  his  debts,  the  gran- 
tee stands  in  the  same  position  as  his  grantor  with  reference  to  the  debt 
secured,  and  has  the  same  right  of  subrogation  to  the  vendor's  lien 
as  his  grantor  had.  A  devisee  of  real  property  is  substituted  to  all  of 
the  rights  of  the  devisor  in  connection  therewith,  including  the  right 
of  subrogation  to  a  vendor's  lien,  upon  the  payment  of  a  debt  to  which 
the  devised  property  was  subject.**  The  right  of  the  surety  may  be  as- 
signed even  prior  to  an  adjudication  of  suretyship,*'  and  a  surety  of 
a  surety  is  entitled  to  all  the  rights  of  the  latter,  and  to  be  substituted 
in  his  place,  as  to  hi?  remedies  against  the  principal.** 

14.  Successive  Sureties.-7-Undoubtedly  a  surety,  upon  the  payment 
of  his  principal's  debt,  is  ordinarily  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  to  all  the  securities  held  by  him.  But  this  right 
•  of  necessity  depends  upon  the  superiority,  of  his  equitjes.  That  the 
surety  on  one  bond  has  paid  the  debt  does  not  alone  entitle  him  to 
step  into  the  creditor's  shoes  and  recover  what  he  has  expended  from 
bondsmen  on  another  obligation.  To  entitle  him  to  do  so,  his  equi- 
ties must  be  superior  to  those  of  the  sureties  pn  the  other  bond.  If  the 
execution  of  one  bond  has  worked  no  detriment  to  the  sureties  on  an- 
other, and  all  are  alike  obligated  to  pay  precisely  the  same  debt,  there 
is  no  basis  for  the  subrogation  of  any  of  the  creditor's  rights  against 
others.  In  such  a  case  the  most  that  can  be  said  is  that  the  equities 
are  equal, — a  condition  of  things  essential  to  contribution,  biit  fatal 
to  subrogation.*'  Where  the  security  consists  of  the  re^onsibility  of 
an  individual,  becoming  a  later  surety  or  guaranty  for  the  same  debt 
of  the  principal,  there  arises  a  conflict  of  equities,  which  may  give 
rise  to  new  questions  as  to  priority  between  the  former  and  the  latter 
surety.  Such  latter  surety,  stipulating  at  the  instance  of  the  princi- 
pal to  pay  the  debt,  suffers  no  absolute  injustice  in  being  obliged  to 
do  so,  since  he  is  compelled  to  perform  no  more  than  he  undertook, 
and  has  no  right  to  complain  that  he  is  not  allowed  to  use,  as  a  pay- 
ment by  himself,  the  money  which  proceeds  from  another  person 
whom  his  principal  was  previously  bound  to  save  harmless.*  And 
the  authorities  are  almost  unanimous  upon  the  proposition  that  a 
surety  on  an  appeal  bond  will  not,  upon  paying  the  judgment  ren- 
dered against  his  principal,  be  subrogated  to  the  creditor's  remedies 
against  the  sureties  on  a  prior  bond  of  the  same  debtor,  in  the  absence 
of  special  circumstances  rendering  his  equities  equal  or  superior  to 

16.  Darrow  ▼.  SmmnerhiU,  93  Tex.  la.  356,  98  N.  W.  897,  6  L.R.A.(N.S.) 
92,  53  S.  W.  680,  77  A.  S.  R.  83.  1021.    And  see  supra,  par.  9. 

17.  Frank  v.  Traylor,  130  Ind.  145,       1.  Pott  v.  Nathans,  1  Watts  &  S. 
29  N.  E.  486,  16  L.R.A.  115.  (Pa.)  155,  37  Am.  Dec.  456;  Mitchell 

18.  Note:  99  A.  S.  R.  507.  v.  De  Witt,  25  Tex.  Supp.  180,  78 

19.  Fidelity,  etc.,  Co.  v.  Bowen,  123  Am.  Dec.  56L 

1330 


Digitized  by 


Google 


26  R.  C.  L.  SUBROGATION  §  16 

theirs.'  Of  course,  if  a  subsequent  surety  is  ia  fact  a  surety  for  the 
sureties  on  a  prior  bond  of  the  same  principal,  as  well  as  for  the  prin- 
cipal, then  he  is  entitled  to  be  subrogated  to  the  creditors'  rights 
against  such  prior  sureties.*  A^id  it  has  been  held  that  the  sureties 
on  a  supersedeas  bond  are  entitled  to  be  subrogated  to  the  rights  of 
the  creditor  as  against  the  sm-eties  on  a  dissolving  bond  in  attachment 
on  the  theory  that  such  bonds  are  a  substitute  for  and  stand  in  lieu  of 
the  property  attached  and.  released  by  the  bond.*  Where  the  inter- 
position of  the  second  surety  is  the  means  of  involving  the  first  in  the 
liability  which  he  was  ultimately  compelled  to  pay,  the  equity  of  the 
first  is  complete,  and  he  is  entitled,  on  the  principles  of  subrogation, 
to  stand  as  though  the  creditor  had  assigned  the  bond  to  him."  So 
where  a  second  bond  operated  to  stay  an  execution  levied  against  real 
estate,  this  is  detrimental  to  the  first  surety,  and  therefore  entitles  him 
to  subrogation  upon  the  payment  of  the  judgment  to  the  rights  of  the 
creditor  in  the  stay  bond.  But  for  the  interposition  of  the  second 
surety  the  judgment  might  have  been  enforced  against  the  real  es- 
tate.* And  where,  after  judgments  were  obtained  against  a  principal 
and  surety,  a  third  person  interposed  and  gave  his  note  for  the  debt 
to  obtain  a  stay  of  execution  for  the  principal,  and  the  surety  was  af- 
terwards obliged  to  pay  the  debt,  it  was  held  that  he  was  entitled  to 
have  an°  assignment  of  the  judgment  on  the  note  of  the  third  person 
to  indemnify  him  for  such  payment.' 

15.  Sureties  on  Bonds  of  Public  Officers. — ^Instances  are  frequent 
where  sureties  on  the  bond  of  a  public  officer,  on  being  compelled  to 
make  good  tlie  default  of  their  principal,  are  held  to  be,  by  the  fact  of 
payment,  equitable  assignees  and  entitled  to  be  subrogated  to  the  posi- 
tion of  the  commonwealth,  nation,  city  or  county  in  respect  to  its  liens, 
securities  and  priorities,  for  the  purpose  of  enforcing  reimbursement.* 

2.  Fidelity,  etc.,  Co.  v.  Bowen,  123  456;   Mitchell   v.   De   Witt,   25    Tex. 

Ia.  356,  98  N.  W.  897,  6  L.R.A.(N.S.)  Supp.  180,  78  Am.  Dec. -561. 

1021  and  note:  Southwestern  Surety  6.  Opp  v.  Ward,  125  Ind.  241,  24 

Ins.  Co.  V.  King,  (Okla.)  172  Pac.  74,  N.  E.  974,  21  A.  S.  R.  220;  Fidelity, 

L.R.A.1918D  1188  and  note.  etc.,  Co.  v.  Bowen,  123  la.  356,  98  N. 

S.  Southwestern  Surety  Ins.  Co.  v.  W.  897,  6  L.R.A.(N.S.)  1121;  Pott  v. 

King,    (OUa.)    172   Pae.   74,   L.R.A.  Nathans,  1  Watte  &  S.  (Pa.)  155,  37 

1918D  1188  and  note.  Am.  Dec.  456;  Mitchell  v.  De  Witt, 

Note:  6  L.R.A.(N.S.)  1021.  25  Tea:.  Supp.  180,  78  Am.  Dec.  561. 

4.  Southwestern  Surety  Ins.  Co.  v.  Note:  68  L.R.A.  532. 

King,    (Okla.)    172   Pae.   74,   L.R.A.  7.  Mitchell    v.    De   Witt,    25    Tex. 

1918D  1188  and  note.     •  Supp.  180,  78  Am.  Dec  561. 

5.  Opp  V.  Ward,  125  Ind.  241,  24  8.  National  Surety  Co.  v.  State  Sav. 
N.  E.  974,  21  A.  S.  R.  220;  Barnes  v.  Bank,  156  Fed.  21,  84  C.  C.  A.  187, 
Mott,  64  N.  Y.  397,' 21  Am.  Rep.  625;  13  Ann.  Cas.  421  and  note,  14  L.R.A. 
Southwestern  Surety  Ins.  Co.  v.  King,  (N.S.)  155;  Hill  v.  Fleming,  128  Ky. 
(Okla.)  172  Pac.  74,  L.R.A.1918D  201, 107  S.  W.  764,  16  Ann.  Cas.  840; 
1188  and  note;  Pott  v.  Nathans,  1  Orem  v.  Wrightson,  51  Md.  34,  34  Am. 
Watte  &  S.   (Pa.)   155,  37  Am.  Dec.  Rep.  286;  American  Bonding  Co.  v. 
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Thus,  where  the  sureties  of  a  public  officer  have  made  good  a  loss  occa- 
sioned by  their  principal's  default  or  misconduct  in  the  collection 
of  a  debt,  it  has  been  generally  held  that  they  are  entitled  to  be  subro- 
gated to  the  rights  of  the  obligee  against  those  persons  who  were  origi- 
nally liable  for  such  debt.  This  question  arises  frequently  where  the 
sureties  on  the  bond  of  a  sheriflF  are  obliged  to  pay  a  judgment  on  ac- 
count of  the  failure  of  the  sheriflF  to  make  a  collection  of  a  debt,  or  to 
return  a  writ,  or  where  he  makes  an  erroneous  seizure  of  property,* 
and  it  is  generally  held  in  these  cases  that  the  surety  is  subrogated  to 
any  rights  which  the  judgment  creditor  had.*'  So  it  has  been  held 
that  the  sureties  on  a  tax  collector's  bond  who  have  made  good  the  de- 
fault of  their  principal  and  satisfied  the  state  or  county  for  all  taxes 
due  from  the  taxpayers  are  entitled  to  be  subrogated,  for  their  reim- 
bursement, to  the  rights  of  the  state  or  county  to  the  uncollected 
taxes ;  **  but  where  the  taxes  are  considered  not  to  be  debts  the  rule 
is  held  to  be  otherwise.**  If  an  officer  deposits  public  funds  with  a 
bank,  and  the  bank  with  knowledge  of  the  ownership  of  the  money 
pays  interest  thereon  to  the  oflRcer  individually,  and  the  state  holds 
the  surety  of  the  officer  liable  for  the  diverted  interest,  the  surety  is 
entitled  to  be  subrogated  to  the  rights  of  the  state  against  the  bank, 
and  the  custom  of  banks  to  make  such  payments  is  no  defense.*' 

16.  Sureties  on  Bonds  of  Fiduciaries. — ^It  has  been  held  in  a  nimi- 
ber  of  cases  that  the  surety  of  a  fiduciary,  who  has  been  compelled  to 
respond  to  the  cestui  que  trust  for  a  breach  of  trust  by  his  principal, 
is  subrogated  to  the  right  of  the  cestui  que  trust  as  against  the  fiduciary 
and  those  who  participated  in  such  breach.**  Thus  the  surety  on  a 
guardian's  bond,  who  is  compelled  to  make  good  a  defalcation  of  tiie 
guardian,  is  subrogated  to  any  right  which  the  obUgee  has  against 
one  who  aided  in  the  defalcation.*'  So  also  the  surety  of  an  admin- 
istrator, who  has  been  compelled  by  the  distributees,  next  of  kin,  or 
creditors  to  make  good  the  default  of  his  principal,  is  subrogated  to 
the  right  of  such  persons  to  recover  from  one  who  received  from  the 

National  Mechanics'  Bank,  97  Md.  600,  14.  National    Surety   Co.   v.    State 

55  Atl.  395,  99  Am.  St.  Rep.  466;  Nat  Bank,  156  Fed.  21,  84  G.  G.  A. 

Bunting  v.  Ricks,  22  N.  G.  130,  32  187,  13  Ann.  Gas.  421  and  note,  14 

Am.  Deo.  699  and  note.  L.R.A.(N.S.)  155  and  note;  American 

Notes:   99  A.   S.  R.  497,  509;   IB  Bonding  Co.  v.  Mechanics'  Nat.  Bank, 

Ann.  Gas.  429.  97  Md.  598,  5  Atl.  395,  99  A.  S.  R. 

9.  Notes:  14  L.R.A.(N.S.)  156;  13  466  and  note. 

Ann.  Gas.  429.  Notes:  99  A.  S.  R.  509;  13  Ann. 

10.  Note:  14  L.R.A.(N.S.)  156.  Gas.  430. 

11.  Notes:  14  L.R.A.(N.S.)  157;  13  IB.  United  States  Fiddity,  etc.,  Co., 
Ann.  Gas.  430.  v.  Adoue,  104  Tex.  379, 137  S.  W.  648, 

12.  Note:  13  Ann.  Gas.  430.  138  S.  W.  383,  Ann.  Gas.  1914B  667, 

13.  American  Bonding  Go.  v.  Me-  37  L.R.A.(N.S.)  409. 
cbanics'  Nat.  Bank,  97  Md.  598,  55  Note:  13  Ann.  Gas.  430. 
Atl.  395,  99  A.  S.  R.  466. 
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administrator  the  assets  of  the  estate  with  knowledge  of  the  latter's 
fiduciary  character  or  without  value.**  And  sureties  on  the  adminis- 
trator's bond  who  have  been  compelled  to  pay  creditors  after  an  order 
of  distribution  may  be  subrogated  to  the  rights  of  such  creditors,  and 
may  poxsue  and  recover  trust  funds  in  the  hands  of  the  administrator, 
which  have  been  diverted  and  misapplied.*'  While  it  seems  clear 
that  the  equity  of  innocent  sureties  should  be  considered  superior  to 
that  of  one  who  knowingly  participated  in  the  breach  of  trust  of  the 
principal  the  standing  of  an  innocent  participant  in  such  a  breach  of 
trust  has  been  passed  upon  in  but  few  cases.  In  one  of  these  it  was 
held  that  the  sureties  on  Uie  bond  of  the  clerk  of  a  court  who  had  been 
compelled  to  pay  to  the  state  the  amount  of  fraudulent  certificates 
purporting  to  be  for  the  attendaiMse  of  witnesses  in  state  cases  were  not 
entitled  to  recover  the  amount  from  one  who  innocently  purchased 
the  certificates  from  the  clerk  and  collected  the  amount  from  the 
state.*'  So  it  has  been  held  that  a  surety  on  the  bond  of  the  county 
clerk,  who  was  compelled  to  reimburse  the  county  for  money  paid 
out  on  fictitious  jurors'  certificates  which  tho  clerk  had  issued,  was  not 
entitled  to  subrogation  to  the  right  of  the  county  to  compel  a  bona 
fide  holder  to  which  it  paid  the  certificates  to  return  the  amount  paid, 
because  the  certificates  were  void.** 

17.  Effect  of  Further  Charges  by  Principal  on  Securities. — As  soon 
as  one's  liabiUty  as  surety  becomes  concurrent  with  the  holding  by 
the  creditor  of  other  securitieB  for  the  debt,  the  surety  has  an  inchoate 
right  to  the  benefit  of  those  securities,  and  this  benefit  is  not  preju- 
diced by  any  further  charges  subsequently  created  by  the  principal 
debtor  in  favor  of  the  creditor  over  the  property  comprised  in  the  se- 
curities,** whore  the  creditor,  at  the  time  of  the  creation  of  the  subse- 
quent charge,  is  aware  of  the  facts  creating  the  right  of  the  surety 
to  subrogation.*  The  principle  is  that  the  surety  in  effect  bargains 
that  the  securities  which  the  creditor  takes  shall  be  for  him,  if  and 
when  he  shall  be  called  upon  to  make  any  payment,  and  it  is  the  duty 
of  the  creditor  to  keep  the  securities  intact,  not  to  give  them  up  or  to 
burden  them  with  further  advances.*  But  it  has  been  held  that  the 
surety's  right  of  subrogation  to  the  securities  held  by  the  creditor  is 
subordinate  to  a  later  charge  taken  by  the  creditor  from  the  principal 
debtor  in  ignorance  of  the  suretyship.* 

16  Note:  13  Ann.  Cas.  430.  615,  61  L.  J.  Ch.  690,  3  W.  E.  652,  21 

17.  Note-:  9  L.R.A.  227.  Eng.  Rul.  Cas.  607. 

18.  Notes:  14  L.R.A.{N.S.)  157;  13  1.  Note:  21  Bng.  B«l.  C«.  616 
Ann   fas.  430  2.  Forbes  v.  Jackson,  19  Ch.  D-  610, 

19   American  Bonding  Co.  v.  State  51  L.  J.  Ch.  690,  3  W.  E.  652,  21  Eng. 
Sav.'  Bank,  47   Mont.   332,  133  Pac.  Rnl.  Cas.  607. 
367,  46  L.R.A.(N.S.)  557  and  note.  8.  Note:  21  Eng.  BnL  Cu.  616. 

a).  Forbes  T.  Jackson,  19  Ch.  D. 
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Subrogation  of  Creditor  to  Right  of  Sva-ety 

18.  In  General. — Aa  a  general  rule,  where  a  surety,  or  a  perscm 
standing  in  the  situation  of  a  surety,  for  the  payment  of  a  debt,  re- 
ceives security  for  his  indemnity  and  to  discharge  such  indebtedness, 
the  principal  creditor  is  in  equity  entitied  to  the  full  benefit  of  that 
security.*  Thus,  a  creditor  has  been  held  to  be  entitled  to  subroga^ 
tion  to  the  rights  of  a  surety  as  to  a  mortgage  given  to  indonnify  the 
latter  and  to  secure  a  debt'  But  mortgages  given  by  ooeuieties,  eadi 
to  the  otiier  as  security  to  indemnify  him  fr(MU  any  claim  beyond  his 
proportion  assumed,  are  not  in  equity  securities  for  the  payment  of  the 
principal  debt,  which  inure  to  the  benefit  of  the*  creditors  upon  the 
principle  of  subrogation.*  Nor  is  the  creditw  subrogated  to  securities 
given  to  the  surety  by  a  third  petaoa  or  stranger  to  the  contract  and 
not  by  the  debtor.  And  where  securities  an  given  to  indemnify  a 
person  who  is  not,  stricUy  q>eaking,  a  surety,  but  who  has  merely 
secured  the  principal  obligation  by  a  mortgage  of  pr(^>erty,  the  cred- 
itor is  not  subro^ted  to  the  securities.'  The  principal  <aedit(«  is  in 
equity  entiUed  to  the  benefit  of  collateral  security,  although  he  did  not 
originally  rely  upon  the  credit  of  such  security,  or  know  of  ite  exist- 
ence in  the  first  instance.*  And  his  right  is  the  same  when  the  secur- 
ity is  a  mortgage,  or  other  lien  given  to  t(ie  surety  by  the  principal 
after  the  principal  and  SKoety  have  both  become  bound,  even  though 
there  may  have  been  no  previous  agreepient  that  indemnity  should  be 
given.'  Where  there  are  several  creditors,  they  will  share  ratably  in 
tiie  securities;  and  where  the  surety  is  also  a  creditor,  and  the  security 
^ven  is  not  only  to  indemnify  him  as  to  his  suretyship,  but  also  to  se- 
cure him  as  to  an  absolute  debt,  it  has  been  held  tiiat  the  security  will 
be  applied  to  the  debt  and  the  Uability  as  surety,  pro  ratei.    Some  dc 

4.  Cbamberlain  v.  St  Panl,  etc.,  R.  Johnson  v.  Martin,  83  Waah.  364,  145 
Co.,  02  U.  8.  280,  23  U.  S.  (L.  ed.)   Pae.  420,  L.R.A.1916C  1057  and  note. 
715;  Hampton  v.  Phippa,  108  U.  8.       Notee:  99  A.  S.  R.  509;  6  L.RA. 
260,  2  S.  Ct  622,  27  U.  S.  (L.  ed.)   288;  68  L.E.A.  533. 
719;  KeUer  v.  Ashford,  133  U.  8.  610,      6.  New  London   Bank  v.   Lee,   11 
10  S.  Ct.  494,  33  U.  8.  (L.  ed.)  667;  Conn.  112,  27  Am.  Deo.  713;  Monill 
Dyer  v.  Jacoway,  76  Ark.  171,  88  8.  v.  Morrill,  53  Vt.  74,  38  Am.  Rep.  659. 
W.  901,  6  Ann.  Cas.  393  apd  note;       Note:  L.R.A.1916C  1069. 
New  London  Bank  v.  Lee,  11  Conn.       6.  Hampton  v.   Phipps,  108  U.  8. 
112,  27  Am.  Dec  713  and  note;  Lauer-   260, 2  8.  Ct  622,  27  U.  8.  (L.  ed.)  719. 
dale  County  t.  Alford,  65  Miss.  63,       Note:  6  Ann.  Cas.  399. 
3  So.  246,  7  A.  8.  R.  637;  Pe(^le  v.       7.  Note:  6  Ann.  Cas.  399. 
Metropolitan   Surety   Co.,  205  N.  Y.       8.  Morrill  v.  Morrill,  53 -Vt  74,  38 
135.  98  N.  E.  412,  Ann.  Cas.  1913D  Am.  Rep.  659;  Johnson  v.  Martin,  83 
1180;  Green  v.  Dodge,  6  Ohio  8t  80,   Wash.  364, 145  Pac.  429,  L.R.A.1916C 
25  Am.  Deo.  736;  Pendery  v.  Allen,  60  1057  and  note. . 
Ohio  St  121,  33  N.  E.  716,  19  L.R.A.       9.  MorriU  v.  Monill,  53  Vt  74,  38 
367;  Henderaon  Aohert  Idthographio  Am.  Rep.  659;  Johnson  t.  Martin,  83 
Co.  V.  John  ShiUito  Co.,  64  Ohio  St.  Wash.    364,,  146    Pac    429,    LILA. 
236,  60  N.  E.  295,  83  A.  8.  R.  745;  1916C  1057. 
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cisions,  however,  have  applied  the  rule  that  the  right  of  the  principal 
creditor  to  the  securities  is  superior  to  that  of  the  surety  in  such  a 
case.'*  There  appears  to  be  no  positive  rule  as  to  the  necessity  of 
showing  that  the  debtor  or  the  surety  is  insolvent.  In  many  cases 
they  were  insolvent,  or  one  of  them  was,  and  the  court  did  not  dis- 
cuss the  question  of  insolvency,  but  pronounced  for  subrogation  on 
the  equitable  ground  of  trust,  and  reciprocal  rights  of  creditor  and 
surety.  Some  cases,  however,  declare  that  the  subrogation  wiU  not  be 
given  if  insolvency  is  not  shown.  Other  cases  hold  that  it  need  not  be 
diown." 

19.  Seeitrity  Given  to  Indemnify  Surety. — ^In  some  cases  a  doctrine 
is  announced  which  ia,  on  its  face,  inconsistent  with  the  general  rule 
as  to  the  creditor's  equitable  right  to  securities  in  the  hands  of  the 
surety.  This  doctrine  is  that  if  a  mortgage  or  other  security  is  given 
to  the  surety,  not  to  secure  the  debt  or  provide  a  fund  for  its  payment, 
but  to  save  harmless  from  a  contingent  liability  or  loss,  that  contin- 
gency must  come  or  the  injury  be  sustained  before  a  right  to  the  in- 
demnity inures  to  the  creditor.  Where  the  contract  is  for  the  per- 
sonal benefit  of  the  surety,  in  opposition  to  the  idea  of  a  pledge  for 
the  debt  or  providing  means  for  its  payment,  the  creditor  can  claird 
only  such  rights  and  remedies  as  the  surety  had.  If  he  has  not  been 
damnified,  and  the  conditions  of  the  mortgage  or  other  contract  of  in- 
demnity are  unbroken,  the  surety  himself  could  assert  no  remedy,  nor 
could  the  creditor  claiming  through  him  and  in  his  stead  have  sub- 
stitution.'* Under  this  doctrine  to  make  a  security  available  to  the 
creditor,  it  must  be  expressed  to  b^for  the  security  of  the  debt,  and  to 
be  enforceable  for  its  payment,  or  otherwise  it  will  not  be  held  to  be 
enforceable  in  behalf  of  the  creditor.  And  even  if  the  security  is  con- 
ditioned for  payment  of  the  debt,  but  stipulates  for  its  enforcement  in 
a  specified  contingency,  it  will  be  held  to  bb  a  mere  indeibnity  to  the 
surety,  and  only  enforceable  a^  such  according  to  its  terms.  Other 
courts,  while  not  going  this  far  or  consciously  dissenting  from  the 
general  rule,  make  a  distinction  between  a  case  where  the  security 
is  given  not  only  to  protect  the  surety  but  to  provide  a  fund  for  the 
payment  of  the  debt,  and  where  the  security  is  given  merely  to  indem- 
nify the  surety  and  save  him  harmless  from  a  contingent  liability  or 
loss.  Those  courts  declare  that  in  the  latter  case  the  right  of  the  cred- 
itor to  subject  the  security  to  his  claim  does  not  arise  until  the  happen- 
ing .of  the  contingency  or  loss,  at  least  without  the  intervening  in- 
solvency of  principal  and  surety.  This  is  placed  on  the  ground  that 
the  rights  of  the  surety  must  be  determined  by  the  terms  of  the  in- 
strument which  creates  the  indemnity  and  that  the  righte  of  the  cred- 
itor can  be  no  greater  than  those  of  the  surety  to  whose  place  he  is 

10.  Note:  6  Ann.  Cas.  396,  397.  12.  Notes:    L.R.A.1916C    1075;    6 

11.  Note:  L.R.A.1916C  1073.  Ann.  Caa.  397. 

1335 


Digitizeci  by 


Google 


§§  20,  21  SUBROGATION  25  B.  C.  L. 

subrogated.    The  distinction  here  made  has  been  repudiated  by  other 
authorities.** 

20.  Basis  of  Doctrine. — ^This  doctrine  of  the  right  of  a. creditor  to 
the  benefit  of  all  securities  given  by  the  principal  to  the  surety  for 
the  payment  of  the  debt  does  not  rest  upon  any  liability  of  the  prin- 
cipal to  the  creditor  or  upon  any  peculiar  relation  of  the  surety  to- 
wards the  creditor;  but  upon  the  ground  that  the  surety,  being  the 
creditor's  debtor,  and  in  fact  occupying  the  relation  of  surety  to  an- 
other person,  has  received  from  that  person  an  obligation  or  security 
for  the  payment  of  the  debt,  which  a  court  of  equity  will  therefore 
compel  to  be  applied  to  that  purpose  at  the  suit  of  the  creditor.**  The 
security  in  such  case  is  in  the  nature  of  trust  property,  and  the  right 
of  the  creditor  arises  from  the  natural  justice  of  allowing  him  to  have 
applied  to  the  discharge  of  his  demand  the  property  deposited  with 
the  surety  for  that  purpose  if  required  by  the  default  6f  the  princi- 
pal.*' It  has  been  said  that  the  rule  subrogating  the  creditor  to  se- 
curity given  the  surety  by  the  debtor.is  the  converse  of  the  rule  which 
subrogates  the  surety  to  security  given  by  the  debtor  to  the  creditor, 
and  is  justified  by  those  maxims  of  the  law  which  seek  to  avoid  cir- 
cuily  and  multiplicity  of  actions;  to  prevent  the  exercise  of  one's 
right  from  interfering  with  the  rights  of  others;  to  treat  that  as  done 
which  ought  to  be  done ;  to  require  that  the  burden  shall  be  borne  by 
him  for  whose  advantage  it  has  been  assumed ;  and  to  secure  equality 
among  those  equally  obliged  and  benefited.  It  is,  in  fact,  a  natural 
and  necessary  equity  which  flows  from  the  relation  of  the  parties,  and 
though  not  the  result  of  contract  it^nevertheless  the  execution  of  their 
intentions.** 

21.  Accrual  and  Termination  of  Creditor's  Right. — According  to 
one  view  as  soon  as  a  deed  of  indemnity  is  given  to  a  surety,  the  equi- 
table right  of  the  creditor,  attaches  to  the  security  and  the  surety  has 
no  power  to  release  it  without  the  consent  of  the  creditor.  Nor  can 
the  surety  defeat  the  rights  of  the  creditor  by  appropriating  the  se- 
curities to  his  own  use.*'  The  right  of  the  surety  to  release  security 
given  for  his  protection  is  recognized,  however,  in  some  jurisdic- 
tions.** And  it  has  been  held  that  as  the  creditor's  right  to  subrogar 
tion  depends  on  the  existence,  in  the  surety,  of  the  rights  to  which 
subrogation  is  sought,  it  follows  that  after  the -surety  has  parted  with 

15.  Note:  6  Ann.  Gas.  397,  398.        112,  27  Am.  Dec.  713. 

14.  Kdler  v.  Ashford,  133  U.  S.  610,      16.  Hampton  v.  Phipps,  108  U.  S. 
10  S.  Ct  494,  33  U.  S.  (L.  ed.)  667.     260,  2  S.  Ct.  622,  27  U.  S.  (L.  ed.) 
Note:  6  Ann.  Cas.  396.  719. 

16.  Chamberlain  v.   St.  Paul,  etc..      Notes:  L.B.A.1916G  1070;  6  Ann. 
E.  Ck>.,  92  U.  S.  299,  23  U.  S.  (L.  ed.)   Cas.  396. 

715;  Hampton  v.  Phipps,  108  U.  S.       17.  Note:  6  Ann.  Cas.  398. 
260,  2  S.  Ct.  622, 27  U.  S.  (L.  ed.)  719;      18.  Notes:  99  A.  S.  R.  510;  L.BJL 
New  London  Bank  v.  Lee,  11  Conn.  1916G  1079;  6  Ann.  Cas.  398. 
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the  thing  given  him  for  his  protection,  the  creditor  can  have  no  sub- 
rogation to  such  thing.**  According  to  some  authorities,  there  seems 
to  be  a  distinction  between  those  conveyances  made  by  a  principal 
to  a  surety  both  for  the  purpose  of  protecting  him  and  to  secure  the 
payment  of  the  debt  and  those  executed  merely  to  indemnify  the 
sureties  against  liability.  If  the  conveyances  are  made  to  the  surety 
for  the  purpose  of  securing  the  payment  of  the  debt,  the  creditor  has 
an  interest  therein  which  the  surety  cannot  destroy.  But  if  the  con- 
veyance to  the  surety  is  only  to  indemnify  him,  then  such  security 
does  not,  in  the  first  instance,  attach  to  the  debt,  and  whatever  equity 
may  arise  in  favor  of  the  creditor  with  .regard  to  the  security  arises 
afterwards,  and  in  consequence  of  the  insolvency  of  the  parties  prin- 
oipally  hable  for  the  debt.  Until  this  equity  arises,  the  surety  has  a 
right  in  equity  as  well  as  at  law  to  release  the  security .'•  It  has  been 
held  by  some  courts  that  the  creditor  cannot  pursue  his  remedy  as  to 
securities  in  tJie  hands  of  the  surety  until  he  has  recovered  judgment 
on  his  claim  or  until  the  surety  has  been  injured.*  But  the  right  of 
recourse  t«  the  security  prior  to  judgment  on  the  claim  ot  injury  to 
the  surety  has  been  upheld  by  other  authorities.* 

Per8on»  Advancing  Money  for  Payment  of  Inoumbrancet  OeneraUy 

22.  la  Absence  of  Agreement  for  Subrogation. — ^It  is  the  well  set- 
tled general  rule  that  the  loan  of  money  to  a  debtor  to  discharge  his 
obligations  does  not  of  itself  entitle  the  lender  to  be  subrogated  to  se- 
curities which  the  creditor  held  for  the  enforcement  of  the  obligation, 
and  before  a  third  person  paying  a  debt  secured  by  mortgage  or  ad- 
vancing money  therefor  can  be  subrogated  to  the  rights  of  the  holder 
of  the  mortgage  thus  paid,  he  must  show  that  he  acted  at  the  request 
of  the  debtor  or  auditor,  or  to  discharge  a  liability  of  his  own,  or  to 
protect  an  interest  of  his,  or  in  pursuance  of  an  agreement  or  under- 
standing for  subrogati(m.  In  other  words,  if  a  volunteer  pays  off  or 
loans  money  to  pay  oflP  an  incumbrance  without  taking  an  assignment 
thereof,  and  without  an  agreement  for  substitution,  he  cannot  invoke 
the  doctrine  of  subrogation,  in  the  absence  of  fraud,  mistake,  or  some 
other  consideration  whereon  equity  can  ground  its  jurisdiction.*    It 

19.  Cunningham  v.  Macon,  etc.,  R.      And  see  supra,  par.  19. 

Co.,  156  U.  S.  400,  15  S,  Ct.  409,  39  2.  Morrill  v.  MorriU,  53  Vt.  74,  38 
IJ.  S.  (L.  ed.)  471.  Am.  Rep.  659. 

20.  Dyer  v.  Jacoway,  76  Ark.  171,       Note:  6  Ann.  Cas.  398. 

88  S.  W.  901,  6  Ann.  Cas.  393  and  3.  Riggin  v.  HiUiard,  56  Ark.  476, 
note.  20  S.  W.  402,  35  A.  S.  R.  113;  South- 

1.  Henderson-Achert  lithographic  em  Cotton  Oil  Co.  v.  Napoleon  Hill 
Co.  V.  John  Shillito  Co.,  64  Ohio  St.  Cotton  Co.,  108  Ark.  555,  158  S.  W. 
236.  60  N.  E.  295,  83  A,  S.  R.  745.       1082,  46  L.R.A.(N.S.)   1049;  Guy  v. 

Notes:  99  A.  S.  R.  510;  6  Ann.  Cas.  Du  Uprey,  16  Cal.  195,  76  Am.  Dec. 
398.  518;  Boley  v.  Daniel,  72  Pla.  121,  72 
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is  the  agreement  that  the  security  shall  be  kept  alive  for  the  benefit  of 
the  person  making  the  payment  which  gives  the  right  of  subrogation, 
because  it  takes  away  the  character  of  a  mere  volunteer.*  So  where 
money  is  borrowed  for  the  express  purpose  of  paying  incumbrances 
but  without  any  agreement  that  the  incumbrance  discharged  shall  be 
kept  alive  or  that  the  mortgage  given  shall  be  a  first  lien,  the  lender  is 
not  entitled  to  be  subrogated  to  tiie  rights  of  a  lienor  whose  lien  was 
discharged,  as  against  the  lien  of  a  judgment  entered  after  negotiations 
for  the  new  loan  were  begun  but  before  they  were  completed.'  The 
fact  that  a  subsequent  mortgagee's  lien  will  occupy  the  same  relation 
to  the  property  if  one  who  has  advanced  money  secured  by  a  mortgage 
on  the  real  estate,  to  pay  oflf'the  prior  mortgage,  is  subrogated  to  the 
rights  of  the  holder  of  the  first  mortgage,  affords  no  reason  why  equity 
should  permit  the  one  so  advancing  the  money  to  be  subrogated 
to  the  rights  of  the  holder  of  the  first  mortgage.*  When,  however, 
there  is  misrepresentation  and,  fraud  whereby  one  is  induced  to  ad- 
vance money  to  discharge  a  lien  on  property,  and  Hhe  money  is  so 
appliedj  it  is  not  uncommon  for  a  court  of  equity  to  protect  the  lender 
by  subrogating  him  to  the  lien  of  the  iaoumbrance,  which  his  money 
has  been  used  to  discharge.'  So  it  has  been  held  that  the  execution  by 
the  owner  of  land  of  a  new  mortgage  to  persims  '<dio  pay  ofif  prior  mort- 
gages upon  their  being  released,  such  execution  and  release  taking 
place  on  the  same  day,  operates  in  equity  as  an  assignment  of  the  old 
mortgages  in  consideration  of  the  money  advanced  by  the  second  mort- 
gagees, and  is  not  the  creation  of  a  new  incumbrance,  but  changing 
the  form  of  the  old.  Therefore,  if  after  the  execution  of  the  first  mort- 
gage, but  before  executing  the  second,  the  mortgagor  married,  and 

So.  644,  L.B.A.1917A  734;  Wilkins  v.  4.  Boley  v.  Daniel,  72  Fla.  121,  72 

Gibson,  113  Ga.  31,  38  S.  E.  374,  84  So.  644,  L.R.A.1917A  734;  Home  Sav. 

A.  S.   R.  204;  Home  Sav.  Bank  v.  Bank  v.  Vieistadt,  168  111.  618,  48  N. 

Bierstadt,  168  HI.  618,  48  N.  E.  161,  E.  161,  61  A.  S.  B.  146;  Bunn  v.  Lind- 

61  A.  S.  B.  146  and  note;  Good  v.  aay,  95  Mo.  250,  7  S.  W.  473,  6  A.  S. 

Golden,  73  Miss.  91, 19  So.  100,  55  A.  R.  48;  Capen  v.  Garrison,  193  Mo.  335, 

S.  R.  486;  Price  v.  Courtney,  87  Mo.  92   S.   W.  368,  5  L.R.A.(N.S.)    838. 

387,  56  Am.  Rep.  453;  Bunn  t.  lind-  As  to  who  axe  volnnteerB,  see  supra, 

say,  95  Mo.  250,  7  S.  W.  473,  6  A.  S.  par.  11. 

R.'  48;  Eleimann  v.  Gieselmann,  114  6.  Bunn  v.  Lindsay,  96  Mo.  250,  7 
Mo.  437,  21  S.  W.  796,  35  A.  S.  B.  S,  W.  473,  6  A.  S.  R.  48;  Kleimann  v. 
761 ;  Capen  v.  Garrison,  193  Mo.  335,  Gieselmann,  114  Mo.  437,  21  S.  W. 
92  S.  W.  368,  5  L.R.A.(N.S.)  838;  796,  35  A.  S.  E.  761;  Capen  v.  Gar- 
Meeker  ▼.  Larson,  66  Neb.  158,  90  N.  rison,  193  Mo.  335,  92  S.  W.  368,  5 
W.  958,  59  L.R.A.  901;  Davis  v.  Davis,  L.R.A.(N.S.)  838. 
81  Vt.  259,  69  Atl.  876,  130  A.  S.  R.  9.  Boley  v.  Daniel,  72  Fla.  121,  72 
1035;  Wilton  v.  Mayberry,  75  Wis.  So.  644,  L.R.A.1917A  734. 
191,  43  N.  W.  901,  17  A.  S.  B.  193,  6  7.  Backer  v.  Pyne,  130  Ind.  288,  30 
L.B.A.  61.  N.  E.  21,  30  A.  S.  E.  231. 

Kotes:  10  A.  S.  R.  87,  450;  90  A.  S.  Note :  99  A.  S.  B.  519,  ^S. 
R.  495.  513;  Ann.  Cas.  1914B  572. 
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the  second  mortgage  was  not  signed  by  his  wife,  neither  he  nor  his 
grantor,  after  his  wife's  death,  can  claim  and  hold  the  property  free  of 
the  second  mortgage,  on  the  ground  that  the  property  became  home- 
stead property  on  the  mortgagor's  marriage,  and  not  subject  to  be 
encumbered  by  such  second  mortgage".  The  last  mortgagees  would  be, 
in  equity,  assignees  of  the  debts  they  paid,  and  be  subrogated  to  the 
rights  of  their  assignors;  ior  in  equity  the  substance  of  the  transac- 
tion would  be  an  assignment  of  tiie  old  mortgages  in  consideration 
of  the  money  advanced.* 

23.  Under  Agreement  for  Subrogation.— Where  a  stranger  pays  off 
the  debt  of  another  which  is  secured  by  deed  or  mortgage,  the  par- 
ties have  a  right  to  agree  that  the  payor  will  have  the  same  priority 
as  the  holder  of  the  security,  and  be  substituted  for  him..  A  court  of 
equity  will  enforce  this  agreement  as  made,  and  give  the  second  cred- 
itor just  such  security  as  he  contracts  for.*  So  where  money  is  ad- 
vanced to  a  debtor  in  pursuance  of  an  express  agreement  that  it  is 
to  be  used  to  retire  existing  liens  or  incumbrances  on  liis  property, 
and  that  the  creditor  who  loans  the  money  is  to  have  a  firet  Uen  upon 
the  property  to  secure  its  repayment,  such  creditor  may  be  subro- 
gated to  the  rights  of  the  incumbrancer  or  lienor  whose  debt  has  been 
paid, ,  not  only  as  against  the  borrower,  but  as  against  anyone  else 
who  subsequently  acquires  an  interest  in  the  property  with  knowledge 
of  the  circumstances  under  which  the  money  to  pay  off  the  incum- 
brances or  liens  was  advanced.**  And  if  money  is  advanced  to  a 
debtor  to  discharge  an  existing  first  mortgage  upon  his  property  and 
in  pursuance  of  an  agreement  that  the  lender  is  to  have  a  first  lien 
upon  the  property  for  the  repayment  of  the  sum  loaned,  the  lender  is 
entitled,  as  against  a  junior  incumbrancer,  to  be  treated  as  the  assignee 
of  the  first  mortgage,  which  has  been  paid  off  and  discharged  with  the 
money  loaned,  whenever  it  becomes  necessary  to  do  so  to  effectuate 
the  agreement  with  the  lender,  and  to  prevent  the  junior  incumbrance 
from  being  raised  accidentally  to  the  dignity  of  a  first  lien,  contrary 
to  the  intention  of  the  parties.**  This  is  a  just  and  reasonable  rule. 
It  effects  the  intention  of  the  parties,  preserves  to  the  payor  the  bene- 
fit of  his  payment,  leaves  the  inferior  lienor  in  his  former  position, 

8.  Swift  v.  Kraemer,  13  Cal.  526,  73  11.  Trible  v.  iWchola,  63  Ark.  271, 
Am.  Dec.  603  and  note.  13  S.  W.  796,  22  A.  S.  R.  190;  Wilkins 

9.  Wilkins  v.  Gibson,  113  Ga.  31,  38  v.  Gibson,  113  Ga.  31,  38  8.  E.  374, 
S.  E.  374,  84  A.  S.  R.  204.  84  A.  S.  R.  204;  Good  v.  Golden,  73 

10.  Riggin  V.  Billiard,  56  Ark.  476,  JCss.  91, 19  So.  100,  55  A.  8.  B.  486; 
20  S.  W.  402,  35' A.  S.  R.  113;  Wil-  Meeker  v.  Larsen,  65  Neb.  158,  90  N. 
kins  V.  Gibson,  113  Ga.  31,  38  8.  E.  W.  958,  57  L.R.A.  901^  Baker  v. 
374,  84  A.  8.  R.  204;  Meeker  v.  Lax-  Baker,  2  8.  D.  261,  49  N.  W.  1064,  39 
sen,  65  Neb.  158,  90  N.  W.  958,  57  A.  S.  B.  776  and  note. 

L.RA.  901.  Notes:  99  A.  S.  R.  619;  6  L,B.A. 

Notes:  10  A.  8.  R.  87;  48  A  8.  R.   61. 
396:  99  A.  S.  R.  513. 
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inflicts  no  injury  upon  him,  prevents  injury  to  the  payor  through 
mistake  or  ignorance  of  the  inferior  lien,  and  works  exact  justice  to 
all.*'  The  law  is  also  well  settled  that  where  one  loans  money  to 
another  upon  an  agreement  that  dt  is  to  be  used  to  pay  off  an  existing 
mortgage  on  property,  and  that  a  new  mortgage  is  to  be  executed  to 
the  lender  therefor,  the  lender  is  entitled  to  subrogation  to  the  rights 
of  the  prior  mortgagee  in  case  the  borrower  fails  or  refuses  to  execute 
the  new  mortgage.** 

24.  Necessity  for  Express  Agreement.'^— Ab  to  whether  there  must  be 
an  express  agreement  between  the  parties  that  the  security  that  ia 
paid  shall  be  kept  aUve,  or  whether  such  an  agreement  may  be  impUed 
from  the  circumstances  surrounding  the  transactions,  the  courts  are 
not  in  entire  harmony.  The  rules  of  the  civil  law  required  an  absolute 
and  express  agreement  for  subrogation ;  and  in  jurisdictions  wherein 
that  law  prevails  it  is  applied  wi^  so  much  strictness  that  the  lender 
will  not  be  entitled  thereto  unless  he  made  an  express  agreement  to 
that  effect  with  the  creditor,  notwithstanding  the  debtor  may  have 
agreed  to  substitute  the  lender  for  the  creditor.**  The  generally 
accepted  view  at  the  present  time,  however,  is  that  it  is  not  necessary 
that  there  should  be  an  express  agreement  that  the  prior  lien  shall 
be  kept  alive  for  the  benefit  of  one  advancing  money  to  pay  it,  or 
that  it  be  assigned,  but  if  from  all  the  facts  and  circumstances  sur- 
rounding the  transaction  it  is  clearly  to  be  implied  that  it  was  the 
intention  of  the  parties  that  the  person  making  the  advance  was  to 
have  security  of  equal  dignity  and  position  with  that  discharged  then 
equity  will  so  decree.**  In  such  cases  equity,  speaMng  from  the  stand- 
point of  good  conscience,  substitutes  t^e  person  so  paying  the  debt 
to  the  place  of  the  original  creditor,  so  far  as  to  enable  him  to  enforce 
the  security  for  the  purpose  of  reimbursement.**  There  are  numerous 
decisions  to  the  effect  that  one  satisfying  an  incumbrance  at  the 
request  of  the  property  owner,  upon  the. understanding  that  he  is 

12.  Platte  Val.  Cattle  Co.  v.  Bosser-  35  A.  S.  R.  113;  WiHdns  v.  CKbson, 
man-Gates  Live  Stock,  etc.,  Co.,  202  113  6a.  31,  38  S.  E.  374,  84  A.  S.  R. 
Fed.  692,  121  C.  C.  A.  102,  45  L.R.A.  204;  Johnaon  v.  Barrett,  117  Ind.  551, 
(N.S.)  1137.  19  N.  E.  199,  10  A.  S.  R.  83;  Heoser 

13.  Heuser  v.  Sharman,  89  la.  356,  v.  Sharman,  89  la.  355,  66  N.  W.  525, 
56  N.  W.  525,  48  A.  S.  R.  390;  Baker  48  A.  S.  R.  390;  Emmert  v.  Thompson, 
V.  Baker,  2  S.  D.  261,  49  N.  W.  1064,  49  Minn.  386,  52  N.  W.  31,  32  A.  S.  R. 
39  A.  S.  R.  776;  Wilton  v.  Maybeny,  566;  Heisler  v.  Aultman,  56  Minn. 
75  Wis.  191, 43  N.  W.  901, 17  A.  S.  R.  454»  57  N.  W.  1053,  45  A.  S.  R.  486; 
193,  6  LJl.A.  61.  Good  v.  Golden,  73  Miss.  91,  19  So. 

Note:  99  A.  S.  R.  521.  100,  65  A.  S.  R.  486. 

14.  Wilkins  v.  Gibson,  113  Ga.  31,      Note:  99  A.  S.  R.  513,  517. 

38    S.    E.    374,    84    A.    S.    R.    204.       16.  Errett   v.   Wheeler,  109   Minn. 
(Stating  Louisiana  Rule).  157,  123  N.  W.  414,  26  L.R.A.(N.S.) 

16.  Bell  v.  BeU,  174  Ala.  446,  56  So.  816. 
926,  37  L.R.A.(N.S.)  1203;  Riggin  v.       Note:  99  A.  S.  R.  516. 
Hilliard,  56  Ark.  476,  20  S.  »W.  402, 
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to  have  a  first  lien  upon  the  property  released,  acting  in  ignorance 
of  a  junior  lien  on  the  property,  although  it  is  on  record,  is  entitled 
to  subrogation  to  the  rights  of  the  first  lienholder ;  *'  to  substitute 
one  creditor  for  another  would  apparently  place  the  junior  lienor  in  no 
worse  position  than  he  was.**  So  it  has  been  held  that  an  agreement 
for  subrogation  in  favor  of  one  paying  a  prior  mortgage  is  not  neces- 
sary to  effect  such  subrogation  as  against  the  holder  of  an  inferii>r 
judgment  lien  of  the  existence  of  which  he  is  ignorant,  if  he  makes 
the  advance  with  the  understanding  that  the  mortgage  shall  be  satis- 
fied and  that  he  shall  have  a  first  lien  upon  the  property."  Nothing 
short  of  very  culpable  negligence  will  bar  relief  in  these  circum- 
stances.** It  is  undoubtedly  true  that  if,  on  account  of  the  gross  negli- 
gence of  the  lender,  the  rights  of  intervening  lienholders  are  preju- 
diced, and  they  are  placed  in  a  worse  position  than  they  would  have 
been  had  the  debt  not  been  paid,  the  lender  will  not  be  entitled  to 
subrogation.*  So  when  a  second  mortgage  is  given  upon  express 
agreement  that  the  first  mortgage  shall  be  satisfied  with  the  money 
advanced,  a  judgment  creditor  of  the  mortgagor  whose  judgment 
is  docketed  before  the  satisfaction  and  cancellation  of  the  first  mort- 
gage or  the  recording  of  the  second  mortgage,  and  who  subsequently 
purchases  the  premises  at  execution  sale  under  his  judgment,  without 
notice  of  the  agreement  or  nature  of  the  dealings  between  the  parties 
to  the  second  mortgage,  has  a  lien  superior  to  the  rights  of  the  second 
mortgagee.  The  latter  is  not  entitled,  as  against  such  purchasers, 
to  be  subrogated  to  the  rights  of  the  first  mortgagee.'  The  fact  that 
one  paying  a  senior  lien  may  have  known  of  the  existence  of  a  junior 
lien  will  not,  however,  defeat  lus  right  to  subrogation,  provided,  of 
eourse,  he  had  an  agreement  for  subrogation  tdthough  the  senior 
lien  is  discharged.  On  account  of  this  agreement  equity  simply 
assigns  this  security  to  him.* 

17.  Southern  Cotton  Oil  Co.  t.  19.  Sonthem  Cotton  Oil  Co.  v. 
Napoleon  Hill  Cotton  Co.,  108  Ark.  Napoleon  Hill  Cotton  Co.,  108  Ark. 
555,  158  S.  W.  1082,  46  L.R.A.(N.S.)  555,  158  S.  W.  1082,  46  L.R.A.(N.S.) 
1049;  Home  Sav.  Bank  v.  Bierstadt,  1649. 

168  111.  618,  48  N.  E.  161,  61  A.  S.  R.  20.  Home  Sav.  Bank  v.  Bierstadt, 

146;  Emmert  v.  Thompson,  49  Minn.  168  HI.  618,  48  N.  E.  161,  61  A.  S.  R. 

386,  52  N.  W.  31,  32  A.  S.  R.  566;  146;  Emmert  v.  Thompson,  49  Minn. 

Errett  v.  Wheeler,  109  Mini).  157,  123  386,  52  N.  W.  31,  32  A.  S.  R.  566; 

N.    W.    414,    26    L.R.A.(N.S.)    816;  Hill  v.  Ritchie,  90  Vt.  318,  98  Atl. 

Union  Mortg.,  etc.,  Co.  v.  Peters,  72  497,  L.R.A.1917A  731. 

Miss.  1058,  18  So.  497,  30  L.R.A.  829;  1.  Wilkins  v.  Gibson,  113  Ga,  31, 

Capen  v.  Garrison,  193  Mo.  335,  92  S.  38  S.  E.  374,  84  A.  S.  R.  204. 

W.  368,  5  L.R.A.(N.S.)   838;  HiU  v.  Note:  99  A.  S.  R.  518. 

Ritchie,  90  Vt.  318,  98  Atl.  497,  L.R-A..  2.  Richards  v.  Griffith,  92  Cal.  493, 

1917A  731.  28  Pac.  484,  27  A.  S.  R.  156. 

Note:  57  A.  S.  R.  662.  S.  Wilkins  v.  Gibson,  113  Ga.  31,  38 

18.  Wilkins  v.  Gibson.  113  Ga.  31,  S.  E.  374,  84  A.  S.  R.  204. 
38  S.  E.  374,  84  A.  S.  R.  204.  Note:  99  A.  S.  R.  516. 
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25.  Payment  of  Charges  against  Estates. — One  advancing  money  to 
an  executor  or  administrator  which  is  applied  to  the  payment  of 
debts  for  which  the  estate  is  hound  may  be  subrogated  to  the  place 
of  the  executor  or  administrator.  But  reason,  as  well  as  sound  pol- 
icy, requires  that  it  should  he  shown  by  the  clearest  evidence  that  the 
estate  has  been  benefited,  or,  in  other  words,  that  the  money  has  been 
applied  beneficially  and  in  the  payment  of  the  debts.*  Ordinarily 
in  the  absence  of  an  agreement  or  understanding  that  the  incumbrance 
against  the  decedent's  estate,  for  the  discharge  of  which  a  loan  is 
made,  is  to  be  assigned  or  kept  alive,  or  in  any  manner  to  inure  to 
the  lender's  benefit,  the  lender  is  not  entitled  to  be  subrogated  to 
the  rights  of  the  creditor.*  But  where  there  is  misrepresentation 
and  fraud,  by  which  one  has  been  induced  to  advance  money  to 
discharge  a  lien  on  a  decedent's  estate,  and  the  money  is  so  appro- 
priated, equity  will  protect  the  lender  by  subrogating  him  to  the 
hen  which  his  money  has  been  used  to  extinguish.  Less  than  this 
would  be  to  encourage  fraud  by  placing  a  premium  upon  artifice 
and  dishonesty.*  There  are  decisions  to  the  effect  that  one  who 
extends  credit  to  an  executor  for  the  benefit  of  a  business  carried 
on  by  him  under  testamentary  authority  may  be  subrogated  to  the 
executor's  right  of  indemnity  which  he  has  against  the  testator's  es- 
tate for  the  personal  liabiUty  assumed  by  him.'  And  it  has  been 
held  that  one  who  has  paid  oflf  judgments  as  tiie  surety  of  the  admin- 
istrator is  entitled,  by  substitution,  to  the  same  relief  against  the 
heirs  which  the  administrator  would  be  entitled  to  had  the  judg- 
ments been  paid  by  him.*  According  to  some  decisions,  where  third 
persons  furnish  support  to  another,  reljdng  for  their  compensation 
on  a  charge  made  upon  certain  real  estate  for  the  support  of  such 
person,  equity  will  enforce  in  thwr  behalf  an  equitable  lien  of  the 
legatee  upon  the  devised  real  estate,  to  the  extent  of  the  value  of  the 
support  furnished.  But  other  courts  have  held  that  a  person  sup- 
porting another,  whose  support  is  made  a  charge  on  devised  real 
estate,  is  a  mere  volunteter,  and  cannot  assert  a  lien  on  the  land  devised 
or  hold  the  devisee  personally  liable  for  the  same.  One  loaning 
money  to  a  devisee  to  be  used  to  pay  legacies  charged  upon  4evi8ed 
real  estate  has  no  right  to  be  subro^Eited  to  remedies  of  the  legatees 
in  the  absence  of  an  agreement.'  In  some  jurisdictions  it  is  the 
rule  that  a  stranger  who  makes  advancements,  or  extends  credit,  « 
renders  services,  or  furnishes  necessaries  to  trustees,  though  made 
in  execution  of  the  trust,  or  to  enable  them  to  perform  their  legal 

4.  Notes:  99  A.  S.  R.  491;  11  Ann.  8.  Taylor  v.  Taylftr,  8  T.  B.  Mon. 
Cas.  678;  Ann.  Gas.  1915C  130.  (Ky.)  419,  48  Am.  Dec.  400;  Paran  v. 

6.  Notes:  40  L.R.A.(N.S)  233;  11  Robinson,  17  Ohio  St.  242,  93  Am. 
Ann  Cas  677;  Ann.  Cas.  1915C  130.     Dec.  617. 

6.  Note:  11  Ann.  Cas.  677.  9.  Note:  30  L.R.A.(N.B.)  822. 

7.  Note:  40  L.R.A.(N.S.)  233. 
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duties  under  the  trust,  creates  only  a  personal  liability  against  the 
trustees,  and  the  trust  estate  can  be  made  liable  in  equity  by  sub- 
rogation to  the  trustee's  rights  only  where  the  trustee  is  insolvent, 
as  established  by  the  exhaustion  of  all  legal  remedies,  and  on  settle- 
ment of  his  administration  the  estate  is  indebted  to  him,  and  only 
then  when  the  advancement  or  property  made  or  furnished  by  the 
creditor  has  inured  to  the  benefit  of  the  trust  estate  or  to  the  cestuis 
que  trust.** 

26.  Money  Advanced  on  Defective  Security. — ^It  is  well  settled  that 
where  the  security  given  for  the  loan  which  is  used  to  pay  off  an 
incumbrance  tarns  out  to  be  void,  although  the  person  taking  it 
expected  to  get  good  security,  he  will  be  subrogated  to  the  rights  of 
the  holder  of  the  hen  which  the  money  advanced  is  used  to  pay; 
and  that  in  such  case  the  person  advancing  the  money  cannot  be 
regarded  as  a  stranger  or  volunteer,  there  being  no  intervening  equity 
to  prevent.**  The  rule  has  been  applied  where  the  security  fails 
because  of  partial  or  total  want  of  title  in  the  person  giving  it,** 
and  also  where  it  fails  of  its  purpose  because  of  some  defect 
in  its  execution,**  or  because  of  want  of  authority  **  or  capacity  in 
the  person  executing  it*'  Thus  the  lender  of  money  upon  the  secur- 
ity of  a  deed  of  trust  is,  in  case  the  deed  of  trust  proves  to  have  been 
forged,  entitled  to  be  subrogated  to  the  lien  of  taxes  and  of  a  prior 

10.  Dantzler  v.  Mdnius,  151  Ala.  Loan,  etc.,  Ass'n  v.  Fire  Ass'n,  180 

293,  44  So.  193,  125  A.  S.  B.  28,  13  Pa.  St.  522,  37  Atl.  179,  57  A.  S.  R. 
L.R.A.(N.S.)    297.  657  and  note;  Hughes  v.  Thomas,  131 

11.  MacGreal  v,  Taylor,  167  U.  S.  Wis.  315,  lU  N.  W.  474, 11  Ann.  Caa. 
688,  17  S.  Ct.  961,  42  U.  S.  (L.  ed.)  673  and  note,  11  L.B.A.(N.S.)  744; 
326;  BeU  v.  BeU,  174  Ala.  446,  56  So.  Power  v.  Pense,  20  Wyo.  327,  123 
926,  37  L.R.A.(N.S.)  1203;  Southern  Pac.  925,  40  L.R.A.(N.S.)  785. 
Cotton  OU  Co.  V.  Napoleon  Hill  Cot-  Notes:  2  A.  S.  B.  329;  99  A.  S.  B. 
ton  Co.,  108  Ark.  555, 158  S.  W.  1082,  512,  514,  515,  620;  46  L.B.A.(N.S.) 
46  L.B.A.(N.S.)  1049  and  note;  WU-  1049;  11  Ann.  Cas.  677. 

kins  V.  Gibson,  113  Ga.  31,  38  S.  E.  12.  HaU  v.  Marshall,  139  Mich.  123, 

374,  84  A.  S.  B.  204;  Butts  County  v.  102  N.  W.  658,  111  A.   S.  B.  404; 

Jadcson  Banking   Co.,  129   Ga.   801,  Haverford  Loan,  etc.,  Ass'n  t.  Fire 

60  S.  B.  149,  121  A.  S.  B.  244,  15  Ass'n,  180  Pa.  St.  522,  37  Atl.  179,  57 
L.R.A.(N.S.)  567;  Home  Sav.  Bank  A.  S.  B.  657;  Hughes  v.  Thomas,  131 
V.  Bierstadt,  168  HI.  618,  48  N.  E.  161,  Wis.  315,  111  N.  W.  474, 11  Ann.  Cas. 

61  A.  S.  B.  146;  Heuser  v.  Shannan,  673,  11  L.B.A.(N.S.)  744. 

89  la.  355,  56  N.  W.  525,  48  A.  S.  B.       Note:  46  L.B.A.(N.S.)  1051. 

390;    Crippen   v.    Chappel,   35   Kan.       13.  Dorrah   v.   Hill,  73   Miss.  787, 

495,  11  Pac  453,  57  Am.  Bep.  187;  19  So.  961,  32  L.R.A.  631. 

Hall  V.  MarshaU,  139  Mich.  123,  102      Note:  46  L.B.A.(N.S.)  1050. 

N.  W.  658,  111  A.  S.  B.  404;  Em-       14.  Crippen   v.    Chappel,   35   Kan. 

mort  V.  Thompson,  49  Minn.  386,  52  495,  11  Pac.  453,  57  Am.  Bep.  187. 

N.  W.  31,  32  A.  S.  B.  566;  Berry  v.       Notes:  2  A.  S.  B.  329;  99  A.  S.  B. 

StigaU,  253  Mo.  690,  162  S.  W.  126,  515;  46  L.R.A.(N.S.)  1050. 

Ann.  Cas.  1915C  118,  50  L.B.A.(N.S.)       15.  Notes:  13  L.E.A.  620;  46  L.B.A. 

489;  Patterson  v.  Birdsall,  64  N.  Y.  (N.S.)    1050. 

294.  21   Am.    Bep.    609;    Haverford 
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valid  incumbrance  discharged  out  of  the  proceeds  of  the  loan.** 
And  where  a  man  who  has  contracted  a  secret  marriage  executes 
a  mortgage  in  which  his  wife  does  not  join,  and  the  proceeds  of  the 
loan  are  in  part  used  to  take  up  two  valid  existing  mortgagee  on  the 
property,  the  mortgagee  will  be  subrogated  to  the  Uens  of  the  former 
mortgages,  and  the  wife  is  entitled  to  dower  only  in  the  surplus  over 
and  above  the  reinstated  mortgage.*'  So  one  who  advances  money 
to  pay  off  a  mortgage  given  to  secure  payment  of  the  purchase  money 
on  a  homestead,  and  who  t^kes  a  new  mortgage  from  the  husband 
alone  for  the  money  advanced,  is,  on  the  death  of  the  mortgagor,  en- 
titled to  all  of  the  rights  of  the  first  mcMiigagee,  for  money  advanced  to 
pay  a  mortgage  for  the  purchase  price  of  a  homestead  is  equivalent  to 
so  much  purchase  mfmey,  and  the  second  mortgagee  is  in  equij,y  en- 
titled to  be  subrogated  to  the  rights  of  the  first.*'  The  doctrine  of  sub- 
rogation does  not  depend  upon  or  grow  out  of  the  abiUty  of  the  parties 
•to  make  valid  contracts,  but  upon  principles  of  equity  and  justice, 
intended  to  afford  protection  to  a  meritorious  creditor,  and  prevent 
the  sweeping  away  of  the  fund  from  which  in  good  conscience  he 
ought  to  be  paid ;  *•  so  though  a  security  held  by  one  who  has  dis- 
charged a  prior  lien  is  invalid  because  of  the  mental  incapacity  of 
the  debtor  to  enter  into  a  contract,  the  creditor  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  lienor  whose  lien  he  paid.'"  Thus  one 
who  loans  money  to  a  minor  whose  infancy  is  not  disclosed,  on  the 
supposed  security  of  a  deed  of  trust  which  is  subsequently  disaffirmed 
because  of  the  infancy,  is  entitled  to  be  subrogated  to  prior  liens 
which  were  paid  off  with  the  money  loaned.*  There  are,  however, 
authorities  to  the  effect  that  one  who  advances  money  to  pay  an 
incumbrance  on  the  faith  of  security  which  the  person  giving  is 
without  authority  in  law  to  make  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  lienor  whose  incumbrance  was  discharged,  for 
the  mistake  in  the  power  of  the  borrower  was  one  of  law  against 
which  a  court  of  equity  will  not  grant  relief.'  Thus  it  has  been  held 
that  one  who  advances  money  to  pay  an  incumbrance  on  a  ward's 
property  upon  security  of  a  deed  of  trust  executed  by  the  curator 
with  the  sanction  of  the  probate  court,  which  proves  to  be  without 
justification  of  law,  is  not,  in  case  the  old  incumbrance  is  canceled 

16.  Note:    46   L.R.A.(N.S.)    1050.     Mo.  690,  162  S.  W.  126,  Ann.  Cas. 

17.  HaU  V.  Marshall,  139  Mich.  123,  1915C  118,  50  L.R.A.(N.S.)   489. 
102  N.  W.  658,  111  A.  S.  R.  404.  1.  MacGreal  v.   Taylor,  167  U.  S. 

18.  Carr  v.  CaldweU,  10  Cal.  380,  688,  17  S.  Ct.  961,  42  U.  S.  (L.  ed.) 
70  Am.  Dec.  740.  326. 

19.  See  supra,  par.  5.  2.  Guy  v.  Dii  Uprey,  16  CaJ.  195, 

20.  Spaulding  v.  Harvey,  129  Ind.  76  Am.  Dec.  518;  Capen  v.  Garrison, 
106,  28  N.  E.  323,  28  A.  S.  R.  176,  193  Mo.  335,  92  S.  W.  368,  5  L.R.A. 
13  L.RvA.  619;  Berry  v.  StigaU,  253    fN.S.)  838. 
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from  the  recoid,  entitled  to  be  subrogated  to  the  benefit  of  it.'  So 
where  money  is  loaned  to  pay  oil  an  incumbrance  under  a  mistake 
of  law  that  the  borrower  has  full  title  to  the  land  on  which  the  security 
is  given,  the  lentler  will  not  be  subrogated  to  the  rights  of  the  mort- 
gagee whose  mortgage  was  paid  and  discharged  of  record.*  And 
if  a  mortgagor  and  mortgagee  of  a  homestead  mortgaged  for  money 
with  which  to  pay  off  a  prior  mortgage  labor  under  a  mutual  mistake 
in  supposing  that  the  homestead  belongs  to  the  mortgagor  in  fee, 
under  her  husband's  will,  to  the  exclusion  of  her  minor  children, 
equity  will  not  grant  relief  by  subrogating  such  mortgagee  to  the 
rights  of  the  prior  mortgagee.' 

27.  Money  Advanced  by  Executor  or  Administrator. — An  executor 
or  administrator  who  uses  his  own  funds  to  pay  debts  and  pecuniary 
legacies  is  entitled  to  be  subrogated  to  the  rights  of  the  creditors  and 
legatees.'  The  payment  by  the  administrator  is  not  officious.  It 
is  not  the  act  of  a  stranger  who  endeayors  to  make  one  his  debtor 
by  payments  on  his  account,  against  his  will  and  without  his  request. 
But  it  has  been  held  that  if  the  administrator  knew  that  the  estate 
was  insolvent,  and  voluntarily  paid  the  debts,  with  the  view  of  mak- 
ing the  heir  his  debtor  and  removing  from  the  proper  forum  the 
question  of  debt  or  no  debt,  he  is  not  entitled  to  relief.' 

Payment  of  Irwwmbrwnce  to  Protect  Interest 

28.  In  General. — ^Where  subrogation  is  claimed  on  the  ground  that 
the  payment  was  necessary  to  protect  the  interests  of  the  subrogee, 
the  extent  or  quantity  of  the  interest  which  is  in  jeopardy  is  not 
material.  If  he  has  any  palpable  interest  which  will  be  protected 
by  the  extinguishment  of  the  debt,  he  may  pay  the  debt  and  be 
entitled  to  hold  and  enforce  it  just  as  the  creditor  could.'  And  the 
rule  is  welT  settled  that  when  a  life  tenant,  or  any  other  person  hav- 
ing a  partial  interest  only  in  the  inheritance  or  in  the  land,  pays  o(T 
a  charge,  mortgage,  or  incumbrance  on  the  entire  premises,  he  is 
presumed  to  do  so  for  his  own  benefit.  The  lien  is  not  discharged 
unless  he  intentionally  release  it.  He  can  always  keep  the  incum- 
brance alive  for  his  own  protection  and  reimbursement.    His  inten- 

S.  Capen  v.  Garrison,  193  Mo.  335,*  Pa.  St.  76,  93  Am.  Dec  783;  Parks  v. 

92  8.  W.  368,  5  L.R.A.(N.S.)  838.  MeDaniel,  75  8.  C.  7,  54  8.  E.  801, 

4.  Kleimann  v.  (Jieeelmann,  114  Mo.  117  A.  8.  R.  878;  Kinney  v.  Harvey, 
437,  21  S.  W.  796,  35  A.  8.  R.  761;  2  Leigh  (Va.)  70,  21  Am.  Dec.  597; 
Capen  v.  Garrison,  193  Mo.  335,  92  Earle  v.  Coberly,  65  W.  Va.  163,  64  8. 
S.  W.  368,  5  L.R.A.(N.S.)  838.  E.  628,  17  Ann.  Cas.  479. 

Note:  99  A.  8.  R.  618.  Note:  99  A.  8.  R.  492. 

5.  Kleimann  v.  Gieselmann,  114  Mo.  7.  Williams  v.  Williams,  17  N.  C. 
437,  21  8.  W.  796,  35  A.  S.  R.  761.  69,  22  Am.  Dec.  729. 

6.  McNeill  V.  McNeiU,  36  Ala.  109,  8.  Note:  99  A.  8.  R.  488. 
76  Am.  Dec.  320;  Mosier's  Appeal,  56 
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tion  to  do  so  will  be  presumed,  even  though  he  has  taken  no  assign- 
ment. In  fact,  his  payment  constitutes  him  an  equitable  assignee.* 
One  having  a  contingent  or  future  interest  in'tiie  property  is  within 
this  rule.**  A  widow  who,  in  order  to  protect  her  interest  in  the 
estate  left  by  her  husband,  pays  ofif  a  hen  or  mortgage,  may  become 
subrogated  to  the  rights  of  the  lienholder,  as  against  the  heirs  and 
other  persons.  And  when  a  wife  pays  the  balance  due  on  a  mortgage 
of  property  in  which  she  has  a  life  interest,  the  mortgage  being 
executed  by  herself  and  husband  for  his  debt,  her  devisees  may 
be  subrogated,  as  against  his  heirs,  to  the  extent  of  the  sum  paid 
to  the  mortgagee's  rights.**  It  is  well  recognized  that  a  wife  has  an 
interest  in  a  homestead  the  title  to  which  is  in  her  husband,  and 
which  is  encvmibered  by  a  mortgage  to  secure  his  debt ;  and  where  she, 
without  request  by  him,  but  solely  to  protect  her  homestead  right, 
pays  off  the  incumbrance  she  is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  as  against- the  husband  or  his  estate." 

29.  Payment  by  Junior  Incumbrancer. — If  a  junior  mortgagee, 
judgment  creditor  or  other  junior  incumbrancer  pay  a  prior  incum- 
brance in  order  to  protect  his  own  interests  in  the  encumbered  prop- 
erty he  will,  as  a  general  rule,  be  subrogated  to  all  the  rights  of  the 
senior  incumbrancer,**  and  express  provision  to  this  effect  is  made 
by  statute  in  some  states.**    The  rule  is,  however,  not  applicable  unless 

9.  Ft.  Jefferson  Imp.  Co.  v.  Da-  v.  McMahon,  115  Md.  195,  30  Atl.  695, 
poyster,  112  Ky.  792,  66  S.  W.  1048,  Ann.  Gas.  1912C  12C0  and  note;  Mat- 
2  L.R.A.(N.S.)  263;  Whitney  v.  Sal-  tison  v.  Marks,  31  Mich.  421,  18  Am. 
ter,  36  Minn.  103,  30  N.  W.  765,  1  Rep.  197;  Errett  v.  Wheeler,  109 
A.  S.  R.  656.  Minn.  157,  123  N.  W.  414,  26  L.R.A. 

Notes:  99  A.  S.  R.  489;  10  Ann.  (N.S.)  816;  Reybum  v.  Mitchell,  106 

Gas.  283.      .  Mo.  365,  16  S.  W.  592,  27  A.  S.  R. 

10.  Notes:  99.  A.  S.  R.  488;  10  350;  Capen  v.  Garrison,  iOS  Mo.  335, 
Ann.  Gas.  283.  9-j.  S.  W.  368,  5  L.R.aIn.S.)    838; 

11.  Note:  99  A.  S.  R.  492.  New  England  Loan,  etc.,  Co.  v.  Robin- 

12.  Charmley  v.  Channley,  125  Wis.  son,  56  Neb.  50,  76  N.  W.  415,  71  A. 
297,  103  N.  W.  1106,  110  A.  S.  R.  S.  R.  657;  Weld  v.  Sabin,  20  N.  H. 
827.  533,  51  Am.  Dec.  240;  Patterson  v. 

13.  Richardson  v.  Traver,  112  U.  S.  Birdsall,  64  N.  Y.  294,  21  Am.  Rep. 
423,  5  S.  Ct.  201,  28  U.  S.  (L.  ed.)  609;  Haverford  Loan,  etc.,  Ass'n  v. 
804;  Memphis,  etc.,  R.  Co.  v.  Dow,  120  Fire  Ass'n,  180  Pa.  St.  522,  37  Atl. 
U.  S.  287,  7  S.  Ct.  482,  30  U.  S.  (L.  .179,  57  A.  S.  R.  657  and  note;  Hop- 
ed.) 595;  Swain  v.  Stockton  Sav.,  etc.,  kins  Mfg.  Co.  v.  Ketterer,  237  Pa.  St. 
Soc,  78  Gal.  600,  21  Pac.  365, 12  A.  S.  285,  85  Atl.  421,  Ann.  Gas.  1914B  558; 
R.  118;  Capitol  Nat  Bank  v.  Hohnes,  Fears  v.  Albea,  69  Tex.  437,  6  S.  W. 
43  Colo.  154,  95  Pac.  314, 127  A.  S.  R.  286,  5  A.  S.  R.  78;  Webb  v.  Crouch, 
108,  16  L.R.A.(N.S.)  i70;  TUlman  v.  70  W.  Ta.  580,  74  S.  E.  730,  Ann. 
Stewart,  104  Ga.  687,  30  S.  E.  949,  69  Cas.  1914A  728;  Hughes  v.  Thomas, 
A.  S.  R.  192;  Bennett  v.  First  Nat.  131  Wis.  315,  HI  N.  W.  474,  11  Ann. 
Bank,  128  la.  1,  102  N.  W.  129,  5  Cas.  673,  11  L.R.A.(N.S.)  744. 
Ann.  Caa.  899  and  note;  Kuhn  v.  Notes:  99  A.  S.  R.  521,  522;  13 
Holton  Nat.  Bank,  74  Kan.  456,  87  L.R.A.  620;  23  L.R.A.  127. 

Pac.  551,  118  A.  S.  R.  332;  Hoga"       14.  Horr  v.  Herrington,  22  Okla. 
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the  junior  mortgagee  shows  that  such  an  assignment  is  necessary 
to  his  protection,^'  and  it  must  appear  that  the  discharged  mortgage 
was  due  and  was  about  to  be  enforced  against  the  property,  and  that 
its  enforcement  would  prejudice  the  claims  of  the  junior  lienhold- 
ers.*'  So  also  in  order  to  entitle  the  junior  lienor  to  subrogation,  the 
general  rule  is  that  the  whole  debt  must  be  paid  and  the  senior 
creditor  satisfied.  Equity  will  not  generally  permit  a  junior  incum- 
brancer to  interfere  with  a  senior  lien  so  long  as  the  lien  creditor 
remains  unsatisfied.*'  And  where  foreclosure  proceedings  have  been 
instituted  the  junior  incumbrancer  must  pay,  in  addition  to  principal 
and  interest,  all  the  costs  of  the  proceedings.**  It  is  sufficient  tO' 
entitle  a  junior  incumbrancer  to  be  subrogated  to  the  rights  of  a  sen- 
ior mortgagee  if  he  tender  to  such  senior  mortgagee  the  amount 
secured  by  hia  mortgage,  with  interest  and  costs  before  the  foreclosure 
sale.*'  The  general  rule  has  been  £^)plied  to  the  payment  by  a  jun- 
ior mortgagee*"  and  a  junior  judgment  creditor.*  The  purchaser 
at  an  execution  sale  has,  before  the  time  for  redemption  expires,  an 
interest  in  the  property  in  the  nature  of  a  lien  thereon,  and  is  there- 
fore entitled  to  the  rights  and  remedies  of  a  lienholder.  So  such  a 
purdiaser,  though  the  time  in  which  redemption  can  be  made  has 
not  expired,  is  entitled  to  be  subrogated  to  a  trust  deed  existing  at 
the  time  of  the  sale  upon  paying  to  the  holder  thereof  the  amount 
due  from  the  defencjlant  in  the  executicm.*  It  is  not  essential  to  the 
right  of  a  junior  lienholder  to  subroga^tion  that  he  should  have  the 
consent  of  the  debtor  to  the  payment.  He  may,  without  the  debtor's 
consent,  fortify  his  own  security  by  pajdng  the  sum  due  on  the  prior 
incumbrance  and  be  sul^'ogated  to  its  lien.'  But  the  rule  does  not 
extend  so  far  as  to  permit  one  junior  incumbrancer  to  compel  an- 
other, under  any  circumstances,  to  forfeit  an  advantage  gained  by 
procuring  a  transfer  of  a  senior  mortgage.  Obviously,  such  a  rule 
would  be  difficult  of  intelUgent  application  and  eifforcement;  for 

590,  98  Pac.  443, 132  A.  S.  E.  648,  20  Pet.  123,  10  U.  S.  (L.  ed.)  89;  Till- 

L.R.A.(N.S.)   47.  man  v.  Stewart,  104  Ga.  687,  30  S.  E. 

16.  Wilkins  v.  Gibson,  113  Ga.  31,  949,  69  A.   S.  B.  192;   Mattison  v. 

38  S.  E.  374,  84  A.  S.  E  204;  TiU-  Marks,   31  Mich.  421,  18  Am.   Rep. 

man  v.  Stewart,  104  Ga.  687,  30  S.  E.  197;    Reybum   v.    MitcheU,   106   Mo. 

949,  69  A.  S.  R.  192.  365.  16  S.  W.  592,  27  A.  S.  R.  350. 

16.  Wilkins  v.  Gibson,  113  Ga.  31,  Note:  13  L.R.A.  620. 

38  S.  E.  374,  84  A.  8.  R.  204.  1.  United  States  Bank  v.  Peter,  13 

Note:  99  A.  S.  R.  522.  Pet.  123,  10  U.  S.   (L.  ed.)  89;  Mo- 

17.  Wilkins  v.  Gibson,  113  Ga.  31,  Bier's  Appeal,  56  Pa.. St.  76,  93  Am. 
38  S.  E  374,  84  A  S.  R.  204.    And  see  Dec.  783. 

supra,  par.  6.  Note:  13  L.R.A.  620. 

18.  Tillman  v.  Stewart,  104  Ga.  687,  2.  Swain  v.  Stockton  Sav.,  etc.,  Soc, 
30  S.  E.  949,  69  A.  S.  R.  192.  78  Cal.  600,  21  Pac.  365,  12  A.  S.  R. 

19.  Note:  13  L.R.A.  620.  118. 

20.  United  SUtes  Bank  v.  Peter,  13  3.  Note:  99  A.  S.  R.  522. 
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it  must  often  happen  that  it  is  a  question  of  grave  uncertainty  which 
of  two  or  more  persons  holding  junior  liens  is  best  entitled  to  the 
protection  afforded  by  controlling  a  senior  lien,  if,  perchance,  any 
satisfactory  solution  whatever  of  the  question  can  be  arrived  at. 
So  it  is  held  that  a  judgment  creditor  of  a  mortgagor,  having  equi- 
ties at  least  equal  to  those  of  the  mortgagee,  cannot  be  compelled 
to  assign  to  the  latter  an  older  mortgage  executed  by  ibeir  common 
debtor,  tod  to  which  the  judgment  creditor  has  acquired  title  for 
the  express  purpose  of  protecting  his  junior  judgment  lien.*  Where 
a  junior  incumbrancer,  believing  that  there  are  no  other  liens  than 
his  own,  has  a  prior  mortgage  which  he  pays  discharged  of  record 
and  accepts  a  new  mortgage  under  the  belief  that  it  gives  him  a  first 
lien,  he  will  retain  his  rights  under  the  discharged  mortgage  as  a 
subrogee  in  case  there  is  in  fact  another  lien  junior  to  the  discharged 
morte^ase  but  senior  to  his  new  security.* 

30.  Payment  of  Debts  by  Devisee  or  Legatee. — ^A  devisee  who  pays 
a  debt  to  protect  his  interest  may  be  subrogated  to  the  daim  of  the 
creditor  against  the  personal  estate  of  the  testator.*  And  likewise 
an  heir,  who  has  paid  the  debts  of  his  ancestor,  after  a  deficiency 
in  the  personal  assets,  is  entitled  to  contribution  from  his  eo-heirs 
out  of  the  estate  descended  to  them.'  Devisees  accepting  real  estate 
devised  subject  to  a  legacy  are  personally  Uable  to  pay  the  same,  and 
a  subsequent  purchaser  of  the  devised  land  who  pays  the  legatees 
the  amount  of  their  legacies,,  in  order  to  protect  his  interea*  in  the 
land,  is  subrogated  to  the  rights  of  the  legatees.*  So  a  widow  will 
Tie  subrogated  to  the  righfa  of  her  husband's  creditors  against  his 
•estate  to  the  extent  that  she  has  paid  such  indebtedness  from  her 
bwn  means.' 

31.  Redemptioner.— Where  a  statute  authorizes  a  mortgagor  to 
redeem  the  land  sold,  free  from  the  mortgage  lien,  it  has  be«i  held 
that  one  who  advances  money  to  redeem  property  is  not  subrogated 
to  the  right  of  the  mortgagee  for  the  reason  that  the  act  of  redemption 
destrovs  the  lien.**  Under  such  statute  the  fact  that  the  one  loan- 
ing the  money  had  an  interest  to  protect,  or  that  it  was  his  intention 
to  preserve  the  lien  for  his  own  protection,  is  wholly  immaterial, 
although  ordinarily  these  facta  are  very  important  in  cases  involving 

4   Tillman  v.  Stewart,  104  Qa..  687,  7.  Taylor  v.  Taylor,  8  T.  B.  Mon. 

30  "S.  E.  949,  69  A.  S.  R.  192.     And  (Ky.)  419,  48  Am.  Dec.  400. 

ep«  <5iinra  nar  9.  Note:  68  L.R.A.  521. 

6   Bennett  v.  First  Nat.  Bank,  128  8.  Note:  30  L.R.A.(N.S.)  822. 

la   1  102  N  W.  129,  5  Ann.  Cas.  899  9.  Brown  v.  Orr,  110  Va.  1,  65  S.  E 

and  note;  Meeker  v.  Larsen,  65  Neb.  409,  135  A.  8.  R.  912. 

158   90  N    W.  958,  57  L.R.A.  901.  10.  Hanford  v.  Edwards,  89  Ark. 

Note:  99  A.  S.  R.  523.  151,  115  S.  W.  1143,  23  L.R.A.(N.S.) 

6.  Note:  99  A.  S.  R.  492.  '90  and  note. 
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subrogation.**  In  other  jurisdictions  the  rule  is  that  where  property 
is  redeemed  from  a  foreclosure  sale,  the  sale  is  annulled  and  the 
legal  title  to  the  land  is  the  same  as  if  the  mortgage  had  never  been 
given,  but  one  who  has  redeemed  for  the  protection  of  his  own  in- 
terests in  the  premises,  which  necessarily  resulted  in  protectiag  the 
mortgagor's  title,  is  not  a  mere  volunteer,  and  is  entitled  by  subro- 
gation to  an  equitable  lien  upon  the  land  for  the  amount  paid  on 
the  redemption.**  So  it  has  been  held  that  a  judgment  creditor  who, 
relying  upon  the  debtor's  fraudulent  representations,  advanced  money 
to  redeem  the  debtor's  property  from  a  sale  under  an  execution,  and 
to  pay  off  other  liens,  in  order  to  protect  his  own  judgment,  and  who 
took  a  mortgage  for  the  amount  advanced,  would  be  subrogated  to 
the  rights  of  the  persons  whose  liens  he  satisfied,  both  as  against  the 
debtor  and  against  other  lienors  whose  liens  were  subsequent  to  tlie 
liens  he  paid,  but  were  prior  to  the  mortgage.** 

Subrogation  to  Vendor^a  Lien 

32.  In  Gmend. — In  jurisdictions  where  a  vendor's  lien  is  a  right 
personal  to  the  vendor,  and  is  not  assignable,  a  third  person  loaning 
money  to  discharge  the  lien  at  the  request  of  the  purchaser  has  no 
right  of  subrogation.*'  But  wherever  a  vendor's  lien  is  treated. a« 
assignable,  the  doctrine  prevails  that  in  equity  any  person  paying 
the  purchase  price  for  land  in  behalf  of  another  witb  reference  to 
which  the  vendor  has  a  lien  is  entitled  to  be  subrogated  thereto, 
provided  the  payment  is  made  in  oomplianoe  with  a  contract  with 
the  vmdee  expresriy  to  pay  the  purchase  priee,  with  an  express  or 
knplied  understanding  that  the  lien  shall  be^  retained  as  security 
for  the  money  advanced,  or  where  the  payment  is  necessary  to  the 
protection  of  the  person  making  it.**  And  the  rule  of  subrogation 
to  the  rights  of  the  vendor,  by  advancing  the  purchase  price  of  land 
or  a  portion  of  the  purchase  price,  has  no  appUcation  where  the  result 
would  be  to  defeat  the  lien  of  the  vendor  for  a  balance  yet  remaining 
due  him  on  the  purchase  price.**  A  vendor's  lien  is  not  necessarily 
first  in  point  of  preference  as  against  other  hens,  where  the  right  of 

11.  Note:   23  L.R.A.(N.S.)    190.  So.  512,  74  A.  S.  R.  31;  Dowdy  v. 

12.  Kopp  V,  Thele,  104  Minn.  267,  Blake,  50  Ark.  205,  6  S.  W.  897,  7 
116  N.  W.  472,  15  Ann.  Gas.  313,  17  A.  S.  R.  88;  Faires  v.  CockerelL  88 
L.R.A.(N.S.)   981.  Tex.  428,  31  S.  W.  190,  28  L.BLA. 

Note:  23  L.R.A.(N.S.)  190.  528;  Demeter  v.  WUcox,  115  Mo.  634, 

13.  Backer  v.  Pyne,  130  Ind.  293,  22  S.  W.  613,  37  A.  S.  R.  422. 

30  N.  E.  21,  30  A.  S.  R.  231.  Notes:  99  A.   S.  R.  489,  527;  37 

Note:  23  LJl.A.(N.S.)  190.  L.R.A.(N.S.)    1204,    1208,    1209;    46 

14.  Martin  v.  Martin,  164  111.  640,  L.R.A.(N.S.)   1050. 

45  N.  E.  1007,  56  A.  S.  R.  219.  16.  Note:    37    L.R.A.(N.S.)     1204. 

Note:  37  L.R.A.(N.S.)  1210,  1211.     As   to   necessity  that  whole  debt  be 

15.  AUen  v.  Caylor,  120  Ala.  251,  24  naid,  see  supra,  par.  6. 
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subrogation  tibereto  is  claimed,  since  the  parties  may  contract  with 
reference  thereto  and  thereby  utterly  destroy  the  lien,  or  they  may 
provide  for  the  preference  over  it  and  may  replace  it  in  the  scale 
of  liens;  and  hence  holding  it  by  the  equity  of  subrogation  the  lien 
is  always  subject  to  any  paramount  equity  thus  set  above  it.  So 
where  by  taking  independent  security  the  vendor's  lien  is  waived 
by  the  vendor,  sureties  of  the  vendee  who  thereafter  are  required  to 
pay  the  purchase  price  have  no  right  of  subrogation.*'  A  mere  vol- 
untary payment  of  money  due  for  the  purchase  price  of  land,  where 
payment  is  unnecessary  for  the  protection  of  the  person  making  it, 
and  not  required  by  any  contract  with  the  vendor  or  vendee,  does  not 
raise  any  equitable  right  of  subrogation.**  By  some  authorities  where 
a  trust  fund  in  the  hands  of  a  vendee  of  land  is  used  to  discharge 
the  vendor's  lien  thereon,  under  such  circumstances  as  to  amount 
to  a  fraud  on  the  benficiaries  unless  the  lien  is  retained  for  their  bene^ 
fit,  they  are  entitled  to  be  subrogated  to  such  lien.*"  But  other  courts 
hold  that  a  cestui  que  trust  whose  money  has  been  wrongfully  used 
by  the  trustee  to  pay  the  purchase  money  of  land  purchased  by  the 
trustee  for  himself,  or  in  redeeming  it  from  other  lieEos,  is  not  entitled' 
to  be  subrogated  to  the  rights  of  such  lienors.***  The  rights  of  third 
persons,  who  advance  money  to  pay  for  a  homestead,  to  be  subro- 
gated to  the  rights  of  the  vendor  are  considered  elsewhere.* 

33.  Payment  by  Surety. — Keal  estate  is  primarily  liable  for  the 
indemnity  and  protection  of  sureties  for  the  purchase  price.  Hence 
it  is  a  general  rule  in  nearly  all  jurisdictions  recognizing  any  right 
of  subrogation  to  a  vendor's  lien,  that  a  surety  for  the  payment  by 
the  vendee  of  the  purchase  price  of  land  or  a  portion  thereof,  if  com- 
pelled to  pay  the  purchase  price  under  his  contract  of  suretyship,  is 
to  the  amount  so  paid  by  him  entitled  to  be  subrogated  to  the  lien 
of  the  vendor,  provided,  of  course,  this  right  of  subrogation  does 
not  prejudice  the  vendor  or  other  sureties.*  So  a  surety  on  or  in- 
dorser  of  notes  given  for  the  purchase  price  of  land  will  be  subrogated 
to  a  vendor's  lien  if  required  to  pay  the  notes,  provided  all  the  notes 

17.  Note:  37  L.B.A.(N.S.)  1212.  L  See  Homestead,  toL  13,  p.  604 

18.  Southern  Cotton  Oil  Co.  v.  Na-  et  seq. 

poleon  Hill  Cotton  Co.,  108  Ark.  565,  2.  Ballew  v.  Roler,  124  Ind.  557,  24 

158    S.    W.    1082;    46    L.R.A.(N.S.)  N.  E.  976,  9  L.R.A.  481;  Polk  v.  Gal- 

1049;  Martin  v.  Martin,  164  111.  640,  lant,  22  N.  C.  395,  34  Am.  Dee.  410; 

45  N.  E.  1007,  56  A.  S.  R.  219;  De-  Uzzle  v.  Mack,  4  Humph.  (Tenn.)  319, 

meter  v.  Wilcox,  115  Mo.  634,  22  S.  40  Am.  Dec.  648:  Faires  v.  CockerdI, 

W.  613  and  note,  37  A.  S.  R.  432.  88  Tex.  428,  31  S.  W.  190,  28  L.R.A. 

Notes:  99  A.  S.  R.  527;  37  L.R.A.  528. 

(N.S.)    1204,  1205.     And  see  supra,  Notes:  99  A.  S.  R.  489,  527;  68: 

par.  11.  L.R.A.  532. 

19.  Note:  37  L.KA.(N.S.)   1208.  As  to  the  right  of  sureties  to  snbro- 

20.  French  v.  Sheplor,  83  Ind.  266,  gation  generally,  see  supra,  par.  13-17. 
43  Am.  Eep.  67. 
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given  for  the  purchase  price  axe  paid.*  A  sorely  on  a  bond  given  to 
enjoin  a  Judgment  for  enforcing  a  vendor's  lien,  if  required  to  pay 
the  bond,  is  also  entitled  to  be  subrogated  to  the  rights  of  the  vendor.* 
There  is,  however,  authority  to  the  effect  that  payment  of  a  note  for 
a  portion  of  the  purchase  price  of  real  estate,  by  a  surety  of  the  vendee, 
does  not  confer  upon  the  surety  any  right  of  subrogation.'  And 
it  has  been  held  that  an  indorser  of  a  note  given  for  the  purchase 
price  of  land'is  not  entitled  to  subrogation  to  the  vendor's  lien,  where, 
by  failure  to  make  proper  demand  on  the  maker,  he  is  exonerated 
from  liability  on  the  note  and  under  no  legal  obligation  to  take  care 
of  it.« 

34.  Loan  of  Honey  to  Pay  Purchase  Price. — It  has  been  held  that  a 
stranger  or  a  third  person  advancing  or  loaning  money  for  the  express 
purpose  of  paying  the  purchase  price  of  land  sold  another  is  entitled 
to  be  subrogated  to  the  right  of  the  vendor  to  an  equitable  lien  on 
the  land  for  the  purchase  money.'  And  one  loaning  a  vendee  of 
land  money  to  pay  the  purchase  price,  taking  as  security  the  title  to 
the  land,  stands  in  the  position  of  the  vendor  as  against  any  rights, 
homestead  or  otherwise,  of  the  vendee.*  The  extension  of  this  equity 
to  a  third  person  is,  however,  strictly  confined  to  those  who  furnish  or 
advance  the  purchase  money  to  the  purchaser  in  such  a  manner  that 
they  can  be  said  either  to  have  paid  it  to  the  vendor  personally,  or 
caused  it  to  be  paid,  on  behalf  and  for  the  benefit  of  the  purchaser, 
and  to  this  extent  they  become  parties  to  the  transaction.  It  must  not 
be  a  general  loan,  to  be  used  by  the  purchaser  to  pay  the  consideration 
of  the  purchase,  or  to  be  used  for  any  other  purpose  at  his  pleasure. 
In  such  case,  the  simple  fact  that  the  money  can  be  traced  into  the 
land  as  having  been  paid  by  the  piu-chaser  to  the  vendor  as  the 
whole  or  part  of  ihe  purchase  money  gives  the  person  who  loaned 
it  no  such  right* 

35.  Payment  of  Porchaso  Money  lTotes.^Altliougha  mere  lender  of 
money  to  pay  a  note  given  for  the  purchase  price  of  land  has  no 
right  of  subrogation,^*  eq>eciaUy  where  the  note  is  given  for  a  much 

S.  Fayetteville    Bank    v.    Lorwein,  Note:  37  L.R.A.(N.S.)  1206.     And 

76  Ark.  245,  88  8.  W.  919,  6  Ann.  Cas.  see  supra,  par.  11. 

202  and  note.  7.  Notes:    99    A.    S.    R.    527;    37 

Note:  37  L.B.A.(N.S.)  1205.  L.R.A.(N.S.)   1207;  46  LJl.A.(N.S.) 

And  see  snpra,  par.  6.  1050. 

4.  Darrow  v.   SummerhiU,  93  Tex.  8.  Note:  37  L.R.A.(N.S.)  1209. 
92,  53  S.  W.  680,  77  A.  3.  R.  33.  9.  Austin  v.  Underwood,  37  111.  438, 

Notes:   68  L.R.A.   532;  37  L.R.A.  87  Am.  Dec.  254;  Dreese  v.  Myers,  52 
(N.S.)  1205.  Kan.  126,  34  Pac.  349,  39  A.  S.  R.  336. 

5.  McNeill  v.  McNeUl,  36  Ala.  109,      Notes:  99  A.  S.  R.  527;  37  L.R.A. 
76  Am.  Dee.  320.  (N.S.)   1206. 

Notes:  37  L.R.A. (N.S.)  1205.  10.  Notes:    99    A.   S.   B.   495;   37 

6.  Hutchinson  v.  Crutcher,  98  Tenn.  L.R.A.(N.S.)  1207. 
421,  39  S.  W.  725,  37  L.R.A.  89. 
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larger  sum  of  money  than  that  required  to  pay  such  price,  and 
independent  security  ia  given  to  secure  it,  nevertheless  the  pay- 
ment of  the  vendor's  lien  notes  at  the  request  of  the  vendee  and  with 
the  understanding  that  the  payor  is  to  be  subrogated  is  sufRcient 
to  give  to  the  person  making  the  payment  the  right  of  subrogation 
to  the  vendor's  lien  to  the  extent  of  the  money  paid.**  So  a  person 
paying  the  vendor's  lien  notes  at  the  request  of  the  vendee,  and  with 
the  understanding  that  he  is  to  hold  the  notes  as  security,  is  entitled 
to  be  subrogated  to  the  lien  of  the  vendor.*'  It  has  also  been  held 
that  one  purchasing  notes  given  for  the  purchase  price  of  real  estate 
is  entitled  to  subrogation  to  the  lien  of  the  vendor.**  But  a  pers<m 
furnishing  the  money  to  pay  the  remaining  note  due  for  purchase 
money  of  the  land  where  there  is  no  agreement  nor  imderstanding 
that  he  is  to  succeed  to  the  vendor's  lien,  and  no  assignment  of  ihe 
note  is  taken  by  him,  is  not  subrogated  to  the  lien.**  Nor,  according 
to  some  decisions,  does  a  vendor's  lien  pass  by  an  assignment  by 
the  vendor,  without  recourse,  of  notes  given  for  the  purchase  money 
of  land,  but  is  extinguished  even  as  against  a  purchaser  of  the  land 
who  has  notice  that  the  notes  are  unpaid.** 

36.  Payment  in  Reliance  on  Defective  Security  sr  Unfulfilled 
Promise  of  Security.— While  the  decisions  are  not  in  harmony  on  the 
question,  the  weight  of  authority  supports  the  view  that  a  person  pay- 
ing the  purchase  price  of  land  or  a  portion  thereof  is  entitled  to  be  sub- 
rogated to  the  Hen  of  the  vendor,  where  the  payment  was  induced 
by  the  promise  of  security  on  the  land,  which  is  not  effective  because 
of  some  defect  in  the  instrument.*"  This  principle  has  been  t^plied 
where  the  mortgage  failed  because  of  a  defective  acknowledgment.*' 
Although  the  contrary  has  been  asserted  most  of  the  cases  oonsid»ing 
the  question  hold  that  one  paying  off  or  loaning  money  to  pay  off 
a  vendor's  lien  on  land  is  not  entitled  to  be  subrogated  thereto,  wha« 
such  payment  was  induced  by  the  promise  of  thd  vendee  to  secure 
the  repayment  of  the  money  thus  advanced,  and  this  promise  the 
vendee  refuses  to  fulfil.*' 

Payment  of  Incv/mbranoe  by  Pwrehaser 

37.  View  that  Purchaser  Is  Entitled  to  Be  Subrogated. — ^Whera 

the  legal  rights  of  the  parties  have  been  changed  by  mistake,  equity 

11.  Note:  37  L.R.A.(N.S.)  1207.         (Md.)  120,  28  Am.  Dec.  195. 

12.  Notes:    99   A.    S.    E.   527;    37       16.  Bell  v.  Bell,  174  Ala.  448,  56  So. 
L.E.A.(N.S.)   1207.  926,  37  L.B.A.(N.S.)  1203  and  note; 

13.  Calhoun  v.  Ainsworth,  118  Ark.  North  American  Tmst  Co.  v.  Lannier, 
316,  176  S.  W.  316,  L.E.AJ915E  395.  78  ITiss.  418,  28  So.  804,  84  A.  S.  B. 

14.  Southern  Cotton  Oil  Co.  v.  Na-  635.    And  see  supra,  par.  26. 
poleon  Hill  Cotton  Co.,  108  Ark.  555,       17.  BeU  v.  Bell,  174  Ala.  446,  56  So. 
158  S.  W.  1082,  46  L.B.A.(N.S.)  1049.  926,  37  L.B.A.(N.S.)  1203. 

16.  Sehnebly  v.  Bagan,  7  Gill  &  J.      18.  Note:  37  L.B.A.(N.S.)  1209. 
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restores  them  to  their  former  condition,  when  it  can  be  done  without 
interfering  with  any  new  right  acquired  on  the  faith  and  strength 
of  the  altered  condition  of  the  legal  rights,  and  without  doing  injus- 
tice to  other  persons.*'  And  there  are  numerous  decisions  to  the  effect 
that  where  a  purchaser  buys  land  and  takes  a  deed  thereto,  and  sub- 
sequently pays  a  prior  lien  on  the  property  which  he  is  not  primarily 
bound  to  pay,  but  which  if  not  paid  might  cause  him  to  lose  his 
interest  therein,  he  is  subrogated  to  the  rights  and  remedies  of  such 
prior  lien,  as  against  a  lien  which  is  superior  to  his  title."*  Where  the 
property  is  merely  taken  subject  to  the  mortgage,  without  being 
assumed,  and  is  paid  by  the  purchaser  to  protect  his  interest  in 
the  property,  and  is  released  of  record,  the  purchaser  may  have  the 
mortgage  revived,  and  be  subrogated  to  the  lien  thereof  as  against 
the  junior  lien,  if,  without  fault  on  his  part,  he  is  ignorant  of 
the  existence  thereof.*  The  purchaser  is  not  technically  a  surety 
for  the  vendor,  but  in  virtue  of  his  ownership  of  lands  encumbered 
by  the  judgment  or  mortgage  against  the  grantor  under  whom  he 
claims  title,  who  conveyed  the  same  for  full  value  with  covenants 
of  warranty,  he  occupies  a  position  very  similar  to  that  of  sureties, 
and  is  entitled  to  the  same  equities,  so  far  as  they  can  be  admin- 
istered consistently  with  the  rights  of  others.*  And  the  rule  sup- 
ported by  the  weight  of  authority  is  that  when  a  purchaser  pays 
off  a  prior  incumbrance  as  a  part  of  the  purchase  price  without  actual 
notice  of  a  junior  lien,  it  will  be  presumed  that  he  paid  the  same  for 
his  own  benefit  and  the  protection  of  his  own  interests,  and  equity 
will  treat  him  as  the  assignee  of  the  original  incumbrance,  and  will 
revive  and  enforce  it  for  his  benefit*  Having  caused  the  same  to 
be  satisfied  under  droumstances  authorizing  an  inference  of  mistake 
of  faet,  equity  will  presume  such  mistake  in  <nder  to  give  the  party 
the  benefit  of  the  equitable  right  of  subrogation,  and,  in  so  doing, 
prevent  manifest  injustice  and  hardship,  without  interfering  with 
lintervening  equities.*  So  where  the  purchaser  of  an  equity  of 
redemption  is  not  bound  to  pay  the  mortgage  debt,  but  does,  in  fact, 

19.  Ospital  Nat.  Bank  ▼.  Holmes,      Notes:  99  A.  8.  B.  490,  617,  624;  22 
43  Colo.  154,  95  Pao.  314, 127  A.  S.  B.  L.R.A.(N.S.)  562. 

108,  16  L.RA.(N.8.)  470;  Barnee  v.      L  Barnes  v.  Ifott.  64  N.  T.  397,  21 
Mott,  64  N.  T.  397,  21  Am.  Rep.  625.  Am.  Rep.  625. 

20.  Peagler  t.  Davis,  143  Ga.  11,  84       Notes:  99  A.  S.  R.  524;  16  L.B.A. 
S.  E.  59,  Ann.  Cas.  1917A  232;  Heis-   (N.S.)  472;  Ann.  Cas.  1914B  570. 

ler  V.  Aoltman,  56  Minn.  454,  57  N.       2.  Barnes  v.  Mott,  64  N.  T.  397,  21 

W.  1053,  45  A.  S.  R.  486;  Barnes  v.  Am.  Rep.  625. 

Mott,  64  N.  Y.  397,  21  Am.  Rep.  625;       8.  Capitol  Nat.  Bank  v.  Holmes,  43 

Everson  v.  McMnllen,  113  N.  Y.  293,  Colo.  154,  95  Pac.  314,  127  A.  S.  R. 

21  N.  E.  52, 10  A.  S.  R.  445,  4  L.R.A.  108,  16  L.R.A.(N.S.)  470  and  note. 
118;   Brown   v.  Harding,  170  N.   C.       Note:  99  A.  S.  R.  517,  526. 
253;  86  S.  E.  1010,  Ann.  Cas.  1917C       4.  Note:  16  LJl.A.(N.S.)  473. 
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pay  it  in  aid  of  his  own  title  and  estate,  whereby  it  is  discharged, 
a  claim  of  dower  is  subject  to  a  just  contribution.'  This  doctrine 
will  be  applied  where  the  purchaser,  without  actual  notice  of  a  jun- 
ior judgment  lien,  which  was  improperly  indexed,  assumed  and  paid 
a  prior  mortgage,  which  was  released  of  record,  in  reliance  upon 
representations  of  the  mortgagor  that  there  were  no  judgment  liens 
against  the  property.  The  basis  for  the  rule  is  that  the  junior  lienor 
acquires  his  hen,  merely  upon  the  equity  of  redemption,  in  sub- 
ordination to  that  assumed  by  the  purchaser,  the  latter  not  being 
bound  to  satisfy  the  mortgage  and  have  it  discharged  for  the  benefit 
of  others;  and  it  makes  no  difference  to  the  junior  lienor  whether  the 
original  mortgagee,  or  the  purchaser,  holds  the  prior  lien,  the  doc- 
trine of  subrogation  merely  changing  the  ownership,  without  preju- 
dice to  the  junior  lienor."  Of  course  where  a  person  buying  land 
pays  to  a  mortgagee  the  amount  of  the  mortgage  under  an  agreement 
that  tile  purchaser  is  to  be  subrogated  to  the  rights  of  the  mortgagee, 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee  as  against 
a  lien  on  the  land  of  which  he  had  no  knowledge  but  which  is 
superior  to  his  deed.'  But  one  to  whom  real  property  is  given  against 
which  there  is  an  outstanding  mortgage  which  the  donor  promises 
to  pay  is  not  on  paying  the  mortgage  subrogated  to  the  rights  ot 
the  mortgagee  so  as  to  compel  the  estate  of  the  donor  to  pay  the 
amount  of  the  mortgage,  for  if  the  donee  had  no  promise  which  he 
could  specifically  enforce  against  the  donor  or  upon  which  he  could 
base  a  claim  for  damages,  it  follows  that  he  is  not  entitled  to  subro- 
gation as  against  the  donor  or  his  estate.  A  void  prcHnise  cannot 
be  made  the  basis  of  subrogation  against  an  unwilling  promisor.* 
One  who  in  good  faith,  without  knowledge  of  a  law  reganiing  sales 
of  merchandise  in  bulk,  or  claim  against  the  property,  buys  a  stock 
of  merchandise  for  full  value  without  complying  with  the  provisions 
of  such  law,  paying  off,  as  part  of  lihe  consideration,  a  chattel  mort- 
gage on  the  property,  whidi  is  satisfied,  is  entitled  to  subrogaiioa 
to  the  lien  of  the  mortgage  when  the  property  is  attached  by  cred- 
itors of  the  vendor  because  of  the  noncompliance  with  the  statute.* 

38.  View  that  Porcha^^r  Is  Not  Entitled  to  Be  Subrogated.— There 
are  a  number  of  cases  which. d^ny  the  right  of  the  purchaser  of  an 
equity  of  redemption  to  obtain  the  revival  of  a  mortgage  or  other 
lien  which  has  been  satisfied  of  record,  and  to  be  subrogated  there- 
to as  against  a  junior  lien,,  where,  as  part  of  the  purchase  price,  he 
assumed  and  paid  the  mortgage,  even  though  he  had  no  actual 

6.  Everson  v.  McMulleiu  113  N.  T.  8.  Fischer  v.  UniMi  Trust  Co.,  138 

293,  21  N.  E.  52,  10  A.  S.  R.  445,  4  Mich.  612, 101  N.  W.  852, 110  A.  S.  E. 

L.R.A.  118.  329,  68  L.R.A.  987. 

6.  Npte:  16  L.E.A.(N.S.)  472.  9.  Hicks  v.  Beats,  83  Ore.  82,  163 

7.  Peagler  v.  Davis,  143'  Ga.  11,  84  Pac.  83,  L.R.A.1917B  1067. 
S.  E.  59,  Ann.  Cas.  1917A  232. 
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knowledge  of  the  junior  lien  at  the  time  he  paid  the  mortgage  but 
did  have  constructive  notice.**  The  reason  for  this  is  that  the  debtor 
upon  whom  rests  the  ultimate  obligation  of  discharging  the  debt 
cannot  by  his  payment  acquire  any  right  of  subrogation;  so  a  pur- 
chaser cannot  be  subrogated  to  the  benefit  of  an  incumbrance  which 
he  has  agreed  to  pay.**  One  who  purchases  property  against  which 
there  were  two  recorded  mortgages  and  pays  the  senior  mortgage 
out  of  the  purchase  money,  and  it  is  canceled,  cannot,  in  the  ab- 
sence of  an  agreement  to  that  effect,  be  subrogated  to  ihe  rights  of 
the  senior  mortgagee  as  against  the  holder  of  the  junior  incum- 
brance; since  the  purchaser  had  constructive  if  not  actual  notice  of 
the  junior  mortgage,  subrogation  must  be  denied  in  the  absence 
of  an  agreement  t£erefor  with  either  tiie  debtor  or  the  creditor.*' 
Likewise  where  'the  purchaser  of  real  property  has  constructive  no- 
tice of  an  existing  judgment  Uen,  and  where  by  agreement  with 
his  grantor  he  discharges  prior  hens  in  part  payment  of  the  purchase 
price,  the  judgment  becomes  a  first  lien  upon  the  property,  and  nei- 
ther the  doctrine  of  equitable  assignment  nor  subrogation  applies.** 
By  some  authoritiee  where  the  mortgage,  which  is  a  matter  of  record, 
is  not  assumed,  the  purchaser  taking  subject  to  it,  the  right  of  subro- 
gation is  denied  on  the  ground  that  the  purchaser  knew,  or  ought  to 
have  known,  of  the  junior  lien.  So  subrogation  wUl  be  denied  to  one 
who  purchases  subject  to  a  mortgage  which  is  released  of  record,  re- 
lying up6n.aD  absiiraet  title  which  failed  to  disclose  two  duly  dock- 
eted junior  judgment  Uuis,  as  he  is  charge9.ble  with  laches  in  failing 
to  examiiM  tiie  court  records  which  would  have  disclosed  such  liens.** 
The  doetrine  of  subrogatum  cannot  be  invoked  for  tthe  enforcement . 
ef  a  judgment  against  the  estate  of  one  who  agreed  to  pay  it  as  part 
of  the  consideration  for  property  which  he  bought,  subject  to  its  Uen, 
in  favor  of  one  who  afterwards  bought  the  property  from  him  with 
notice  of  the  judgment,  and  who  was  compelled  to  pay  it  for  his  own 
protecti(Hl,  where  there  was  no  privity  between  him  and  the  one  with 
whom  the  agreement  was  made,  and  the  judgment  was  against  the 
latter  and  primarily  payable  out  of  the  property  piirchased.** 

10.  Birke  v.  Abbott,  103  Ind.  1,  3  332;  Kahn  v.  McConnell,  37  Okla.  219, 
N.  E.  485,  53  Am.  Rep.  474;  Nelson  131  Pac.  682,  47  L.R.A.(N.S.)  1189- 
V.  Brown,  140  Mo.  580,  41  S.  W.  960,  and  note. 

62  A.  S.  R.  755;  Garwood  v.  Eldridge,  Note:  Ann.  Cas.  1914B  570. 

2N.  J.Eq.  145,  34Am.  Dec.  195;Hol-  18.  Kahn   v.   McConnell,   37   Okla. 

land  V.  Citizens'  Sav.  Bank,  16  R.  I.  219,  131  Pac.  682,  47  L.R.A.(N.S.) 

734,  19  Atl.  654,  8  LJt.A.  553.  1189. 

Notes:  99  A.  S.  R.  525;  16  UR.A.  14.  Garwood  v.  Eldridge,  2  N.  J. 

(N.S.)  470;  Ann.  Cas.  1914B  570.  Eq.  145,  34  Am.  Dec.  195. 

11.  Birke  v.  Abbott,  103  Ind.  1,  3  Note:  16  L.R.A.(N.S.)   473. 

N.  E.  485,  53  Am.  Rep.  474.  16.  McClure  v.  Melton,  34  S.  C.  377. 

12.  Kuhn  V.  Helton  Nat.  Bank,  74  13   8.  E.   615,  27  A.  S.  B.  820,  13 
Kan.  456,  87  Pac.  551,  U8  A.  S.  R.  L.R.A.  723. 
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39.  Purchaser  of  Invalid  Title. — ^Persons  in  possession  of  land  be- 
lieving themselves  to  be  the  owners  thereof,  and  who  therefore  dis- 
charge a  lien  thereon,  are,  on  the  conveyance  under  which  they  claim 
title  being  adjudged  void,  entitled  to  be  subrogated  to  the  rights  of 
the  lienor.*"  Thus  where  a  husband,  supposing  that  under  the  will 
of  his  wife  he  is  the  sole  owner  of  land,  pays  and  causes  to  be  dis- 
charged a  prior  incumbrance  resting  upon  the  entire  estate,  but  it 
subsequently  trfinspires  that  he  owns  only  an  undivided  fifth  .of  the 
property  as  tenant  in  common,  he  is  entitled,  having  relieved  the 
common  estate  of  an  incumbrance,  to  contribution  from  his  coten- 
ants,  and  may  enforce  his  claim  by  subrogation  to  the  mortgage  dis- 
charged.*' Even  though  it  is  determined  that  a  purchaser  took  his 
title  with  notice  of  facts  su^cient  to  put  him  upon  inquiry  leading 
to  knowledge  of  the  fraud  of  one  of  his  grantors  so  that  he  must 
yield  up  possession  and  lose  what  he  paid  for  the  land,  still  having 
paid  off  certain  mortgages  placed  thereon  by  the  holder  of  the  para- 
mount title,  it  has  been  decided  that  the  latter  cannot  oust  him  from 
possession  until  he  has  accounted  to  him  for  the  amount  thus  paid, 
his  right  of  subrogation  being  similar  to  that  of  a  mortgagee  in  pos- 
session and  based  upob  the  same  principles  of  equity  and  fair 
dealing.*' 

Purchate  at  Void  Judicial  or  Qvasi-Judidal  Sale 

40.  In  General. — ^As  already  seen,  while  the  right  to  sul»ogation 
will  not  arise  in  favor  of  a  mere  volunteer  «r  intermeddler,  it  exists 
in  all  cases  where  the  payment  is  made  at  the  invitation  of  the  pubUc, 
or  is  favored  by  pubUo  poli<^.  It  is  upon  tbos  pnndple  that  pur- 
chasers at  void  judicial  and  quasi-judicial  sales  are  protected,  the 
reason  in  all  such  cases  being  that  pubhc  policy  demands  that  such 
purchases  should  be  encouraged  by  giving  equitaUe  relief  to  pur- 
chasers whose  money  has  been  honestly  applied  to  the  purposes  to 
which  the  property  has  been  devoted,  although  on  account  of  the  in- 
sufficiency of  the  proceedings  they  have  failed  to  obtain  title.**  It 
is  established  by  the  great  weight  of  authority  that  where  purchase 
money,  paid  over  on  a  judicial  sale  that  turns  out  to  be  void,  is  ap- 

16.  Neff  v.  Elder,  84  Ark.  277,  105  Note:  09  A.  S.  B.  623. 

S.  W.  260, 120  A.  S.  R.  67;  Milburn  v.  17.  Haverford  Loan,  etc,  Ass'n.  v. 

PhiUips,  143  Ind.  93,  42  N.  E.  461,  52  PUIsdelphia  Fire  Ass'n.,  180  Pa.  St 

A.  S.  R.  403;  Stump  v.  Warfield,  104  522,  37  Atl.  179,  77  A.  S.  B.  657. 
Md.  530,  65  Atl.  346,  118  A.  S.  R.  434,  18.  New  ▼.  Smith,  94  Kan.  6,  145 
10  Ann.  Cas.  249;  Valle  v.  Fleming,  Pae.  880,  Ann.  Cas.  1917B  362,  L.R.A. 
29  Mo.  152,  77  Am.  Deo.  557:  Betts  1915F  771. 

T.  Sims,  36  Neb.  840,  63  N.  W.  1005,  19.  Barry  v.  StigaU,  253  Mo.  690, 
37  A.  8.  B.  470;  Stewart  v.  Stewart,  162  S.  W.  126,  Ann.  Cu.  1915G  118, 
90  Wis.  616,  63  N.  W.  886,  48  A.  S.  60  L.B.A.(N.S.)  489. 

B.  949  and  noteu 
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plied  to  the  extinguishment  of  liens  or  incumbrances  on  the  prop 
erty  sold  or  to  the  payment  of  elnims  that  are  not  secured  by  specific 
liens  but  were  enforceable  against  the  assets  of  an  estate  and  for  the 
payment  of  which  the  property  might  have  been  sold,  the  purchaser 
if  he  purchased  in  good  faith  and  without  knowledge  of  the  invalid- 
ity of  the  sale  is  entitled  to  be  subrogated  to  the  rights  and  securities 
of  the  creditors  whose  claims  were  so  discharged,  against  the  prop- 
erty sold  or  its  proceeds."  The  same  right  extends  to  the  assignee 
or  grantee  of  one  who  purchases  at  a  void  judicial  sale.'  Where  » 
judicial  sale  of  an  alien's  land  in  which  the  state  was  not  made  a 
party  is  void,  the  purchaser  is  entitled  to  be  subrogated  to  the  rights 
of  the  creditor  who  caused  the  sale  and  to  have  the  land  subjected 
to  its  payment.'  Likewise,  a  purchaser  of  land  sold  under  a  void  de- 
cree is  entitled,  upon  the  disaffirmance  of  the  sale,  to  be  subrogated 
to  the  rights  of  the  creditor  whose  valid  debt  his  money  has  gone  to 
pay,  and  to  charge  the  land  by  creditors'  bill  with  the  amount  of  such 
debt.*  It  is,  however,  the  belief  of  the  purchaser  that  he  is  getting  the 
property  sold,  and  the  actual  application  of  the  money  to  the  bene- 
fit of  the  owner  in  paying  his  debts  in  removing  a  charge  or  lien  on 
his  estate,  which  constitutes  the  equity/  and  one  purchasing  at  a 
judicial  sale  who  knows  that  the  sale  is  void  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  those  whose  liens  were  discharged.'  So  it  has 
been  held  that  a  purchaser  at  a  void  judicial  sale  is  not  entitled  to 
be  subrogated  to  the  claims  of  creditors,  unless  it  appears  that  the 
proceeds  of  the  sale  were  appropriated  to  the  payment  of  such  claims.' 
41.  Foreclosure  Sale;  Rule  Stated. — ^It  is  generally  conceded  that 
a  sale  of  mortgaged  property  in  a  proceeding  for  the  foreclosure  of 
the  mortgage  is  a  judicial  sale.'     The  purchaser  of  property  at  a 

20.  Davis  V.  Gaines,  104  U.  S.  405,  L.E.A.  528:  Hull  v.  Hull,  35  W.  Va. 

26  U.  S.  (L.  ed.)  764;  Meher  v.  Cole,  155,  13  S.  E.  49,  29  A.  S.  R.  800. 

50  Ark.  361,  7  S.  W.  451,  7  A.  S.  R.  Notes:  30  Am.  Dec.  177;  52  A.  S.  R 

101;   Bond  v.   Montgomery,  56  Ark.  406;  99  A.  S.  R.  489,  528;  69  L.R.A. 

563,  20  S.  W.  525.  35  A.  S.  R.  119;  39;  Ann.  Cas.  19i7D  576. 

Huse  V.  Den,  85  Cat.  390,  24  Pac.  790,  1.  Brusehke  v.  Wright,  166  111.  183, 

20  A.  S.  R.  232;  Brusehke  v.  Wright,  46  N.  E.  813,  57  A.  S.  R.  125. 

166  111.  183,  46  N.  E.  813,  57  A.  S.  R.       2.  Sands     v.     Lynham,     27     Grat. 

125;  Dnfour  v.  Camftlane,  11  Mart.  O.    (Va.)  291,  21  Am.  Rep.  348. 

S.    (La.)   607,  13  Am.  Dec.  360  and       Note:  21  L.R.A.  50. 

note;  Valle  v.  Fleming,  29  Mo.  152,  77       3.  Hull  v.  HuH,  35  W.  Va.  155,  13 

Am.  Dec.  557  and  note;  Snott  v.  Dunn,  S.  E.  49,  29  A.  S.  R.  800. 

21  N.  C.  425,  30  Am.  Dec.  174  and       4.  Bond   v.    Montgomery,    56   Ark. 
note;  Perry  v.  Adams,  98  N.  C.  167,  3  563,  20  S.  W.  525,  35  A.  S.  R.  119. 

S.  E.  729,  2  A.  S.  R.  326  and  notej  5.  Huse  v.  Den,  85  Cal.  390,  24  Pac. 

Bently  v.  Long,  1  Strob.  Eq.  (S.  C.)  790,  20  A.  S.  R.  232. 

43,  47  Am.  Dec.  523 ;  Bailey  v.  Bailey,  6.  Bond   v.    Montgomery,   56   Ark. 

41  S.  0.  337,  19  8.  E.  669,  728,  44  A.  563,  20  S.  W.  525.  35  A.  S.  R.  119. 

S.  R.  713  and  note;  Faires  v.  Cock-  Note:  30  Am.  Dec.  177. 

erell,  88  Tex.  42«,  31  S.  W.  190,  2'^  7.  See  Judicial  Sales,  vol.  16,  p.  6. 
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foreclosure  sale  for  the  full  amount  due  on  the  decree  of  forecloeure, 
when  for  any  reason  the  foreclosure  proceedings  are  imperfect,  ir- 
regular or  void,  becomes  subrogated  to  all  the  rights  of  the  mortgagee 
in  and  to  such  mortgage  and  the  indebtedness  that  it  secured,  and 
becomes  thereby  virtually  an  equitable  assignee  of  such  mortgage 
and  of  the  debt  that  it  secured,  with  all  the  rights  of  the  original 
mortgagee,*  provided  the  purchase  money  ia  applied  to  the  satisfac- 
tion of  the  mortgage  debt.'  The  right  of  subrogation  passes  to  the 
grantee  of  the  purchaser  at  an  invalid  foreclosure  sale.**  The  basis 
for  the  rule  is  that,  while  ordinarily  a  stranger  to  thS  estate  who  vol- 
untarily pays  off  a  mortgage  thereon  is  not  entitled  to  subrogation 
to  the  rights  of  the  mortgagee,  a  purchaser  at  the  mortgagee's  sale, 
even  when  the  sale  is  void,  is  not  to  be  regarded  as  a  mere  stranger: 
but  that,  having  bid  ofif  the  estate  in  good  faith  on  the  invitation  of 
the  mortgagee  to  do  so,  when,  supposing  his  bid  to  have  been  efiFec- 
tual  to  invest  him  with  the  equitable  or  executory  title,  he  pays  the 

1  Brobst  V.  Brook,  10  WaU.  519,  Ohio  St.  151,  41  N.  E.  247,  29  L.R.A. 
"19  U.  S.  (L.  ed.)  1002;  Bigler  v.  Wal-  438;  Horr  v.  Herrington,  22  Okla.  590, 
ler,  14  WaU.  297,  21  U.  S.  (L.  ed.)  98  Pac.  443,  132  A.  8.  R.  648,  20 
891;  Tnrman  v.  Bell,  54  Ark.  273,  15  L.R.A.(N.S,)  47;  Cooke  t.  Cooper,  18 
S.  W,  886,  26  A.  S.  R.  35  and  note;  Ore.  142,  22  Pac.  945,  17  A.  S.  R.  700, 
Boggs  V.  Fowler,  18  Cal.  559,  76  Am.  7  L.R.A.  273;  Brewer  v.  Nash,  16  R.  I. 
Dec.  561;  Bums  v.  Hiatt,  149  Col.  617,  458,  17  Atl.  857,  2J  A-  S.  R.  749; 
87  Pac.  196,  117  A.  8.  R.  157;  Key  Bailey  v.  Bailey,  41  S.  C.  337, 19  S.  E. 
West  Wharf,  etc.,  Co.  v.  Porter,  63  669,  728,  44  A.  S.  R.  713  and  note; 
FU.  448,  58  So.  599,  Ann.  Cas.  1914A  Griffin  v.  Griffin,  75  S.  C.  2«,  55  S.  E. 
173;  Crystal  River  Lumber  Co.  v.  317, 117  A.  S.  R.  899 ;  Stark  v.  Brown, 
Knight  Turpentine  Co.,  69  Fla.  288,  12  Wis.  572,  78  Am.  Dee.  762  and 
«7   So.  974,  Ann.   Cas.   1917D   674;  note.  „   „  „„«    ««  »    «   o 

Dutcher  v.  Hobby,  86  Ga.  198,  12  S.       Notes:  2  A.  S.  R.  330;  99  A.  8.  B. 
E.  356,  22  A.  S.  R.  444, 10  L.R.A.  472';  529;  Ann.  Cas.  1917D  576. 
Bruschke  v.  Wright,  166  111.  183,  46  N.       9.  Lanier  v.  Mcintosh,  117  Mo.  508, 
E.  813,  57  A.  S.  R.  125;  Anson  v.  An-  23  S.  W.  787,  38  A.  S.^.  676 


son,  20  la.  55,  89  Am.  Dec.  514; 
Stouffer  v.  Harlan,  68  Kan.  135,  74 
Pac.  610,  104  A.  S.  R.  396,  64  L.R.A, 


Note:  Ann.  Cas.  1917D  577. 

10.  Bryan  v.  Kales,  162  U.  S.  411, 

16  S.  Ct  802,  40  U.  S.  (L.  ed.)  1020; 


320;  Frische  v.  Kramer,  16  Ohio  125,  Bryan  v.  Brasius,  162  U.  S.  415, 16  S. 

47  Am.  Dec.  368;  Stump  v.  Waxfield,  q{;  303  40  U.  S.  (L.  ed.)  1022;  Bryan 

104  Md.  530,  65  Atl.  346, 118  A.  S.  R.  y^  pinney,  162  U.  8.  419, 16  S.  Ct.  804, 

434,  10  Ann.  Ca^.  249;  Bowen  v.  Bro-  ^  jj    g     z^,  ed.)    1023;  Romig  t. 

gan,  119  Mich.  218,  77  N.  W.  942,  75  q^^^^  ^g^  ^  g  ^^  23  S.  Ct.  40,  47 

A.  S.  R.  387;  Rogers  v.  Benton,  39  ^   g    ,j_^  ^.  97  (construing  Oklaho- 

N.  W.  765,  12  A.  S.  R.  ^t<,t,,iA\  ■    Crystal    River   Lumber 


Minn.  39,  38  -  ,    ^  ,^      ^^^ 

613;  Turner  v.  Johnson,  95  Mo.  431, 
7  S.  W.  570,  6  A.  S.  R.  62;  Lanier  v. 
Mcintosh,  117  Mo.  508,  23  S.  W.  787, 
38  A.  S.  R.  676;  Bannard  v.  Duncan, 
79  Neb.  189, 112  N.  W.  353,  126  A.  S. 

ll''U  ST  W61^T6''r's''r7ll;   i:i030;  42-A.  S.  ^.m-,  stark  v. 
Stewart  v!  Wheeling,  etc.,  B.  Co.,  53  Brown,  12  Wis.  572,  78  Am.  Dec  762. 
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amount  of  his  bid  and  the  same  is  applied  to  the  mortgage  debt,  he 
has  a  most  persuasive  equity  to  be  subrogated  to  at  least  the  rights 
of  the  mortgagee  who  invited  his  contideuce.  In  such  a  case  the 
court  does  simply  what  the  mortgagee  would  be  bound  in  conscience 
to  do  himself,  if  he  could,  when  it  treats  the  purchaser  as  the  assignee 
of  the  mortgage.** 

42.  Applications  and  Qualifications  of  Rule. — It  makes  no  differ- 
ence whether  the  foreclosure  proceedings  are  merely  voidable  on  ac- 
count of  some  irregularity  in  the  procedure,  or  whether  they  are  en- 
tirely void.  In  either  case  the  purchaser  is  subrogated  to  the  rights 
of  the  Uenholder.*'  Neither  does  it  affect  the  purchaser's  right  to 
subrogation  that  the  mortgage  is  discharged  of  record,  the  discharge 
being  made  on  the  assumption  that  the  title  to  the  estate  has  vested 
in  the  purchaser.**  The  rule  extends  to  an  invalid  sale  under  a  power 
contained  in  a  mortgage,  and  if  a  sale  under  the  power  is  subse- 
quently declared  void  for  any  irregularity,  a  purchaser  who  has  paid 
the  purchase  money  is  subrogated  to  Uie  rights  of  the  mortgagee 
under  the  mortgage,  which  is  regarded  as  assigned  to  him.**  Of 
course  the  deed  given  by  the  mortgagee  under  a  void  sale  may  contain 
language  which  wiU  amount  to  a  legal  as  well  as  an  equitable  as- 
signment; but  the  doctrine  is,  that  even  without  such  language,  the 
purchaser  who  has  paid  the  purchase  money  is  entitled  to  be  regarded 
in  equity  as  if  he  were  the  assignee  of  the  mortgage.**  Likewise  the 
right  has  been  upheld  as  to  the  purchaser  at  an  invaUd  foreclosure 
sale  under  a  purchase  money  lien,  at  an  invalid  sale  under  a  deed  of 
trust,  and  in  the  case  of  an  invalid  foreclosure  sale  under  a  mortgage 
of  lands  securing  a  loan  from  public  school  funds.*"  The  right  of  a 
purchaser  at  a  foreclosure  sale  to  subrogaiion  has  also  been  upheld 
where  the  proceeding  turned  out  to  be  invahd  because  of  a  defect  of 
parties.*'     Where  there  is  no  enforceable  hen  against  the  property 

11.  Brewer  v.  Nash,  16  R.  I.  458, 17  867,  27  A.  8.  E.  748;  Givim  v.  Car- 
Atl.  857,  27  A.  S.  R.  749.  roU,  40  S.  C.  413,  18  S.  E.  1030,  42  A. 

Note:  Ann  Cas.  1917D  577.  S.  R.  889;  QxifEkn  v.  Griflln,  75  S.  C. 

12.  Crystal    River   Lumber    Co.    v.  249,  55  S.  E.  317,  U7  A,  S.  R.  899. 
Knight  Turpentine  Co.,  69  Fla.  288,       Note:  Ann.  Cas.  1917D  579. 

67  So.  974,  Ann.  Cas.  1917D  574  and  15.  Brewer  v.  Nash,  16  R.  I.  458,  17 

note;  Key  Wert  Co.  v.  Porter,  63  Fla.  Atl.  857,  27  A.  S.  R.  749. 

448,  Ann.  Cas.  1914A  173,  58  So.  599.  16.  Note:  Ann.  Cas.  1917D  578. 

13.  Brewer  v.  Nash,  16  R.  I.  458,  17.  Boggs  v.  Fowler,  16  Cal.  559,  76 
17  Atl.  857,  27  A.  S.  R.  749.  Am.  Dec.  561;  MoCague  v.  Eller,  77 

Note:  Ann.  Cas.  1917D  577.  Neb.  531,  110  N.  W.  318,  124  Am.  St. 

14.  Dutcher  v.  Hobby,  86  Ga.  198,  Rep.  863;  Frische  v.  Kramer,  16  Ohio 
12  S.  E.  356,  22  A.  S.  R.  444,  10  125,  47  Am.  Dee.  368;  Stark  v.  Brown, 
L.R.A.  472;  Niles  v.  Ransford,  1  12  Wis.  572,  78  Am.  Dec.  762 ;  Crystal 
Mich.  338,  51  AJm.  Dec.  95;  Stewart  River  Lumber  Co.  v.  Knight  Turpen- 
V.  Wheeling,  etc.,  R.  Co.,  53  Ohio  St.  tine  Co.,  69  Fla.  288,  67  So.  974,  Ann, 
151,  41  N.  E.  247,  29  L.R.A.  438;  Cas.  1917D  574  and  not*. 

Br«wer  v.  Nash,  16  R.  L  458,  17  Atl. 
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which  is  attempted  to  be  sold,  the  purchaser  is  not  entitled  to  subro- 
gation, there  being  nothing  on  which  his  right  can  be  based.*'  And 
where  the  amount  paid  by  the  purchaser  at  an  invalid  foreclosure 
sale  is  insufficient  to  satisfy  the  mortgage  debt,  he  will  not  be  entitled 
to  subrogation  for  the  entire  amount  of  the  debt.*'  So  it  seems  that 
where  a  foreclosure  sale  is  invalid  because  of  fraud,  and  the  pur- 
chaser has  knowledge  of  or  participates  in  the  fraud,  he  will  not  be 
subrogated  to  the  righte  of  the  lienholder.** 

43.  Execution  Sale. — The  purchaser  at  a  void  execution  sale  is 
subrogated  to  all  the  rights  of  the  execution  creditor  bringing  about 
the  sale.*  His  equity'  rests,  not  upon  the  want  of  knowledge  as  to 
title  in  the  property,  but  on  the  ground  of  his  having  discharged  a 
judgment  against  the  defendant,  for  which  he  stood  chargeable,  by 
a  purchase,  made  under  the  coercive  process  of  the  law,  and  therefore 
he  has  an  equitable  claim  to  reimbursement  by  the  defendant  in  execu- 
tion.' So  an  attorney  of  the  plaintiff  purchasing  at  an  execution  sale 
that  is  invalid  is  entitled  to  be  subrogated  to  the  lien  of  the  original 
judgment.  And  a  purchaser  at  an  execution  sale  which  was  set  aside 
on  account  of  his  fmud  in  preventing  competition  has  been  allowed  a 
lien,  and  subrogation  to  the  extent  of  the  amount  paid.* 

44.  Administrator's,  Executor's,  or  Guardian's  Sale. — ^A  purchaser 
at  an  invalid  sale  of  a  decedent's  land  for  the  payment  of  debts  is 
entitled  to  be  subrogated,  to  the  extent  that  the  money  paid  by  him 
was  applied  to  the  payment  of  such  debts,  to  the  rights  of  the  cred- 
itors of  the  decedent,  and  to  have  the  amount  due  him  charged  upon 
the  land;  *  but  he  is  subrogated  to  the  rights  of  such  oreditws  only 

18.  Meher  v.  Cole,  50  Ai^.  361,  7  47  Am.  Dec.  623;  Howard  v.  North,  5 
S.  W.  451,  7  Am.  St.  Rep.  101.  Tex.  290,  51  Am.  Dec.  769. 

Note:  Ann.  Cas.  1917D  579.  Notes:  2  A.  S.  R.  330;  99  A.  S.  R. 

19.  Givins  v.  CarroU,  40  S.  C.  413,  528;  21  L.R.A.  48. 

18  S.  E.  1030,  42  A.  S.  R.  889;  GriflBn  2.  Valle  v.  Fleming,  29  Mo.  152,  77 

V.  Griffin,  75  S.  C.  249,  55  S.  E.  317,  Am.  Dec.  557;  Howard  v.  North,  5 

117  A.  S.  R.  899.  Tex.  290,  51  Am.  Dec.  769. 

Note:  Ann.  Cas.  1917D  579.  3.  Bunts  v.  Cole,  7  Blackf.   (Ind.) 

And  see  infra,  par.  71.  265,  41  Am.  Dec.  226. 

20.  Note:    Ann.    Cas.    1917D    580.  Note:  21  L.R.A.  48. 

And  see  supra,  par.  40.  4.  Bond   v.   Montgomery,   56   Aric. 

1.  Equitable  Loan,  etc.,  Co.  v.  Lew-  563,  20  S.  W.  525,  36  A.  S.  R.  119  and 

man,  124  Ga.  190,  52  S.  E.  599,  3  note;   Crippen  v.   Chappel,   35  Kan. 

L.R.A.(N.S.)    879;  Bunts  v.  C<Je,  7  495,  11  Pae.  453,  57  Am.  Rep.  187; 

Blaekf.  (Ind.)  265,  41  Am.  Dee.  226;  McGee  v.  Wallis,  57  Miss.  638,  34  Am. 

Dufour  V.  Camfranc,  11  Mart.  0.  S.  Rep.  484;  Valle  v.  Fleming,  29  Mo. 

(La.)   607,  13  Am.  Dec.  360;  McGee  152,  77  Am.  Deo.  557;   Cunningham 

V.  Wallis,  57  Miss.  638,  34  Am.  Rep.  v.  Anderson,  107  Mo.  371,  17  S.  W. 

484;  Valle  v.  Fleming,  29  Mo.  152,  77  972,  28  A.  S.  R.  417;  Scott  v.  Dunn, 

Am.  Dec.  557;  Berry  v.  Stigall,  253  21  N.  C.  427,  30  Am.  Dec.  174  and 

Mo.  690,  162  S.  W.  126,  Ann.  Cas.  note;  Perry  v.  Adams,  98  N.  C.  167, 

1915C  118,50L.R.A.(N.S.)  489;  Bent-  3  S.  E.  729,  2  A.  S.  R.  326  and  note; 

%  T.  Long,  1  Strob.  Eq.  (S.  C.)  43.  BaUey  ▼.  Bailey,  41  S.  C.  3S7,  19  S. 
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whose  debts  were  paid.*  A  purchaser  in  good  faith  at  an  administra- 
tor's sale,  paying  the  money  without  notice  of  noncompliance  with  the 
statute  which  renders  the  sale  void,  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  whose  debt  has  been  paid  off  with  the  piu:- 
chase  price.*  The  rule  has  also  been  appUed  where  the  sale  was  void 
for  failure  of  the  administrator  to  comply  with  the  statute  in  giving 
a  bond.'  But  a  purchaser  at  a  void  executor's  sale,  with  knowledge 
that  the  land  is  subject  to  a  trust,  and  of  the  want  of  power  of  the  ex- 
ecutor to  sell,  is  not  entitled  to  subrogation  against  the  heirs,  espe- 
cially when  he  has  made  his  payments  to  the  executor  and  trustees, 
who  have  used  the  money  indiscriminately  with  other  moneys  re- 
ceived from  sales  of  personal  property,  and  other  land  for  various 
purposes,'  and  he  is  not  entitled  to  a  Uen  for  the  money  used  to  pay 
debts  or  for  improvements  where  he  had  knowledge  that  the  title  at- 
tempted to  be  conveyed  was  defective,  although  the  owner  may  not 
have  objected  to  the  improvements.*  Where  the  title  of  a  purchaser 
at  an  administrator's  sale  to  pay  debte  which  are  not  liens  on  the  land 
fails  for  want  of  jurisdiction,  he  is  not  entitled  in  equity  to  be  sub- 
rogated to  the  claims  of  creditors  paid  by  the  purchase  money.**  A 
purchaser  at  a  sale  by  a  guardian,  who  pays  the  purchase  money, 
which  is  appropriated  to  the  payment  of  debts  against  the  minor^s 
estate,  is  entitied  to  be  reimbui^ed  for  such  payment  before  the  minor 
can  recover  the  property,  although  the  sale  did  not  pass  the  title.** 

Co-obligors 

45.  Cosureties;  Joint  Debtors. — ^It  has  sometimes  been  said  that 
the  doctrine  of  subrogation  is  not  applicable  between  persons  who  are 
equally  bound,  exc^t  by  virtue  of  contract.  Of  course,  so  long  as 
audi  parties  remain  equally  bound,  the  right  does  not  attach;  but 

E.  669,  728,  44  A.  S.  B.  713;  Hunter  Turner  ▼.  Johnson,  95  Mo.  431,  7  S. 

V.  Hunter,  58  S.  C.  382,  36  S.  E.  734,  W.  570,  6  A.  S.  R.  62;  Capen  v.  Gax- 

79  A.  S.  B.  845  and  note,  63  S.  C.  78,  risen,  193  Mo.  335,  92  S.  W.  368,  5 

41  S.  E.  33,  90  A.  S.  R.  663  and  note;  L.R.A.(N.S.)  838. 

B.emm     v.     Marshall,     6     Humph.       Note:  21  LJt.A.  50. 

(Tenn.)  443,  42  Am.  Deo.  444;  Wil-       7.  Williams  v.  Williams,  3  Smedes 

kins  V.  Owens,  102  Tex.  197,  114  S.  &  M.  (Miss.)  715,  41  Am.  Dec.  636. 

W.  104,  115  S.  W.  1174,  117  S.  W.       Note:  21  L.R.A.  49. 

426, 132  A.  S.  R.  867;  Hudgin  v.  Hud-       8.  Huse  v.  Den,  85  Cal.  390,  24  Pac 

gin,  6  Grat  (Va.)  320,  52  Am.  Deo.  790,  20  A.  S.  R.  232. 

124;  HuU  V.  Hull,  35  W.  Va.  156,  13       Note:  99  A.  S.  R.  530. 

S.  E.  49,  29  A.  S.  R.  800.  9.  Walker  v.  Quigg,  6  Watts  (Pa.) 

Notes:  09  A.  S.  B.  630;  21  L.R.A.  87,  31  Am.  Dec.  452. 
48.  Note:  21  L.R.A.  49. 

6.  Note:  21  L.R.A.  48.  10.  Mautemach  v.   Studt,  249   Dl. 

6.  Davis  V.  Gaines,  104  U.  S.  386,  464,  88  N.  E.  1000,  130  A.  S.  R.  282. 

26  U.  S.  (L.  ed.)  757;  VaJle  v.  Plem-  11.  Faires  v.  Cockerell,  88  Tex.  428, 
ing,  29  Mo.  152,  77  Am.  Dec.  557;  31  S.  W.  190,  639,  28  L.B.A.  628. 
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they  cease  to  bo  equally  bound  when  one  obligor  discharges  an  ob- 
ligation resting  upon  himself  and  his  co-obligor.  Both  are  bound  to 
the  obligee;  but  inter  se,  each  is  primarily,  not  equally,  liable  for 
his  own  share,  and  secondarily  liable  for  the  share  of  the  other;  and 
when  he  pays  the  share  of  such  other,  all  the  conditions  essential  for 
the  application  of  the  doctrine  arise.**  The  equity  of  subrogation  is 
one  eminently  calculated  to  do  exact  justice  between  persons  who  are 
bound  for  the  performance  of  the  same  duty  or  obligation,  and  is  one, 
therefore,  which  is  much  encouraged  and  protected.**  So  it  is  gen- 
erally held  that  one  surety  who  pays  the  common  debt  is  entitled  to 
be  subrogated  to  all  rights  and  remedies  of  the  creditor,  as  against 
his  cosureties,  in  precisely  the  same  manner  as  against  the  principal 
debtor.**  A  surety  is  entitled  to  share  the  benefit  of  any  security 
which  his  cosurety  has  taken  from  the  principal,  for  his  own  indem- 
nity against  loss,  before  being  damnified.  And  where  a  surety  takes 
security  to  inctemnify  him  generally  against  loss  on  several  demands 
upon  which  he  is  surety  with  different  cosureties,  it  should  be  ap- 
portioned among  all  the  demands.*'  A  joint  judgment  debtor  pay- 
ing the  whole  debt  under  an  express  agreement  with  the  creditor  that 
such  payment  is  not  to  be  deemed  a  satisfaction  of  the  judgment,  but 
that  such  debtor  shall  have  the  right  to  enforce  the  same  against  his 
codebtors,  is  entitled  to  be  subrogated  to  the  creditor's  rights  for  the 
purpose  of  obtaining  contribution  from  such  codebtors.**  Accord- 
ing to  the  rule  laid  down  by  some  courts  suretyship  will  never  be  pre- 
sumed, and  where  a  judgment  is  joint  those  against  whom  it  is 
rendered  are  all  to  be  regarded  as  principals,  and  persons  dealing 
with  land  upon  which  a  judgment  so  taken  is  a  lien  may  proceed 
upon  that  presumption  until  they  have  notice  to  the  contrary. 
Thus  it  has  been  held  that  sureties  against  whom,  jointly  with  their 
principal,  a  judgment  is  entered  without  any  issue  or  adjudication  of 
sujetyship,  cannot,  on  payment  of  the  judgment,  claim  to  be  subro- 
gated to  the  judgment  creditor's  right  to  redeem  from  a  foreclosure 
to  which  he  was  not  made  a  party,  where  they,  with  knowledge  of  the 

12.  New    Bedford     Sav.    Inst.    v.  Am.  Dec.  207;  Hosier's  Appeal,  56  Pa. 
■Hathaway,  134  Mass.  69,  46  Am.  Rep.   St  76,  93  Am.  Dec.  783;  Pace  v.  Pace, 

289;  Sands  v.  Durham,  98  Va.  392,  99  95  Va.  792,  30  S.  E.  361,  44  L.KA. 

Va.  263,  36  S.  E.  472,  38  S.  E.  145,  86  459;  Sands  v.  Durham,  98  Va.  392,  99 

A.  S.  R.  884,  54  L.R.A.  614.  Va.  263,  36  S.  E.  472,  38  S.  E.  145, 

Note:  99  A.  S.  R.  531.  86  A.  S.  R.  884,  54  L.R.A-  614;  Gooch 

13.  Brown  v.  Harding,  170  N.  Car.  v.  Gooch,  70  W.  Va.  38,  73  S.  E.  56, 
253,  86  S.  E.  1010,  Ann.  Gas.  1917C  37  L.R.A.(N.S.)  930. 

548.  Notes:  99  A.  S.  R.  531,  533;  68 

14.  United  States  v.  Ryder,  110  U.  L.R.A.  521,  553. 

5.  729,  4  S.  Ct.  196,  28  U.  S.  (L.  ed.)  16.  Brown  v.  Ray,  18  N.  H.  102,  45 
308;  New  Bedford  Sav.  Inst.  v.  Hatha-  Am.  Dec.  36L 

way,  134  Mass.  69,  45  Am.  Rep.  289;  16.  Morris  v.  Evans,  2  T.  B.  Hon. 
Edeerly  v.  Emerson,  23  N.  H.  555,  55   (Ky.)  84,  36  Am.  Deo.  591. 
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facts,  have  allowed  the  purchaser  at  foreclosure  sale  to  make  valuable 
improvements  on  the  property.*' 

46.  Cotenants. — ^It  is  a  general  rule  that  where  a  tenant  in  com- 
mon pays  off  an  incumbrance  on  the  common  estate,  equity  will  con- 
sider the  incumbrance  as  still  existing  in  order  to  enforce  contribu- 
tion from  the  cotenant,  or  as  extinguished,  according  to  the  justice 
of  the  case.  Generally  as  between  tenants  in  common  of  an  estate 
bound  by  a  joint  lien,  the  part  of  each  is  held  liable  to  contribute  only 
its  proportion  toward  the  discharge  of  the  common  burden,  and  be- 
yond tills  is  regarded  as  the  surety  for  the  remaining  part,  and  if 
the  part  of  pne  is  called  on  to  pay  more  than  its  proportion,  the  ten- 
ant thus  paying  the  excess  is  entitled  to  stand  in  the  place  of  the  sat- 
isfied creditor  to  the  extent  of  the  excess  which  ought  to  have  been 
paid  out  of  the  other  share.*^  So  it  is  well  settied  that  a  tenant  in 
common  of  mortgaged  premises  has  the  right  to  pay  off  the  debt  and 
redeem  the  premisses,  and  thereupon  to  be  subrogated  to  the  rights  of 
the  mortgagee  and  to  enforce  the  mortgage  against  the  other  coten- 
ants  to  the  extent  of  their  liability  under  the  mortgage.**  Likewise 
a  cotenant  who  has  paid  more  than  bis  share  toward  the  satisfaction 
of  a  mortgage  on  the  property  is  to  that  extent  subrogated  to  the 
rights  of  the  mortgagee.*"  The  cotenant  redeeming  becomes,  in 
effect,  the  assignee  of  the  mortgagee,  for  the  purpose  of  enabling  him 
to  obtain  the  whole  title  to  the  land,  if  the  other  owners  decline  to 
contribute  their  respective  shares  towards  the  removal  of  the  incum- 
brance.^ Where  a  mortgage  given  by  tenants  in  common  is,  by  an 
assignee  thereof,  satisfied  by  foreclosure  against  the  share  of  one  of 
the  cotenants,  the  tenant  whose  undivided  interest  is  thus  subjected  is 
«Dtitied,  for  the  purpose  of  enforcing  contribution,  to  be  subrogated 

17.  ThMuas  V.  Stewart,  117.  Lid.  50,  v.  McMahon,  115  Md.  195,  80  Atl.  695, 
18  N.  E.  505, 1  L.R.A.  n5.  Ann.  Cas.  1912C  1260  and  note;  Dun- 

18.  See  Cotenancy,  vol.  7,  p.  868  et  can  v.  Drury,  9  Pa.  St.  332,  49  Am. 
seq.  Dec.  565:  Haverford  Loan,  etc.,  Ass'o 

19.  Dowdy  V.  Blake,  50  Ark.  205,  v.  Philadelphia  F.  Ass'n,  180  Pa.  St. 
6  S.  W.  897,  7  A.  S.  R.  88;  Philips  v.  522,  37  Atl.  179,  57  A.  S.  R.  657  and 
Colvin,  114  Ark.  14,  169  S.  W.  316,  note;  Sprowls  v.  Sprowls,.  34  S.  D. 
L.R.A.1915E  875;  Ramberg  v.  Wahl-  140,  147  N.  W.  645,  Ann.  Cas.  1917A 
Strom,  140  111.  182,  29  N.  E.  727,  33  830  and  note;  Hubbard  v.  Ascutney 
A.  S.  R.  227;  Rippi  v.  Badger,  125  la.  Mill  Dam  Co.,  20  Vt.  402,  50  Am.  Dec. 
725,  101  N.  W.  642,  106  A.  S.  R.  336;  41. 

Ft.  Jeflferson  Imp.  Co.  v.  Dnpoyster,       Notes:  99  A.  S.  R.  532;  8  L.R.A. 

112  Ky.  792,  66  S.  W.  1048,  2  L.R.A.    (N.S.)  559;  10  Ann.  Cas.  282;  Ann. 

(N.S.)  263;  Watkins  v.  Eaton,  30  Me.  Cas.  1912C  1264. 

529,  50  Am.  Dec.  637;  American  Bond-       20.  Notes:  8  L.R.A.(N.S.)   560;  10 

ing  Co.  V.  National  Mechanics'  Bank,  Ann.  Cas.  282. 

97  Md.  598,  55  Atl.  395,  99  A.  S.  R.       1.  Hubbard  v.  Ascutney  Mill  Dam 

466  and  note;  Parsons  v.  Urie,  104  Co.,  20  Vt.  402,  60  Am.  Dec.  4L    And 

Md.  238,  64  Atl.  927, 10  Ann.  Cas.  278  see  Cotenancy,  voL  7,  p.  868. 

and  note,  8  L.R.A.(N.S.)  559;  Hogan 
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to  the  rights  of  the  original  mortgagee  as  against  a  subsequent 
mortgagee  of  the  interest  of  his  cotenant.'  So  it  is  held  that  the 
owner  of  a  half  interest  in  a  parcel  of  real  estate  has  a  right  to  tender 
the  amount  due  on  a  mortgage  on  the  other  half  interest,  and  be  sub- 
rogated to  the  rights  of  the  mortgagee,  and  intervene  in  the  fore- 
closure suit.*  If  a  cotenant  expends  money  in  making  improvements 
on  the  common  estate,  at  the  request  of  his  cotenants  and  for  their 
benefit,  he  is  entitled  to  a  lien  therefor  upon  the  shares  of  such  co- 
tenants.  So  if  a  third  person  lends  money  to  a  cotenant,  to  be  ex- 
pended in  making  permanent  improvements  on  the  common  estate 
at  the  request  of  the  other  cotenants,  and  such  improvements  are  made, 
the  lender  is  subrogated  to  the  rights  of  the  borrowing  cotenant  and 
is  entitled  to  a  lien  on  the  property  for  the  amount  so  expended.*  The 
mle  that  the  discharge  or  release  of  a  lien  is  not  necessarily  control- 
ling as  to  the  right  to  subrogation  applies  to  cases  where  a  mortgage 
or  other  lien  is  paid  by  a  cotenant  and  discharged  or  satisfied,*  but 
the  fact  that  a  bond  and  mortgage  had  been  canceled  instead  of  having 
been  delivered  uncanceled  to  the  cotenant  paying  off  the  incumbrance 
is  substantial  evidence  of  a  design  to  extinguish  the  instruments  en- 
tirely." An  exception  to  the  general  rule  arises  where  the  party 
against  whom  the  benefit  of  subrogation  is  claimed  is  not  primarily 
liable  for  the  debt  rejw«sented  by  the  incumbrance.*  And  where 
one  of  two  cotenants  purchases  a  mortgage  given  by  a  prior  owner 
and  proceeds  to  foreclose  the  same,  the  otiier  is  not  entitled  on  ten- 
dering the  amount  due  on  the  mortgage  to  an  assignment  unlees  he 
can  present  sufficient  legal  or  equitable  grounds  for  such  relief.^ 

47.  Partners. — One  partner  who  pays  firm  debts  with  his  individ- 
ual means  does  not  become  subrogated  to  the  rights  of  the  creditors 
whose  debts  he  pays,  so  as  to  come  into  competition  with  other  firm 
creditors,  but  has  merely  the  right  to  bring  such  payments  into  his 
accounts.*  The  reason  why  subrogation  is  not  allowed  to  one  part- 
ner as  against  his  copartner  is  because  as  between  them  there  is 
no  obligation  to  pay  the  debt  resting  upon  one  superior  to  that  which 
rests  upon  the  other;  the  one  is  not  primarily  and  the  oth»  second- 
arily liable.*"  So  a  firm  creditor  who  receives  from  one  partner  leas 
than  the  full  sunount  of  the  debt  in  compromise  cannot  authorize 

2.  Sprowb  V.  Sprowls,  34  S.  D.  140,  8.  Note:  Ann.  Gas.  1914B  571. 
147  N.  W.  645,  Ann.  Cas.  1917A  830  9.  Lyons  v.  Murray,  95  Mo.  23,  8 
and  note.  S.  W.  170,  6  A.  S.  R,  17;  Sands  \. 

3.  Murray  v.  O'Brien,  56  Wash.  361,  Durham,  98  Va.  392,  99  Va.  263,  36 
105  Pac.  840,  28  L.R.A.(N.S.)  998.  S.  E.  472,  38  S.  E.  145,  86  A.  S.  R. 

4.  Williams  v.  Harlan,  88  Md.  1,  41  884,  54  L.R.A.  614  and  note. 
Atl.  51,  71'  A.  S.  R.  394.  Note:   54   LJl.A.   616. 

5.  Note:  10  Ann.  Gas.  282.  10.  Sands  v.  Durham,  98  Ya.  392, 

6.  Note:  10  Ann.  Gas.  283.  99  Va.  263, 36  S.  E.  472,  38  S.  E.  146, 

7.  Notes:   8  L.R.A.(N.S.)   561;  10  86  A.  S.  R.  884.  54  L.BJL  fil4 
Ann.  Gas.  283. 
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ibe  partner  paying  the  same  to  keep  the  debt  against  the  firm  alive 
and  enforce  it  by  action  in  such  creditor's  name  against  the  other 
partner.**  But  partners  in  business  are  in  a  sense  tenants  in  common 
as  to  the  partnership  property,  and  a  partner  who  pays  off  a  mortgage 
on  the  partnership  property  may  keep  the  mortgage  alive  for  his 
own  security  against  his  copartner.*'  While  there  is  a  conflict  in  the 
authorities  as  to  the  right  of  subrogation  where  a  partner  pays  a 
firm  debt  after  dissolution  of  the  firm,  the  weight  of  authority  sup- 
ports the  rule  that  when  the  partnership  has  been  dissolved  by  death 
of  one  partner  or  otherwise,  and  the  partnership  accounts  have  been 
settled,  and  one  partner,  or  the  estate  of  a  deceased  partner,  there- 
after pays  a  firm  debt,  the  right  of  subrogation  exists.*'  If  a  partner 
assumes  on  the  dissolution  of  the  firm  the  payment  of  specified  firm 
debts  or  all  such  del^,  the  other  partners  occupy  the  position  of 
sureties  as  tp  them,  and  on  paying  the  debts  are  entitled  to  be  subro- 
gated to  the  righto  of  the  creditotrs  whose  debts  are  paid.**  So  a 
partner  who  retires  from  a  firm,  placing  money  in  the  hands  of  his 
copartner  for  the  purpose  of  paying  a  partnership  debt,  which  the 
copartner  binds  himself  to  pay,  is  entitled  in  equity,  where  the  assum-.' 
ing  copartner  fails  to  pay  the  debt  and  he  ia  compelled  to  pay  it, 
to  be  substituted  to  the  Uen  of  the  creditor's  judgment  against  the 
property  of  the  assuming  partoer.** 

Person  Paying  Tax 

48.  In  Genertl. — ^Doubt  has  been  expressed  in  smne  well  oonsid- 
tited  cases  as  to  whether  a  person  paying  taxes  for  which  anothw  ia 
primarily  liable  can  be  subrogated  to  the  peculiu*  remedies  of  ibe 
state  against  the  dehnquent,**  and,  according  to  some  authorities, 
one  who  has  an  interest  to  protect  cannot  on  paying  a  tax  be  subro- 
gated to  the  rights  of  the  state  in  the  absence  of  a  statute  expressly 
authorizing  it.*^  But  even  courte  adopting  this  view  hold  that  a 
htm  in  his  favwr  arises  in  equity  which  will  proieet  him  under  proper 

11.  Le  Page  ▼.  McCrea,  1  Wend,  and  note. 

(N.  T.)  164,  19  Am.  Dec  469.  Notes:  64  L.R.A.   620;   9  L.RJL. 

Note:  54  L.R.A.  615.  (N.S.)  117. 

12.  Notes:  8  L.R.A.  (N.S.)  560;  10  15.  Notes:  54  L.R.A.  620;  9  L.R.A. 
Ann.  Cas.  283.  (N.S.)   117. 

18.  Rowlett  ▼.  Grieve,  8  Mart  0.  S.  16.  Mercantile  Trust  Co.  v.  Hart, 
(La.)  483,  13  Am.  Dec.  296;  Sands  76  Fed.  673,  40  U.  S.  App.  659,  22  C. 
V.  Durham,  98  Va.  392,  99  Va.  263,  36  C.  A.  473,  35  L.R.A.  352;  Preston  v. 
S.  E.  472,  38  S.  E.  145,  86  A.  S.  R.  Wright,  81  Me.  306,  17  Atl.  128,  10 
884,  54  L.EJ..  614  and  note.  A.  S.  R.  257. 

Notes:  99  A.  S.  R.  532;  68  L.BjL  Notes:  99  A.  S.  R.  498;  17  Ann. 
650.  Cas.  1134. 

14.  Sands  v.  Durham,  98  Vs.  392,      17.  Notes:  99  A.  S.  R.  409;  L.R.A. 
99  Va.  263,  36  S.  E.  472,  38  S.  E.  1915D  699;  17  Ann.  Cas.  1134. 
145,  86  A.  S.  R.  884,  54  L.RA.  614 
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circumstances."  It  is  generally  considered  that  there  is  nothing  in 
the  nature  of  a  lien  for  taxes  or  assessments  or  in  the  fact  that  such 
a  lien  exists  in  favor  of  a  sovereign  taxing  power  to  prevent  the  ap- 
plication of  the  equitable  doctrine  of  subrogation,  in  a  case  where 
subrogation  would  otherwise  be  proper,*'  and  the  rule  supported  by 
the  great  weight  of  authority  is,  that  one  who,  for  the  protection 
of  his  own  property,  is  compelled  to  pay  taxes  or  assessments  to  which 
he  is  a  stranger,  and  for  the  payment  of  which  another  is  legally  or 
equitably  bound,  becomes  entitled  by  way  of  subrogation  to  the  biene- 
fit  of  the  lien  held  by  the  state  for  the  payment  of  the  taxes  or 
assessments.*"  In  some  jurisdictions  subrogation  is  allowed  where 
payment  is  made  under  a  mistake  as  to  ownership,'*  though  this 
doctrine  is  denied  by  the  federal  supreme  court*  And  in  some  states 
there  are  statutes  which  provide  in  effect  that  a  lienholder,  or  the 
occupant  or  tenant  of  land,  or  the  bailee  or  person  in  possession  of 
personal  property,  may  pay  the  tax  which  the  owner  ou^t  to  pay, 
and  recover  from  the  owner,  and  that  he  shall  have  a  Uen  on  the 
property  taxed  to  secure  the  payment  thereof.'  By  the  charter  of 
Jersey  City,  taxes  and  water  rents  are  made  liens  oa  real  estate  para* 
mount  to  mortgages.  But  the  plain  intent  of  that  charter  is  to  make 
them  a  primary  charge  on  the  owner's  interest  in  the  land.  This  ap- 
pears from  the  mode  presented  for  their  enforcement,  which  js  by  a 
sale  of  the  land  subject  to  a  right  of  redemption.  A  mortgagee  has 
that  right  and  retains  it  until  the  expiration  of  a  six  months'  notice 
from  the  purchaser.  When  the  mortgagee  ledeems  it  is  ezf^cesly 
provided  that  the  money  paid,  with  interest,  shall  be  a  Uen  on  the 
lands,  and  on  a  foreclosure  shall  be  directed  to  be  made  out  of  the 
same.  From  these  provisions  it  is  obvious  that  when  taxes  are  paid 
by  owners,  the  lien  of  them  must  be  discharged  as  effectually  as  if 
the  interest  or  part  of  the  principal  of  the  mortgage  were  thus  paid.   A 

18.  Note:  17  Ann.  Caa.  1134.  Title  Guarantee,  etc.,  Co.  t.  Haven, 

19.  Title  Guarantee,  etc.,  Co.  v.  196  N.  Y.  487,  89  N.  E,  1082,  1085, 17 
Haven,  196  N.  Y.  487,  89  N.  E.  1082,  Ann.  Cas.  1131  and  note,  25  L.E.A, 
1085,  17  Ann.  Caa.  1131  and  note,  25   (N.S.)  1308. 

L.R.A.(N.S.)  1308.  Notes:  99  A.  S.  B.  498;  17  Ann. 

Note:  Ann.  Cas.  1912B  751.  Cas.  1134. 

20.  Northern  Invest.  Co.  v.  Frey  21.  Gibson  v.  Western,  etc.,  L.  Ins. 
Real  Estate,  etc.,  Co.,  33  Colo.  480,  81  Co.,  161  Ky.  810,  171  S.  W.  390, 
Pac.  300, 108  A.  S.  R.  104;  Bibbins  v.  L.R.A1915D  697  (stating  this  to  be 
Clark,  90  la.  230,  57  N>  W.  884,  59  N.  the  rule  in  some  states). 

W.    290,   29   L.R.A.   278;   Gibson   v.  Notes:    17   Ann.   Cas.    1136;   Ann. 

Western,  etc.,  L.  Ins.  Co.,  161  Ky.  810,  Cas.  1912B  753. 

171    S.    W.   390,   L.R_A..1915D    697;  1.  Iowa    Homestead    Co.    v.    Des 

Equitable  Trust  Co.  v.   Kelsey,  209  Moines  Val.  R.  Co.,  17  Wall.  153,  21 

Mass.  416,  95  N.  E.  850,  Ann.  Cas.  U.  S.  (L.  ed.)  622. 

1912B   750   and  note;  New  England  2.  Gibson  v.  Western,  etc.,  L.  Ins. 

Loan,  etc.,  Co.  v.  Robinson,  56  Neb.  Co.,  161  Ky.   810,  171  S.   W.  390, 

50,  76  N.  W.  415,  71  A.  S.  R.  657;  L.R.A.1915D  697. 
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like  result  must  follow  from  a  like  payment  made  on  behalf  of  the 
owner,  which  appears  to  be  made  by  him.'  Provision  is  also  some- 
times made  by  statute  that  the  purchaser  of  property  at  an  invalid 
tax  sale  shall  have  a  lien  on  the  property  for  the  amount  of  taxes 
and  costs  paid  by  him,  and  for  which  the  property  is  liable.*  A  stat- 
ute permitting  the  holder  of  a  mortgage  to  pay  taxes  assessed 
against  the  mortgaged  land,  and  making  the  receipt  of  the  county 
treasurer  an  additional  lien  on  the  land  to  be  collected  as  part  of  the 
mortgage  debt,  does  not  prevent  a  recovery  on  common  law  principles 
by  a  mortgagee  who  has  paid  such  taxes,  but  whose  mortgage  has  lost 
its  lien.* 

49.  Volunteer. — ^A  person  who  voluntarily  pays  taxes  assessed  on 
the  lands  of  another  in  which  he  has  no  interest  to  protect  will  not 
be  subrogated  to  the  lien  of  the  government,  in  the  absence  of  an 
agreement  for  subrogation.*  Thus  a  person  advancing  money  to  an 
owner  of  land  for  the  payment  of  a  tax  or  assessment  against  the  land 
is  not  entitled  to  subrogation  to  the  lien  of  the  tax  or  asBessment.^ 
And  one  whose  money  is  wrongfully  appropriated  by  a  tenant  in 
common  to  the  payment  of  taxes  on  the  common  property  is  not  en- 
titled  to  subrogation  to  the  right  of  t)ie  tenant  to  comp^  ocntribu- 
tion  from  his  cotenants.^  A  tax  ccdlector  who  has  voluntarily  paid 
or  advanced  funds  to  pay  the  taxes  of  a  delinquent  is  not  entitled  to 
subrogation.'  And  it  has  been  held  that  a  county  treaauxer  who 
received  checks  for  taxes  required  to  be  paid  in  cash,  and  thereupon 
paid  over  the  amount  to  the  state,  city,  or  board  of  education,  made 
such  paymrait  voluntarily,  and  is  not  entitled  to  be  subrogated  to  their 
rights  in  the  taxes  paid.*"  A  tax  collector's  right  to  subrogation,  if 
any,  is  subject  to  the  prior  equity  of  lienors.  So  where  a  sheriff  ac- 
counted for,  but  failed  to  collect,  taxes,  when  the  owner  had  per- 
sonal property  on  the  premises  from  which  collection  could  have 
been  made,  it  was  held  that  the  sheriff's  right  of  subrogation,  if  any, 
to  the  lien  of  the  state  for  the  taxes,  was  subject  to  the  prior  equity 
of  a  mortgage,  the  lien  of  which  had  attached  before  the  lien  for 
taxes.** 

8.  Rankin   v.   Coar,  46   N.   J.   Eq.  80  N.  E.  600,  15  L.R.A.(N.S.)   693. 

566,  22  Atl.  177,  11  L.E.A.  661.  9.  Mercantile  Trust  Co.  v.  Hart,  76 

4.  Gibson  v.  Western,  etc.,  L.  Ins.  Fed.  673,  40  U.  S.  App.  559,  22  C.  C. 
Co.,   161   Ky.   810,   171   S.   W.   390,  A.  473,  35  L.R.A.  352. 
L.R.A.19151)  C97.     ,  Notes:  99  A.  S.  R.  498;  17  Ann. 

5.  Note:  Ann.  Cas.  1912B  751.  Cas.  1136;  L.R.A.1915D  701. 

6.  Ferguson  v.  Quinn,  97  Tenn.  46,  10.  Mercantile  Trust  Co.  v.  Hart,  76 
36  S.  W.  576,  38  L.R.A.  688.  Fed.  673,  40  U.  S.  App.  559,  22  C. 

Notes:    17   Ana.    Caa.   1136;    Ann.  C.  A.  473,  35  L.R.A.  352. 

Cas.  1912B  753.  Note:  L.R.A.1915D  701. 

And  see  supra,  par.  11.  11.  Allen  v.  Perrine,  103  Ky.  516, 

7.  Note:  17  Ann.  Cas.  1136.  45  6.  W.  500, '41  L.R.A.  351. 

8.  Foote  v.  Cotting,  195  Mass.  55, 
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50.  Vendor  and  Vendee;  Lessor  and  Lessee;  Purchaser  at  Void 
Judicial  Sale. — The  right  of  one  who  has  an  interest  in  property, 
and  who,  in  order  to  protect  that  interest,  is  compelled  to  pay  the 
taxes  thereon,  to  subrogation  applies  in  favor  of  a  vendor  of  land 
who  pays  taxes  for  which  the  vendee  is  liable  under  the  contract  of 
sale.**  On  the  other  hand  where  a  vendee,  as  part  of  the  purchase 
money,  pays  to  the  vendor  the  amount  of  outstanding  taxes  on  the 
land,  there  is  an  implied  promise  by  the  vendor  to  pay  such  taxes, 
and  on  his  refusal  to  do  so  and  on  payment  by  the  vendee,  the  vendee 
is  entitled  to  reimbursement  from  the  vendor  to  the  amount  so 
paid.**  So  where  the  lessee  of  property  stipulates  to  pay  all  taxes  as 
they  become  due,  and  fails  to  do  so,  the  lessor  is  on  payment  of  such 
taxes  entitled  to  subrogation  as  against  the  lessee.**  A  purchaser  at 
a  mortgage  foreclosure  sale  is  entitled  to  be  subrogated  to  the  rights 
of  the  state  where  he  has  redeemed  the  land  purchased  by  him  from 
tax  sales.**  And  whwe  a  foreclosure  sale  is  void  so  that  the  pur- 
chaser acquires  no  title,  he  is  nevertheless  entitled  to  a  lien  on  the 
property  (ot  the  amount  of  taxes  against  the  property  subeequently 
paid  by  faim.**  But  where  one  who  purchases  at  a  judicial  sale  is 
under  no  obUgation  to  pay  a  tax,  but  has  a  right  to  demand  that  the 
taxes  be  paid  before  he  complies  with  fads  bid,  he  is  not  entitled  to 
subrogation  on  paying  the  tax.''  It  has  been  held  tiiat  a  purchaser 
at  a  void  tax  sale  is,  as  to  the  amounts  paid  by  him  upon  his  purchase 
and  for  subsequent  taxes,  subrogated  to  the  lien  (^  the  state  or  mu- 
nicipality.** On  the  other  hand  there  are  dedsiosts  to  the  effect  that 
as  subrogation  contemplates  the  existence  at  a  Uen  to  which  some 
other  person  succeeds  by  reason  of  having  procured  an  interest  in  the 
property,  and  as  the  lien  must  be  an  existing  one  which  .its  holdw 
could  have  enforced  at  the  time  of  the  ttaoafec  of  interest,  in  the  ab- 
sence of  a  statute,  a  purchaser  at  a  tax  sale  cannot,  apon  failure  of  his 
lien,  recover  the  amount  expended  for  taxes  from  the  city  levying 
the  same.*' 

51.  Mortgagor  and  Mortgagee.— It  has  frequently  been  held  that 
where  a  mortgagee  has  paid  taxes  which  it  was  the  duty  of  the  mort- 
gagor to  pay,  the  mortgagee  is  thereby  sul^rogated  to  the  ri^ts  of 

12.  Oibflon  t.  Western,  etc.,  L.  Ins.  Real  Estate,  etc.,  Co.,  33  Goto.  480, 

Co.,  161   Ky.   810,   171   S.  W.   390,  81  Pac.  300,  108  A.  S.  R.  104. 

L.R.A.1915D  697.  Note:  17  Ann.  Cas.  1137. 

Note:  17  Ann.  Cas.  1135.  16.  Note:  Ann.'  Cas.  1912B  752. 

15.  Notes:  17  Ann.  Cas.  1136;  Ann.  17.  Montgomery  v.  Charlestown,  99 
Caa.  1912B  752.  Fed.  825,  40  C.  C.  A.  108,  48  L.RA. 

14.  Gibson  v.  Western,  etc.,  L.  Ins.  503. 

Co.,   161   Ky.  810,  171   S.  W.  390,  18.  Note:  99  A.  S.  B.  530. 

L.R.A.1915D  697.  19.  Barkley  v.  Lincoln,  82  Neb.  181, 

Note:  17  Ann.  Cas.  1136.  117  N.  W.  398,  130  A.  S.  E.  650,  18 

16.  Northern   Invest.    Co.   v.    Frey  L.R.A.(N.S.)  392. 
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the  state  which  had  a  lien  on  the  land  for  taxes.**  So  one  who  in 
good  faith  pays  taxes  on  property  with  the  intention  of  protecting 
a  lien  thereon  is  entitled  to  be  subrogated  to  the  Uen  of  the  state  or 
municipality,  although  the  lien  supposed  to  exist  and  for  the  protec- 
tion of  which  the  person  pays  the  teuces  does  not  in  fact  exist.^  Like- 
wise a  subsequent  mortgagee  who  pays  taxes  in  good  faith  to  protect 
his  lien  is  entitled,  on  his  mortgage  being  defeated  by  prior  incum- 
brances, to  have  the  taxes  so  paid  declared  a  lien  on  the  property.' 
But  one  who  holds  a  lien  on  part  of  his  debtor's  property  oannot  pay 
all  the  taxes  of  his  debtor  and  be  subrogated  to  t^e  lien  of  the  com- 
monwealth on  the  property  of  the  debtor  on  which  he  has  no  lieqs.' 
52.  Conventioiul  Sttbrogation. — ^A  tax  is  not  a  debt  in  the  ordinary 
sense  of  the  word,  and  is  not  therefore  sabjeot  to  the  control  of  the 
parties.*  And  it  has  been  held  that  in  the  absMice  of  a  statute 
authorizing  it  a  stranger  who  has  no  interest  to  protect  is  not  enti- 
tled to  subrogation  where  he  pays  taxes  under  a  mere  agreemoit  with 
the  owner  that  he  is  to  be  subrogated.  The  machinery  for  collect- 
ing taxes  may  not  be  turned  over  to  an  entire  stranger  in  interest 
under  and  by  virtue  of  a  contract  made  with  the  owner  of  the 
property;  sound  public  policy  forbids  it*  Powers  intended  to  be 
exercised  by  public  ofificers  would  be  conferred  on  private  individuals. 
Not  only  so,  but  mortgagees  and  other  lienholders  would  be  fre- 
quently placed  at  a  great  disadvantage.  They  might  go  on  for  years 
in  the  belief  that  the  taxes  had  been  regularly  paid  by  the  owner, 
only  to  find  that  they  had  been  paid  by  a  stranger  who  was  asserting 
a  lien  on  the  land  in  an  amount  sufficient  practically  to  destroy  the 
value  of  their  security.*  But  although  subrogation  to  the  rights  of  . 
the  public  of  one  voluntarily  advancing  money  to  pay  the  tax  on 
property  in  which  he  had  and  claimed  no  interest  has  been  generally 

20.  Gibson  v.  Western,  etc.,  L.  Ins.  64  Pac.  923,  87  A.  8.  B.  742. 

Co.,   161  Ky.   810,   171   S.   W.   390,  Note:  17  Ann.  Cas.  1134. 

L.R.A.1915D  697;  New  England  Loan,  3.  Allot  v.  Peirine,  103  Ky.  616,  46 

etc.,  Co.  V.  Robinson,  56  Neb.  50,  76  S.  W.  500,  41  L.R.A.  351. 

N.  W.  416,  71  A.  8.  R.  657;  Siden-  Note:  17  Ann.  Cas.  1136. 

berg  V.  Ely,  90  N.  Y.  257,  43  Am.  Rep.  4.  Gibson  v.  Western,  etc.,  L.  Ins. 

163;    Title    Guarantee,    etc.,    Co.    v.  Co.,   161   Ky.   810,   171   8.   W.   390, 

Haven,  196  N.  Y.  487,  89  N.  E.  1082,  L.R.A.1916D  697.    See  Taxamon. 

1085,  17  Ann.  Cas.  1131  and  note,  25  5.  Hersick  v.  Hartford,  etc.,  R.  Co., 

L.R.A.(N.S.)   1308;  Fisher  v.  Wood-  76  Conn.  11,  55  Atl.  664, 100  A.  S.  R. 

mff,  25  Wash.  67,  64  Pac.  923,  87  A.  S.  977;  Gibson  v.  Western,  etc.,  L.  Ins. 

R.  742;  Childs  v.  Smith,  51  Wash.  457,  Co.,   161   Ky.   810,   171    8.   W.   390, 

99  Pac.  304>  130  A.  8.  R.  1107.    And  L.R.A.1915D  697  and  note, 

see  MOETGAGBS,  vol.  19,  p.  401  et  seq.  Note:  L.R.A.1915D  698,  701. 

1.  Childs  V.  Smith,  61  Wash.  457,  6.  Gibson  v.  Western,  etc.,  L.  Ins. 

99  Pac.  304,  130  A.  S.  B.  1107.  Co.,   161  Ky.   810,  171   S.  W.   390, 

Note:  17  Ann.  Cas.  1134.  L.R.A.1915D    697.     And    see   snpra, 

2:  Fisher  v.  Woodruff,  25  Wash.  67,  par.  49. 
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denied,  there  are  several  cases  in  which,  under  special  statutes,  the 
right  of  subrogation  has  been  upheld.' 

Miscellaneous  Instances 

53.  Agents;  Indorsers. — ^It  may  be  stated  as  a  general  rule  that  an 
agent  who,  in  the  dlBchaxge  of  his  obligations  to  his  principal,  makes 
good  a  loss  resulting  from  dealings  with  third  persons,  will,  on  satis- 
fying such  loss,  be  subrogated  to  the  rights  of  the  principal  against 
the  party  whose  default  has  been  made  good.^  The  fact  that  ah  agent 
was  negligent  in  causing  loss  to  his  principal  will  not  defeat  his 
right  to  subrogation.'  Thus  where  money  belonging  to  the  principal 
is  stolen  from  the  e^ent,  and  the  latter  in  discharging  his  obligations 
as  agent  pays  the  principal  the  amount  stolen,  he  becomes  legally 
subn^ted  to  the  rights  of  the  principal.^**  So  where  an  agent  is 
liable  to  his  principal  for  Ices  sustained  b^  the  insolvency  of  one 
with  whom  he  deals,  and  is  compelled  to  make  good  the  loss,  the  agent 
is  entitled  to  be  subrogated  to  the  rights  of  his  principal  against  the 
insolvent.^^  An  agent  who  pays  money  out  of  his  own  pocket  to 
protect  tile  estate  of  his  principal  in  his  charge  is  not  a  volunteer  and 
is  entitled  to  all  the  equities  that  his  principal  would  have  been  en- 
titled to'had  he  himself  paid  the  demand.**  An  indorser  who  has 
paid  a  note  is  subrogated  to  the  rights  of  the  holder,  for  a  biU  is  not 
discheurged  and  finally  extinguished  until  paid  by  or  on  behalf  of  the 
acceptor,  nor  a  note  until  paid  by  or  on  behalf  of  the  maker.**  An 
indorser  of  a  promissory  note  may,  at  any  time  after  it  becomes  due, 
pay  the  amount  to  the  legal  holder,  and  at  once  proceed  to  enforce 
it  against  the  maker ;  or  in  case  several  judgments  have  been  obtained 
upon  such  instrument,  against  him  and  the  maker,  he  may  pay  the 
judgment  against  himself,  take  an  assignment  of  that  against  the 
maker,  and  enforce  it  in  his  own  behalf.** 

54.  Public  OfBcers. — ^It  is  the  rule  in  some  jurisdictions  that  where 
a  sheriff  or  constable  pays  a  debt  placed  in  his  hands  for  ccdltetion, 
either  under  legal  compulsion  or  at  the  request  of  the  debtw,  he 

7.  Note:  L.E.A.1915D  703.  13.  Lenox  ▼.  Front,  S  Wheat  620, 

8.  Hou^  V.  ^tna  L.  Ins.  Co.,  57  4  TJ.  S.  (L.  ed.)  449;  Bird  v.  Lonisi- 
111.  318,  11  Am,  Rep.  18;  Fitzpatrick  ana  State  Bank,  93  U.  S.  96,  23  U.  S. 
V.  Letten,  123  La.  748,  49  So.  494,  17  (L.  ed.)  818;  Buffalo  First  Nat  Bank 
Ann.  Gas.  197  and  note.  v.  Wood,  71  N.  Y.  405,  27  Am.  R^. 

9.  Note:  17  Ann.  Cas.  204.  66;   Chrisman  v.  Harmon,  29  Ont 

10.  Fitzpatrick  v.  Letten,  123  La.    (Va.)  404,  26  Am.  Rep.  387. 

748,  49  So.  494, 17  Ann.  Cas.  197.  14.  Folsom  v.  Carli,  6  Minn.  333, 

11.  Note:  17  Ann.  Cas.  904.  80  Am.   Dec.  429.     OenentUy  as  to 

12.  Cuny  v.  Curry,  87  Ky.  667,  9  the  effect  of  payment  by  an  indorser, 
S.  W.  831,  12  A.  S.  R.  504.  see  Bills  and  Notbs,  vol.  3,  p.  1121 

Notes:  99  A.  S.  R.  505;  17  Ann.  et  seq. 
Cas.  204. 
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will  be  subrogated  to  the  rights  of  the  creditor  for  the  purpose  of 
reimbursing  himself.**  An  officer  who  becomes  liable  for  the  amount 
of  a  judgment,  by  reason  of  his  failure  to  discharge  his  official  duty 
under  an  execution  in  his  hands,  may,  upon  the  payment  of  the 
judgment  debt,  be  subrogated  to  the  rights  of  the  judgment  creditor 
as  against  the  defendant  in  execution  ;i*  especially  if  his  liability 
has  been  fixed  by  a  judgment  against  him.*^  In  some  jurisdictions, 
however,  the  doctrine  followed  is  that  if  a  collecting  officer  or  agent, 
on  th«  ground  of  official  negligence,  has  been  subjected,  by  judgment 
of  law,  to  pay  the  amount  of  the  debt  to  the  crechtor,  the  legal  effect 
is  that  by  an  implied  transfer  or  assignment  the  debt  passes  to  the 
officer  or  «^*nt,  who  may  enforce  it  against  the  original  debtor. 
According  to  this  view  to  produce  this  result  two  things  are  indisr 
peneably  necessary:  Ist,  that  the  liability  of  the  officer  in  default 
shall  have  b^n  fixed  by  the  judgment  of  a  tribunal  of  competent 
jurisdictioQ,  «nd  2d;  that  suoh  judgment  'shall  have  been  satisfied. 
It  is  by  force  of  these  two  concurring  facts  that  the  implied  transfer 
of  the  debt  is  effected.**  It  follows,  therefore,  under  this  view,  that 
a  voluntary  payment  by  tiie  officer  in  default  will  have  no  sucli 
effect,**  The  distinction  in  principle  between  the  cases  is  that  ia 
the  one  case  the  money  is  advanced  voluntarily  by  the  officer,  upoa 
the  execution  or  judgment,  and  therefore,  in  the  absence  of  anything 
to  exclude  the  inference,  the  law  will  conclusively  presume  that  it 
waa  so  paid  in  satisfaction  of  the  execution  or  judgment,  and  will 
give  it  diat  effect  But  in  the  other  case  the  payment  is  compulsory, 
and  not  upon  the  original  execution  or  judgment,  but  in  satisfaction 
of  the  recovery  against  the  officer  for  his  own  personal  default;  con- 
sequently, in  the  latter  case  the  original  judgment  is  left  in  full  force, 
and  both  in  fact  and  in  law  remains  unsatisfied.  In  the  one  case 
there  is  a  thing  in  esse,  capable  of  being  transferred ;  but  in  the  other 
case  nothing  remains  to  be  assigned  in  any  mode.'**  In  jurisdictions 
wherein  the  rule  prevails  that  the  payment  of  a  judgment  operates 
as  a  discharge  thereof,  ihe  assignment  must  be  in  the  name  of  a  third 
person.*  It  is  sometimes  provided  by  statute  that  when  a  sheriff  shall 
have  paid  a  judgment  rendered  against  himself  for  his  failure  to 
return  an  execution  according  to  law,  the  original  execution  shall  be 

15.  Wilson  ▼.  White,  82  Aik.  407,  &  M.  (Miss.)  521,  48  Am.  Dec.  724. 
102  S.  W.  201,  12  Ann  Cas.  378  and  18.  Lintz  v.  Thompson,  1  Head, 
note;  Neely  v.  Jones,  16  W.  Ya.  625,   (Tenn.)  466,  73  Am.  Deo.  182. 

37  Am.  Rep.  794.  19.  lintz   v.    Thompscm,    1    Head. 

Notes:  99  A.  S.  R.  506;  12  Ann.   (Tenn.)  466,  73  Am.  Dec  182;  Har- 

Cas.  382.  well  v.  Worsham,  2  HnmpL  (Tenn.) 

16.  Wilson  V.  White,  82  Ark.  407,  524,  37  Am.  Dec.  572. 

102  S.  W.  201,  12  Ann.  Gas.  378  and      20.  Lintz   v.    Thompson,    1    Head, 
note.  (Tenn.)  466,  73  Am.  Dec.  182. 

17.  Allen  v.  Holden,  9  Mass.  133,  6  1.  HeUig  v.  Lemly,  74  N.  C.  250, 
Am.  Dec.  46;  Morris  v.  Lake,  9  Smedes  21  Am.  Rep.  489.    See  infra,  par.  62. 
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vested  in  such  sheriff  for  his  benefit*  In  other  jurisdictions  the  stat- 
utes provide  that,  when  the  sheriff  or  other  officer  shall  have  been 
amerced,  and  shall  not  have  collected  the  amount  of  the  original 
judgment,  he  shall  be  permitted  to  sue  out  an  execution  and  collect 
the  amount  in  the  name  of  the  original  plaintiff.'  In  a  number  of 
states  it  is  held  that  if  a  sheriff,  voluntarily  or  under  compulsion 
because  of  a  failure  to  discharge  his  official  duty,  pays  a  judgment 
or  satisfies  an  execution  placed  in  bis  hands,  he  has  no  remedy  to 
reimburse  himself  by  an  action  upon  the  judgment,  or  by  an  alias 
execution  issuing  thereon,  or  by  an  action  against  the  judgment 
debtor.* 

55.  Persons  Legally  Responsible  for  Loss  or  Injury  Occasioned  by 
Fault  of  Another.— One  who  has  indemnified  another  in  pursuance  of 
his  obligation  so  to  do  succeeds  to,  and  is  entitled  to,  a  cession  of  all 
the  means  of  redress  hel4  by  the  party  indemnified  against  the  party 
who  has  occasioned  the  loss.*  Thus  the  role  is  wdl  settled  in  firs 
insurance  as  well  as  in  marine  insurance,  that  the  insurer,  up<Mi  pay- 
ing to  the  assured  the  amount  of  a  loss  on  the  property  insured,  is 
subrogated  in  a  corresponding  amount  to  the  assured's  right  of  ac- 
tion against  any  other  person  responsible  for  the  less;  this  right  of 
the  insurer  against  such  other  person  not  resting  upon  any  rrfatiea 
of  contract  or  of  privity  between  them,  but  arising  out  of  the  nature 
of  the  contract  of  insurance  as  a  contract  of  indemnity,  derived  from 
the  assured  alone,  and  enforceable  in  his  right  only.*  The  prin- 
ciple of  subrogation  applies  in  favor  of  the  insurer  against  employers' 
liability,  so  as  to  permit  him,  tifter  he  has  paid  a  loss  tor  which  <he 
employer  is  liable,  to  enforce  th-.-  right  of  the  employer  against  one 
primarily  liable  for  the  injury.  The  fact  that  by  statute  an  acticm  for 
wrongful  death  must  be  brought  by  the  personal  representative  for  the 
benefit  of  the  next  of  kin  does  not  prevent  the  subrogation  of  one  who 
has  insured  against  employers'  liability,  and  has  paid  a  death  claim 
because  of  the  negligence  of  one  installing  machinery  in  the  employ- 
er's plant,  to  the  rights  of  the  employer,  and  his  maintenance  of  an 
action  to  recover  from  the  negligent  person  the  loss  which  his  neg- 
ligence caused  to  such  employer.'     Where  a  common  carrier  pays 

2.  Morris  v.  Lake,  9  Smedes  &  IS..       5.  Travelers'  Ins.  Co.  v.  Oreat  Lakes 
(Miss.)  521,  48  Am.  Dec.  724.  Engineering  Works  Co.,  184  Fed.  426, 

Note:  12  Ann.  Cas.  382.  107  C.  C;  A.  20,  36  L.B.A.(N.S.)  60; 

3.  Note:  12  Ann.  Cas.  382.  Regan  v.  New  York,  etc.,  R.  Co.,  60 

4.  Boren  v.  McQehee,  6  Port.  (Ala.)  Conn.  124,  25  Atl.  503,  25  A-  S.  B. 
432,   31   Am.   Dec.   695;   Whittier   v.  306. 

Heminway,  22  Me.  238,  38  Am.  Dec.       6.  See  Insijbance,  vol.  14,  p.  1404 

309;  Reed  v.  Prnyn,  7  Johns.  (N.  T.)  et  seq. 

426,   5   Am.   Dec.    287;    Sherman   v.       7.  Travelers'    Ins.    Co.    v.     Great 

Boyce,  15  Johns.  (N.  T.)  445.  Lakes   Engineering   Works    Co.,   184 

Notes:  99  A.  S.  R.  605;  12  Ann.  Fed.  426,  107  C.  C.  A.  20,  36  L.R.A. 

Cas.  38L  (N.S.)  60. 
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ihe  damages  resulting  to  a  shipper  from  the  injury  to  his  goods  dur- 
ing transportation,  the  carrier  may  recover  from  the  servant  whose 
negligence  caused  their  injury  the  amoimt  paid  to  the  owner  if  it  did 
not  exceed  the  actual  damage.^  And  where  a  bill  of  lading  provided 
that  any  deficiency  in  the  amount  of  the  cargo  deUvered  by  a  third 
person  from  its  elevator  should  be  paid  for  by  the  carrier,  and  any 
excess  in  the  amount  should  be  paid  for  by  the  shipper  to  the  carrier, 
the  carrier  on  paying  the  deficiency  will  be  subrogated  to  the  right 
of  the  shipper  against  the  keeper  of  the  elevator.*  Where  a  munici- 
pality is  compelled  to  pay  damages  for  injuries  resulting  from  a  defect 
or  obstruction  in  a  highway,  it  is  subrogated  to  the  right  of  the  in- 
jured person  against  the  ,one  whose  negligence  caused  the  injury.** 
If,  however,  the  original  injury  was  not  legally  chargeable  against 
the  one  claiming  subrogation,  then  he  can  have  no  right  of  action 
against  the  original  wrongdoer,  even  though  he  was  sued  for  it  and 
a  judgment  was  had  against  him  which  he  paid.  One  who  is  improp- 
erly sued  for  the  wrong  of  another  must  secure  himself  by  a  defense 
against  that  action,  and  not  by  subrogatioii  to  another.** 

•56.  Mortgagor  Paying  Debt  after  Sale  Subject  to  Mortgage. — 
There  are  numerous  decisions  to  the  efifect  that  the  payment  of  a 
mortgage  by  a  mortgagor  after  he  has  sold  his  equity  of  redemption, 
subject  to  the  mortgage,  does  not  in  the  absence  of  such  intention 
extinguish  the  mortgage  as  between  him  and  the  grantee,  as  the 
mortgagor  in  such  case  has  assumed  the  position  of  a  surety  and  as 
such  is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee.** 

8.  Smith  ▼.  Faran,  43  Conn.  244,  759  and  note;  Boohester  v.  Campbell, 
21  Am.  Rep.  647.  And  see  Mastee  123  N.  Y.  405,  25  N.  E.  937,  20  A.  S. 
AND  Servant,  vol.  18,  p.  502.  R.  760,  10  L.B.A.  393;  Grand  Forks 

9.  V^a  Steamship  Co.  v.  ConsoK-  v.  Panlsness,  19  N.  D.  293,  123  N.  W. 
dated  El.  Co.,  75  Minn.  308,  77  N.  W.  878,  40  L.R.A.(N.S.)  1158  and  note; 
973,  43  L.B.A.  843.  Wilhelm    v.    Defiance,    68    Ohio    St. 

10.  Catterlin  v.  Frankfort,  79  Ind.  56,  50  N.  E.  18,  65  A.  S.  R.  745,  40 
547,  41  Am.  Rep.  627;  Anderson  v.  L.R.A.  294;  Astoria  v.  Astoria,  etc., 
Fleming,  160  Ind.  597,  67  N.  E.  443,  River  R.  Co.,  67  Ore.  538,  136  Pao. 
66  L.R.A.  119;  Robertson  v.  Padueah,  645,  49  L.B.A.(N.S.)  404;  Pawtueket 
146  Ky.  188,  142  S.  W.  370,  40  L.R.A.  v.  Bray,  20  R.  I.  17,  37  Atl.  1,  78 
(N.S.)  1153  and  note;  Louisville  v.  A.  S.  R.  837;  Seattle  v.  Puget  Sound 
Louisville  R.  Co.,  156  Ky.  141, 160  S.  Imp.  Co.,  47  Wash.  22,  91  Pac.  255, 
W.  771,  49  L.R.A.(N.S.)  350;  Haiti-  125  A.  S.  R.  884,  14  Ann.  Cas.  1045 
more,  etc.,  R.  Co.  v.  Howard  County  and  note,  12  L.R.A.(N.S.)  949  and 
Com'rs,  111  Md.  176,  73  Atl.  656,  40  note.  And  see  Highways,  vol.  13,  p. 
L.R.A.(N.S.)  1172;  Milford  v.  Hoi-  527  et  seq;  Indemnitt,  vol.  14,  p.  53. 
brook,  9  Allen  (Mass.)  17,  85  Am.  11.  Westchester  v.  Apple,  35  Pa. 
Dec.  735  and  note;  Lowell  v.  Boston,  St.  284,  78  Am.  Dec.  336. 

etc.,  R.  Corp.,  23  Pick.  (Mass.)  24,  12.  Parsons  v.  Urie,  104  Md.  238, 
34  Am.  Dec.  33  and  note;  St.  Joseph  64  Atl.  927, 10  Ann.  Cas.  278,  8  L.R.A. 
V.  Union  R.  Co.,  116  Mo.  636,  22  S.  (N.S.)  559;  Nelson  v.  Brown,  140  Mo. 
W.  794,  38  A.  S.  R.  626;  Littleton  v.  580,  41  S.  W.  960,  62  A.  S.  R.  755; 
Richardson,  34  N.  H.  179,  66  Am.  Dec.  Holies  v.  Beach,  22  N.  J.  L.  680,  S3 
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And  if  the  mortgaged  property  be  sold  at  a  judicial  sale,  subject  to 
the  mortgage,  there  can  be  no  possible  reason  why  the  aame  principle 
should  not  be  applied.  The  purchase  price  is  lessened  by  the  amoiint 
of  the  mortgage,  and  the  purchaser  will  not  be  permitted  in  a  court 
of  equity  thus  to  take  advantage  of  the  mortgagor.*'  So  where  one 
of  two  mortgagors,  having  sold  his  interest  in  the  mortgaged  prem- 
ises to  the  other,  the  latter  assuming  the  mortgage  debt,  is  thereafter 
compelled  to  pay  the  debt  or  any  portion  thereof,  he  will  be  subroga- 
ted to  all  of  the  interests  of  the  mortgagee  in  the  property.** 

57.  Persons  Advancing  Money  to  Pay  Wages  or  Making  Loans 
to  Married  Women  for  Necessaries. — On  the  question  whether  one  who 
pays,  or  advances  money  to  pay,  laborers'  wages  is  entitled  to  be 
subrogated  to  the  right  of  such  laborers  to  the  lien  created  by  statute 
in  their  favor  on  the  property  of  the  employer,  the  determining  fac- 
tor is  whether  the  payment  made  by  tlie  stranger  is  a  loan  to  the 
debtor  through  a  mere  desire  to  aid  him,  or  whether  it  is  made  with 
the  expectation  of  being  substituted  in  the  place  of  the  creditor.** 
It  is  generally  held  that -one  who  lends  mcmey  to  an  employer  to 
enable  him  to  pay  laborers  who,  if  their  wages  should  remain  un- 
paid, would  be  entitled  to  a  lien  therefor,  is  not  entitled  merely  by 
virtue  of  such  loan  or  advance,  to  that  lien  by  equitable  subrogation.** 
On  the  other  hand  if  the  advance  is  made  with  expectation  or  under 
an  agreement  for  substitution,  the  one  advancing  the  money  will  be 
subrogated  to  the  lien  of  the  employees.*'  As  to  whether  one  who 
pays  seamen's  wages  is  entitled  to  be  subrogated  to  the  rights  of  the 
seamen,  the  decisions  are  not  in  harmony.  It  has  been  held  that 
no  right  to  subrogate  in  place  of  the  seamen  is  acquired  by  volun- 
tary advances  made  in  discharge  of  wages,  and  it  is  genersilly  held 
that  an  assignee  of  claims  for  seamen's  wages  has  no  maritime  lien 
for  the  claims,  and  can  have  no  standing  in  a  court  of  admiralty.** 
There  are,  however,  decisions  to  the  efiFect  that  unless  the  assignee  is 
a  sp)eculator,  or  there  is  other  reason  to  question  or  suspect  the  fair- 
ness of  the  transaction,  the  hen  for  wages  in  the  hands  of  the  as- 
signee should  be  enforced.*'  The  right  to  subrogation  of  one  loan- 
Am.  Dec  263;  Russell  v.  Pistor,  7  N.  17.  Note:  10  Ann.  Cas.  212.  As  to 
Y.  171,  57.  Am.  Dec.  509.  the  advance  of  money  or  gaaranty  of 

Note:  99  A.  S.  R.  526.  payment    as    entitling    to    mechanics' 

13.  Parsons  v.  Urie,  104  Md.  238,  lien,  see  Mechakics'  Libits,  vol.  18,  p. 
64  Atl.  927, 10  Ann.  Cas.  278, 8  L.R.A.  925. 

(N.S.)  5.59.  18.  Note:  10  Ann.  Cas.  212.    Gen- 

14.  Notes:  8  L.R.A.(N.S.)    560;   9  erally  as  to  wages  of  seaman  and  the 
L.R.A.(N.S.)   118.  lien  therefor,  see  Shipping,  vol.  24, 

16.  Note:  10  Ann.  Cas.  211,  212.        p.  1154  et  seq. 

16.  Bank  of  Commerce  v.  Lawrence       19.  The  Resolute,  168  U.  S.  437,  18 
County  Bank,  80  Ark.  197,  96  S.  W.   S.  Ct.  112,  42  U.  S.  (L.  ed.)  533. 
749,  117  A.  S.  E.  85,  10  Ann.  Caa.      Note:  10  Ann.  Cas.  212. 
211  and  note. 
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ing  money  to  a  married  womeui  for  the  purchase  of  necessaries  is 
discussed  elsewhere  in  this  work.*" 

58.  Corporation  Officers  and  Stockholders. — ^If  the  president  of  a 
corporation  in  order  to  protect  the  property  of  those  whom  Tie  rep- 
resents pays  the  interest  on  a  mortgage  of  that  property  out  of  his 
own  funds  he  may  invoke  the  doctrine  of  subrogation.  But  if  he 
voluntarily  pays  labor  claims  from  money  borrowed  by  himself  he 
cannot  be  subrogated  to  the  laborer's  rights  to  be  preferred,  after  the 
insolvency  of  the  corporation.  Directors  of  a  corporation  who  are 
sureties  to  creditors  may  on  its  insolvency  be  substituted  to  the  cred- 
itor's rights,  and  a  stockholder,  paying  his  own  and  another  stock- 
holder's share  of  the  debts  of  the  corporation  to  protect  his  interest 
in  the  property  of  the  company,  may  be  subrogated  to  the  rights  and 
remedies  of  the  creditors  so  paid,  as  a  means  to  enforce  contribution 
from  the  other  stockholder.*  But  whatever  a  stockholder  pays  to- 
ward the  satisfaction  of  the  debts  of  the  corporation,  either  directly 
to  the  corporation  in  the  way  of  assessments,  or  on  account  of  his 
personal  liability  as  a  stockholder  directly  to^the  creditor,  he  is  bound 
to  pay  under  the  law,  and  can  recover  back  no  portion  of  the  same 
by  subrogation  to  the  rights  of  the  creditor.* 

59.  Enforcement  of  Marshaling  Assets.  — ^It  is  a  well  settled  princi- 
ple of  equity,  plainly,  positively,  and  incontrovertibly  established 
oh  the  basis  of  reason  and  authority,  that  he  who  may  at  law  control 
the  application  of  two  or  more  funds  shall  not  be  suffered  to  use  hia 
legal  advantages  in  a  way  to  exclude  the  demand  of  a  fellow  cred- 
itor, whose  legal  recourse  is  but  Mie  of  them.*  And,  where  the  cred- 
itor has  two  funds  to  which  he  may  resort  for  the  satisfaction  of 
his  debt,  if  he  resorts  to  that  which  in  equity  is  only  secondarily 
liable,  to  the  injury  of  one  who  has  a  claim  upon  the  secondary 
fund  only,  or  resorts  to  a  fund  belonging  to  a  third  person,  which 
fund  is  only  secondarily  liable  for  the  payment  of  the  debt,  the  per- 
son who  is  the  owner  of  or  has  a  claim  upon  the  fund  thus  taken 
is  considered  as  a  surety  merely,  and  is  entitled  to  stand  in  the  place 
of  the  creditor  as  against  the  primary  fund.^     If  for  instance  a 

20.  See  Husband  AND  Wipe,  vol.  13,  A.  S.  R.  259,  48  L.R.A.  565;  Gaines 
p.  1209.  V.  Hill,  147  Ky.  446,  144  S.  W.  92, 

1.  Note:  99  A.  S.  R.  505.  39    L.R.A.(N.S.)     999;     Ocobock    v. 

2.  Sacramento  Bank  v.  Pacific  Bank,  Baker,  52  Neb.  447,  72  N.  W.  582, 
124  Cal.  147,  56  Pac.  787,  71  A,  S.  R.  66  A.  S.  R.  519;  Eddy  v.  Traver,  6 
36,  45  L.R.A.  863.  Paige  (N.  Y.)  521,  31  Am.  Dec.  261 

Note:  99  A.  S.  R.  505.  and  note;  Jones  v.  ZoUieoffer,  9  N.  C. 

3.  Ramsey's  Appeal,  2  Watts  (Pa.)  623,  11  Am.  Dec.  795;  Ramsey's  Ap- 
228,  27  Am.  Dec.  301.  And  see  peal,  2  Watts  (Pa.)  228,  27  Am.  Dec. 
Marshauno  Assets,  vol.  18,  p.  463  301;  Sterling  v.  Brightbill,  5  Watts 
et  seq.  (Pa.)   229,  30  Am.  Dec.  304;  Wun- 

4.  Wyman  v.  Ft.  Dearborn  Nat.  derle  v.  Ellis,  212  Pa.  St.  618,  62  Atl. 
Bank,  181  lU.  279,  54  N.  E.  946,  72  106,   4  Ann.   Cas.  806;   Wardlaw   v. 
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specialty  creditor,  where  such  debt  is  a  lien  on  the  real  estate,  receive 
satisfaction  out  of  the  personalty,  a  dimple  contract  creditor,  who  had 
no  claim  except  on  the  personal  assets,  shall  in  equity  stand  in  the 
place  of  the  specialty  creditor  as  against  the  real  estate  so  far  as  the 
latter  has  exhausted  the  personal  assets  in  paymfent  of  his  debts, 
and  no  further,  and  this  because  the  specialty  creditor  could  go 
against  both  personal  and  real  estate,  or  against  either  of  them. 
His  choice  to  defeat  the  edmple  contract  creditor,  when  he  might 
have  satisfied  his  debt  out  of  the  realty,  is  the  basis  of  this 
equity.'  So  a  purchaser  with  a  warranty  from  an  heir  of  realty, 
which  is  afterwards  sold  by  order  of  the  court  to  pay  the 
debts  of  the  ancestor,  is  entitled  to  be  subrogated  to  the  rights 
of  the  creditors  who  are  paid  by  such  sale,  and  has  an  equitable 
lien  on  the  rest  of  the  estate  remaining  in  the  hands  of  the  heir.* 
This  doctrine,  however,  will  not  be  allowed  to  work  injustice.  Thus 
where  a  creditor  having  a  lien  on  two  pieces  of  land  releases  one  of 
them,  without  any  notice  of  the  claim  of  another  creditor  whose  lien 
extends  only  to  the  other  piece,  the  former  is  not  to  be  prejudiced  by 
his  inability  to  subrogate  the  latter  to  his  hen  on  the  property  which 
has  been  released.'  It  is  obvious  that  where  the  second  fund,  which 
the  first  creditor  has  for  the  payment  of  his  debt,  is  the  estate  of  a  sec- 
ond person,  who  is  not  the  debtor  of  the  one  claiming  to  be  subrogated 
to  the  rightB  of  the  first  creditor,  this  second  person  may  have 
rights  which  would  render  it  very  unjust  and  inequitable  to  make 
the  substitution.  So  it  is  held  that  a  separate  judgment  creditor  of 
a  partner  is  not'  entitled  to  be  substituted  to  the  rights  of  a  judgment 
creditor  of  the  partnership  who  has  obtained  satisfaction  out  of  such 
partner's  estate,  to  enable  such  separate  creditor  to  proceed  against 
the  other  partner,  where  there  is  nothing  to  show  the  latter  partner 
indebted  to  his  copartner  whose  property  was  taken  to  pay  the  firm 
debt.*  A  person  having  a  lien  on  one  of  two  funds  which  is  security 
with  other  funds  for  a  prior  lien  must  be  active  in  notifying  the  prior 
creditor  that  he  must  collect  his  claim  out  of  the  fund  which  is  not 
subject  to  both  hens,  and  if  such  junior  lienor  delays  until  the  sen- 
Troy  Oil  MUl,  74  S.  C.  368,  54  S.  E.  5.  Hope  v.  WUkinson,  14  Le» 
658,  114  A.  S.  R.  1004;  Livingstain  (Tenn.)  21,  52  Am.  Rep.  149. 
V.  Columbian  Banking,  etc.,  Co.,  77  S.  6.  Eddy  v.  Traver,  6  Paige  (N.  Y.) 
C.  305,  57  S.  E.  182,  122  A.  S.  R.  521,  31  Am.  Dec.  261. 
568,  22  L.R.A.(N.S.)  442;  Hope  v.  7.  Cheeeebrough  v.  Millard,  IJohna 
Wilkinson,  14  Lea  (Tenn.)  21,  52  Am.  Ch.  (N.  Y.  )409,  7  Am.  Dec.  4S4. 
Rep.  149;  Hutchison  v.  Crutcher,  98  Note:  99  A.  S.  R.  502. 
Tenn.  421,  39  S.  W.  725,  37  L.R.A.  8.  Sterling  v.  BrightbiU,  5  Watto 
89;  Hudkins  v.'  Ward,  30  W.  Va.  204,  (Pa.  )229,  30  Am.  Dec.  304. 
3  S.  E.  600,  8  A.  S.  R.  22.  Note:  99  A.  S.  B.  502. 

Note:  99  A.  S.  R.  502. 
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ior  lienor  haa  released  his  claim  on  tihe  fund  which  is  swurity  for 
his  debt  alone,  the  junior  lienor  will  not  be  subrogated  to  that  fimd.* 

rv.  Rights  Acquired 

60.  In  General. — ^A  subrogee  is,  generally  speaking,  placed  in  the 
precise  position  of  the  one  to  whose  rights  he  is  subrogated,  and  is 
entitled  to  all  the  rights  and  securities  and  the  benefit  of  all  the  rem- 
edies which  were  available  to  such  person,*"  though  in  a  few  juris- 
dictions he  is  limited  to  collateral  securities.**  It  follows  from  the 
very  principles  of  the  doctrine  of  subrogation  that  one  cannot  thereby 
succeed  to  or  acquire  any  claim  or  right  which  the  person  for  whom 
he  is  substituted  did  not  have,  the  extent  of  his  remedies  and  the 
measure  of  his  rights  being  controlled  by  those  possessed  lyy  the  cred- 
itor,**" and  those  rights,  claims,  and  securities  to  which  he  succeeds 
are  taken  subject  to  the  limitations,  burdens,  and  disqualifications 
incident  to  them  in  the  hands  of  his  predecessor.**    Beyond  this  he 

9.  Ocoboek  t.  Baker,  62  Neb.  447,  Dee.  613;  Fairee  t.  Cockerell,  88  Tex. 
72  N.  W.  582,  66  A.  S.  E.  519.  428,  31  S.  W.  190,  639,  28  LJIA.  528; 

10.  Prairie  State  Nat  Biemk  ▼.  Pace  v.  Pace,  95  Va.  792, 30  S.  E.  361, 
United  States,  164  U.  S.  227, 17  S.  Ct.  44  L.R.A.  459;  Neely  v.  Jones,  16  W. 
142,  41  U.  S.  (L.  ed.)  412;  CnUnm  Va.  625,  37  Am.  Eep.  794;  Smith  v. 
V.  Emanuel,  1  Ala.  23,  34  Am.  Dec.  Davis,  71  W.  Va.  316,  76  S.  E.  670, 
757  and  note;  Peagler  v.  Davis,  143  43  L.R.A.(N.S.)  614. 

Ga.  U,  84  S.  E.  59,  Ann.  Cas.  1917 A  Notes:  99  A.  S.  R.  485;  1  L.R.A. 

232;  Opp  V.  Ward,  125  Ind.  241,  24  642;  16  L.R.A.  117;  68  L.E.A.  520, 

N.  E.  974,  21  A.  S.  R.  220;  Pratt  v.  529,  531,  534,  535. 

Tbomton,  28  Me.  356,  48  Am.  Dee.  11.  See  infira,  par.  62. 

492;  lieavitt  t.  Canadian  Pao.  E.  Co.,  12.  Phoenix  Ins.  Co.  t.  Erie,  etc., 

90  Me.  153,  37  AtL  886,  38  L.R.A.  Transp.    Co.,   117   U.    S.    312,    6    S. 

152;  Oreager  v.  Brengle,  5  Har,  &  J.  Ct.    750,   1176,    29    TJ.    S.    (L.    ed.) 

(Md.)  234,  9  Am.  Dec.  516;  Orem  t.  873;     March    t.    Bamet,    121     Cal. 

Wrightson,  51  Md.  34,  34  Am.  Rep.  419,  53  Pac.  833,  66   A.  S.   B.  44; 

286;  American  Bonding  Co.  v.  Nation-  Peagler  v.  Davis,  143  Ga.  11,  84  S.  E. 

al  Mechanics'  Bank,  97  Md.  698,  55  59,  Ann.  Cas.  1917A  232;  Leavitt  v. 

Atl.  395,  99  A.  S.  B.  466;  Nelson  v.  Canadian  Pac.  R.  Co.,  90  Me.  153,  37 

Webster,  72  Neb.  332, 100  N.  W.  411,  Atl.  886,  38  L.R.A.  152;  Jackson  Co. 

117  A.  8.  R.  799.  68  L.R.A^513;  Ed-  ^.  Boylston  Mnt.  Ins.  Co.,  139  Mass. 

gerly  v.  Emereon,  23  N.  H.  555,  55  g^g   2  N.  E.  103,  62  Am.  Rep.  728; 

fr   ^1t  ^."J'^N^^Q^'i  f"1«J  Carter  v.  Tanners'  Leather  Co.,  196 

1^"%^  ^^  ^-^  ^f^  •  ^v  ^  Mass.  163,  81  N.  E.  902,  12  L.R.A. 

554;  Eddy  v.  Traver,  6  Paige  (N.  Y.)  /vq  \   oftk.  t;1;»»  -    -o^^^^    119  xr 

.521    31   Am.   Dec.   261;   Bunting  v.  (Nf)  Jf'  ^'^?04  J^TI' R  6^-' 

Ricks,  22  N.  C.  130,  32  Am.  Dec.  699;  ^1  ^ll'  ^^  S.  E.  104,  37  A.  S.  R.  627, 

Pott  V.  Nathans,  1  Watts  &  S.  (Pa.)  f|*?*"l,/PP'^**^^"'-    7-^.^"**,'* 

155   37  Am.  Dec.  456  and  note;  King  States  Fidelity,  etc.,  Co.,  110  Wis.  434. 

V.  Blackmore,  72  Pa.  St.  347,  13  Am.  85  N.  W.  648,  53  L.R.A.  609. 

Rep.  684;  Mitchell  v.  De  Witt,  25  Tex.  Note:- 99  A.  S.  R.  486. 

Supp.  180,  78  .#.m.  Dec.  561  and  note;  13.  Note:  99  A.  S.  R.  486.    And  9e« 

James  v.  Jacques,  26  Tex.  320,  82  Am.  infra,  par.  64. 
R.  C.  L.  Vol.  XXV.— 87.        13Tr 
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has  no  right  and  no  valid  claim  for  protection.**  So  where  one 
becomes  subrogated  to  the  rights  of  another  in  an  attachment  h« 
may  adopt  and  prosecute  the'  action  and  make  the  levy  for  his  own 
benefit,  but  if  he  does  so  he  must  take  with  the  benefit  of  the  action 
the  burden  of  its  cost,  for  it  would  be  unjust  to  permit  him  to  avail 
himself  of  the  security  without  paying  what  it  cost  the  creditor  to 
procure  and  preserve  it.  He  must  also  indemnify  the  creditOT  against 
further  costs.*'  And  a  surely  of  the  indebtednett  of  another  to  a 
bank  who  pays  the  indebtedness  and  receives  the  notes  of  a  third  per- 
son after  maturity  which  had  been  given  to  the  debtor  for  accommo- 
dation and  on  which  the  maker  owed  nothing  to  the  principal  debtOT 
cannot  enforce  the  notes.**  Where  the  ri^t  of  subrogation  exists 
as  against  a  principal  debtor,  it  may  also  be  enforced  against  one 
claiming  under  him  as  a  purhcaser  with  notice.*' 

61.  Payment  by  Surety  Generally. — ^It  is  the  generally  accepted 
rule  that  a  surety  who  has  paid  the  debt  of  his  principal  is  subro^ited 
to  all  the  rights,  remedies,  and  securities  held  or  acquired  by  the 
creditor  against  the  person  or  property  of  the  principal  debtor,  with 
the  same  right  to  resort  to  them  that  the  (»%ditor  would  have  had  if 
the  surety  had  not  paid  the  debt  The  rule  rests  on  the  superior 
equity  of  the  surety  to  be  reimbursed  out  of  any  fund  to  which  the 
creditor  could  have  resorted  in  the  first  instance  for  his  relief,  and 
upon  the  natural  equity  that  the  person  primarily  bound  shall  pay 
the  debt.*^  This  ri^t  of  the  surety  to  the  benefit  of  all  the  independ- 
ent securities  given  the  creditor  for  the  debt  upon  which  the  surety 
is  bound  affects  filike  securities  of  which  he  has  knowledge  and  those 
of  which  he  is  ignorant.**  As  to  collateral  securities,  the  surety,  oa 
paying  the  debt,  is  entitled  to  stand  in  the  place  of  the  creditor,  and 
to  have  the  same  benefit  from  such  securities  that  the  creditor  might 
have  had.  His  right  to  these  collaterals,  if  he  pays  the  debt  they 
secure,  ia  the  same  as  that  of  a  purchaser.^    But  he  is  not  entitled 

14.  Buffalo  First  Nat.  Bank  v.  456;  Rodes  v.  Crockett,  2  Terg. 
Wood,  71  N.  Y.  405,  27  Am.  Rep.  66.  (Teim.)  346,  24  Am.  Dec.  489;  Robin- 

15.  Morrison  v.  Citizens'  Nat.  Bank,  son  v.  Sherman,  2  Grat.  (Va.)  178, 
65  N.  H.  253,  20  Ail.  300,  28  A.  S.  R.  44  Am.  Dec.  381;  Watts  v.  Kinney, 
39  and  note,  9  L.R.A.  282.  3  Leigh  (Va.)  272,  23  Am.  Dec.  266; 

16.  RockefeUer  v.  Ringle,  77  Kan.  Qooch  v.  Gooch,  70  W.  Va.  38,  73 
515,   94  Pao.   810,   15   L.R.A.(N.S.)  S.  E.  56,  37  L.R.A.(N.S.)  930. 

737.  Note:  68  L.R.A.  521,  535,  553,  554. 

17.  Dowdy  V.  Blake,  50  Ark.  205,  6  19.  Jones  v.  Tincher,  15  Ind.  308, 
S.  W.  897,  7  A  S.  R.  88.  77  Am.  Dec.  92. 

18.  L^gett  V.  Humphreys,  21  How.  Note:  68  L.R.A.  528,  530. 
66, 16  U.  S.  (L.  ed.)  50;  Lyon  v.  Boll-  And  see  supra,  par.  13. 

ing,  9  Ala.   463,  44  Am.   Dec.   444;       20.  Cheesebrough     v.     Millard,     1 
Hnyes  v.  Ward,  4  Johns.  Ch.  (N.  T.)    Johns.  Ch.   (N.  Y.)  409,  7  Am.  Dec. 
123,  8  Am.  Dec.  554;  Pott  v.  Nathans,  494. 
1  Watts  &  S.  (Pa.)  155,  37  Am.  Dee.      Note:  68  L.R.A.  530. 
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to  sceuritie8  as  against  those  who  have  a  prior  or  higher  equity,  but 
solely  against  the  principal  and  those  who  claim  the  securities  by 
a  posterior  and  independent  equity.^  According  to  some  authorities, 
if  at  the  time  of  a  cosurety's  death  a  creditor  has  the  right  to  prove 
a  debt  against  the  estate  for  which  the  decedent  and  another  are 
bound  as  sureties,  and  subsequently  the  cosurety  pays  the  debt,  he 
is  substituted  to  the  right  of  the  creditor,  and  may  prove  the  whole 
debt  against  the  estate  of  the  decedent,  and  receive  dividends  thereon 
until  one-half  of  the  debt  is  paid,  although  the  estate  of  the  decedent 
will  not  pay  his  debts  in  full.*  But  other  courts  hold  that  neither 
in  his  own  name  nor  in  that  of  the  creditor  ought  the  surety  paying 
the  debt  to  enforce  any  claim  against  his  cosurety,  except  for  the 
amount  actually  paid  by  him  for  his  cosurety,  and  if  by  reason  of 
the  insolvency  of  such  surety  there  is  a  loss,  it  is  one  to  which  the 
relation  in  which  they  stand  to  each  other  compels  him  to  submit. 
Because  the  creditor  might  have  proved  and  received  a  dividend 
upon  the  whole  debt,  this  afl'ords  no  reason  why  the  paying  surety 
should.  To  the  creditor  the  cosurety  had  promised  he  would  pay 
the  whole  debt,  but  as  between  the  sureties  each  was  a  debtor  only 
to  the  amount  of  his  proportion.  To  allow  a  cosurety  to  exaggerate 
this  claim  would  do  injustice  to  other  creditors  of  the  insolvent 
(furety.*  The  surety,  by  his  very  character  and  relation  of  surety, 
has  an  interest  that  a  mortgage  or  other  securitj'  taken  from  the  prin- 
cipal debtor  should  be  dealt  with  in  good  faith,  and  held  in  trust,  not 
only  for  the  creditor's  security,  but  for  the  surety's  indemnity.  A 
mortgage  so  taken  by  the  creditor  is  taken  and  held  in  trust,  as  well 
for  the  secondary  interest  of  the  surety  as  for  the  more  direct  and  im- 
mediate benefit  of  the  creditor;  and  the  latter  must  do  no  wilful  act, 
either  to  poison  it  in  the  first  instance  or  to  destroy  or  cancel  it  after- 
wai-ds.*  A  surety  on  an  appeal  bond  who  is  compelled  to  pay  the 
judgment  is  entitled  to  be  subrogated  to  all  the  rights  of  the  judg- 
ment creditor,*  both  as  against  the  judgment  debtor  and  the  real 
estate  on  which  the  judgment  is  a  lien.* 

62.  View  that  Surety  Is  Not  Subrogated  to  Original  Obligation.— 
By  the- early  English  decisions  a  surety  was  subrogated  to  the  rights  of 
the  creditor  not  only  in  all  collateral  securities  held  by  him  but  to  the 
very  obligations  which  the  surety  paid.  By  later  decisions,  however,  the 
rule  was  changed  and  the  surety  was  limited  to  independent  collateral 

1.  Note:  68  L.R.A.  526.  And  see  4.  Hayes  v.  Ward,  4  Johns.  Ch.  (N. 
supra,  par.  9.  Y.)  123,  8  Am.  Dec.  544. 

2.  Pace  V.  Pace,  95  Va.  792,  30  S.  5.  Faires  v.  Cockerell,  88  Tex.  428, 
E.  361,  44  L.R.A.  459;  Sands  v.  Dnr-  31  S.  W.  190,  639,  28  L.R.A.  528; 
ham,  99  Va.  263,  38  S.  E.  145,  86  A.  MeClnijg  v.  Beirne,  10  Leigh  (Va.) 
S.  R.  884,  54  L.R.A.  614.  410,  34  Am.  Dee.  739. 

3.  New  Bedford  Sav.  Inst.  v.  Haih-  Note:  99  A.  S.  R.  508. 
away,  134  Mass.  69,  45  Am.  Rep.  289.  6.  Note:  13  L.R.A.  620. 
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securities  for  the  payment  of  the  debt,  held  by  the  creditor,  and  was 
not  permitted  to  embrace  collateral  incidents  and  dependent  rights 
growing  out  of  the  original  debt;  or  as  otherwise  stated,  the  surety 
was  subrogated  to  such  securities  as  continue  to  exist  and  do  not  get 
back  upon  payment  to  the  principal  debtor.^  The  earlier  rule  has 
been  restored  by  act  of  Parliament.*  The  doctrine  that  the  right 
of  the  siu*ety  was  limited  to  independent  collateral'  securities  for  the 
payment  of  the  debt  has  been  adopted  and  followed  in  but  few  juris- 
dictions in  the  United  States,'  and  in  some  of  those  in  which  it  at 
one  time  prevailed  it  has  been  changed  by  statute.'"  In  jurisdictions 
where  this  view  obtains,  where  a  surety  pays  a  bond  6r  judgment 
he  is  relegated  to  the  position  of  simple  creditor,"  though  it  has 
sometimes  been  held  Uiat  the  original  or  primary  security  may 
be  kept  alive  by  having  it  assigned  to  a  third  person  for  the  surety's 
benefit,**  and  where  separate  judgments  are  rendered  against  a 
surety  and  the  principal,  it  has  been  declared  that  the  payment 
by  the  surety  of  the  judgment  rendered  against  him  does  not  qierate 
to  extinguish  the  judgment  against  the  principal,  but  on  the  contrary 
the  surety  is  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
therein.'*  The  inherent  weakness  of  this  doctrine  is  that  it  pre- 
serves the  incidents  after  destroying  the  main  obligation,  and,  con- 
fessing the  inadequacy  of  the  law,  it  declares  equity  powerless  to 
relieve  because  of  technical  rules  of  law, — one  of  the  very  reasons 
which  called  the  equity  system  into  being.'* 

63.  View  that  Surety  Is  Subrogated  to  Original  Obligation. — ^Under 
the  civil  law,  a  surety  paying  the  joint  obligation  is  entitled,  not  only 

7.  liles  V.  Rogers,  113  N.  C.  197,  44  A.  S.  R.  429;  UzzeU  v.  Mack,  4 

18  S.  E.  104,  37  A.  S.  R.  627  (stating  Humph.    (Tenn.)    319,  40   Am.   Dec 

English  rule) ;  Neilson  v.  Fry,  16  Ohio  648  and  note. 

St.  552, 91  Am.  Dec,  119  (stating  Eng^  Notes:  99  A.  S.  R.  488;  68  L.R.A. 

iish  rule) ;  Sands  v.  Durham,  99  Va.  541,  545,  570. 

263,  38  S.  E.  145,  86  A.  S.  R.  884,  10.  68  L.R.A.  545. 

54  LR  A.  614  (stating  English  rule).  11.  Liles  v.  Rogers,  113  N.  C.  197, 

Notes-  99  A.  S.  R.  487;  68  L.R.A.  18  S.  E.  104,  37  A.  S.  R.  627;  Sands 

540  587:  21  Eng.  Rul.  Cas.  615.  v.  Durham,  99  Va.  263,  38  S.  E.  146, 
a'  United  States  v.  Ryder,  110  U.  86  A.  S.  R.  884,  54  L.R.A.  614  (stat- 

S  729,  4  S.  Ct  196.  28  U.  S.  (L.  ed.)    ing  English  rule). 
308;  Sands  v.  Durham,  99  Va.  263,       Note:  68  L.R.A.  541. 
38  S.  E.  145,  86  A.  S.  R.  884,  54      As  to  •  portion  of  lien  secured  by 
L  R  A   614     '  subrogation,  see  infra,  par.  65. 

•Notes-  99  A.  S.  R.  487;  68  L.R.A.       12.  Liles  v.  Rogers,  113  N.  C.  197, 

541  577;  21  Eng.  RuL  Cas.  615.  18  S.  E.  104,  37  A.  S.  R,  627. 

9!  Lyon  V.  Boiling,  9  Ala.  463,  44      Notes:  99  A.  S.  R.  488;  68  LJI.A. 
Am.   Dec.  444;   Hogan  v.   Reynolds,  570. 

21  Ala.  56,  56  Am.  Dec  236;  Briley      13.  Lyon  v.  Bdlmg,  9  Ala.  463,  44 
V   SuKK,  21  N.  C.  366,  30  Am.  Dec  Am.  Dec.  444. 
172;  Liles  v.  Rogers,  113  N.  C.  197,       Note:  68  L.R.A.  559. 
18  8  E  104,  37  A.  S.  R.  627;  Peebles      14.    Note:  68  L.R.A.  587. 
V.  Gay,  115  N.  C.  38,  20  S.  E.  173, 
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to  be  subrogated  to  all  the  securities  which  the  creditor  holds  for  the 
payment  of  the  debt,  but  also  to  be  substituted  for  the  creditor  as 
to  the  very  debt  itself  by  way  of  cession  or  assignment;  and  upon 
such  assignment  the  debt  is,  in  favor  of  the  surety,  treated  not  so 
much  as  paid,  as  sold,  not  as  extinguished  but  as  transferred,  with 
all  its  original  obligatory  force  against  the  principal.*'  In  this  countrj' 
the  generally  accepted  doctrine  is  that  the  surety  is  subrogated 
not  only  to  the  collateral  securities,  but  also  to  the  primary  and  origi- 
nal security,  that  is,  the  identical  security,  the  judgment,  note,  bill, 
bond,  or  other  contractual  instrument  upon  which  the  surety  is 
bound  with  his  principal.  He  is  substituted  to  the  very  debt  itself, 
which  equity,  notwithstanding  its  payment  and  discharge,  keeps 
alive  for  his  benefit  and  protection ;  *•  and  where  it  is  claimed  that 
extinguishment  was  intended,  affirmative  proof  to  that  eflfect  must 
be  adduced.*'  Whenever  a  surety  pays  a  debt  because  his  liability 
has  become  fixed  to  do  so  by  his  principal's  default,  it  is  not  volun- 
tary; and  when,  in  such  circumstances,  he  takes  up  a  note  for  the 
sole  purpose  of  discharging  his  obligation  as  surety  and  preserving 
his  rights  of  subrogation,  the  mere  fact  that  he  does  so  in  the  form 
of  a  purchase  of  the  aecuritiee  does  not  militate  against  its  being 
in  fact  a  payment  for  the  purposes  mentioned.**  So  when  a  note 
shows  that  the  one  paying  it  is  a  surety  only,  an  assignment  of  the 
note  to  him  does  not  operate  as  a  discharge  thereof  so  as  to  prevent 
him  from  foreclosing  a  mortgage  given  to  secure  it.*' 

64.  Right  of  Surety  in  Security  Given  for  Several  Debts. — The 
surety's  right  of  subrogation  to  securities  held  by  the  creditor  is 
subordinate,  and  not  superior,  to  the  rights  of  the  latter.    His  right 

15.  Nelson  v.  Webster,  72  Neb.  332,  552,  91  Am.  Dec.  110;  Fleming  v. 
100  N.  W.  411,  117  A.  S.  E.  799,  68  Beaver.  2  Rawle  (Pa.)  128,  19  Am. 
L.R.A.  613  and  note.  Dec.  629;  Paires  v.  Cockerel!,  88  Tex. 

Note:  68  L.E.A.  545,  546,  587.  428,  31  S.  W.  190,  639,  28  L.R.A.  528; 

16.  United  States  v.  Eyder,  110  U.  Robinson  v.  Sherman,  2  Grat.  (Va.) 
S.  729,  4  S.  Ct.  196,  28  U.  S.  (L.  ed.)  178,  44  Am.  Dec  381;  Sands  v.  Dur- 
308;  Hough  v.  JBtna  L.  Ins.  Co.,  57  ham,  98  Va.  392,  36  S.  E.  472,  54 
HI.  318,  U  Am.  Eep.  18;  Thomas  v.  L.R.A.  614. 

Stewart,.  117  Ind.  50,  18  N.  E.  505,       Notes:  99  A.  S.  R.  487;  68  L.R.A. 

1  L.R.A.  715;  Orem  v.  Wrightson,  51  541,  550,  553,  555,  565;  21  Eng.  Rul. 

Md.  34,  34  Am.  Rep.  286;  New  Bed-  Cas.  615. 

ford    Sav.    Inst.    v.    Hathaway,    134       17.  Neilson  v.  Fiy,  16  Ohio  St.  552, 

Mass.  69,  45  Am.  Rep.  289;  Nettleton  91  Am.  Dec.  110. 

V.  Ramsey  Coiinty  Land,  etc.,  Co.,  54       18.  Fanning  v.  Murphy,  126  Wis. 

Minn.  395,  56  N.  W.  128,  40  A.  S.  R.   538,  105  N.  W.  1056,  110  A.  S.  E. 

342;  Nelson  v.  Webster,  72  Neb.  332,  946,  5  Ann.  Cas.  435,  4  L.R.A.  (N.S.) 

100  N.  W.  711,  117  A.  S.  R.  799,  68  666. 

L.R.A.  513;  Edgerly  v.  Emerson,  23       19.  Marsters  v.   Umpqya  Val.   Oil 

N.  H.  555,  55  Am.  Dec.  207;  Wads-  Co.,  49  Ore.  374, 90  Pac  161, 12  L.E.A. 

worth  V.  Lyon;  93  N.  T.  201,  45  Am.    (N.S.)  825. 

Rep.  190:  Neilson  v.  Fry,  16  Ohio  St. 
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is  to  be  put  in  the  same  position  as  the  creditor,  not  in  a  better  one. 
He  cannot  have  the  benefit  of  the  security  without  assuming  the  bur- 
den to  which  it  is  subject,  without  discharging  the  indebtedness  for 
the  payment  of  which  it  is  held.  His  right  rests,  not  upon  contract, 
but  upon  principles  of  natural  justice.*'  It  would  be  unjust  to  per- 
mit him,  on  payment  of  part  of  a  debt,  or  one  of  several  debts,  to 
appropriate  to  the  satisfaction  of  such  debt,  or  part  of  a  debt,  a 
security  which  the  creditor  holds  for  the  satisfaction  of  the  entire 
indebtedness.  It  would  be  putting  him,  not  in  the  same  position 
as  the  creditor,  but  in  a  better  one.  It  would  tend  to  defeat  the  object 
and  end  of  suretyship,  and  might  in  some  cases  place  the  creditor 
in  a  worse  position  than  he  would  occupy  without  a  surety.  So  it 
is  held  that  when  a  creditor  holds  attachments  against  the  debtor's 
property  which  secure  several  debts,  a  surety  on  one  of  the  debts 
must  in  order  to  be  subrogated  to  the  rights  of  the  creditor  in  the 
attachments  pay  all  the  debts  which  the  attachments  secure.  The 
creditor  has  the  legal  and  equitable  right  to  appropriate  the  attached 
property  to  the  satisfaction  of  any  of  the  claims  secured  by  the  attach- 
ments.* 

65.  Subrogation  to  Creditor's  Rights  of  Priority. — ^The  doctrine 
is  well  established  that  a  surety  who  has  paid  the  debt  of  his  princi- 
pal obligor  is  subrogated  in  equity  by  the  act  of  payment,  not  only 
to  the  securities  of  the  creditor,  but  to  all  his  rights  of  priority. 
If  therefore  the  creditor  could  have  rightfully  claimed  a  preference 
in  the  distribution  of  assets,  the  same  preference  will  be  held  by 
way  of  subrogation  for  the  benefit  of  the  surety.'  The  question  of 
subrogation  of  a  surety  to  the  priority  of  the  creditor,  by  payment 
of  the  debt  to  him,  has  arisen  most  frequently  in  regard  to  the  dis- 
tribution among  creditors  of  assets  in  the  hands  of  trustee,  executor, 
or  administrator;  and  the  general  rule  is  that  a  surety  who  has  paid 
the  debt  of  his  principal  is  entitled,  upon  the  distributicm  of  that 
principal's  estate  in  insolvency,  to  payment  in  the  same  order  of 
priority  and  preference  that  the  original  creditor  would  have  been 
if  he  was  still  a  creditor.'  So  also  a  surety  upon  a  bond  or  judgment, 
who  pays  it  off  after  the  death  of  the  principal  debtor,  is  held  to 
be  subrogated  to  the  same  right  of  priority  in  the  distribution  of 

20.  Morrison  v.  Citizens'  Nat.  Bank,  286;  Watts  v.  Kinney,  3  Leigh  (Va.) 

65  N.  H.  253,  20  Atl.  300,  23  A.  S.  R.  272,  23  Am.  Dec.  266;  Pace  v.  Pace, 

39,  9  L.E.A.  282.    And  see  supra,  par.  95  Va.  792,  30  S.  E.  361,  44  L.R.A. 

60.  459. 

1.  Morrison  v.  Citizens'  Nat.  Bank,  Notes:  99  A.  S.  R,  488;  68  L.R.A. 
65  N.  H.  253,  20  Atl.  300,  23  A.  S.  R.  557,  558. 

39.  9  L  R.A.  282.  8.  Davis  v.   Smith,  6  Ga.  274,  48 

2.  Lidderdale  v.  Robinson,  12  Wheat.  Am.  Deo.  279. 

.'■.04.  0  U.  S.   (L.  ed.)   740;  Orem  v.       Note:  68  L.R.A.  56a 
Wrightson,  51  Md.  34,  34  Am.  Rep. 
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assets  in  the  hands  of  the  executor,  which  the  law  of  the  state  con- 
ferred upon  bond  or  judgment  creditors.*  Sureties  have  the  right 
in  equity  to  be  subrogated  to  the  lien  that  the  judgment  creditor 
has  on  the  debtor's  land,  upon  the  payment  by  them  of  the  debt  for 
which  they  are  security,  though  such  payment  be  voluntary,  and  they 
are  preferred  to  a  creditor  who  acquires  a  lien  upon  the  land  by 
judgment  after  the  entry  of  the  first  judgment'  In  ^ose  jurisdictions 
wherein  the  rule  prevails  that  a  surety  is  subrogated  to  collateral 
securities  and  remedies  only,  he  becomes  a  simple  contract  creditor 
on  the  payment  of  a  judgment  or  bond  against  his  principal,  and  does 
not  retain  the  lien  of  priority  which  the  oreditor  had.*  A  surety 
who  pays  the  preferred  claim  of  the  state  is  subrogated  to  the  state's 
right  to  a  preference  over  general  creditors.'  So  the  same  right  of 
priority  which  belongs  to  the  government  attaches,  under  the  acts 
of  Congress,  to  the  claim  of  an  individual,  who,  as  surety  on  a  custom 
house  bond,  has  paid  money  to  the  government.*  The  right  of  a 
surety  for  a  government  contractor  to  be  subrogated,  in  case  of  loss, 
to  the  contractor's  right  to  the  reserve  fimd  in  the  hands  of  the  gov- 
ernment, representing  work  done  prior  to  an  assignment  of  the 
contract,  is  superior  to  any  rights  of  the  assignees.'  In  respect  to 
priority,  the  lien  acquired  by  a  mortgagee  who  pays  taxes  assessed 
against  the  mortgaged  property  occupies  the  same  position  as  the  tax 
lieh.»« 

66.  Rights  Acquired  by  One  Subrogated  to  Judgment  Generally. — 
It  is  generally  recognized  as  the  equity  of  a  surety  paying  the  debt 
of  the  principal,  to  be  subrogated  to  the  liens  the  law  may  attach  to 
judgments  obtained  by  a  creditor,**  and  he  may  prosecute  an  action 

4.  Orem  v.  Wrightson,  51  Md.  34,  54  Mont.  377,  170  Pac.  760,  L.R.A. 
34  Am.  Rep.  286;  Lenoir  v.  Winn,  4  19180  954. 

Desans.  £q.   (S.  C.)  65,  6  Am.  Dee.  Notes:  29  L.B.A   248;   Ann.   Gas. 

597;  Watts  v.  Kinney,  3  Leigh  (Va.)  1916B  1266, 1267. 

272,  23  Am.  Dee.  266.  8.  Hunter  v.  United  States,  5  Pet. 

Note:  68  L.R.A.  557.  173,  8  U.  S.  (L.  ed.)  86. 

5.  Fleming  v.  Beaver,  2  Bawle  (Pa.)  Note:  29  L.R.A.  240. 

128,  19  Am.  Dec.  629 ;  Watts  v.  Kin-  9.  Prairie  State  Nat.  Bank  ▼.  United 

ney,  3  Leigh  (Va.)  272,  23  Am.  Dec.  States,  164  U.  S.  227,  17  S.  Ct.  142, 

266.  41  U.  S.  (L.  ed.)  412;  Henningsen  v. 

Note:  16  L.R.A.  117.  United  States  Fidelity,  etc.,  Co.,  208 

6.  Pride  v.  Boyce,  Rice  Eq.  (S.  C.)  U.  S.  404,  28  S.  Ct.  389,  52  U.  S.  (L. 
275,  33  Am.  Deo.  78.  ed.)  547;  Hardaway  v.  National  Svire- 

Note:  68  L.B.A.  557.  ty  Co.,  2ll  U.  S.  552,  29  S.  Ct.  202, 

7.  United  States  v  Ryder,  110  U.  S.  53  U.  S.  (L.  ed.)  321. 

729,  4  8.  Ct.  196,  28  U.  S.  (L.  ed.)       10.  Note:  Ann.  Cas.  1912B  75L 
308;  Orem  v.  Wrightson,  51  Md.  34,       11.  Fleming    v.    Beaver,    2    Rawie 
34  Am.  Rep.  286;  Amoiean  Bonding   (Pa.)  128,  19  Am.  Dec.  629;  Bodgers 
Co.  V.  National  Meehanics'  Bank,  97  v.  M'Cluer,  4  Grat.  (Va.)  81,  47  Am. 
Md.  598,  55  Atl.  395,  99  A.  S.  R.  Dec.  715. 
466;  .Stna  Ace.,  etc.,  Co.  v.  Miller,       Note:  68  L.B.A.  561,  564. 

1383 


Digitized  by 


Google 


§  67  SUBROaATION  26  B.  C.  L. 

founded  upon  such  judgment  to  set  aside  as  fraudulent  a  convey- 
ance of  land  by  the  principal  debtor.  For  if  a  conveyance  of  land 
by  a  judgment  debtor  would  be  fraudulent  and  void  as  to  the  judg- 
ment creditor  in  respect  of  such  judgment,  it  is  equally  fraudulent  and 
void  as  to  his  cojudgment  debtors,  who  pay  the  judgment,  and  thus  be- 
come subrogated  to  the  creditor's  rights.**  The  payment  of  a  judg- 
ment recovered  on  an  administrator's  bond,  made  by  a  surety  on  such 
bond,  subrogates  him  to  the  rights  of  the  judgment  creditor,  with  the 
right  to  have  set  aside  a  fraudulent  and  voluntary  conveyance  made  by 
his  cosurety  before  the  judgment  but  after  the  execution  of  the  bond.** 
Sureties  who  have  paid  a  judgment  against  themselves  and  their  prin- 
ciped  are  entitled  to  enforce  in  equity  the  same  liens  of  the  judgment 
which  the  creditor  would  have  enforced.**  So  a  surety  paying  a  judg- 
ment against  his  principal,  uncollectable  on  execution,  may  file  a  cred- 
itor's bill  in  his  own  name,  founded  on  the  original  judgment,  to  ob- 
tain satisfaction  out  of  property  which  could  not  be  reached  by  an  exe- 
cution on  such  judgment.*'  Likewise  a  surety  in  an  appeal  bond, 
who  pays  the  amount  of  the  judgment  to  the  judgment  creditor, 
has  a  right  to  demand  a  cession  of  every  remedy  which  that  cred- 
itor has  for  the  recovery  of  his  claim  from  his  debtor,  among  which 
is  an  execution  on  the  judgment  which  reached  all  the  lands  of  which 
the  debtor  was  seised  at  the  date  of  the  judgment,  or  at  any  time 
afterwards.**  The  lien  of  an  attachment  is  to  be  preserved  for  the 
benefit  of  a  surety  who  pays  the  debt  and  takes  an  assignment  of  the 
creditor's  securities  in  the  same  manner  and  to  the  like  extent 
whether  the  payment  be  before  or  after  judgment.*'  Whatever  the 
judgment  creditor  could  claim  or  get  by  the  judgment,  those  who 
are  subrogated  to  his  rights  may  claim  or  get.  A  subrogee  of  the  rights 
in  a  judgment  is  not  limited  to  the  advantage  which  the  judgment 
gave  him  at  the  time  he  became  entitled  to  its  benefits;  but  his  righta 
under  the  judgment  are  coexistent  with  its  life  and  he  may  enforce 
it  against  after  acquired  property.** 

67.  Right  of  Surety  Who  Has  Paid  Judgment  to  Enforce  It  against 
Principal. — In  the  jurisdictions  which  allow  a  surety  who  pays  a  judg- 
ment lo  be  subrogated  thereto,  and  to  enforce  it  against  the  principal 
by  all  the  means  previously  open  to  the  creditor,  an  execution  upon 

12.  Lyon  v.  Boiling,  9  Ala.  463,  44       Note:  16  L.R.A.  117. 
Am.  Dec.  444;  Williams  v.  Tipton,  5       15.  Note:  68  L.B.A.  536. 
Humph.  (Tenn.  )  66,  42  Am.  Dec.  420;       16.  McClung  v.   B«me,   10   Leigii 
McClung  V.  Beirne,  10  Leigh    (Va.)    (Va.)  410,  34  Am.  Dec  739. 
410,  34  Am.  Dec.  739.  Note:  68  L.R.A.  564. 

Notes:   16  L.R.A.   117;   68  L.R.A.       17.  Edgerly  v.  Emerson,  23  N.  HL 
536.  555,  55  Am.  Deo.  207. 

IS.  Yeend  v.  Weeks,  104  Ala.  331,      Note:  68  L.R.A.  552. 
16  So.  165,  53  A.  S.  R.  50.  18.  Smith  v.  Davis,  71  W.  Va.  316, 

14.  Watts  V.  Kinney,  3  Leigh  (Va.)   76  S.  B.  670,  43  L.B.A,(N.S.)   614 
272,  23  Am.  Dec.  266. 
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the  judgment  is  just  as  available  to  the  aurety  as  any  other  remedy ; 
provided,  of  course,  he  takes  the  necessary  steps  prescribed  by  the  law 
and  practice  in  such  cases  for  legally  issuing  an  execution.^'  So 
a  surety  against  whom  and  the  principal  a  joint  judgment  has  been 
rendered  may  agree  with  the  creditor,  upon  payment  of  the  amount 
of  the  debt,  to  assign  to  him  the  judgment  and  execution,  and  in 
case  thd  judgment  and  execution  are  so  assigned  to  him  may  avail 
himself  of  the  execution  to  hold  by  a  levy  the  property  of  the  prin- 
cipal attached  to  the  original  writ.**  By  other  authorities  it  is  held 
that  \vhile  a  surety  paying  a  joint  judgment  might  be  entitled  in 
equity  to  be  subrogated  to  the  rights  of  the  judgment  creditor,  yet 
he  cannot  take  an  assignment  of  the  judgment  and  issue  execution 
thereon  against  the  principal,  since  payment  of  the  judgment  extin- 
guished it  at  law.*  But  by  the  act  of  a  second  indorser  of  a  promissory 
note  in  paying  a  judgment  recovered  by  the  holder  against  the  maker, 
the  payee,  and  himself,  it  has  been  decided  that  every  right  of  the 
judgment  creditor,  including  the  right  to  issue  execution  on  the  judg- 
ment, passes  to  such  indorser  by  virtue  of  a  legal  subrogation  against 
the  maker  and  the  payee.*  The  distinction  made  between  a  surety 
who  pays  a  joint  judgment  and  an  indorser  of  a  promissory  note 
subsequent  to  a  payee  is  that  in  case  of  a  surety  the  obligation  of 
the  principal  lies  in  an  implied  contract  and  is  not  based  on  the 
note  or  other  evidence  of  debt,  while  in  the  case  of  an  indorser  the 
liability  of  the  maker  or  other  prior  indorser  rests  upon  the  note 
itself,  and  the  indorsements  thereon.  The  maker  and  indorser 
being  found  liable  on  the  note,  the  maker's  liabiUty  to  the  indorser 
follows  as  a  matter  of  law.  It  would  be  unnece^ary  to  require  the 
indorser  to  bring  an  action  against  the  maker,  when  his  liability 
has  already  been  adjudicated  in  the  action  against  himself  and  the 
indorser.*  In  jurisdictions  wherein  a  surety  is  not  subrogated  to  the 
original  security  he  cannot  proceed  to  enforce  the  judgment  against 
his  principal.*    Under  statutes  in  some  jurisdictions  a  surety  paying 

19.  Morris  V.  Evana,  2  T.  B.  Mon.  1.  Schleissman  v.  Kallenberg,  72 
(Ky.)  84,  36  Am.  Dec.  591;  Connely  la.  338,  33  N.  W.  469,  2  A.  S.  R.  247. 
V.  Bour^,  16  La.  Ann.  108,  79  Am.       Note:  16  L.R.A.  116. 

Dee.  568;  Morrison  v.  Citizens'  Nat.  2.  Schleissman  v.  Kallenberg,  72  la. 

Bank,  65  N.  H.  253,  20  Atl.  300,  23  338,  33  N.  W.  459,  2  A.  S.  R.  247; 

A.  8.  B.  39,  9  L.B.A.  282.  Connely  v.  Bourg,  16  La.  Ann.  108, 

Note:  68  L.R.A.  568.  79  Am.  Dec.  568;  Neteon  v.  Webster, 

20.  Edgerly  v.  Emerson,  23  N.  H.  72  Neb:  332, 100  N.  W.  411,  117  A.  S. 
565,  55  Am.  Dec.  207;   Morrison  v.  B.  799,  68  L.R.A.  513. 

Citizens'  Nat.  Bank,  65  N.  H.  253,  Notes:  16  L.R.A.  116;  68  L.B.A. 
20  Atl.  300,  23  A.  S.  R.  39,  9  L.R.A.  563. 

282.  3.  Sohldssman  v.  Eallenberg,  72  la. 

Notes:   16  L.B.A.  116;  68  L.B.A.  338,  33  N.  W:  459,  2  A.  S.  R.  247, 

569.  4,  Sherwood  v.  Collier,"  14  N.  C.  380, 
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a  judgment  is  by  operation  of  law  subrogated  to  all  the  rights  of 
the  judgment  creditor  and  may  issue  execution  thereon  in  the  name 
of  the  creditor  for  his  own  benefit  against  bis  cojudgment  debtors.* 
By  other  statutes  a  surety  who  has  paid  a  judgment,  by  having  the 
fact  of  suretyship  determined,  can  have  execution  thereon  for  his 
use  against  his  principal.*  A  surety  who  has  satisfied  a  judgment 
against  his  principal  may  issue  execution  for  the  amount  So  paid, 
with  interest,  and  is  not  Umited  to  the  amount  specified  in  the  judg- 
ment, under  a  statute  giving  a  surety  who  satisfies  a  judgment  against 
his  principal  the  right  to  control  the  judgment  so  far  as  to  obtain 
satisfaction  for  the  whole  amount  paid  by  him,  with  interest.' 

68.  Right  of  Junior  Lienor  to  Have  Mortgage  Assigned. — The 
general  effect  of  the  decisions  is  that  one  who  has  an  interest  in 
property  and  who  is  not  primarily  liable  for  a  debt,  secured  by  a 
mortgage  therein,  and  can  show  that  such  interest  will  not  be  other- 
wise effectually  protected  or  conserved  to  him,  or  presents  other 
legal  or  equitable  grounds  for  such  demand,  will  on  payment  of 
the  indebtedness  be  subrogated  to  the  right  of  the  mortgagee  and 
may  compel  an  assignment  to  him  of  the  mortgage.'  It  seems  there- 
fore that  there  is  no  absolute  right  to  have  an  assignment  of  the  mort- 
gage on  payment  of  the  indebtedness,  and  that  the  circumstancee 
of  the  particular  case  will  determine  the  action  of  the  court  in  grant- 
ing  or  refusing  the  relief  sought.'  Where  one  of  two  junior  incum* 
brances,  with  equities  "evenly  balanced,  actually  secures  a  transfer 
of  a  prior  mortgage,  a  court  of  equity  will  not  compel  an  assignment 
to  the  other  junior  mortgagee.**  Similariy  the  holder  of  a  junior 
mortgage  is  not  entitled  to  an  assignment  of  the  senior  mortgage 
where  his  mortgage  is  not  second  in  order  by  reason  of  the  existence 
of  judgments  constituting  liens  prior  to  his  mortgage.**  It  has  been 
held  that  where  two  or  more  persons  are  interested  in  mortgaged 
property  subject  to  the  mortgage,  and  one  of  them  pays  the  mortgage 
debt  for  his  own  protection,  he  is  entitled,  not  to  have  the  mortgage 
assigned  to  him,  but  simply  to  succeed  to  the  lien  of  the  mort- 

24  Am.  Dec.  264;  Briley  v.  Sugg,  21  123,  10  U.  S.  (L.  ed.)  89;  Tillman  v. 

N.  C.  366,  30  Am.  Dec.  172.  Stewart,  104  Ga.  687,  30  S.  E.  949,  69 

Note:  16  L.R.A.  115.  A.  S.  R.  192;  Bamee  v.  Mott,  64  N. 

And  see  Principal  and  Surety,  vol.  Y.  397,  21  Am.  Rep.  625;  Hopkins 

21,  p.  1118  et  seq.  Mfg.  Co.  v.  Ketterer,  237  Pa.  St.  286, 

6.  Connely  v.  Bourg,  16  La.  Ann.  85  Atl.  421,  Ann.  Gas.  1914B  558. 

108,  79  Am.  Dec.  568;  Turner  v.  John-  Note:  Ann.  Caa.  1914B  570. 

son,  95  Mo.  431,  7  S.  W.  570,  6  A.  9.  Note:  Ann.  Gas.  1914B  558,  563.  . 

S.  R.  62  (stating  Kentucky  rule).  10.  Tillman  v.  Stewart,  104  Ga.  687, 

Note:  16  L.R.A.  118.  30  S.  E.  949,  69  A.  S.  R.  192. 

6.  Note:  16  L.R.A.  118.  Note:  Ann.  Gas.  1914B  563. 

7.  Patton  V.  Smith,  130  Ky.  819, 114  And  see  supra,  par.  9. 

S.  W.  315,  23  L.R.A.(N.S.)  1124.  11.  Note:  Ann.  Cas.  19I4B  663. 

8.  United  States  v.  Peter,  13  Pet. 

1386 


Digitized  by 


Google 


26  E.  C.  L.  SUBROGATION  §  69 

gage  against  the  others  in  equity,  to  the  extent  of  his  claim  against 
them  for  indemnity,  by  way  of  subrogation.** 

69.  Right  of  Surety  to  Have  Security  or  Judgment  Assigned. — 
Where  the  surety  pays  off  a  debt,  he  is  entitled  to  have,  from  the  cred- 
itor, an  assignment  of  the  security,  to  enable  him  to  obtain  satisfaction 
for  what  he  has  paid ;  *•  and  he  may  compel  the  creditor  in  a  court  of 
equity  to  assign  the  original  obligation  and  all  collateral  securities 
which  the  principal  has  given  the  creditor.**  So  if  one  who  pays  a 
mortgage  debt  for  the  person  primarily  liable  sustains  as  to  such  person 
the  relation  of  a  surety  for  the  payment  of  the  amount  of  a  mortgage, 
he  is  entitled  on  payment  of  the  indebtedness  to  have  an  assignment 
of  the  mortgage.*'  A  tenant  for  years  has  not  strictly  the  right  to 
protect  his  estate  by  demanding  a  written  assignment  of  a  mortgage 
on  the  land  on  a  tender  by  him  of  the  mortgage  debt;  but  by 
redemption  he  stands  in  the  place  of  the  mortgagee  and  would  be 
subrogated  to  his  rights  against  the  mortgagor  and  is  entitled  to  have 
the  mortgage  delivOTed  to  him  uncanceled,  which  would  be  in  equity, 
and  might  be  at  law,  a  complete  assignment**  But  where  by  the 
terms  of  a  written  lease  the  tenant  was  compelled  to  pay  the  inter- 
est due  on  a  mortgage,  and  suit  was  brought  by  the  mortgagee, 
it  was  held  that  as  a  sale  of  the  premises  under  the  drcumstancea 
would  cause  the  tenant  irreparable  damage,  and  it  appearing  that 
when  suit  was  brou^t  on  the  mortgage  there  was  no  interest  due 
and  the  property  was  in  debt  to  him  for  money  advanced,  he  was 
entitled  on  the  payment  of  the  indebtedness  to  an  assignment  of 
the  mortgage.*'  A  surety  who  pays  a  judgment  against  his  prin- 
cipal has  the  right  to  have  the  judgment  assigned  to  him ;  **  and 
in  some  jurisdictions  it  is  provided  by  statute  that  where  any  person 
or  persons  shall  recover  judgment  against  the  principal  debtor 
and  surety,  and  such  judgment  shall  be  satisfied  by  the  surety, 
the  creditor  shall  be  obliged  to  assign  such  judgment  to  the  siurety 
satisfying  the  same,  and  the  assignee  shall  be  entitled  to,  and 
shall  have  in  his  own  name  as  assignee,  the  same  execution  against 
the  principal  debtor,  in  virtue  of  such  assignment,  as  the  creditor 
might  or  ought  to  have  had,  the  said  assignment  being  first  recorded 

12.  HoU&nd  v.  Citizens  Sav.  Bank,      15.  Notes:  13  L.BJL  620;  Ann.  Ca& 
16  B.  L  734,  19  Atl.  654,  8  L.R.A.  10143  566. 

553.  16.  Note:  Ann.  Gas.  1014B  566. 

13.  Cheesebrongh     v.     Millard,     1      17.  Wnnderle  v.  Ellis,  212  Pa.  St. 
Johns.  Ch.  (N.  Y.)  409,  7  Am.  Dee.  618,  62  Atl.  106,  4  Ann.  Cas.  806. 
494;  Holland  v.  Citizens  Sav.  Bank,  16       Note:  Ann.  Caa.  1914B  566. 

E.  I.  734, 19  Atl.  654,  8  L.E.A.  553.  18.  Creager  v.  Brengle,  5  Har.  A  J. 

Notes:  1  KE.A.  642;  68  h.R Jl.  530.  (Md.)  234,  9  Am.  Dec  516. 

14.  Creager  v.  Brengle,  5  Har,  &  J.  Note:  16  L.BA.  lia 
(Md.)  234,  9  Am.  Dec.  616. 

1387. 


Digitized  by 


Google 


§§  70,  71  SUBROGATION  25  B.  C.  L. 

in  the  court  wherein  the  judgment  shall  have  been  rendered  or 
obtainod.i® 

70.  Reinstatement  of  Security. — It  ia  a  common  thing  for  courte 
of  equity  to  relieve  parlies  wlio  have  by  mistake  discharged  liena 
upon  record,  and  to  protect  them  fully  from  the  consequence  of  their 
acts  when  such  relief  will  not  result  prejudicially  to  third  or  inno- 
cent persons.*'  So  whether  a  mortgage  under  which  the  subrogation 
takes  place  was  assigned  or  simply  paid  is  immaterial.  It  is  the  fact 
of  payment  or  satisfaction  that  constitutes  the  subrogee  an  equitable 
assignee  and  keeps  the  lien  alive  for  the  purposes  of  subrogation.* 
Therefore,  although  discharged,  equity  will  regard  a  mortgage,  or 
other  security,  to  the  benefit  of  which  one  is  entitled  by  subrogation 
as  still  subsisting  and  the  subrogee  as  the  equitable  assignee  there- 
of ;  *  and  it  is  immaterial  that  a  release  or  discharge  is  made  instead 
of  an  assignment,'  where  no  rights  of  innocent  third  persons  have 
intervened.*  As  a  court  of  equity  looks  only  to  the  substantial 
rights  of  parties  without  reference  to  mere  matters  of  form,'  a 
subrogee  can  by  a  proper  procedure  force  the  payee  to  have  the 
credit  or  satisfaction  of  the  judgment  or  mortgage  set  aside  if  it 
has  been  entered,  and  the  said  judgment  mortgage  will  continue 
and  remain  a  binding  obligation  against  the  debtor,  constituting 
a  lien  against  his  property  as  though  no  such  credit  or  satisfaction 
was  entered,  and  i^i  the  same  position  of  priority  as  it  was  when 
released  or  discbarged.* 

71.  Extent  ot  Subrogation  as  to  Amount. — According  to  the  civil 
law  a  surety  at  the  time  he  paid  the  debt  had  a  right  to  stipulate 
with  the  creditor  for  a  cession  of  his  actions;  and  in  that  case  the 
surety  was  subrogated  to  all  the  rights  and  actions  of  the  creditor, 
and  might  prosecute  them  against  the  debtor  with  the  same  eff.ect 
that  the  creditor  could  have  done.  This  rule  would  allow  the  surety 
to  recover  of  the  principal  debtor  the  full  amount  of  the  debt  without 

19.  Creager  v.  Brengle,  5  Har.  &  J.       Note:  10  Ann.  Gas.  282. 

(Md.)  234,  9  Am.  Dec.  516.  And  see  supra,  par.  24,  28,  29,  37. 

20.  Enimert  v.  Thompson,  49  Minn.  4.  Southern  CottMi  Oil  Co.  v.  Na- 
380,  52  N.  W.  31,  32  A.  S.  E.  566.       poleon  HiU  Cotton  Co.,  108  Ark,  555, 

1.  Sprowls  V.  Sprowls,  34  S.  D.  140,  158  S.  W.  1082,  46  L.R.A.(N.S.)  1049.' 
147  N.  W.  645,  Ann.  Cas.  1917A  830.  6.  See  Equity,  vol.  10,  p.  380. 

2.  Southern  Cotton  Oil  Co.  v.  Na-  6.  Southern  Cotton  Oil  Co.  v.  Napo- 
poleon  Hill  Cotton  Co.,  108  Ark.  555,  leon  Hill  Cotton  Co.,  108  Ark.  555, 
158  S.  W.  1082,  46  L.R.A.(N.S.)  158  S  W.  1082,  46  L.R.A,(N.S.) 
1049;  Peagler  v.  Davis,  143  Ga.  11,  84  1049;  Home  Sav.  Bank  v.  Bierstadt, 
S.  E.  59,  Ann.  Cas.  1917A  232;  Gato  168  111.  618,  48  N.  E.  161,  61  A.  S.  R. 
V.  Christian,  112  Me.  427,  92  AtL  146;  Heider  v.  Aultman,66  Minn.  454, 
489,  Ann.  Cas.  1917A  592.  67  N.  W.  1053,  45  A.  S.  R.  486;  Wil- 

Note:  68  L.B.A.  550.  ton  v.  Mayberry,  75  Wis.  191,  43  S.  W. 

3.  Southern  Cotton  Oil  Co.  v.  Na-  901, 17  A.  S.  B.  193,  6  L,R.A.  61. 
poleon  HiU  Cotton  Co.,  108  Axk.  565,  Notes:  90  A.  S.  B.  521;  68  L.B.A. 
158  g,  W.  1082,  46  L.R.A.(N.S.)  1049.  .550,  665;  6  Ann.  Cas,  «Q2.                   ^ 
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regard  to  the  sum  which  the  surety  may  have  paid  in  discharge 
of  it.  Where  the  surety  neglected  to  acquire  this  subrogation,  he 
was  still  allowed  to  prosecute  an  action  in  his  own  right  against 
the  principal  debtor  in  order  to  be  reimbursed  what  he  had  paid.' 
But  the  general  rule  is  that  a  subrogee  is  entitled  to  indemnity 
to  the  extent  only  of  the  money  actually  paid  to  discharge  the  obli- 
gation or  the  value  of  the  property  applied.  He  may  not  speculate 
on  the  principal.'  Where  the  sale  made  by  an  administrator  or 
€xecutor  is  void  the  purchaser  is  entitled  to  be  subrogated  to  the 
rights  of  creditors  to  the  extent  of  money  paid  to  the  creditors.* 
So  a. bona  fide  pturchaser  at  a  void  foreclosure  s^e  is  subrogated  to 
the  right  of  the  mortgagee  to  the  extent  that  the  money  went  to 
pay  the  mortgage ;  *^  a  purchaser  of  land  at  a  void  sale  under  a 
power  contained  in  a  mortgage  is  subrogated  to  the  rights  of  the  mort- 
gagee only  to  the  extent  of  his  claim  against  the  laud  for  the  amount 
<^  purchase  money  paid  by  him,  and  a  mbaec^nt  purchase  luder 
a  partitioa  sale  of  the  land  as  the  property  of  the  purchaser  at  the 
mortgage  sale  is  <mly  subrogated  to  the  rights  and  equities  of  the 
latter,  although  he  paid  a  larger  stmi.^^  Although  one  in  possession 
of  land  under  a  claim  of  ownership  may  foe  entitled  to  an  equitable 
lien  on  the  property  for  taxes  paid  by  him  in  good  faith,  yet  such 
hen  cannot  extend  beyond  the  amount  actually  paid  by  him  in 
protecting  what  he  conceives  to  be  his  title  to  the  property,  and  is 
intended  to  reimburse  him  for  the  payment  <rf  charges  which  inured 
to  the  benefit  of  the  property.  Hence  if  one  so  in  possession  of  land 
succeeds  in  reducing  the  claim  for  taxes  by  a  comfwomise,  he  is 
entitled  to  subrogation  to  the  claim  only  to  the  extent  of  the  actual 
payment,  and  for  the  same  reason  he  is  not  entitled  to  compensation 
for  the  value  of  his  services  in  bringing  about  the  compromise.** 
Where  one  becomes  subrogated  to  the  rights  of  a  mortgagee  he  is 
not  limited  to  the  principal  of  the  mortgage  debt  The  right  of  sub- 
rogation is  complete  on  the  date  the  incumbrance  is  paid  and  the 
subrogee  may  rightfully  assert  and  enforce  the  lien  as  of  that  date, 

7.  Note:  68  L.R.A.  522.  9.  Haynes  v.  Meeks,  10  Cal. HO,  70 

8.  Memphis,  etc,  R.  Co.  v.  Dow,  120  Am.  Dec.  703. 

V.  S.  287,  7  S.  Ct.  482,  30  U.  S.  (L.  Note:  21  L.R.A.  48. 

ed.)  595;  Errett  v.  Wbeeler,  109  Minn.  And  see  supra,  p^.  44. 

157,  123  N.  W.  414,  26  L.B.A.(N.S.)  10.  Bailey  v.  Bailey,  41  S.  C.  337, 

816;  Missouri  Lead  Mn.  etc.,  Co.  v.  19  S.  E.  669,  728,  44  A-  S.  R.  713; 

Reinhard,  114  Mo.  218,  21  S.  W.  488,  Griffin  v.  Griffin,  75  S.  C.  249,  55  S. 

35  A.  S.  R.  746;  Williams  v.  Tipton,  E.  317,  117  A.  S.  E.  899;     And  see 

5  Humph.   (Tenn.)   66,  42  Am.  Dee.  supra,  par.  4L 

420;  Fjiircs  v.  Cockerell,  88  Tex.  428,  11.  Givins  v.  Carroll,  40  S.  C.  413, 

31  S.  W.  190,  639,  28  L.R.A.  528.  18  S.  E.  1030,  42  A.  S.  R.  889. 

Notes:  30  Am.  Dc.  177;  68  L.R.A.  12.  Note;  Ann.  Gas.  1912B  751. 
522:  6  Ann.  Gas.  205. 
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and  he  may  therefore  collect  both  principal  and  interest.*'  The 
holder  of  a  lien  upon  property,  either  real  or  personal,  who  has 
discharged  a  prior  valid  lien  existing  against  the  property,  for  his 
own  protection,  may  for  the  purpose  of  reimbursing  himself  add 
the  amount  due  on  the  Uen  discharged  to  his  own  lien  upon  the 
property.**  Where  one  is  subrogated  to  the  securities  held  by  the 
creditor  he  is  not  entitled  to  recover  the  rate  of  interest  expressed 
in  the  judgment  or  note  which  is  the  evidence  of  the  debt;  the  amount 
of  the  payment  made,  with  legal'  interest,  is  the  measure  of  recov- 
ery.*' And  where  in  the  original  security  interest  is  reserved  at 
a  higher  rate  than  in  a  new  security  taken  in  place  thereof,  the  sub- 
rogee's rights  as  to  interest  are  controlled  by  his  agreement  in  the 
subsequent  security  notwithstanding  he  must  assert  his  claim  under 
the  original  security.**  So  where  one  pays  an  incumbrance  to  pro- 
tect his  own  interest  he  is  entitled  on  subrogation  to  the  legal  rate 
of  interest  although  the  security  bore  a  higher  rate.** 

72.  Subrogation  to  Rights  of  Government. — Aa  already  seen,  where 
sureties  on  the  bonds  of  public  officers  are  compelled  to  make  good 
the  default  of  their  principals  they  have  in  many  instances  been  held 
to  be  subrogated  to  the  rights  of  the  commonwealth,  nation,  city,  or 
county,  in  respect  to  ite  liens,  securities  and  priorities  for  the  purpose 
of  enforcing  reimbursement.*'  So  also  it  is  gi^erally  held  that 
where  one  becomes  subrogated  to  the  rights  ol  the  state  to  its  lien 
for  taxes  he  acquires  the  same  rights  to  enforce  the  lien  as  the  state 
possessed.*"  In  England  the  sureties  of  a  debtor  to  the  king,  as  for 
'duties,  taxes,  excise),  etc.,  have  always,  since  Magna  Charta  at  least, 
lad  the  right,  upon  paying  the  debt,  to  have  the  benefit  of  preroga- 
tive process,  such  as  extent,  or  othea:  crown  process  adapted  to  the 
case,  to  aid  them  in  coercing  payment  from  the  principal,  and  com- 
pelling contribution  from  cosureties.  Thus,  where  upon  a  scire 
facias  issued  against  the  heir  and  executor  of  one  surety,  the  defend- 
ant paid  the  debt,  it  was  ordered  that  he  should  stand  in  the  place 
of  the  crown,  and  have  the  aid  of  the  court  to  recover  either  the 
whole  against  the  principal,  or  a  moiety  against  a  cosurety.  This 
rule  of  subrogation  in  favor  of  the  sureties  to  the  prerogative  rights 
and  remedies  of  the  crown  seems,  however,  to  be  confined  to  cases  of 
crown  debtors,  such  as  collectors,  receivers,  accountants  and  other 
fiscal  officers,  and  persons  bound  for  customs,  duties,  excise,  taxes 
and  other  civil  duties.    And  the  supreme  court  of  the  United  States 

13  Bennett  v.  First  Nat.  Bank,  128  16.  BwMiett  v.  First  Nat.  Bank,  128 
la.  1, 102  N.  W.  129,  5  Ann.  Gas.  899.  la.  1, 102  N.  W.  129,  5  Ann.  Cas.  899.. 

14  New  England  Loan,  etc.,  Co.  v.  17.  Memphis,  etc.,  B.  Co.  v.  Dow, 
Robinson,  56  Neb.  50,  76  N.  W.  415,  120  U.  S.  287,  7  S.  Ct  482,  30  U.  S. 
71  A.  S.  R.  667.  (L.  ed.)  595. 

15  Faires  v.  Cockerell,  88  Tex.  428,  18.  See  supra,  par.  15,  65. 
31  S.  W.  190,  639,  28  L.R.A.  528.  19.  See  snpra,  par.  48  et  sect 
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has  decided  that  a  surety  ooa  a  recognizance  for  the  appearance  of  a 
person  charged  with  a  crime  against  the  United  States,  without  an 
express  contract  of  indemnity,  cannot  recover  from  the  principal  any 
sums  he  may  have  been  required  to  pay  on  accoimt  of  the  principal's 
forfeiture  and  is  not  entitled  to  subrogation  to  the  rights  of  the 
United  States,  nor  to  the  benefit  of  government  priority  and  peculiar 
remedies.*" 

V.  Pbocbdtjre  and  Defknsbs 

73.  In  General. — ^The  general  rule  is  that  the  right  of  the  surety 
to  be  subrogated  to  all  securities,  funds,  liens  and  equities  in  favor 
of  the  creditor  can  only  be  established  in  a  court  of  equity ;  *  except, 
of  course,  in  jurisdictions  where  the  judicial  system  does  not  include 
a  court  of  chancery,  and  where  justice  is  administered  only  through 
courts  of  law.»  Persons  subrogated  by  the  rules  of  equity  to  ^e 
rights  of  others  stand  upon  their  own  citizenship  in  the  federal  courts, 
irrespectively  of  the  citizenship  of  those  to  whose  rights  they  are 
subrogated,  and  may  sue  in  those  courts  although  the  persons  to 
whose  rights  they  are  subrogated  could  not  by  reason  of  their  citizen- 
ship. So  one  who  has  acquired  rights  by  subrogation  does  not  come 
within  the  provision  of  the  federal  statutes  which  were  intended  to 
obviate  the  voluntary  creation  of  federal  jurisdiction  by  simulated 
assignments,  for  assignments  by  operation  of  law,  creating  legal  rep- 
resentatives, are  not  within  the  mischief  or  reason  of  the  law.* 

74.  Necessity  for  Proceedings  to  Establish  Right. — By  the  civil 
law  a  surety  paying  the  debt  is  subrogated  to  the  ri^ta  of  the  cred- 
itor, ipso  facto,*  but  in  modern  practice  the  true  rule  would  seem  to 
be  that  a  surety  by  pajnnent  does  not  become  ipso  facto  subrogated 
to  the  rights  of  the  creditor,  but  only  acquires  a  right  to  such  subro< 
gation,  and  that  before  the  substitution  or  equitable  assignment  can 
actually  take  place  he  must  actively  assert  his  equitable  right  there- 
to.' It  is  not  a  substantive  tangible  right  of  such  nature  and  char- 
acter that  it  can  be  seized  and  held  and  enjoyed  independently  of  a 
judicial  proceeding.  It  is  a  right  in  action  only,  that  is,  it  must  be 
established  by  a  judicial  proceeding.    For  this  purpose,  resort  must 

20.  United  States  v.  Ryder,  110  U.  8.  New  Orleans  v.  Gaines,  138  U.  S. 

S.  729,  4  S.  Ct.  196,  28  U.  S.  (L.  ed.)  595,  11  S.  Ct.  428,  34  U.  S.  (L.  ed.) 

308.  1102. 

Note:  90  A.  S.  R.  497.  4.  Sandford  v.  McLean,  3  Paige  (N. 

1.  Makeel  v.  Hotchkiss,  190  El.  311,  Y.)  117,  23  Am.  Dee.  773. 
60  N.  E.  524,  83  A.  S.  R.  131;  New  Note:  16  LJl.A.  117. 

Bedford  Sav.  Inst.  v.  Hathaway,  134  6.  Junker  v.  Rush,  136  HI.  179,  26 

Mass.  69,  43  Am.  Rep.  289.  N.  E.  499,  11  LJI.A.  183;  Zueflig  v. 

Notes:  134  A.  S.  R.  566;  68  L.R.A.  Hemerlie,  60  Ohio  St.  27, 53  N.  E.  447, 

618,  523.  71  A.  S.  R.  707. 

2.  Note:  68  L.R.A.  523.  Note:  16  L.R.A.  117. 
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be  had  to  a  civil  action.  Strictly  speaMng,  there  are  two  distinct 
causes  of  action  in  such  caaea — one  consists  of  those  facta  that  show 
the  right  to  be  subrogated  to  the  righta  of  the  creditor  in  the  securi- 
ties held  by  the  latter;  the  other  consists  of  those  facts  which  show 
that  the  security  may  be  enforced  against  the  principal.  In  the  nat- 
ural order  of  precedence,  the  party  must  establish  his  right  to  be  sub- 
rogated to  the  security  before  he  can  be  permitted  to  enforce  it.  If 
the  facts  alleged,  and  upon  which  the  right  of  subrogation  depends 
are  denied,  they  must  be  established  by  proof  as  in  any  other  civil 
action.*  One  in  actual  possession  of  personal  property  holding  the 
right  to  that  possession  and  an  interest  in  the  property  by  subrogation 
to  the  rights  of  a  superior  lienor  may  prove,  in  an  action  at  law  in 
the  federal  courts,  in  defense  of  his  possession  and  interest  against 
a  claim  of  an  inferior  lienor,  the  facts  which  establish  the  subroga- 
tion.' That  a  person  paying  a  mortgage  as  part  of  the  consideration 
for  property  purchased  by  him  in  ignorance  of  claims  of  creditors 
upon  it  which  are  superior  to  his  rights  is  compelled  to  resort  to  an 
affirmative  action  to  secure  subrogation  to  the  lien  of  the  mortgage 
doea  not  destroy  his  right  on  the  theory  that  such  right  can  be  set 
up  only  as  a  defense.* 

75.  Establishment  of  Suretyship. — A  judgment  upon  a  contract 
technically  merges  the  demand,  but  not  so  completely  as  to  prevent 
the  courts  from  looking  behind  it  in  order  to  protect  the  equitable 
rights  arising  from  the  original  relations  of  the  parties;*  and  ordi- 
narily, a  surety,  for  the  purpose  of  prosecuting  the  principal,  or 
enforcing  for  his  own  benefit  against  the  principal  the  rights  of  the 
creditor  to  which  his  payment  has  entitled  him  to  be  subrogated, 
will  be  permitted  to  establish  his  suretyship  by  independent  extrinsic 
proof.*'  In  some  jurisdictions  it  is  the  established  doctrine  that  when 
a  judgment  is  paid  by  one  of  the  judgment  defendants,  and  the  ques- 
tion of  suretyship  has  not  been  judicially  determined,  even  if  he  who 
pays  has  taken  an  assignment  of  the  judgment  to  himself,  he  is  not 
entitled  to  an  execution  thereon  until  he  has  in  a  proper  action  had 
it  determined  either  that  he  was  surety  on  the  contract  upon  which 
such  judgment  was  rendered  or  that  he  stood  in  that  relation  when 
he  paid  the  judgment.*'  Where  the  question  of  the  suretyship  of 
one  of  the  defendants  has  not  been  judicially  determined  in  the  orig- 
inal action  a  complaint  may  be  filed  after  the  term,  and  after  the 
surety  has  paid  the  judgment,  to  adjudicate  that  question.    It  is  not 

6.  Zuellig  ▼.  Hemerlie,  60  Ohio  St.  Pac.  83,  L.R.A.1917D  1067. 

27,  53  N.  E.  447,  71  A.  S.  R.  707.  9.  Clark  v.  Rowling,  3  N.  Y.  216,  53 

7.  Platte  Valley  Cattle  Co.  v.  Boss-  Am.  Dec.  290;  Wadsworth  v.  Lyon, 
erman-Gates  live  Stock,  etc.,  Co.,  202  93  N.  T.  201,  45  Am.  Rep.  190. 
Fed.  692,  121  C.  C.  A.  102,  45  L.R.A.  Note:  68  L.R. A.  567. 

(N.S.)    1137.  10.  Note:  68  L.R. A.  575. 

8.  Hicks  V.  Beals,  83  Ore.  82,  163      11.  Note:  68  L.R.A.  578. 
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necessary  that  a  surety  who  has  paid  a  joint  judgment  and  received 
an  assignment  thereof  shall  institute  proceedings  to  have  his  rights 
declared,  but  when  his  right  to  hold  the  judgment  is  questioned  he 
may  defend  by  pro'.ing  Ms  suretyship  and  his  right  to  subrogation. 
Where  a  joint  judgment  is  recovered  against  a  surety  and  his  princi- 
pal without  any  adjudication  of  suretyship  the  surety  may  pay  the 
judgment  and  have  it  assigned  to  him  before  instituting  proceedings 
to  have  the  suretyship  determined.**  Where,  in  an  action  against  a 
principal  and  surety,  that  issue  has  been  presented,  and  the  relation 
of  the  parties  as  principal  and  surety  has  been  determined,  it  need 
not  be  relitigated  in  an  action  to  subrogate  the  surety  to  the  rights  of 
the  creditor  against  the  principal.*' 

76.  Laches  ani  Waiver.— Abrogation  is  founded  on  the  principles 
of  equity  and  benevolence,  and  is  not  to  be  allowed  in  favor  of  one 
who  has  permitted  the  equity  he  asserts  to  sleep  in  secrecy  until  the 
rights  of  others  would  be  injuriously  affected  by  its  assertion  and  en- 
forcement** When  a  prior  incumbrance  has  been  canceled  of  rec- 
ord, and,  acting  an  the  faith  of  this,  an  intervening  incumbrancer 
has  delayed  in  prosecuting  his  legal  remedies  or  has  granted  indul- 
gences, the  result  of  which  is  to  make  the  exereise  of  the  right  operate 
to  h^  serious  disadvantage,  while  there  may  be  no  estoppel  by  reason 
of  these  facts  against  the  right  of  a  person  advancing  money  to  pay 
off  the  prior  incumbrance  to  claim  subrogation,  still  if  he  delays  for 
an  unreasonable  length  of  time  to  claim  the  right  and  have  the  can- 
cellation set  aside,  this  will  be  a  sufficient  renson  for  a  court  of  equity 
to  refuse  the  right  of  subrogation.*'  So  it  baa  been  decided  that  if 
a  person  otherwise  entitled  to  be  subrogated  to  the  rights  of  a  judg- 
ment creditor  dela3rs  until  a  few  hours  before  a  sale  under  the  judg- . 
ment  is  to  take  place,  and  then  makes  application  for  subrogation, 
be  must  excuse  his  laches  and  make  out  a  clear  ease,  to  warrant  the 
court  in  arresting  the  proceedings  and  granting  him  relief.**  How- 
ever, subrogation  is  often  allowed  notwithstanding  there  is  more  or 
less  negligence,  and  it  may  be  said  that  negligence  which  does  not. 
increase  the  burdens  of  any  lienholder  does  not  prev^t  subrogation 
or  bar  the  right  thereto.*'    Subrogation  being  an  equity  springing 

12.  Prank  v.  rraylor,  130  InA  145,  707;  Forest  OU  Co.'s  Appeal,  118  Pa, 
29  V.  E.  488, 16  L.RJi..  115.  St.  138,  12  Atl.  442,  4  A.  8.  B.  584; 

13.  Nelson  v.  Webster,  72  Neb.  332,  Smith  v.  ThompBon,  7  Grat.  (Va.)  112, 
100  N.  W.  411,  117  A.  S.  B.  799,  68  54  Am.  Dec.  126. 

L.R.A.  r)13.  Notes:  99  A.  S.  E.  482;  54  L.KA. 

14.  Chamberlain  v.  St.  Paul,  eto.,  R.  622;  68  L.R.A.  527. 

Cc  92  U.  S.  29»,  23  U.  S.  (L.  ed.)  16.  Wilkins  v.  Gibson,  113  Ga.  31, 

715;  W'lkins  .v.  Gibson,  113  Oa.  31,  38  S.  E.  374,  84  A.  S.  R.  204. 

38  S.  E.  374,  84  A.  S.  R.  204;  Thomas  1«.  Fewest  Oil  Co.'s  Appeal,  118  Pa, 

T  Stewart,  117  Ind.  50,  18  N,  B.  505,  St.  138, 12  Atl.  442,  4  A.  S.  R.  584. 

1  L.R.A.  719;  Zuellig  v.  HcmerUe,  60  Note:  99  A.  S.  B.  482. 

Ohio  St.  27,  63  N,  E.  447,  71  A.  8,  R.  17.  Note:  09  A..  8.  E.  482. 
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from  ibe  relation  between  the  parties,  and  created  and  enfwoed  for 
the  benefit  and  protection  of  the  one  in  whose  favor  it  originates,  may 
be  waived ;  **  but  it  has  been  held  that  one  who  advances  money  to 
pay  a  prior  incumbrance  and  takes  a  mortgage  as  security  with  the 
understanding  that  it  is  a  first  lien  on  the  property  does  not,  by  suing 
to  enforce  his  mortgage,  waive  his  right  of  Subrogation,  where  the 
necessity  of  claiming  such  right  was  not  known  until  an  effort  was 
made  to  enforce  the  mortgage.*" 

77.  Statute  of  Limitations. — ^In  some  jurisdictions  an  action  for 
subrogation  must  be  brought  within  the  period  allowed  for  equitable 
action.'**  Other  courts,  however,  take  the  view  that  the  ri^t  of  sab- 
rogation  to  securities  held  by  another  arises  upon  an  implied  con- 
tract which  b  not  evidenced  by  writing,*  and  a  surety's  right  to 
subrogation  for  the  purpose  of  keeping  alive  as  agaixist  his  principal 
a  judgment  which  he  has  paid  has  been  held  to  be  barred  when  his 
action  against  the  principal  upon  an  implied  assiunpeit  for  indem- 
nity is  barred.*  According  to  some  decisions  the  period  of  limitations 
as  to  the  right  of  a  subrogee  of  a  judgment  is  that  which  was  appli- 
cable to  the  judgment  in  the  hands  of  the  original  creditor.*  When 
one  becomes  entitled  to  be  subrogated  to  a  mortgage,  it  has  been 
declared  that  his  suit  to  enforce  the  right  of  subrogation  need  not  be 
brought  within  the  time  originally  allowable  to  foreclose  a  mortgag& 
A  person  entitled  to  subrogati<»i  may  bring  his  suit  within  a  reason- 
able time  after  notice  of  the  defect  in  his  title,  thou^  the  time  with- 
in which  the  original  mortgsigee  might  have  maintained  such  suit  to 
foreclose  his  mortgage  has  passed.*  One  who  is  subrogated  to  a  tax 
lien  can  assert  it  during  that  period  of  time  only  in  which  it  could 
be  enforced  by  the  state  or  muni<upality,*  but  wh«re  by  statute 
taxes  assessed  upon  real  estate  are  a  lien  thereon  till  paid,  and  the 
taxpayer  cannot  successfully  interpose  a  plea  of  the  statute  of  limi- 
tations against  the  state  and  county  if  they  still  held  the  tax  lien  and 
were  seeking  to  enforce  the  same,  such  a  plea  cannot  be  interposed 
against  a  subrogee  holding  the  rights  of  the  county  and  state  by  way 
of  subrogation.*  The  right  of  the  creditor  to  subject  to  his  claim 
securities  given  the  surety  has  been  held  to  exist,  although  the  right 
of  action  on  his  claim  or  against  the  surety  is  barred  by  the  statute 

18.  Note:  68  L.R.A.  627.  2.  Jnnker  v.  Rash,  136  HL  179,  26 

19.  WilkinB  V.  OibBon,  113  Ga.  31,  N.  E.  499,  U  L.R.A.  ISa 
38  S.  E.  374,  84  A.  S.  R.  204.  Note:  16  L.R.A.  118. 

20.  Neilson  v.  Try,  16  Ohio  St.  552,  3.  Smith  v.  Davis,  71  W.  Va.  316, 
91  Am.  Dec.  110;  Zuellig  v.  HemerUe,  76  S.  E.  670,  43  L.R.A.(N.S.)  614. 

60  Ohio  St.  27,  53  N.  E.  447,  71  A.  S.  4.  Neff  v.  Elder,  84  Arit.  277, 105  S. 

R.  707,  W.  260,  120  A.  S.  R.  67. 

Notes:  91  Am.  Dec.  116;  16  L.R.A.  5.  Note:  17  Ann.  Cas.  1135. 

118.  6.  Childs  V.  Smith,  51  Wash.  450, 90 

1.  Darrow  v.  Snmmcriiin,  93  Tex.  Pac.  304,  130  A.  S.  R.  1107. 

92, 53  S.  W.  680,  77  A.  S.  R.  833.  Note:  17  Ann.  Cas.  1135. 
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of  limitations/  but  there  is  also  authority  to  the  contrary  on  this 
point.*  Where  there  is  merely  the  right  of  subrogation  to  ab  inter- 
est in  property  not  incident  to  any  legal  right  it  has  been  declared 
that  the  statute  commences  to  run  upon  the  cause  of  action  at  the 
time  it  accrues  to  the  person  from  whom  it  was  derived  by  subroga- 
tion and  the  devolution  of  such  cause  of  action  does  not  interrupt 
the  running  of  the  period.' 

78.  Pleading,  Parties  and  AppeaL — ^While  subrogation  may  be 
granted  under  a  general  prayer  lor  relief,  still  it  is  better  that  the 
pleading  should  contain  a  special  prayer  therefor.**  In  order  to  as- 
sert an  equity  of  subrogation  in  property  that  has  been  illegally  sold 
the  facts  must  be  pleaded.**  One  to  whose  rights  subrogation  is 
claimed  should  be  made  a  party,  or  a  sufficient  reason  for  not  doing 
so  should  be  alleged,  and  the  rights  of  such  prior  incumbrancer 
should  be  set  up  so  as  to  allow  others  to  make  proper  defenses  there- 
to; *'  in  order  to  enforce  equitable  subrogation  ag^nat  a  surety,  he 
must  be  made  a  party  to  the  cause.*'  One  who  sues  to  be  subrogated 
to  the  rights  of  creditors  of  a  decedent,  on  the  ground  that  he  has 
purchased  property  at  a  void  judicial  sale  made  to  raise  money  to  pay 
their  claims,  must  make  them  parties  defendant.**  But  it  has  been 
held  that  one  having  a  lien  cm  property  which  is  discharged  by  a 
stranger  is  not  a  necessary  party  to  an  action  by  the  latter  to  secure 
subrogation  to  his  rights  as  against  a  second  lien  on  the  property.*' 
A  person  may  enforce  a  right  acquired  by  subrogation  in  equity  or  in 
admiralty  in  his  own  name,  but  in  the  courts  of  common  law  the 
right  can  be  enforced  oaly  in  the  name  of  the  creditor  or  obligee.** 
Under  statutes  providing  that  an  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest  the  action  may  be  brought  at  law 
in  the  name  of  the  subrogee.*'  A  decree  subrogating  a  surety  to  the 
rights  of  the  judgment  cerditor  is  not  reviewable  at  the  instance  of 
the  latter.** 

7.  Platte  Valley  Cattle  Co.  v.  Boas-  IS.  Cunningham  v.  Macon,  etc.,  R. 
erman-aatea  Live  Stock,  etc.,  Co.,  202  Co.,  156  U.  S.  400,  15  S.  Ct  361,  39 
Fed.  692,  121  C.  C.  A.  102,  45  L.R.A.  U.  S.  (L.  ed.)  471. 

(N.S.)  1137.  14.  Bond  v.  Montgomery,  56  Ark. 

Note :  6  Ann.  Cas.  398,  399.  563, 20  S,  W.  525,  3f  A.  S.  R.  119. 

8.  Note:  L.R.A.1916C  1083.  16,  HiU  v.  Ritchie,  90  Vt.  318,  98 

9.  See  Limitation  of  Actiohs,  vol.  Atl.  497,  L.R.A.1917A  731. 

17,  p.  833.  16.  Travelers'    Ins.    Co.    v.    Oreat 

10.  Bell  v.  Bell,  174  Ala.  446,  56  So.  Lakee  Engineering  Works  Co.,  184 
926,  37  L.R.A.(N.S.)  1203.  Fed.  426,  107  C.  C.  A.  20,  36  L.R.A. 

11.  Fuller  V.  O'Neil,  69  Tex.  349,  6  (N.S.)  60;  Slack  v.  Kiric,  67  Pa.  St. 
S.  W.  181,  5  A.  S.  R.  59;  Wilkin  v.  380,  5  Am.  Rep.  438. 

Owens,  102  Tex.  197,  114  S.  W.  104,  17.  Travelers*  Ina.  Co.  v.  Great 
115  S.  W.  1174,  117  S.  W.  425,  132  Lakes  Engineering  Works  Co.,  184 
A.  S.  R.  867.  Fed.  426,  107  C.  C.  A.  20,  36  L.RJL 

12.  Wilkins  v.  Gibson,  113  Ga.  31,  (N.S.)  60. 

38  S.  E.  374, 84  A.  S.  R.  204  18.  Note:  16  L.B.A.  118. 
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I,  Intboductoby 

1.  Definitions  and  Scope  of  Article. — ^While  the  strict  deftnition  of 
the  word  "subscribe"  or  "subscription"  invdves  the  idea  of  a  written 
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signature,  yet  by  common  usage  it  is  often  employed  to  include  an 
agreement,  written  or  oral,  to  give  or  pay  some  amount  to  a  desig- 
nated purpose,  more  usually  perhags  to  some  purpose  for  the  promo- 
tion of  which  numerous  persons  are  imiting  their  means  and  their 
efforts.  "Subscribe"  has  also  been  defined  as  equivalent  to  "agree  to 
pay."  ^  In  this  article  it  is  intended  merely  to  discuss  the  general 
principles  relating  to  subscriptions,  including  their  nature,  form  and 
requisites,  the  rights,  duties  and  liabilities  of  the  parties  thereto,  and 
the  manner  of  enforcing  the  same.  Questions  arising  out  of  sub- 
scriptions to  the  stock  or  obligations  of  private  corporations  are 
treated  elsewhere  in  this  work,'  as  are  matters  pertaining  to  gifts  and 
promises  of  gifts  as  between  individuals,'  and  the  validity  of  sub- 
scriptions made  on  Sunday.* 

2.  Nature  aii4  Construction. — When  a  subscription  is  founded  on 
a  legal  consideration  so  that  it  becomes  an  enforceable  contract,  it  is  a 
chose  in  action  which  may  be  assigned  by  the  payee,  and  on  which 
the  assignee  may  maintain  an  action.'  A  note  given  by  a  subscriber 
for  the  amount  of  his  subscription  is  clearly  subject  to  assignment.* 
A  subscription  may  be  in  such  form  that  it  will  be  classed  as  a  prom- 
issory note;  and,  when  such  is  the  case,  a  consideration  may  be  im- 
ported according  to  the  principles  governing  such  instruments.'  A 
subscription  is  not  of  that  class  of  agreements  that  requires  a  partica- 
lar  or  formal  delivery.*  If  the  subscription  is  in  the  form  of  a  note, 
a  constructive  delivery  is  sufficient  to  support  an  action  thereon,  as 
when  the  note  is  handed  to  a  third  person  with  instructions  for  de- 
livery to  the  beneficiary  when  called  for.'  A  written  subscription  is 
subject  to  the  same  general  rules  of  construction  as  control  in  the 
case  of  other  writings.  Thus,  if  the  instrument  is  partly  printed  and 
partly  written,  the  written  parts  are  presumed  to  have  commanded 
the  stricter  attention  of  the  parties,  and  in  the  case  of  irreconcilable 
conflict  they  will  prevail  over  the  printed  portions."  When  it  ap- 
pears from  a  subscription  paper  that  the  subscribers  agree  to  pay 

1.  Rntenbet^  v.  Hohn,  143  la.  13,  242,  42  LJEI.A.  797;  Caples  v.  Bran- 
121  N.  W.  698,  136  A.  S.  R.  731.  ham,  20  Mo.  244,  64  Am.  Dec.  183. 

2.  See  CoKPOBATiOKS,  vol.  7,  p.  221  And  see  Bnxs  ako  Noixs,  vol.  3,  p. 
et  seq. ;  BAUiROAoe,  toL  22,  p.  757  et  925  et  seq. 

seq.  8.  Merchants'    Bldg.    Imp.    Co.    v. 

3.  See  QwsB,  voL  12,  p.  022  et  seq.   Chicago  Exch.  Bldg.  Co.,  210  lU.  26, 

4.  See  SuvDATS  and  Houdays,  poet,  71  N.  E.  22,  102  A.  S.  R.  145. 

par.  42.  9.  Kansas  City  School  Dist.  v.  Sheid- 

6.  Hopkiiis  V.  Upshur,  20  Tex.  89,  ley,  138  Mo.  672,  40  S.  W.  656,  60 

70  Am.  Dec  376.    And  see  infra,  par.  A  S.  R.  576,  37  L.R.A.  406. 

11.  10.  Thornton  v.   Sheffield,  ete.,  R. 

6.  Amherst  Academy   v.    Cowls,   6  Co.,  84  Ala.  109,  4  So.  197,  5  A.  S.  R. 
Pick.  (Mass.)  ^7,  17  Am.  Dee.  387.  337.    And  see  CoimucTS,  voL  6,  pp. 

7.  Beatty  v.  Western  Codl^;e,  177  834,  847. 
DL  280,  52  N.  E.  432,  69  A.  S.  R. 
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certain  sums  of  money,  and  the  amount  which  each  is  to  pay  ia 
expressed  in  figures,  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  figures  represent  dollars.** 

3.  Acceptance  of  Offer. — In  the  first  instance,  a  subscription  is  a 
mere  offer,  which  must  be  acceded  to  as  any  other  promise  or  offer, 
and  the  subscriber  apprised  within  a  reasonable  time  that  his  oflFer 
is  accepted.*'  That  is,  the  offer  must  be  accepted  by  the  payee ;  and, 
if  no  payee  is  named  in  the  subscription  paper,  the  acceptance  is  suf- 
ficient if  made  by  the  party  intended.*'  The  acceptance  must  be 
made  within  the  lifetime  of  the  promisor,  for  his  death  revokes  the 
oflFer,  and  a  subsequent  acceptance  is  unavailable.**  It  is  not  ordi- 
narily required,  however,  that  the  acceptance  be  made  in  a  formal 
manner,  and  no  formal  notice  of  the  acceptance  need  be  given  directly 
to  the  subscriber.*'  A  binding  acceptance  may  properly  be  inferred 
from  the  conduct  of  the  payee  in  retaining  the  subscriptions  in  its 
possession  and  expending  money  on  the  faith  thereof.*'  But  when 
the  subscription  is  conditional  and  stipulates  for  another  kind  of 
acceptance,  the  expenditure  of  money  on  the  faith  of  the  subscription 
will  not  be  a  sufficient  acceptance.*'  Whether  the  facts  are  sufiScient 
to  constitute  an  acceptance  of  a  subscription  is  generally  a  question 
for  the  jury  and  their  finding  will  not  ordinarily  be  disturbed  on 
appeal** 

4.  Policy  of  Courts  toward  Subscription  Contracts. — Subscription 
contracts  are  favored  in  law  as  calculated  to  foster  and  encourage 
pubUc  and  quasi  public  enterprises.**  As  a  matter  of  public  policy, 
the  courts  are  desirous  that  subscribers  should  not  evade  their  de- 
liberate promises  of  contribution,"  and  their  tendency,  therefore,  is 

11.  Eichelien  Hotel  Co.  v.  Interna-       Note:  17  Ann.  Cas.  1078. 

tional  Militaiy  Encampment  Co.,  140  16.  Richelieu  Hotel  Co.  v.  Intema- 

lU.  248,  29  N.  E.  1044,  33  A.  S.  R.  tional  Military  Encampment  Co.,  140 

234.  111.  248,  29  N.  E.  1044,  33  A.  S.  R. 

12.  Beatty  v.  Western  College,  177  234;  Merchants'  Bldg.  Imp.  Co.  v. 
lU.  280,  52  N.  E.  432,  69  A.  S.  R.  242,  Chicago  Exch.  Bldg.  Co.,  210  DL  26, 
42  L.R.A.  797;  Gait  v.  Swain,  9  71  N.  E.  22,  102  A.  S.  R.  145. 
Grat.  (Va.)  633,  60  Am.  Dec.  311;  17.  Evangelish  Lutherish,  etc.  ▼. 
Evangelish  Lutherish,  etc.  v.  Praess,  Prnees,  140  Wis.  349,  122  N.  W.  719, 
140  Wis.  349,  122  N.  W.  719,  17  Ann.  17  Ann.  Cas.  1074  and  note. 

Cas.  1074  and  note.  18.  Richelieu  Hotel  Co.  v.  Interna- 
ls. Owenby  v.  Georgia  Baptist  As-  tional  Military  Eneampmoit  Co.,  140 
sembly,  137  Ga.  698,  74  S.  E.  56,  Aim.  HI.  248.  29  N.  E.  1044.  33  A.  S.  R. 
Cas.  1913B  238  and  note.  234. 

14.  See  infra,  par.  14.  19.  Merdiants'  Bldg.   Imp.   Co.  ▼. 

15.  Richelieu  Hotel  Co.  v.  Interna-  Chicago  Exch.  Bldg.  Co.,  210  HL  26, 
tional  Military  Encampment  Co.,  140  71  N.  E.  22,  102  A.  S.  R.  145. 

111.  248,  29  N.  E.  1044,  33  A.  S.  R.       80.  Hliopolia  M.  E.  Chunih  v.  Oar- 
234;   Merchants'   Bldg.   Imp.   Co.   t.  vey,  53  HI.  401,  6  Am.  Rep.  5L 
Chicago  Exch.  Bldg.  Co.,  210  HL  26,       Note:  48  L.S.A.(N.S.)  784. 
71  N.  E.  22, 102  A.  S.  R.  145. 

1398 


Digitized  by 


Google 


26  B.  C.  L. 


SUBSCRIPTIONS 


5,  6 


to  adopt  such  a  rule  as  will  sustain  the  subscriptions  as  a  legal  obliga- 
tion. Lightly  to  withhold  judicial  sanction  from  such  obligations 
would  be  to  destroy  millions  of  assets  of  the  most  beneficent  institu- 
tions in  our  land,  and  to  render  such  institutidns  helpless  to  carry  out 
the  purpose  of  their  organization.*  Thus,  in  some  instances,  though 
no  other  consideration  for  the  promise  existed,  a  sufficient  consid- 
eration has  been  found  in  the  premises  of  associate  subscribers.' 

5.  Effect  of  Indefiniteness  as  to  Payee. — The  circumstance  that 
no  payee  is  named  in  the  subscription  paper  does  not  necessarily 
bar  an  action  thereon  against  a  subscriber.*  Thus,  a  subscription  for 
certain  religious  or  educational  purposes  has  been  sustained  though 
the  institution  is  not  specifically  named.*  In  an  action  on  such  an 
instrument,  parol  evidence  may  be  received  to  show  the  party  in- 
tended as  the  recipient  of  the  subsmption.'  Grenerally  a  person  who 
advances  money  or  performs  labor  on  the  faith  of  the  subscription 
becomes  the  proper  promisee  or  payee,*  and  particularly  is  this  so 
when  the  instrument  is  to  the  effect  that  the  subscriber  will  pay  the 
designated  sum  to  anyone  who  may  hereafter  do  the  proposed  work; 
in  such  a  case,  the  instrument  has  an  effect  somewhat  similar  to  a 
note  payable  to  "bearer."  '  It  is  not  necessary  that  the  beneficiary  or 
payee  be  in  existence  at  the  time  of  the  execution  of  the  subscription 
agreement.*  Thus  frequently  binding  subscriptions  are  made  for 
the  benefit  of  a  corporation  to  be  thereafter  organized.*  So  a  sub- 
scription may  be  enforced  which  provides  for  payment  to  trustees 
thereafter  to  be  selected.** 

II.  C!ONSIDEKATION 

6.  In  General. — ^The  general  rule  that  a  promise,  not  supported  by 
a  consideration,  is  nudum  pactum  and  unenforceable,**  applies  to  sub- 


1.  Brokaw  v.  McElroy,  162  la.  288, 
143  N.  W.  1087,  50  L.R.A.(N.S.)  835. 

2.  See  infra,  par.  7. 

3.  Owenby  v.  Georgia  Baptist  As- 
sembly, 137  Ga.  698,  74  S.  E.  56,  Ann. 
Cas.  1913B  238  and  note;  Merchants' 
Bldg.  Imp.  Co.  V.  Chicago  Exch.  Bldg. 
Co.,  210  lU.  26,  71  N.  E.  22,  102  A. 
S.  R.  145;  Hopkins  v.  Upshur,  20 
Tex.  89,  70  Am.  Dec.  375. 

Note:  48  L.R.A.(N.S.)   789. 

4.  Owenby  v.  Gkoi^a  Baptist  As- 
sembly, 137  Ga.  698,  74  S.  E.  56,  Ann. 
Cas.  1913B  238  and  note. 

6.  Hopkins  v.  Upshur,  20  Tex.  89, 
70  Am.  Dee.  375. 

6.  Notes:  17  Ann.  Cas.  1078;  Ann. 
Cas.  1913B  20. 


7.  Cooper  v.  MeCrimmin,  33  Tex. 
383,  7  Am.  Rep.  268. 

8.  Merchants'  Bldg.  Imp.  Co.  v. 
Chicago  Ezch.  Bldg.  Co.,  210  111.  26, 
71  N.  E.  22,  102  A.  8.  R.  145. 

Note:  Ann.  Cas.  1913B  241. 

9.  Griswold  V.  Peoria  University,  26 
m.  41,  79  Am.  Dee.  361  and  note; 
Richelieu  Hotel  Co.  v.  International 
Military  Encampment  Co.,  140  III. 
248,  29  N.  E.  1044,  33  A.  S.  R.  234. 

Notes:  48  L.R.A.(N.S.)  790;  Ann. 
Cas.  1913B  241. 

10.  Caples  V.  Branham,  20  Mo.  244, 
64  Am.  Dec.  183. 

11.  See  CoNTBAOis,  vol.  6,  p.  640 
et  seq. 
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ucription  agreements,  and  no  action  can  be  maintained  thereon,  how> 
ever  worthy  the  object  intended  to  be  promoted.**  The  performance 
of  such  a  promise  rests  wholly  on  the  will  of  the  person  making  it 
He  can  refuse  to  perform,  and  his  legal  right  to  do  so  cannot  be  dis- 
puted, although  his  refusal  may  disappoint  reasonable  expectations  or 
may  not  be  justified  in  the  forum  of  conscience.*'  The  consideration 
need  not,  however,  be  in  the  form  of  some  return  or  benefit  accruing  to 
the  promisor,  but  may  constitute  some  forbearance  or  action  on  the 
part  of  the  promisee.**  Moreover,  it  is  held  in  some  jurisdictions  that 
the  concurrent  promises  of  other  subscribers  may  be  sufficient  to  avoid 
the  claim  of  absence  of  consideration.*'  But,  where  there  are  no  sign- 
ers to  the  instrument  other  than  the  one  sought  to  be  charged,  the 
promise  b  generally  considered  nudum  pactum  until  it  is  accepted  by 
the  payee  or  otherwise  acted  upon.*'  A  note  given  by  the  subscriber 
for  the  amount  of  his  subscription,  in  the  absence  of  one  claiming  as  a 
holder  in  due  course,  b  subject  to  the  same  claim  of  want  of  considerar 
ticm  as  is  the  original  subscription ;  *^  but,  when  the  promise  is  inc(»<> 
porated  in  the  form  of  a  note  and  imports  a  consideration,  the  burden 
is  placed  upon  the  promisor  to  show  the  absence  of  consideration.*' 
The  fact  that  the  instrument  states  that  the  promisor  has  received  a 
consideration  of  one  dollar  does  not  preclude  a  claim  of  want  of  con- 
sideration, but  the  promisor  may  show  by  parol  evidence  that  no  such 
sum  has  been  received.*' 

7.  Promises   of   Other   Subscribers. — In   some   jurisdictions   the 
promises  of  associate  subscribers  is  considered  a  sufficient  considera- 

12.  Des  Moines  University  v.  liv-  L.R.A.  406;  Irwin  v.  Lombard  Univer- 
ingston,  57  la.  307,  10  N.  W.  738,  42  sity,  56  Ohio  St.  9,  46  N.  E.  63,  60  A. 
Am.  Rep.  42;  Albany  Presbyterian  S.  R.  727,  36  L.R.A.  239;  Gait  v. 
Church  V.  Cooper,  112  N.  Y.  517,  20  Swain,  9  Grat.  (Va.)  633,  60  Am.  Dec 
N.  E.  352,  8  A.  S.  R.  767,  3  L.R.A.  311.  See  generaHy,  Coitpraots,  vol.  6, 
468  and  note;  Hopkins  v.  Upshur,  20  p.  664  et  seq.  and  see  infra,  par.  8. 
Tex.  89,  70  Am.   Dec.   375;   Gait  v.       15.  See  infra,  par.  7. 

Swain,  9  Grat.  (Va.)  633,  60  Am.  Dec.  16.  Albert  Lea  College  v.  Brown,  88 

311.  Minn.  524,  93  N.  W,  672,  60  L.R.A. 

Note:  48  L.R.A.(N.S.)  785.  870;  In  re  Helfenstein,  77  Pa.  St 

13.  Albany  Presbyterian  Church  v.  328,  18  Am.  Rep.  449. 
Cooper,  112  N.  Y.  517,  20  N.  E.  352,  Note:  48  L.R.A.(N.S.)  798. 

8  A.  S.  R.  767,  3  L.RA.  468.  17.  Pratt  v.  Elgin  Baptist  Soc,  93 

14.  Richelieu  Hotel  Co.  v.  Interna-   111.  475,  34  Am.  Rep.  187. 

tionsl  Military  Encampment  Co.,  140  18.  Brokaw  v.  McEbroy,  162  la.  288, 

Dl.  248,  29  N.  E.  1044,  33  A.  S.  R.  143    N.    W.    1087,    50    I*R.A.(N.S.) 

234;  Brokaw  v.  McElroy,  162  la.  288,  835;   Amherst  Academy  v.  Cowls,  6 

143  N.  W.  1087,  50  L.E.A.{N.S.)  835;  Pick.   (Mass.)  427,  17  Am.  Deo.  387. 

Amherst  Academy  v.  Cowls,  6  Pick.  See  also  Beatty  v.  Western   Collie, 

(Mass.)  427,  17  Am.  Dec.  387;  Albert  177  Dl.  280,  52  N.  E.  432,  69  A.  S.  R. 

Lea  Collie  v.  Brown,  88  Minn.  524,  242,  42  L.R.A.  797. 

93  N.  W.  672,  60  L.R.A.  870;  Kansaa  19.  Albany  Presbyterian  Chnich  ▼. 

City  School  Dist.  v.  Sheidley,  138  Mo.  Cooper,  112  N.  Y.  617,  20  N.  B.  352, 

672,  40  S.  W.  656,  60  A.  S.  R.  576,  37  8  A.  iS.  B.  767,  3  L.R.A.  468. 
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tion  to  support  the  promise  of  a  particular  subscriber.*"  The  view  is 
taken  that,  if  it  is  within  the  contemplation  of  a  contributor  that  the 
fact  of  his  contrihution  may  be  announced  to  others  as  an  inducement 
to  contributions  by  them,  and  if  additional  contributions  be  made  by 
reason  of  such  inducement,  even  in  part,  it  operates  as  a  sufficient 
consideration  for  the  promise  of  the  first  contributor.  It  is  not  es- 
sential, in  such  a  case,  that  the  additional  contributions  thus  induced 
should  be  devoted  to  the  same  fund,  or  to  the  erection  of  the  same 
building.*  Moreover,  in  a  few  states  statutes  have  been  enacted  ex- 
pressly declaring  that  in  mutual  subscriptions  for  a  common  object, 
the  promise  of  others  is  a  good  consideration  for  the  promise  of  each ; 
but  such  a  statute  has  been  held  not  to  apply  to  oral  subscriptions.* 
In  other  jurisdictions  mutual  promises  of  the  subscribers  are  not 
deemed  sufficient  as  a  consideration,*  and  when  this  doctrine  obtains 
the  rule  is  sometimes  stated  to  the  effect  that  a  subscription  is  not  en- 
forceable until  it  has  been  acted  on  by  the  promisee  or  beneficiary.* 
But  even  where  the  mere  promises  of  other  subscribers  are  not  suffi- 
cient to  support  an  action  for  a  subscription,  it  has  been  held  that 
acts  of  other  subscribers,  such  as  the  payment  of  their  subscriptions, 
constitute  a  sufficient  consideration.' 

8.  Acts  in  Reliance  on  Subscription. — It  is  not  necessary  that  the 
consideration  exist  at  the  time  of  making  the  subscription,  but  it 
may  be  supplied  by  the  subsequent  conduct  of  the  payee  or  benefici- 
ary.*   In  other  words,  the  mutuality  of  the  promise  is  tested  by  the 

20.  Garrigns  v.  Home  Frontier,  etc,  2  Pick.  (Mass.)  579,  13  Am.  Dec.  457 

Missionary  Soc,  3  Ind.  App.  91,  28  and  note;  Cottage  Street  M.  E.  Church 

N.  E.  1009,  50  A.  S.  R.  262;  G«oi^  v.  v.  Kendall,  121  Mass.  528,  23  Am.  Rep. 

Harris,  4  N.  H.  533, 17  Am.  Dec.  446;  286;  Albany  Presbyterian  Church  v. 

Trov  Cons?regational  Soc.  v.  Perry,  6  Cooper,  112  N.  Y.  517,  20  N.  E.  352, 

N.  H.  164,  25  Am.  Dec.  455;  Irwin  v.  8  A.  8.  R.  767,  3  L.R.A.  468  and  note; 

Lombard  University,  56   Ohio   St.  9,  Twenty-Third  St  Baptist  Church  v. 

46  N.  E.  63,  60  A.  S.  R.  727,  36  L.R.A.  Cornell,  117  N.  Y.  601,  23  N.  E.  177, 

239;  Edinboro  Academy  v.  Robinson,  6  L.R.A.  807;  Philomath   College  v. 

37  Pa.  St.  210,  78  Am.  Dec.  421.  Hartless,  6  Ore.  158,  25  Am.  Rep.  510. 

Notes:    3    L.R.A.   468;   48   LJl.A.       4.  Pratt  v.  Elgin  Baptist  Soc,  93 

(N.S.)  798.  lU.  475,  34  Am.  Rep.  187;   Bridge- 

1.  Brokaw  v.  McElroy,  162  la.  288,  water  Academy  v.  Gilbert,  2  Pick. 
143  N.  W.  1087,50  L.R.A.(N.S.)  835.  (Mass.)  579,  13  Am.  Dec.  457  and 
Compare  Des  Moines  University  v.  note;  Cottage  Street  M.  E.  Church  v. 
Livingston,  57  la.  307,  10  N.  W.  738,  Kendall,  121  Mass.  528,  23  Am.  Rep. 
42  Am.  Rep.  42,  denying  recovery  up-  286;  Philomath  College  v.  Hartless,  6 
on  a  subscription  to  pay  an  existing  Ore.  158,  25  Am.  Rep.  510. 

debt  of  a  university.  Note:  48  L.R.A.(N.S.)  786,  801. 

2.  Owenby  v.  Georgia  Baptist  As-  6.  La  Fayette  County  Monument 
sembly,  137  Ga.  698,  74  S.  E.  56,  Ann.  Corp.  v.  Magoon,  73  Wis.  627,  42  N. 
Cas.  1913B  238;  Young  Men's  Chris-  W.  17,  3  L.R.A.  761  and  note. 

tian  Ass'n  v.  Estill,  140  Ga.  291,  78       «.  Hopkins  v.  Upshur,  20  Tex.  89, 
8.  E.  1076,  Ann.  Cas.  1914D  136,  48   70  Am.  Dec.  375. 
L.R.A.(N.S.)  783  Mid  note.  Nptes:    48   L.R.A.(N.S.)    791;   17 

8.  Bridgewater  Academy  v.  Gilbert.  Ann.  Cas.  1076. 
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situation  existing  at  the  time  it  is  sought  to  enforce  the  subscription, 
not  by  that  existing  at  the  time  of  the  signing  of  the  instrument' 
When  the  party  or  institution  for  whose  benefit  a  subscription  ia  made 
acts  thereon  and  incurs  legal  liabilities  and  expense  on  the  faith 
thereof,  the  promise  npens  into  an  enforceable  contract.*  When 
expense  is  incurred  up<m  the  faith  of  the  subscription,  an  action  may 
be  maintained  against  the  subscriber  for  the  amount  he  promised 
to  contribute,  or  at  least  for  such  an  amount  as  will  represent  his 
proportion  of  the  expense  incurred,*  and  it  is  not  essential  for  the 
sufficiency  of  the  consideration  that  the  promise  of  the  subscriber 
be  the  sole  inducement  to  the  activities  and  expenditures  of  the 
beneficiary.*"  Subsequent  acta  by  the  officers  of  the  institution  may 
supply  consideration ;  as,  for  example,  when  the  officers  assume  an 
obligation  of  the  institution  in  reliance  on  the  subscriptions.**  Sim- 
ilarly, when  a  subscription  is  made  for  the  payment  of  the  debt  of 
an  institution,  and  the  trustees  thereof  borrow  mcmey  to  pay  the  debt 
on  the  faith  of  the  subscription,  the  subscriber  is  bound.**  The  fact 
that  the  beneficiary  incurred  expenses  in  the  form  of  cmnmissions 
for  securing  subscriptions  will  not  form  a  consideration  for  such 

7.  Owenby  v.  Georgia  Baptist  As-  60  A.  S.  E.  676,  37  L.KA.  406;  George 
Bembly,  137  G«.  698,  74  S.  E.  56,  Ann.  ▼.  Harris,  4  N.  H.  533,  17  Am.  Dee. 
Gas.  1913B  238;  Irwin  t.  Lombard  446;  Albany  Presbytman  Church  t. 
UniTersity,  56  Ohio  St.  9,  46  N.  E.  63,  Cooper,  112  N.  Y.  517,  20  N.  E.  352, 
6  A.  S.  R.  727,  36  L.R.A.  239.  8  A.  S.  R.  767  and  note,  3  L.B.A.  468 

8.  Rogers  V.  Galloway  Female  Col-  and  note;  Irwin  v.  Lombard  Univer- 
lege,  64  Ark.  627,  44  S.  W.  454,  39  sity,  58  Ohio  St.  9,  46  N.  E,  63,  60 
L.R.A.  636;  Young  Men's  Christian  A.  S.  R.  727  and  note,  36  L.R A.  239; 
Ass'n  V.  Estill,  140  Ga.  291,  78  S.  E.  Philomath  College  v.  Hartless,  6  Oie. 
1075,  Ann.  Cas.  1914D  136,  48  L.R.A.  158,  26  Am.  Rep.  510;  Cumberland 
(N.S.)  783  and  note;  Griswold  v.  V^.  R.  Co.  v.  Baab,  9  Watts  (Pa.) 
Peoria  University,  26  111.  41,  79  Am.  468,  36  Am.  Dee.  132;  Hopkins  v.  Up- 
Rep.  361  and  note;  Richelieu  Hotel  shur,  20  Tex.  89,  70  Am.  Dec.  375  and 
Co.  V.  International  Military  Encamp-  note;  State  Treasurer  v.  Cross,  9  Vt. 
ment  Co.,  140  HI.  248,  29  N.  E.  1044,  289,  31  Am.  Deo.  626;  Oalt  v.  Swain, 
33  A.  S.  R.  234;  Beatty  v.  Western  9  Grat  (Va.)  633,  60  Am.  Dec  311; 
College,  177  ni.  280,  52  N.  E.  432,  69  Yonng  Men's  Chnstian  Ass'n  v.  Olds 
A.  S.  R.  242,  42  L.R.A.  797;  Me-  Co.,  84  Wash.  630,  147  Pac.  406, 
Donald  V.  Gray,  11  la.  508,  79  Am.  L.R.A.1917F  1132. 

Dec.  509;   Des  Moines  University  v.  Notes:  13  Am.  Dee.  458;  59  Am. 

Livingston,  57  la.  307,  10  N.  W.  738,  Dec.  713;  26  LJI.A.  307;  17  Ann.  Cas. 

42  Am.  Rep.  42:  Brokaw  v.  McElroy,  1076. 

162  la.  288, 143  N.  W.  1087,  50  L.R.A.  9.  George  v.  Harris,  4  N.  H.  533, 

(N.S.)  835;  Farmington  Academy  v.  17  Am.  Dee.  446. 

Allen,  14  Mass.  172,  7  Am.  Dec.  201  10.  Brokaw  v.  McEbroy,  162  la.  288, 

and  note;  Amherst  Academy  v.  Cowls,  143  N.  W.  1087,  50  KR.A.(N.S.)  835. 

6  Pick.  (Mass.)  427,  17  Am.  Dec.  387;  11.  Ft  Madison  First  M.  E.  Church 

Albert    Lea    CoU^e    v.    Brown,    88  v.  DonneU,  110  la.  5,  81  N.  W.  171,  46 

Minn.  524,  93  N.  W.  672,  60  L.R.A.  L.R.A.  858. 

870:    Kansas    City    School    Dist.    v.  18.  Uliopolis  M.  E.  Church  v.  Gar- 

Sheidley,  138  Mo.  672,  40  S.  W.  656,  yey,  53  111.  401,  6  Am.  Rep.  5L 
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subscriptions,**  but  the  expenditure  of  time,  labor,  and  money  in  secur- 
ing additional  subscriptions,  the  securing  of  which  is  made  a  condi- 
tion of  the  subscription  in  question,  has  been  held  to  constitute  suf- 
ficient consideration  for  such  subscription.** 

ni.  Conditional  Subsceiptigns 

9.  In  GeneraL — Subscriptions  may  be  conditional,  so  that  the  lia- 
bility of  the  subscriber  is  dependent  upon  the  performemce  of  some 
act  by  the  beneficiary  or  other  person.  When  the  condition  is  sub- 
stantially performed,  the  subscription  becomes  absolute.**  If  the 
condition  is  precedent,  compliance  therewith  is  reiquired  before  the 
subscription  will  be  binding.**  If  the  condition  is  subsequent,  the 
subscriber  may  not  ordinarily  avoid  the  payment  of  the  subscription ; 
but  in  some  cases  he  can  recover  back  his  payment  upon  subsequent 
breach  of  the  condition.*'  Thus,  if  the  subscription  is  payable  upon 
demand,  the  promise  can  be  enforced  before  the  completion  of  the 
work  for  which  it  was  intended ;  but,  if  the  purpose  of  the  subscrip- 
tion is  not  fulfilled,  the  payee  may  be  compelled  to  return  the  sum 
paid,**  together  with  interest  from  the  time  of  its  payment.**  If 
property,  instead  of  money,  is  contributed,  the  value  of  the  property 
will  furnish  the  measure  of  tiie  damages  recoverable  by  the  sub- 
scriber.** To  authorize  a  recovery,  however,  the  condition  annexed  to 
the  contribution  must  generally  be  one  which  is  not  illegal  or  against 
public  policy.  For  example,  one  contributing  toward  the  cofistrao- 
tion  of  a  municipal  structure  on  the  condition  that  it  be  located  near 
property  of  the  subscriber  has  been  denied  relief,  although  the  mu- 
nicipality failed  to  perform  the  condition,  for  such  an  agreement  is 
generally  deemed  contrary  to  pubUc  poHcy.*    Whether  a  particular 

18.  Brokaw  v.  McElroy,  162  la.  288,       17.  Ft.   Wayne  Electric  light  Co. 

143  N.  W.  1087,  50  L.R.A.(N.S.)  835.  v.  MUler,  131  Ind.  499,  30  N.  E.  23, 

14.  Note:  48  LJIA.(N.S.)  794.  14  L.R.A.  804;  BrimhaU  v.  Van  Camp- 

15.  Missouri  Pac.  R.  Co.  v.  Tygard,  en,  8  Minn.  13,  82  Am.  Dec.  118;  La- 
84  Mo.  263,  54  Am.  Rep.  97;  Cooper  Fayette  Connty  Monnment  Corp.  v. 
T.  MoCrimmin,  33  T«c.  383,  7  Am.  Magoon,  73  Wi8.  627,  42  N.  W.  17,  3 
Rep.  268;  LaFayette  County  Monn-  L.R.A.  761. 

ment  Corp.  v.  Magoon,  73  Wis.  627,  18.  Beatty  v.  Western  Goll^:e,  177 

42  N.  W.  17,  3  L.R.A,  761.  lU.  280,  52  N.  E.  432,  69  A.  S.  R.  242, 

Note:  48  L.R.A.(N.S.)  802.  42  L.R.A.  797;  BrimhaU  v.  Van  Camp- 

16.  Cincinnati,  etc.,  B.  Co.  v.  Bens-  en,  8  Minn.  13,  82  Am.  Dec.  118. 

ley,  51  Fed.  738,  6  U.  S.  App.  115,  2  19.  Ft.  Wayne  Electric  light  Co. 
C.  C.  A.  480,  19  LJl.A.  796;  BrimhaU  t.  MiUer,  131  Ind.  499,  30  N.  E.  23, 
y.  Van  Campen,  8  Minn.  13,  82  Am.   14  L.RA.  804. 

Dee.  118:  Oarrison  v.  Cooke,  96  Tex.       W.  Thomton  v.   Sheffield,  etc.,  R.   • 
228,  72  S.  W.  54,  97  A.  S.  R.  906,  61   Co.,  84  Ala.  109,  4  So.  197,  6  A.  S.  R. 
L.R.A.  342;  Gait  ▼.  Swain,  9  Grat.   337. 

(Va.)  633,  60  Am.  Dec.  31L  1.  Edwards  v.  Ooldsboro,  141  N.  C. 

Notes:  3  LwRJL  468;  48  L.B.A.  60,  53  S.  E.  652,  8  Ann.  Cas.  479,  4 
(N.S.)  802;  17  Ann.  Cas.  1078.  LJl.A.(N.S.)  589. 
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condition  has  been  broken  is  sometimes  a  troublesome  question  and 
depends  to  a  large  extent  on  the  construction  to  be  given  the  sub- 
scription paper.  A  condition  in  a  subscription  for  the  erection  of  a 
stock  exchange  building  providing  that  the  exchange  shall  occupy 
the  building  when  erected,  "rent  free,"  is  not  violated  by  a  require- 
ment that  the  exchange  shall  pay  one  dollar  per  year;  and  a  condi- 
tion in  such  a  subscription  providing  for  annual  payments  by  tho 
subscribers  and  that  the  payments  shall  not  continue  beyond  fifteen 
years  does  not  require  the  exchange  to  procure  a  lease  for  fifteen 
years,  but  merely  limits  the  subscriber's  liability  to  such  period.* 
And  a  condition  that  the  structure  subscribed  for  shall  be  erected  "at" 
or  "in"  a  certain  town  does  not  necessarily  require  that  it  be  built 
within  the  incorporated  limits  of  such  town;  but  a  question  of  fact 
may  arise  for  the  jury  as  to  whether  the  condition  is  performed  when 
the  structure  is  located  without  the  limits  but  near  the  boundarj'.* 
So  it  has  been  held  that  similarly  a  condition  of  a  subscription  for 
a  monument  to  be  erected  in  a  certain  city  does  not  require  the  site 
selected  to  be  one  within  the  corporate  limits  of  the  city  at  the  time 
the  subscription  was  made,  but  it  may  be  placed  within  adjoining 
built  up  territory  identified  in  the  popular  mind  as  part  of  the  city.* 
It  is  an  implied  condition  of  a  subscription  that  the  money  shall  not 
be  diverted  from  the  purpose  for  vhich  it  was  subscribed  and  the 
enterprise  shall  not  be  abandoned.*  But  the  subscribers  of  money 
and  Itmd  to  induce  a  third  person  to  establish  a  manufactory  in  a 
certain  community,  the  entire  cost  of  which  is  nearly  four  times  the 
value  of  the  subscriptions,  cannot,  in  the  absence  of  a  stipulation  as 
to  the  time  the  business  shall  be  continued,  maintain  an  action  to 
recover  back  their  subscriptions,  or  to  enjoin  a  removal  of  the  machin- 
ery, if,  after  an  honest  and  faithful  attempt  for  two  and  one  half 
years  to  render  the  business  a  success,  it  proves  a  losing  venture.' 
And  the  fact  that  the  work  requires  a  larger  amount  of  money  than 
was  thought  necessary  and  was  contemplated  by  the  original  sub- 
scription agreement  does  not  avoid  the  promise  of  the  subscriber, 
where  the  additional  amount  is  covered  by  subsequent  subscriptions 
and  the  enterprise  does  not  fail.'  The  doctrine  of  estoppel  applies 
to  subscriptions,  so  that  a  subscriber  may  be  precluded  from  refusing 
payment  of  his  subscription  although  the  plans  have  been  changed.* 

2.  Merchants'    Bldg.    Imp.    Co.    v.  13,  82  Am.  Dec  U8. 

Chicago  Exch.  Bldg.  Co.,  210  lU,  28,  •   Note:  48  L.B.A.{N.S.)  811,  812. 

71  N.  E.  22,  102  A.  S.  R.  145.  6.  Ayrea  v.  Dntton,  87  Mich.  528, 

3.  Rogers  v.  Galloway  Female  Col-  49  N.  W.  897, 13  L.R.A.  698  and  note, 
lege,  64  Ark.  627,  44  S.  W.  454,  39  7.  Toung  Men's  Christian  Aas'n  t. 
L.B.A.  636.  Olds  Co.,  84  Wash.  630, 147  Pae.  406, 

4.  Cincinnati  Societies  Appeal,  154  L.RJi..l917P  1132. 

Pa.  St  621,  26  Atl.  647,  20  L.R.A.  323.      8.  Lowe  v.  Keens,  90  Neb.  565,  133 
6.  Brimhall  v.  Van  Campen,  8  Minn.  N.  W.  1127,  Ann.  Cas.  1913B  430  and 
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10.  Time  for  Completion  of  Work. — ^When  a  mibscription  is  con- 
ditioned on  the  erection  of  a  building,  or  the  completion  of  certain 
specified  work,  within  a  prescribed  time,  the  subscription  fails  if 
^loh  conditicm  is  not  complied  with,*  as  the  time  fixed  for  perform- 
ance is  deemed  of  the  eeaence  of  the  contract**  In  such  cases,  no 
recovery  can  be  had  upon  the  subscription  agreement,*^  or,  if  the 
payment  was  made  before  the  expiration  of  the  time,  tJie  subscriber 
will  ordinarily  be  permitted  to  recover  back  the  payment  upon  the 
subsequent  breach  of  the  condition.**  The  fact  that  through  the  de> 
layed  performance  of  the  condition  the  subscriber  received  consider- 
able benefit,  as  through  the  enhancement  of  the  value  of  his  property, 
creates  no  implied  obligation  to  pay  anything  therefor,**  nor  is  the 
subscriber  always  eetopped  from  claiming  reimbursement  because 
he  has  permitted  the  work  to  proceed  without  objection  after  the  ex- 
piration of  the  prescribed  time.**  The  circumstances  may,  however, 
be  such  as  to  call  for  the  application  of  the  doctrine  of  estoppel.** 

rV.  Actions 

11.  By  Whom  Maintained. — ^When  a  subscripticm  paper  names  a 
certain  person  as  the  payee  of  the  promises,  it  is  held  that  such  person 
is  a  proper  party  plaintiff  to  enforce  the  payment  of  the  subscrip- 
tiona**  Thus,  when  a  aubecription  is  payable  to  a  certain  person 
described  as  the  treasurer  of  the  institution  to  be  benefited  by  the 
subscription,  he  may  maintain  an  action  in  his  own  name  against  one 
of  the  promisoiB.*'  So  a  promise  to  pay  to  a  building  committee  of 
a  church  may  be  enforced  by  such  committee.**  Under  a  subscrip- 
tion for  the  erection  of  a  church,  school,  or  other  structure,  and  for 
the  subsequent  formation  of  a  corporation  therefor,  it  is  generally 
held  that  the  corporation,  when  formed,  may  maintain  an  action 

note;  Toung  Men's  Christian  Ass'n  v.  Co.,  84  Ala.  109,  4  So.  197,  5  A.  S.  B. 

Olds  Co..  b4  Wash.  630,  147  Pac  406,  337.     And  see  supra,  par.  9. 

L.R.A.1917F  1132.  13.  Cincinnati,  etc.,  B.  Co.  v.  Bena- 

9.  Cincinnati,  etc.,  B.  Co.  v.  Bens-  ley,  51  Fed.  738,  6  U.  S.  App.  115,  2 

ley,  51  Fed.  738,  6  U.  S.  App.  115,  c.  C.  A.  480,  19  L.R.A.  796. 

2  C.  C.  A.  480,  19  L.B.A.  796j  Gam.  14.  Thornton  v.   Sheffield,  etc.,  B. 

H  97  ftli.  906:61  SlYm  ""•   ?-'  «  ^^  !««'  *  So-  1«^'  '  ^-  «•  «• 

Khot.L^t:^Se?d^etc.,   B.  jj  gt=  ^-j^L^a  S  MaTioo 

Co.,  84  Ala.  109,  4  So.  197,  5  A.  S.  R.  _  "'  ^""'"J'-  ^'^*'  ^^  Mass.  190, 

337;  Garrison  v.  Cooke,  96  Tex.  228,  ^  ^;  "*|-  ^%  .  ,„„.  „„„ 

72  S.  W.  54,  97  A.  S.  R.  906  and  note,  Note:  48  L.R.A.(N.S.)  808. 

61  L.R.A.  342.  ^^-  McDonald  v.  Gray,  11  la.  608, 

11.  Cincinnati,  etc.,  R.  Co.  v.  Ben»-  79  Am.  Dec  509. 

ley,  51  Fed.  738,  6  U.  S.  App.  115,  2      Note:  48  L.R_A.(N.S.)  808. 

0.  C.  A.  480,  19  L.R.A.  796,  18.  Chambers  v.  Calhoun,  18  Pa.  St. 

12.  Thornton  v.   SheflBeld,  etc.,  R.   13,  55  Am.  Dec.  583. 
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!  U  SUBSCRIPTIONS  25  R.  G  L. 

against  a  subscriber  to  enforce  his  promise.**  The  subseription  in- 
m'es  to  the  benefit  of  the  corporation  formed  after  the  signing  of  the 
subscription.*"  Thus,  a  college  established  by  a  church  pursuant  to 
subscriptions  is  the  beneficiray  of  such  subscriptions  and  may  main- 
tain an  action  thereon.*  And  trustees  of  an  academy  to  wh<Mn  a  note  is 
made  for  a  subscription  may  maintain  an  action  Uiereon.'  The  fact 
that  irregularities  exist  in  die  formation  of  the  corporation  will  not 
afford  any  defense  to  the  subscriber.*  Trustees  of  an  institution, 
though  it  be  not  incorporated,  may  maintain  an  action  for  the  enforce- 
ment of  subscriptions.*  An  acticm  on  a  promise  to  pay  the  state  treas- 
urer a  certain  amount  toward  the  construction  of  a  state  house  may  be 
maintained  either  by  the  treasurer  or  by  the  state.'  The  indefinite- 
ness  of  the  payee  named  in  the  instrument  will  not  defeat  the  action.* 
Indeed,  the  subscription  may  run  to  anyone  who  shall  erect  the  con- 
templated structure,  so  that  it  is  in  effect  like  an  instrument  payable 
to  bearer,  and  authorizes  the  person  performing  the  work  to  main- 
tain an  action  thereon.'  A  subscription  for  the  purpose  of  erecting  a 
church  building  may  be  assigned  by  the  vestry  in  payment  therefor, 
and  the  contractor  who  undertakes  to  build  the  church,  and  to  whom 
the  subscription  has  been  assigned,  may  maintain  an  action  thereon 
in  his  own  name.*  Where  several  persons  agree  in  writing  to  lend, 
for  a  specified  purpose,  the  sums  sulwcribed  by  them,  the  money  to  be 
paid  to  one  of  their  number  as  agent,  such  agent  may  maintain  an 
action  against  those  subscribers  who  refuse  to  pay,  to  reimburse  hin>- 
self  for  money  advanced  on  the  faith  of  the  subscriptions;*  but  one 
of  a  number  of  subscribers  to  a  common  object  cannot  sue  another 
of  the  number  for  the  latter's  proportion  of  moneys  alleged  to  have 
been  expended  by  the  plaintiff,  there  appearing  no  agency  for  the  ex- 
penditure of  the  money,  authorized  by  the  subeeribers.** 

19.  Qriswold  V.  Peoria  University,  2.  Amherst    Academy   v.    Cowls,   6 
26  III.  41,  79  Am.  Dec.  361  and  note;  Pick.  (Mass.)  427,  17  Am.  Deo.  387. 
Richelieu   Hotel  Co.  v.   International  8.  EvangeUsh     Lntherish,     ete.     v. 
Military  Encampment  Co.,  140  lU.  248,  Pruess,  140  Wis.  349,  122  N.  W.  719, 
29  N.  E.  1044,  33  A.  S.  R.  234  and  17  Ann.  Cas.  1074. 

note;  Edinboro  Aeadony  v.  Robinson,  4.  Phipps  t.  Jones,  20  Pa.  SL  260, 

37  Pa.  St.  210,  78  Am.  Dec  421.  Com-  59  Am.  Dec.  708  and  note, 

pare   Phillips   Limerick   Academy   v.  5.  State  Treasurer  v.  Cton,  9  Yt. 

Davis,  11  Mass.  113,  6  Am.  Dec.  162,  289,  31  Am.  Deo.  626. 

disapproving  the  action  of  assumpsit  6.  See  supra,  par.  6. 

as  the  proper  remedy  for  the  enforce-  7.  Cooper  v.  McCrimmin,  33  Tex. 

ment  of  the  subscription.  383,  7  Am.  Rep.  268. 

Note:  48  L.R,A.(N.S.)  810.  Note:  48  L.R.A.(N.S.)  810. 

20.  Qriswold  v.  Peoria  University,  8.  Hopkins  v.  Upshur,  20  Tex.  89, 
26  111.  41,  79  Am.  Dec.  361  and  note,  70  Am.  Dec.  375. 

1.  Rogers  v.  Galloway  Female  Col-      9.  Homes  v.  Dana,  12  Maw.  190,  7 
l^e,  64  Ark.  627,  44  S.  W.  454,  39   Am.  Dec.  55. 
L.R.A.  636.  10.  Basford  v.  Brown,  22  Me.  9,  38 

Note:  48  L.R.A.(N.S.)  810.  Am.  Dec  281. 
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12.  Joint  or  Several  Liability. — In  case  of  an  ordinary  subscrip- 
tion contract,  where  the  undertaking  is  to  pay  the  amount  set  opposite 
the  respective  signatures  of  the  parties,  the  contract  of  each  sub- 
scriber is  generally  regarded  as  separate  from  that  of  others,  so  as  to 
sustain  an  action  against  each  subscriber  individually.**  Where  some 
of  the  subscribers  to  a  contract  for  the  construction  of  a  building 
limited  their  liability  by  fixing  the  amount  of  their  several  subscrip- 
tions and  others  did  not,  it  was  held  that  the  liability  of  the  latter 
was  several  and  not  joint,  and  that  each  of  them  was  liable  for  his  pro- 
portion of  the  amount  remaining  after  deducting  the  sum  of  the  fixed 
subscriptions  from  the  contract  price.**  Where  subscribers  are  en- 
titled to  recover  back  subscriptions  which  they  have  paid,  each  one 
is  ordinarily  entitled  to  maintain  a  separate  action  for  his  share.** 

13.  Evidence. — ^In  accordance  with  the  general  roles  of  evidence,** 
when  a  subscription  agreement  is  in  writing,  parol  evidence  is  not 
admissible  to  contradict  the  writing  or  to  add  conditions  thereto 
which  are  not  expressed.**  Thus  parol  evidence  will  not  be  received 
to  show  that  the  work  subscribed  for  was  to  be  let  to  the  lowest 
bidder,  there  being  no  such  provision  in  the  instrument.**  When 
a  subscriber  promises  to  make  an  unconditional  subscription,  his  con> 
duct  may  be  the  inducement  of  other  subscriptions,  which  would  not 
otherwise  have  been  contributed,  and  he  should  not  be  permitted  to 
shield  himself  under  a  private  understanding  making  his  promise  con- 
ditional.*' The  consideration  required  to  support  a  subscription  prom- 
ise may,  however,  be  proved  by  parol  evidence,**  and  parol  evidence 
has  also  been  held  admissible  to  show  that  a  subscription,  expressed 
in  terms  to  be  "for  the  purpose  of  building  a  Catholic  chapel,"  was 
intended  "for  the  purpose  of  building  a  Roman  Catholic  chapel,"  to 
be  used  as  a  place  of  public  worship  according  to  the  rites  and  cere- 
monies of  the  Roman  Catholic  church.**    It  may  be  shown  that  a 

11.  CHbbons  v.  Bente,  61  Minn.  499,  16.  Hurley  v.  Tonng  Men's  Chr^ 
63  N.  W.  756,  22  L.R.A.  80  and  note;  tian  Ass'n,  16  Am.  26,  140  Pae.  816, 
Cornish  v.  West,  82  Minn.  107,  84  N.  52  L.R.A.(N.S.)  220;  Ge<H«e  v.  Har- 
W.  750,  52  L.R.A.  355.  ris,  4  N.  H.  533,  17  Am.  Dec.  446: 

Note:  48  L.RA.(N.S.)  808.  Guthrie,   etc.,  R.   Co.   v.   Rhodes,  W 

12.  Cornish  v.  West,  82  Minn.  107,  Okla.  21,  91  Pac  1119,  21  L.R.A. 
84  N.    W.  750,  62  L.R.A.  355.     In   (N.S.)  490. 

this  case  the  contract  price  was  $3000,  Note:  48  L.R.A.(N.S.)  814. 

and  fifteen  of  the  subscribers  limited  16.  Cooper  v.  MeCrimmin,  33  Ter. 

their  liability   by   fixing  the  amounts  383,  7  Am.  Rep.  268. 

of  their  subscriptions,   in   all  $1700.  17.  George  v.  Harris,  4  N.  H.  533, 

Eleven  did  not  fix  their  amounts,  and  17  Am.  Dee.  446. 

it  was  held  that  each   of  them  was  18.  Note:  48  L.R.A.(N.S.)  815. 

bound  to  pay  one  eleventh  of  $1300.  19.  O'Hear  v.  De  Goesbriand,  83  Yt. 

13.  Note:  22  L.R.A.  81.  593,  80  Am.  Dee.  663. 

14.  See  EvioEMCE,  vol.  10,  p.  1016 
et.  seq. 
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subscription  was  published  in  a  newspaper  with  the  eonaent  of  the 
donor,  as  such  evidence  tends  to  show  that  it  influenced  the  making 
of  other  subscriptions,*"  and  evidence  that  a  list  of  the  subscribers 
and  the  amounts  of  their  subscriptions  was  published  in  a  newspaper 
owned  and  controlled  by  a  corporation  of  which  an  alleged  ptomisor 
was  the  president  and  principal  stockholder  is  relevant  as  tending 
to  show  an  admission  by  him  to  donate  a  certain  sum.^  In  case  of  a 
conditional  subscription,  the  burden  is  on  the  party  seeking  to  enforce 
the  promise  to  show  that  the  conditions  have  been  complied  with.* 

V.  Dbfenses 

14.  Revocatioii. — A  subscription  is  considered  as  a  mere  offer  until 
the  beneficiary  has  accepted  it  or  has  acted  on  the  faith  thereof 
so  that  his  conduct  implies  an  acceptance,*  and  until  such  acceptance 
the  promisor  generally  has  the  right  to  revoke  the  subscription.* 
The  death  of  the  subscriber  before  the  acceptance  of  the  subscription 
constitutes  a  revocation  of  the  offer,  and  the  estate  of  the  subscriber 
will  not  be  liable  aa  the  subscription.'  An  attempt  to  effectuate  the 
subscription  by  an  acceptance  after  the  death  of  the  subscriber  is  in* 
effective,*  and  his  per3on<iI  representative  cannot  regard  the  sub- 
scription as  open  to  acceptance  and  bind  the  estate.'  But  it  is  clear 
that  after  the  beneficiary  has  incurred  liabilities  and  expenses  in  act- 
ing upon  the  faith  of  the  promise,  the  right  of  revocation  is  lost* 
Thus  the  death  of  the  subscriber  after  the  aco^tance  of  the  subscrip- 
tion does  not  release  his  estate  from  liability.*  So,  too,  while  the 
insanity  of  a  subscriber  causes  a  revocation  of  the  subscription  if 
such  condition  arises  before  acceptance,  subsequent  insanity  furnishes 

20.  Brokaw  v.  McELroy,  162  la.  288,  117  N.  Y.  601,  23  N.  E.  177,  6  L.R.A. 

143  N.  W.  1087,  50  L.R.A.(N.S.)  835.  807;  Wallace  v.  Townsend,  43  Ohio 

1.  Young  Men's  Christian  Ass'n  ▼.  St.  537,  3  N.  E.  601,  54  Am.  Rep.  829; 
Estill,  140  Ga.  291,  78  S.  E.  1075,  Ann.  Phipps  ▼.  Jones,  20  Pa.  St.  260,  59 
Cas.  1914D  136,  48  L.R.A.(N.S.)  783.  Am.  Dee.  708;  In  re  Helfenstein,  77 

2.  Note:  48  LJl.A.(N.S.)  813.  Pa.  St.  328,  18  Am.  Rep.  449. 
8.  See  supra,  par.  3.  Note:  48  L.RA.(N.S.)   801. 

4.  Pratt  V.  Elgin  Baptist.  Soc,  93  6.  In  re  Helfenstein,  77  Pa.  St  328, 

Hi.  476,  34  Am.  Rep.  187;  Beatty  v.  18  Am.  Rep.  449. 

Wertem    CoUege,    177    SL    280,    52  Note:  17  Ann.  Cas.  1078. 

N.  E.  432,  69  A.  S.  R.  242,  42  L.RJl.  7.  Twenty-Third  St  Baptist  Chni«h 

797;  Twenly-TMid  St  Baptist  Church  v.  Cornell,  117  N.  Y.  601,  23  N.  E. 

v.    Cornell,   117   N.   Y.   601,   23  N.  177,  6  L.R.A.  807;  Phipps  t.  Jones, 

E.    177,    6    L.R.A.    807;    Phipps    v.  20  Pa.  St.  260,  59  Am.  Dec.  708. 

Jones,  20  Pa.  St  260,  5Q  Am.  De^  8.  Rogers  v.  Galloway  Female  Col- 

708;  In  re  Helfenstein,  77  Pa.  St  328,  lege,  64  Ark.  627,  44  S.  W.  454,  39 

18  Am.  Rep.  449.  L.R.A.  636;  Phipps  v.  Jones,  20  Pa. 

Note:  48  L.R.A.(N.S.)  801.  St  260,  59  Am.  Dae.  708;  Hopkins  v. 

6.  Pratt  V.  Elgin  Baptist  Soc.,  93  Upshur,  20  Tex.  89,  70  Am.  Dec  375. 

HI.  475,  34  Am.  Rep.  187;  Twenty-  See  also  supra,  par.  8. 

Third  St  Baptist  Church  y.  Cornell,  9.  Note:  48  L.R.A.(N.S.)  802. 

1408 


Digitized  by 


Google 


26  B.  C.  L  SUBSCRIPTIONS  |§  15,  16 

itO'  ground  for  the  avoidance  of  the  promise."  When  one  of  the 
issues  is  whethetr  the  acceptance  of  the  subacription  was  prior  to  the 
revocation,  and  the  evidence  tending  to  show  a  prior  acceptance  is 
uncertain,  and  is  met  with  positive  evidence  that  the  sul^ription 
was  not  accepted,  it  is  error  for  the  trial  court  to  direct  a  verdict 
against  the  subscriber.** 

15.  Statute  of  Frauds. — ^A  promise  to  donate  money  to  a  charitable 
corporAti(Hi  in  furtherance  of  the  design  of  it^  creation  stands  upon  a 
different  footing  from  a  subscription  to  shares  in  a  commercial  cor- 
poration, in  their  relation  to  that  clause  of  the  statute  of  frauds  which 
requires  contracts  for  the  sale  of  goods,  wares,  and  merchandise  to  the 
amount  of  fifty  dollars  or  more  to  be  in  writing.  And  the  requirement 
of  the  statute  of  frauds  that  contracts  not  to  be  performed  within  one 
year  shall  be  in  writing  has  no  application  to  a  subscription  which' 
is  due  upon  a  contingency  which  may  happen  within  a  year.**  But 
the  verbal  promise  of  one  person  to  pay  the  subscription  of  another 
has  been  held  to  be  unenforceable.**  In  the  case  of  a  parol  promise  tq 
give  certain  lands  for  choxch  pcu^Kises,  it  is  held  that  the  promise  is 
taken  out  of  the  statute  when  the  church  has  taJcen  possession  of  the 
premises  and  made  expenditures  in  relkffice  on  the  promise.**  ' 

16.  Fraud;  Excess  of  Aggregate  Subscriptions  over  Required 
Amount. — ^Where  a  subsoripticm  is  obU^ed  "upon  a  fraudulent  mis- 
representation, the  subscriber  may  generally  plead  the,  fraud  in  bar 
of  an  action  on  the  promise.**  Where  a  specific  sum  is  to  be  raised, 
aud  confidential  sul»criptions  are  tak«i  from  some,  not  intended  to 
be  collected,  in  order  to  induce  others  to  subscribe,  such  fictitious  or 
honorary  subecriptioas  amount  t^  a  fraud  upon  tihe  other  subscribers, 
and  the  latter  will  not  be  liable  on  their  subscriptions  unless,  after 
deducting  the  bogus  subscripti<xi8,  the  required  sum  has  been  raised.** 
To  sustain  a  charge  of  fraud,  it  must,  however,  be  shown  that  the 
alleged  misrepresentations  were  material.*'  The  fraud  which  will 
vitiate  a  subscription  is  such  as  may  have  induced  the  signing  of 
the  instrument;  false  statements  as  to  the  consideration  on  which  the 

10.  Kansas    C%    School    Dist.    ▼.    Church,  62  Ind.  366,  30  Am.  Rep.  197. 
Shoidley,  138  Mo.  672,  40  8.  W.  656,       Note:  48  L.R.A.(N.S.)  813. 

60  A.  S.  R.  576,  37  L.R.A.  406,  14.  Notes:    48    L.R.A.(N.S.)    813; 

Notes:    48    LJl.A.(N.S.)    802;    17  Ann.  Caa.  1914D  139. 

Ann.  Cas.  1078.  15-  Gibbons  v.  Rente,  51  Minn.  499, 

11.  Evangelish    Lntheriah,    etc.    ▼.  53  N.  W.  756,  22  UR.A  80. 
Pruess,  140  Wis.  349,  122  N.  W.  719,  Note:  48  L.B-A.(N.8.)  811. 

17  Ann.  Cas.  1074.  16.  Rogers  v.  Galloway  Female  Col- 

12.  Young  Men's  Christian  Ass'n  v.   lege,  64  Ark.  627,  44  8.  W.  454,  39 
Estill,   140  Ga.  291,  78  S.  E.   1075,   L.R.A.  636. 

Ann.   Cas.   1914D  136  and  note.  48  .  Note;  .48  L.R.A.(N.S.)  811. 

L.R.A.(N.S.)  783  and  note.    And  see  17.  Greenleaf  v.  Gerald,  94  Me.  91, 

Statute  ov  Frauds,  ante,  pp.  465-466.  46  Atl.  799,  80  A.  S.  R.  377,  60  L.R.A. 

13.  Catlett  V.  Sweetser  Statioa  M.  E.  542. 
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(16  SUBSCBIPTKHfS  25  B.  C.  L. 

instrument  is  based  are  held  to  furnish  no  ground  for  relief.*'  And 
a  subscription  to  a  charitable  enterprise  made  on  condition  that  a 
stipulated  number  of  others  shall  subscribe  a  l^e  amount  is  not 
rendered  unenforceable  by  reason  of  the  fact  that  one  of  those  others 
subscribed  in  order  to  bind  the  rest^  but  with  the  secret  understanding 
that  a  portion  of  his  subscription  was  to  be  collected  and  paid  by 
others,  this  understanding  being  had  with  one  without  any  authority 
to  release  him  from  his  obligation  to  pay  the  full  amount,  and  the 
managers  of  the  enterprise  being  free  from  fraud  and  dissimulaticHi 
throughout  the  whole  transaction;  and  especially  where  such  sub- 
scription on  secret  understanding  has  in  fact  been  fully  paid.^*  It 
is  no  defense  to  an  action  on  a  subscription  that  the  total  sum  sub- 
scribed exceeded  the  amount  to  be  raised,  but  in  such  oaee  the  sub- 
scriptions of  all  should  abate  pro  rata.*** 

18.  RicheUea  Hotel  Co.  v.  Interna-  lege,  64  Axk.  627,  44  S.  W.  454^  39 
tional  Military  Encampmoit  Co.,  140  L.B.A.  636. 

HI.  248,  29  N.  E.  1044,  33  A.  S.  R.  234.      20.  Stbte  Treasnite  t.  Cross,  9  Vt 

19.  Rogers  v.  QaUoway  Female  Col-  28»,  31  Ain.  Dee.  686. 
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25  K.  a  L.  SUNDAYS  AND  HOLTOAYS  §§  1-3 

I.  Intkoductoby 

1.  Scope  of  Article. — ^Acts  done  on  Sundays  and  holidays,  so  far  as 
any  rights  or  any  liability  to  the  state  or  an  individual  may  arise  there- 
from, are  to  a  great  extent  controlled  by  legislative  enactments,  sub- 
ject, of  course,  incidentally,  to  certain  principles  of  the  common  law 
which  are  not  annulled  or  affected  thereby.  It  is  the  purpose  of  this 
article  to  treat  of  the  subject  in  its  common  law  phase,  of  the  con- 
stitutionality, construction  and  application  of  statutes  relating  there- 
to, and  of  personal  rights  and  liabilities  generally  which  may  be 
based  on  acts  done  on  such  days.  Matters  which  relate  to  violations 
of  the  liquor  laws,*  contracts  relating  to  telegraphic  messages,'  and 
the  inclusion  or  exclusion  of  Sundays  and  holidays  in  computing 
time*  are  properly  treated  elsewhere  in  this  work. 

2.  Words  ^Sunday"  and  "Holiday"  Defined  and  Distingtiished.— 
Sunday,  the  first  day  of  the  week,  is  regarded  as  a  holy  day  *  which 
has  been  set  apart  as  the  Christian  sabbath,  the  observance  of  which 
as  a  day  of  rest  is  also  generally  enforced  by  statute.  The  word 
"holiday,"  however,  in  its  present  conventional  meaning  is  scarcely 
applicable  to  Sunday,  and  a  declaration  in  a  statute  that  a  certain 
day  shall  be  a  legal  holiday  does  not  indicate  an  attempt  to  assimi- 
late its  status  to'  that  of  Sunday,'  and  a  legal  holiday  is  a  dies  non 
juridicus  only  when  expressly  made  so  by  statute,  and  even  then 
only  to  the  extent  specified  in  the  act.*  Aside  from  any  provisions 
in  a  Sunday  law  to  the  contrary,  the  word  Sunday  as  used  therein 
is  construed  as  meaning  the  entire  day  from  midnight  Saturday 
until  midnight  Sunday.^ 

n.  SOUBCB  AND  CONSTEUCTION  OP  LaW  AND  STATUTES 

3.  Historical. — ^The  history  of  legislation  as  to  Sunday  observance 
shows  that  it  is  all  directed  to  jpersonal  conduct  on  that  day.*  The 
early  Christians  substituted  the  first  day  of  the  week,  or  Sunday, 
for  the  Jewish  Sabbath,  or  seventh  day  of  the  week,  and  it  has  since 
been  observed  as  a  day  of  rest  and  worship  in  Christian  lands.  Legis- 
lation on  the  subject  was  first  had  in  Eome,  about  a.  d.  321,  when 

1.  See  Iktoxicating  Liquors,  voL       6.  Spalding  v.  Bemhard,  76  Wis. 
15,  pp.  283,  344,  351,  352,  374,  375.         368,  44  N.  W.  643,  20  A.  S.  R.  75  and 

2.  See     Teleobaphs     and     Tkuc-   note,  7  L.B.A.  423. 

PHONES.  7.  Mnckenfnss    v.    State,    56    Tex. 

3.  See  Time.  Crim.  229, 116  S.  W.  51, 131  A.  S.  B. 

4.  Weldon  v.  Colquitt,  62  Ga.  449,  813,   16   Ann.    Cas.   768,   20   LJI.A. 
35  Am.  Eep.  128.  (N.S.)  783. 

6.  Glenn  v.  Eddy,  51  N.  J.  L.  255,       8.  Spenoe  v.  Ravenscroft,  18  C.  L. 
17  Atl.  145, 14  A.  S.  R.  684  and  note;  R.   (Anstr.)  349,  7  British  Bed.  Cas. 
Spalding  v.  Bemhard,  76  Wis.  368,  44  284  and  note. 
N.  W.  643, 20  A.  S.  B.  75, 7  L.B. A.  423. 
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§  4  SUNDAYS  AND  HOLIDAYS  25  R.  C.  L. 

Oonstantine  the  Great  commanded  all  judges  and  inhabitants  of 
cities  to  rest  on  the  venerable  day  of  the  Sun.  Under  Theodosius 
II.,  425  A.  D.,  games  and  theatrical  exhibitions  were  prohibited,  and 
about  a  century  later  all  labor  was  prohibited  on  that  day.  In  Eng- 
land laws  of  a  similar  character  were  in  force  in  the  reign  of  Athel- 
stan,  925  to  940  a.  d.,»  since  which  time  Sunday  laws  more  or  less 
stringent  have  existed  in  that  country.*"  Although  it  is  said  that 
the  common  law  in  England  did  not  prohibit  the  citizen  from  pur- 
suing his  ordinary  labor  on  Sunday,**  yet  this  situation  was  changed 
by  the  statute  of  29  Chas.  II.  (1678),  which  seems  to  have  laid  the 
foundation  for  laws  on  the  subject  in  England  and  in  many  states 
of  this  country.  It  provided  that  no  craftsman,  artificer,  workman, 
laborer,  or  other  person  whatsoever  should  do  or  exercise  any  worldly 
labor,  business,  or  work  of  their  ordinary  callings  on  the  Lord's  Day, 
or  any  part  thereof  (works  of  necessity  and  charity  excepted),  and 
placed  prohibitions  on  public  sales  on  the  Lord's  Day.** 

4.  Reasons  Underlying  Sunday  Laws. — According  to  the  present 
view,  Sunday  laws  are  really  based  on  the  experience  of  mankind  as 
to  the  wisdom  and  necessity  of  having  at  stated  intervals  a  day  of 
rest  from  customary  labor  which  is  said  to  be  necessary  for  both  the 
physical  and  moral  nature  of  man.*'     Laws  of  this  character  are 

9.  Richardaon  v.  Goddard,  23  How.  179;  State  v.  Barnes,  22  N.  D.  18, 132 
28,  16  U.  S.  (L.  ed.)  412;  Rosenbaum  N.  W.  215,  Ann.  Cas.  1913E  930  and 
V.  State,  131  Aik.  251, 199  S.  W.  388,  note,  87  L.R.A.(N.S.)  114  and  note. 
L.R.A.1918B  1109;  Adams  v.  Hamell,  13.  Hennington  v.  Oenrgia,  163  U. 
2  Doug.  (Mich.)  73,  43  Am.  Dec.  455  S.  299,  16  S.  Ct.  1080,  41  U.  S.  (L. 
and  note;  Rodman  v.  Robinson,  134  N.  ed.)  166;  Scales  v.  State,  47  Ark.  476, 
C.  503,  47  S.  E.  19,  101  A.  S.  R.  877  1  S.  W.  769,  58  Am.  Rep.  768  and 
and  note,  65  L.R.A.  682  and  note;,  note;  McClelland  v.  Denver,  36  Colo. 
State  V.  Barnes,  22  N.  D.  18,  132  N.  486,  86  Pac.  126,  10  Ann.  Cas.  1014; 
W.  215,  Ann.  Cas.  1913E  930  and  Distriet  of  Columbia  v.  Robinson,  30 
note,  37  L.R.A.(N.S.)  114  and  note,  App.  Gas.  (D.  C.)  283,  12  Ann.  Cas. 

Notes:  49  Am.  Dec.  616;  3  Am.  Rep.  1094  and  note;  In  re  Hull,  18  Idaho 

372.  475,  110  Pac.  256,  30  L.R.A.(N.S.) 

10.  Note:  40  Am.  Dee.  616.  465  and  note;  Richmond  v.  Moore,  107 

11.  Eden  v.  People,  161  111.  296,  43  111.  429,  47  Am.  Rep.  445;  MePhersmi 
N.  E.  1108,  52  A.  S.  R.  365  and  note,  v.  Chebanse,  114  HI.  46,  28  N.  E.  454, 
32  L.R.A.  659;  Marengo  v.  Rowland,  55  Am.  Rep.  857;  Armstrong  v.  State, 
263  lU.  531,  105  N.  E.  285,  Ann.  Cas.  170  Ind.  188,  84  N.  E.  3,  15  L.R.A. 
1915C  198  and  note.  <N.S.)   646;  Carr  v.  State,  175  Ind. 

12.  O'Donnell  v.  Sweeney,  5  Ala.  241,  93  N.  E.  1071,  32  L.R.A.(N.S.) 
467,  39  Am.  Dec.  336  and  note;  Rich-  1190  and  note;  Topeka  v.  Crawford, 
mond  ▼.  Moore,  107  IlL  429,  47  Am.  78  Kan.  583,  96  Pac.  862,  16  Ann. 
Rep.  445;  McPhersonv.  Chebanse,  114  Cas.  403,  17  L.R.A.(N.S.)  1156; 
111.  46,  28  N.  E.  454,  55  Am.  Rep.  857;  Judeflnd  v.  State,  78  Md.  510,  28  Atl. 
Eden  v.  People,  161  lU.  296,  43  N.  405,  22  L.R.A.  721  and  note;  People 
E.  1108,  52  A.  8.  R.  365  and  note,  32  v.  BeUet,  99  Mich.  151,  57  N.  W.  1094, 
L.R.A.  669;  Hazard  v.  Day,  14  Allen  41  A.  S.  R.  589  and  note,  22  L.R.A. 
(Mass.)  487,  92  Am.  Dee.  790;  Allen  696;  State  v.  Justus,  91  Minn.  447, 
V.  Deming,  14  N.  H.  133,  40  Am.  Dec.  98  N.  W.  325,  1(»  A.  S.  R.  521  ;)nd 
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therefore  generally  upheld  on  the  ground  that  by  them  the  general 
welfare  is  advanced,  labor  protected,  and  the  moral  and  physical 
well  being  of  society  promoted." 

5.  Constitutionality  Generally. — Although  the  validity  of  Sun- 
day laws  has  been  frequently  attacked,  the  general  tendency  of  th© 
courts  has  been  to  sustain  their  constitutionality.**  One  of  the 
groimds  on  which  their  validity  has  frequently  been  assailed  is  that 
they  are  in  the  nature  of  class  legislation,  to  which  the  courts  have 
replied  that  unless  the  classification  is  manifestly  arbitrary,  and 
not  founded  on  any  substantial  distinction  or  apparent  natural  rea- 
son which  suggests  the  necessity  or  pr(^riety  of  different  legislation, 
the  courts  have  no  right  to  interfere  with  th«  exercise  of  legislative 
discretion.**    In  this  connection,  however,  it  has  been  deci<kd  that 


note,  1  Ann.  Gas.  91,  64  L.R.A.  510;  550,  36  Am.  Rep.  47;  Ex  parte  Burice, 

State  V.  Weiss,  97  Minn.  125,  105  N.  59  Cal.  6,  43  Am.  Rep.  231;  McClel- 

W.  1127,  7  Ann.  Cos.  932  and  note;  land  v.  Denver,  36  Colo.  486,  86  Pac. 

State  V.  O'Rooi^,  35  Neb.  614,  58  N.  126,  10  Ann.  Cas.  1014;  State  v.  Do- 

W.   591,   17   L.R.A.   830   and   note;  Ian,  IS  Idaho  893,  92  Pae.  995,  U 

People  V.  Havnor,  149  N.  Y.  195,  43  L.R.A,(N.S.)    1259    and   note;    Rich- 

N.  E.  541,  52  A.  S.  R.  707,  31  L.R.A.  mond  v.  Moore,  107  DI.  429,  47  Am. 

689  and  note:  State  v.  Southern  R.  Rep.  446;  Oray  v.  Com.,  171  Ky.  269, 

Co.,  119  N.  C.  814,  26  S.  £:  862,  36  188  S.  W.  954,  L.R.AJ917B  03  mi 

A.    S.    R.    689    and   note;    State   v.  note;  Judeftid  v.  State,  78  Md.  510, 

Barnes,  22  N.  D.  18,  132  N.  W.  215,  28  Atl.  405,  22  L.R.A.  721  and  note; 

Ann.   Cas.  1913E   930  and  note,  37  Com.  v.  White,  190  Mass.  578,  77  N. 

L.R.A.(N.S.)  114;  Ohio  v.  Powell,  6»  E.  636,  6  L.R.A.(N.S.)  320  and  note: 

Ohio  St.  324,  50  N.  E.  900,  41  L.R.A.  Neuendorft  v.  Duryea,  69  N.  Y.  557, 

854  and  note;  Speekt  v.  Com.,  8  Pa.  25  Am.  Rep.  235  and  note;  State  v. 

St.  312,  49  Am.  Dec.  518  and  note;  Barnes,  22  N.  D.  18,  132  N.  W.  215, 

Ex  parte  Kennedy,  42  Tex.  Crim.  148,  Ann.  Cas.  1913E  930,  37  L.R.A.  (N.S.) 

58   S.   W.    129,   51   L.R.A.   270   and  114  and  note;  Ex  parte  Kennedy,  42 

note;  Ex  parte  Roquemore,  60  Tex.  Ttx.   Crim.   149,   58   S.   W.   129,   51 


Crim.  282,  131  8.  W.  1101,  32  L.R.A. 
(N.S.)  1186;  Ex  parte  Axsom,  63  Tex. 


L.R.A.  270  and  note;  State  v.  Sopher, 
25  Utah  318,  71  Pac.  482,  95  A.  S.  R. 


Crim.  627,  141  S.  W,  793,  Ann.  Cas.  845,  60  L.R.A.  488  and  note;  Norfolk, 

1913D  794,  40  L.R.A.(N.S.)  179  and  etc.,  R.  Co.  v.  Com.,  88  Va.  95,  13  S. 

note;  MeLeod  v.  State,  77  Tex.  Crim.  £.  340,  29  A.  S.  R.  706, 13  L.R.A.  107 

865, 180  S.  W.  117,  L.R.A.1916B  1124  and  note, 
and  note;  State  v.  Sopher^ 25  Utah       Notes:  49  Am.  Dec.  621;  103  A.  S. 


318,  71  Pao.  482,  95  A.  S.  R.  845, 
L.R.A.  468;  Norfolk,  etc.,  R.  Co.  v. 
Com.,  93  Vs.  749,  24  S.  E.  837,  57  A. 
S.  R.  827  and  note,  34  L.R.A.  105; 


R.  524;  UO  A.  S.  R.  526;  1  Ann.  Cas. 
93;  Ann.  Cas.  1913E  936. 

16.  Soon  Hing  v.  Crowley,  113  U. 
S.  703,  5  S.  Ct.  730,  28  U.  S.  (L.  ed.) 


State  V.  Baltimore,  etc.,  R.  Co..  15  W.  r:''„  ^.:  „.  ,  ,,^  „  „ 
Va.  362,  36  Am.  Rep.  803;  ^tate  v.  "f' /!***'•  ]^^?^^^^  ^-  ^ 
Baltimore,  etc.,  R.  Co.,  24  W.  Va.  783,  J°*'  20  S.  Ct  666,  44  U.  S.  (L.  ed.) 


40  Am.  Rep.  290. 
Note:  1  Ann.  Caa.  93 
14.  Hennington  v.  Georgia,  163  U. 


718  and  note;  State  v.  Hogrelver,  152 
Ind.  652,  53  N.  B.  921,  45  L.R.A.  604 
and  note;  State  v.  Jostus,  91  Minn. 


S.  299,  16  S.  Ct.  1086,  41  U.  S.  (L.  447,  08  N.  W.  325,  103  A.  S.  R.  62i 


ed.)  166. 
16.  Bx  parte  Westerfidd,  56  Cal. 
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a  Sunday  law  making  it  a  misdemeanor  "for  any  person  engaged 
in  the  business  of  baking  to  engage,  or  permit  others  in  his  employ 
to  engage,  in  the  business  of  baking  for  the  purpose  of  sale,  between 
certain  hours  on  Saturday  .and  on  Sunday,"  is  a  special  law,  and  as 
such,  unconstitutional.^'  Such  laws  have  also  been  sustained  as 
against  the  objection  that  they  violate  4he  constitutional  rights  of 
citizens  to  equal  privileges  and  immunities ;  **  that  they  take  prop- 
erty without  due  process  of  law ;  *•  that  they  are  violative  of  the 
rights  of  life,  liberty  and  property  or  the  pursuit  of  happiness;" 
that  they  are  an  illegal  restraint  upon  trade  or  commerce;  *  and 
that  they  constitute  special  or  local  legislation.*  In  general  it  may 
be  stated  that  statutes  prohibiting  the  pursuit  of  all  occupations 
on  Sunday  have  been  uniformly  held  constitutional,'  as  have 
also  those  prohibiting  the  transaction  of  business  on  Sunday.*  And 
a  law  declaring  Sunday  a  day  of  rest  is  not  unconstitutional  because 
it  does  not  prohibit  all  kinds  of  labor  on  Sunday.' 

6.  Justified  as  Exercise  of  Police  Power. — ^Laws  relating  to  the 
observance  of  Sunday  have  been  uniformly  recognired  as  being  with- 
in the  right  of  the  legislature  to  enact  for  the  purpose  of  promoting 
the  order  and  morals  of  the  people  and  of  securing  their  comfort, 
happiness  and  healtib,*  and  therefore  as  being  a  legitimate  exercise 
of  the  police  power.'    The  right  to  prohibit  secular  pursuits  on  Sun- 

Utah  318,  71  Pao.  482,  05  A.  S.  R.  Pac.  995,  14  L.B.A.(N.S.)  1259  and 

846,  60  KR.A.  468.  note. 
Note:  1  Ann.  Cas.  93.  6.  Hennington  v.   Georgia,   163  U. 

17.  Ex  parte  Westerfield,  55  CaL  S.  299,  16  S.  Gt  1086,  41  U.  S.  (L. 
650,  36  Am.  Rep.  47.  ed.)  166;  Petit  v.  Minnesota,  177  U. 

18.  State  V.  Hogreiver,  152  Ind.  652,  S.  164,  20  S.  Ct.  666,  44  U.  S.  (L.  ed.) 
63  N.  E.  921,  45  L.R.A.  504  and  note.  716  and  note;  Ex  parte  Westerfield, 

Note:  12  Ann.  Cas.  1097.  55  Cal.  650,  36  Am.  Rep.  47;  Ex  parte 

19.  State  V.  Dolan,  13  Idaho  693,  Bu^e,  59  Cal.  6,  43  Am.  Rep.  231; 
92  Pac.  995,  14  L.R.A.(N.S.) .  1259  Carr  v.  State,  175  Ind.  241,  93  N.  E. 
and  note.  1071,  32  LJt.A.(N.S.)  1190  and  note; 

20.  State  v.  Dolan,  13  Idaho  693,  State  v.  Bott,  31  La.  Ann.  663,  33  Am, 
92  Pac.  995,  14  L.R.A.(N.S.)  1259  Rep.  224,  overruled  on  another  point 
and  note.  by  State  v.  Baum,  33  La.  Ann.  981; 

Note:  49  Am.  Dec.  622.  Brimhall   v.   Van    Campen,   8   Minn. 

1.  State  T.  Baltimore,  etc.,  R.  Co.,  13,  82  Am.  Dec.  118  and  note;  Smith 
24  W.  Va.  783,  49  Am.  Rep.  290.  v    Wilcox,    24   N.    Y.   353,    82   Am. 

Note:  49  Am.  Deo.  622.  Dea  302  and  note;  People  v.  Hav- 

2.  State  V.  Dolan,  13  Idaho  693,  92  nor,  149  N.  Y.  105,  43  N.  E.  541, 
Pac  995,  14  L.R.A.(N.«.)  1259  and  52  A.  S.  R.  707,  31  L.R.A.  689  and 
note.                   *  note. 

8.  Note:  1  Ann.  Cas.  93.  Notes:  49  Am.  Dec.  621;  66  A.  S.  R. 

4.  Ex  parte  Burke,  69  Cal.  6,  43  692;  78  A.  S.  R.  265. 

Am.  Rep.  231;  State  v.   Sopher,  26  7.  Soon  Hing  v.  Crowley,  113  U.  S. 

UUh  318,  71  Pao.  482,  95  A.  S.  R.  703,  6  S.  Ct  730,  28  U.  S.  (L.  ed.) 

845,  60  L.R.A.  468.                  ,  1145;  Petit  v.  Minnesota,  177  U.  S. 

6.  State  T.  Dolan,  13  Idaho  693,  92  164»  20  S,  Ct.  666,  44  U.  S.  (L.  ed.) 
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day  is  not  affected  by  the  fact  that  they  may  be  noiseless  and  harm- 
less in  themselves.*  Hence  laws  relating  to  the  observance  of  Sun- 
days by  all  classes  of  labor  have  been  held  valid,*  but  it  has  been 
held  that  the  general  welfare  or  police  power  of  the  state  does  not 
authorize  a  statute  making  it  unlawful  for  one  particular  class  of 
laborers  alone  to  do  business  on  Sunday.*' 

7.  Religious  Grotmds  as  Affecting  Constitutionality. — ^Although 
the  constitutional  provisions  securing  religious  liberty  have  been 
invoked  by  the  opponents  of  Sunday  laws,  their  validity  does  not 
seem  to  have  ever  heem  denied  on  this  ground.**  Thus  it  has  been 
claimed  that  Sunday  laws  impose  on  Jews  the  observance  of  two 
Sabbaths,  but  in  answer  to  this  c(mtenti<m  it  is  said  that  it  is  their 
religion  and  not  the  effect  of  the  law  which  requires  tiiem  to  observe 
Saturday   alaa"     The  .  enactment  of  such   statutes  does  not  in 


716  and  note;  Beanvoir  aub  y.  State,  State  v.  Sopher,  25  Utah  318,  71  Pac. 
148  Ala.  643,  42  So.  1040,  121  A.  S.  482,  95  A.  S.  R.  845,  60  L.R.A.  468 
R.  82;  Ex  parte  Westerfield,  55  Cal.  and  note;  Norfolk,  etc.,  R.  Co.  v. 
550,  36  Am.  R«p.  47;  Ex  parte  Burke,  Com.,  93  Va.  749,  24  S.  E.  837,  67  A. 
59  Cal.  6,  43  Am.  Rep.  231;  McClel-   S.  R.  827,  84  L.R.A.  105;   State  v. 


land  T.  Denver,  36  Colo.  486,  86  Pao. 
126,  10  Ann.  Cas.  1014;  District  of 
Columbia  v.  Robinson,  30  App.  Cas. 


Baltimore,  etc.,  R.  Co.,  24  W.  Va.  783> 
49  Am.  Rep.  290. 
Notes:  49  Am.  Dee.  621;  21  Ann. 


(D.  C.)  283,  12  Ann.  Cas.  1094  and  Cas.  978;  82  Am.  Deo.  121;  56  A.  S. 

note;  State  v.  Dolan,  13  Idaho  693,  R.  692;  78  A.  S.  E.  264;  22  L.R.A. 

92Pae.996,14LJl.A.(N.S.)  1260  and  721;  1  Aan.  Cas.  03;  12  Ann.  Cas. 

note;  In  re  Hull,  18  Idaho  475,  UO  1096;  15  Ann.  Cas.  261. 

Pac.   256,  30  L,R.A.(N.S.)    465  and  8.  People  v.  BeUet,  99  Mich.  151,  57 

note;  Eden  v.  People,  161  111.  296,  43  N.  W.  1094^  41  A.  S.  R.  589  and  note, 

N.  E.  1108,  62  A.  S.  R.  365  and  note,  22  L.R.A.  696. 

32  L.R.A.  659;  Gray  v.  Com.,  171  Kv.  Note:  78  A.  S.  R.  266. 


269,  188  8.  W.  354,  L.R.A.1917B  08 
and  note;  O'Brien  v.  Shea,  208  Mass. 
528,  95  N.  E.  90,  Ann.  Cas.  1912A 
1030;  People  v.  BeUet,  99  Mich.  151, 
57  N.  W.  1094,  41  A.  S.  R.  580  and 


9.  Eden  v.  People,  161  HI.  296,  43 
N.  E.  1108,  62  A.  S.  R.  365  and  note, 
32  LJI.A.  659. 

Note:  15  Ann.  Caa.  261. 

10.  Eden  v.  People,  161  HI.  296,  ^ 


note,  22  L.B.A.  696;  State  t.  Penny,  N.  E.  1108,  52  A.  S.  R.  365  and  note;, 
42  Mont.  118,  111  Pac  727,  31  L.R.A.  32  L.R.A.  650. 


(N.S.)  1155;  People  v.  Havnor,  149 
N.  Y.  105,  43  N.  E.  541,  52  A.  S.  R, 


11.  Ex  parte  Burke,  50  Cal.  6,  43 
Am.  Rep.  231;  Jadefind  v.  State,  78 


707,  31  L.R.A.  689  and  note;  State  v.  Md.  510,  28  Atl.  405,  22  L.B.A.  721 

Barnes,  22  N.  D.  18,  132  N.  W.  215,  and  note;  State  v.  Barnes,  22  N.  D: 

Ann.   Cas.  1913E   930   and  note,   37  18,  132  N.  W.  215,  Ann.  Cas.  1913E 

L.R.A.(N.S.)  114;  State  v.  Powell,  58  930  and  note,  37  L.R.A.(N.S.)   114; 

Ohio  St.  324,  50  N.  E.  900,  41  L.R.A.  Specht  v.  Com.,  8  Pa.  St.  312,  49  Am. 

854  and  note;  Charleston  v.  Benjamin,  Dec.  518  and  note;  Charleston  v.  Ben- 

2  Strob.  L.  (S.  C.)  608,  49  Am.  Dec.  jamin,  2  Strob.  L.    (S.   C.)    508,  40 

608  and  note;  Ex  parte  Kennedy,  42  Am.  Dec.  608  and  note. 

Tex.   Crim.   148,   58   S.  W.   129,  61  Notes:  ^  Am,  Deo.  617;  78  A.  S. 

L.R.A.  270  and  note;  Ex  parte  Ling-  R.  264;  22  L.R.A.  722. 

enfelter,  64  Tex.  Crim.  30,  142  S.  W.  12.  Donahoe   v.    Richards,    38    Me. 

655,  Ann.  Cas.  1914C  765  and  note;  379,  61  Am.   Dee.  256;   Society  for 
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any  way  interfere  with  the  religion  of  those  who  obeerve  the  seventh 
day  or  with  their  worship  of  God  as  they  have  a  right  to  do,"  and 
so  long  as  no  attempt  is  made  to  force  on  others  the  adoption  of  the 
belief  entertained  by  the  governing  power,  or  to  compel  a  practice 
in  accbrdance  with  it,  conscience  is  left  in  the  enjoyment  of  its  natural 
right  of  individual  decision  and  independent  religious  action.**  On 
the  other  hand  in  some  of  the  states  it  has  been  held  that  Christian' 
ity  is  a  part  of  the  common  law  of  the  state,  and  entitled  to  recogni- 
tion and  protection  by  the  temporal  courts,**  and  that  Sunday  laws 
are  part  of  a  series  of  enactments  to  secure  a  proper  observance  of 
the  Lord's  Day  as  understood  by  our  forefathers.**  In  the  earliest 
contested  cases,  the  constitutionality  of  such  statutes  was  defended 
on  the  ground  of  the  assumed  right  of  a  free  Christian  people,  look- 
ing to  the  conservation  of  the  public  order,  peace,  and  morality,  and 
the  promotion,  within  wdl  guarded  limits,  of  the  religious  ideas 
immemorially  pervading  their  history  and  indelibly  stamped  on  the 
character  of  their  laws  and  institutions,  to  set  apart  the  Lord's  Day 
as  a  recurring  period  of  ceremonial  rest  and  voluntary  worship.  That 
ground  seems  to  have  been  abandoned  in  later  times,  to  a  great 
extent,*'  and  the  ground  taken  that  a  Sunday  law  is  a  civil  or  police 
regulation.*'  In  this  connection  it  has  been  decided  that  a  law  de- 
signed to  'enforce  the  observance  of  Sunday  as  a  religious  obligation 
and  not  as  a  civil  duty  is  invalid  under  the  constitution  of  the  United 
States.*' 

8.  Conttnietioa   Geacrally. — The  general   rules   of  construction 
apply  to  Sunday  laws,**  that  is,  they  must  be  given  a  reasonable 

Visitation  of  Sick,  etc.  v.  CJom.,  52  Pa.  note;  State  v.  Barnes,  22  N.  D.  18, 

St.  125,  91  Am-  Dec.  139  and  note;  132  N.  W.  215,  Ann.  Cas.  1913E  930 

Charleston  v.  Benjamin,  2  Strob.  L.  and  note,  37  L.R.A.(N.S.)   114  and 

(S.   G.)    508,  49  Am.  Dec.  608  and  note.    See  also  State  v.  James,  81  S. 

note;    State  v.   Bergfeldt,   41  Wash.  C.  197,  62  S.  E.  214, 128  A.  S.  E.  902, 

234,  83  Pac.  177,  6  Ann.  Cas.  979  and  16  Ann.  Cas.  277  and  note,  18  L.R.A. 

note.  (N.S.)  617  and  note. 

13.  Ex  parte  Burke,  59  Cal.  6,  43       Note:  49  Am.  Deo.  617. 

Am.  Rep.  231;  Judefind  v.  State,  78  17.  State  v.  Barnes,  22  N.  D.  18, 

Md.  510,  28  Atl.  405,  22  L.R.A.  721  133  N.  W.  215,  Ann.  Cas.  1913E  930 

and  note.  and  note,  37  LR.A.(N.S.)    114  and 

14.  Specht  v.  Com.,  8  Pa.  St.  312,  note. 

4d  Am.  Dec  518  and  note.  Note:  49  Am.  Deo.  617 

15.  State  V.  Barnes,  22  N.  D.  18,  18.  District  of  Colombia  v.  Robin- 
132  N.  W.  215,  Ann.  Cas.  1913E  930  son,  30  App.  Cas.  (D.  C.)  283, 12  Ann. 
and  note.  Cas.  1094  and  note:  Can-  v.  State,  175 

16.  Bums  V.  Moore,  76  Ala.  339,  52  Ind.  241,  93  N.  E.  1071,  32  L.R.A. 
Am.  Rep.  332;  Carr  v.  State,  175  Ind.  (N.S.)  1190  and  note. 

241,  93  N.  E.  1071,  32  L.R.A.(N.S.)       Note:  22  LJI.A.  721. 
1190  and  note;  Com.  y.  White,  190       19.  District  of  Columbia  v.  Robin- 
Mass.  578,  77  N.  E.  636,  5  L.R.A.  son,  30  App.  Cas.   (D.  C.)   283,  12 
(N.S.)  820  and  note;  Smith  t.  Wilcox,   Ann.  Cas.  1094  and  note. 
24  N.  Y.  353,  82  Am.  Dec,  302  and       20.  State  v.  Sopher,  25  Utah  318,  71 
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construction ;  ^  and  since  they  are  remedial  in  character,  they  should 
receive  a  liberal  construction  in  respect  of  the  mischiefs  to  be  remedied 
so  as  to  promote  the  ends  for  which  they  were  passed.'  And  in  case  of 
an  act  to  "provide  for  the  proper  observance  of  the  Sabbath"  an 
amendment  thereof  cannot  deprive  the  act  of  that  intention  unless 
clearly  so  intended.  Unless  the  law  is  so  specific  as  to  demand  such 
a  construction  it  should  not  be  given.  Thus  it  has  been  held  that 
the  omission  from  an  act  of  the  express  provisions  of  a  prior  act 
thereby  amended  against  buying,  selling,  or  keeping  open  any  store 
or  place  of  business  on  Sunday  does  not  show  a  legislative  intention 
to  permit  such  acts,  where  Sunday  "labor"  and  sports  are  still  pro- 
hibited.' 

9.  Ordinance  Generally. — The  general  rule  that  municipal  corpo- 
rations can  exercise  only  such  powers  as  are  either  expressly  con- 
ferred on  them  or  are  necessary  to  carry  into  effect  the  powers  thus 
conferred  *  applies  to  t^e  enactnomt  of  ordinances  relating  to  the 
observance  of  the  Sabbath  or  legal  holidays,*  and  the  conduct  of 
business  or  tiie  performance  of  work  or  labor  on  a  legal  holiday.* 
The  question  as  to  the  extent  of  the  power  of  a  municipality  in  this 
respect  has  frequently  arisen  where  its  exercise  was  defended  on  the 
ground  of  the  authority  conferred  by  the  general  welfare  clause  in 
the  municipal  charter.  Whether  a  particular  ordinance  is  valid  by 
reason  of  the  power  thus  conferred  must  depend  on  the  terms  of  tlie 
particular  legislative  act,  having  reference  not  only  to  the  scope  of 
the  authority  conferred  but  also  to  the  provisions  of  the  constitution 
and  the  enactments  of  the  state  legislative  body.'  Thus  it  is  within 
the  power  of  a  municipality  under  the  general  welfare  clause  to  pro- 
hibit the  sale  of  goods  on  Sunday,^  or  to  prescribe  penalties  for  the 
nonobservance  of  Sunday  in  the  conduct  of  business  pursuits 
on  that  day.*  So  under  an  act  providing  for  the  incorporation  of 
cities  and  villages  and  giving  the  power  to  enact  and  enforce 
all  necessary  police  ordinances,  a  village  has  authority  to  pass  an 

Pac.  482,  95  A.  S.  R.  845,  60  L.R.A.       6.  Watson  ▼.  Thomson,  116  Ga.  546, 
468.  42  S.  E.  747,  94  A.  S.  R.  137,  59 

1.  Jndeflnd  v.  State,  78  Md.  510,  LJLA.  602. 

28  Atl.  405,  22  L.R.A.  721  and  note.        7.  Watson  v.  Thomson,  116  Ga.  546, 

2.  Smith  V.  WUoox,  24  N.  Y.  353,  42  S.  E.  747,  94  A.  S.  R.  137,  59 
82  Am.  Deo.  302  and  note.  L.R.A.  602;  Loeb  v.  Attica,  82  Ind. 

S.  Cortesy  v.  Territory,  7  N.  M.  89,  175,  42  Am.  Rep.  494;  Corvallis  v. 

32  Pac  504,  19  L.R.A.  349  and  note.  Carlile,  10  Ore.  139,  45  Am.  Rep.  134. 

4.  See    Municipal    Coeporations,      8.  Charleston  v.  Benjamin,  2  Strob. 
voL  19,  p.  768  et  seq.  L.  (S.  C.)  508,  49  Am.  Dec.  608  and 

5.  Marengo  v.  Rowland,  263  III.  531,  note 

105  N.  E.  285,  Ann.  Cub.  1915C  198       Note:  78  A.  S.  R.  264. 
and  note;  Loeb  v.  Attica,  82  Ind.  175,      9.  Theisen  v.  McDavid,  34  Fla.  440, 
42  Am.  Rep.  494;  Corvallis  v.  Car-  16  So.  321,  26  L.R.A.  234  and  note. 
lUe,  10  Ore.  139,  46  Am.  Rep.  134. 
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ordinance  that  places  of  business  shall  not  be  kept  open  on  Sunday, 
although  the  general  law  forbids  only  such  labor  on  that  day  as  db- 
turbs  the  peace  and  good  order  of  society.  *•  But  an  ordinance  will 
not  be  sustained  if  it  discriminates  in  favor  of  particular  occupations, 
as  where  it  prohibito  the  sale  of  clothing  and  other  specified  com- 
modities on  Sunday,  without  any  substantial  reason  for  the  discrimina- 
tion, leaving  the  sale  of  other  merchandise  exempt  therefrom ;  **  or 
where  it  forbids  the  carrying  on  of  a  lawful  vocation  on  Christmas 
day,  when  there  is  nothing  in  the  character  of  the  particular  business 
which  is  calculated  to  interfere  with  the  peace,  good  order,  and  safe^ 
of  the  community." 

ni.  ExcBPTioNs  TO  Statutes 

10.  In  GeneraL — ^MoBt  if  not  all  the  Sunday  laws  contain  excep- 
tions of  some  character,  being  sometimes  made  for  the  benefit  of 
the  business  or  vocation  exempted,  sometimes  for  the  benefit  of  its 
patrons,  sometimes  for  the  benefit  of  both,  and,  again,  for  the  boiefit 
of  society  generally.**  The  l^islature  is  the  judge  of  a  proper  class- 
ification under  a  Sunday  rest  law,  and  ita  discretion  will  not  be  inter- 
fered with  unless  such  law  violates  some  provisions  of  the  constitu- 
tion.^* In  many  cases  statutes  or  ordinances  except  from  their 
operation  all  persons  bdonging  to  a  certain  class  or  classes,  and  provi- 
sions of  this  character  have  generally  been  sustained  as  not  being  an 
unreasonable  discrimination.**  And  a  statute  prohibiting  labor  on 
Sunday  has  been  sustained  although  it  provides  tiiat  it  shall  not  affect 
those  who  conscientiously  observe  the  seventh  day  as  the  Sabbath ;  '* 
but  under  a  statute  containing  such  an  exception  observance  of  that 
day  is  essential  to  bring  a  person  within  the  exception.*' 

Id.  McClelland  ▼.  Denver,  36  Colo.  L.B.A.(N.S.)  401  and  note;  State  v. 

486,  86  Pac.  126,  10  Ann.  Cas.  1014;  Dolan,  13  Idaho  693,  92  Pac.  995,  14 

MePherson  v.  Chebanse,  114  HI.  46,  L.B.A.(N.S.)  1259  and  note;  State  v. 

28  N.  E.  454,  55  Am.  Rep.  857.  Justus,  91  Minn.  447,  98  N.  W.  325, 

11.  Denver  v.  Bach,  26  Colo.  530,  58  103  A.  S.  R.  521  and  note,  1  Ann.  Cas. 
Pac.  1089,  46  L.R.A.  848.  91  and  note,  64  L.R.A.  510;  LibermaD 

12.  Watson  ▼.  Thomson,  116  Ga.  v.  State,  26  Neb.  464,  42  N.  W.  419, 
546,  42  S.  E.  747,  94  A.  S.  B.  137,  59  18  A.  S.  R.  791  and  note;  State  v. 
L.B.A.  602.  Sopher,  26  Utah  318,  71  Pae.  482,  95 

13.  Carr  v.  State,  175  Ind.  241,  93  A.  S.  B.  845,  60  L.B.A.  468. 
N.  E.  1071,  32  L.B.A.(N.S.)  1190  and       Note:  64  L.ILA..  610. 

note.  16.  Johns  v.  State,  78  Ind.  332,  41 

14.  State  v.  Dolan,  13  Idaho  693,  Am.  Bep.  577  and  note.  Compare 
92  Pac.  995, 14  L.B.A.(N.S.)  1259  and  Shreveport  v.  Levy,  26  La.  Ann.  671, 
note.  21  Am.  Bep.  553. 

15.  Theisen  v.  McDavid,  34  Fla.  440,  17.  Liberman  v.  State,  26  Neb.  464, 
16  So.  321,  26  L.B.A.  234  and  note;  42  N.  W.  419,  18  A.  S.  &.  701  and 
Southern  B.  Co.  V.  Wallis,  133  Ga.  553,  note. 

«6  S.  E.  370,  18  Ann.  Cas.  67,  30 
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11.  Works  of  Necessity  and  Charity. — In  many  of  the  Sunday 
statutes  an  exceptipn  is  made  of  "works  of  necessity  and  charity." 
No  definition  of  general  application  can  be  framed  to  express  what 
is  meant  by  this  phrase,"  but  the  question  must  be  determined  ac- 
cording to  the  particular  circumstances  of  each  case,**  having  regard 
also  to  the  changing  conditions  of  civilization.*"  In  general  it  may 
be  stated  that  although  by  the  word  '-'necessity"  is  not  meant  a  physi- 
cal and  absolute  necessity,*  it  does  mean  something  more  than  is 
merely  needful  and  desirable,*  and  generally  involves  considerations- 
of  moral  fitness  and  propriety.*  There  must  at  least  be  a  moral  emer- 
gency which  will  not  reasonably  admit  of  delay,  but  is  so  pressing 
in  its  nature  as  to  rescue  the  act  done  from  the  imputation  of  a  wil- 
ful desecration  of  a  day  made  sacred  for  certain  purposes  in  morals 

18.  Mueller  v.  State,  76  Ind.  310,  v.  State,  119  Ind.  379,  21  N.  B.  1082, 
40  Am,  Rep.  245;  Ungerieht  v.  State,  12  A.  S.  R.  419;  Gray  v.  Com.,  171 
119  Ind.  379,  21  N.  E.  1082,  12  A.  8.  Ky.  269,  188  S.  W.  354,  L.R.A.1917B 
R.  419.  93  and  note;  State  v.  James,  81  S.  C. 

Note:  L.R.A.1917B  99.  197,  62  S.  E.  214,  128  A.  S.  R.  902, 

19.  Edgerton  v.  State,  67  Ind.  588,  16  Ann.  Cas.  277  and  note,  18  L.R.A. 
S3  Am.  Rep.  110;  Carver  v.  State,  69  (N.8.)  617  and  note;  Hennersdorf  v. 
Ind.  61,  35  Am.  Rep.  205;  Mueller  v.  State,  25  Tei.  App.  597,  18  8.  W. 
State,  76  Ind.  310,  40  Am.  Rep.  245;  926,  8  A.  S.  R.  448  and  note;  Ex 
"Western  Union  Tel.  Co.  v.  Yopst,  118  parte  Kennedy,  42  Tex.  Crim.  148,  58 
Ind.  248,  20  N.  E.  222,  3  L.B.A,  224  8.  W.  129,  51  L.R.A.  270  and  note, 
and  note;  Ungericht  v.  State,  119  Ind.       Note:  5  L.R.A. (N.S.)  320. 

379,  21  N.  E.  1082,  12  A.  8.  K  419  2.  State  v.  James.  81  8.  C.  197,  62 

and  note;  Gray  v.  Com.,  171  Ky.  269,  S.  E.  214,  128  A.  S.  R.  902,  16  Ann. 

188  S.  W.  354,  L.R.A.1917B  93  and  Cas.  277  and  note,  18  L.R.A.(N.S.) 

6ote;  McAfee  v.  Com.,  173  Ky.  83, 190  617  and  note. 

8.  W.  671,  L.R.A.1917C  377  and  note.  8.  Hammons  v.  State,  59  Ala.  164, 

Note:  16  Ann.  Cas.  278.  31  Am.  Rep.  13;  Bums  v.  Moore,  76 

20.  Gray  v.  Com.,  171  Ky.  269, 188  Ala.  339,  52  Am.  Rep.  332;  Edgerton 
8.  W.  35^  L.R.A.1917B  93  and  note;  v.  State,  67  Ind.  588,  33  Am.  Rep. 
McAfee  v.  Com.,  173  Ky.  83,  190  8.  110;  Yonoski  v.  State,  79  Ind.  393,  41 
W.  671,  L.RJ1.1917C  377  and  note;  Am.  Rep.  614;  Ungericht  v.  State,  119 
PuUtzer  Pub.  Co.  v.  McNichols,  (Mo.)  Ind.  379,  21  N.  E.  1082,  12  A.  S.  R. 
181  8.  W.  1,  L.R.A.1916C  1148  and  419;  Sullivan  v.  Maine  Cent.  R.  Co., 
note.  82Me.  196,  19  Atl.  169,  8L.R.A.  427; 

1.  Hammons  v.  State,  59  Ala.  164,  Feital  v.  Middlesex  R.  Co.,  109  Mass. 
31  Am.  Rep.  13;  Bums  v.  Moore,  76  398,  12  Am.  Rep.  720;  Smith  v.  Bos- 
Ala.  339,  52  Am.  Rep.  332;  State  v.  ton,  etc.,  R.  Co.,  120  Mass.  490,  21 
CoUett,  72  Alt.  167,  79  S.  W.  791,  64  Am.  Rep.  538  and  note;  Hennersdorf 
L.R.A.  204  and  note;  Rosenbaum  v.  v.  State,  25  Tex.  App.  697,  18  S.  W. 
State,  131  Ark.  251,  199  8.  W.  388,  926,  8  A.  8.  R.  448  and  note;  Ex  parte 
L.R.A.1918B1109;  Wilkinson  v.  State,  Kennedy,  42  Tex.  Crim.  148,  58  S. 
59  Ind.  416,  26  Am.  Rep.  84  and  note;  W.  129,  51  L.R.A.  270  and  note;  Mc- 
Edgerton  v.  State,  67  Ind.  588,  33  Clay  v.  Lowell,  44  Vt.  116,  8  Am.  Rep. 
Am.  Rep.  110;  Western  Union   Tel.   366. 

Co.  V.  Yopst,  118  Ind.  248,  20  N.  E.       Notes:  30  A.  S.  R.  28;  3  L.R.A. 
222,  3  L.R.A.  224  and  note;  Ungericht  224;  5  L.R.A.(N.S.)  320. 
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as  well  as  in  law.*  And  generally  epeaking  it  oujbt  to  be  an  unfore- 
seen necessity,  or,  if  foreseen,  sudi  as  could  not  reasonably  have 
been  provided  against.'  As  to  the  word  "charity"  it  has  been  held 
that  it  must  include  everything  which  proceeds  from  a  sense  of 
moral  duty,  or  a  feeling  of  kindness  and  humanity,  and  is  intended 
wholly  for  the  purpose  of  the  relief  or  comfort  of  another,  and  not 
for  one's  own  benefit  or  pleasure.? 

12.  Particular  Acts  as  Works  of  Necessity. — Aside  from  the  acts 
stated  in  various  parts  of  this  article  under  particular  headings  as 
works  of  necessity,  there  have  been  induded  the  making  of  repairs  in 
a  factory  so  as  to  prevent  employees  from  losing  time ; '  repairing  a 
railway  track  on  Simday  to  avoid  delay  of  trains  on  week  days;' 
pumping  an  oil  well  where  permanent  loss  and  injury  to  the  owner 
would  otherwise  ensue ; '  keeping  open  a  hotel,  restaurant  or  dining 
room ;  *•  the  exercise  by  a  barber  of  his  trade ;  ^*  the  operation  of  an  ice 
factory;  *'  running  trains  for  passengers,  mails  and  express  freight;  ** 
delivery  of  milk  to  customers,^'  and  the  hauling  to  market  of  frait 
or  produce  to  avoid  its  spoiling.*'  And  it  has  been  held  that  one 
partner  may  sell  the  entire  stock  of  the  firm  on  Sunday  to  pay  its 
debts  in  good  faith,  it  not  being  in  the  usual  business  of  sales,  and 
being  a  work  of  necessity.*'  Among  others  which  have  not  been  so 
classified  have  been  the  publication  and  sale  of  newspapers,*'  sales 
or  deliveries  of  ice,*'  sales  of  food  generally,*'  meat,"  soft  drinks, 

4.  Bums  V.  Moore,  76  Ala.  339,  52  80  B^r.  291,  44  Am,  R«p.  476. 

Am.  Rep.  332;  Rosenbaum  v.  State,  14.  Note:  16  Aon.  Cas.  278. 

131  Ark.  251,  199  S.  W.  388,  L.KA.  15.  Wilkinson  v.  State,  59  Ind.  416^ 

09186  1109.  26  Am.  Rep.  84  and  note. 

6.  Note:  L.E.A.1917B  99.  16.  Schneider  v.   Sansom,  62  T«. 

6.  Doyle  v.  Lynn,  etc.,  E.  Co.,  118  201,  50  Am.  Rep.  521. 

'HsM.  195,  19  Am.   Rep.  431.     See  17,  Handy  v.  St  Paul  Globe  Pub. 

Kucher  v.  Cheshire  R.  Co.,  125  U.  S.  q^    ^  jii^n.  188,  42  N.  W.  872,  16 

5-^5,  8  S.  Ct.  974,  31  U.  S.  (L.  ed.)  ^   g.  R.  695,  4  L.BLA.  486;  Com.  v. 

'^^l-  «             «  „  .*   ™  A  1,   ,fl^  ^a  Matthews,  152  Pa.  St.  166,  25  Atl.  548, 

7.  State  ▼.  Collett,  72  Ark.  167,  79  ^    ^.e!.    76L      Compare    Pnlitwr 

S-o^v^^^',,?*  ^it  ?^Tn^^9^  il   P^^-  ^o.  v.  McNichoU,  (Mo.)  181  S. 

8.  Yonoski  V.  State,  79  Ind.  393,  41  ^        L.R.AJ916C  U48  and  note. 

^-  ^^K'  t  \r«R««  R2  W   Va.  257        l*-  State  v.  James,  81  S.  C.  197,  62 

9.  State  ▼.  MoBee,  o£  W.  Va.  an,  ^oa  \    s  n   qo5  ib  Ann 
43  S.  E.  121,  60  L.R.A.  638  and  note,   f-  E-  214,  128  A.  S.  E.  902,  16  Ann 

10.  McAfM  V.  Com.,  173  Ky.  83,  pas.  277  and  note,  18  LJIA.(N.S.) 
190  S.  W.  671,  L.EA.1917C  377  «.d  ^^J -^^-J- ^  ^   ^as.  278. 

Note-  16  Ann.  Cas.  278.  20.  Amheiter  v.  State,  115  Ga.  572, 

11    Note:  L.R.A.1917C  382.  41  S.  E.  989,  58  L.E.A.  392  and  note; 

12"  Henneradorf  v.  State,  25  Tex.  State  v.  James,  81  S.  C.  197,  62  S.  E. 
Add'  597.  8  S.  W.  926,  8  A.  S.  E.  448  214,  128  A.  S.  E.  902,  16  Ann.  Cas. 
^/note.  277  and  note,  18  L.E.A.(N.S.)    617 

13.  Com.  v.  Louisville,  etc.,  E.  Co.,  and  note. 
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candy,  and  other  merchandise,*  fruit,*  or  sales  of  cigars,*  and  gather- 
ing a  crop  because  less  expensive  and  more  convenient.* 

rv.  Legislation  Relating  to  Paeticular  Acts 

13.  Barber  Shops. — The  question  as  to  the  validity  of  legislation 
prohibiting  barbers  from  conducting  their  budinees  on  Sunday  has 
been  productive  of  considerable  discussign  in  the  courts  with  the 
result  that  there  is  a  decided  conflict  of  opinion  in  regard  thereto.^ 
According  to  many  decisions  a  statute  or  an  ordinance  which  singles 
out  the  business  of  barbering  and  forbids  its  being  exercised  on  Sun- 
day is  invalid,*  it  being  declared  that  there  is  a  well  marlced  differ- 
ence between  an  enactment  which  forbids  all  secular  business  on 
Sunday,  with  certain  clearly  defined  and  reasonable  exceptions,  from 
one  which  picks  out  one  particular  business  and  forbids  it  being 
exercised  on  Sunday  but  permite  all  other  kinds  of  business.^  The 
conclusion  that  sudi  acts  are  invalid  has  been  based  on  the  various 
grounds  that  they  are  unconstitutional  as  class  legislation,*  as  depriv- 
ing one  of  his  property  without  due  process  of  law,*  and  as  being  a 
special  law  for  the  punishment  of  misdemeanors.^*    An  act  of  this 

1.  MeAfee  v.  Com.,  173  Ky.  83, 190  State  v.  Nichols,  28  Wash.  628,  69 
S.    W.    671,    L.R.A.1917C    377    and  Pac.  372). 

note.  Notes:  78  A.  S.  B.  265;  14  Ann; 

2.  Gulfport  v.  Stratakoa,  90  Miss.  Cas.  141;  15  Ann.  Cas.  263;  Ann.  Cas. 
489,  43  So.  812,  13  Ann.  Cas.  855  and   1913D  397. 

note.  7.  Marengo  v.  Rowland,  263  111.  531, 

3.  Mnellenr  v.  State,  76  Ind.  310,  40  105  N.  E.  285,  Ann.  Cas.  1915C  198 
Am.  Rep.  245.  Compare  Carver  v.  and  note.  See  Eden  v.  People,  161 
State,  69  Ind.  61,  35  Am.  Bep.  206.  III.  296,  43  N.  E.  1108,  52  A.  S.  B.  366 

4.  Com.  V.  White,  190  Mass.  578,  77  and  note,  32  L.R.A.  659. 
N.   E.  636,  5  L.B.A.(N.S.)   320  and  Note:  78  A.  S.  R.  265. 

note.  8.  Ex  parte  Jentzsch,  112  Cal.  .468, 

6.  State  V.  Beigfeldt,  41  Wash.  234,  44  Pac.  803,  32  L.R.A.  664  and  note: 

83  Pac.  177,  6  Ann.   Cas.   979  and  Eden  v.  People,  161  Dl.  296,  43  N.  E. 

note.  1108,  52  A.  8.  R.  366  and  note,  32 

Note:  15  Ann.  Cas.  263.  L.B.A.    659;    Tacoma    v.    Krech,    15 

6.  Ex  parte  Jaitesoh,  112  Cal.  468,  Wash.  206,  46  Pac  256,  34  L.B.A.  68 

44  Pac.  803,  32  LB.A   664^  and  note;  ^nd  note  (the  ease  last  eited  was  over- 

f^^m  ^^o^rt'  p  ^^«^-  ^J  ^,^-  Si  ruled  by  State  v.  Niehote,  28  Wash. 
1108,  52  A.  S.  R.  365  and  note,  32   ->no    rq  p„„    q7o\ 

L.B.A.  659;  Marengo  v.  Rowland,  263       9'  °"  ;*"•  ^'^\     .-^  «,    »_.    .„ 
111.  531,  105  N.   E.  285,  Ann    Cas.  w^^^fn/ka  f^if'p  i*5   .^  '  f 
1915C  i98  and  note;   AUstrong  v.  ^-  fJ-^^\^^  ^-  ^-  ^  ^65  and  note. 
State,  170  Ind.  188,  84  N.  E.  3,  16  32  L.B.A   659. 
L.R.A.(N.8.)  646;  Stratman  v.  Com.,       Note:  16  Ann.  Cas.  263. 
137  Ky.  500,  125  S.  W,  1094,  136  A.       10-  Armstrong  v.    State,   170   Ind. 
S.  B.  299  and  note,  27  L.B.A.  (N.S.)    188,  84  N.  E.  3,  15  L.R.A. (N.S.)  646; 
949;  Tacoma  v.  Kreeh,  15  Wash.  296,   Stratman  v.  Com.,  137  Ky.  500,  125 
4()  Pac.  255,  34  L.R.A.  68  and  note  S.   W.   1094,  136  A.   S.   B.  299,  27 
(the  case  last  eited  was  overruled  by  L.B.A.(N.S.)  949  and  note. 
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character  is  also  said  to  be  inconsistent  with  the  ^irit  and  policy  of 
a  state  law  which  forbids  such  labors  on  Sunday  as  disturbing  the 
peace  and  good  order  of  society.**  On  the  other  hand  there  are 
numerous  decisions  which  sustain  the  validity  of  such  laws,**  it  being 
declared  that  they  are  not  void  as  class  legislation  *•  or  as  depriving 
one  of  liberty  or  property  without  due  process  of  law  **  or  of  the 
equal  protection  of  the  laws.*'  And  it  is  said  that  this  is  the  view 
taken  in  a  majority  of  the  cases.** 

14.  Barber  Bosiaess  as  Work  «f  ITecessity. — It  has  been  decided 
that  keeping  open  a  barber  shop  on  Sunday  for  the  transaction  of 
business  is  not  a  work  of  necessity  within  the  meaning  of  the  excep- 
tion contained  in  most  of  the  statutes,*'  and  that  the  courts  will  take 
judicial  notice  thereof.**  It  would  seem,  however,  that  under  excep- 
tional circumstances  the  shaving  of  a  customer  might  be  regarded 
as  a  work  of  necessity,*'  and  in  some  cases  it  has  been  held  that 
whether  the  keeping  open  by  barb^is  of  thwr  shops  on  Sunday  for 
the  general  pursuit  of  their  ordinary  calling  is  a  work  of  necessity 
or  charity,  within  the  exception  of  such  works  from  the  gMieral  pro- 
hibition of  the  statute,  is  a  question  of  fact,*^  while  on  the  other 

11.  Marengo   v.   Rowland,   263   HI.  Sopher,  25  Utah  318,  71  Pao.  482,  95 
531,  105  N.  E.  285,  Ann.  Cas.  1915C  A.  S.  R.  845,  60X.R.A.  468  and  note. 
198  and  note.  16.  McClelland  v.  Denver,  36  Colo. 

12.  Petit  V.  Minnesota,  177  U.  S.  486,  86  Pac.  126,  10  Ann.  Cas.  1014; 
164,  20  S.  Ct.  666,  44  U.  S.  (L  ed.)  People  v.  Bellet,  99  Mich.  151,  57  N. 
716  and  note;  McClelland  v.  Denver,  W.  1094,  41  A.  S.  R.  589  and  note,  22 
36  Colo.  436,  86  Pae.  126,  10  Ann.  L.R.A.  696;  People  v.  Havnor,  149  N. 
Cas.  1014;  People  v.  Bellet,  99  Mich.  Y.  195,  43  N.  E.  541,  52  A.  S.  R.  707, 
151,  57  N.  W.  1094,  41  A.  S.  B.  589  31  L.R.A.  689  and  note;  State  v.  So- 
and  note,  22  L.R.A,  696  and  note;  pher,  25  Utah  318,  71  Pac.  482,  95  A. 
People  v;  Havnor,  149  N.  Y.  195,  43  S.  R.  845,  60  L.R.A.  468  and  note. 
N.  E.  541,  52  A.  S.  R.  707,  31  L.R.A.  16.  Note:  15  Ann.  Caa  263. 

689  and  note;  Stanfeal  v.  State,  78       17.  Gray  v.  Com.,  171  Ky.  269,  188 

Ohio  St.  24,  84  N.  E.  419,  14  Ann.  S.  W.  354,  LJt.A.1917B  93  and  note; 

Cas.  138  and  note;  State  v.  Sopher,  25  Com.  v.  Waldman,  140  Pa.  St.  C9,  21 

Utah  318,  71  Pac.  482,  95  A.  S.  R.  Atl.   248,  11   L.R.A.  563;   Ex   parte 

845,  60  L.B.A.  468  and  note;  State  Kennedy,  42  Tex.  Crim.  148,  58  S.  W. 

v.  Bergfeldt,  41  Wash.  234,  83  Pac  129,  51  L.B.A.  270  and  note;  State 

177,  6  Ann.  Caa.  979  and  note.  v.  Sopher,  25  Utah  318,  71  Pac.  482, 

Notes:  52  A.  S.  B  373;  78  A.  S  R.  95  A.  S.  R.  845,  60  L.BJL  468  and 

265;  1  Ann.  Cas.  93;  16  Ann.  Cas.  note. 

^o   T>      1         nil-*   no  HI- u    1K1        Notes:  Ann.  Caa.  1913D  799;  L.R.A. 

13.  People  V.  Bellet,  99  Mioh.  161,   iai7T)  inn 

67  N.  W.  1094,  41  A.  S.  R.  589  and  Vo   Ji7,'  „  -rv^^-m,  ak  a,v   047 

note,  22  L.R.A.  696.  „"■  ^'***  ^-J^^*!*^  ^^-  ^*^' 

14.  McClelland  v.  Denver,  36  Colo.  *,r°Ar®P-  ^  ,S?^  «.«  ,00 
486,  86  Pac.  126,  10  Ann.  Cas.  1014;  !••  Q'ay  ^-  Com.,  171  Ky.  269,  188 
People  v.  Bellet,  99  Mich.  151,  57  N.  S.  W.  354,  L.R.A.1917B  93  and  note. 
W.  1094,  41  A.  8.  R.  589  and  note,  22  20.  Ungericht  v.  State,  119  Ind.  379, 
L.R.A.  696;  People  v.  Havnor,  149  N.  21  N.  E.  1082,  12  A.  S.  R.  419  and 
Y.  195,  43  N.  E.  541,  52  A.  S.  R.  707,  note. 

31   L.R.A.   689   and   note;    State   v.       Note:  15  Ann.  Cas.  261. 
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band,  according  to  some  decisions,  the  question  is  one  of  law  for  the 
court.*  The  proviso  that  keeping  a  barber  shop  open  on  Sunday  for 
llie  purpose  of  cutting  hair  and  shaving  beards  shall  not  be  deemed 
a  work  of  necessity  or  charity,  which  follows  the  exception  as  to 
works  of  necessity  or  charity,  in  a  statute  prohibiting  Sunday  labor, 
does  not  make  a  purely  arbitrary  classification  in  conflict  with  the 
federal  constitution,  .but  is  within  the  limits  of  the  legislative  poUce 
power.* 

15.  Instances  of  Valid  Acts  Relating  to  Barber  Shops. — A  statute 
prohibiting  the  carrying  on  of  the  business  of  barbering  on  Sunday 
is  constitutional,  even  as  to  persons  who  conscientiously  believe  in 
the  observance  of  the  seventh  day  of  the  week.*  And  an  enactment 
making  it  unlawful  for  barbers  to  carry  on  their  business  on  the 
first  day  of  the  week,  known  as  Sunday,  and  excepting  from  its  oper- 
ation persons  engaged  in  such  business  who  conscientiously  believe 
the  seventh  day  of  the  week  should  be  observed  as  Simday,  and  who 
actually  refrain  from  secular  business  on  that  day,  is  not  unconstitu- 
tional as  class  legislation,  nor  as  depriving  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  as  denying  any  person  the 
equal  protection  of  the  law.'  So  an  act  fwbidding  the  keeping  open 
of  a  barber  shop  on  Sunday,  while  permitting  hotels,  boarding 
houses,  baths,  restaurants,  taverns,  livery  stables,  and  retail  drug 
stores  to  be  open,  is  not  unconstitutional  as  depriving  barbers 
of  the  equal  protection  of  the  laws,  since  the  classification  is  not 
arbitrary.'  And  an  act  making  it  a  misdemeanor  to  engage  in 
the  business  of  barbering  on  Sunday,  and  providing  for  the  first 
conviction  a  minimum  penalty  but  no  maximum  penalty,  is  not 
unconstitutional  for  failing  to  provide  a  maximum  penalty  or  as 
class  legislation.*  Again,  it  has  been  decided  in  New  York  that 
a  statute  forbidding  and  punishing  the  carrying  on  of  the  business 
and  work  of  a  barber  on  Sunday,  provided  that  in  the  city  of  New 
York  and  in  the  village  of  Saratoga  Springs  barber  shops  may 
be  kept  open  and  work  performed  therein  until  one  o'clock  of 
the  afternoon  of  that  day,  is  not  in  confiict  with  the  provisions  of 
the  state  constitution  declaring  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,  and  that  it  does 

1.  Com.  V.  Waldman,  140  Pa.  St  4.  People  ▼.  Bellet,  99  Mich.  151, 
89,  21  Atl.  248,  11  L.B.A.  563.  67  N.  W.  1094,  41  A.  S.  B.  589  and 

Note:  15  Ann.  Cas.  262.  note,  22  L.R.A.  696. 

2.  Petit  V.  Minnesota,  177  U.  S.  6.  State  v.  Sopher,  25  Utah  318,  71 
164,  20  S.  Ct  666,  44  U.  S.  (L.  ed.)  Pac.  482,  95  A.  S.  R.  845,  60  L.R.A. 
716  and  note.  466  and  note. 

8.  State  T.  Bei^eldt,  41  Wash.  234,  6.  Stanfeal  v.  State,  78  Ohio  St.  24, 
83  Pao.  177,  6  Ann.  Cas.  979  and  84  N.  B.  419,  14  Ann.  Gas.  138  and 
note.  note. 
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no*  violate  the  constitution  of  the  United  States  by  denying  to  any 
class  of  citizens  the  equal  protection  of  the  laws.' 

16.  Labor  er  Business. — At  common  law  the  performance  of  acts  of 
labor  on  Sunday  was  not  prohibited,  though  it  has  been  a  subject  of 
legislative  regulation  from  an  early  date.*  The  saise  in  which  the 
word  "labor"  is  used  in  a  Sunday  law  depends  on  the  intent  of  the 
legislature,  having  in  view  the  object  to  be  accomplished  as  well  as 
the  particular  language  employed.*  While  it  has  been  said  that 
this  word  has  been  given  a  lioad  meaning  when  construing  the  laws 
relative  to  the  observance  of  Sunday,"  yet  in  general  it  may  be 
stated  that  as  thus  used  it  must  be  construed  in  its  ordinary  sense 
and  so  construed  it  will  not  be  regarded  as  including  business.**  On 
the  other  hand  a  forced  construction  should  not  be  given  to  the 
words  "engaged  in  any  labor"  by  which  they  are  narrowed  from  their 
common  acceptation.**  And  in  this  connection  it  has  been  held 
that  the  selling  of  liquors  on  Sunday  would  be  within  the  meaning 
of  sudi  a  phrase;  *•  but  that  a  will  is  not  invalid  because  made  on 
Sunday  without  any  unusual  circumstances  or  q>ecial  necessity  for 
its  execution  on  that  day,  as  the  drafting  and  execution  of  the  will 
do  not  constitute  "common  labor"  or  work  in  one's  "udual  vooar 
tion"  within  the  meaning  of  a  statute  pn^ibiting  such  acta  on  a 
Sunday ;  **  nor  is  a  contrast  ordinarily  regarded  as  labor  within  such 
a  statute.**  But  it  has  been  held  that  procuring  signatures  of  tax- 
payers to  a  petition  to  a  board  of  supervisors  to  issue  railroad  aid 
bonds  is  "business,"  within  tiie  meaning  of  a  Sunday  law,  and  if 
done  on  Sunday  confers  no  authority  to  issue  the  bonds.** 

17.  Public  Amusements  Generally. — It  seems  that  in  the  absence 
of  a  statute,  participation  in  any  innocent  amusement  on  Sunday  is 
lawful;  *'  but  it  is  generally  held  that  keeping  open  places  of  public 
amusement  and  engaging  in  sports  and  games  on  Sunday  may  be 
prohibited  in  the  exercise  of  tiie  police  power**  on  the  theory  of 
protecting  the  public  morals,  health,  or  peace  and  safety.**    Thus 

7.  People  ▼.  Havnor,  149  N.  Y.  196,  682,  30  Pac.  947,  19  L.R.A.  349. 

43  N.  E.  641,  52  A.  S.  B.  707,  31  14.  Rapp  v.  Reehling,  124  Ind.  36, 

L.R.A.  689  and  note.  23  N.  E.  777,  7  L.R.A.  498  and  note. 

8.  Note:  Ann.  Cas.  1918B  387.  Note:  Ann.  Cas.  1913D  798. 

9.  Top Aa  V.  Crawford,  78  Kan.  583,  16.  Note:  Ann.  Cas.  1913D  797. 
96  Pac.   862,  16   Ann.   Cas.   403,  17  16.  De  Forth  v.  Wisconsin,  etc,  R. 
L.R.A.(N.S.)  1158  and  note.  Co.,  52  Wis.  320,  9  N.  W.  17,  38  Am. 

10.  Ez  parte  Axsom,  63  Tex.  Crim.   Rep.  737. 

627,  141  S.  W.  793,  Ann.  Cas.  1913D  17.  Note:  Ann.  Cas.  1918B  387. 

794  and  note,  40  L.E.A.(N.S.)    179  18.  State  v.  Barnes,  22  N.  D.  18, 

and  note.  132  N.  W.  215,  Ann.  Cas.  1913E  930 

11.  Richmond   V.    Moore,    107    Dl.  and  note,  37  L.R.A.(N.S.)  114. 

429,  47  Am.  Rep.  445.  19.  In  re  HaU,  18  Idaho  475,  110 

12.  Cortesy  v.  Territory,  6  N.  M.  Pac.  256,  80  L.It.A.(N.S.)  465  and 
682,  30  Pac.  947,  19  L.R.A.  349.  note. 

IS.  Cortesy  v.  Territory,  6  N.  M. 
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it  is  proper  to  forbid  exhibitions  or  dramatic  or  ^eatrical  entertain- 
ments on  that  day.**  And  it  has  been  decided  that  to  keep  open, 
manage  and  superintend  a  theater  and  sell  tickets  therein  en  Sun- 
day is  labor  within  the  meaning  of  that  word  as  used  in  a  prohib- 
itory statute;  *  as  is  t^  the  running  of  a  pool  room.'  A  statute 
prohibiting  certain  specified  public  amusements  and  other  like  and 
similar  amusements  on  Sunday  does  mot  apply  to  any  not  named 
unless  they  are  ejusdetn  generis.*  And  a  statute  forbidding  any 
playhouse  or  theater  to  be  kept  open  on  Sunday  does  not  apply  to 
the  use  of  such  place  for  religious  and  other  quiet,  legitimate,  and 
orderly  exercises,*  as  such  a  statute  refers  not  to  tiie  building,  bat 
to  the  class  of  entertainment  themin.*  Whether  some  particu- 
lar entertainment,  exhibition,  lecture  and  the  like  come  within 
the  operaticHa  of  such  a  statute  must,  of  course,  in  many  cases  depend 
upon  the  diaracter  and  purpose  of  the  particular  act  and  the  mode 
of  doing  it  and  the  apparent  intent  and  scope  of  the  enactment  which 
it  is  alleged  to  violate.*  And  the  faot  wheUier  an  admission  fee  is 
or  is  not  charged  is  according  to  some  deci^ons  determinative  of 
the  question  whether  there  has  been  a  violation  of  a  Sonday  law.' 

18.  Baseball. — Athletic  games  and  sports  such  as  basebaU  on  Sun- 
day are  not  unlawful  unless  expressly  declared  so  by  stetute,*  ve 
included  th^nin  by  necessary  implication  from  the  language  used, 
according  to  the  ejusdem  generis  rule.'  Thus  it  has  been  held  that 
baseball  is  not  within  the  designation  "game  of  any  kind,"  **  or 
"sports,"  where  from  the  particular  classes  of  sports  specified  there 

80.  State  v.  Barnes,  22  N.  D.  18,  Pac.  727,  31  L.R.A.(N.S.)  1156. 

132  N.  W.  216,  Ana.  Cas.  1918E  930  6.  State  ▼.  Chamberlain,  112  Minn, 

and  note,  37  L.R.A.(N.S.)  114.  6^  127  N.  W.  444,  21  Ann.  Cas.  679 

Note:  110  A.  S.  R.  526.  and  note,  30  L.R.A.(N.S.)  335. 

1.  Quiu-les  T.  State,  55  Ark.  10,  17  Notes:  16  Ann.  Cas.  409;  21  Ann 
8.  W.  269,  14  L.R.A.  192  and  note;  Cas.  681:  Ann.  Gas.  1914C  782;  30 
Topeka  v.  Crawford,  78  Kan.  683,  96  L.R.A.(N.S.)  466. 

Pao.  862,  16  Ann.  Cas.  403  and  note,  7.  Note:  L.R.A.1916B  1130. 

17  L.R.A.(N.S.)  1156  and  note.  8.  Ex  parte  Neet,  167  Mo.  527,  57 

Note:  Aan.  Cas.  1913D  799.  S.  W.  1025,  80  A.  S.  R.  638  and  note. 

2.  Ex  parte  Axsom,  63  Tex.  Crim.  Note:  21  Ann.  Caa.  681. 

627,  141  S.  W.  793,  Am.  Cas.  19130  9.  State  v.  Prather,  79  Kan.  513, 

794,  40  LJt.A.(N.S.)   179.  100  Pae.  67,  131  A.  S.  R.  339  and 

3.  In  re  Hull,  18  Idaho  475,  110  note,  21  L.R.A.(N.S.)  23  and  note; 
Pac.  256,  30  L.R.A.(N.S.)  465  and  Territory  v.  Darenport.  17  N.  M.  214, 
note;  State  V.  Chamberlain,  112  Minn.  124  Pac.  795,  41  L.R.A.(N.8.)  407 
52,  127  N.  W.  444,  21  Ann.  Cas.  679  emd  note;  Ex  parte  Roqnenore,  60 
and  aote,  30  L.R.A.(N.S.)  335.  As  Tex.  Grim.  282,  131  S.  W.  1101,  32 
to  the  ejusdem  generis  rule  of  eon-  L.R.A.(N.S.)  1186.  As  to  the  ejus- 
stmction,  see  SrATcnrBS,  ante,  par.  dem  rule  of  oonstruotion,  see  ^at- 
240.  UTBS,  ante,  par.  240. 

4.  State  V.  Herald,  47  Wash.  538,  92  10.  State  v.  Prather,  79  Kan.  513, 
Pac  376,  20  L.R.A.(N.S.)  433.  100  Pac.  57, 131  A.  8.  R.  339  and  note, 

6.  State  y.  Peimy,  42  Mont.  118,  111  21  L.R.A.(N.S.)  23  and  note. 
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is  an  apparent  intention  to  include  only  those  whidi  tend  to  im* 
morality.^^  Similarly  baaeball  playing  has  been  held  not  to  be 
within  a  statute  imposing  a  fine  on  the  proprietor  of  any  place  of 
public  amusement  who  shall  permit  it  to  be  opened  for  public  amuse- 
ments on  Sunday,  where  the  statute  defines  the  term  "place  of  public 
amusement"  to  mean  circuses,  theaters,  variety  shows,  and  such  other 
amusements  as  are  exhibited,  and  for  which  an  admission  fee  is 
charged.**  In  some  cases  also  the  charging,  or  omission  to  charge,  an 
admission  fee  seems  to  have  been  determinative  of  the  questipn  of  a 
violation  of  a  statute.**  The  rule  also  applies  that  a  statute  prohibit- 
ing the  playing  of  baseball  on  Sunday  and  making  a  violation  thereof 
a  misdemeanor,  being  penal  in  its  nature,  should  be  strictiy  con- 
strued.*^ In  several  states,  however,  acts  have  been  passed  expressly 
prohibiting  the  playing  of  baseball  on  Sunday  where,  a  fee  is 
charged,**  and  such  statutes  have  been  declared  to  be  constitutional.** 
On  the  other  hand  the  exemption  of  professional  baseball  players 
from  the  operation  of  the  Sunday  laws,  while  leaving  the  laws  applica- 
ble to  persons  engaged  in  other  occupations,  does  not  grant  them  an 
unconstitutional  privilege  or  immunity,  since  the  possibility  of  benefit 
to  the  populace  that  may  witness  the  games  is  sufficient  to  indicate 
an  absence  of  puxely  arbitrary  action  in  the  classification.*' 

19.  Moving  Picture  Shows. — Owing  to  the  different  wording  of 
the  various  statutes  relating  to  Sunday  amusements  the  question 
whether  a  moving  picture  show  is  a  violation  of  such  an  act  must 
depend  on  the  language  employed,**  applying  the  rule  that  when  a 
statute  is  capable  of  two  constructions,  one  consistent  and  the  other 

11.  Territory  v.  Davenport,  17  N.  60  N.  E.  900,  41  L.B.A.854wid  not& 
M.  214,  124  Pac  795,  41  L.R.A.(N.S.)       Note:  78  A.  S.  B.  265. 

407    and    note.      Compare    State    v.  17.  Carr  v.  State,  175  Ind.  241,  93 

O'Rourk,  35  Neb.  614,  63  N.  W.  591,  N.   E.   1071,   33  L.E.A.(N.S.)    1190 

17  L.R.A.  830  and  note.  and  note. 

12.  Ex  parte  Roquemore,  60  Tex.  18.  Rosenbanm  v.  State,  131  Ark. 
Crim.  282,  131  S.  W.  1101,  32  L.R.A.  251, 199  S.  W.  388,  LJI.A.1918B  1109; 
(N.S.)  1186  and  note.  State  v.  Morris,  28  Idaho  599,   155 

13.  Notes:  21  LJl.A.(N.S.)  24;  Pac.  296,  L.R.A.1916D  573  and  note; 
L.R.A.191CB  1130.  People  v.  Dixon,  188  Mich.  307,  154 

14.  SUte  V.  Prather,  79  Kan.  513,  N.  W.  1,  Ann.  Cas.  1918B  385  and 
100  Pac.  67,  131  A.  S.  R.  339  and  note;  State  v.  Chamberlain,  112  Minn, 
note,  21  L.R.A.(N.S.)  23  and  note;  62,  127  N.  W.  444,-21  Ann.  Cas.  679 
Ex  parte  Neet,  157  Mo.  527,  57  S.  W.  and  note,  30  L.BA..(N.S.)  335;  State 
1025,  80  A.  S.  R.  638  and  note.  v.  Penny,  42  Mont.  118,  111  Pac.  727, 

15.  State  V.  Hogreiver,  152  Ind.  662,  31  L.R.A.(N.S.)  1155;  Ex  parte  Ling- 
58  N.  E.  921,  45  L.R.A.  504  and  note,  enfelter,  64  Tex.  Crim.  30,  142  S.  W. 

Note:  L.R.A.1916B  1130.  556,  Ann.  Cas.  1914C  765  and  note; 

16.  State  V.  Hogreiver,  152  Ind.  652,  McLeod  v.  State,  77  Tex.  Crim.  365, 
53  N.  E.  921,  45  LJl.A.  504  and  note;  180  S.  W.  117,  L.R.A.1916B  1124  and 
People  V.  Dixon,  188  Mich.  307,  154  note;  Zucarro  v.  State,  (Tex.)  197  S. 
N.  W.  1,  Ann.  Cas.  1918B  385  and  W.  982,  L.RA..1918B  354  and  note, 
note;  State  v.  PoweU,  58  Ohio  St  324.  Note:  Ajul  Cas..  1916C  304. 
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inconsistent  with  its  constitutionality,  it  will  be  given  that  construc- 
tion which  will  uphold  it.*'  In  construing  such  a  statute  it  has 
been  held  that  a  moving  picture  show  comes  within  the  meaning  of 
the  words  "and  such  other  amusements"  following  a  statutory  defini- 
tion of  public  amusements  as  circuses,  theaters,  variety  theaters  and 
such  other  amusements  as  are  exhibited  for  an  admission  fee,  where 
the  show  exhibits  plays  similar  to  those  shown  in  theaters,  or  per- 
formances similar  to  those  given  in  circuses  or  on  the  variety  stage.*" 
And  the  fact  that  the  act  was  passed  before  the  invention  of  moving 
picture  shows  is  immaterial,  provided  they  come  wiUiin  the  classifica- 
tion defined  in  the  statute.*  Also  the  fact  that  people  are  admitted 
to  a  Sunday  picture  show  for  what  they  may  volunteer  to  put  in  a 
receptacle  placed  to  receive  it  does  not  take  the  case  out  of  th6  statute.' 
Again,  it  has  been  held  that  the  operation  of  a  moving  picture  show 
on  Sunday  near  an  army  camp  is  within  a  statute  forbidding  the  per- 
formance of  labor  or  services  other  than  customary  household  duties 
of  daily  necessity,  comfort,  w  charity.'  On  the  other  hand  it  has 
been  decided  that  a  statute  forbidding  the  opening  or  maintain- 
ing of  any  theater  on  Sunday  does  twt  apply  to  the  operation  of  a 
moving  picture  show  the  pictures  of  which  are  censored  Mid  are  of  a 
sacred,  moral,  or  comic  character,*  or  to  a  reUgious  phonographic  lec- 
ture given  in  good  faith,  without  charge,  in  a  theater,  and  illustrated 
by  moving  pictures,  for  the  religious  instruction  of  the  audience;* 
nor  will  a  court  of  equity  enjoin  the  operation  of  a  theater  on  Sunday 
on  the  ground  that  it  is  a  pnblic  nuisance  in  that  it  is  a  violation  of  the 
Sunday  laws,  and  tends  to  bring  together  a  lawless  and  turbulent  as- 
semblage of  people  contrary  to  the  criminal  laws  of  the  state,  where 
neither  the  civil  or  property  rights  or  privileges  of  the  public,  nor  the 
public  health,  is  affected.' 

20.  Ranning  Trains.— Statutes  prohibiting  the  running  of  railroad 
trains  on  Sunday  have  been  enacted  in  several  states  and  have  as  a 
general  rule  been  held  to  be  constitutional  in  the  absence  of  any 
congressional  legislation  on  the  subject,"  provided  the  statutes  were 
passed  in  good  faith  for  the  preservation  and  protection  of  the  health 

19.  State  V.  Morris,  28  Idaho  599,  and  note. 
155  Pac.  296,  L.R.A.1916D  573  and       S.  Rosenbanm  ▼.   State,   131  Ark. 

note.  See  aLso  CoKsrmmoir^  Law,  251, 199  S.  W.  388,  L.R.A.1918B  1109. 
vol.  6,  p.  78.  4.  State  v.  Penny,  42  Mont.  118,  111 

80.  Ex  parte  Lingenfelter,  64  Tax.  Pao.  727,  31  LJIJL.(N.8.)  1155. 
Crim.  30,  142  8.  W.  555,  Ann.  Caa.       5.  State  v.  Morris,  28  Idaho  599, 

1914C  765  aand  note  ;Zucarrov.  State,  155  Pao.  296,  LJEt.A.1916D  573  and 

(Tex.)   197  8.  W.  982,  L.R.A.1918B  note. 
354  and  note.  «.  Lyric   Theater  Co.  v.  State,  98 

1,  Zucarro  v.  State  (Tex.)  197  8.  Ark.  437,  136  S.  W.  174,  33  L.R.A. 
W.  982,  LJI.A.1918B  354  and  note.  (N.S.)  325  and  note. 

2.  McLeod  v.  State,  77  Tex.  Crim.       7.  See  Couictsxx,  voL  5,  p.  722. 
365, 180  8.  W.  117,  L.B.A.1916B  1124 
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and  morals  of  the  people  and  without  discriminaticHCi  against  inter- 
state or  foreign  commerce,*  and  in  general  a  provision  of  a  statute 
which  is  intended  for  and  is  in  fact  only  an  internal  police  measure 
is  not  un^nstitutionai  because  it  may  have  some  merely  incidental 
effect  on  such  commerce.'  So  a  freight  train  composed  of  empty 
cars,  although  destined  for  a  point  in  another  state  to  procure  a  lo«d, 
is  not  engaged  in  transporting  articles  of  interstate  commerce  so  as  to 
be  beyond  the  control  of  state  laws.^^  And  a  statute  subjecting  to 
punishment  railway  companies  running  their  freight  trains  on  Sun- 
day is  not  unoonsdtutional,  although  the  freight  in  question  is  in 
course  of  transportation  to  other  ^Ates.^^  In  aomio  .cases,  however, 
statutes  of  this  character  have  been  hald  to  be  unconstitutional  as  an 
attempted  regulation  of  interstate  commerce.**  In  this  connection  it 
has  also  been  decided  that  where  the  legialatura  has  expressly  or  by 
necessary  implication  legalized  the  running  of  passenger  trains  on 
Sunday,  the  doing  of  ihs  work  neoeaaary  thereto  is  to  be  regarded 
as  a  work  of  neoessity.** 

V.   OOHTSAOTS 

Zfi-  Generai 

21.  Rale  Generally. — ^At  the  common  law  contracts  made  on  Sun- 
day were  not  for  that  reason  void,**  but  by  virtue  of  legislative  enact- 

8.  State  V.  Southern  B.  Co.,  119  N.  334,  6  So.  82, 18  A.  S.  B.  48,  4  L.R.A. 
C.  814,  25  S.  E.  862,  5«  A.  S.  B.  689  680  and  note;  Biehmond  v.  Moore,  107 
andnote;Norfolk,  etc.,  B.  Co.  V,  Gom.,  HI.  429,  ^  Am.  B«p.  445;  Eden  v. 
93  Va.  749,  24  S.  E.  837,  57  A.  S.  B.  People,  161  lU.  296,  43  N.  E.  1108,  52 
827  and  note,  34  L.B.A.  105  and  note,  A.  S.  B.  365,  32  L.B.A.  659;  Adams 
overruling  88  Va.  95, 13  S.  E.  340,  29  v.  Hamell,  2  Doug.  (Mich.)  73,  43 
A.  S.  R.  705,  13  L.E.A.  107.  Am.  Dec.  455  and  note;   Boborts  v. 

Note:  78  A.  S.  B.  266.  Barnes,  127  Mo.  405,  30  S.  W.  113,  48 

9.  Hennington  v.  Georgia,  163  U.  A.  S.  B.  640  and  note;  Rodman  v. 
S.  299,  16  S.  Ct.  1086,  41  U.  S.  (L.  Robinson,  134  N.  C.  503,  47  S.  E.  19, 
ed.)  166;  State  v.  Southern  B.  Co.,  101  A.  S.  B.  877  and  note,  65  L.E.A. 
119  N.  C.  814,  25  S.  E.  862,  56  A.  8.  682  and  note;  Kt^nar  v.  Eeefer,  6 
R.  689  and  note;  State  v.  Baltimore,  Watts  (PaJ  231,  31  Am.  Dec  460 
etc.,  B.  Co.,  24  W.  Va.  783,  40  Am.  and  note;  Hellams  v.  Abercrombie,  15 
Rep.  290.  S.  C.  110,  40  Am.  Rep.  684;  Amis  v. 

Note:  57  A.  S.  B.  838.  Zyle^   2  Yerg.    (Tena.)    31,  24  Am. 

10.  Norfolk,  eta,  B.  Co.  v.  C(«n.,  Dec.  463  and  note;  Woddridge  v. 
93  Va.  749,  24  S.  E.  837,  57  A.  S.  B.  Wooldridge,  69  W.  Va.  554,  72  S.  E. 
827,  34  L.B.A.  105.  654,  Aim.  Gas.  1913B  653  and  note; 

11.  State  v.  Baltipiore,  etc.,  B.  Co.,  Child  v.  Edwards.  ri909]  2  K.  B.  753, 
24  W.  Va.  783,  49  Am.  B«p.  290.  78  L.  J.  K.  B.  1061,  101  L.  T.  N.  S. 

12.  Note:  7  Aon.  Caa.  8.  422,  25  Times  L.  Bep.  706,  3  British 

13.  Southern  B.  Co.  v.  Wallis,  133  Bui.  Cas.  675  and  note. 

Ga.  553,  66  S.  E.  370,  18  Ann.  Cas.  Notes:  12  Am.  Dee.  292;  82  Am. 
67,  30  L.B.A.(N.S.)  40L  Dec  121;  3  Am.  Rep.  371;  38  Am. 

14.  Anderson  v.  Bellenger,  87  Ala.    Rep.  167;  60  A.  S.  B.  4U. 
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ments  they  are  now  generally  so  classified  either  expressly  or  by  neces- 
sary implication  from  the  language  employed,*'  the  conclusion  in 
many  cases  being  dependent  on  the  phraseology  of  the  particular  en- 
actment** Thus  it  has  been  held,  imder  a  statute  prohibiting  the 
doing  of  business  on  the  first  day  of  the  week,  that  a  contract  made  on 
that  day  is  void.*'  But  a  contract  is  not  void  because  made  on  Sun- 
day, within  a  statute  prohibiting  "labor"  that  "disturbs  the  peace  and 
good  order  of  society,""  nor  under  a  statute  prohibiting  acts  within 
one's  "ordinary  calling"  unless  the  making  of  the  contract  is  within 
that  classification.**  And  it  has  also  been  held  to  be  no  bar  to  an 
action  on  an  account  stated  that  the  defendant's  indebtedness  was 
for  liquors  sold  by  plainUff  contrary  to  law,  if  the  account  was  not 
stated  on  Sunday ;  but  that  if  the  sale  was  illegal  for  want  of  a  license 
the  action  on  an  account  stated  could  not  be  maintained.**  Again  a 
contract  lawfully  made  on  a  secular  day  cannot  be  rescinded  on  Sun- 
day,* although  it  is  decided  that  notice  of  rescission  of  a  contract  is 
not  void  because  given  on  Sunday,  without  a  statutory  provision  to 
that  effect.* 

22.  L«z  Xiod  Contractns.-^'While   it  has  been  decided  that  the 
validity  of  contracts  made  on  Sunday  depends  on  the  law  of  the  state 

15.  MoAuliflfe  v.  Vaughan,  135  Ga.  v.  Decker,  51  Wis.  46,  8  N.  W.  26,  37 

852,  70  S.  E.  322,  Ann.  Cas.  1912A  Am.  Rep.  808;  De  Forth  v.  Wisconsin, 

290  and  note,  33  L.R.A.(N.S.)    255  etc.,  R.  Co.,  52  WU.  320,  0  N.  W.  17, 

and  note;   Richmond  v.  Moore,   107  38  Am.  R^.  737;  Jacobaon  v.  Bents- 

lU.  429,  47  Am.  Rep.  445;  Rickards  let,  127  Wis.  666, 107  N.  W.  7, 115  A. 

V.  Rickards,  98  Md.  136,  56  Atl.  397,  S.  R.  1052,  7  Ann.  Cas.  633  and  note, 

103  A.  S.  R.  393  and  note,  63  L.R.A.  4  L.R.A.(N.S.)  1151;  Gist  v.  Johnaon- 

724  and  note;  Cranson  v.  Goss,  107  Carey  Co.,  158  Wis.  188,  147  N.  W. 

Mass.  439,  9  Am.  Rep.  45  and  note;  1079,  Ann.  Cas.  1916E  460. 

Gordon  t.  Levine,  197  Mass.  263,  83  N.  Notes:  12  Am.  Dec.  292;  3  L.R.A. 

E.  861,  125  A.  S.  R.  361  and  note,  15  224. 

L.R.A.(N.S.)  2«  and  note;  O'Brien  v.  16.  Richmond  v.  Moore,  107  111.  429, 

Shea,  208  Mass.  528,  95  N.  E.  99,  Ann.  47  Am.  Rep.  445;  Hazard  t.  Day,  14 

Cas.  1912A  1030;  Adams  v.  HameU,  2  Allen   (Mass.)  487,  92  Am.  Dec.  790 

Doug.   (Mich.)  73,  43  Am.  Dec.  455  and  note. 

and  note;  International  Textbook  Co.  17.  Jacobson  y.  Bentzler,  127  Wis. 

V.  Ohl,  150  Mich.  131,  111  N.  W.  768,  566,  115  A.  S.  B.  1052,  7  Ann.  Cas. 

121  A.  S.  R.  612  and  note,  13  L.R.A.  633  and  note,  4  LJl.A.(N.S.)  1151. 

(N.S.)  1157  and  note;  Finley  v.  Quirk,  18.  Richmond  v.  Moore,  107  111.  429, 

9   Minn.   194,  86   Am.   Dec.   93   and  47  Am.  Rep.  445. 

note;   Handy  v.  Globe  Pub.  Co.,  41  19.  Hazard     v.     Day,     14     Allen 

Minn.  188,  42  N.  W.  872,  16  A.  S.  R.  (Mass.)   487,  92  Am.  Dec  790  and 

695,  4  L.R.A.  466;  Block  v.  McMurry,  note. 

56  Miss.  217,  31  Am.  Rep.  357  and  20.  Melchoir  v.  McCarty,  31  Wis. 

note;  Allen  v.  Deming,  14  N.  H.  133,  252, 11  Am.  Rep.  605. 

40  Am.  Dec  179  and  note;  Woodman  1.  Benedict  v.  Bachelder,  24  Mich. 

V.  Hubbard,  25  N.  H.  «7,  57  Am.  Deo.  425,  9  Am.  Rep.  130. 

310  and  note;  Mohney  v.  Cook,  26  Pa.  2.  Pence  v.  Langdon,  99  U.  S.  578, 

St.  342,  67  Am.  Dec.  419;  Troewert  25  U.  S.  (L.  ed.)  420. 
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where  they  are  made  •  and  they  may  be  enforced  in  another  state  al- 
though the  laws  of  the  latter  state  prohibit  business  in  one's  ordinary 
calling  during  Sunday,*  yet  it  is  held  that  in  the  absence  of  evidence 
of  the  lex  loci  contractus  the  contract  will  be  regarded  as  invalid  on  the 
presumption  that  the  law  of  the  place  where  the  contract  was  made 
was  the  same  on  that  point  as  the  law  of  the  forum.*  It  has  been 
held  that  where  promissory  notes  are  executed  on  Sunday  in  one 
state  and  made  payable  in  another,  the  law  whereof  makes  void  all 
executory  contracts  for  the  payment  of  money  made  and  delivered 
on  Sunday,  the  law  of  the  place  of  payment  prevails  and  no  recovery 
can  be  had  on  the  notes.*  And  the  rule  that  the  validity  of  contracts 
is  to  be  determined  by  the  law  of  the  place  where  they  are  entered 
into  is  subject  to  the  limitation  that  each  state  may,  within  constitu- 
tional limits,  such  as  the  passage  of  a  Sunday  law,  determine  the 
legality  of  aU  acts  done  within  its  own  borders,  though  such  acts  are 
steps  in  the  making  of  a  contract  which  is  consummated  in  another 
state.' 

23.  Contract  Executed  by  Agent. — A  party  to  a  contract  cannot 
plead  that  he  had  no  knowledge  that  it  was  executed  on  Sunday, 
where  he  was  represented  by  his  agent  duly  authorized  to  act  for  him 
in  the  transaction.*  But  an  executed  contract  made  on  Sunday  by  a 
general  agent  cannot  be  avoided  by  his  prindpal  on  the  ground  that 
because  the  statute  prohibits  the  making  of  such  contract  on  Sunday, 
that  fact,  of  itself,  takes  it  out  of  the  scope  of  the  agent's  authority 
to  make  it.*  And  the  attempted  appdntment  on  Sunday  of  an  agent 
to  sell  real  estate  is  void  and  confers  no  authority  to  bind  the  princi- 
pal by  a  contract  entered  into  on  a  secular  day.** 

24.  Effect  -of  Ignorance  of  Party  as  to  Signing  on  Sunday.— In 
order  to  defeat  a  contract  made  on  Sunday,  it  must  be  shown  that 
the  party  seeking  to  enforce  it  had  some  voluntary  agency  in  consum- 
mating it  on  that  day.**  If,  therefore,  the  evidence  shows  a  good 
cause  of  action  without  any  participation  of  the  plaintiff  in  an  illegal 

5.  See  CoNPUOT  op  Laws,  voL  5,  Ohl,  150  Mich.  131,  111  N.  W.  768, 121 
p.  959,  A.  S.  R.  61^  and  note,  13  L.BA.(N.S.) 

4.  Brown  v.  Browning,  15  R.  L  422,  1157  and  note. 

7  Atl.  403,  2  A.  S.  B.  908  and  note.  8.  Note:  16  Ann.  Cas.  632. 

6.  Hill  V.  Wilker,  41  Ga.  449,  5  Am.  9.  Rickards  v.  Riekards,  98  Md.  136, 
Rep.  540;  Brimhall  v.  Van  Campen,  56  Atl.  397, 103  A.  S.  B.  393  and  note, 

8  Minn.  13,  82  Am.  Dec.  118  and  note.   63  L.R.A.  724  and  note. 

Notes:  2  A.  S.  B.  910;  34  L.B.A.  10.  Kryzminski    v.    Callahan,    213 

(N.S.)  69.  Mass.  207,  100  N.  E.  335,  43  LJLA. 

And  see  generally,  EvrosiraB,  voL  (N.S.)  140  and  note. 

10,  pp.  890-891.  11.  Collins  v.  Collins,  189  Ll  703, 

6.  Brown  v.  Gates,  120  Wis.  349,  117  N.  W.  1089, 16  Ann.  Cas.  630  and 
97  N.  W.  221,  98  N.  W.  205,  1  Ann.  note,  18  L.R.A.(N.S.)  1176;  HaU  ▼. 
Cas.  85.  Parker,  37  Mieh.  690,  26  Am.  Rep. 

7.  International    Textbook    Co.    ▼.  640. 
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transaction,  he  may  recover,  the  law  simply  refusing  its  aid  to  either 
party  in  giving  efif'^ct.to  an  illegal  transaction  in  which  he  has  taken 
part.  So  where  the  defendant,  without  the  concurrence  or  knowledge 
of  the  plaintiff,  signed  on  Sunday  a  writing,  which  bore  date  on  a 
week  day  and  which,  to  become  a  contract  between  the  parties,  re- 
quired the  assent  and  signature  of  the  plaintiff,  which  was  given  on  a 
week  day,  it  was  held  that  the  contract  was  not  avoided  by  the  sign- 
ing on  Sunday.** 

25.  Contract  Completed  on  Secnlar  Day. — ^The  fact  that  prelim- 
inary negotiations  in  respect  to  a  contract  are  entered  into  or  that  the 
terms  thereof  are  practically  agreed  on  or  that  some  steps  are  taken 
towards  its  execution  on  Simday  will  not  operate  to  render  the  con- 
tract, which  is  subsequently  consummated  on  a  secular  day,  void  as  a 
Sunday  contract.**  Thus,  though  parol  negotiations  are  entered  into 
on  a  Sunday,  a  contract  is  nevertheleis  vahd  where  it  is  actually  ex- 
ecuted and  delivered  on  a  secular  day."  And  in  accordance  with  the 
foregoing  general  rule,  it  has  been  held  that  where  delivery  is  essential 
in  order  to  complete  a  contract,  and  such  delivery  is  made  on  a  secular 
day,  the  contract  is  none  the  less  valid  for  having  been  signed  on 
Sunday.**  In  order  to  make  good  the  defense  that  the  contract  is 
invalid  as  being  a  Sunday  contract,  it  is  necessary  to  prove  not  only 
that  the  defendant  signed  his  name  to  the  contract  on  Sunday,  but 
that  he  delivered  it  on  that  day.**  And  where  the  delivery  of  the 
subject  matter  of  or  the  considerataon  for  a  contract  is  essential  to  its 
completion,  if  .such  delivery  is  made  on  a  secular  day  the  contract 
will  be  valid  although  the  preliminaries  thereto  took  place  on 
Sunday.*'   . 

12.  Gibbs,  etc.,  Mfg.  Co.  v.  Brucker,  72,  138  A.  S.  R.  554,  20  Ann.  Cas.  36 
111  U.  S.  597,  4  S.  Ct  572,  28  U.  S.  and  note;  Lovejoy  v.  Whipple,  18  Vt 
(L,  ed.)  534.  379,  46  Am.  Dec.  157  and  note. 

13.  Butler  v.  Lee,  11  Ala.  885,  46       Note:  7  L.R.A.  498. 

Am.  Dec.  230  and  note;  Tyler  v.  Wad-  16.  Gibbs,  etc.,  Mfg.  Co.  v.  Bru<*:er, 

dingham,  58  Conn.  375,  20  Atl.  335,  8  HI  U.  S.  597,  4  S.  Ct.  672,  28  U.  S, 

L.R.A.  657;  Evansville  v.  Morris,  87  (L.  ed.)  534. 

Ind.  269,  44  Am.  Rep.  763.  17.  MoAnliffe  v.  Vanghan,  135  Ga. 

Note:  12  Am.  Deft.  292.  852,  70  S.  E.  322,  Ann.  Cas.  1912A 

14.  Tyler  v.  Waddingbam,  58  Conn.  290  and  note,  33  L.R.A.(N.S.)  255 
375,  20  Atl.  335,  8  L.R.A.  657.  and  note;  Orr  v.  Kenworthy,  148  la. 

16.  Gibbs,  etc.,  Mfg.  Co.  v.  Brneker,  6,  121  N.  W.  539,  136  A.  8.  R.  728 

111  U.  S.  597,  4  S.  Ct.  572,  28  U.  S.  and  note;  Bradley  v.  Rea,  103  Mass. 

(L.  ed.)  634;  Bums  v.  Moore,  76  Ala.  188,  4  Am.  R^.  524;  Moseley  v.  Van- 

339,  62  Am.  Rep.  332;  King  y.  Flem-  hooser,  6  Lea.   (Tenn.)   286,  40  Am. 

ing,  72  HI.  21,  22  Am.  Rep.  131;  Love  Rep.  37;  King  v.  Graef,  136  Wis.  648, 

▼.  Wells,  25  Ind.  503,  87  Am.  Dec,  375  117  N.  W,  1058,  128  A.  8.  R.  1101 

and  note;  Harris  v.  Morse,  49  Me.  and  note,   20  L.R.A.(N.S.)    86  and 

432,  77  Am.  Dec.  269  and  note;  Bnrr  note. 
V.  Niviaon,  75  N.  J.  Eq.  241,  72  Atl.       Note:  20  Ann.  Cas.  38. 
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26.  Contract  to  Be  Performed  on  Sunday. — At  common  law  and  in 
the  absence  of  a  statute  to  the  contrary  a  contraxit  calUng  for  perform- 
ance on  Sunday  is  not  void  and  in  such  case  if  the  act  can  be  lawfully 
performed  on  that  day  it  is  no  excuse  for  nonperformance  that  it 
was  covenanted  to  be  done  on  Sunday. ^^  So  it  has  been  held  that 
the  exercise  of  an  option  which  matures  on  a  holiday  cannot  be  law- 
fully made  on  the  succeeding  day,  where  the  statutes  make  no  pro- 
vision for  the  suspension  of  general  business  on  that  day.**  But 
where  a  ctMOitract  provides  for  the  performance  of  an  act  on  Sunday 
which  is  OMitrary  to  law  such  contract  is  illegal  and  void.** 

27.  Ratification. — ^There  is  a  decided  conflict  of  authority  on  the 
question  whether  a  contract  which  is  void  because  executed  on  Sun- 
day can  be  subsequently  ratified  by  any  act  of  the  parties  on  a  secular 
day.  In  several  jurisdictions  the  view  is  taken  that  such  a  contract 
cannot  be  thus  ratified.*  Thus  it  has  been  held  that  a  subsequent 
oral  acknowledgment  and  promise  to  pay  without  consideration  will 
not  validate  a  contract  made  on  Sunday.*  In  other  jurisdictions, 
however,  it  has  been  decided  by  what  has  been  said  to  be  the  better 
rule  and  sustained  by  the  weight  of  authority  that  although  a  cmi- 
tract  may  be  executed  on  Sunday  and  therefore  be  invalid,  it  may 
be  subsequently  ratified  on  a  secular  day*  as  by  performance  or 

18.  Amis  V.  Kyle,  2  Yerg.  (Tenn.)  W.  7,  116  A.  8.  R.  1052  and  note,  7 
31,  24  Am.  Dec.  463.  Ann.    Cas.   633  and  note,  4  IJEI.A 

19.  Page  V.  Shainwald,  169  N.  T.  (N.S.)  1151  and  note;  King  v.  Qraef, 
246,  62  N.  K.  356,  57  L.R.A.  173.  136  Wis.  548,  117  N,  W.  1058,  128 

20.  Pate  V.  Wright,  30  Ind.  476,  96  A.  S.  R.  1101  and  note,  20  L.R.A 
Am.  Dec.  705  and  note;  Handy  y.  St.  (N.S.)  86  and  note;  Oist  v.  Johnson- 
Paul  Globe  Pub.  Co.,  41  Minn.  188,  Carey  Co.,  158  Wis.  188,  147  N.  W. 
42  N.  W.  872,  16  A.  S.  R.  695  and  1079,  Ann.  Cas.  1916E  460  and  note, 
note,  4  L.R.A.  466  and  note;  Smith  v.  Notes:  140  A.  S.  R.  1012;  Ann.  Cas. 
Wikox,  24  N.  Y.  353,  82  Am.  Dec.  1912A  293. 

302.  2.  Catlett  t.  Sweetser  Station  M.  E. 

Note:  95  Am.  Dec.  705.  Church,  62  Ind.  365,  30  Am.  Rep.  197. 

1.  Bntkr  v.  Lee,  11  Ala.  885,  46       8.  Planters'  F.  Ina.  Co.  v.  Ford,  106 

^^  H!?-«^^"  ^o  ^°^f'  ^^*'*^*'L7-  ^^-  568,  153  S.  W.  810,  44  L.R.A. 
Rea,  103  Mass.  188,  4  Am.  Rep  524;  (N.g,)  ggg  and  note;  King  v.  Fleming, 
Cranson  v.  Goes,  107  M^  439,  9  Am.   ^g  Dl!  21,  22  Am.  Rep.  131;  Love  v! 

£'W¥h.'li5''tk  W  ISe'-^^fi  ^^"«'  25  Ind.  503,  87  Am.  Dec  375 
BUT.  47fl.  ALlTnl.f^;.i  ft.  rJr^"  *»<l  note;  RusseU  v.  Mnrdoek,  79  la. 
Hep.  476;  AomeElectncal,  etc.,  Co.  V.   -„,    ^   '    w   917   ift  A    <?    R    <u« 

Van  Derbeck,  127  Mich.  341,  86  N.  W.  ^"^'  ^  f*'   IL-.  ^'^  ^^^-  ^  ^ 

786,  89  A.  S.  R.  476  and  note;  Handy  *;<^    "«*«'    WmcheU    v.    Carey,   115 

v.  St.  Paul  Globe  Pub.  Co.,  41  Minn.  JJ»?-  ^}^^^  ^P-  '^^^'  ^""^  ^• 

188,  42  N.  W.  872,  16  A.  S.  R.  695  Forkor,  193  Pa.  St.  461,  44  AtL  560, 

and  note,  4  L.R.A.  466  and  note;  Allen  74  A.  S.  R.  699  and  note;  Melohoir  v. 

V.  Doming,  14  N.  H.  133,  40  Am.  Dec.  MoCarty,  31  Wis.  262,  11  Am.  Rep. 

179  and  note;  Burr  v.  Nivison,  75  N.  605. 

J.  Eq.  241,  72  Atl.  72,  138  A.  S.  R.       Notes:  12  Am.  Dec.  293;  3  Am.  Rep. 

554  and  note,  20  Ann.  Cas.  35;  Jacob-  372:  89  A.  S.  R.  477;  128  A.  S.  E. 

son  V.  Bentzler,  127  Wis;  566,  107  N.  1104;  7  Ann.  Cas.  636. 
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payment*  or  promise  to  perform,'  So  it  has  been  decided  that  the 
retention  of  a  fire  inam'ance  policy,  the  notes  executed  for  the  premium 
of  which  are  void  because  executed  on  Sunday,  constitutes  a  ratificar 
tion,  which  will  preclude  taking  advantage  of  the  illegality.* 

28.  Payments  on  Sonday.-^It  seems  to  be  generally  held  that 
although  a  payment  made  on  Sunday  is  illegal,  yet  if  it  is  retained 
the  payment  is  thereby  ratified,'  and  the  law  will  neither  assist  the 
debtor  to  recover  back  the  money,  nor  the  creditor  while  retaining 
the  amount  so  paid  to  treat  the  payment  as  a  nullity  and  enforce 
payment  over  again.*  And  although  at  common  law  it  has  been  de- 
cided that  rent  may  lawfully  be  paid  by  a  tenant  on  a  Sunday,  and 
that  therefore  where  it  is  due  on  that  day  and  is  not  paid  it  will  be  in 
arrear  on  the  following  Monday  and  the  landlord  may  &en  lawfully 
levy  a  distress  for  it,*  yet  it  seems  to  be  the  general  rule  that,  where 
the  day  for  making  a  payment  on  a  non-negotiable  contract  falls  on 
Sunday,  failure  to  make  it  on  that  day  does  not  subject  the  promisor 
to  liability  as  for  a  default  in  payment,  but  he  has  the  following  day 
within  which  to  make  it.^*  It  has,  however,  been  decided  that  a  pay- 
ment made  on  Sunday  does  not  ocMnstitute  such  an  acknowledgment 
of  a  debt  aa  to  take  it  out  of  the  statute  of  limitations.^^ 

29.  Right  to  Recover  Consideration  or  Property. — ^It  is  a  general 
rule  that,  independent  of  any  question  of  ratification,**  one  who  is  a 
party  to  a  contract  which  is  illegal  because  of  its  having  been  executed 
on  Sunday  will  not  be  permitted  to  assert  rights  based  thereon  or  to 
relieve  himself  of  the  effect  of  his  act.**    The  courts  leave  the  parties 

4.  Russell  V.  Mnrdock,  79  la.  101,  10.  Note:  3  British  Rtd.  Cae.  678. 
44  N.  W.  237,  18  A.  S.  E.  348  and  And  see  BiiiM  akd  Noras,  voL  3, 
note.  But  see  Gist  v.  Johnson-Carey  p.  1213,  as  to  day  of  maturity  falling 
Co.,  158  Wis.  188,  147  N.  W.  1079,  on  Saturday,  Sunday  or  holiday;  Pat- 
Ann.  Gas.  1916E  460  and  note.  uent,  vol.  21,  p.  13,  as  to  time  of  pay- 

5.  Winchell    v.    Carey,    115    Mass.  ment  falling  on  Sunday. 

560,  15  Am.   Rep.  151;  Melehoir  v.  11.  HiU  v.  Wilker,  41  Ga.  449,  5 

McCarty,  31  Wis.  252,  11  Am.  Rep.  Am.  Rep.  640;   Clapp  v.  Hale,  112 

605.  Mass.  368,  17  Am.  Rep.  111. 

Note:  12  Am.  Dec.  293.  Notes:    15    L.R.A.(N.S.)    243;    19 

6.  Planters'  P.  Ins.  Co.  v.  Ford,  106  Ann.  Cas.  241. 

Ark.  568,  153  S.  W.  810,  44  L.R.A.  12.  See  supra,  par.  27,  as  to  ratifi- 

(N.S.)   289  and  note.  cation. 

7.  Gkn-don  v.  Levine,  197  Mass.  268,  13.  Oibbs,  etc.,  Mfg.  Co.  v.  Bmeker, 
83  N.  E.  861,  125  A.  S.  R.  361  and  111  U.  S.  597,  4  S.  Ct.  572,  28  U.  S. 
note,  15  L.R.A.(N.S.)  243  and  note;  (L.  ed.)  534;  Thomhill  v.  O'Reax,  108 
CampbeU  ▼.  Davie,  94  Miss.  164,  47  Ala.  299,  19  So.  382,  31  L.BA..  792; 
So.  546,  19  Ann    Cas.  239  and  note.  Kinney  v.  McDermot,  56  la.  674,  8 

8.  Cranson  v.  Goss,  107  Mass.  439,  N.  W.  656,  39  Am.  Rep.  191;  Kelley 
9  Am.  Rep.  45.  v.  Cosgrove,  83  la.  229,  48  N.  W.  979, 

9.  Child  V.  Bdwards,  [1909]   2  K.  17  L.R.A.  779  and  note;  Collins  v.  Col- 
B.  753,  78  L.  J.  K.  B.  1061, 101  L.  T.  lins,  139  la.  703,  117  N.  W.  1089,  16 
N.  S.  422,  25  Times  L.  Rep.  706,  3  Ann.  Cas.  630  and  note,  18  L.R.A.  . 
British  RuL  Cas.  675  and  note.  (N.S.)    1176;   Riekarda   v.   Rickazds, 
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ftlone,  not  on  any  idea  of  giving  effect  to  the  illegal  contract,  but 
because  it  imputes  disability  to  the  parties  of  asserting  any  right  to 
recover.*^  The  test  in  each  case  is  whether  the  action  c^pears  to  be 
founded  on  such  a  contract.^'  This  general  rule  has  been  applied  to 
actions  to  recover  payments  made  on  .Sunday  contracts  ^*  and  to  re- 
cover property  transferred.^'  So  it  has  been  held  in  the  case  of  an 
exchange  of  property  that  a  party  will  not  be  permitted  to  rescind  the 
contract  and  recover  that  which  he  has  transferred,^*  or  the  value 
thereof.**  Nor  can  a  third  person  disturb  the  possession  of  a  vendee 
under  sueh  a  c<mtract  unless  he  can  show  some  claim  supericar  to  thai 
of  the  seller.*"  The  same  principle  has  also  been  applied  in  the  casu 
of  a  deposit  of  forfeits  on  Sunday.*  But  it  has  been  decided  that  the 
purchaser  of  property  delivered  to  him  without  payment,  under  a 
contract  made  on  Simday,  may  maintain  replevin  for  it  if  the  seller 
retakes  it  without  his  consent,  without  paying  or  offering  to  pay,  such 
actioA  not  being  founded  on  the  iHegsl  contract.* 

30.  Action  for  Fraud  in  Lidttcing  Sunday  Contract;  Breach  of 
Warranty. — No  action  lies  for  fraudulent  r^resentations  inducing  to 
a  contract  made  on  Sunday,  the  role  also  applying  in  audi  cases  that 
as  the  claim  arises  out  of  an  illegal  transaction  the  law  will  leave 


98  Md.  136,  66  Ati.  397,  103  A.  S.  B.  W.  7,  115  A.  8.  B.  1052  and  note,  7 

393  and  note,  63  Ii.R.A.  724  and  note;  Ann.  Cas.  633,  4  L.£.A.(N.S.)   1151 

Myeis  V.  Meinrath,  101  Mass.  366,  3  and  note.     See  generally  Comtbacts, 

Am.  Rep.  368  j  HaU  ▼.  Corcoran,  107  vol.  6,  p.  816. 

Mass.  251,  9  Am.  Rep.  30;  Cranson  15.  Hall  v.  Corconm,  107  Mass.  251, 

V.  Qoss,  107  Mass.  439,  9  Am.  Rep.  9  Am.  Rep.  30. 

45  and  note;  Clapp  v.  Hale,  112  Mass.  16.  Clapp  t.  Hale^  112  Mass.  368, 

368,  17  Am.   Rep.  Ill;   Stewart  v.  17  Am.  R^.  IIL 

Thayer,  168  Mass.  519,  47  N.  E.  420,  17.  Thomhlll   v.  O'Bear,  108   Ala. 

60  A  S.  B.  407  and  note;  Gordon  v.  299, 19  So.  382,  31  LJLA.  792;  Clapp 

Levine,  197  Mass.  263,  83  N.  E.  861,  v.  Hale,  112  Mass.  368,  17  Am.  Rep. 

125  A.  S.  R.  361  and  note,  15  L.E.A.  111;  Block  v.  McMurry,  56  Miss.  217, 

(N.S.)   243  and  note;  Block  v.  Mc-  31  Am.  Rep.  357  and  note;  Moore  t. 

Murry,  56  Miss.  217,  31  Am.  Rep.  357  Kendall,  2  Finn.  (Wis.)  99,  1  Chand 

and  note;  Kepner  v.  Keefer,  6  Watts  (Wis.)  33,  52  Am.  Dec  145  and  note. 

(Pa.)  231,  31  Am.  Dec.  460  and  note;  Compare  Winfldd  v.  Dodge,  45  Mich. 

McKee  v.  Vemer,  239  Pa.  St  69,  86  355,  7  N.  W.  906,  40  Am.  Rep.  476. 

Atl.  646,  44  L.R.A(N.S.)  727;  Moore  jfote:  19  Ann.  Cas.  ^. 

k  ^r^/'^-  ^   S''^  ^A^"i  ^^i  1»-  Kelly  V.  Cosgrove,  83  la.  229, 

Chand.   (Wis.)   33,  52  Am.  Dec.  145  ^  n.  W.  970,17  L^A.  779  and  note 

and  note;  Troewert  v.  Deek«,  51  Wis.  ^g   ^         '      Meinrath,  101  Mass. 


46,  8  N.  W.  26,  37  Am.  Rep.  808; 
Jacobson  v.  Bentzler,  127  Wis.  566, 
107  N.  W.  7,  U5  A.  S.  R.  1052  and 
note,  7  Ann.  Cas.  633,  4  LJft.A.(N.S.) 
1151  and  note. 
Note:  45  Am.  Dec.  237 


366,  3  Am.  Rep.  368. 

20.  Moore  v.  Kendall,  2  Pinn. 
(Wis.)  99,  1  Chand.  (Wis.)  33,  52 
Am.  Dec.  145  and  note. 

1.  Thomhill  v.  O'Rear,  108  Ala.  299, 


14.  Block    V.    McMnrry,    56    Miss.  ^  So.  382,  31  URA.  792. 
217,  31  Am.  Rep.  357  and  note;  Jacob-       2.  B^nney  v.  McDermot,  55  la.  674, 
son  T.  Bentzler,  127  Wis.  566,  107  N.  8  N.  W.  666,  39  Am.  Rep.  191. 
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the  partiea  to  suflFer  the  consequences  of  their  illegal  acts,*  and  this  is 
held  to  be  true  although  the  def^iditnt  violated  the  criminal  law.* 
So  an  action  for  deceit  practiced  on  exchange  of  property  on  Sunday, 
made  in  violation  of  law,  cannot  be  maintained.'  And  where  a  sale 
is  consummated  on  Sunday  an  action  fw  breach  of  warranty  will  not 
lie.' 

31.  Pleading  in  Action  on  Sonday  Contracts.— Where  it  k  daimed 
that  a  Sunday  contract  is  valid  as  being  required  by  necessity  the 
facts  showing  a,  reasonable  necessity  for  its  execution  on  that  day 
should  be  pleaded  as  well  as  the  fact  of  knowledge  on  the  part  of  the 
defendant  of  such  necessity.'  But  it  has  been  held  that  in  an  action 
on  a  contract  made  on  Sunday,  the  failure  of  the  defendant  to  plead 
the  invalidity  of  the  contract  does  not  preclude  him  from  insisting 
that  it  cannot  be  enforced,  where  the  evidence  of  the  plaintiff  shows 
that  all  the  transactions  on  which  relief  is  sought  took  place  between 
the  parties  on  Sunday.*  And  whether  or  not  it  is  necessary  to  plead 
the  facts  on  which  the  illegality  of  a  contract  or  transaction  may 
depend,  it  is  never  necessary  to  plead  the  law,  as  whenever  the  fact 
appears  the  parties  may  insist  on  the  law  applicable  to  it' 

Contracts  Relating  to  Particular  Subjects 

32.  Advu'tisemonAs.— Although  it  has  been  decided  that  where 
it  does  not;  i^pear  that  a  contract  to  publish  an  advertisement  in  a 
Sunday  paper  involves  any  labor  to  be  done  on  Sunday,  it  will  not 
be  presumed  that  it  so  operates  and  that  therefore  the  contract  is  vdd,^^ 
yet  acconiing  to  other  decisions  such  a  contract  is  void  as  being  in 
violation  of  a  statute  prohibiting  all  business,  labor  or  work  on  Sun- 
day except  works  of  necessity  and  charity,  it  being  declared  that 
issuing,  publishing  and  circulating  a  newspaper  on  Simday  does  not 
come  within  l^e  exception.^*    In  line  witli  this  latt^  view  it  has  there- 

S.  Robeaon    v.    rrench,    12    Mete.  «.  Handy  v.   St  Panl  Globe  Pnb. 

(Mass.)  24,  45  Am.  Dec.  236  and  note.  Co.,  41  Minn.  188,  42  N.  W.  872,  16 

4.  Ounderson  v.  Richardson,  56  la.  A.  S.  R.  695  and  note,  4  L.R.A.  466 
56,  8  N.  W.  683,  41  Am.  Rep.  81.  and  note. 

5.  Robeson  v.  French,  12  Mete.  10.  Sheffield  v.  Balmer,  02  Mo.  474, 
(Mass.)  24,  45  Am.  Dec.  236  and  note.  14  Am.  Rep.  430. 

6.  Finley  t.  Quiii,  9  Minn.  194,  86  11.  Handy  v.  St  Panl  Globe  Pab. 
Am.  Dec.  93  and  note.  Co.,  41  Minn.  188,  42  N.  W.  872.  16 

7.  Western  Union  Tel.  Co.  v.  Yopst,  A.  S.  R.  695  and  note,  4  L.R.A.  466; 
118  Ind.  248,  20  N.  E.  222,  3  L.B.A.  Smith  v.  WUcox,  24  N.  Y.  353,  82 
224  and  note.  Am.  Dec.  302  and  note;  Sentind  Co. 

8.  Jacobson  v.  Bentzler,  127  Wis.  v.  A.  D.  Meiselbach  Motor  Wagon  Co., 
566,  107  N.  W.  7,  115  A.  S.  R.  1052  144  Wis.  224,  128  N.  W.  861,  140  A. 
and  note,  7  Ann.  Cas.  633  and  note,  S.  R.  1007  and  note,  32  L.R.A.(N.S.) 
4  L.R.A.(N.S.)  1151  and  note.   Com-  436  and  note. 

pare  Finley  v.  Qnirk,  9  Minn.  194,  86       Notes:  30  A.  S.  B.  27;  140  A.  S. 
Am.  Dec.  93  and  note.  R.  1012. 
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fore  been  held  iixat  under  su^  a  statute,  in  an  aotion  <m  the  quantum 
meruit  to  recover  what  the  publication  of  advertifflng  articles  in  a 
Sonday  newq)aper  was  reaeonably  worth,  the  court  will  take  judicial 
notice  that  certain  dates  specified  were  Sundays,  if  that  is  ih»  fact.** 
33.  Baflanent  aad  Hiring^t—In  the  case  of  contra^  of  bailment 
entered  into  on  Sunday,  while  they  are  generally  recognized  as  illegal 
between  the  parties  in  so  far  a»  any  right  of  action  founded  on  such 
contract  may  be  based,**  yet  there  has  been  considerable  litigation  as 
a  result  of  tortious  acts  of  the  bailee.    These  cases  have  generally 
arisen  where  a  person  has  hired  a  horse  on  Sunday  for  the  purpose  of 
driving  for  pleasure  and  has  converted  it  to  his  own  use,  aa  by  driving 
beyond  the  place  he  hired  it  for,  or  to  a  different  place,  in  consequence 
of  which  injury  resulted  to  the  bailor,**  or  where  by  excessive  or  im- 
moderate driving  *'  or  by  wilful  or  negligent  acts  of  the  hirer  the 
horse  has  been  injured  or  killed.**    In  this  class  of  cases  a  recovery 
has  generally  been  allowed  not  as  resting  on  the  contract  but  rather  on 
the  tort  which  the  defendant  has  committed.    The  fact  that  he  ob- 
tained possession  of  the  hoise  by  reason  of  an  illegal  contract  in  no 
way  rendered  the  degree  of  care  which  he  was  bound  to  exercise  dif- 
ferent from  what  it  would  bp  had  he  obtained  possession  in  a  similar 
way  on  a  secular  day.    The  owner's  consent  under  the  contract  simply 
gave  him  a  rightful  poese9aio&,  and  when  he  abuaed  the  hone  he  ^x>m- 
mitted  a  tort  for  which  he  is  liable.*'    In  this  connection  it  has  been 
decided  that  one  who  takes  a  horse  to  pastoxe  by  the  monUi  {(«  hire, 
knowing  that  other  horses  in  the  same  pasture  axe  infected  with  a 
contagious  distemper,  which  fact  he  oonceab  from  the  owner,  and 
in  consequence  of  which  the  horse  so  taken  contracte  ttie  distemper 
and  dies,  is  liable  to  the  owner  for  the  value  of  the  hosse^  in  an 

12.  Sentinel  Co.  v.  A.  D.  MEiiael-  B.  134;  LJLA.1916F  644. 
bach  Motor  Wagon  Co.,  144  Wis.  224,       See  Bailments,  vol.  3,  p.  110. 
128  N.  W.  861,  140  A.  S.  R.  1007  md       15.  Hinkle  v.  Pruitt,  151  Ky.  34, 
note,  32  L.R.A.(N.S.)  436  and  note.   161  S.  W.  43,  LJI.A.1915F.  644  and 

18.  Hail  V.  Corcoran,  107  Mass.  251,   note. 
9  Am.  Rep.  30;  Woodman  v.  Hubbard,       Note:  L.R.A.1915F  645. 
26  N.  H.  67,  67  Am.  Dec.  310  and       16.  Stewart  v.  Davis,  31  Aifc  518, 
note.  25  Am.  Rep.  576;  Frost  v.  Plumb,  40 

Notes:  24  A.   S.   R.   134;   L.R.A.   Conn.  Ill,  16  Am.  Rep.  18  and  note; 
1915F  645,  Hinkle  v.  Pruitt,  151  Ky,  34,  151  S. 

14.  Doolittle  V.  Shaw,  92  la.  348,  W,  43,  L.R,A.1915F  644  and  note. 
60  N.  W.  621,  54  A.  S.  R.  562,  26  Note;  16  U.  S,  (L,  ed,)  683. 
L.R.A.  366  and  note;  Hall  v.  Corcor-  17.  Hinkle  v.  Praitt,  151  Ky.  34, 
an,  107  Mass.  251,  9  Am.  Rep.  30;  151  S,  W,  43,  L.R.A,1916F  644  and 
Woodman  v.  Hubbard,  25  N.  H.  67,  note;  Woodman  v.  Hubbard,  25  N.  H. 
57  Am.  Deo.  310  and  note;  Smith  v.  67,  57  Am.  Dee.  310  and  note.  Corn- 
Rollins,  11  B.  I.  464,  23  Am.  Rep.  pare  Parker  v.  Latnes,  60  Me.  528, 11 
509.  Am.  Rep.  210. 

Notes:  12  Am.  Dec.  294;  24  A,  S.       Note:  L.R.A1915F  644. 
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§  34 


aetion  of  tzespass  on  the  case,  and  the  twt  that  the  contract  for  the 
pasturage  is  void  because  made  on  Sunday  constitutes  no  defense.*^ 
34.  Bills  and  Notes.-— According  to  the  laws  in  force  in  most  ju- 
risdictions a  promissory  note  executed  and  delivered  on  Sunday  is 
void  as  between  the  parties*'  oc  in  the  hands  of  a  subsequent  holder 
with  notice  of  the  onginal  illegality ,^°  but  not  as  against  a  bona  fide 
holder,*  or  as  against  an  innocent  p^yee  who  had  no  knowledge  of  the 
fact,  as  where  a  note  prepared  and  sent  into  another  state  for  execu- 
tion was  in  fact  executed  and  plaoed  in  the  mail  on  Sunday.'  In  the 
case  of  a  check  delivered  on  Sunday  it  has  also  been  hoLi  that  it  has 
no  legal  effect  and  that  even  a  bon^  fide  purchaser,  without  notice, 
of  a  check  invaUd  because  dehvered  on  Sunday  loaee  the  right  to 
maintain  an  action  thereon  against  the  p^yee  and  ixtdorsei;  by  failure 
to  present  it  within  a  reasonable  time  for  payment.*  The  fact,  how- 
ever, that  a  note  was  signed  ost  Sunday  does  not  render  it  v<ad  .where 
delivery,  which  is  essential  to  complete  the  transaction,  does  not  take 
place  until  a  secular  day.*  And  the  view  that  a  contraxjt  executed  on 
Sunday  may  be  ratified  «i  a  secular  day  has  also  been  applied  in  the 
case  of  a  note.*  But  it  has  been  held  that  tiie  exeeutioa  of  a  note  by 
an  accommodation  surety  on  Sunday  is  Tcod,  aitbou^  the  note  is 
dated  on  a  week  day,  and  is  delivered  by  the  principal  to  an  innocent 


18.  Costello  V.  T60  Byek,  86  Minsb. 
348,  49  N.  W.  152,  24  A.  S.  E.  128 
and  note. 

19.  CDonndl  v.  Sweeney,  5  Ala. 
467,  39  Am.  Deo.  336  and  note;  Bnrns 
v.  Moore,  76  Ala.  339,  52  Am.  Rep. 
332;  Hill  v.  Wilker,  41  Ga.  449,  5  Am. 
Rep.  540;  Cranson  v.  Goss,  107  Mass. 
439,  9  Am.  Rep.  45  and  note;  Adams 
T.  Hamell,  2  Doug.  (Mich.)  73,  43 
Am.  Dec.  455  and  note;  BrimhaU  v. 
Van  Campen,  8  Minn.  13,  82  Am.  Dec. 
118  and  note;  Allen  v.  Deming,  14  N. 
H.  133,  40  Am.  Dee.  179  and  note; 
Kepner  v.  Keefer,  6  Watts  (Pa.)  231, 
31  Am.  Dec.  460  and  note;  Love  joy 
V.  Whipple,  18  Vt.  379,  46  Am.  Dec. 
157  and  note. 

Notes:  14  L.BA.  193;  Ann.  Cas. 
1913D  798. 

Compare  Hale  t.  Harris,  (Ky.)  91 
S.  W.  660,  5  L.B.A.(N.S.)  295,  hold- 
ing that  recovery  cannot  be  had  on  a 
note  delivered  on  Sunday  unless  the 
consideration  therefor  is  surrendered. 

20.  Cranson  v.  Goss,  107  Mass.  439, 
9  Am-  Rep.  45  and  note;  Allen  v. 
Deming,  14  N.  H.  133,  40  Am.  Dec 
179. 


1.  LeigktxBan  ▼.  Eadrtska,  58  la. 
676,  12  N.  W.  736,  43  Am.  Rep.  129 
and  note;  Cranson  v.  Goss>  107  Mass. 
439,  9  Am.  Rep.  45  and  note;  Gordon 
T.  Levine,  197  Mass.  263,  83  N.  E. 
861,  126  A.  S.  R.  361  and  not^  15 
LJR.A.(N.S.)  243  and  note;  Knox  v. 
Clifford,  38  Wis.  651,  20  Am.  Rep.  28. 

Notes:  12  Am.  Dec.  292;  4  L.R.A. 
680. 

2.  Collins  V.  Collins^  139  la.  703, 
117  N.  W.  1089, 16  Ann.  Cas.  630  and 
note,  18  L.R.A.(N.S.)  1176  and  note. 

8.  Gordon  v.  Levine,  197  Mass.  263, 
83  N.  E.  861,  125  A.  S.  R.  361  and 
note,  15  L.R.A.(N.S.)  243  and  note. 

4.  Bums  V.  Moore,  76  Ala.  339,  52 
Am.  Rep.  332;  Tyler  v.  Waddingham, 
58  Conn.  375,  20  AU.  335,  8  L.E.A. 
657;  King  v.  Fleming,  72  111.  21,  22 
Am.  Rep.  131;  Lovejoy  v.  Whipple, 
18  Yt.  379,  46  Am.  Dec.  167  and  note. 

Note:  20  Ann.  Cas.  38. 

5.  Russell  V.  Murdock,  79  la.  101, 
44  N.  W.  237,  18  A.  S.  E.  348  and 
note.  But  see  Allen  v.  Deming,  14  N. 
H.  133,  40  Am.  Dec.  179. 
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payee  on  a  week  day ;  and  that  a  request  by  the  surety  to  forbear  suit, 
and  his  notifying  the  payee  of  property  of  the  principal  to  which  he 
might  resort,  do  not  amount  to  a  ratification.* 

35.  Bonds. — ^A  bond,  like  other  contracts,  if  executed  and  de- 
livered on  Sunday  is  under  most  of  the  statutes  void  as  between  tiie 
parties  and  incapable  of  being  enforced.'  So  a  bond  delivered  to  the 
sheriff  on  Sunday  is  void  under  a  code  provision  that  contracts  made 
on  that  day  are  absolutely  void ;  a  contract  delivered  on  Sunday  being 
a  contract  made  on  that  day,  within  the  meaning  of  the  statute.' 
But  a  bond  executed  on  Sunday  may  nevertheless  be  valid  where  it  is 
delivered  on  a  secular  day,*  and  a  bond  executed  on  Sunday,  but  dated 
and  made  to  take  effect  on  a  week  day,  is  valid  in  the  hands  of  an 
innocent  obligee.**  So  an  official  bond  signed  and  deUvered  on  Sun- 
day by  a  surety  to  the  principal,  and  delivered  by  the  principal  to  the 
proper  custodian  on  a  secular  day,  binds  the  surety.** 

36.  Carriage  of  Goods. — Even  though  a  contract  entered  into  on 
Sunday  for  the  carriage  of  goods  may  be  illegal,  such  fact  does  not 
relieve  the  carrier  from  liability  for  any  loss  or  damage  which  has 
been  caused  through  his  negUgence  ae  violation  of  duty,*'  and  where 
perishable  freight  in  the  posseasion  of  a  carrier  reaches  its  destina- 
tion on  the  evening  before  a  holiday  too  late  for  delivery  and  at  a 
time  of  the  year  when  it  is  liable  to  spoil,  and  all  business  will  be 
suspended  on  the  following  day,  the  carrier  will  be  liable  for  injury 
caused  by  its  negligence  in  failing  to  take  the  required  care  to  prevent 
loss.*'  And  a  carrier  is  not  exempt  from  liability  for  negligence, 
even  thou^  the  purpose  of  the  shipper  is  illegal,  imless  the  illegal 
purpose  entered  into  the  consideration  of  the  contract  of  transporta- 
tion.** Even  thou^  a  shipper  violated  the  law  in  having  cattle 
transported  on  Sunday,  the  carrier  cannot  avail  itself  of  such  infrac- 
tion of  the  law  as  a  defense  to  an  action  for  the  consequences  of  a 
wrong  or  negligence  of  its  own.**  Nor  does  a  custom  to  suspend 
business  on  a  holiday  violate  the  duty  imposed  on  a  carrier  to  trans- 
port goods  delivered  to  it  to  their  destination,  according  to  its  regu- 

6.  Parker  v.  Pitts,  73  Ind.  697,  38  Am.  Bep.  640. 

Am.  Rep.,  156  and  note.  11.  Evansville  v.   Morris,  87  Ind. 

7.  Anderson  v.   Bellenger,  87  Ala.    269,  44  Am.  Rep.  763. 

334,  6  So.  82, 13  A.  S.  R.  46,  4  L.E.A.  12.  Merritt  v.  Earle,  29  N.  Y.  115, 

680  and  note;  Cranson  v.  Qoss,  107  86  Am.  Dec.  292  and  note. 

Mass.  439,  9  Am.  Rep.  45  and  note.  18.  Pennsylvania  B.  Co.  V.  Naive, 

Notes:  29  L.B.A.(N.S.)  750;  Ann.  112  Tenn.  239, 79  S.  W.  124,  64  L.B.A. 

Cas.  1913D  798.  443  and  note. 

8.  Anderson  v.  Bellenger,  87  Ala.  14.  Waters  v.  Richmond,  etc,  R. 
334,  6  So.  82, 13  A.  S.  R.  46,  4  L.E.A.  Co.,  110  N.  C.  338,  14  S.  E.  802,  16 
680  and  note.  L.R.A.  834. 

9.  Notes:  12  Am.  Dec.  292;  20  Ann.  16.  Philadelphia,  etc.,  E.  Co.  v.  Leh- 
Cas.  38.  man,  56  Md.  209,  40  Am.  Bep.  415 

10.  HaU  V.  Parker,  37  Mich.  590,  26  and  note. 
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lar  course  of  business,  with  all  reasonable  despatch,  and  to  give 
prompt  notice  to  the  consignee  of  their  arrival.**  Where  cattle  were 
received  for  shipment  the  transporting  of  them  on  Sunday  has  been 
held  to  be  a  work  of  necessity.*'  So  a  warehouseman  and  forwarder 
may  be  so  intimately  connected  with  the  business  of  steamboat  navi- 
gation as  to  bring  him  within  a  statutory  exception  "that  nothing  in 
this  section  shall  apply  to  railroads  or  steamboat  navigation  in  this 
state,"  and  where  it  is  his  custom  to  ship  goods  on  Sunday  he  is  liable 
for  hia  negligence  in  failing  to  do  so.*'  But,  in  general,  the  delivery 
of  merchandise  on  board  a  boat  on  Sunday  in  order  to  avoid  liability 
of  delay  in  getting  it  to  market,  occasioned  by  danger  of  the  closing  o. 
navigation,  is  not. a  work  of  necessity.*'  Again  the  fact  that  the 
carrying  of  an  linimal  on  Sunday  is  lesgal  in  the  state  where  the 
service  is  to  be  performed  does  not  validate  a  contract  therefor  made 
on  that  day  in  another  state  the  laws  of  which  forbid  the  making  of 
wich  contracts  on  that  day.*' 

37.  Demand  or  Tender  of  Performance  on  Sunday. — ^The  rule- 
seems  to  be  that  a  demand  of  performance  made  on  Sunday  need  not 
be  complied  with.*  So  demand  made  on  Sunday  for  the  delivery  of 
personal  property  under  a  contract  is  a  nullity,  and  cannot  be  vali- 
dated by  any  act  of  the  party  upon  whom  it  was  made,  compliance 
therewith  being  a  violation  of  the  statute.*  But  it  has  been  decided 
that  a  tender  of  chatt^  on  Sunday,  in  performance  of  a  contract,  is 
legal  both  at  the  common  law  and  under  a  statute  which  by  its  terms 
cannot  be  construed  as  prohibiting  such  act;  and  therefore  where  the 
day  of  performance  falls  on  Sunday,  a  tender  on  the  next  day  is  too 
late.*  So  a  carrier  has  a  right  to  discharge  cargo  on  a  voluntary  holi- 
day, such  as  a  day  appointed  by  the  governor  for  fasting  and  prayer, 
and  to  demand  the  acceptance  of  his  frei^t  by  the  consignee  on 
that  day,  there  being  no  law  of  the  state  which  forbids  the  transaction 
of  business  on  that  day.* 

38.  Deeds  and  Mortgages. — ^While  it  has  been  declared  that  a 
deed  executed  on  Sunday  is  void,*  yet  the  general  rule  is  that  a  deed 

16.  Pennsylvania  R.  Co.  v.  Naive,  1.  Pate  v.  Wright,  30  Ind.  476,  9.5 
112  Tenn.  239, 79  S.  W.  124,  64  L.R.A.  Am.  Dec.  705  and  note;  Braekett  ▼. 
443  and  note.  Edgerton,  14  Minn.  174,  100  Am.  Doc. 

17.  Philadelphia,  etc.,  R.  Co.  v.  Leh-  211  and  note;  Delamater  v.  Miller,  1 
man,  56  Md.  209,  40  Am.  Rep.  415  Cow.  (N.  Y.)  75,  13  Am.  Dec.  512. 
and  note.  2.  Braekett  v.  Edgerton,  14  Minn. 

18.  Merchants'  Wharf-Boat  Ass'n  v.  174,  100  Am.  Dec.  211  and  note. 
Wood,  64  Miss.  661,  2  So.  76,  60  Am.  8.  Ames  v.  Kyle,  2  Yerg.   (Tenn.) 
Rep.  76.  31,  24  Am.  Dec.  463  and  note. 

19.  Pate  V.  Wright,  30  Ind.  476,  95  4.  Richardson  v.  Goddard,  23  How. 
Am.  Dec.  705  and  note.  28,  16  U.  S.  (L.  ed.)  412. 

20.  Lovell  v.  Boston,  etc.,  R.  Co.,  75  5.  Love  v.  Wells,  25  Ind.  503,  87 
N.   H.  568.   78   Atl.   621,  34  L.R.A.  Am.  Dec.  375  and  note. 

(N.S.)  67  and  note. 
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takes  effect  from  the  time  of  its  delivery,  and  though  signed  and  ac- 
knowledged on  Sunday,  if  delivered  on  another  day  it  is  a  valid 
deed,*  and  it  has  been  decided  that  a  deed  of  trust  executed  and  ac- 
knowledged on  Sunday  is  not  void  under  a  statute  which  simply 
prohibits  the  performance  of  work  and  labor  on  that  day.'  So  it  has 
been  held  that  a  mortgage  executed  on  Sunday  is  not,  void  either  at 
common  law  or  under  a  statutory  prohibition  of  the  exercise  on  that 
day  of  acts 'in  the  "ordinary  calling"  of  the  citizen.* 

39.  Gifts. — ^While  in  some  respects  a  gift  partakes  of  the  nature 
of  a  contract,*  yet  it  is  not  regarded  as  a  contract  so  as  to  constitute 
it  a  violation  of  a  Sunday  law  in  reference  thereto.*®  Thus  it  has 
been  decided  that  ai  gift  made  on  Sunday  contains  no  element  of 
labor,  business  or  work  and  gives  rise  to  no  contractual  relation  so  as 
to  render  it  an  act  of  contract  and  is  not,  therefore,  within  the  terms 
of  a  statute  forbidding  such  acts  on  the  Sabbath.** 

40.  Labor  Contracts. — In  general  a  contract  which  calls  for  the 
performance  of  labor  on  Sunday  is  illegal  under  the  laws  in  most 
states  and  cannot  be  enforced.*'  And  a  contract  which  calls  for  tiie 
performance  of  labor  both  on  secular  days  and  the  Sabbath  being  an 
entire  contract  no  recovery  can  be  had  thereunder  even  for  the  work 
performed  on  the  secular  days.**  In  case  of  a  contract  for  labor  or 
services  to  be  performed  by  the  month  or  year  the  employee  is  not 
ordinarily  bound  to  work  on  Sunday  and  the  presumption  is  that  men 
do  not  intend  to  violate  the  Sabbath  unless  the  contrary  is  shown,**  al- 
though there  are  some  occupations  or  employments  in  which  it  would 
seem  that  at  least  some  occasional  service  may  reasonably  be  presumed 
to  have  been  contemplated.*'  On  the  other  hand  a  p^^son  who  is  em- 
ployed at  a  certain  rate  of  wages  for  a  deflnite  term  at  an  occupation 
of  such  a  nature  that  he  must  presumably  have  contemplated  some 
work  on  Sundays  cannot,  in  the  absence  of  one  express  stipulation,  re- 
cover extra  compensation  therefor.**  Therefore  since  such  a  contract 
does  not  generally  require  services  on  Sunday  it  is  no  ground  for  the 
discharge  of  an  employee  that  he  refuses  to  work  on  that  day,  there 
being  no  necessity  therefor  and  the  law  not  requiring  him  to  do  an 

6.  Tyler  v.  Waddingham,  58  Conn,  and  note. 

375,  20  Atl.  335,  8  L.R.A.  657;  Love  12.  Pate  v.  Wright,  30  Ind.  476,  95 

v.  Wells,  25  Ind.  503,  87  Am.  Dec.  Am.  Dec.  705  and  note. 

375  and  note.  13.  Stewart  v.   Thayer,   168  Mass. 

Note:  Ann.  Cas.  1913B  657.  519,  47  N.  E.  420,  60  A.  S.  R.  407  and 

7.  Roberts  v.  Barnes,  127  Mo.  405,  note. 

30  S.  W.  113,  48  A.  S.  R.  640  and  note.  14.  Van   Winkle  v.   Satterfield,  68 

8.  Hellams   v.   Abercrombie,  15   S.  Ark.  617,  25  S.  W.  1113,  23  L.R.A. 
C.  110,  40  Am.  Rep.  684.  853  and  note. 

9.  See  Gifts,  vol.  12,  p.  930  16.  Note:  24  L.R.A.(N.S.)  833. 

10.  Note:  Ann.  Cas.  1917A  424.  16.  Notes:  24  L.R.A.(N.S.)  833;  30 

11.  Berries  v.  Bell,  220  Mass.  243,  L.R.A.(N.S.)  659;  12  Ann.  Cas.  666. 
107  N.  E.  944,  Ann.  Cas.  1917A  423 
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illegal  act*'  And  a  patent  who  has  made  a  contract  with  another 
for  the  services  of  his  minor  son  may  cancel  the  contract,  and  recover 
for  the  services  already  rendered,  if  the  employer  persists  in  requiring 
the  illegal  rendition  of  services  on  Sunday,  although  the  son  was 
willing  to  perform  the  illegal  labor.**  Furthermore,  while  rieceasity 
may  excuse  labor  on  Sunday  in  violation  of  the  statute  it  must  be  a 
necessity  which  cannot  be  avoided  by  the  exercise  of  reasonable  pre- 
caution.** In  this  connection  it  is  also  held  that  the  fact  that  a 
tortious  act  of  a  convict  hired  to  a  private  citizen  is  committed  on 
Sunday,  when  the  convict  is  allowed  pay  for  his  labor,  will  not  render 
the  employer  liable  therefor  if  the  state  retains  the  right  to  control  the- 
acts  of  the  convict.** 

41.  Loans. — The  loaning  of  money  on  Sunday  is  illegal  as  heing 
within  a  statutory  prohibition  of  the  transaction  of  business  on  Sun- 
day and  a  contract  in  relation  thereto  is  therefore  unenforceable,*  and 
it  has  been  held  that  where  an  agreement  for  the  loan  of  money  is 
made  on  Sunday,  including  the  signing  of  the  contract,  and  the 
delivery  of  a  check  for  the  amount  of  the  loan,  the  transaction  is  not 
relieved  from  the  condemnation  of  the  Sunday  law  by  the  fact  that 
the  check  is  not  paid  and  the  contract  not  acknowledged  nor  recorded 
until  a  later  day.*  On  the  other  hand  it  has  been  decided  that  if  a 
note  is  discounted  on  Sunday  and  a  check  given  for  the  proceeds 
thereof  and  indorsed  on  the  same  day,  but  not  drawn  until  a  fol- 
lowing and  legal  day,  the  transaction  is  thereby  ratified  and  affirmed 
as  a  whole,  and  constitutes  a  legal  and  binding  loan  of  the  money.* 
The  same  general  principle  also  controls  in  the  case  of  an  action  to 
recover  money  loaned  on  that  day,  it  being  declared  that  such  a  suit 
cannot  be  maintained.*  And  the  retention  by  the  borrower  of  money 
loaned  on  Sunday  and  the  conversion  of  it  to  his  own  use  does  not 
raise  an  implied  promise  binding  in  law  on  which  an  action  can  be 
maintained.* 

42.  Sttbscriptions.-HOrdinarily  subscriptions  for  religious  or  char- 
itable purposes  are  not  to  be  defeated  because  of  the  fact  of  their 

17.  Van  Winkle  v.  Satterfleld,  58  son  v.  Bentzler,  127  Wis.  566,  107  N. 
Ark.  617,  25  S.  W.  1113,  23  L.R.A.  W.  7,  115  A.  S.  R.  1052  and  note,  7 
853  and  note.  Ann.    Cas.    633   and   note,  4   L.R.A. 

18.  Hunt  V.  Adams,  81  Me.  356,  17  (N.S.)  1151  and  note. 

Ail.  298,  3  L.R.A.  608  and  note.  2.  Jacobson  v.   Bentzler,  127  Wia, 

19.  Van  Winkle  v.  Satterfleld,  68  566,  107  N.  W.  7,  115  A.  S.  R.  1052 
Ark.  617,  25  S.  W.  1113,  23  L.R.A.  and  note,  7  Ann.  Cas.  633  and  note, 
863  and  note.  4  L.R.A.(N.S.)  1151  and  note. 

20.  St.  Louis,  etc.,  B.  Co.  v.  Boyle,  3.  Cook  v.  Forker,  193  Pa.  St.  461, 
83  Ark.  302,  103  S.  W.  744,  13  Ann.  44  Atl.  660,  74  A.  S.  E.  699  and  note, 
Cas.  167,  12  L.R.A.(N.S.)  317  and  4.  Meader  v.  White,  66  Me.  90,  22 
&ote.  Am.  Rep.  551. 

1.  Troewert  v.  Decker,  51  Wis.  46,  6.  Troewert  v.  Decker,  51  Wis.  46, 
8  N.  W.  26,  37  Am.  Rep.  808;  Jacob-   8  N.  W.  26,  37  Am.  Rep.  806. 
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being  made  on  Sunday.*  Thus  subscriptions  for  the  erection  of  a 
,  house  for  religious  worship '  or  to  lielp  relieve  the  indebtedness  of  a 
church  *  have  been  sustained,  not  being  regarded  as  within  a  prohibi- 
tion against  "common  labor"  on  Sunday,*  but  rather  as  within  the  ex- 
ception made  of  works  of  charity  in  such  statutes.** 

VI.  Judicial  and  Ministerial  Acts 

43.  Common  Law  Rule  as  to  Sundays;  Judicial  Acts. — Sunday  was 
made  dies  non  juridicus  in  the  year  517,  by  a  canon  of  the  church,  and 
adopted  as  the  law  of  the  land  by  the  Saxon  kings  of  England;  and 
having  been  confirmed  by  William  the  Conqueror  and  Henry  II,**  it 
became  recognized  and  established  as  such  at  the  commcm  law,**  so 
that  as  a  general  rule  holding  court  on  Sunday  and  judicial  acts  per- 

6.  Note:  48  L.R.A.(N.S.)  802.  Rep.  550;   Richmond  v.  Moore,  107 

7.  Allen  v.  Duffle,  43  Mich.  1,  4  N.  111.  429,  47  Am.  Rep.  445  j  Eden  v. 
W.  427,  38  Am.  Rep.  158  and  note;  People,  161  111.  296,  43  N.  E.  1108, 
Dale  V.  Knepp,  98  Pa.  St.  380,  38  52  A.  S.  K.  365  and  note,  32  L.R.A. 
Am.  Rep.  165  and  note.  659;  Davis  v.  Fish,  1  G.  Greene  (la.) 

Note:  48  L.R.A.(N.S.)  802.  406,  48  Am.  Dec.  387;  Nixon  v.  Bur- 

8.  Bryan  v.  Watson,  127  Ind.  42,  26  lington,  141  la.  316,  115  N.  W.  239, 
N.  E.  666,  11  L.R.A.  63  and  note,  18  Ann.  Cas.  1037  and  note;  Panons 
ovCTTuling  Catiett  v.  Sweetser  Station  v.  Lindsay,  41  Kan.  336,  21  Pac  227, 
M.  E.  Church,  62  Ind.  365;  30  Am.  13  A.  S.  R.  290  and  note,  3  L.R.A. 
Rep.  197;  Ft.  Madison  First  M.  E.  658  and  note;  State  v.  Conwell,  96 
Church  V.  DonneU,  110  la.  5,  81  N.  W.  Me.  172,  51  Atl.  873,  90  A.  S.  R.  333 
171,  46  L.R.A.  858  and  note.  and  note;  State  v.  Alderson,  40  Mont. 

Note:  48  L.R,A.(N.S.)  802.  3b7,  142  Pac.  210,  Ann.  Cas.  1916B 

9.  Bryan  v.  Watson,  127  Ind.  42,  39;  Glenn  v.  Eddy,  51  N.  J.  L.  255, 
26  N.  ]<].  666,  11  L.R.A.  63  and  note.    17  Atl.  145,  14  A.  S.  R.  684  and  note; 

10.  Bryan  v.  Watson,  127  Ind.  42,  Van  Vechten  v.  Paddock,  12  Johns. 
26  N  E.  666,  11  L.R.A.  63  and  note;  (N.  Y.)  178,  7  Am.  Dec.  303;  Story 
Ft  Madison  First  M.  E.  Church  v.  v.  Elliot,  8  Cow.  (N.  Y.)  27,  18  Am. 
Donneli,  110  la.  5,  81  N.  W.  171,  46  Dec.  423  and  note;  Sayles  v.  Smith,  12 
LK.A.  858  and  note;  Allen  v.  Duffle,  Wend.  (N.  Y.)  57,  27  Am.  Dec.  117 
43  Mich.  1,  4  N.  W.  427,  38  Am.  Rep.  and  note;  Smith  v.  WUeox,  24  N.  Y. 
1.59  and  note.  3^>  ^^  ^-  ^^^  302  and  note;  Pepin 

11  Davis  V  Fish,  1  G.  Greene  (la.)  v.  Societe  St.  Jean  Baptiste,  24  R.  I. 
406  43  Am.  Dec.  387.  See  also  Lang-  560,  54  Atl.  47,  60  L.RJI.  626;  Styles. 
a'>ier  v.  Fairhury,  etc.,  R.  Co.,  64  111.  v.  Harrison,  99  Tenn.  128,  41  S.  W. 
243  16  Am.  Rep.  550;  Story  v.  Elliot,  333,  63  A.  S.  R.  824  and  note:  Moss 

S  Cow.  (N.  Y.)  27,  18  Am.  Dec.  423  v.  State,  131  Tenn.  94,  173  S.  W.  859,  - 

and  note  ■*'"'•  ^^-  1916B  1  and  note,  L.R.A. 

12  Haynes  v.  Sledge,  2  Port.  (Ala.)  1915D  361  and  note;  Shearman  t. 
530  27  Am.  Dec.  665;  Reid  v.  State,  State,  1  Tex.  A^jp.  215,  28  Am.  Rep. 
53  Ala  402,  23  Am.  Rep.  627;  Scales  402;  Wooldridge  v.  Wooldndge,  69 
V  State  47  Ark.  476, 1  S.  W.  769,  58  W.  Va.  554,  72  S.  E.  654.  Ann.  Caa. 
Am  Rep.  768;  Eyerv.  State,  112  Ark.  1913B  653  and  note;  Spalding  v. 
37  'l(!4  S  W.  756,  Ann.  Cas.  1916B  Br-rnhard,  76  Wis.  368,  44  N.  W.  643, 
30'-  Weldon  v.  Colquith,  62  Ga.  449,  20  A.  S.  R.  75  and  note,  7  L.R.A.  423. 
85 'Am.  Rep.  128;  Langabier  v.  Fair-  Notes:  12  Am.  Dec.  290;  3  Am. 
bury,  etc,  R.  Co.,  64  lU.  243,  16  Am  Rep.  371;  1  Ann.  Cas.  279. 
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formed  at  a  session  held  on  that  day  are  void.*'  Under  the  varying 
Sunday  laws  of  the  different  jurisdictions  there  is  a  conflict  of  au- 
thority as  to  whether  acts  performed  on  Sunday  in  connection  with 
affidavits  are  valid.**  Depositions  taken  either  on  Sunday  or  after  an 
adjournment  from  Sunday  are  not  admissible  in  evidence.*'  And  it 
is  decided  that  judicial  notice  will  be  taken  that  a  certain  date  is 
Sunday,  and  that  it  is  a  nonjudicial  day.*'  Quasi  judicial  acts  may 
be  performed-  on  Sunday,  on  the  other  hand,  such  as  a  coroner's 
inquest.*'  And  an  indictment  is  not  void  because  it  was  dated  or 
returned  on  Sunday  *'  or  a  legal  holiday  unless  a  statute  expressly  for- 
bids.*' So  benefit  societies  being  charitable  organizations,  their  pro- 
ceedings may  be  conducted  on  Sunday  even  to  the  hearing  and 
determination  of  charges  against  members  which  result  in  their  expul- 
sion,  such  action  not  being  judicial  proceedings  within  the  meaning 
of  the  general  rule." 

44.  Ministerial  Acts  Generally. — ^A  distinction  is  made  between 
judicial  acts  and  those  of  a  ministerial  character,  and  it  seems  to  be 
generally  held  that  in  the  absence  of  a  statute  ministerial  acts  per- 
formed on  Sunday  are  valid,*  as  are  also  those  performed  on  a  legal 
hoHday.'  Among  other  acts  which  have  been  sustained  on  this 
ground  when  done  on  a  Sunday  or  holiday  ore  the  receipt  and  filing 
of  a  complaint  •  or  of  an  application  for  writ  of  error;  *  the  publica- 

13.  Note:  Ann.  Cas.  1916B  9.  As  1916E  845  and  note;  State  v.  Alder- 
to  holding  court  on  holidays,  see  in-  son,  49  Mont.  387,  142  Pac.  210,  Ann. 
fra,  par.  45.                                       '  Cas.  1916B  39;  Whipple  v.  Hill,  36 

14.  Note:  Ann.  Cas.  1916B  22.  Neb.  720,  55  N.  W.  227,  38  A.  S.  R. 

15.  Note:  Ann.  Cas.  1916B  22.  742  and  note,  20  L.R.A.  313;  State  v. 

16.  Note:  3L.R.A.  658.  Thomas,  61  Ohio  St.  444,  56  N.  E. 

17.  Note:  Ann.  Cas.  1916B  16.  276,  48  L.R.A.  459;  Kepner  v.  Keefer, 

18.  Notes:  13  A.  S.  R.  291;  90  A.  6  Watts  (Pa.)  231,  31  Am.  Dec.  460 
S.  R.  335;  Ann.  Cas.  1916E  850.  and  note;  Knoxville  v.  KnoTville  Wa- 

19.  Note:  10  L.R.A. (N.S.)  791.  ter  Co.,  107  Tenn.  647,  64  8.  W.  1075, 

20.  Pepin  v.  Societe  St.  Jean  Bap-  61  L.R.A.  888;  Hanover  F.  Ins.  Co.  v. 
tiste,  24  R.  I.  550,  54  AU.  47,  60  Shrader,  89  Tex.  35,  32  S.  W.  872,  33 
L.R.A.  626.  S.  W.  112,  59  A.  S.  R.  25  and  note,  30 

1.  Reid  V.   State,  53  Ala.  402,  25   L.R.A.    498;    Wooldridge    v.    Wool- 
Am.  Rep.  627;  Heisen  v.  Smith,  138   dridge,  69  W.  Va.  554,  72  S.  E.  Co4, 
Cal.  216,  71  Pac.  180,  94  A.  S.  R.  39   Ann.  Cas.  1913B  653  and  note, 
and  note;   State  v.  Gilbert,  8  Idaho       Notes:  94  A.  S.  R.  42;  Ann.  Cas. 
346,  69  Pac.  62,  1  Ann.  Cas.  280  and  1916B  26;  3  L.R.A.  658. 
note;  Richmond  v.  Moore,  107  111.  429,       2.  Havens  v.    Stiles,  8   Idaho   250, 
47  Am.  Rep.  445;  Kiger  v.  Coats,  18  67  Pac.  919, 101  A.  S.  R.  195  and  note, 
Ind.  153,  81  Am.  Dec.  351;  Davis  v.   1  Ann.  Cas.  277,  56  L.R.A.  736. 
Fish,  1  G.  Greene  (la.)  406,  48  Am.       Notes:  1  Ann.  Cas.  279;  Ann.  Cas. 
Rep.  387;  Nixon  v.  Burlington,  141   1916E  840. 

la.  316,  115  N.  W.  239,  18  Ann.  Cas.  3.  Havens  v.  Stiles,  8  Idaho  250,  67 
1037  and  note;  State  v.  Conwell,-96  Pac.  919,  101  A.  S.  R.  195,  1  Ann. 
Me.  172,  51  Atl.  873,  90  A.  S.  R.  333  Cas.  277  and  note,  56  L.R.A.  736  and 
and  note;  St.  Paul  v.  Robinson,  129   note, 

Minn.  383,  152  N.  W.  777,  Ann.  Cas.       4.  Hanov«  P.  Ins.  Co.  v.  Shrader, 
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tion  of  an  ordinance,*  of  ,a  proposed  amendment  to  a  state  constitu- 
tion,* or" of  a  citation;'  the  summoning  of  jurors  under  a  special 
venue,'  and  the  giving  notice  of  an  award.'  And  ibe  publication  of 
an  ordinance  on  a  legal  holiday  has  also  been  held  valid  and  effect- 
ual," as  have  a  municipal  election,  the  adoption  of  an  ordinance,  the 
taking  of  a  deposition,  the  holding  of  a  judicial  sale,  the  filing  of 
papers  in  court  and  the  entry  or  docketing  of  a  judgment.**  But  the 
publication  of  a  sheriff's  notice  of  sale  in  a  Sunday  newspaper  has  been 
held  to  be  invalid.** 

45.  Statutes  as  to  Sundays  and  Holidays. — At  common  law,  some 
of  the  other  days  which  are  now  deemed  nonjuridical  were  Tinknown 
as  such;  and  when  thej  are  so  declared,  the  inference  is  that 
the  prohibition  extends  no  further  than  is  named  in  the  statute.*' 
Although  according  to  some  acts  the  holding  of  court  on  a  hoUday  ia 
clearly  forbidden,**  yet  the  rule  generally  appears  to  be  that  any 
and  all  business  may  be  transacted  upon  a  holiday  except  thai  which 
is  positively  or  by  necessary  implication  forbidden.*'  This  construc- 
tion has  been  given  to  statutes  so  as  to  permit  judicial  proceedings 
on    January   first,**   Good   Friday,*'    Labor   Day,*'    Thanksgiving 

89  Tex.  35,  32  S.  W.  872,  33  S.  W.  Ins.  Co.,  169  Mich.  404,  135  N.  W. 
112,  59  A.   S.  R.  25  and  note,  30  252,  Ann.  Cas.  1913E  73. 
L.R.A.  498.  15.  Hammons  v.  State,  59  Ala.  164, 

Note:  Ann.  Cas.  1916B  23.  31  Anu  Rep.  13;  Michel  v.  Boxholm 

5.  Nixon  V.  Burlington,  141  la.  316,  Co-Operative  Creamery,  128  la.  706, 
115  N.  W.  239,  18  Ann.  Cas.  1037  105  N.  W.  323,  5  Ann.  Cas.  918  and 
and  note;  Knoxville  v.  Knoxville  Wa-  note;  State  v.  Duncan,  118  La.  702, 
ter  Co.,  107  Tenn.  647,  64  S.  W.  1075,  43  So.  283,  11  Ann.  Cas.  557  and  , 
61  L.R.A.  888.  Compare  Com.  v.  note,  10  L.R.A.(N.S.)  791  and  note; 
Kelly,  250  Pa.  St.  18,  95  Atl.  322,  State  v.  Thomas,  61  Ohio  St.  444,  56 
Ann.  Cas.  1916B  48  and  notew  N.  E.  276,  48  L.R.A.  459;  McLaughlin 

Note:  Ann.  Cas.  1916B  25.  v.   Houston-Hudson   Lumber  Co.,  31 

6.  State  V.  Alderson,  49  Mont.  387,  Okla.  182,  120  Pac.  659,  38  L.R.A. 
142  Pac  210,  Ann.  Cas.  1916B  39.  (N.S.)  248;  State  v.  Cook,  78  S.  C. 

7.  Heisen  v.  Smith,  138  Cal.  216,  253,  59  S.  E.  862,  125  A.  S.  R.  788, 
71  Pac.  180,  94  A.  S.  R.  39  and  note.  13  Ann.  Cas.  1051,  15  L.R.A. (N.S.) 

8.  State  V.  Gilbert,  8  Idaho  346,  69  1013;  Dunlap  v.  State,  9  Tex.  App. 
Pac.  62,  1  Ann.  Cas.  280  and  note.  179,  35  Am.  Rep.  736;  State  v.  Supe- 

9.  Kiger  v.  Coats^  18  Ind.  153,  81  rior  Ct.,  49  Wash.  1,  94  Pac.  665,  17 
Am.  Dee.  351  and  note.  L.R.A. (N.S.)  257;  Spalding  v.  Bern- 

10.  St.  Paul  V.  Robinson,  129  Minn,  hard,  76  Wis.  368,  44  N.  W.  643,  20 
.383,  152  N.  W.  777,  Ann.  Cas.  1916E  A.  S.  R.  76  and  note,  7  L.R.A.  423 
845  and  note.  and  note. 

11.  Note:  Ann.  Cas.  1916E  848  et  Notes:  Ann.  Cas.  1916E  847;  19 
seq.  L.R.A.  317. 

12.  Shaw  T.  Williams,  87  Ind.  168,  As  to  holding  court  on  Stmday,  see 
44  Am.  Rep.  756.  supra,  par.  43. 

IS.  Spalding  v.  Bemhard,  76  Wis.       16.  Dunlap  v.  State,  9  Tex.  App. 
368,  44  N.  W.  643,  20  A.  8.  R.  75   179,  35  Am.  Rep.  736. 
and  lote,  7  L.R.A.  423.  17.  Note:  5  Ann.  Cas.  919. 

14.  Orbaa  v.  NorHivestem  F.,  etc.,       18.  State  ▼.   Thomas.  61  Ohio  St 
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day,**  and  Saturday  half  holiday.'**  But  a  statute  maldjag  certain  days 
legal  holidays  "for  all  puipoees"  has  heea  held  to  make  such  a  day 
nonjuridical.*  Fxirthermore  in  a  criminal  case  the  accused  may  be 
concluded  by  his  failure  to  object  to  proceedings  being  conducted  on  a 
legal  holiday.*  And  it  has  even  been  declared  that  the  expression 
"legal  holiday"  imports  a  dies  ncm  juiidicus.*  A^ain  by  statute  in 
some  jurisdictions  the  li^t  is  expressly  given  the  court  to  exercise  on 
Sunday  the  powers  of  a  single  magistrate  in  a  criminal  proceeding.* 
46.  Process. — In  England  by  the  act  of  29  Charles  II  the  service 
of  writs  on  Sunday  was  expressly  prohibited,*  and  in  some  jurisdic- 
tions in  this  country  the  service  of  process  on  a  Sunday  or  holiday  is 
expressly  forbidden  and  a  service  in  violation  of  the  prohibition  is 
invahd,*  as  is  also  a  return  of  process.'  Independent  of  such  statutes, 
however,  there  is  a  considerable  diversity  of  opinion  on  the  Sunday 
phase  of  the  subject,  according  to  some  cases,  the  view  having  been' 
taken  that  the  issuance  or  service  of  process  is  a  ministerial  act  and 
therefore  not  within  the  prohibition  of  the  law,*  while  in  others  the 
contrary  view  is  taken  not  only  as  to  when  the  act  is  done  on  Sunday 
but  also  on  a  legal  holiday,  it  being  declared  that  such  an  act  is  irregu- 
lar and  may  be  pleaded  in  abatement  *  and  cannot  be  excused  even  as 
a  work  of  necessity,*'  although  it  may  be  waived."  So  it  has  been 
held  that  service  of  summons  on  Sunday  is  not  a  nullity  but  a 

444,  56  N.  E.  276,  48  L.R.A.  459  and  316  and  note;  Whipple  v.  Hull,  36 

note.  Neb.  720,  55  N.  W.  227,  38  A.  8.  B. 

19.  Note:  6  Ann.  Cas.  919.  742  and  note,  20  L.R.A.  313  and  note; 

20.  Note:  10  L.RA.(N.S.)  792.  State  v.  Thomas,  61  Ohio  St  444,  56 

1.  Ocumpaugh  v.  Norton,  24  App.  N.  E.  276,  48  L.R.A.  459. 

Cas.  (D.  C.)  296,  2  Ann.  Cas.  133  and  Note:  Ann.  Cas.  1916E  860. 

note.  9.  Haynes  v.  Sledge,  2  Port.  (Ala.) 

2.  State  V.  Dnncan,  118  La.  702,  43  630,  27  Am.  Dec.  665;  Gladwin  v. 
So.  283,  11  Ann.  Cas.  557  and  note,  Lewis,  6  Conn.  49, 16  Am.  De&  33  and 
10  L.R.A.(N.S.)  791  and  note.  See  note;  Burke  v.  Inter-State  Sav.,  etc., 
Michel  V.  Bozholm  Co-Operative  Ass'n,  25  Mont.  315,  64  Pac.  879,  87 
Creamery,  128  la.  706, 105  N.  W.  323,  A.  S.  R.  416  and  note;  Van  Vechten 
5  Ann.  Cas.  918  and  note.  v.  Paddock,  12  Johns.  (N.  Y.)  178,  7 

3.  Whitney  v.  Blackburn,  17  Ore.  Am.  Dec.  303;  Whitney  v.  Blackburn, 
564,  21  Pac.  874, 11  A.  S.  R.  857.  17  Ore.  564,  21  Pao.  874,  11  A.  S.  B. 

4.  Note:  Ann.  Cas.  1916B  15.  857. 

6.  Glenn  v.  Eddy,  51  N.  J.  L.  255,  Notes:  14  A.S.R.  688;  3  L.B.A.  658. 

17  Atl.  145,  14  A.  S.  R.  684  and  note.  But  see  Ann.  Cas.  1916E  850  note. 

6.  Notes:  Ann.  Cas.  1916B  17;  Ann.  10.  Gladwin  ▼.  Lewis,  6  Conn.  49, 
Cas.  1916E  850.  16  Am.  Deo.  33  and  note.     Compare 

7.  Note:  Ann.  Cas.  1916B  20.  Rend  v.  State,  53  Ala.  402,  25  Am. 

8.  Havens  v.  Stiles,  8  Idaho  250,  67  Rep.  627. 

Pac.  919,  101  A.  S.  R.  196,  1  Ann.       11.  Burke  v.  Liter-State  Sav.,  etc., 
Cas.  277  and  note,  56  LJI.A.  736  and  Ass'n,  25  Mont.  315,  64  Pac.  879,  87 
note;  Merchants'  Nat.  Bank  v.  Jaffray,  A.  S.  R.  416  and  note. 
36  Neb.  218,  64  N.  W.  258, 19  L.R.A.      Note:  Ann.  Cas.  1916K  8RL 
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mere  irregularity,  and  a  judgment  based  on  it  is  not  void ; "  but 
«ec?ice  on.  a. holiday,  is ^valid_unles3  prohibited  h^  statute,  either. ex- 
pressly or  by  implication,  and  such  prohilKlion  is  riot  contained  in  a 
statute  which  merely  declares  that  certain  days  shall  be  legal  holi- 
days, that  "no  court  shall  be  held  upon  said  days,  .  .  .  and  no 
person  shall  be  compelled-  to  labor  upon  any  of  said  days  by  any 
person  or  corporation,"  *•  The  service  of  a  summons  by  pubUcation  is 
also  held  to  be  valid,  although  one  <^  the  publications  is  made  on  a 
legal  holiday.**  And  acts  relating  to  process  in  criminal  cases  are 
generally  sustained."  But  a  publication  of  a  notice  of  a  tax  sale  is 
said  to  be  in  the  nature  of  the  service  of  process,  and  if  it  takes  place 
in  a  Sunday  edition  of  a  newspaper,  to  be  void.**  And  it  has  been 
decided  that  the  levy  of  an  execution  on  Sunday  is  void,  and  that  the 
subsequent  sale  of  the  property  by  virtue  thereof  is  therefore  also 
void.*'  A  similar  conclusion  has  been  reached  as  to  the  validity 
of  the  execution  of  a  writ  of  inquiry  on  Sunday.**  On  the  other 
hand  the  fact  that  a  search  and  seizure  warrant  is  issued  on  Sunday 
is  held  not  to  render  it  invalid.** 

47.  Bail  and  Bonds. — ^The  authorities  seem  to  agree  that  it  is 
lawful  to  take  a  bond  on  Sunday  admitting  a  prisoner  to  bail,  it  being 
declared  that  such  an  act  is  in  the  nature  of  ^  work  of  charity.** 
An  appeal  bond  signed  on  Sunday,  but  dehvered  on  a  week  day  to 
the  clerk  of  the  court,  to  whom  it  was  made  payable  and  by  whom  it 
was  approved  and  accepted,  is  not  void  as  being  executed  on  Sunday, 
no  liability  being  created  until  delivery.*  And  it  has  been  decided 
that  the  approval  of  the  bond  of  an  assignee  for  the  benefit  of  credi- 
tors, by  a  court  commissioner,  on  a  legal  holiday,  assuming  it  to 
be  the  exercise  of  a  judicial  act,  is  nevertheless  valid  within  the  mean- 
ing of  a  statute  which  prohibits  any  court  from  being  open  or.  trans- 
acting any  business  on  legal  holidays.* 

48.  Verdicts. — Although  there  are  decisions  to  the  contrary*  a 
verdict  is  not  generally  regarded  as  a  nullity  by  reason  of  its  being  re- 

12.  Burke  ▼.  Inter-State  Sav.,  etc.,    Atl.  873,  90  A.  S.  R.  333  and  note. 
Ass'ti,  25  Mont.  315,  64  Pae.  879,  87       Note:  101  A.  S.  R.  200. 

A.  S.  R.  416  and  note.  20.  HammoBS  v.  State,  59  Ala.  164, 

13.  Glenn  v.  Eddy,  51  N.  J.  L.  255,  31  Am.  Rep.  13;  Weldon  v.  Colquitt, 
17  Atl:  145,  14  A.  S.  R.  684  and  note.  62  Ga.  449,  35  Am.  Rep.  128. 

14.  Malingren  v.  Phinney,  50  Minn.  Note:  Ami.  Cas.  1916B  21. 

457,  52  N.  W.  915,  18  L.R.A.  763.  1.  Babcock  v.  Carter,  117  Ala.  675, 

15.  Note:  Ann.  Cas.  1916B  20.  23  So.  487,  67  A.  S.  R.  193. 

16.  Schued  v.  Hartwitz,  23  Colo.  2.  Spalding  v.  Bembard,  76  Wis. 
187,  47  Pac.  295,  58  A.  S.  R.  221  and  368,  44  N.  W.  643,  20  A.  S.  R.  75  and 
note.             ,       ■  note,  7  L.R.A.  423  and  note. 

ItJ'eirce.VvlHill,  9  Port.    (Ala.)       3.  Weldon  v.  Colquitt,  62  Ga,  449, 

151,  33  Am.  Dec,  306.  .      .  35  Am.  R^p.  128;  Davis  v.  Fish,  1  G. 

18.  Not«,:.  I^JIJ1.1915D  364.  Greene  (la.)  406,  48  Am.  Dec  387, 

19.  Statie  vi'Conwdl,  96  Me.  172,  51      Note:  3  L.R.A.  668. 
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ceived  or  recorded  on  Sunday,^  and  in  some  states  provision  is  made 
by  statute  authorizing  a  court  to  open  on  Sunday  to  receive  a  verdict.* 
If  the  jury  have  been  unable  to  agree  on  a  verdict  until  the  morning 
of  Sunday,  it  is  said  to  be,  a  work  of  necessity  then  to  receive  their 
verdict.*  In  some  ca5es  the  return  and  receipt  of  a  verdict  on  Sunday 
is  distinguished  as  being  a  ministerial  act.'  •  And  again  in  some  juris- 
dictions the  reception  of  a  verdict  is  authorized  by  statute.* 

49.  Judgments. — The  rendition  of  a  judgment  is  generally  re- 
garded as  a  judicial  act  which  cannot  be  performed  on  Sunday  •  un- 
less expressly  authorized  by  statute."*  But  it  has  been  held  that  under 
a  statute  prohibiting  only  the  service  of  process  on  a  holiday,  such 
a  day  does  not  become  dies  non  jiiridicus  and  judgment  in  a  criminal 
case  may  be  entered  thereon.**  And  a  judgment  entered' (m  a  judi- 
cial day  will  not  be  declared  void  because  evidence  was  taken  and 
arguments  heard  without  objection  on  a  day  which  had,  without 
knowledge  of  the  court,  been  proclaimed  by  the  governor  to  be  a 
holiday.**  And  the  entering  of  a  judgment  on  a  legal  holiday  other 
than  Sunday  does  not  seem  to  be  generally  regarded  as  void  unless 
clearly  within  the  prohibition  of  the  statute.*' 

50.  Other  Particular  Acts. — An  order  made  by  a  judge  on  Sun- 
day **  or  a  legal  holiday  *•  has  been  held  to  be  void,  as  has  also  the 

4.  Stone  v.  United  States,  167  V.  377:  Stone  v.  United  States,  167  U. 
S.  178, 17  S.  Ct.  778,  42  U.  S.  (L.  ed.)  S.  178,  17  S.  Ct.  778,  42  U.  S.  (L. 
127;  Reid  v.  State,  53  Ala.  402,  25  ed.)  127;  Weldon  v.  Colquitt,  62  Ga. 
Am.  Rep.  627;  Henderson  v.  Reynolds,  449,  35  Am.  Rep.  128;  Davis  v.  Fish, 
84  Ga.  159,  10  S.  E.  734,  7  L.R.A.  327  1  G;  Greene  (la.)  406,  48  Am.  Dec. 
and  note;  Parsons  v.  Lindsay,  41  Kan.  387;  Parsons  v.  Lindsay,  41  Kan.  336, 
336,  21  Pac.  227,  13  A.  S.  R.  290,  3  21  Pac.  227,  13  A.  S.  R.  290  and 
L.R.A.  658  and  note;  State  v.  Jack-  note,  3  L.R.A.  658  and  note;  E\  parte 
son,  134  La.  599,  64  So.  481,  Ann.  Gas.  White,  15  Nev.  146,  37  Am.  Rep.  466; 
1916B  27  and  note;  Tuttle  v.  Tuttle,  Styles  v.  Harrison,  99  Tenn.  128,  41 
146  N.  C.  484,  59  S.  E.  1008,  125  A.  S.  W.  333,  63  A.  S.  R.  824  and  note; 
S.  R.  481;  Moss  v.  State,  131  Tenn.  Moss  v.  State,  131  Tenn.  94,  173  S. 
94,  173  S.  W.  859.  Ann.  Gas.  1916B  W.  859,  Ann.  Gas.  1916B  1  and  note, 
1  and  note,  L.R.A.1915D  361.  L.R.A.1915D  361;  Shearman  v.  State, 

Notes:  12  Am.  Dec.  291;  18  Am.  1  Tex.  App.  215,  28  Am.  Rep.  402; 

Dec.  427;  63  A.  S.  R.  824;  39  L.R.A.  State  v.  Superior  Ct.,  49  Wash.  1,  94 

(N.S.)  845.  Pac.  665,  17  L.R.A.(N.S.)  267. 

5.  Ever  v.  State.  112  Ark.  37,  164  Notes:  12  Am.  Dec.  291;  63  A.  S. 
S.  W.  756,  Ann.  Cas.  1916B  30.  R.  824;  Ann.  Cas.  1916E  852. 

6.  Parsons  v.  Lindsay,  41  Kan.  336,  10.  Shearman  v.  State,  1  Tex.  App. 
21  Pac.  227,  13  A.  S.  R.  290,  3  L.R.A.  215,  28  Am.  Rep.  402. 

658  and  note;  Van  Riper  v.  Van  Rip-  11.  State  v.  Gould,  261,  Mo.  694,  170 

er.  4  N.  J.  L.  156.  7  Am.  Dec.  576.  S.  W.  868,  Ann.  Cas.  1916E  855. 

Note:  3  L.R.A.  658.  12.  State  v.  Superior  Ct.,  49  Wash. 

7.  State  V.  Keatbe,  130  La.  434,  58  1,  94  Pac.  665,  17  L.R.A. fN.S.)  257. 
So.  139,  39  L.R.A.(N.S.)   844.  13.  Note:  19  L.R.A.  318. 

Note:  39  L.R.A. (N.S.)  844.  14.  Coleman  v.  Henderton,  Litt.  Sel. 

8.  Note:  39  L.R.A. (N.S.)  845.  Cas.  (Ky.)  171,  12  Am.  Dec.  290  and 

9.  Ball  v.  United  States,  140  U.  9.   note. 

118,  n  S.  Ct;  761,  35  U.  S.  (L.  tid.)       16.  Merchants'  Naf.'Bank4.  Jaffiray, 
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publication  of  an  award**  or  the  charging  of  a  jury,"  but  not  tiie 
discharge  of  the  jury,**  or  the  giving  of  additional  insferactions,** 
or  the  entry  of  an  order  of  adjournment,  if  the  court  has  authority 
to  fflt  for  any  purpose  on  Sunday.**  It  has  been  decided  that 
a  court  of  equity  may  grant  an  injunction  on  Sunday  where  neces- 
sary to  prevent  irreparable  injury,  such  an  action  coming  within  an 
exception  of  works  of  necessity.*  It  has  also  been  held  that  s 
foreclosure  sale  on  Sunday  is  not  a  judicial  proceeding,  and  there- 
fore is  not  void,  unless  prohibited  by  statute.'  And  any  objection 
by  an  accused  person  to  the  trial  of  his  cause  on  a  legal  holiday  is 
waived  by  a  failure  to  object  to  proceeding  with  the  cause  when  it 
iii  called  for  trial,  and  not  having  been  then  made  it  will  be  considered 
as  waived.* 

Vn.  Injuries  Sustained  by  Pbeson  wHiiiE  Violating  Law 

51.  In  General. — On  the  question  of  allowing  damages  for  in- 
juries suflFered  by  one  while  himself  acting  in  disobedience  to  the 
Sunday  law,  the  decisions  are  not  at  all  uniform,  there  being  a  vari- 
ance sometimes  in  the  decisions  of  the  same  court.  On  the  theory 
that  an  act  done  in  violation  of  law  is  a  negligence  act  *  some  cases 
hold  that  the  plaintiff  is  guilty  of  contributory  negligence  and  tiiere- 
fore  cannot  recover,'  while  on  the  other  hand,  by  what  may  be  said 
to  be  the  better  view,  a  recovery  is  allowed  on  the  theory  that  such 
act  was  merely  a  condition  which  does  not  absolve  the  defendant 
from  the  result  of  his  own  negligence  or  wrong,  which  is  regarded 
as  the  efficient  or  proximate  cause  of  the  injury,*  and  that  wrong- 

36  Neb.  218,  54  N.  W.  258,  19  L.R.A.  4.  See  Negugencb,  vol.  20,  pp.  38, 

316  and  note.  120. 

16.  Notes:  18  Am.  Dec.  426;  Ann.  6.  Cratty  v.  Bangor,  57  M&  423,  2 
Cas.  1916B  23.  Am.  Rep.  56;  Parker  v.  Latner,  60 

17.  Moss  V.  State,  131  Tenn.  94, 173  Me.  628,  11  Am.  Rep.  210  and  note; 
S.  W.  859,  Ann.  Cas.  1916B  1  and  Hall  v.  Corcoran,  107  Mass.  251,  9 
note,  L.R.A.1915D  361  and  note.  Am.  Rep.  30;  McGrath  v.  Merwin,  112 

18.  Note:  Ann.  Cas.  1916B  14.  Mass.  467,  17  Am.  Rep.  119;  Davis  v. 

19.  Note:  Ann.  Cas.  1916B  13.  Somairille,   128   Mass.   694,-  35   Am. 

20.  Note:  Ann.  Cas.  1916B  14.  Rep.   399;  Day  v.   Highland  St.   R. 

1.  Langabier  v.  Fairbury,  etc.,  R.  Co.,  135  Mass.  113,  46  Am.  Rep.  447; 
Co.,  64  111.  243,  16  Am.  Rep.  550;  Johnson  v.  Irasburgh,  47  Vt.  28,  19 
People  V.  McWeeney,  259  Dl.  161, 102  Am.  R^.  Ill;  Duran  ▼.  Standard  Lk, 
N.  E.  233,  Ann.  Cas.  1916B  34.  etc.,  Ins.  Co.,  63  Vt.  437,  22  Atl.  530, 

Notes:  12  Am.  Dee.  291;  Ann.  Cas.  25  A.  S.  R.  773  and  not&  13  L.R.A. 

1916B  14.  637. 

2.  Sayles  v.  Smith,  12  Wend.  (N.  Notes:  12  Am.  Dec.  294;  24  Am. 
Y.)  57,  27  Am.  Dec.  117  and  note.  Rep.  26;  46  Am.  Rep.  304;  21  LJa.A. 

3.  State  V.  Cook,  78  S.  C.  253,  59  (N.S.)  669;  13  L.R.A.(N.S.)  1271; 
S.  E.  862,  125  A.  S.  B.  788,  13  Ann.  Ann.  Cas.  1912C  398. 

Cm.  1051,  16  L.RA..(N.S.)  1013.  6.  Philadelphia,  etc,  R.  Co.  ▼.  Phil- 
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doers,  though  aiiswerable  to  the  state  or  parties  injured  by  them  for 
their  owa.  acts,  are  entitled  to  the  protection  of  the  laws  against  the 
wrongful  acts  or  culpable  negligence  of  others.'  In  accordance  with 
this  latter  doctrine  it  has  been  decided  that  the  mere  fact  that  both 
parties  were  violating  the  Sunday  law  by  hunting  on  tiiat  day  will 
not  prevent  one  of  them  from  recovering  from  the  other  for  injuries 
caused  by  the  negligent  discharge  of  a  revolver  by  the  other.*  And 
the  owner  of  an  automobile  leased  for  hire  cannot  escape  liability 
for  injury  to  an  occupant  of  the  car  through  the  negligence  of  the 
chauffeur  because  the  lea^g  was  on  Sunday.*  Similarly  it  has  been 
held  that  if  a  man  is  kiUed  while  acting  in  disobedience  to  the  Sun- 
day law,  such  disobedience  not  being  the  eflBcient  cause  of  the  in- 
jury received,  his  personal  representatives  will  not  be  deprived  of 
their  right  of  action  against  a  party  whose  negligent  omission  to  per- 
form a  legal  duty  was  the  real  cause  of  the  death.**  It  has,  however, 
been  decided  that  an  injury  received  by  slipping  on  the  frozen 
ground  while  returning  from  a  hunting  expedition  or  a  visit  of  pleas- 
ure to  one  in  an  adjoining  town  on  Sunday  is  within  the  provisions 
of  an  accident  insurance  policy  exempting  the  insurer  from  liability 

adelphia,  etc..  Steam  Towboat  Co.,  23  Weare,  17  N.  H.  34,  43  Am.   Dee. 

How.  209, 16  U.  S.  (L.  ed.)  433;  WaU-  590  and  note;  Norris  v.  Litchfield,  35 

ace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec.  N.  H.  271,  69  Am.  Dec.  546  and  note; 

385  and  note;  Sonthem  R.  Co.  v.  Wall-  Delaware^  ete.,  R.  Co.  v.  Trautwein, 

is,  133  Ga.  553,  66  S.  E.  370,  18  Ann,  52  N.  J.  L.  169,  19  Atl.  178,  19  A.  S. 

Gas.  67,  30  L.R.A.(N.S.)  401;  Hughes  E.  442  and  note,  7  LJR.A.  435;  Car- 

V.  Atlantic  Steel  Co.,  136  Ga.  511,  71  roll  v.  Staten  Island  E.  Co.,  58  N.  Y. 

S.  E.  728,  Ann.  Cas.  1912C  394  and  126,  17  Am.  Rep.  221;  Plata  v.  Co- 

bote,  36  L.R.A.(N.SO  547  and  note;  hoes,  89  N.  Y.  219,  42  Am.  Rep.  286; 

Louisville,  etc.,  R.  Co.  v.  Buck,  116  Baldwin  v.  Barney,  12  R.  I.  392,  34 

Ind.  566, 19  N.  E.  453,  9  A.  S.  R.  883  Am.  Rep.  670;  McClary  v.  Lowell,  44 

and    note,    2    L.R.A.   520    and   note;  Vt.  116,  8  Am.  Rep.  366  and  note; 

Chicago,  etc.,  R.  Co.  v.  Graham,  3  Ind.  Duran  v.  Standard  L.,  etc.,  Ins.  Co., 

App.  28,  29  N.  E.  170,  50  A.  S.  R.  63  Vt.  437,  22  Atl.  530,  25  A.  S.  R. 

256  and  note;  Sohmid  v.  Humphrey,  773  and  note,  13  L.R.A.  637;  Sutton 

48  la.  652,  30  Am.  Rep.  414;  Gross  v.  v.  Wauwatosa,  29  Wis.  21,  9  Am.  Rep. 

Miller,  93  la.  72,  61  N.  W.  385,  26  534  and  note;  Gerretson  v.  Rambler 

L.R.A.  605  and  note;  Kansas  City  v.  Garage  Co.,  149  Wis.  628,  136  N.  W. 

Orr,  62   Kan.    61,   61   Pac   397,   50  186,  40  L.R.A.(N.S.)  457  and  note. 

L.R.A.  783;  O'Connell  v.  Lewiston,  65  Notes:  24  Am.  Rep.  26;  2  L.R.A. 

Me.  34,  20  Am.  Rep.  673;  Davidson  522;  9  L.R.A.  321;  21  L.R.A.  (N.S.) 

V.  Portland,  69  Ue.  116,  31  Am.  Rep.  669;  13  L.R.A. (N.S.)  1271;  36  L.R.A. 

263;  Clereland  v.  Bangor,  87  Me.  259,  (N.S.)  548. 

32  Atl.  892,  47  A.  S.  R.  326  and  note;  7.  Note:  2  L.R.A.  622. 

White   ▼.   Lang,   128   Mass.    598,  35  8.  Gross  v.  Miller,  98  la.  72,  61  N. 

Am.  B^  402  and  note;  Jordan  v.  W.  385,  26  L.B.A.  605  and  note. 

New  York,  etc.,  E.  Co.,  1^  Mass.  346,  9.  Gerretson    y.    Rambler    Gkrage 

43  N.  E.  Ill,  52  A.  S.  R.  522  and  Co.,  149  Wis.  528,  136  N.  W.  186,  40 

note,  32  L.E.A.  101   (decided  nnder  L.RJL(N.S.)   457  and  note, 

statnte) ;  Van  Aukoi  v.  Chicago,  etc.,  .    10.  Louisville,  etc.,  R.  Co.  v.  Back, 

R.  Co.,  96  Mich.  307,  66  N.  W.  071,  116  Ind.  566, 19  N.  £.  463,  9  A.  6.  B. 

22  L.E.A.   33   and  note;   Dutton   v.  883  and  note,  2  LJI.A.  620. 
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where  the  violation  of  law  is  either  the  proximate  or  remote  cause 
or  condition  of  the  injury,  under  statutes  prohibiting  hunting  and 
traveling,  except  from  necessity  or  charity,  on  Sunday.** 

52.  Injuries  Received  while  Walking  or  Riding. — ^The^e  are  many 
oases  holding  that  a  person  who  is  injured  by  a  defect  in  the  highway 
or  from  any  other  cause  is  not  entitled  to  recover  for  the  injury  if  it 
was  received  while  traveling  on  Sunday  in  violation  of  law.**  The 
prevailing  doctrine,  however,  is  to  the  contrary  on  the  theory  that, 
even  though  the  plaintiff  was  traveling  in  violation  of  the  law,  that 
fact  of  itself  will  not  excuse  the  defendant  from  the  consequences  of 
his  own  negligence;  though  in  some  instances  the  decisions  of  the 
same  courts  have  not  been  harmonious.**  This  view  has  been  taken 
not  only  for  injuries  received  from  defects  in  streets  while  so  travel- 
ing,** but  also  in  cases  where  they  have  resulted  from  the  breaking 
down  of  a  bridge,*'  defect  in  railroad  track,**  collision  with  a  rail- 
road train,*'  reckless  driving**  and  the  assault  of  a  dog.**  And 
recovery  has  also  been  allowed  where  one  was  injured  while  walking 
for  exercise  on  Sunday,**  while  traveling  to  visit  bis  children,*  or 

11.  Duran  v.  Standard  L.,  etc.,  Ins.  12  R.  I.  392,  34  Am.  Rep.  670;  Ho- 
Co.,  63  Vt.  437,  22  AtL  530,  25  A.  Clary  v.  LoweU,  44  Vt.  116,  8  Am. 
S.  R.  773  and  note,  13  L.R.A.  637  and  Rep.  366  and  note;  Sutton  v.  Wanwa- 
note.  tosa,  29  Wis.  21,  9  Am.  Rep.  534  and 

12.  Cratty  v.  Bangor,  57  Me.  423,  2  note. 

Am.  R«p.  58;  Hall  v.  Corcoran,  107  Notes:  24  Am.  Rep.  26;  2  L.R.A. 

Mass.  251,  9  Am.  Rep.  30;  Davis  v.  522;  21  L.R.A.(N.S.)  669;  13  L.R.A. 

Somerville,   128   Mass.   594,   35   Am,  (N.8.)  1271. 

Rep.   399;   Day  v.   Highland   St.   R.  14.  Dutton  v.  Weare,  17  N.  H.  34, 

Co.,  135  Mass.  113,  46  Am.  Rep.  447;  43  Am.  Dee.  690  and  note;  Platz  v. 

Johnson  v.  Irasburgh,  47  Vt.  28,  19  Cohoes,  89  N.  T.  219, 42  Am.  Rep.  286. 

Am.  Rep.  Ill;  Doran  v.  Standard  L.,  Notes :  24  Am.  Rep.  26;  2 L.R.A.  522. 

etc.,  Ins.  Co.,  63  Vt.  437,  22  Atl.  530,  15.  Sutton  v.  Wanwatosa,  29  Wis. 

25  A.  S.  R.  773  and  note,  13  L.R.A.  21,  9  Am.  Rep.  534  and  note. 

637.  16.  Sullivan  v.  Maine  Cent.  R.  Co., 

Notes:  12  Am.  Dec.  294;  24  Am.  82  Me.  196,  19  Atl.  169,  8  L.B.A.  427. 

Rep.  26;  45  Am.  Rep.  304;  21  L.R.A.  17.  Gross  v.  Miller.  93  la.  72,  61 

(ifs.)  669;  13  L.R^A.(NS.)  im.  n.  W.  385,  26  L.R.a!  605  and  note; 

flRo  on  i™'i  "■  a?a"°1?  ^®^'    Mil  ^'^  ^"^^  ^-  Chicago,  etc,  R.  Co., 

^u''7tei^'w''U5%rLlT^  g  iS'not''  ""  ""'  ^-  «^^  ^  ^-^^^ 

and  note;  O'Connell  v.  Lewiston,  65  i<>   ij-ij-!--  „  i 

Me.  34,  20  Am.  Rep.  673;  Davidson  v.  o/l\f%^Jn 

Portland,  69  Me.  116,  31  Am  Rep.  ,„   ^P'  "^7 

253;  Sullivan  v.  Maine  Cent.  R.  Co.,  „"•  ^'^^  Tl?"!'  ^^  "***•  ^' 

82  Me.  196,  19  AtL  169,  8  L.R.A.  427;  ^J^^^^'  ^^  *°^  "<**«• 

Cleveland  v.  Bangor,  87  Me.  259,  32  ^O.  O  Connell  v.  Lewiston,  65  Me. 

Atl.  892,  47  A.  S.  R.  326  and  note;  ^'  20   Am.   Rep.   673;   Daridson  v. 

White  V.  Long,  i28  Mass.  598,  35  Am.  Portland,  69  Me.  116,  31  Am.  Rep. 

Rep.  402  and  note;  Dutton  v.  Weare,  253;  Cleveland  r.  Bangor,  87  Me.  259, 

17  N.  H.  34,  43  Am.  Dec.  590  and  32  Atl.  892,  47  A.  S.  R.  326  and  note, 

note;  Platz  v.  Gohoes,  89  N.  Y.  219,  1.  McClary  v.  Lowell,  44  Vt.  116, 

42  Am'.  Rep'.  286;  Baldwin  v.  Barney,  8  Am.  Rep.  366  tod  note. 
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to  visit  or  minister  to  the  sick  or  to  prepare  needful  food  for  an 
employer."  Again  wliere  the  plaintiflf  was  driving  on  a  business 
errand  on  Sunday,  and  the  defendant's  dogs  barked  at  and  fright- 
ened his  horae,  thereby  causing  an  injury  to  the  plaintiff,  it  was 
held  that  he  could  recover  damages  therefor,  although  a  statute  pro- 
hibited labor  on  Sunday.'  But  it  has  been  decided  that  if  a  per- 
son is  prohibited,  by  statute,  from  recovering  damages  for  an  injury, 
caused  by  the  negligence  of  another,  to  his  person  or  team,  while 
traveling,  in  one  state,  for  pleasure,  on  the  Lord's  Day,  that  is  a  good 
defense  to  an  action  brought  in  another  state  for  such  injury.* 

53.  Persons  Traveling  on  Trains  or  Steamboats. — In  the  case  of 
persons  traveling  on  railroad  trains  on  Sunday,  although  it  has  been 
held  that  an  action  cannot  be  sustained  against  a  carrier  for  breach 
of  its  general  duty  in  failing  to  carry  passengers  on  that  day,*  and 
in  some  of  the  states,  under  statutes  prohibiting  labor  and  all  secular 
employment  on  the  Sabbath,  there  can  be  no  recovery  of  a  railway 
company  for  an  injury  received  by  a  passenger  on  its  trains  on  Sun- 
day,* unless  he  can  bring  himself  within  an  exception  to  the  statute,'' 
yet  it  seems  to  be  generally  held  that  the  failure  to  observe  a  Sunday 
law  on  the  part  of  a  person  injured  by  the  negligence  of  a  railway 
corporation  does  not  constitute  any  defense  to  an  action  to  recover 
compensation  for  such  injury ;  *  it  being  said  that  the  duty  of  per- 
sons engaged  in  these  public  employments  safely  and  securely  to 
carry  is  independent  of  contract,  being  imposed  by  law  from  consid- 
erations of  public  policy,  and  arising  from  the  fact  that  peisons  or 
property  are  received  in  the  course  of  the  business  of  sudi  employ- 
ments.' So  the  fact  that  a  passenger  traveling  on  a  Sunday  excur- 
sion train  is  wrongfully  ejected  on  that  day  ^m  the  train  does 
not  bar  his  right  to  recover  damages  for  injuries  sustained  thereby.*" 
And  a  similar  rule  is  recognized  in  the  case  of  carriers  by  boat.**  But 
it  has  been  held  that  the  owner  of  a  boat  which,  while  being  sailed  on 
Sunday  for  pleasure,  was  injured  by  a  collision  due  to  the  fault  of  the 

2.  Sullivan  v.  Maine  Cent.  R.  Co.,   New  York,  etc.,  R.  Co.,  166  Mass.  346, 
82  Me.  196,  19  Atl.  169,  8  L.R.A.  427.  43  N.  E,  HI,  52  A.  8.  R.  522,  32 

3.  Schmid  v.  Humphrey,  48  la.  652,   L.R.A.  101;  Delaware,  etc.,  R.  Co.  v. 
30  Am.  Rep.  414.  Trautwein,  52  N.  J.  L.  169,  19  Atl. 

4.  Beacham  v.  Porstmonth  Bridge,   178, 19  A.  8.  R.  442  and  note,  7  L.R.A. 
68  N.  H.  382,  40  AU.  1066,  73  A.  S.   435. 

R.  607  and  note.  9.  Delaware,  etc.,  R.  Co.  v.  Traut- 

6.  Walsh  V.  Chicago,  etc.,  R.  Co.,  42  wein,  52  N.  J.  L.  169,  19  Atl.  178,  19 

Wis.  23,  24  Am.  Rep.  376.  A.  S.  R.  442  and  note,  7  L.R.A.  435. 

6.  Note:  2  L.R.A.  521.  10.  Chicago,  etc.,  R.  Co.  v.  Graham, 

7.  Feital  v.  Middlesex  R.  Co.,  109  3  Ind.  App.  28,  29  N.  E.  170,  50  A.  S. 
Mass.  398,  12  Am.  Rep.  720.  R.  256  and  note. 

8.  Southern  R.  Co.  v.  Wallis,  133       11.  Carroll  v.  Staten  Island  R.  Co., 
Ga.  5.53,  66  S.  E.  370,  18  Ann.  Cas.  58  N.  Y.  126,  17  Am.  Rep.  221. 

67,  30  L.R.A.(N.S.)  401;  Jordan  v. 
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other  vessel,  cannot  recover  for  the  injury,  unless  the  aot  cooauig  &• 
collision  was  wanton  and  malicious. ^* 

54.  Traveling  as  Work  of  Necessity  or  Charity. — ^Where  a  person 
has  been  injured  while  traveling  on  Sunday  by  a  d^jfect  in  s 
highway  it  has  been  held  that  he  must,  in  an  action  for  damages, 
prove  that  he  was  traveling  from  necessity  or  for  purposes  of  char- 
ity.** Although  it  has  been  declared  that  where  a  statute  forbids  trav- 
eling on  Sunday  "except  from  necessity  or  charity,"  a  necessity,  to 
render  traveling  lawful,  must  actually  exist,  an  honest  belief  tiiat 
it  is  necessary  not  being  sufficient,**  yet  the  question  of  the  neces- 
sity of  traveling  is  to  a  great  extent  determined  by  its  moral  fit- 
ness and  propriety.*'  So  an  act  which,  under  the  circumstances,  is 
morally  fit  and  proper  to  be  done  on  Sunday,  as  for  instance  a  trip 
by  a  parent  to  visit  young  children,  is  not  prohibited,  such  act  being 
regarded  as  necessary  in  the  performance  of  the  duties  of  a  parent 
to  his  children.**  Similarly  a  trip  to  visit  a  sick  friend  who  may  be 
in  need  of  assistance  has  been  held  to  be  an  act  of  "charity"  and 
within  the  exception.*'  And  walking  or  riding  in  the  open  air  on 
Sunday  has  been  regarded  as  necessary  to  the  promotion  of  the 
health.**  But  it  has  been  held  that  though  an  act  requiring  travel 
may  be  necessary  and  proper  to  be  done  it  does  not  come  within  the 
exception  where  it  is  postponed  until  Sunday  for  the  convenienee 
of  the  traveler.**  And  where  one  traveled  on  Simday  to  aseer- 
tain  whether  a  house  which  he  had  hired,  and  into  which  he  intend- 
ed to  move  the  next  day,  had  been  cleaned,  it  was  held  not  to  be 
traveling  from  necessity  or  charity.** 

55.  Persons  Engaged  in  Work,  Labor  or  Bndnesa. — ^In  some  cases 
the  right  of  an  employee  to  recover  from  his  employer  for  p^sonal 
injuries  sustained  while  violating  the  Sunday  labor  law  has  been 
-denied,*  as  where  they  were  received  by  one  while  engaged  as  an 

Note:  2  L.R.A.  522.  W-  McQary  v.  Lowell,  44  Vt  U6, 

12.  Wallace    v.    Merrimack    River  8  Am.  Rep.  366. 

Nav.,  etc.,  Co.,  134  Mass.  95,  45  Am.  17.  Doyle  v.  Lynn,  etc.,  R.  Co.,  118 

Rep.  301  and  note.                       „  Mass.  195,  19  Am.  Rep.  431.  , 

13   Boswortb  v    Swansey,  10  Mete.  18.  Sullivan  v.  Mame  Cent.  R.  Co., 

(Mass!)    363,  43  Am.   dI  441  and  82   Me.   196,   19  Atl.   169,   8  L.R.A. 

""u.  Johnson  V.  Irasburgh,  47  Vt.  28,  19.  Connolly  ▼•  Boston,  117  Mass. 
19  Am    Ken    111  ^'  1^  ^^-  ^^P-  ^96  and  note;  Bucher 

15   Sullivan  v.  Maine  Cent.  R.  Co.,  v.  Fitchburg  R.  Co.,  131  Mass.  156,  41 
82  Me.  196, 19  Atl.  169,  8  L.R.A.  427;   Am.  I^p.  216.  ,      r,    r 

Feital  V.  Middlesex  R.  Co.,  109  Mass.  20.  Smith  v.  Boston,  etc.,  R.  Co., 
398  12  Am.  Rep.  720;  Smith  v.  Bos-  120  Mass.  490,  21  Am.  Rep.  538  and 
ton'  etc     R    Co.,  120  Mass.  490,  21   note. 

Am'     Ren.    538    and    note;    McCIary       1.  McGrath  v.  Merwin,  112  Mass, 
V.   ix.weU,  44  Vt.  116,  8  Am.   Rep.  467, 17  Am.  Rep.  119 
3gQ  Note:  Ann.  Cas.  1912C  398. 
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employee  on  a  railroad  train  '  or  on  a  street  car.*  On  the  other  hand 
it  has  been  decided  that  where  an  employer  and  his  employee  are 
engaged  in  a  violation  of  the  Sunday  law,  and  the  latter  is  injured 
by  the  negligence  of  the  employer,  he  may  nevertheless  recover  for 
the  injury,  unless  the  violation  of  the  statute  was  a  contributing  cause 
of  the  injury.*  So  it  has  been  held  that  a  railroad  company  cannot 
defend  against  an  action  for  negligently  causing  the  death  of  a 
brakeman  by  failure  to  furnish  safe  appliances,  on  the  ground  that 
he  was  killed  on  Sunday  while  working  in  violation  of  the  Sunday 
law.*  And  especially  if  the  work  on  which  the  employee  was  en- 
gaged was  one  of  necessity  a  recovery  could  not  be  denied.*  So  a 
municipality  cannot,  on  the  ground  of  a  violation  of  the  Sunday 
law,  escape  liability  for  an  injury  caused  to  a  railway  employee  by 
a  defect  in  the  street  due  to  the  negligence  of  the  city.'  Again  the 
fact  that  a  person  was  engaged  in  a  worldly  employment  in  viola- 
tion of  the  law  has  been  held  not  to  prevent  a  recovery  of  damages 
against  one  who  obstructs  a  navigable  stream,  causing  injury  to  the 
plaintiff's  boat.*  So  a  warehouseman  who  has  received  goods  on 
Sunday  is  not  in  any  way  released  from  his  obligation  as  to  taking 
proper  care  of  them  thereafter,  as  the  subsequent  custody  of  the 
goods  is  not  rendered  unlawful  by  the  fact  of  their  receipt  on 
Sunday.'  But  it  has  been  held  that  the  performance  of  work  on 
Sunday  for  the  piirpose  of  preventing  the  stoppage,  on  a  week  day, 
of  mills  which  employed  many  hands,  is  not  a  work  of  necessity 
nor  is  it  one  of  charity  because  done  gratuitously  and  as  a  matter 
of  kindness." 

■  Vlll.  Pbosbcutions 

56.  In  General. — ^A  person  may  be  indicted  for  a  violation  of  the 
Sunday  laws  although  he  belongs  to  and  conforms  to  the  practice 
of  a  sect  that  observes  another  day  as  its  Sabbath.**  And  a  corpo- 
ration may  be  indicted  for  an  offense  against  enactments  of  this 
character.**    Also  persons  who  violate  the  Sunday  laws  by  carrying 

2;  Note:  2  L.B.A.  521.  61  Pac.  397,  50  L.R.A.  783. 

3.  Day  v.  Highland  St.  ,B.  Co.,  136  8.  Mohney  v.  Cook,  26  Pa.  St.  342^ 
Mass.  113,  46  Am.  Rep.  447.  67  Am.  Dec.  419  and  note. 

4.  Wallace  v.  Cannon,  38  Ga.  199,  9.  Powhatan  Steamboat  Co.  v.  Ap- 
95  Am.  Dec.  385  and  note;  Hughes  v.  pomattoz  B.  Co.,  24  How.  247,  16  U. 
Atlanta  Steel  Co.,  136  Ga.  511,  71  S.  S.  (L.  ed.)  682. 

E.  728,  Ann.  Cas.  1912C  394  and  note,  10.  McGrath  v.  Merwin,  112  Mass. 

36  L.R.A.(N.S.)  547  and  note.  467,  17  Am.  Rep.  119. 

5.  Louisville,  etc.,  R.  Co.  v.  Buck,  11.  Scales  v.  State,  47  Ark.  476,  1 
116  Ind.  566, 19  N.  E.  453,  9  A.  S.  E.  S.  W.  769,  58  Am.  Rep.  768  and  note. 
8«3,  2  L.R.A.  520  and  note.  12.  State  v.  Baltimore,  etc.,  R.  Co., 

6.  Note:  2  L.B.A.  521.  '  15  W.  Va.  362,  36  Am.  Rep,  803. 

7.  Kansas  City  v.  Orr,  62  Kan.  61. 
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passengers  on  navigable  waters  along  the  borders  of,  but  between 
points  within,  the  state  are  subject  to  prosecution  in  the  state  courts.** 
But  a  person  who  violates  the  Sunday  laws  by  keeping  open  a  barber 
shop,  while  subject  to  the  penal  provisions  of  a  Sunday  law,  is  not 
indictable  for  maintaining  a  common  nuisance.** 

57.  Pleading  Offense. — In  a  prosecution  for  violation  of  the  Sun- 
day law  it  has  been  held  sufficient  to  name  a  specified  date  without 
stating  that  it  was  Sunday,  in  view  of  the  fact  that  the  court  will 
take  judicial  notice  of  the  fact  that  a  certain  date  was  Sunday.**  On 
the  other  hand  it  has  been  held  that  an  omission  of  the  date  in  a 
complaint  is  not  material  where  it  alleges  that  the  ofiFense  was  com- 
mitted in  a  specified  month  on  the  first  day  of  the  week  commonly 
called  Sunday,**  nor  need  an  indictment  for  keeping  open  a  barber 
shop  on  the  Sabbath  allege  that  it  was  not  a  work  of  necessity  or 
charity,  as  the  court  will  take  judicial  notice  that  the  work  of  a  bar- 
ber is  not  within  the  exceptions  of  the  statute."  And  it  has  also 
been  held  that  an  affidavit  charging  violation  of  a  statute  against 
playing  baseball  On  Sunday  where  an  admittance  fee  is  charged  need 
not  set  out  the  name  of  any  person  paying  such  fee.**  But  where 
the  statute  prohibits  keeping  "open  store"  on  Sunday  it  has  been 
decided  that  an  indictment  is  not  sufficient  which  charges  the  de- 
fendant with  keeping  "open  shop,"  the  words  used  in  charging  the 
offense  not  being  regarded  as  the  equivalent  of  those  employed  in 
the  statute.** 

58.  Only  Liable  for  One  Offense. — ^In  an  eaiiy  English  case  it  was 
declared  by  Lord  Mansfield  that  there  could  only  be  one  offense  on 
the  same  day,  under  a  statute  forbidding  the  exercise  by  a  person 
of  "his  ordinary  calling"  on  the  Lord's  Day.^*  And  this  doctrine 
has  been  followed  in  this  country.  So  under  a  statute  prohibiting 
business  on  Sunday  it  has  been  held  that  there  can  be  but  one  viola- 
tion and  but  one  penalty  inflicted.*  And  in  another  case  it  is  decided 
that  the  proprietor  of  a  theater  who  gives  more  than  one  exhibition 

13.  Dugan  v.  State,  125  Ind.  130,  662,  63  N.  E.  921,  45  L.B.A.  504  and 
25  N.  E.  171,  9  L.R.A.  321  and  note.  note. 

14.  State  T.  Lorry,  7  Baxt.  (Tenn.)  19.  Sparrenberger  v.  State,  53  Ala. 
95,  32  Am.  Rep.  655  and  note.  481.  25  Am.  Rep.  643. 

16.  Topeka  v.   Crawford,  78  Kan.  20.  Priedebom  v.  Com.,  113  Pa.  St. 

583,  96  Pac.  862, 16  Ann.  Cas.  403,  17  242,  6  Atl.  160,  67  Am.  Rep.  464  and 

L.R.A.(N.S.)    1156;    State   v.   Berg-  note. 

feldt,  41  Wash.  234,  83  Pac.  177,  6  Notes:  131  A.  S.  B.  815;  20  L.B.A. 

Ann.  Cas.  979  and  note.  (N.S.)  783;  16  Ann.  Cas.  769. 

16.  Topeka  v.  Crawford,  78  Kan.  1.  Friedebom  v.  Com.,  113  Pa.  St. 
683,  96  Pac.  862,  16  Ann.  Cas.  403,  242,  6  Atl.  160,  57  Am.  Rep.  464  and 
17  L.R.A.(N.S.)  1156  and  note.  note.     See  State  v.  James,  81  S.  C. 

17.  State  V.  Frederick,  45  Ark.  347,  197,  62  S.  E.  214,  128  A.  S.  R.  902 
55  Am.  Rep.  655  and  note.                   >and  note,  16  Ann.  Cas.  277, 18  L.B.A. 

18.  State   V.    Hogreiver,    152   Ind.  (N.S.)  617. 
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on  Sunday  in  violation  of  a  statute  forbidding  places  of  public 
amusement  to  be  open  on  Sunday  cannot  be  punished  for  each  per- 
formance; the  state  can  carve  out  only  one  offense  in  such  a  case.* 
59.  Defenses. — In  a  prosecution  for  violation  of  the  Sunday  law 
it  is  no  defense  that  the  defendant  conscientiously  believes  in  and 
observes  the  seventh  day  of  the  week  as  the  Sabbath."  And  if  a  stat^ 
ute  makes  it  a  misdemeanor  to  run  a  freight  train  after  a  certain 
hour  on  Sunday  morning,  it  is  prima  facie  a  violation  of  the  statute 
to  show  that  such  a  train  was  run  at  a  later  hour  on  that  day ;  and 
if  the  defense  is  that  it  was  necessary  to  run  after  the  hour  fixed,  in 
order  to  preserve  the  health  or  to  save  the  lives  of  the  crew,  or  to 
relie%'e  them  from  severe  suffering,  it  is  incumbent  on  the  defendant 
to  show  that  the  act  was  done  under  the  stress  of  such  necessity.* 

2.  Muckenfuss  v.  State,  55  Tex.  N.  E.  2,  10  Ann.  Cas.  948  and  note; 
Crim.  229,  116  S.  W.  51,  131  A.  S.  R.  State  v.  Weiss,  97  Minn.  125,  105 
813  and  note,  16  Ann.  Cas.  768  and  N.  W.  1127,  7  Ann.  Cas.  932  and 
note,  20  L.B.A.(N.S.)  783  and  note.  note. 

3.  Scales  v.  State,  47  Ark.  476,  1  4.  State  v.  Southern  R.  Co.,  119  N. 
S.  W.  769,  58  Am.  Rep." 768  and  note;  C.  814,  25  S.  E.  862,  56  A,  S.  R.  689 
Com.  V.  Kirshen,  194  Mass.  151,  80  and  note. 
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Bailment  of  slaves,  8 

Contracts,   incapacity   of  slaves  to 
make,  4 

Conveyance  of  slaves,  formalities  re- 
quired, 6 

Crimes  by  and  against  slaves,  10 

Disqualification  of  slaves,  3 

Freedom  — 

Abolition  of  slavoy,  14 
Manumission,  11 

Proceedings  to  obtain  freedom,  13 
Removal  to  free  territory,  13 

Fugitive  slave  laws,  11 

Qifts  of  slaves,  formalities  required, 
6 

Hire  of  slaves,  8 

History  of  slavery  in  United  States, 
2 

Increase  of  slaves,  right  to,  6 

Inheritance  by  slaves,  incapacity,  3 

Legacy  to  slave,  incapacity  to  take,  3 

Manumission,  11 

Master's  rights  and  liabilities,  9 

Offenses  by  and  against  slaves,  10 

Origin  of  slavery  in  United  States,  2 

Owner's  rights  and  liabilities,  9 

Personal  rights  and  liabilities  — 
Master's  rights  and  liabilities,  9 
Offenses  by  and  against  slaves,  10 
Slaves'  rights  and  liabilities,  10 

Property,  inability  of  slaves  to  ac- 
quire by  purchase  or  descent,  3 

Property  in  slaves  — 
Annexation  to  land,  5 
Chattel  property,  5 
Constitutional       recognition       of 

right,  5 
Contracts  of  hire  or  bailment,  8 
Executions,  liability  to,  5  ' 
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Property  in  slaves  —  continued. 

Immovable  property  in  some  JQ- 
risdictions,  5 

Increase,  right  to,  6 

Special  and  peculiar  value,  6 
Sale  of  slaves,  formalities  required, 

6,7 
Slave  trade,  4 
Status  of  slaves,  3 

SLEEPIirO  CAB  OOMFAmES  — 

Accommodations,    see    Service    and 
^     accommodations 
Action    for    breach    of    obligation, 

form,  29 
Assaults  on  passengers,  26,  42 
Assistance  of  passengers,  26 
Awakening  passengers  on  approach 

to  destination.  26 
Baggage,  see  Effects  of  passengers 
Berths,  state  regulation  of  use,  21 
Cars  — 
Entry   by   day   coach    passenger, 
trespass,  20 
Courtesy  to  passengers,  26 
Effects  of  passengers  — 
Burden  of  proof  in  case  of  loss, 

32 
Care  as  affected  by  time  of  day, 

33 
Care,  degree  of,  31 
Contributory   negligence   of   pas- 
senger, 39 
General  rule  of  liability,  30 
Limitation  of  company's  liability, 

39 
Measure  of  damages  for  loss,  41 
Ncglia^ence,  burden  of  proof,  32 
Ownership  of  property  as  ajffect- 
ing  right  to  recover,  40 
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SLEEPING    CAB    COMPANIES  — i 

contintted.  J 

Effects  of  passengers  —  eontitiued. 

Property  in  custody  of  company, 
36 

Property  left  in  car,  36 

Recovery  for  loss,  measure  .of 
company's  liabili^,  37 

Theft,  liability  of  company,  35 
Ejection  of  passengers,  grounds,  28 
Employees,  injuries  to,  liability  of 

railroad  company,  20 
Injuries,    see   Personal   injuries   to 

passengers 
Murder   of   passenger,   liability   of 

company,  43 
Negroes,   separate   accommodations, 

21 
Personal  injuries  to  passengers  — 

Assaults,  42 

Insults  to  passengers,  protection 
against,  26 

Liability  of  company  generally, 
41 

Murder  of  passenger,  43 
Railroads  — 

Duty  to  furnish  sleeping  car  serv- 
ice, 19  ^ 

Exclusive  privilege  to  sleeping 
car  company,  19 

Injuries  to  sleeping  car  em- 
ployees, liability,  20 

Relation  between  sleeping  car 
company  and  railroad  com- 
pany, 19 

Right  to  run  trains  composed  ex- 
clusively of  sleepers,  20 

Sleeping  car  as  part  of  train,  20 
B^ulation,  see  State  regulation  and 

control 
Service  and  accommodations  — 

Action  for  breach  of  obligations, 
form,  29 

Assistance  of  passengers,  26 

Awakening  passengers  on  ap- 
proaching destination,  26 

Conduct  of  passeng^  as  ground 
for  refusal,  24 

Contract  with  passengers,  scope, 
24 

Courtesy  to  passengers,  26 

Duty  to  passengers,  24 

Ejection  of  passengers,  24 

Ejection  of  passengers,  grounds, 
28 

Habits  of  passenger  as  gronnd 
for  refusal,  24 


SLEEPING    CAR    COMPANIES  — 
continued. 
Service      and      accommodations  — 

continued. 
Notifying  passengers  of  approach 

to  destination,  26 
Persons   entitled   to   accommoda- 
tion, 22 
Protection  of  passengers,  26 
Reasonable  rules  and  r^pilations, 

22 
Refusal       of       accommodations, 

grounds,  24 
Refusal       of       accommodations, 

'measure  of  damages,  23 
Right  to  berth  or  seat  to  end  of 

trip,  28 
Sale  of  whole  section  to   single 

person,  22 
Separate  cars  for  negroes,  22 
State  regulation  and  control  — 
Berths,  regulation  of  use,  21 
Separate     cars     for    white    and 

negro  passengers,  21 

SOCIETIES  AlTD  CI,VBS  — 

Actions  — 

Damages  for  wrongful  expulsion, 
61 

Equitable  relief,  71 

Fraudulent  representation,  ap- 
plication of  doctrine,  74 

Jurisdiction,   69 

Objections  for  incapacity  to  sue, 
misnomer  or  misdesmption, 
73 

Parties,  72 

Procedure,  69 
Amendment  of  constitution  or  by- 
laws, 50 
Associations  — 

Definition,  45 

Unincorporated  associations,  na- 
ture, 46 

Voluntary     associations,    nature, 
46 
Badges,  right  to  exclusive  use,  53 . 
By-laws,  see  Constitution  and  by- 
laws 
Clubs  — 

Definition,  46 

Management  of  affairs,  51 

Nature  and  functions,  47 
Committees,  liability  of,  65 
Constitution  and  by-laws  — 

Alteration,  50 

Amendment,  50 
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tinued. 
Constitution     and     by-laws —  con- 
tinued. 
Binding  effect  on  members,  49 
Contract     between     society     and 

members,  48 
.Power  to  adopt,  48 
Repeal,  50 
Contracts  — 
Authority  to  contract,  63 
Personal  liability  of  members,  64 
Definitions  — 
Association,  45 
Association  of  persons,  46 
Club,  46 
Syndicate,  46 
Dissolution  — 
Causes  for  dissolution,  67 
Property    rights    on    dissolution, 
68 
Emblems,  right  to  exclusive  use,  53 
Expulsion  of  members,  55 
Fraudulent  representation,  applica- 
tion of  doctrine,  74 
Insignia,  right  to  exdusiTe  use,  53 
Internal  management,  judicial  inter- 
ference, 58 
Involuntary  associations,  see  Asso- 
ciations 
Judicial   interference  with  internal 

management,  58 
Liabilities  — 
Authority  to  contract,  63 
Civil  liability  of  members  or  of- 

fleera,  67 
Cmnmittees,  liability  of,  65 
Contracts,  63 
Negligence,  66 
OfiScers,  liability  of,  65 
Personal  liability  of  members  on 

contracts,  64 
Torts,  66 
Mandamus  to  oompel  reinstatement, 

61 
Members  — 
Admission,  power  to  compel,  54 
Admission,  power  to  r^r^late,  57 
Constitution  and  by-laws  as  bind- 
ing, 49 
Damages  for  wrongful  expulsion, 

61 
Expulsion,  55  ,         I 

Mandamus   to  compel   reinstate-i 

ment,  61 
Personal  liability  on  contracts,  64) 
'   ;  .BeeoMTBe  to  cml  eouxt8,.&4 


SOCIETIES     AND     CLUBS  — oo»- 

tinued. 
Members  —  continuad. 

Reinstatement,      jurisdiction      of 
civil  courts,  61 

Resignation,  56 

Right  to  membership,  54 

Selection,  power  of,  54 

Suspension,  56 

Withdrawal,  56 
Misnomer,  73 

Name,  right  to  exclusive  use,  53 
N^ligence,  liability  for,  66 
Officers'  liabilities,  65 
Powers,  see  Rights  and  powers 
Property  rights,  52 
Property  rights  on  dissolution,  68 
Remedies  (see  also  Actions)  — 

Exhausting   remedies    within    or- 
g^anization,  59 

Mandamus,  reinstatement  of  mem- 
ber, 61 

Procedure  before  association  tri- 
bunals, 62 

Recourse  to  civil  courts,  58 
Repeal  of  constitution  or  by'laws, 

50 
Resignation  of  members,  56 
Rights  and  powers  — 

Admission  of  members,  57 

Badges,  right  to  exclusive  use,  63 

Disciplinary  powers,  57 

Emblems,  right. to  exclusive  use, 
63 

Expulsion  of  members,  57 

Insignia,  right  to  exclusive  use, 
53 

Management  of  afiEairs,  51 

Name,  right  to  exclusive  use,*  53 

Property  rights,  52 
Suspension  of  members,  56 
Syndicate  defined,  46 
Torts,  liability  for,  66 
Unincorporated     associations,     see 

Associations 
Withdrawal  of  members,  56 


SPECIAI.     OB     I.OOAI.     ASSESS- 
UEMTS  — 

Abutting    property,    see    Property 
subject  to  assessment 

Acquiescence    in    iiiiprovement,    ef- 
fect, 181 
'  Actions,  see  Enforcement  of  -assess- 
ments "  ,-,,:■      I 
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SPECIAL    OB    LOCAL    ASSESS- 
MENTS —  eoutinued. 
Adjaeent    property,    see    Property 

subject  to  asseesment 
Amount    of    assessments    (see   also 
Apportionment       of       assess- 
ments) — 

Benefits   aa   determining  amount, 
130 

Legislative       determination       of 
amount,  129 

Restriction  of  amount,  129 
Apportionment  of  assessments  — 

Apportionment     between     public 
and  property  benefited,  134 

Arbitrary  scheme  as  invalid,  iSZ 

Area  of  property  seized,  137 

Assessments   limited   to    abutting 
property,  135 

Benefits  as  rule  of  apportionment, 
131,  138-144 

Comer  lots,  application  of  front 
foot  rule,  151 

Discretionary    power    of    legisla- 
ture, 131 

Equality,  133 

Expense    in    excess    of    benefits, 
134 

Front  foot  rule,  182,  144-152 

Modes  of  apportionment,  131 

Necessity  for  apportionment,  130 

Norwood  V.  Baker,   decision   ex- 
plained, 148 

Notice  and  hearing  as  to  appor- 
tionment, 162 

Part   of   improvement    made   by 
general  taxation,  134 

Property  owner  making  improve- 
ment at  his  own  expmse,  135 

Subdivision  of  property,  134 

Undivided    traet,    assessment    on 
portion,  134 

Uniformity  required,  133 

Value  of  property  assessed,  136 
Benefits  — 

Abuse  of  discretion  in  determin- 
ing benefits,  141 

Actual  benefits  as  basis  of  sppor- 
tionmeat,  138 

Amount  of  assessment  as  deter^ 
mined  by  benefits,  130 

Apportionment  according  to  ben- 
efits, 131, 138-144 

Assessments  in  ezoess  of  benefits, 
Talidity,  150 

CondnsiveneflB  of  legislative  de- 
terminatJOB,  139 


SPECIAL    OB    LOCAL    ASSESS- 
MENTS —  eontJMiML 

Benefits — oontintui. 
Expense  in  excess  of  ben^ts,  134 
Hearing  on  benefits,  160 
Mode  of  estimating,  131 
Use  of  property  as  test  of  ben- 
efits, 144 
Validity  of  assessment  in  excess 
of  benefits,  142 

Boulevards,  assessments  for,  105 

Bridges,  assessments  to  pay  for  o(m- 
struction,  105 

Cemetery  property  as  subject  to  as- 
sessment, 122,  127,  176 

Charitable    oiganizations,    property 
subject  to  assessment,  121 

Churdi  property  as  subject  to  as- 
sessment, 121 

Cloud  on  title,  invalid  assessment, 
194 

Collectiao,  see  Enforcement  of  as- 
sessments 

Constitutionality  of  assessment  stat- 

ntes  — 

Estoppel    to    attack    statute    as 

against  holders  of  improvement 

bonds,  177 

Theory  of  special  benefits,  90,  95 

Construction  of  statutes,  see  Stat- 
utory provisions 

Comer   lots,   application   of  front 
foot  rale  in  assessing  benefits,  151 

Costs  and  attomcQ^  fees,  liability 
for,  185 

County  property,  see  Property  sub- 
ject to  assessment 

Cmntive  legislation,  94 

Defenses  to  assessment  proeeedings, 
167 

Definitions,  79,  97 

Distinctions  — 
Rates  and  taxes,  82 
Taxes,  82 

Drains,  assessments  for,  106 

Due  process  of  law  in  eoforeing  as- 
sessments, 178 

Enforcement  of  assessments  — 
Aequiesoenoe     in     imptovemeat, 

181      . 
Amount  of  payment,  186 
Corporations,  enf<Hraement  of  as- 
sessment kgainst,  184 
Costs  and  attomeys'  fees,  185 
Defenses,  176 
Daaragatioii  of  eomnoa  lair,  ITS 
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SPECIAL    OR    LOCAL    ASSESS- 
MENTS —  continued. 
Enfonsement      of      asseesmonts  — 
continued. 
Due  process  of  law,  173 
Estoppel  to  attack  validity  of  as- 
sessment, 177 
Failure  to  object  to  proceedings, 

179 
Foreclosure  action,  173 
Interest  in  property  as  affecting 

liability,  175 
Interest,  liability  for,  185 
Judgment,  182 
Lien,  foreclosure,  173 
Life  tenant's  liability,  175 
Method  of  payment,  186 
Notice  to  nonresident  owners,  173 
Payment,  amount,  185 
Penalty,  liability  for,  185 
Personal    liability   of  landowner, 

174 
Remainderman's  liability,  175 
Sale  of  land,  173,  183 
Statutory  proceeding,  172 
Time  of  payment,  186 
Warrant  for  collection,  173 
Equality,  see  Apportionment  of  as- 
sessments 
Equitable     remedies     of     property 

owners,  176 
Estimates  for  improvements,  157 
Estoppel  to  question  assessment  — 
Acquiescence  in  making  improve- 
ment, 181 
Bonds  for  improvement,  effect  of 

sale,  177 
Conduct  of  landowner,  177 
Deed  subject  to  incumbrances,  ef- 
fect of  acceptance,  177 
Failure  to  object  to  proceedings, 

179 
jurisdictional  defects,  177 
IParticipation      in      improvement 

proceedings,  178 
Payment  of  part  of  assessment, 

182 
Signing  petition,  178 
Exemptions  — 

Cemetery  property,  127 
Construction  of  exemption  stat- 
utes, 125 
Contract  with  municipality,  128 
Execution,    effect    of    exemption 
from,  128 


SPECIAL    OR    LOCAL    ASSESS- 
MENTS —  continued. 
Exemptions  —  continued. 
Particular    classes    of    property, 

126-128 
Power  to  exempt,  123 
Property   of  religious,   charitable 
and     educational     institutions, 
127 
Revocation  of  exemption,  123 
Taxation  generally,  effect  of  ex- 
emption from,  124 
Front  foot  rule,  see  Apportionment 

of  assessments 
Hearing,  see  Notice  and  hearing 
Highways,    see    Streets    and    high- 
ways 
History  of  special  assessments,  79 
Illegal  assessments,  right  of  prop- 
erty owner  to  recover,  190 
Improvements     authorizing    assess- 
ments— 
Benefit  to  general  public,  96 
Boulevards,  105 
Bridges,  105 
Certainty  of  benefits,  98 
Cleaning  streets,  101 
Completed  improvements,  100 
Curbing  streets,  100 
Definition,  97 

Determination  as  to  noeessity,  99 
Drains,  106 
Grftding  streets,  100 
Levees,  106 
Lighting  systems,  106 
Local  improvements  defined,  97 
Parkways,  105 

Paving  streets  and  sidewalks,  100 
Rural  hi^ways,  107 
Sewats,  106 
Sidewalks,  100 
Special   benefit   to   property   as-, 

sessed,  95 
Sprinkling  streets,  101 
Street  improvements,  100 
Watermains,  105 
Injunction    to    prevent    departure 

from  plan  of  work,  176 
Interest  on  assessments,  185 
Levees,  assessments  for,  106 
Levy,    see   Enforcement   of   assess- 
ments 
Lien   (see  also  Enforcement  of  as- 
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SPECIAL    OR    LOCAL    ASSESS- 
MENTS —  continued. 

Lien  —  continued. 
Partial  invalidity  of  asseBsment, 

187 
Priority  as  to  taxes  and  between 

successive  assessments,  189 
Priority  generally,  188 

Life  tenant's  liability,  175 

Lighting  systems,  assessments  for, 
106 

Municipal  corporations  — 

Granting  exemption  from  assess- 
ments, 128 
Potrer  to  levy  assessments,  88 

Municipal    propterty,    see   Property 
subject  to  assessment 

National    property,    see    Property 
subject  to  assessment 

Norwood    V.    Baker,    decision    ex- 
plained, 148 

Notice  and  hearing  — 
Benefits,  hearing  on,  160 
Defects  in  notice,  waiver,  167 
Form  of  notice,  166 
Mode  of  apporticmment,  162 
Necessity  for  improvements,  162 
Necessity  of  notice,  159' 
Persons  entitled  to  notioe,  165 
Property  liable,  162 
Serviee  of  notice,  166 
Sufficiency,  163 
Time  of  giving  notice,  16S 
Waiver  of  notice  or  defects  thoe- 
in,  167 

Objeetions    to   assessment   proceed- 
ings, 157 

Origin  of  special  assessments,  70 

Parkways,  assessments  for,  105 

Payment  (see  also  Enforcement  of 
assessments)  — 
Estoppel  to  question  validity,  182 

Personal   liability   for   assessments, 
93,  174 

Plans  for  improvements,  157 

Power  to  levy  assessments-— 
Basis  of  power,  85 
Legislative  power,  86 
Municipalities,   88 

Proceedings  to  assess  property  — 
Commissioner's  reports,  169-170 
Commissioners    to    make    assess- 
ments, 168 
Compliance    with    legal    require- 
ments, 152 


SPECL&L    OB    LOCAL    ASSESS- 
MENTS —  continued. 
Proceedings   to   assess   property  — 
continued. 

Confirmation  of  report,  170 

Contractor's  right  to  compel  new 
assessment,  170 

Defenses,  157 

Estimates  and  plans  for  improve- 
ments, 157 
.    Estoppd  to  deny  validity,  178 

Failure  to  object,  estoppel  to 
deny  validity,  179 

Institution  by  property  owners, 
156 

Manner  of  exercising  municipal 
power,  154 

Notice  and  hearing,  159-168 

Objections,  157 

Participation  as  estoppel  to  deny 
validity,  178 

Persons  authorized  to  make  as- 
sessments, 168 

Beassessment,  170 

Resolution  by  municipality,  neces- 
sity, 154 

Review  of  assessment,  170 

Time  of  making  assessments,  167 

Title  of  municipality  to  property 
improved,  157 

Validity  of  ordinance  or  resolu- 
tion, 155 
Property  subject  to  assessment  (see 
also  Apportionment  of  assess- 
ments) — 

Abutting  property  generally.  111 

Adjacent  property,  113 

Cemetray  property,  122,  176 

Church  property,  121 

Contiguous  property,  113 

County  property,  115 

Determination  of  property  as- 
sessable, 108 

Education,  property  used  for,  116 

Exemption,  123 

Exemption  by  contract  with  mu- 
nicipality, 128 

L^slative  power  to  determine, 
108 

Liability  for  paving  street  into 
sections,  111 

Municipal  boundaries  as  affect- 
ing creation  of  taxing  districts, 
110 

National  property,  113 
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SPECIAL    OR    LOCAL    ASSESS- 
MENTS —  continued. 

Property   subject   to    assessment  — 
continued. 
Notice  and  hearing  as  to  property 

subject,  162 
Property  included  in  district  aft- 
er improvement,  111 
Public  property,  113 
Quasi  public  property,  113 
Railroad  property,  117-120 
Religious  organizations,  property 

of,  121 
School  property,  118 
Special  taxing  districts,  power  to 

create,  108 
State  property,  US 
Street  railroad  property,  120 

Public  property,  see  Property  sub- 
ject to  assessment 

Quasi  public  property,  see  Proper- 
ty subject  to  assessment 

Railroad  property  as  subject  to  as- 
sessment, 117-120 

Reassessment,  170 

Recovery  of  ill^^al  assessment,  190 

Religions     organizations,     property 
subject  to  assessment,  121 

Remainderman's  liability,  175 

Remedies  of  property  owners  — 
Appeal,  195 
Certiorari,  195 
Equitable  relief,  192 
Ezclusiveness   of  statutory  rem- 
edy, 190 
Invalid    assessment   as   cloud  on 

title,  194 
Parties,  195 

Recovery    of    illegal    assessment, 
190 
'  Setting  aside  assessment,  193 
Statutory    remedy    as    exclusive, 

190 
Tender  as  condition  of  relief,  195 

School  property  as  subject  to  as- 
sessment, 116 

Sewers,  assessments  for,  106 

Signing  petition  as  estoppel  to  de- 
ny validity  of  proceeding,  178 

Special   taxing  districts,   power   to 
create,  108 

Sprinkling  streets,  101 

State  property,  see  Property  subject 
to  assessment 

Statutory  provisions  — 
Censtitufibnalfty^^  90 


[SPECIAL    OR    LOCAL    ASSESS- 
MENTS —  continued. 
Statutory  provisions  —  eontimied. 

Construction,  94 

Curative  acts,  94 

Personal  liability  for  assessment, 
93 
Street  railroad  property  as  subject 

to  assessment,  120 
Streets  and  highways  — 

Cleaning  streets,  101 

Curbing,  100 

Grading,  100 

Highway  construetion,  100 

Improvements  generally,  100 

Maintenan<»     guaranty     in     im- 
provement contract,  effect,  104 

Paving,  100 

Paving  street  into  sections,  prop- 
erty liable.  111 

Repairing     and     reconstruction, 
102-104 

Bnral  highways,  assessments  for, 
107 

Sprinkling,  101 
Taxes  distinguished,  82 
Taxing  districts,   power  to  create, 

108 
Theory  of  special  assessments,  79 
Time  of  making  assessments,  167 
Uniformity,  see  Apportionment  of 

assessments 
Validity  of  statutes,  see  Statutory 

provisions 
Value,    see    Apportionment    of   as- 
sessments 
Water  mains,  assessmraits  for,  105    ■ 

SPECIFIG  PEBFOBMANOE  — 

Abatement  for  partial  inability  to 
perform,  249 

Absence,  see  Laches 

Accident  as  ground  for  reformation, 
342 

Adequate  remedy  at  law,  see  Inade- 
quacy of  remedy  at  law 

Adoption  agreements,  right  to  spe- 
cific performance,  312 

Amendment  of  pleadings,  334 

Answers,  334 

Antenuptial  agreements,  see  Mar- 
ried woBien 

Arbitration  agceements  and 
awards  — 

'    Awards,  specific  #nfor«ement,  302 
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SPECIFIC  PBEFORMANCB  — co«- 
tinued. 

Arbitration  agreement*  and  awards 
—  continued. 
Enforcement       of       arbitration 

agreements  generally,  300 
Leases      containing     arbitration 

clauses,  302 
Part  performance,  efiect,  301 

Assignees  as  parties,  328 

Attorney's  fee  in  divorce  proceed- 
ings, share  in  recovery,  211 

Auctions,     contracts     to     restrain 
bidding,  213 

Awards,     see    Arbitration    agree- 
ments and  awards  . 

Bill,  see  Pleading 

Borrowing  money,  contract  as  not 
enforceable,  231 

Breach    of    contract,    power    dis- 
tinguished from  right,  205 

Building  contracts  — 
Damages  as  adequate  remedy  for 

breach,  281 
Exceptions  to  rule  against  spe- 
cific performance,  281 
Incapacity  of  court  to  superin- 
tend performance,  281 
Party  wall  agreements,  282 
Retaining  waU  agreements,  282 
Right    to    specific    performance, 
280 

Building  restrictions,  see  Covenants 

Burden  of  proof,  335 

Certainty  of  contract  — 
Degree  of  certainty,  220 
Matters  which  must  be  certain, 

219 
Necessity  of  certainty,  218 

Chattel  mortgages,  agreements  to 
execute,  295 

Children,  enforcement  of  contract 
to  provide  for,  312 

Clean  hands  as  essential  to  relief, 
223 

Compensation  for  improvements,  346 

Complaint,  see  Pleading 

Concealment    by   plaintiff    as    de- 
fense, 243 

Confidential  relationship  as  ezens- 
ing  delay  in  suing,  252 

Consideration  of  contract  — 
Adequacy,  208 
Necessity,  207 

Contempt,  proceedings   to   enforce 
specific  performance,  204  ' 


SPECIFIC  PERFORMANCE  — «m- 

tinued. 
Contract  (see  also  Impossibility  of 
performance;  Vendor  and  pur- 
chaser) — 

Borrowing  money,  231 

Certainty,  218-221 

Consideration,  necessity,  207 

Contingent   fee  in   divorce   pro- 
ceedings, 211 

Continuing  con:;racts,  226 

Executed  contracts  as  enforce- 
able specifically,  235 

Existence  as  essential  to  relief, 
206 

Fairness,  221 

Illegality  of  contract,  210 

Justice  as  essential,  221 

Multifarious  contracts,  226 

Particular  contracts  enforceable, 
see  the  various  heads  in  this 
index 

Perpetuities,  violation  of  rule 
against,  212 

Public  policy  as  affecting  remedy, 
2U 

Public  service  improperly  af- 
fected by  contract,  23.3 

Reasonableness  as  essential,  221 

Rescission  compared  with  specific 
performance,  204 

Restraint  of  competitive  bidding, 
213 

Right  to  break  contract,  205 

Security,  contract  to  give  as  not 
enforceable,  231 

Separation  agreements  between 
husband  and  wife,  211 

Spirit  of  contract  violated  by 
specific  performance,  224 

Time  as  essence,  255 

Unconscionable  bai^gains  not  en- 
forceable, 222 

Unilateral  contracts  as  enfozve- 
able  specifically,  235 

Wagering  contracts,  212 
Contracts  enforceable,  see  the  vaiv 

ons  heads  in  this  index 
C<mtracts   involving   services   and 
skill  — 

Enforceability  generally,  303 

Negative  covenants,  enforcement, 
305 

Services  by  plaintiff  306 
Corporations  — 

Agreements  as  to  wiporate 
bonds,  299 
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SPECIFIC  PEKFOBMANCE  — oofi- 

tinned. 
Cmrporatioiu  —  eomtiitmwd. 

Contracts  to  buy  ox  sell  stock, 
298-299 
Cotenancy,  contract  made  by  one 

cotenant,  329 
Covenants  — 

Building  restriotioBs,  287 

Enforcement  generally,  286 

Persons  entit.ed  to  relief,  287 

Restrictive   covenants   in   deeds, 
286 

Snbseqnent  owners  as  boond  by 
covenant,  287 
Damages  — 

Absence  of  adequate  measure,  232 

Additional  relief  by  way  of  dam- 
ages, 347 

Adequacy  of  remedy,  229 

Compensation  for  improvemeate, 
346 

Liquidated    damages,    effect    on 
stipulation,  230 

Substitute  for  speeifie  perform- 
ance, 345 
Deception  as  defense,  243 
Decree  — 

Breach  of  duty  as  effect  of  de- 
cree, 244 

Conditional  decrees,  344 

Equitabieness  as  essential,  223 

Form  generally,  343 

KonenCorceabiUty  as  ground  for 
denying  relief,  227 

Provision  as  to  form  and  execu- 
tion of  deed,  346 
Deeds,  see  Covenants 
Defenses  — 

Breach  of  daty  as  effect  of  de- 
cree, 244 

Concealment  by  plaintiff,  243 

Deception,  243 

Duress,  240 

Fraud,  239 

Ignorance  and  illiteracy,  240 

^possibility     of     performance, 
245-260 

Laches  on  part  of  idaintifl,  260- 
258 

Misrepresentation,  243 

Misrepresentations    by    plaintiff, 
273 

Mistake,  341,  273 

Mntnality  of  oMigation,  want  of, 
232-239 


SPECIFIC  PEBFOBMANCE  — c<w- 
tirmed. 

Defenses  —  eoHtiimed, 
Oppression,  240 
OVerreaching  by  plaintiff,  240 
Public  policy  violated  by  decree, 

244 
Waiver,  244 

Demurrer,  333 

Destruction  of  subject  matter   of 
contract,  246 

Discretion  of  court  — 

Equitabieness  of  decree,  223 
Fairness  as  test  of  exercise,  217 
Fairness  of  contract,  221 
Hardship  of  case,  224 
Judicial  discretion,  215-216 
Necessity  of  supervision  by  court, 

226 
Nonenforeeability  of  decree,  227 
Option  of  one  party  as  to  per- 
formance, 227 
Specific  performance  not  matter 

of  right,  214 
Wisdom    of    barg^ns    not    eon- 
dd^red,  224 

Distinguished     from     other     rem- 
edies— 
Enforcement  of  tmsts,  204 
Injunction,  203 

Ditches,     enforcement    of    agree- 
ment to  construct,  283 

Divorce,  contingent  attorney's  fee 
as  against  public  policy,  211 

Drains,  enforcement  of  agreement 
to  construct,  283 

Duress  as  defense,  240 

Ejectment  to  enforce  speeifie  per- 
formance, 204 

Election  of  remedies,  206 

Elements  controlling  discretion,  see 
Discretion  of  court 

Equity,  see  jurisdiction 

Essentials  to  relief  — 
Adequate  remedy  at  law,  absence 

of,  228-232 
Certainty  of  contract,  218-221 
Clean  hands  of  plaintiff,  223 
Elements  controlling  ehaneellor's 

discretion,  214 
Enforceability  of  deeree,  227 
Existence  of  legal  contract,  206 
Fairness  of  contract,  221-222 
Good  eonscience,  224 
Hardship  as  gioond  foi  denying 
relief,  224 
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SPECIFIC  PERFORMANCE  — cofi- 
Hnued. 

Essentials  to  relief  —  continued. 
Inadequacy   of   remedy   at   law, 

22S-232 
Mutuality  of  obligation,  227,  232- 

239 
Possibility  of  performance,  245- 

260 
Reasonableness  of  contract,  221- 

222 
Substantial      justice      requiring 
remedy,  224 

Estoppel  as  affecting  right  to  re- 
lief, 253 

Evidence  — 

Burden  of  proof,  335 
Clearness  of  proof,  337 
Degree  of  proof,  338 
Parol  evidence  to  show  part  per- 
formance, 339 
Performance,  proof  of,  336 
Readiness  to  perform,  proof  of, 

336 
Variance,  337 

Exchange  of  real  estate,  application 
of  doctrine  of  part  performance, 
268 

Execution  of  contract  by  one  party, 
mutuality  of  obligation,  235 

Executors  and  administrators  as 
proper  parties,  326 

Fairness  of  contract,  217,  221 

Family  agreements,  right  to  spe- 
cific performance,  313 

Fire  destroying  subject  matter  of 
contract,  246 

Forfeitures,  enforcement,  343 

Form  of  relief,  see  Relief 

Fraud  (see  also  Vendor  and  pur- 
chaser) — 
Defense  to  specific  performance, 

239 
Ground  for  reformation,  342 

Gas  — 
Contract  to  make  gas  lease,  285 
Contract  to  supply,  283-285 

Good  conscience  as  essential  to  re- 
lief, 224 

Hardship  as  ground  for  denying  re- 
lief, 217,  224 

Heirlooms,  contracts  relating  to, 
294 

Heirs  as  proper  parties,  326 

Homestead;  agreements  relating  to, 
286  .;        ■ 


SPECIFIC  PERPOEMANCB  — «M». 

tinued. 
Husband  and  wifs  (see  also  Mar- 
ried women)  — 
Separation  agreements  as  against 
public  policy,  211 
Ignorance  as  defense,  240 
lUiteracy  as  defense,  240 
Illness  as  excusing  delay  in  suing, 

252 
Impossibility  of  performance  — 
Abatement  for  partial  inability  to 

perform,  249 
Conveyance  of  entire  title,  248 
Conveyance  of  title  generally,  245 
Destruction  of  subject  matter  by 

fire,  246 
Partial  impossibility,  247 
Title  acquired  by  defendant  after 
filing  of  bUl,  246 
Improvements  —    - 
Compensation  for,  346 
Effect  of  making,  264 
Inability  of  defendant  to  perform, 
see  Impossibility  of  performanee 
Inadequacy  of  remedy  at  law  — 
Basis  of  equitable  relief,  228 
Borrowing  money,  contract  for, 

231 
Damages,   absence   of  adequate 

measure,  232 
Damages  as  inadequate  remedy, 

229 
Ground  for  specific  performance, 

228 
Insolvency    as    defeating    legal 

remedy,  231 
Liquidated  damages,  provisimi  in 

contract,  230 
Penalty  stipulated  for  in  eontracc, 

230 
Pleading,  necessity,  332 
Real  estate,  contracts  for  sale  of, 

271 
Security,  contract  to  g^ve,  231 
'    Incumbrances,  see  Vendor  and  pur- 
j        ehaser 

Indemnity  contracts,  297 
Infancy  as  excusing  delay  in  suing, 
;       252  ■ 

Infants,        specific       performanee 
against,  234 
I     Injunction  distinguished  from  spe- 
I        cific  performance,  ^3 
I    lujunetive  re^ef,  339 
'    In  personam  proceeditig,  322 
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SPECIFIC  PEHTORMANCB  —  «m- 

tinued. 
Insanity  as  ezenBing  delay  in  suing, 

252 
Insolvency,  of  promisor,  remedy  at 

law  inadequate,  231 
Insurance  agreements,  296 
Inventions,   contracts    relating   to, 

295 
Judicial  sates,  ocmtraeta  to  restrain 

bidding:,  213 
Jurisdiction — 

Equity  jurisdiction,  322 

In  personam  proeaeding,  320 

Probate  courts,  statutoi^  juris- 
diction 322 

Real  estate  located  beyond  juris- 
diction, 324 

Beal.  estate  within  jurisdiction, 
323 
Justice  of  eontraot  as  essential,  221 
Laches  — 

Absence  of  adverse  party  as  ex- 
cusing delay,  252 

Absence  of  plaintiff  as  excuse 
for  delay,  252 

Change  in  circumstances,  253 

Change  in  value,  254 

Character  of  property  as  affect- 
ing question,  252 

Confidential  relationship  be- 
tween parties  as  excusing  de- 
lay, 252 

Defect  in  title  as  excusing  de- 
lay, 252 

Delay  amounting  to  lachefa,  256 

Delay  in  bringing  suit,  251 

Delay  in  performance  by  plain- 
tiff, 251 

Duration  of  delay,  256  < 

Factors  involved,  252 

Ground  for  denying  equitable 
relief  generally,  250 

ninesa  of  plaintiff  as  ezeusing 
delay,  252 

Infancy  of  plaintiff  as  excusing 
delay,  252 

Insanity  of  plaintiff  as  excusing 
delay,  252 

Statute  of  limitations,  applicabil- 
ity, 266 

Time  as  essence  of  contract,  255 

Time  of  delay,  256 

What  constitutes  laches  general- 
ly, 252 


SPECIFIC  PEBFOBMANCB  — con- 

tinued. 
Land   coDtsaota,   see  Vendor   and 

purchaser 
Landlord  and  tenant,  see  Leases 
Leases  — 

Agreements  to  make,  283-285 

Arbitration  clauses  in,  302 
Licenses,  part  performance  of  con- 
tracts creating,  269 
Liens,  see  Vendor  and  purchaser 
Limitation  of  actions,  applicability 

of  statute,  256 
Mandamus  to  enforce  specific  per- 
formance, 204 
Marriage  as  part  performance,  266 
Married  women   (see  also  Vendor 
and  purchaser)  — 

Antenuptial  agreements,  enforce- 
ment generally,  314 

Antenuptial     agreements     made 
orally,  316 

Contracts  between  husband  and 
wife,  320 

Enforceability    of    contracts    of 
married  women.    316 

Husband's  liability  on  contracts 
involving  wife's  property,  316 

Right  of  married  woman  to  en- 
force contract,  320 

Spe<iifie  performance  against,  234 
Mining  leases,  agreement  to  make, 
.  285 
Misrepresentation  as  defense,  243, 

273 
Mistake  — 

Defense  to  specific  performance, 
2£L,  273 

Ground  for  reformation,  342 
Money,  neeessity  of  making  tender, 

321 
Mortgages,  agreements  to  execute, 

288 
Multifarious  contracts,  right  to  en- 
forcement, 226 
Municipality  as  plaintiff,  329 
Mutuality  of  obligation  — 

Disability  as  affecting  mutuality, 
234 

Essential  to  relief,  227 

Executed  contracts,  236 

Infant  as  promisor,  234 

Married  woman  as  promisor,  234 

Necessity,  232 

Options,  235 
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SPECIFIC  PEEFORMANCB  — am- 

titiiued. 
Mutuality  of  obligation  —  oontmmed. 

Time  when  mutuality  moat  exiat, 
234 

Unilateral  contraets,  236 
Nature  of  relief,  see  Belief 
Nature  of  remedy,  202 
Oil  leases,  agreement  to  make,  286 
Oppression  as  defense,  240 
C^tiomal  performance  by  one  party, 

227 
Options  — 

Leases  containing  options,  238 

Mutuality,  235 

Beal  estate  transactions,  237 

Time  of  exercising,  237 
Overreaching    by   plaintiff   as   de- 
fense, 240 
Parties  — 

Assignees,  328 

Conflicting  purchasers,  327 

Cotenants,  329 

Heirs,  326 

Municipal  corporations,  329 

Necessary  and  proper  parties,  325 

Nonjoinder  of  necessary  parties, 
effect,  325 

Partners,  329 

Personal  representatives,  326 

Principal  and  agent,  328 

States,  329 

Subvendees,  327 

Undisclosed  principal,  328 
Partnership  agreement,  specific  en- 
forcement, 329 
Part      performance       (see       also 
Wills)  — 

Acts  constituting  part  perform- 
ance, 260 

Easements,     eontraots     cineating 
269 

Effect  generally,  258 

Exchange  of  realty,  ^plication 
of  doctrine,  268 

Improvements,  effect,  264 

Licenses,  contracts  creating,  269 

Marriage,  266 

Parol  evidence,  339 

Payment  of  purchase  money,  267 

Possession  as  part  performance, 
261-264 

Services,  268 

What  constitutes  part  perform- 
ance, 260 


SPECIFIC  PEBFOBMANCE- 

tinued. 
Party  wall  agmemsnts,  ligbt  to  Bp»- 

cifie  performance,  282 
Patents,  contracts  relating  to,  295 
Payment  of  purehase  money  as  part 

perf  onnanoe,  267 
Penalties  — 

Enforconent,  343 

Stipulation  in  contract  as  ade^ 
quate  remedy,  230 
Performance  (see  also  Impossibil- 
ity of  performance;  Part  per- 
f<nmanee)  — 

Proof  of  perf  ormanee,  336 
Perpetuities,     violation     of     rale 

against,  ^2 
Personal  property  — 

Chattel  mortgages,  agreements  to 
execute,  2d5 

Coiponte  stock,  agreements  re- 
lating to;  298 

Enforeement  of  contraets  relating 
to  personalty,  293 

Heirlooms,  contracts  relating  to, 
294 

Inaorance  i^reements,  296 

Inventions,  contracts  relating  to> 
296 

Patents,    contiraots    rdating    t», 
296 

Sentimental  value  as  grornnd  for 
specific  performance,  294 

Ships,  contracts  relating  to  in- 
terests in,  295 

Unique  value  as  ground  for  spe- 
cific performance,  294 

Vessels,  eontraets  relating  to  in- 
terests in,  295 
Personal  representatives  as  proper 

parties,  326 
Petition,  see  Pleading 
Pleading  — 

Amendments,  334 

Answer,  334 

Bill,  lequiaitM  generally,  330 

Complaint,    Tequisites    generally 
330 

Demurrer,  333 

Inadequacy   of   remedy   at   law, 
necessity  of  averment,  332 

Offer  to  perform  in  bill,. 331 

Performance,  necessity  ■  of  aver- 
ment, 331 

Petition,  requisites  generally,  330 
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SPECmc  PERFORMANCE  — eon- 
tinued. 

Pleading  —  continued. 
Plea,  334 
Prayer  tmt  relief,  333 

Pleas,  334 

Possession,  see  Part  performance 

Possibility    of    performanoe,     sea 
Impossibility  of  performance 

Prayer  for  relief,  333 

Preliminary  injunction,  340 

Principal  or  agent  as  proper  party, 
328 

Procedure  — 
Evidence,  336 

Form  and  nature  of  relief,  339 
Jurisdiction,  322 
Parties,  325 
Pleading,  330 
Proof,  335 

Relief,  form  and  nature,  339 
Tender  as  prerequisite  to  suit, 

321 
Variance,  337 

Proof,  see  Evidence 

Public  policy  — 
Remedy  as  affected  by,  211 
Violation  tis  defense,  244 

Public  service,  contracts  improper- 
ly affecting  213 

Purchase  money,  payment  as  part 
performance,  287 

Railroads  — 

Crossings,  agreements  as  to,  292 
Enforcement  of  construction  con- 
tracts generally,  28$ 
Establishment   and   maintenance 
of  general  ofSees  and  shops,  291 
Free  passes,  contracts  to  issue, 

201 
Location  of  stations,  290 
Location  of  tracks  and  routes, 

280 
Private  ways  and  crossings,  290 
Service  ag  .'ements,  293 
Tonnage  agreements,  293 
Use   of   tracks,   agreements   be- 
tween railroads,  292 

Readiness  to  perform,  proof  of,  336 

Real  estate   (see  also  Vendor  and 
purchaser)  — 
Oif ts  of  land  as  enforceable,  279 
Possession    taken    and   improve- 
ments made  in  reliance  on  gift, 
279 


SPECIFIC  PERFORMANCE  —  eon- 
ttnued. 

Real  estate— tfOMtwMttfd. 

Situs    as    affecting   jurisdiction, 
323 

Reasonableness  of  contract  as  es- 
sential, 221 

Reformation  — 
Accident  as  ground  for  reforma- 
tion, 342 
Fraud   as  ground   for  reforma- 
tion, 342 
Incident  to  specific  performance, 

generally,  341 
Mistake  as  ground  for  reforma- 
tion, 342 

Relief  — 
Completeness  of  relief,  341 
Damages  as  relief,  346 
Decree,  343-345 
Forfeitures,  enforcement,  343 
Injunctions  generally,  339 
Penalties,  et^orcement,  343 
Preliminary  injunction,  340 
Reformation  incident  to  8i>eeiAo 
performance,  341 

Remedy  at  law,  see  Inadequacy  of 
remedy  at  law 

Rescission  compared  with  specific 
performance,  204-206 

Right  to  break  contracts,  205 

Right  to  specific  performance,  214 

Sales     (see    also    Personal    prop- 
erty) — 
Enforcement    of    sale    contracts 
generally,  293 

Security,    contract    to   give  as  not 
enforceable,  231 

Services,    see    Contracts   involving 
services  and  skill 

Services  as  part  performance,  266 

Ships,  contracts  relating  to  inter- 
ests in,  296 

Skill,  see  Contracts  involving  serv- 
ices and  skill 

Spirit  of  contract  violated  by  en- 
forcement, 224 

State  as  plaintiff,  329 

Statute  of  frauds  (see  also  Vendor 
and  purchaser)  — 
Gifts  of  land,  279 

Statute  of  limitations,  applicability, 
256 

Stock,  see  Corporations 

Substantial  justice  as  essential  to 
relief,  224 
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SPECIFIC  PEEFOBMANCE  — «<>»»- 
tinned. 
Tender  — 
Deed,  331 
Money,  321 
Time  as  essence  of  contract,  256 
Trustees,  breach  of  trust  as  effect 

of  decree,  244 
Unconscionable    bargains   not    en- 
forceable, 222 
Unilateral  contracts  as  enforceable 

specifically,  235 
Variance,  337 
Vendor  and  purchaser  — 
Adequacy  of  remedy  at  law,  27!^ 
Clear   title,  right  of  purchaser, 

274 
Documentary  title,  necessity,  276 
Doubtful  title,  effect,  274-279 
Fraud    making    defective    title, 

278 
Incumbrances  on  property  as  de- 
feating right  of  actioft,  277 
Liens  on  property  as  defeating 

right  of  action,  277 
Misrepresentations    as    defense^ 

273 
Mistake  as  defense,  273 
Bight    to    specific    performance 

generally,  270 
Tender  of  deed,  necessity,  321 
Test  of  sufficiency  of  title,  275 
Vendor's  right  of  enforcement, 

272 
Wife  of  grantor  refusing  1;o  join 
in  conveyance,  effect,  317-319 
Vessels,  contracts  relating  to  inter- 
ests in,  295 
Wagering  contracts  as  against  pub- 
lic policy,  212 
Waiver  of  defenses,  244 
Walls,  see  Building  contracts  > 

Water,  contract  to  supply,  283 
Wills  — 
Agreements  to  make  wills  gener- 
ally, 306 
Certainty  of  terms  of  agreement, 

310 
Enforcement    of    agreement    to 
make     will     after     testator's 
death,  311 
Oral  agreements  as  to  wills,  307 
Part  performance  of  agreement 

to  make  will,  307 
Relationship    of    parties,    effect, 
309 


SPECIFIC  PEEFOBMANCa  — < 

tinued. 
Wills  —  eontinued. 

Services  as  part  performance  of 

agreement  to  make  will,  307 
Support  as  part  performance  of 
agreement  to  make  wiU,  307 
Wisdom  of  bargains  of  oompetent 
persons,  224 

SFEHDTHBIFTS      AITD      HABIT- 
VAh  DBXmKARDS  — 

Bankruptcy  of  beneficiary  in  spend- 
thrift trust,  effect,  358 

Definitions  — 

Habitual  drunkards,  359 
Spendthrift  trust,  351 

Guardianship  of  spendthrifts  — 
Appointment  of  guardian,  349 
Powers  and  duties  of  guardian, 
350 

Habitual  drunkards  — 

Compulsory  commitment,  362 
Definition,  359 

Inquisition  and  effect  thereof,  361 
Status  before  inquisition,  360 
Use  of  public  money  for  treat- 
ment, 364 

Insolvency  of  beneficiary  in  spend- 
thrift trust,  effect,  358 

Spendthrift  trusts  — 
American  doctrine,  351 
Bankruptcy  of  beneficiary,  358 
Definition,  351 
English  doctrine,  351 
Insolvency  of  beneficiary,  358 
Intension  of  donor  or  testator, 

expression  of,  357 
Prerequisites     to     creation     of 

trusts,  356 
Statutory  provisions,  354 
Trust  for  benefit  of  donor,. 355 

STATES  — 

Actions  — 
Action  against  officers  ns  action 

against  state,  413 
Actions  against  state  authorized 

by  statute,  416 
Costs,  liability  of  state,  418 
Defenses,  410 
Ejectment    as    maintainable    by 

state,  409 
Evidence,  411 
Execution  against  state,  418 
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STATES  —  eontinued. 
Actions  —  continued. 
iiiXcmption  of   state   from   snit, 
effect  as  impairing  obligation, 
4U6 
Governor,  action  in  name  of,  409 
Immunity  of  state  from  suit,  412 
Judgment  against  state,  418 
Aioiiey  had  and  received,  right  of 

state  to  maintain,  409 
Kame  in  which  action  brought, 

409 
Restraining  enforcement  of  un- 
constitutional statutes,  414 
Right  of  state  to  sue,  408 
Set-off  and  counterclaim  against 

state,  41r 
Statute   of  limitations,   applica- 
tion to  suit,  417 
Statutory    liability   of   state   to 

suit,  416 
Summons  and  process,  417 
Taxes,  recovery,  409 
Waiver  of  immunity  from  suit, 
416 
Admission  of  states  to  Union,  370 
Agreements  between  states,  consti- 
tutional restriction,  372 
Appropriations  — 
Bounties     for     killing     noxious 

animals,  400 
Bounties  to  soldiers,  policemen, 

etc.,  400 
Calamities,  relief  from,  401 
Certainty  and  amount,  396 
Charitable  purposes,  400 
Constitutional  provisions  as  to  in- 
debtedness, eSect,  397 
Contractual    element   of  -appro- 
priation, 397    • 
Definition,  396 
Destitute   children,  care  of,   as 

public  purpose,  401 
Discretion  of  legislature,  399 
Drunkards,  treatment  at  public 

expense,  401 
Exceeding   revenue   in  treasury, 

397 
Existence  of  funds  as  essential, 

396 
Expenses  of  government,  403 
Fairs  and  exhibitions,  400-401 
Form  of  appropriation  bills,  397 
Form  of  words,  396 
Gifts  to  individuals  or  corpora- 
tions, validity,  400 
R.  C.  L.  Vol.  XXV.— 93. 


STATES  —  continued. 
Appropriations  —  continued. 

Home  for  aged  women  as  publie 

purpose,  401 
Industrial    enterprises,    aid    of, 

401-402 
Inebriates,   treatment   at   publie 

expense,  401 
Internal  improvements,  401 
Legislative  power,  395 
Limitations   as   to   indebtedness, 

effect,  397 
Local  or  private  purposes,  400 
Mode  of  making,  395 
Moral  obligations  of  state,  402 
Municipalities,  relief  from  effeot 

of  calamities,  401 
Necessity  not  essential,  399 
Necessity  to  draw  money  from 

treasury,  395 
Park  as  public  purpose,  401 
Partial     invalidity     of     statute, 

effect,  397 
Passage    of   appropriation    bills, 

397 
Pensions  to  school  teachers,  401 
Public  or  private  purpose,  solu- 
tion of  doubt,  399 
Public  purpose  as  essential,  398- 

399 
Public  school  system  as  public 

purpose,  400 
Purposes     justifying     approria- 

tions  generally,  398-401 
Religious    or    sectarian    schools, 

401 
Salaries  of  officers,  403 
Transactions  not  constituting  ap- 
propriations, 397 
Arrest,  see  Legislature 
Assembly,  see  Legislature 
Assets,  see  Fiscal  management 
Assumpsit,  see  Money  had  and  re- 
ceived 
Attainder,    constitutional    {nrohibi- 

tion,  379 
Auditing  of  claims  against  state, 

396 
Auditor,  powers  and  duties,  387 
Bailee,  liability  of  state  as,  406 
Banks  of  issue,  power  to  create,  394 
Bills    of    attainder,    constitutional 

prohibition^  379 
Bills  of  credit,  emission  by  state, 
394 
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STATES  —  continued. 
Bonds  and  securities  — 

Assignment  of  treasury  warrants, 

404-405 
Interest,  liability  of  state  for,  405 
Issuance  and  sale  of  bonds,  403 
Negotiability,  404 
Payment.  406 
Sinking  fund,  405 
Boundaries  — 
Agreemente  fixing,  372,  373 
Change  in  channd  of  river,  376 
Congress,    power    to    alter    stAte 

boundary,  373 
Establishment,  373 
Jurisdiction  to  establish,  373 
Lakes  as  boundaries,  375 
Power  to  establish,  373 
Procedure  to  establish,  373 
Rivers  as  boundaries,  376 
Sovereign  power  to  establish,  373 
Waters  as  boundaries,  375 
Bounties,  validity  of  appropriations 

for,  400 
Calamities,   appropriations   for   re- 
lief from,  401 
Charities,     validity     of     apropria- 

tions  for,  400 
Claims,  see  Appropriations;  Fiscal 

management;  Property 
Committees,  see  Leg^islatnre 
Compacts  between   states,  constitu- 
tional prohibition,  372 
Confederate  states,  see  Secession 
Constitutional  meaning  of  state,  369 
Contempt,  power  of  legislature  to 

punish,  381 
Contracts  — 
Acceptance  of  bid  as  creating  con- 
tract,  394 
Appropriation  as  contract,  397 
Breach   of   contract,   liability   of 

state,  406 
Cancellation,    power    of    officers, 

394 
Competitive  bids,  393. 
Compliance  with  constitutional  re- 
quirements,  394 
Discretion  of  officers  and  boards, 

393 
Distinguished   from  contracts   of 

individuals,  392 
Enforceability,  392 
How  made,  393 

Intention  of  state  in  making  con- 
tract, 392 


STATES  —  continited. 
Contracts  —  continued. 
Legislative  power,  393 
Liability  of  state  on  contract,  392 
Mandamus  to  compel  award,  393 
Mode  of  making,  393 
Sovereignty    waived    by    making 

contract,  392 
Statute  as  contract,  393 
Costs,  liability  of  state,  418 
Debts     (see    also    Appropriations; 
Bonds     and     securities;     Con- 
tracts;     Fiscal     management; 
Liabilities)  — 
Appropriation   by    legislature  as 

essential  to  payment,  392 
Liability  of  state/»392 
Moral  obligations,  402 
Restriction  as  to  incurring  debts, 
396 
Definitions  — 

Appropriations,  396 

State,  369 
Works  of  internal  improvonent, 
401 
Del^ation  of  legislatiTe  powers,  383 
Destitute  children,   validity  of  ap- 
propriations for,  401 
Division  of  state,  apportionment  of 

public  debt,  372 
Drunkards,   validity  of  appropria- 
tions for  treatment,  401 
Ejectment,  right  of  state  to  main- 
tain, 409 
Evidence  in  actions  by  state,  411 
Execution  against  state,  418 
Exhibitions,'  validity  of  appropria- 
tions for  400-401 
Expenses  of  government,  appropria- 
tions, 403 
Fairs,    validity    of    appropriations 

for,  400-401 
Fiscal  management  — 
Appropriations,  395-403 
Auditing  of  claims  against  state, 

395 
Banks  of  issue,  power  to  create, 

394 
Bills  of  credit,  emission  by  state, 

394 
Bonds  and  securities,  403-406 
Claims  against  state,  presentation 

and  auditing,  395 
Currency  of  state,  394 
Legal  tender,  power  to  make,  394 
Loan  of  credit,  394 
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STATES  —  eonUnued, 
Fiscal  management  —  eontinued. 
Money,  power  of  state  to  issue, 

394 
Presentation    of    claims    against 
state,  395 
Gifts,  power  of  state  to  make,  400 
Homes  for  aged  women,  validity  of 

appropriation  for,  401 
House  of  Representatives,  see  Leg- 
islature 
Immunity  from  suit,  412 
Impeachment,  proceedings  by  legis- 
lature, 381 
Improvements,    validity    of   appro- 
priations for,  401 
Industrial    enterprises,    appropria- 
tions in  aid  of,  401-402 
Inebriates,    validity    of   appropria^ 

tions  for  treatment,  401 
Injunction   against  enforcement  of 

unconstitutional   statutes,  414 
Journals,  see  Legislature 
Judgment  against  state,  418 
Jurisdiction  — 

Ag^reements      fixing     jurisdiction 

over  boundary  waters,  372 
Concurrent       jurisdiction       over 

boundary  waters,  376 
Jurisdiction    over   boundary    wa^ 
ters  fixed  by  agreement,  372 
Lakes  as  boundaries,  375 
Legal    tender,    power    of    state    to 

make,  394 
Legislature    (see    also    Appropria- 
tions) — 
Adjournment  of  session,  382 
Arrest   of  members,  duration  of 

privilege  from,  379 
Assembly,  power  to  organize,  378 
Attainder,  effect  of  expulsion  of 

member,  379 
Attendance  of  members,  power  to 

compel,  379 
•  Bicameral   organization,  378 
Committees,  powers  of,  384 
Constitutent  bodies,  378 
Delegation  of  powers,  383 
Election    of   members,   power   to 

determine,  378 
Enactments,    journal    entry    role 

and  enrolled  bill  rule,  380 
Expulsion  of  members,  379 
Extra  sessions,  382 
House  of  representatives,  power 
to  organize,  378 


STATES  —  (xmtmued. 
L^rislatnre  —  oontitmed. 
Impeaehment  proceedingB,  381 
Inherent  powers,  383 
Journals  as  evidence  to  impeach 

bills,  380 
Journals  as  public  records,  380 
Journals,  duty  to  keep,  380 
Members,  compelling  attendance, 

379 
Members,    duration    of    privilege 

from  arrest,  379 
Members,     power     to     determine 
qualiflcutions  and  election,  378 
Members,   power  to  expel,  379 
Officers,  removal,  379       ,.,..,, , 
Organization,  377 
Powers  as  exempt  from  judicial 

interference,   379 
Powers  generally,  378,  383 
Powers  of  constituent  houses,  378 
Privilege  of  members  from  arrest, 

duration,  379 
Qualifications  of  members,  power 

to  determine,  378 
Records,  379  ,^,^„ 

Removal  of  officers,  379      ,: , 
Reports   of   proceedings,   379 
Senate,  power  to  organize,  378 
Sessions,  adjournment,  382 
.    Sessions,  extra  sessions,  382 
Statutes,  journal  entrj'  rule  and 

enrolled  bill  rule,  380 
Term  of  members,  power  to  de- 
termine, 378,  379 
Trials    before    legislative    bodies, 

381 
Witnesses,  power   to   compel  at- 
tendance, 381 
Liabilities  (see  also  Debts)  — 
Accord  of  unliquidated  claim,  406 
Animals  owned  by  state,  injuries 

by,  407 
Authorizing     issuance     of     eity 

bonds,  effect,  406-407 
Bailee,  liability  of  state  as,  406 
Bail,  right  to  recover  money  paid 
under  particular  circumstances, 
407 
Breach  of  contract,  406 
Contract  as  exclusive  basis  of  lia- 
bility, 406 
Contractual  obligations,  406 
Exemption  from  suit,  effect  as  im- 
pairing obligation,  406 
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STATES  —  eontmued. 

Liiabilities  —  eontmued. 
Money  had  and  received,  406 
Tort  liability,  406-407 

limitation  of  actions,  applieation  of 
statute  to  suit,  417 

Loan  of  credit  by  state,  constitu- 
tional prohibition,  394 

Money,  see  Appropriations;  Fiscal 
management 

Money  had  and  received  — 
Action  by  state,  409 
Liability  of  state,  406 

Moral  obligations  of  state,  appro- 
priations for,  402 

Municipal  corporations,  appropria- 
tions for  relief  from  effects  of 
calamities,  401 

OfBeers  — 
Actions  against  officers  as  actions 

against  state,  413 
Actions  by  officers,  409 
Appropriation  for  salaries,  403 
Auditor,  powers  and  duties,  387 
'  Discretion  as  to  making  contracts, 

393 
Secretary  of  state,  powers  and  dn- 

ties,  385 
Torts,  liability  of  state,  407 
Treasurer,  powers  and  duties,  386 
Treasurer,  right  to  sue,  409 

Officers-  of  state  institutions,  tort 
liability,  407 

Parks,  validity  of  appropriation 
for,  401 

Pensions  to  school  teachers,  validity 
of  appropriations  for,  401 

People  as  constituting  state,  369 

Priority  of  claims  held  by  state,  391 

Privilege,  see  Legislature 

Process  against  state,  417 

Property  — 
Board  empowered  to  take  and  hold 

title,  389 
Claims  held  by  state,  388 
Control  aad  use,  389 
Conveyances  by  state,  390 
Debts  due  to  state,  888 
Deeds  by  state,  390 
Disposition  of  property,  888 
Grants  by  state,  389 
Land  grants  by  federal   govern- 
ment, 389 
Lands  granted  to  state  for  partic- 
ular purpose,  3&9 


STATES  —  eontimied. 
Property  —  eontinued. 

Lands  not  granted  to  individtiah, 
388 

Moneys  of  state,  388 

Priority  of  claims  held  by  state, 
391 

Proprietary  right  ge&erally,  388 

Public  lands,  388 

Real  estate,  388 

Right  to  hold  property  generally, 
388 

Transfer  of  property,  388 
Public  officers,  see  Officers 
Public  purpose,  see  Appropriations 
Public  schools,  validity  of  appro- 
priations for,  400 
Public  works,  validity  of  appropria- 
tions for,  401 
Republican    form    of    government 

g^iaranteed  to  states,  370 
Rivers  — 

Boundary  between  states,  location 
of  line,  375 

Change  in  channel   of  boundary 
river,  376 

Jurisdiction  over  interstate  rivers, 
agreements  fixing,  372 
Schools  — 

Aiding     religious     or     sectarian 
schools,  401 

Pensions  to  teachers,  401 
Secession  — 

Relation    of    seceding    states    to 
Union,  419 

Right  to  secede,  418  ' 

V{^idity  of  acts  and  contracts  of 
seceding  states,  420 
Secretary  of  state,  powers  and  dn- 

ties,  385 
Securiti^,  see  Bonds  and  seenxities 
Senate,  see  Leg^latnre 
Service  of  process  on  state,  417 
Set-off     and     couterclaim     against 

state,  411 
Sinking  fund^  creation,  405 
State  institutions,  tort  liability,  407 
State  officers,  see  Officers 
Status  of  states  in  Union,  371 
Statutes,  see  Legislature 
Subrogation  to  priority  of  state,  391 
Taxes  recoverable  by  state,  409 
Torts  — 

State  as  liable  for  tort,  40ft-407 

State  as  liable  for  tbrt  of  ofQcers, 
407 
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STATES  —  co»««n«ed. 
Torts  —  contintied. 
State  institations  and  officers,  tort 

liability,  407 
State  officers  as  liable  for  torts, 
407 
Treasurer  of  state,  powers  and  du- 
ties,   386 
Treasury,  see  Fiscal  management 
Treaties    between    states,    constitu- 
tional restriction,  372 
Trials  before  legislative  bodies,  381 
Unconstitutional  statutes,  suits  to  re- 
strain enforcement,  414 
Union,  admissioa  of  states  to,  370 ' 
United  States  courts,  districts  fixed 

by  state  boundaries,  373 
Waters  (see  also  Rivers)  — 

Concurrent     jurisdiction     over 

boundary  waters,  376 
Jurisdiction  over,  fixed  by  agree- 
ment, 372 
Rivers  and  lakes  as  bonndaries, 
375 
What  constitutes  a  state,  369 
Witnesses,  power  of  legislature  to 

compel  attendance,  381 
Words  and  phrases,  see  Definitions 

STATUTE  OF  FBAUSS  — 

Abbreviations,  see  Memorandum 
Abrogation  of  written  contract  by 

oral  agreement,  712 
Acceptance,  see  Sales  of  goods 
Adjoining   landowners,    agreements 
.  as  to  division  fences,  553 
Administrators'  sales,  600 
Adverse  claims  to  land,  settlement 

as  transfer  of  estate,  552 
Agents,   see  Compensation  of  real 

estate  agents 
Agreements  not  to  be  performed  in 

lifetime  of  promisor,  436 
Agreements    not   to    be   performed 
within  a  year  — 
AssumptiDn     of     debt     matnring 
more    than    a   year   thereafter, 
466 
Bailments,  467 
Bonus  to  employees  working  mOre 

than  year,  465 
Building  contracts,  magnitude  of 

work,  458 
Business,  promise  not  to  engage 
in,  469 


STATUTE      OF      FRAUDS  — con- 
tinued. 
Agreements   not   to   be    performed 
within  a  year  —  eontinved. 

Capability  of  performance  with- 
in year,  455 

Clearing  land  in  consideration  of 
taking  profits  for  more  than  a 
year,  465 

Commencement  of  running  of 
period,  453 

Computation  of  period  of  per- 
formance, 452 

Construction  as  to  period  of  per- 
formance, 452 

Contingency  affecting  liability, 
453 

Contingency    affecting    time     of 
performance,  455,  469 
'   Contingency  excusing  further  per- 
formance, 460 

Corporate  stock,  sale  when  and 
as  issued,  468 

Crops  to  be  planted  and  raised, 
sale  of,  468 

Death  as  contingency  governing 
duration  of  contract,  468 

Death,  performance  contingent 
on,  457 

Education,  contracts  for,  470 

English  statute,  adoption  in  Uni- 
ted Sutes,  452 

Excess  over  year,  materiality, 
462 

Executed  contract  as  taking 
agreement  out  of  statute.  461- 
462 

Executory  contracts  alooe  as 
within  statute,  461 

Expectation  as  to  performance 
within  year,  455 

Extension  of  time  beyond  year, 
456,  466 

Fruit'  not  to  be  gathered  within 
a  year,  sale  of,  468 

Impossibility  of  performance 
within  year,  453 

Improbability  of  performance 
within  year,  455 

Incurring  liability  dependent  on 
contingency,  453 

Intuition  of  parties  to  exceed 
year,  45&-4S9 

Leases  as  within  pnrvisw  of  stat* 
ate,  473 
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STATUTE      OP      FRAUDS  — con- 

tinued. 
Agreements    not    to   be   performed 
within  a  year  —  continued. 

Litig^ation    as    affecting:    time    of 
performance,  466-457 

Marriage  promises  as  within  pur- 
view of  clause,  474 

Maximum    time    exceeding    year, 
456 

Memorandum,    by   whom   signed, 
464 

Memorandum,  mutuality,  464 

Miscellaneous  contracts,  465 

Money,  contracts  to  pay,  466 

Mutuality  of  memorandum,  464 

Object  of  provision,  462 

One    party     performing    within 
year,  461-463 

Option  to  terminate  contract,  469 

Particular  contracts,  465 

Partnership   agreements  not  lim- 
ited as  to  time,  472 

Part    performance    within    year, 
461,  463 

Payment    of    money,    agreement 
for  extension  of  time,  466 

Payment  of  money  at  period  be- 
yond year,  463 

Payment  of  money,  contracts  for, 
as  within  statute,  466 

Performance  contingent  on  death, 
457 

Performance  on  one  side  within 
year,  461-463 

Perpetual    agreement   for   execu- 
te consideration,  462 

Personal  acts,  contracts  to  refrain 
from,  469 

Personal    services,   contracts   for, 
476-480 

Personal  services,  performance  as 
contingent  on  death,  457 

Possibility  of  performance  within 
year,  453,  454-461 

Privilege   of   extending    time   of 
performance  beyond  year,  456 

Probability  of  performance  with- 
in year,  455 

Promise   of   marriage   as   within 
purview  of  clause,  474 

Publication  issued  in  parts,  459 

Railroad      stations,      permanent 
maintenance  at  particular  place, 


STATUTE      OP      PRAUDS  —  con- 

tintted. 
Agreements    not    to    be   performed 
within  a  year — continued. 

Railway  privileges,  contracts  for, 
469 

Real  estate,  contracts  relating  to, 
473 

Sale  of  business  for  cash  with  oral 
agreement  not  to  engage  in 
same  business  for  five  years, 
462 

Sale  of  colt  to  be  thereafter  be- 
gotten, 465 

Sale  of  personalty,  468 

Serial  publications,  459 

Sharing  profits  of  enterprise  with- 
out limiting  time,  472 
'    Signature  to  memorandum,  464 

Support,  agreement  for,  as  con- 
tingent on  death,  457 

Support,  contracts  for,  470 

Testamentary  provision,  promise 
to  make,  471 

Time  of  performance  not  fixed 
by  parties,  458 

Use  of  article  for  term  of  years 
if  it  "should  last  so  long,''  468 

Wills,  agreements  to  m«ke,  457 
Arbitration   of   disputed   claims   to 

land,  552 
'  Assignments,  see  Mortgages 
Auction  sales  — 

Application  of  statute  generally, 
602 

Clerk's  authority  to  make  mem- 
orandum, 606 

Memorandum,  auctioneer's  au- 
thority to  make,  603,  612  . 

Memorandum,  separate  writings, 
682 

Memorandum,  time  of  making, 
604,  641 

Memorandum,  written  aathority 
to  make,  604 

Qualification  of  rule  as  to  auc- 
tioneer's authority,  605 

Sale   of  goods,   wares   and  mer- 
chandise, 612 
Bailments   as   within   infra  annum 

clause,  467 
Barter,  see  Sales  of  goods 
Beneficial  nature  of  statute,  689 
Benefits  received  under  contracts -> 

Improvements,  recovery  for,  727 

Liability  generally,  718 
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STATUTE      OP      FRAUDS  —  con- 
tinued. 
Benefits  received  under  contracts  — 
continued. 

Liinitation  of  actions,  730 

Payments,  right  to  recover,  725- 
727 

Bemedies    for   recovery,   728-732 

Services  rendered,  recovery  for, 
720-725 

Use  and  occupation  of  land,  720 

Willingness  to  perform  contract, 
719 
Beqnests,  see  Wills 
Bills  and  notes  — 

Acceptance  of  bill  or  oheek  as 
promise  to  answer  for  debt  of 
another,  515 

Agent  to  execute,  written  author- 
ity as  necessary,  435 

Guaranty  of  payment  on  trans- 
fer, 512-513 

Indorsement  after  delivery  as 
gruaranty,  519 

Indorsement  as  promise  to  answer 
for  debt  of  another,  517-520 

Note  for  price  as  memorandum  of 
contract,   694 

Oral  evidence  to  fix  obligation  of 
parties,  520 

Payment  by  giving  note,  618 

Promise  to  answer  for  debt*  of 
another,  515-621 

Representations  inducing  discount 
or  indorsement,  443 

Sales  as  within  goods,  wares  and 
merchandise  clause,  614 

Want  of  funds  in  hands  of  ac- 
ceptor, effect  of  acceptance,  617 
Boundaries  — 

Agreement  determining  location, 
effect,  580-583 

Marking  line  pursuant  to  agree- 
ment, 584 

Married  women,  capacity  to  make 
agreement  as  to  boundary  line, 
583 

Parties  to  agreement  fixing  bound- 
aries, 583 

Possession  under  line  fixed  by 
oral  agreement,  584 

Proof  of  agreement  to  fix  bound- 
ary, 585 
Brokers,  see  Compensation  of  real 

estate  agents 


STATUTE      OF      FRAUDS  — con- 
tinued. 
Business  — 
Agreement  not  to  engage  in,  as 
within  infra  annimi  clause,  469 
Sale  for  cash  with  agreement  not 
to  engage  in  same  business  for 
term  of  years,  462 
Carriers  — 
Circumstances   additional   to   de- 
livery to  carrier,  632 
Delivery  of  goods  to  carrier,  630 
Designation  by  buyer,  631 
Selection  by  seller,  630 
Character,  see  Representations  as  to 

credit  or  character 
Chattel  mortgage  as  sale  of  goods, 

609 
Checks  — 
Acceptance  as  promise  to  answer 

for  debt  of  another,  515 
Effect  as  payment,  618 
Code  practice,  745 
Collateral  promises,  see  Promise  to 
answer  for  debt,  etc.,  of  another 
Collateral  undertakings,  see  Vendor 

and  purchaser 
Commercial    paper,    see    Bills    and 

notes 
Compensation       of      real       estate 
agents  — 
Authority   in   writing,    necessity, 

436 
Compliance    with    statute,    what 

constitutes,  436 
Construction  of  statute  requiring 

written  appointment,  437 
Noncompliance  witJi   statute,  ef- 
fect, 439 
Subsequent  promise  to  pay,  440 
Written    appointment,    necessity, 
436 
Conflict  of  laws  — 
Federal  courts  following  state  de- 
cisions, 698 
Land  contracts,  698 
Lex  fori  as  governing,   696-698 
Lex  loci  contractus  as  governing, 

695 
Pleading   and   proof   of   foreign 

statute,  699 
Representations  as   to   credit   or 
diaracter,  447 
Consideration  — 
Compromise  of  oral  contract,  694 
Extrinsic  evidence,  665 
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STATUTE      OP      FRAUDS  —  con- 
tinued. 
Consideration  —  continued. 

"For  value  received,"  recital  in 
memorandum,  665 

Materiality  in  application  of  stat- 
ute to  real  estate  transactions, 
543 

Necessity  not  affected  by  statute, 
690 

Oral  contract  within  statute,  693 

Services  as  consideration  for 
goods  sold,  608 

Statement  in  memorandum,  659- 
666 
Constitutionality  of  statute,  434 
Construction  of  statute  — 

Beneficial  nature,  689 

Conflict  of  laws,  695-699 

Consideration,  continuance  of  ne- 
cessity, 690 

Decisions  in  other  jurisdictions, 
effect,  690 

English  decisions,  690 

Equity,  attitude  towards  statute, 
699 

Federal  courts  following  state  de- 
cisions, 698 

Indirect  enforcement  of  contract, 
691 

Law  governing,  695-699 

Oral  contracts,  status  generally, 
691-693 

Person  as  including  corporations, 
688 

Retroactive  effect,  688 

Status  of  oral  contracts,  691-693 
Contracts  in  consideration  of  mar- 
riage—r 

Antenuptial  agreements  for  set- 
tlements, 448 

Contract  performed  before  mar- 
riage, 449 

Contracts  within  statute  general- 
ly, 448 

Creditors  as  affected  by  postnup- 
tial performance  of  oral  agree- 
ment, 450 

English  statute,  adoption  in 
United  States,  447 

Executed  or  executory  contracts, 
449 

Fraud  preventing  written  agree- 
ment, 452 

Marriage  as  part  p«!rfonnance, 
461 


STATUTE      OF      FRAUDS  —  con- 
tinued. 
Contracts  in  consideration  of  mar- 
riage —  continued. 

Mutual  promises  of  marriage,  443 

Part  performance,  effect  of  mar- 
riage, 451 

Performance  of  oral  agreement 
after  marriage,  450 

Promise  after  marriage  to  per- 
form oral  agreement,  450 

Promises  of  marriage,  448 

Relinquishment  of  marital  rights 
by  husband,  448 

Renunciation  of  rights  of  surviv- 
orship, 448 

Settlement  made  before  marriage 
pursuant  to  previous  oral  agree- 
ment, 737 

Signature  by  woman  after  mar- 
riage, 640 

Subsequent   promise   to    perform 
oral  agreement,  450 
Conveyances,  see  Mortgages 
Corporations  — 

OfScial  character  of  person  sign- 
ing memorandum,  446 

'Terson"  within  meaning  of  stat- 
ute, 445,  688 

Stockholder  promising  to  pay 
debt  of  corporation,  509-511 

Stock  sales  as  within  clause  re- 
lating to  goods,  wares  and  mer- 
chandise, 613,  616 

Stock,  sale  when  and  as  issued 
as  within  infra  annum  clause, 
468 

Stock  subscription  as  purchase 
from  corporation,  61^ 

Validity  of  oral  contracts,  436 
Cotenants,  transfers  between,  554 
Credit,   see   Representations   as    to 

credit  or  character 
Crops  — 

Nature  as  realty  or  personalty, 
615 

Real  or  personal  property,  536 

Sale  of  future  crops  as  within  in- 
fra annum  clause,  468 
Debt   of   another,   see    Promise   to 

answer  for  debt,  etc.,  of  another 
Dedication,  necessity  of  writing,  551 
Deed  as  sufficient  memorandum.  643 
Default  of  another,  see  rromise  to 

answer  for  debt,  etc.,  of  another 
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STATUTE      OP      FRAUDS  — con- 
tinued. 

Del  credere,  promise  to  answer  for 
debt,  etc.,  of  another,  509 

Delivery,  see  Sales  of  goods 

Demurrer,  raising  defense  by,  747 

Devise,  see  Wills 

Discharge   of   written   contract  by 
oral  agreement,  712 

Divisible   contracts  as   affected   by 
statute,   703 

Dower,  release  as  transfer  of  inter- 
est in  land,  579 

Earnest  money,  effect  of  payment, 
617-«20 

Easement  as  interest  in  land,  558- 
561 

Education,  contract  for,  as  within 
infra  annum  clause,  470 

Effect  of  statute,  see  Constmetion 
of  statute;  Operation  of  statute 

Ejectment,  effect  of  agreement  lim- 
iting judgment,  560 

Eminent  domain  — 
Petitioner   as  entitled  to   benefit 
of  statute,  738 
.  Taking  land  as  purchase,  552 

English  statute  — 
Adoption  in  United  States,  433, 

447 
Authorship,  433 

Entire  contract  partly  within  stat- 
ute, 704 

Equitable  mortgages,  see  Mortgages 

Equity  — 
Aequitas  sequitur  legem,  applica^ 

tion  of  maxim,  700 
Attitude  towards  statute  general- 
ly, 699 
Fraud,  prevention  in  application 

of  statute,  700 
Statute  as  binding  on  courts  of 
equity,  699 

Equity   of  redemption,   see    Mort- 
gages 

Escheator  as  entitled  to  benefit  of 
statute,  735 

Escrow,  proof  by  parol,  533 

Estate  in  land,  see  Real  estate 

Estoppel  to  set  up  statute,  700 

Exchange  of  lands  — 

Conveyance  affected  by  exchange, 

574 
Conveyance  by  one  party,  576 
Improvements  made  by  one  party 
to  agreement,  576 


STATUTE      OP      FRAUDS  — con- 
tinued. 
Exchange  of  lands  —  continued. 
Part  performance  of  oral  agree- 
ment, effect,  575' 
Writing  required  by.  statute,  574 
Execution  sale  of  lands,  598 
Executors'  sales,  600 
Fences,  agreements  between  adjoin- 
ing landowners,  553 
Financial  standing,  see  Representar 

tions  as  to  credit  or  character 
Fixtures    as    realty    or    personalty, 

538-540 
Fraud  (see  also  Representations  as 
to  credit  or  character)  — 
Prevention  of  written  agreement, 

452 
Use    of    statute    to    perpetrate 
fraud,  700 
General  denial,  defense  as  available 

under,  745 
General  issue,  defense  as  available 

under,  745 
Gift  of  land  as  transfer  of  estate, 

551 
Goods,  see  Sales  of  goods 
Guaranty  (see  also  Promise  to  an- 
swer for  debt,  etc,  of  another; 
Representations  as  to  credit  or 
character)  — 
Indorsement  of  note  after  deliv- 
ery, 519 
Indorsement  on  main  undertaking 
664 
Husband  and  wife  (see  also  Con- 
tracts in  consideration  of  mar- 
riage;  Promise  to  answer  for 
debt,  etc.,  of  another)  — 
Settlement   on   wife  pursuant   to 
oral  antenuptial  agreement,  737 
Ice  as  realty  or  personalty,  536 
Improvements  by  vendee  under  oral 
contract,  recovery  on  refusal  of 
vendor  to  perform,  727 
Improvements  on  land  as  realty  or 

personalty,  538-540 
Incompetent  persons,  see  Promise  to 
answer  for  debt,  etc.,  of  another 
Incumbrances,  see  Vendor  and  pur- 
chaser 
Indemnity  contracts  (see  also  Prom- 
ise to  answer  for  debt,  etc.,  of 
another)  — 
Act  done  for  third  peison,  524 
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STATUTE      OP      FRAUDS  —  con- 
tinued. 
Indemnity  contracts  —  continued. 
Beneficial    interest    of    promisor, 

528-529. 
Cosurety's  promise  of  indemnity, 

529     • 
Insurance  as  contract  of  indem- 
nity, 824 
Promise  to  answer  for  debt,  etc., 

of  another  generally,  524 
Sheriff      levying      on      property 

claimed  by  third  person,  524 
Sureties,  rule  in  England,  525 
Sureties,  rule  in  United   States, 
526-528 
Indirect    enforcement   of    contract, 

691 
Indorsement,  see  Bills  and  notes 
Infants,  see  Promise  to  answer  for 

debt,  etc.,  of  another 
Infra  annum  clause,  see  Agreements 
not  to  be  performed  within  year. 
Insane  persons,  see  Promise  to  an- 
swer for  debt,  etc.,   of   another 
Inspection,  receipt  of  goods  for  par- 
pose  of  inspection,  625 
Insurance  agent,  promise  to  be  re- 
sponsible to  insured,  514 
Insurance  as  contract  of  indemnity, 

524 
Insurance  company   as  entitled   to 

benefit  of  statute,  738 
Interest  in  land,  see  Real  estate 
Joint  tenancy,  effect  of  severance, 

554 
Judicial  sales  as  within  statute,  599- 

602 
Land,  see  Real  estate 
Landlord   and    tenant,   promise   of 

third  person  to  pay  rent,  611 
Leases  — 

Agency  to  make  lease,  566 
Agreement  to  make  lease,  565 
Alignment   of   leasehold    estate, 

563 
Commencement  in  fnturo,  566 
Entry  under  oral  lease  exceeding 

statutory  term,  563 
Extension  period,  effect  of  exer- 
cise, 564 
Improvements,  ^ect  of  making, 

569 
Length  of  term  as  affecting  ne- 
cessity for  writing,  562 
Memorandum       of       agreement, 
length  of  term,  650 


STATUTE      OP      FRAUDS  — «m- 

tinued. 
Leases  —  continued. 

Modification  of  lease,  564 

Part  performance,  567-569 

Pajrment  of  rent  under  oral  lease, 
568 

Possession  under  oral  lease,  568 

Release  as  transfer  of  interest  in 
land,  578 

Renewal  privilege,  effect  of  exer- 
cise, 564 

Seal,  necessity,  563 

Surrender  as  transfer  of  interest 
in  land,  578 
Letter    as    sufficient    memorandam, 

640 
Letter  of  credit,  see  Memorandum 
License  as  interest  in  land,  561 
Lnnatics,  see  Promise  to  answer  for 

debt,  ete.,  of  another 
Marriage,  see  Agreements  not  to  be 

performed  within  year;  Contraeta 

in  consideration  of  marriage 
Married    woman,    see    Promise    to 

answer  for  debt,  etc.,  of  another 
Maas,  sale  of  part,  635 
Mechanic's  lien  — 

Interest  in  land,  538 

Waiver  as  consideration  for 
promise  to  pay  for  work  done, 
523 
Memorandum  (see  also  Signature 
to  memorandum  or  agree- 
ment) — 

Abbreviations  in  description  of 
land,  650-651 

Agency,    method    o£    ezecnting, 
686 

Agents,  contracts  made  by,  683- 
688 

Agent  to  make  sale,  time  of  exe- 
cuting memorandum,  641 

Agreements  not  to  be  performed 
within  year,  464 

Aiding  uncertain  description  of 
land,  655 

Auctioneer's   authority   to   make 
memorandum,  603 

Auctioneer,    time    of    executing 
memorandum,  641 

Auction  sales,  682 

Authority  of  agent  to  sign,  683 

Authority  to  agent  as  memoran- 
dum of  subsequent  sale,  686 
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STATUTE      OF      FRAUDS  —  wm- 

titmed. 
ICemorandum  —  eontitnted. 

Breach  of  contract  before  mak- 
ing memorandum,  642 

Certainty  in  description  of  land, 
651 

Communications  between  princi- 
pal and  agent,  681 

Consideration,  statement  of,  669- 
666 

Contents,  643-649 

Contract,  recital  of  essentials, 
645 

Conveyance  as  sufficient  memo- 
randum, 643 

Deed  as  sufBcient  memorandum, 
643 

Degree  of  certainty  in  description 
of  land,  661 

Delivery  of  memorandum,  675- 
678 

Description  of  goods  sold,  648 

Description  of  land  and  interest 
therein,  649-666 

Description  of  land,  selection  left 
to  party,  662 

Description  of  property,  effect  of 
insufficiency,  714 

Designation  of  parties,  665-669 

Employment  contracts,  649 

Execution  sale  of  land,  598 

Failure  to  express  true  agree- 
ment of  parties,  715 

Form  of  memorandum,  643-649 

Identification  of  debt  g^uaranteed, 
649 

Ink,  necessity  of  using,  638 

Land,  description,  649-655 

Lease  agreement,  length  of  term, 
650 

Letter  as  sufficient  memorandum, 
640 

Letter  of  credit,  designation  of 
parties,  656 

Loss  of  memorandum,  638 

Harried  woman,  sigrning  eon- 
tract  made  before  mariage,  640 

Minutes  of  resolution  of  city 
council  as  sufficient  memo- 
randum, 643 

Mutuality,  464 

Mutuality  of  obligation  and  eon- 
sideration,  672 

Note  for  phee  of  land  ox  goods, 
694 


STATUTE      OF      FRAUDS  —  con- 
tintted. 
Memorandiun  —  continued. 

Offer    in    writing    as    sufficient 

memorandum,  639 
Open  letter  of  credit  as  sufficient 

designation  of  parties,  656 
Oral   evidence   to   connect  writ- 
ings, 690 
Particular      descriptions,      sofS- 

ciency,  653-655 
Parties,  designation,  655-659 
Pencil  writing,  sufficiency,  638 
Place    of   performance,    recital, 

647 
Real  estate  description,  649-666 
Receipt    as    sufficient    memoran- 
dum, 643 
Recognition  of  contract,  642 
Separate   writings  as  memoran- 
dum, 678-683 
Signing,  see  Signature  to  memo- 
randum or  agreement. 
Sufficiency  of  particular  descrip- 
tions, 653-655 
Stmimary  of  provisions,  637 
Telegram  signed  by  party,  644 
Terms  of  payment,  64S 
Terms  of  statute,  637 
Time  of  making  by  auctioneer, 

604 
Time    of   making   memorandum, 

639-643 
Time  of  performance,  recital,  647 
Undelivered  deed,  676-678,  681 
Undisclosed  principal,  657-659 
Will  as  memorandum  of  agree- 
ment for  bequest,  644 
Will,  effect  of  execution,  691 
Writing,  what  constitutes,  638 
Written    acceptance    of    written 

offer,  674 
Written  authority  of  auctioneer 

to  make,  604 
Written  communications  between 
party  to  be  charged  and  third 
persons,  678 
Written  offer  as  sufficient  memo- 
randum, 639 
Merchandise,  see  Sales  of  goods 
Minerals,  contracts  to  sell,  615 
Mines  and  minerals  as  realty  or  per- 
sonalty, 636 
Minutes    of    board    as    sufkient 
nemorandom,  643 
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STATUTE       OF      PEAUDS  —  con- 
tinued. 
Miscarriage  of  another,  see  Promise 
to  answer  for  debt,  etc.,  of  an- 
other 
Modification  of  contract  — 
Modification  relating  to  perform- 
ance, 710 
Promise  to  answer  for  debt  of  an- 
other, 709 
Substituted  performance,  710-712 
Written  contract  modified  by  oral 
agreement,  708 
Money,  agreement  to  pay  as  within 

infra  annum  charge,  466 
Mortgages  — 
Assignment,  674 
Conversance,  effect  as,  570 
Deposit  of  title  deeds,  570 
Equitable    mortgage    deposit    of 

title  deeds,  570 
Equity  of  redemption,  release,  573 
Extension  of  mortgage,  572 
Foreclosure  sales  as  within  stat- 
ute, 600 
Modification  of  mortgage,'  572 
Oral  agreement  to  give  mortgage, 

570 
Part  performance  of  agreement 

for  mortgage,  571 
Release,  573 
Release  of  equity  of  redemption, 

573 
Title  deeds,  deposit  as  equitable 
mortgage,  570 
Municipal  corporations,  validity  o^* 

oral  contracts,  436 
Mutuality,  see  Memorandum 
Ne^mtiable    instrumenta,    see    Bills 

and  notw 
Kotes,  see  Bills  and  notes 
Offer,  see  Memorandum 
Official  bonds,  promise  by  surety  to 
assume  liability  for  new  term,  514 
Operation  of  statute  (see  also  Con- 
struction  of   statute)  — 
Benefits  received  under  contract, 

Uability  for,  718-720 
Contracts  partly  within  statute, 

703-705 
Corporation  as  petson,  688 
Divisible  contracts,  703 
Entire    contract    partly    within 

statute,  704 
Fraud,  700 
Modification  of  contract,  706 


STATUTE      OF      FRAUDS  — «m- 

tinued. 
Opieration  of  statute  —  continued. 

Oral   contract    as    defense,   701- 
703 

Oral  contracts  not  void,  691-693 

Reformation  of  instruments,  713- 
718 

Retroactive  operation,  688 

Voluntary  execution  of  contract, 
705-708 
Oral    contract    (see    also    Services 
rendered    imder    oral    agree- 
ment) — 

Abrogation    of   written    contract, 
712 

Availability  as  defense,  701-703 

Compromise,  eilect,  694 

Consideration      for      subsequent 
promise,  693 

Modification    of    written    agree- 
ment, 708 

Rescission  of  written  agreement, 
712 

Status  generally,  691-693 
Partition  by  parol,  validity,  555 
Partnership  agreements  — 

Dealing  in   land   as   purpose  of 
partnership,  594-598 

Land .  as  partnership  assets  gen- 
erally, 592 

Land  purchased  by  firm,  593 

Purpose  of  partnership  to  deal 
in  land,  594-598 

Unlimited  as  to  time,  472 
Partnership,  promise  to  pay  note 
given  in  nsime  of  firm  or  in- 
dividual debt  of  partner,  514 
Part  performance  — 

Acceptance   of    substituted   per- 
formance, 711 

Agreements  not  to  be  performed 
within  a  year,  461,  463 

Contract  partly  within   statute, 
705 

Exchange   of  lands,   oral  agree- 
ment, 575 

Leases,  567-569 

Mortgage,    agreement    to    give, 
571 

Reformation    of    part    perform- 
ance, 717 

Sales  of  goods,  607 
Payment  — 

Checks,  effect  as  payment,  618 

Credit,  effect  of  giving,  619 
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STATUTE      OF      TSiATTDS  —  con- 
tinued. 
Payment  —  eontinued. 

Discharge    of    existing    debt    as 
payment,  619 

Medium  of  payment,  618 

Memorandum,  recital  of  terms, 
646 

Notes,  effect  as  payment,  618 

Part  payment  for  goods  sold, 
effect,  617 

fiedtal  of  terms,  memorandnm, 
646 

Time  of  payment,  620 
Pencil,  see  Memorandum 
Performance  of  contract  in  part, 

effect,  705-708 
Performance     within     year,     see 

Agreements  not  to  be  performed 

within  year 
Personal  services  (see  also  Agree- 
ments   not    to    be    performed 
within     year;     Services     ren- 
dered under  oral  agreement)  — 

Commencement  as  iSeeting  time 
of  performance,  476-478 

C!ontract  for  year  as  performable 
within  year,  476 

Indefinite  period  of  service,  478 

Infra  annum  clause  hs  applicable 
to  contracts  for  services,  476 

Option  to  terminate,  479 

Part  performance,  480. 

Period  dejpendent  on  contin- 
gency, 478 

Time  of  payment,  479 
Person    as    including    corporation, 

4&,  688 
Persons  entitled  to  benefit  of  stat- 
utes— 

Captured  and  abandoned  prop- 
erty act,  persons  claiming  un- 
der, 738 

Oreditors  of  party  to  contract, 
736 

Escheator,  735 

Heirs  and  personal  representa- 
tives, 735 

Husband  and  wife,  oral  agree- 
ment for  marriage  settlement, 
737 

Insurance  company,  738 

Marriage  settlement,  oral  agree- 
ment for,  737 

Petitioner  in  condemnation  pro- 
ceedings, 738 


STATUTE      OP      TRAUDS  —  con- 
tinued. 
Persons  entitled  to  benefit  of  stat- 
utes —  eontintted._ 

Privies  of  party  to  be  charged, 
734 

Strangers  generally,  732 

Third  persons  interfering  with 
performance  of   contract,   733 

Tortfeasors,  733 
Pleading  and  practice — 

Answer,  contract  introduced  by^ 
748 

Asserting  defense,  necessity  for, 
742 

Code  practice,  745 

Declaring  on  or  pleading  con- 
tract, 739 

Demurrer,  raising  defense  by, 
747 

Denial  of  contract,  746 

Form  and  sufBcienoy  of  special 
pleading,  742 

General  denial,  745 

General  issue,  745 

Pleading  defense  of  statute 
q)0cially,  740 

Stranger  as  party,  749 
Pleading  statute  — 

Foreign  statutes,  699 

General  issue  or  general  denial, 
repres«atation  as  to  credit  or 
character,  447 

Necessity,  692-693 
Principal  and  agent  (see  also  Com- 
I>ensation  of  real  estate  agents ; 
Promise   to  amswer  for   debt, 
etc.,  of  another)  — 

Agency  to  purchase  land,  author- 
ization in  writing,  647-649  ■ 

Agency  to  purchase  or  sell  goods, 
611 

Agent  acting  for  btik'  parties, 
authority  to  sign  memoran- 
dum, 683 

Agent's  authority  to  make  con- 
tracts affecting  realty,  534 

Agent's  authority  to  sign  memo- 
randum, 683 

Authority  to  agent  as  memoran- 
dnm of-  subsequent  sale,  686 

Lease  by  agent,  written  author- 
ity as  necessary,  565 

Memorandnm,  authority  of  agent 
to  sign,  683 

Method  of,  executing  ageney,  6.36 
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STATUTE      OF      PBAUDS  — cflw 

tinued. 
Prineipal  and  a^&t  —  continued. 

Ratification  of  contract  by  agent, 
687 

Unuisclosed  prineipal,  sufficiency 
of  memorandum,  657-669 

Written    authorization    to    sign 
memorandum,  685 
Principal  and  surety  — 

Cosurety's  promise  of  indemnity, 
529 

Indemnity  of  surety,  rule  in  Eng- 
land, 525 

Indemnity    of    surety,    rule    in 
United  States,  626-528 
Proceeds  of  land  as  realty  of  per- 
sonalty, 540-542 
Profit    k    prendre    as    interest    in 

land,  561 
Promise  to  answer  for  debt,  ete., 
of -another  — 

Accrual  of  benefit  to  promisor, 
necessity,  499 

Agents  selling  on  del  oredere 
commission,  508 

Beneficial  interest  of  promisor, 
490 

Benefit  to  promisor,  agreement  to 
pay  existing  debt,  494-496 

Benefit  to  promisor  from  surren- 
der or  nonenforoement  of  lien, 
500 

Bills  and  notes,  guaranty  of  pay- 
ment on  transfer,  512-613 

Bills  and  notes,  promises  relat- 
ing to,  515-521 

Book  charge  against  promisor, 
effect,  491 

Charging  goods  sold  to  promisor, 
effect,  491 

CipJms  rein  tins;  to  improvement 
of  realty,  621-624 

Clasbincation  of  cases,  482 

Collateral  or  original  obligation, 
intention  of  parties,  489-490 

Collateral  or  original  promise  as 
test,  482 

Collateral  to  principal  eontraot, 
482 

Collateral  undertaking  subse- 
quent to  debt,  482 

Commercial  paper,  promises  re- 
lating to,  615-521 

Consideration  for  promise  to  pay 
existing  debt,  494-501 


STATUTE      or     TBAUD8  — WW- 

tinned. 
Promise  to  answer  for  debt,  etc.,  ot 
another  —  continued. 

Consideration  for  promise  to  pay 
existing  debt,  benefit  to  prom- 
isor, 494-496 

Consideration,  necessity,  482 

Consideration,  reeital  in  memo- 
randum, 661 

Contemporaneousness  of  promise 
and  creation  of  debt  or  liabil- 
ity, 486 

Corporate  debts,  promise  of 
stockholder  to  jMiy,  509-511 

Credit  of  third  persons,  repre- 
sentations as  to,  513 

Criterion  as  to  nature  of  under- 
taking, 481 

Debt  of  person  under  disability, 
485 

Debtor  as  i»omisee,  606-^8 

Del  credere  commissions,  508 

Discharge  of  original  indebted- 
ness, 501-504 

Dismissal  of  suit  against  debtor 
as  consideration  to  promisor, 
496^98 

English  statute,  adoption  in 
United  States,  480 

IV>rbearanoe  to  sue  debtor  as 
oonsideratioB  to  promisor, 
496^^8 

Form  of  pvomise  a*  subordinate 
to  intent,  483 

Husband  promising  to  pay  debt 
of  wife,  509 

Identity  of  obligations,  486 

Incompetent  persons,  promise  to 
answer  for  debt  of,  485 

Indemnity  contracts,  524-530 

Independent  liability  of  prom- 
isor, 483 

Infants,  promise  to  answer  for 
debt  of,  485 

Insane  person,  promise  to  answer 
for  debt  of,  485 

Insurance  agent,  promise  to  be 
responsible  to  insured,  514 

Intention  as  to  giving  credit,  489 

Intent  of  parties,  483 

Joint  liability,  486 

'Kent's  classification  of  oases,  482 

Lien,  surrender  or  nonenforce- 
ment  as  consideration  to  prom- 
isor, 498 
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STATUTE      OP      PEAUDS  —  eon 

tintud. 
Promise  to  answer  for  debt,  ete., 
of  another  —  continued. 

Married  woman,  promise  to 
answer  for  debt  of,  485 

Memorandmn,  identifieation  of 
debt  guaranteed,  649 

Katore  of  undertaking,  test  as  to 
481 

New  consideration  to  snpport 
promise,  482 

Nonidentity  of  obligations,  486 

Nonliability  of  third  person,  484 

OfScial  bond,  promise  by  surety 
to  continue  liability,  514 

Original  or  collateral  obligation, 
intention  of  parties,  499-490 

Original  or  collateral  promise  as 
test,  482 

Partnership,  promise  to  pay  note 
given  in  firm  name  for  in- 
dividual debt  of  partner,  514 

Pre-existing  debt,  promise  to  pay 
generally,  493-501 

Presentation  of  claim  to  prom- 
isor, effect,  491 

Promise  at  time  of  creation  of 
debt  or  liability,  486-493 

Promise  relating  to  commeroial 
paper,  615-6^ 

Promise  to  debtor  to  discharge 
debt,  506-508 

Promise  to  pay  existing  debt  gen- 
erally, 493-601 

Promise  to  pay  from  property 
of  debtor,  604-605 

Beal  estate,  claims  relating  to 
improvement,  621-624 

Bent  of  premises  occupied  by  an- 
other, promise  to  pay,  511 

Bepresentations  as  to  credit,  etc., 
of  third  person,  513 

Sale  of  goods,  promise  at  time  of 
sale,  487-489 

Stockholder  promising  to  pay 
debt  of  corporation,  509-510 

Surrender  of  lien  as  consideration 
to  promisor,  498 

Test  as  to  nature  of  undertaking, 
481 

Time  of  promise,  486-493 

Tort  as  default  or  miscarriage, 
514 

Unconditional  promise  to  pay  for 
goods  sold  to  third  person,  492 


STATUTE      OP      PEAUDS  —  con- 
tinued. 
Promise  to  answer  for  debt,  etc., 
of  another  —  contiwted. 

Will    contest,    promise    to    pay 
share  of  estate,  514 
Public  lands,  agreements  as  to  loca- 
tion or  acquisition,  550 
Public  works,  assignment  of  land 

certificate,  550-551 
Beal  estate   (see  also  Agreements 
not    to    be    performed    within 
year;      Monorandum;     Public 
lands)  — 

Adjoining  landowners,  agree- 
ments as  to  division  fences,  553 

Administrators'  sales,  600 

Adverse  claims,  effect  of  settle- 
ment, 552 

Agent's  authority  to  make  con- 
veyances and  contracts,  534 

Arbitration  of  disputed  claims, 
652 

Auction  sales,  602-606 

Boundaries,  agreements  relating 
to,  580-585 

Boundary  .  fences,  agreement  as 
to,  553 

Claims  relating  to  improvements, 
promise  to  answer  for  debt,  etc., 
of  another,  521-624 

Contracts  of  sale,  see  Vendor  and 
purchaser 

Cotenants,  transfers  between,  554 

Crops  as  realty  or  personalty,  536 

Dedication,  651 

Devise,  agreem'ent  to  make  devise, 
586-592 

Disposition  of  proceeds  of  land, 
540-642 

Division  fences,  agreement  as  to, 
553 

Dower,  release,  679 

Easement  as  interest  in  land, 
658-661 

Eminent  domain  proceedings  as 
purchase,  552 

Equitable  interests,  transfers  of, 
534 

Escrow,  delivery  of  deed  pursu- 
ant to  oral  contract,  532 

Estate  in  land,  what  constitutes, 
535-542 

Estoppel  operating  to  transfer 
title,  532 

Exchange,  574-677 


Digitized  by 


Google 


1488 


Dn>£X 


STATUTE      OF      FRAUDS  —  con- 
tittued. 
Beal  estate — continued. 
Execution  sales.  598  , 
Executors'  sales,  600 
Fixtures  as  realty  or  personalty, 

538^540 
Gifts  or  promise  to  give,  551 
Ice  as  realty  or  personalty,  636 
Improvements  on  land  as  realty 

or  personalty,  538-540 
Interest  in  land,  what  constitutes, 

535-642 
Joint  tenancy,  severance,  554 
Judicial  sales,  690-602 
Lease    as    creating    interest    in 

land,  562-570 
License   as   creating  interest  in 

land,  561 
Mechanic's  lien  as  creating  inter- 
est in  laud,  538 
Mechanics'  liens,  waiver  as  con- 
sideration of  promise  to  pay 

for  improvement,  523 . 
Mexican     law     governing     oral 

transfers,  531 
Mines  and  minerals  as  realty  or 

personalty,  536 
Mortgage  as  creating  interest  in 

land,  see  Mortgages 
Oral  transfer  prior  to  statute, 

531 
Partition  by  parol,  validity,  565 
Partnership  agreements,  592-698 
Possessory  right   as   interest   or 

estate,  537 
Proceeds  as  realty,  or  personalty,, 

540-542 
Profit  k  prendre  as  interest  in 

land.  blil 
Redemption  from  judicial  sales, 

601 
Release  of  interest  or  estate,  577 
Restrictions  on  use  of  lanjd,  536 
Right  of  way  as  interest  in  laud, 

560 
Sale,  see  Vendor  and  purchaser 
Timber  as  realty  or  personalty, 

536 
Trusts  as  within  statute,  533 
Use  of  land,  restrictions  on,  536 
Real  estate  agents,  see  Compensa- 
tion of  real  estate  agents 
Receipt  and  acceptance,  see  Sales 
of  goods 


STATUTE      OF      FRAUDS— «m»- 

tinued^ 
Receipt  as  sufficient  memorandum, 

643 
Reconveyance,  agreement  for,  see 

Vendor  and  purchaser 
Reformation  of  instnunents  — 

Effect  of  statute  of  frauds  on 
power,  713  • 

Enlarging  effect  of  deed  or  con- 
tract of  sale,  716 

Insufficiency     of     memorandum, 
714 

Limitation,  effect  of  statute  of 
frauds,  713 

Memorandum  failing  to  express 
true  agreement  of  parties,  715 

Part  peiformance  of  oral  con- 
tract, effect,  717 
Release,  see  Mortgages;  Real  estate 
Representations  as  to  credit  or 
character  (see  also  Promise  to 
answer  for  debt,  etc.,  of  an- 
other) — 

Actual  fraud,  effect,  445 

Agent's  authority  to  sign  state- 
ment, 446 

Common    law    liability    for   mis- 
representations, 441 

Ck>nflict  of  laws,  447 

Construction  of  statute,  442 

Corporations,  representations  by 
or  concerning,  445 

Credit  extended  to  third  person, 
444 

Fraud,  446 

General  issue  or  general  denial  as 
sufficient  to  raise  defense,  447 

Indorsement  of  note,  representa- 
tions inducing,  443 

Lord  Tenterden's  Act,  enactment, 
441 

Oral  representations  in  addition 
to  written  statement,  446 

Ownership     of    property,     mis- 
representations as  to,  443 

Pleading  defense  of  statute,  447 

Purpose  of  representation,  443 

Relation  of  parties  to  transaction 
or  to  each  other,  444 

Statements  constituting  represen- 
tations, 443 

Statutory  provision  as  to  writing, 
441 

Sufficienogr  of  written  statement, 
446 
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STATUTE      OF      FRAUDS  —  eon- 
tinited. 
Bepresentatdoos    as    to    credit    or 

character  —  eontitmed. 
Test  as  to  applicability  of  stat- 
ute, 442 
Valne  of  land,  misrepresentations 

as  to,  443 
"What  law  governs,  447 
Writing  reqoired  by  statute,  441 
Besale  to  seller,  provision  for,  see 

Sales  of  goods 
Bescission  of  written  contract  by 

oral  agreement,  712 
Restrictions  on  use  of  land,  636 
Retroactive   operation   of   statute, 

688 
Return  of  goods  sold,  see  Sales  of 

goods 
Right  of  way  as  interest  in  land, 

560 
Sales  of  goods  — 
Acceptance  as  affected  by  buy- 
er's right  to  object  to  quality, 

etc.,  626 
Acceptance  as  indicated  by  acts 

of  buyer,  627-628 
Acceptance  as  involving  mutual 

action,  622 
Acceptance  by  resale  or  offer  to 

resell,  627 
Acceptance    of   goods   delivered, 

621 
Agency  to  purchase  or  sell,  611 
Amount    or    value    of   property 

sold,  614 
Auctioneer's   authority  to  make 

memorandum,  612 
Auction  sales  as  within  statute, 

612 
Barter  contracts  as  within  stat- 
ute, 608 
Bequests,  contracts  to  make,  610 
Bills  and  notes,  613 
Bonds,  613 
Burden  of  proving  receipt  and 

acceptance,  636 
Capacity  for  delivery;  614-615 
Carrier  designated  by  buyer,  631 
Carriers,  delivery  to,  as  receipt 

and  acceptance,  630-632 
Change  of  possession,   effect  of 

receipt   and   acceptance,   622- 

624 
Chattel  mortgages,  609 
Choses  in  action,  613 

R.  C.  L.  Vol.  XXV.— 94. 


STATUTE      OF      FRAUDS  — «m«- 

timted. 
Sales  of  goods  —  continued. 
Consideration,   recital  in  memo- 
randum, 661 
Consideration,  services,  608 
Constructive  receipt  and  accept- 
ance, 628-632 
Contracts      constituting      sales, 

608-613 
Corporate  stock,  616 
Corporate  stock,  sales  as  within 

statute,  613 
Credit,  effect  of  giving,  619 
Crops  as   realty   or  personalty, 

615 
Delivery  and  acceptance  of  part 

of  goods,  effect,  621 
Delivery    as    necessary    to   pass 

title,  620-621 
Delivery  of  goods '  in  possession 

of  buyer.  623 
Delivery  of  goods  in  possession 

of  tiard  person,  623 
Delivery  of  part  of  goods,  effect, 

632-635 
Delivery,  °  possibility  at  time  of 

sale,  614-615 
Delivery,  purpose,  624-626 
Delivery  to  carrier  as  receipt  and 

acceptance,  630-632 
Discharge      of      existing      debt 

against  seller,  effect,  619 
Earnest  money,  617-620 
Entire  contract,  partial  delivery, 

633 
Executory    contracts    as    within 

statute,  607 
Existence  of  property  at  time  of 

sale,  614r-615 
Goods  not  in  esse  or  owned  by 

seUer,  614-615 
Gk>ods,   wares   and   merchandise, 

meaning  of  phrase,  613 
Inspection,   receipt   for   purpose 

of,  625 
Mass,  sale  of  part  of,  635 
Memorandum,    auctioneer's    au- 
thority to  make,  612 
Minerals  as  realty  or  personalty, 

615 
Nature  of  contract,  607-613 
Objection  to  quality,  etc.,  right 

as  affecting  acceptance,  626 
Offer  to  resell  as  acceptance,  627 
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STATUTE      OF      FRAUDS  — wm- 

tinued. 
Sales  of  goods  —  continued. 

Part  performance  of  contraet, 
effect,  607 

Patents,  assignment  of,  613-614 

Payment  to  bind  bargain,  617- 
620 

Persons  authorized  to  reeeiye  and 
accept)' 629 

Pnrpose  of  delivery  and  receipt, 
624-626 

Purpose  of  statute,  606 

Receipt  and  acceptance,  burden 
of  proof,  636 

Receipt  and  acceptance  by  agent, 
629-632 

Receipt  and  acceptance,  con- 
is  u-uctive  or  symbolical,  628- 
632 

Receipt  and  acceptance  of  goods 
in  possession  of  buyer,  623 

Receipt  and  acceptance  of  part 
of  goods,  621,  632-635 

Receipt  and  acceptance,  purpose, 
624-626 

Receipt  and  acceptance,  what 
eonstitntes,  622-624 

Receipt  and  acceptance,  words  in- 
dicating, 626 

Receipt  for  purpose  of  inspec- 
tion, 625 

Receipt  of  goods  in  possession  of 
third  person,  623 

Resale  as  acceptance,  627 

Return  or  resale  to  seller,  effect 
of  provision,  610 

Sample  as  part  of  goods  sold, 
634 

Separate  contracts,  delivery  un- 
der one  year,  eSect,  634 

Services  as  consideration,  608 

Subject  matter  of  sale,  613-617 

Symbolical  receipt  and  accept- 
ance, 628-^32 

Terms  of  statute,  606 

Time  of  payment,  620 

Time  of  receipt  and  acceptance, 
635 

Trees  and  timber,  616 

Value  of  property  sold,  614 

Wills,  contract  to  bequeath  per- 
sonalty, 610 

Work   and   labor,   contract   for, 
611 
Sample  as  part  of  goods  sold,  634 


STATUTE      OF      FRAUDS  — con- 

tinued. 
Services,     see     Personal     sefrviees; 

Services     rendered     under     oral 

a^eement 
Services  rendered  under  oral  agree- 
ment— 

Amount  of  recovery  as  fixed  by 
contract,  723 

Compensation  by  transfer  of 
property,  724 

Full  performance  by  employee, 
effect,  722 

Bifht  of  recovery  generally,  720 

Willingness  of  employer  to  per- 
form entire  contract,  721 
Signature  to  memorandum  or  agree- 
ment— 

Acceptance  of  written  offer, 
necessity  for  writing,  674 

Agency,  method  of  executing,  686 

Agent's  authority  to  sign  memo- 
randum, 683 

Agent's  authority  to  sign  repre- 
sentation as  to  credit  or  char- 
acter, 446 

Agreements  not  to  be  performed 
within  year,  464 

Both  parties,  necessity  of  sign- 
ing by,  670 

Contract  in  consideration  of  mar- 
riage, time  of  signing,  640 

Corporations,  writing  signed  by 
individual   as   "V.   Pres.,"  4^ 

Figures  as  signature,  667 

Form  of  signature,  666 

Intention  to  authenticate  instru- 
ment, 668 

Mark  as  signature,  666 

Mode  of  signing,  666 

Mutuality  of  obligation  and  eon- 
sideration,  672-673 

One  party  only  signing  memoran- 
dum, 464 

Party  not  ntimed  in  agreement, 
signature  by,  638 

Party  to  be  charged,  669,  671 

Person  required  to  sign,  638,  609- 
672 

Place  of  signature,  667 

Printed  signature,  666 

Stamp  used  for  signing,  666 

Time  of  signing,  639-640 

Typewritten  signature,  666 

Vendor  as  party  to  be  charged  in 
land  contract,  674 
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STATUTE      OF      FRAUDS  — eon- 
tinued. 
Signature  to  memottindiim  or  agree- 
ment —  continued. 
Written    acceptance    of   written 

offer,  674 
Written  anthorization  of  agent, 
685 
Stockholders,  see  Corporations 
Strangers  as  entitled  to  benefit  of 

statute,  733 
Substituted    performance    of    con- 
tract, 710-712 
Support,  see  Agreements  not  to  be 

performed  within  year 
Suretyship,     see     Principal      and 
surety;   Promise  to   answer  for 
debt,  etc.,  of  another 
Telegram  as  sufficient  memorandmn, 

644 
Timber  — 
Character  as  realty  or  personalty, 

536 
Contracts  to  seU,  616 
Tortfeasors  as  entitled  to  benefit  of 

statute,  733 
Torts,  see  Promise  to  answer  for 

debt,  etc.,  of  another 
Trees,  contracts  to  sell,  615 
Trusts,  writing  as  essential  to  cre- 
ation, 533 
United    States,    written    contracts 

with  goTemment,  436 
Use  and  occupation  of  land,  720 
Value,  see  Sales  of  goods 
Vendor    and    purchaser    (see    also 
Keal  estate)  — 
Agency   to .  purchase   land,  647- 

549 
Agreement  for  share  of  land  for 

services  in  recovering  it,  549 
Agreonent  to  reconvey,  646-647 
Auction  sales,  602-606 
Collateral  agreements,  555 
Consideration  for  land  sold,  re- 
cital in  memorandum,  661 
Consideration  immaterial  to  ap- 
plication of  statute,  543 
Contracts  of  sale  generally,  642- 

551 
Conveyance  pursuant  to  oral  con- 
tract, effect,  707 
Ejectment,     agreement     limiting 

judgment,  550 
Eminent  domain  proceedings  as 
porchase,  552 


STATUTE      OF      FRAUDS  —  con- 
tinued. 
Vendor  and  purchaser — continued.' 

Exchange  of  lands,  574-577 

Form  of  contract,  necessity  for 
sale,  551 

Improvements  by  vendee  under 
oral  contract,  727 

Increase  of  price,  566 

Incumbrances,  agreement  for 
removal,  556 

Independent  stipulations,  556 

Law  governing  contract,  698 

Lien  for  reimbursement  of  ven- 
dee, 731 

Limitation  of  action  by  vendee  to 
recover  payments,  730 

Memorandum,  effect  of  insufS- 
eieney,  714 

Modification  of  written  eontraot, 
646 

Oral  contracts  of  sale,  validity  at 
common  law,  642 

Party  to  be  charged  in  land  eon- 
tract,  vendor,  674 

Payments  under  oral  contract, 
refusal  of  vendor  to  perform, 
725-727 

Reconveyance,  agreement  for, 
645-547 

Reformation  of  contract,  714 

Refunding  portion  of  price, 
agreement  as  to,  556 

Reservations  by  parol,  557 

Revival  of  expired  contract,  646 

Sale  as  essential  to  contract  for 
sale  of  land,  551 

Surrender  of  interest  under  con- 
tract of  sale,  579 

Transfer  of  interest  under  con- 
tract of  sale,  580 

Undertakings  on  conveyanoe  of 
land,  555-558 
Voluntary  performance  of  contract, 

effect,  706-708 
Wares,  see  Sales  of  goods 
Waters,    agreements    affecting,    as 

creating  interest  in  land,  560 
Wills  — 

Agreement  for  testamentary  pro- 
vision as  within  infra  annum 
clause,  471 

Agreement  to  bequeath  person- 
alty, 586 

Agreement  to  beqneath  person- 
alty as  contract  of  sale^  610 
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STATUTE      OF      FSAUDS  — oo» 

tinued. 
•    YfUia  —  eoMinuti. 

Agreement  to  devise  land  aa  con- 
tract for  sale,  585-592 

Agreement  to  make  as  within 
statute,  436 

Agreement  to  make  bequest  as 
performable  within  year,  457 

Execution  of  will  as  memoran- 
dum of  agreement  to  devise 
'and    591 

Improvements  made  under  agre&- 
m«nt  to  devise  land,  591 

Memorandum  of  agreement  for 
bequest,  644 

Part  performance  of  agreement 
to  devise  land,  587 

Possession  under  agreement  to 
devise  land,  591 

Promise  to  pay  share  of  estate  to 
prevent  contest,  514. 

Services  rendered  as  part  per- 
formance of  agreement  to  de- 
vise land,  588-591 

Support  furnished  as  part  per- 
formance of  agreement  to  de- 
vise land,  588-591 
Work  and  labor,  see  Personal  serv- 
ices 
Writing,  ,Bee  Memorandum 

STATUTES  — 

Absurdity  of  statutes,  effect,  807 
Acts  of  Congress,  see  Federal  laws 
Adoption  of  statutes  (see  also  Ref- 
erence statutes)  — 
Construction  of  adopted  statutes, 

1069 
Decisions  as  to  oonstitntionality, 

1075 
Repealed  statute,  908 
Specific  and  descriptive  reference, 
908 
Aids  to  construction,  see  Interpreta- 
tion and  construction 
Ambiguity,   see  Interpretation  and 

construction 
Amendme{it  — 
Codes  and  general  Statutes,  title 

of  amendatory  acts,  871 
Construction  of  amendatory  acts 

in  pari  materia,  1067 
Definition,  904 
Effect  of  amendatory  aota,  907 


STATUTES  —  eontimud. 
Amendment  —  etmtiitued. 

Invalidity  of  statute  amended, 
906 

l^atnre  of  amendatory  act,  904 

New  or  supplemental  legislation 
in  amendatory  act,  874 

Prospective  or  retrospective  op- 
eration of  amendatory  acts, 
795 

Reference  statutes  as  amendatory, 
875 

Reference  to  titles  only,  prohibi- 
tion, 872-874 

Repeal  as  affected  by  amendment, 
923 

Repealed  act  as  subject  to  amend- 
ment, 905 

Scope  of  amendatory  act,  state- 
ment in  title,  870 

Special  and  local  laws,  effect  of 
constitutional  restrictions,  823 

Successive  amendments,  effect, 
905 

Title  of  amendatozy  acts,  868- 
871 

Uncertainty  of  amendatory  act, 
812 

Validity  of  amendatory  acts,  905 
"And"  read  "or,"  977 
Approval  by  executive  — 

Constitutional  provisions,  886 

Evidence  of  approval,  893 

Partial  or  qu^ified  approval,  891 

Presentation  of  bill  to  executive, 
887 

Recall  or  withdrawal  of  biU  from 
executive,  889 

Sundays  excepted  in  time  for  ex- 
ecutive action,  889 

Time  limit  on  executive  action, 
889 

Withdrawal  of  approval,  892 
Articles,  division  of  statute,  777 
Attorney  general's  opinions  in  con- 
struction of  statutes,  1043 
Authenticated    copies,    see   Foreign 

laws 
Auxiliary   statutes,   implied   repeal 

of  earlier  act,  924 
Bankruptcy  act  as  suspending  state 

insolvency  laws,  780 
Bastards,    leg^itimation    by    qpedal 

act,  826 
Bills,  see  Enactment 
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STATUTES  —  eontitmed. 
Bridges,    establishment    by    special 

legislation  prohibited,  831 
Change  of  language  in  compilations 

and  revisions,  effect,  1050 
Chapter  heading  as  aid  to  oonstme- 

tion,  1031 
Children,     Intimation    by    special 

act,  826 
Civil  rights  conferred  by  statute,  ef- 
fect of  repeal,  937 
Classes  of  statutes,   see  Kinds  of 

statutes 
Codes  and  compilations  — 

Adoption  by  reference,  907 

Amendment,  title  of  amendatory 
acts,  871 

"Bringing  forward"  existing  stat- 
utes, 876 

Change  of  language,  effect,  1050 

Construction,  1009 

Construction  of  statutes  in  pari 
materia,  1065 

Bepeals  as  affected  by  revision, 
codification  or  consolidation, 
924 

Title  expressing  subject  of  enact- 
ment, 867 
Collocation   of  words  and  phrases, 

see  Interpretation  and  construc- 
tion 
Committee  reports  as  aid  to  con- 
struction, 1037 
Common  law  — 

Construction  of  statutes  in  dero- 
gation of  common  law,  1056 

Construction  of  statute  with  ref- 
erence to  common  law,  1053 

Criminal  statutes  construed  with 
reference  to  common  law,  1059 

Hairmonizing  statutes  with  com- 
mon law,  1054 

Jurisdiction  unknown  to  common 
law,  construction  of  statute 
creating,  1057 

Presumption  against  change  by 
statute,  1054 

Prooednie  unknown  to  oommon 
law,  construction  of  statute 
creating,  1057 

Reinstatement  by  r^eal  of  stat- 
ute, 9B3 

Remedial  statutes,  construction 
with  leferenoe  to  eonunon  law, 
1(K>8 


STATUTES  —  eontintied. 
Common  law — continued. 
Repealing   acts,    effect   g^enerally, 
932 
Compilations,  see  Codes  and  com- 
pilations 
Component   parts   of   statutes,    see 

Form  and  orderly  parts 
Condition  of  country  as  aid  to  con- 
struction, 1035 
Congress,  acts  of,  see  Federal  laws 
•  Constitutionality    of    statutes     (see 
also  Validity  of  statutes)  — 
Rule  as  to  sustaining,  1000-1004 
Constitutional   provisions,    see   Ap- 
proval by  executive;  Enactment; 
Legislative    power;    Special    and 
local  Laws;  Title  and  subject  mat- 
ter 
Construction,  see  Interpretation  and 

construction 
Contemporaneous    construction     of 

statutes,  1042 
Contemporaneous  statutes,  see  Pari 

materia,  1062 
Contractual  statutes,  909 
Copies,  see  Foreign  laws 
Corporations  — 
Construction  of  grants  to,  1088- 

1092 
Creation  by  special  act,  829-831 
Courts,  creation  and  regulation  by 

special  laws  prohibited,  832 
Criminal  legislation  — 
Construction    in    pari    materia, 

1066 
Construction  of  eriminal  statutes 
with  reference  to  common  law, 
1059 
Implied  repeal  of  crimintd  stat- 
utes, 930 
Power  to  enact,  807 
Repeal  of  criminal  statutes,  ef- 
fect, 941 
Saving   danse  in   repealing  act, 

945 
Special  laws  prohibited,  833 
Strict    oonstmction    of    criminal 

laws,  1081-1087 
Yalidity  of  criminal  laws,  812 
Cumulative  statutes,  later  as  repeal 

of  earlier  act,  924 
Curative  acts,  special  or  local  laws, 

823 
Debates  as  aid  to  construction,  1037 
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STATUTES  —  continued. 

Definitions    (see    also    Words    and 
phrases)  — 
Amendment,  904 
Interpretation    and    construction, 

955 
Local  act,  814 
Mandatory  acts,  766 
Object  of  law,  841 
Penal  acts,  765 

Permanent  or  perpetual  acts,  765 
Private  acts,  764,  813 
Public  acts,  763 
Purview  of  act,  775 
Remedial  acts,  765,  1077-1078 
Retrospective  laws,  786 
Special  act,  813 
Statute,  760 
Statutory    definitions    as    aid   to 

construction,  1047 
Subject  of  law,  841 
Temporary  acta,  765 

Departmental  constmetion  of  atat- 
ntee,  1043 

Derogation  of  common  law,  aee 
Common  law 

Descent  and  distribution,  prospec- 
tive and  retrospective  operation 
of  law,  794 

Directory  acts,  see  Mandatory  and 
directory  acts 

Disapproval,  see  Veto 

Distinctions  — 
By-laws    of   mnnicipality   distin- 
guished from  statutes,  762 
Ordinances     distinguished     from 

sUtutes,  762 
Public  and  private  acts,  763 
Remedial  and  penal  acts,  766 

Disuse  of  statute,  effect  of  repeal, 
911 

Domeetie  laws,  judicial  notice,  946- 
948 

Dower,  inchoate  right  subject  to  leg- 
islative control,  939 

Economic  conditions  as  aid  to  con- 
struction, 1029 

Effect,  see  Operation  and  effect; 
Time  of  taking  effect 

Ejusdem  generis,  doctrine  of,  996 

Election  laws,  mandatory  and  direc- 
tory provisions,  772-774 

Emergency  laws,  time  of  taking  ef- 
fect, 801 


STATUTES  —  continued. 
Enacting  clause  — 
Constitutional      requirement      as 

mandatory  or  direetory,  776 
Form,  776 
Necessity,  776 
Enactment     (see     also     L^islative 

power;  Title  and  subject  mat- 
ter)— 
Approval  by  executive,   886-894 
Authentication,     enrollment     and 

publication  of  bills,  883-885 
Consideration     and     passage    of 

bills,  879-883 
Constitutional  provisions,  876 
Determination  of  regularity,  see 

Regularity  of  enactment 
Enrollment  of  bills,  883-885 
Executive    approval    and    veto, 

886-894 
General  entries,  885 
House  of  origin,  877 
Introduction  of  bills,  877-879 
Legislative  procedure,  876 
Origin  and  introduction  of  biUs, 

877-879 
Passage  of  bUls,  796,  879-883  ' 
Presiding  officers  required  to  sig^ 

bills,  883 
Printed  notice  of  bills  for  legis- 
lators, 881 
Procedure,  876 
Publication  of  statutes,  884 
Reading  bill  before  passage,  879 
Reeonsiderati(m  of  bills,  883 
Regularity,  see  R^^arity  of  en- 

actm^it 
Rules  of  legislature,  876 
Signing  by  presiding  officers  of 

legislature,  883 
Special  or  local  laws,  notice  of 

intention  to  apply  for,  879 
Taking  effect  distinguished  from 

enactment,  796 
Time  of  introduction,  878 
Vote  on  final  passage,  881 
Enrolled  bill  rule,  determining  reg- 
ularity of  enactment,  895-698 
Equity  courts,  duty  to  apply  statute 

law,  779 
Errors    corrected    by    construction, 

978 
Evidence  '  (see    also    Judicial    no- 

tioe)  — 
Special  legislation,  ooostitatioiuJ 

prohibition,  832 
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STATUTES  —  eontinued. 
Excmtiona  — 

Effect  of  express  exceptions,  983 

Introduction  by  constmction,  972 

Omission  from  title  of  act,  867 

Position  of  exception  as  immate- 
rial, 983 

Provisos  disting^oished,  984 

Special  provisions  read  as  excep- 
tions, 1010 
Executive  —  > 

Approval  of  bills,  886-894 

Messages  or  instructions  as  aid  to 
construction,  1037 

Special    sessions    of    legislature, 
control  over,  805 

Veto  of  bills,  891-894 
Executive  construction  of  statates, 

1043 
Exemptions  as  construed  striotly  or 

libersUy,  1093 
Expiration  of  statutes  — 

Effect  generally,  932 

Revival  of  expired  statute,  908 
Expreesio  onius  est  exolusio  alterioa, 

981 
Fedwal  laws  — 

Construction  in  light  of  state  leg- 
islation, 1053 

Judicial   notice  by   state   eonrts, 
557 

Restriction  on  state  laws,  780 
Ferries,    establishment    by    speeial 

l^islation  prohibited,  831 
Foreign  laws  — 

Autiientic  copies  in  evidence,  960 

Construction,  952 

Federal  statutes  in  state  courts, 
955 

Judicial  notice,  rule  as  to,  948 

Parol  testimony,  951 

Pleading,  necessity,  949 

Presumption  as  to  law  of  other 
states  or  eonntriee,  949 

Printed  copies  as  evidence,  951 

Proof  generally,  950 

Questions  of  law  and  fact,  953 

State  statutes  in  federal  courts, 
954 

Sworn  copies,  951 
Form  and  orderly  parts  — 

Articles  and  sections,  division  of 
statute  into,  777 

C<»nponent  parts  of  statutes,  775 

Declaratory  parts,  775 

Directory  part,  775 


STATUTES  —  eontinued. 
Form     and     orderly     parts  —  eon- 
tinued. 

Enacting  clause,  775 

Preamble,  775 

Purview,  definition,  775 

Sections,  division  of  statute  into, 
777 

Style  of  act,  776 

Vindicatory  part,  776 
Franchises  — 

Effect  of  repeal  of  statute,  938 

Ghrant  by  special  act  prohibited, 
828 

Liberal     or     strict     construction, 
1088 
Fraud  in  enactment  of  statutes,  ef- 
fect, 808 
Game  laws,  special  legislation  pro- 
hibited, 833 
Cfeneral  laws    (see  also  Codes  and 
compilations)  — 

Limitation  as  to  time  of  duration, 
818 

Local  laws  preventing  general  op- 
eration, effect,  818-819 

Operation  on  particular  class  of 
individuals,  S17 

Special  or  local  act  as  repealed 
by  general  act,  927 

Test  of  character,  816-817 
Governmental  policy  as  aid  to  con- 
struction, 1040 
Government  as  bound  by  statutes, 

783-785 
Governor,  see  Executive 
Grammar,    see    Interpretation    and 

construction 
Grants,   liberal   or   strict   construc- 
tion, 1088-1092 
Hardship,    see    Interpretation    and 

construction 
Highways,  establishment  by  special 

legislation  prohibited,  831 
History    as    aid    to    constmction, 

1029,  1035 
Immunities,    grant    by    speeial    act 

prohibited,  828 
Implication  in  aid  of  construction, 

978 
Implied  repeal  — 

Amendment  of  act  as  implied  re- 
peal, 923 

Auxiliary  statutes,  924 

Codifications,  effect,  924 
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STATUTES  —  continued. 
Implied  repeal  —  continued. 
Consolidation  of  statutes,  effect, 

924 
Constitutional   provisions   as   re- 
pealing statutes,  926 
Contemporaneous  statutes,   930 
Criminal  statutes,  930 
Cumulative  statutes,  924 
Doctrine  stated,  914 
General  act  as  repealed  by  special 

or  local  act,  929 
Identity  of  subject  and  object  of 

acts,  922 
Inconsistency     and     repugnancy, 

920 
Inference    from    subject    matter, 
'  922 

Presumption  against  implied  re- 
peals, 918 
Repugnancy  between  earlier  and 

later  acts,  914,  920 
Revisions,  effect,  924 
Saving  clauses,  931 
Specitd  or  local  act  as  repealed 

by  general  act,  927 
Time  of  taking  effect,  932 
Impracticability   of  statutes,  effect, 

807 
Inconsistent  provisions,  see  Inter- 
pretation and  construction 
Inconsistent    statutes,    implied    re- 
peal, 920 
Inconvenience,    see    Interpretation 

and  construction 
Indefinitcness    of    statutes,    effect, 

810-812 
Initiative  and  referendum  — 
Effect   on    power   of  legislature, 

804 
Mode   of   exercise   of   legislative 
power,  804 
Injustice    (see    also    Interpretation 
and  construction)  — 
Effect,  807 
InstmmMitalities  for  accomplishing 
purpose   of   aet,   omission   from 
title,  858 
Intention  — 
Circumstances    indicating    gener- 
ally, 1012 
Mischief  to  be  remedied,  1015 
Subject  matter  and  general  pur- 
pose, 1013 
Interest,  rate  fixed  by  special  laws, 
826 


STATUTES  —  continued. 
Interpretation      and      construction 
(see  also  Liberal  and  strict  con- 
struction) — 

Absurdity  avoided,  1019 

Adopted  statutes,  1069-1076 

Aids  to  construction,  1029 

Ambig^ty   calling    for   construc- 
tion, 958 

"And"  read  "or,"  977 

Attorney    general  s    opinions    as 
aid  to  construction,  1043 

Authority  of  construction,  956 

Awkward  language,  966 

Bad  faith,  imputation  to  govern- 
ment avoided,  1029 

Beneficial     operation     presumed, 
1017-1018 

Change    of    eonstmction,    effect, 
762 

Change  of  language,  effect,  973- 
976,  1050 

Chapter  heading  as  aid  to  con- 
struction, 1031 

Choice  of  different  constructions, 
999 

Cognate  legislation,  1052  - 

Collocation  of  words  and  phrases, 
964 

Conuuittee  reports  as  aid  to  con- 
struction, 1037 

Common    law,   construction   with 
reference  to  common  law,  1053 

Compiled  laws,  1009 

Conditions  of  country  as  aid  to 
construction,  1035 

Consequences    of    particular    in- 
struction, 1017-1029 

Considerations    calling    for    con- 
struction, 959 

Constitutionality,  rule  as  to  sus- 
taining, 1000-1004 

Constitution  and  laws  as  aid  to 
construction,  1079 

Construction    and    interpretation 
distinguished,  965 

Construction  as  of  time  of  ouust- 
ment,  959 

Construction  as  part  of  law,  762 

Contemporaneous        eonstmction 
generally,  1042 

Contract  rights  as  affected  by  eon- 
stmction, 762 

Correction   of   errors   and  omis- 
sions, 978 
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STATUTES  —  continued. 
Interpretation    and    oonstraction  — 

continued. 
Debates   as  aid  to   construction, 

1037 
Definitions,  955 

Departmental  constmction,  1043 
Departure  from  literal  meaning, 

967-978 
Disastrous   consequences  avoided, 

1027 
Economic    conditions    as    aid    to 

construction,  1029 
Effect  of  construction  generally, 

956 
Effect  of  oonstraction  on  contract 

rights,  762 
Ejusdem  generis,  doctrine  of,  996 
Eliminating   words   and   phrases, 

973-976 
Enlarging   ordinary   meaning   of 

words,  968 
Enumeration  as  excluding  things 

not  mentioned,-  982 
Errors,  correction,  978 
Every    part   to    be   given   effect, 

1004-1012 
Exceptions,  983 

Exceptions    introduced    by    con- 
struction, 972 
Executive  construction,  1043 
Expressio  unius  est  exclusio  al- 

terius,  981 
General  and  particular  provisions, 

1010 
General  principles,  955 
General  terms,  limiting  effect,  970 
Giving  effect  to  statute,  999-1012 
Governmental    policy    as    aid    to 

construction,  1040 
Grammar,  resort  to  rules  of,  964 
Hardship,    presumption    against, 

1012 
Harmonizing  parts,  1006 
History  of  enactment  as  aid  to 

construction,  1029 
History  of  people  as  aid  to  con- 
struction, 1029 
History  of  times  as  aid  to  con- 
struction, -1035 
Implications  and  incidaits,  978- 

983 
Inartificial  language,  966 
Inconsistent     and     irreconcilable 

provisions,  1011 
Inconvenience  avoided,  1025 


STATUTES  —  continued. 
Interpretation    and    construction  — 
continued. 

Injustice,    presumption    against, 
1022 

Instructions  of  executive   as  aid 
to  construction,  1037 

Intention,    circumstances   indicat- 
ing, 1012-1017 

Intention    determined   from    lan- 
guage implied,  961 

Intention    of    legislature,    ascer- 
tainment, 968 

Intent  of  legislature  as  primary 
consideration,  960 

Intent  of  legislature,  discovery  of, 
958-959 

Interpretation   clauses,   1047 
~  Judicial  leg^ation,  duty  to  avoid, 
963 

Language  of  Statute,  961-966 

Law    of    nations,    violation    of, 
avoided,  1028 

Legislative  construction,  1047 

Legislative  opinion  as  expressed 
in  debates,  1037 

Legislative  power  as  aid  to  con- 
struction, 1040 

Letter  of  law  as  subordinate  to 
intention,  968 

Liberal  constmction,  1076 

Literal  meaning,  departure  trom, 
967-978 

"May"  as  mandatory  or  permis- 
sive, 767 

"May"  construed  as  "shall"  and 
"must,"  770-771 

Mention  of  one  thing  as  excluding 
another  thing,  981 

Messages  of  executive  as  aid  to 
construction,  1037 

Mischief  to  be  remedied,  1015 

Mischievous   consequences    avoid- 
ed, 1027 

Mistake,  correction,  978 

Noscitur    a    sociis,    doctrine    of, 
995 

Obscurity    calling    for    construc- 
tion, 958 

Omissions,  supplying,  978 

"Or"  read  "and,"  977 

Ordinary  meaning  of  words,  en- 
larging or  restricting,  968 

Pari  materia,  statutes  in,  1060 

Policy    of    previous    legislation, 
1052 
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STATUTES  —  continued. 
interpretation    and    conatraction  — 
continued. 

Preamble  as  aid  to  oonstruotion, 
1030 

Prerogatives  of  government,  im- 
pairment avoided,  1027 

Principles  of  law  and  equity  pre- 
viously existing,  1052 

Prior  legislation   as  aid  to   eon- 
struction,  1029 

Proceedings  as  disclosed  by  legis- 
lative records,  1039 

Provisos,  984-988 

Public  policy  as  aid  to  oonstruo- 
tion, 1040 

Punctuation  in  title  varying  from 
body  of  act,  1033 

Punctuation  not  controlling,  965 

Reasonable    operation    presumed, 
1017-1018 

Records  of  legislature  as  aid  to 
construction,  1039 

Reddenda   singula   singulis,    doo- 
trine  of,  999 

Re-«iaoted  statutes,  1069-1076 

Reference  to  other  laws,  1052 

Restricting  ordinary  meaning  of 
words,  968 

Revised  laws,  1009 

Rules  of  construction,  utility,  956 

Section   heading   as  aid   to   con- 
struction, 1031 

Sections,  division  into,  as  affect- 
ing construction,  1009 

"Shall  be  lawful"  as  mandatory 
or  permissive,  767 

Sociological  conditions  as  aid  to 
construction,  1029 

Special  provisions  read  as  excep- 
tions, 1010 

State  and  federal  legislation   on 
same  subject,  1053 

State  of  law  at  time  of  oiaetment, 
1052 

Statutes  subject  to  construction, 
957 

Statutory  definitions,  1047 

Strict  construction,  1076 

Supplying    words    and    phrases, 
973-976 

Surrounding  circumstances  as  aid 
to  construction,  1035 

Time   of   enactment,   materiality, 
959 


STATUTES  —  continued. 
Interpretation    and    construction  — 
continued. 

Title  of  act  as  aid  to  construc- 
tion, 1031 

Titles,  division  into,  as  affecting 
construction,  1009 

Treaties,  violation  of,  avoided, 
1028 

Unambiguous  language  not  sub- 
ject to  oonstruotion,  957 

Unreasonableness  avoided,  1018 

Validity  of  statute,  construction 
in  favor  of,  999 

Words  and  phrases,  988-990 

Words    and    phrases,    changing, 
supplying  and  eliminating,  973- 
076 
Introduction    of   bills,    see    Enact- 
ment 
Joint  resolutions  — 

Constitutional  provisions  as  to  ef- 
fect, 761  • 

Equivalent   of   laws   enacted   by 
biU,  761 
Journals  — 

Affirmative  showing  of  irreg^ar- 
ities,  898 

Constitutional  requirements,  fail- 
ure to  show  oomplianee  with, 
900 

Enrolled  bill,  conclusiveness,  895- 
898 

Failure  to  make  prescribed  entries, 
effect  on  passage  of  bill,  885 

Journal  entry  rule,  determining 
re^larity  of  enactment,  898 

Judicial  notice  of  journals,  903 

Proof  of  journals,  903 

Sufficiency  and  conclusiveness, 
901 

Sufficiency  of  entries,  886 
Judicial    legislation,    avoidance    in 

construing  statutes,  963 
Judicial  notice  — 

Domestic  statutes,  946-948 

Federal  statutes  in  state  oourts, 
955 

Foreign  laws,  948 

State  statutes  in  federal  oourts, 
964 

Time  of  taking  ^ect,  803 
Judicial    procedure,    regulation    by 

special  laws  prohibited,  832 
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STATUTES  —  continued. 
Judicial  sales,  mandatory  and  direc- 
tory provisions,  774 
Kinds  of  statutes  — 
General  acts,  764 
Mandatory  acts,  766-774 
Penal  acts,  765 

Permanent  or  perpetual  acts,  766 
Public  acts,  763 
Remedial  acts,  765 
Special  acts,  764 
Temporary  acts,  765 
Language    (see  also  Interpretation 
and  construction)  — 
Change  of  language  in  oompilA- 
tions  and  revisions,  1050 
Law  of  nations,  construction  in  vi- 
olation of,  1028 
Legislative  construction  of  statutes, 

1047 
Legislative  journals,  see  Journals 
L^islative  policy  as  aid  to  construo- 

tion,  1040 
Le^lislative  power  — 
Abridging  powers  of  succeeding 

legislature,  909 
Conunon  law,  power  to   change, 

807 
Congress,  powers  compared  vith 

British  parliament,  806 
Criminal  legislation,  807 
Extra  sessions,  804 
Extra  sessions,  scope  of  legisla- 
tion, 804r-806 
Extra  sessions,   validity  of  kwa 

enacted  by,  806 
Initiative  and  referendum,  804 
Legislative  bodies  general^,  803. 
Liabilities,  creation,  807 
Limitation  of  power,  how  effect- 
ed, 807 
Remedies,  creation,  807 
Special  and  local  laws,  power  to 

enact,  819-826 
Special  sessions,  scope  of  legisla- 
tion, 804-806 
Special  sessions,  validity  of  laws 

enacted  by,  806 
Validity  of  statutes,  806-813 
Legislature,   sessions   of  legislative 

bodies,  803 
Legitimation  of  diildren  by  special 

laws.  826 
Liberal  and  strict  construction  — > 
Criminal  stotutes,  1081-1087 
Exemptions,  1093 


STATUTES  —  continued. 
Liberal    and    strict    construction  — 
continued. 
Franchises    of    private    corpora- 
tions, 1088 
Grants,  1088-1092 
Nature  and  purpose  of  statute  as 
determining     rule     applicable, 
1077 
Penal  statutes,  1081-1087 
Remedial  statutes,  1077- 
Revenue  laws,  1092 
Tariff  laws,  1093 
Tax  laws,  1092 
Terminology,  1076 
License  laws,  see  Effect  of  r^eal, 

938 
Liens,  creation,  extension  and  im- 
pairment by  special  laws,  827-828 
Limitation  of  actions,  retrospective 

operation  of  statute,  792 
Lit^ul  meaning,  see  Interpretation 

and  construction 
Local  laws,  see  Special  and  loeal 

laws 
Logrolling,   see    Special*  and   loeal 

laws;  Title  and  subject  matter 
Mandatory  and  directory  acts  — 
Definition,  766 

Directory   provisions   relating  to 
public  officers  and  bodies,  769 
Election  laws,  772-774 
Mandatory  provisions  relating  to 

public  officers  and  bodies,  770 
"May"  as  mandatoiy  or  permis- 
sive, 767 
Nature  of  act  and  contact  as  de- 
terminative, 767 
Public  officers  and  bodies,  direc- 
tory provisions  relating  to,  769 
Public  officers  and  bodies,  man- 
datory  provisions    relating   to, 
770 
Public  sales,  774 
"Shall  be  lawful"  as  mandatory 

or  permissive,  767 
Tax  laws,  771 
Mw  — 

Construction  as  "shalF  or  "must," 

770-771 
Mandatory   or   permissive   word, 
767 
Means  of  accomplishing  purpose  of 

act,  omission  from  title,  868 
Messages  of  executive  as  aid  to  con- 
struction, 1037 
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ST  A  TUTES  —  continued. 
Mischief  to-be  remedied  as  guide  to 

construction,  1015 
Mistakes  corrected  by  construotion, 

978 
Motive  in  enactment  of  statutes,  808 
Municipal  corporations,  creation  by 

special  act,  829-831 
Municipal   ordinances   distinguished 

from  statutes,  762 
New  cases  and  subjects,  extension  of 

operation  to,  778 
Nonuser  of  statute,  effect,  911 
Noscitur  a  sociis,  doctrine  of,  995 
Object  of  law,  see  Title  and  subject 

matter 
Occupations,  regulation  by  special 

acts,  827 
Omissions  supplied  by  oonstraction, 

978 
Operation  and  effect  (see  also  Valid- 
ity of  statutes)  — 
Bankruptcy    act    as    suspending 

state  insolvency  laws,  780 
Construction     giving     effect     to 

stattfte,  999-1012 
Enactment     distinguished     from 

taking  effect,  796 
Equity    courts,    duty    to    apply 

statute  law,  779 
Government  as  bound  by  statutes, 

783-785 
New  cases  and  subjects,  exception 

of  operation,  778 
Presumption  as  to  prospective  op- 
eration, 787-788 
Prospective  and  retrospective  op- 
eration, 785-795 
Retrospective  operation,  785-795 
State  laws  as  restricted  by  feder- 
al legislation,  780 
Suspension  of  state  laws  by  fed- 
eral legislation,  780 
Territorial    extent    of    operation, 

781-783 
Time  of  taking  effect,  780,  796- 

803 
Waiver  of  benefits  or  protection 
of  statutes,  781 
Orderly  parts,  see  Form  and  order- 
ly parts 
Ordinances  — 
Applicability     of     constitutional 
provisions  as  to  title  and  sub- 
ject matter,  839 
Distinguished  from  statutes,  762 


STATUTES  —  continued. 
Origin  of  bills,  see  Enactment 
"Or"  read  "and,"  977 
Pari  materia  — 

Amendatory  acts,  1067 

Compiled  or  revised  statutes  and. 
codes,  1065 

Contemporaneous  statutes,  1062 

Criminal  statutes,  1066 

Earlier  statutes,  1063 

Later  statutes,  1064 

Statutes  construed  together  gen- 
erally, 1060 

Statutes  deemed  not  to  be  in  pari 
materia,  1068 

Statutes   deemed  to  be  in   pari 
materia,  1067 
Parol  evidence  as  to  foreign  laws, 

951 
Passage  of  bills,  see  Enactment 
Penal  acts  — 

Definitions,  765 

Remedial  acts  distinguished,  765 

Strict  construction,  1081-1086 

What  statutes  are  penal,  1086 
Penalties  — 

Repeal  of  statute  imposing,  943 

Saving   clause   in   repealing  act, 
945 
Permanent  or  perpetual  acts,  defini- 
tion, 765 
Permissive  acts  — 

Context  and  nature  of  act  as  de- 
terminative, 767 

Directory   provisions   relating  to 
public  oflneers-and  bodies,  769 

Public  officers  and  bodies,  direc- 
tory provisions  relating  to,  769 
Power  of  legislature,  see  Legislative 

power 
Preamble  — 

Aid  to  construction,  1030 

Definition,  775 

Purpose  and  effect,  775, 1030 
President,  see  Executive 
Printed  bills,,  see  Enactment 
Private  acts  (see  also  Special  and 
local  laws)  — 

Definition,  764,  813 

Distinguished   from   public    acts, 
763 
Privileges,  grant  by  special  act  pro- 
hibited, 828 
Proof  of  statutes,  see  Foreign  laws; 

Judicial  notice 
Property  rights  affected  by  repeal 

of  statute,  938 
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STATUTES  —  continued. 
Provisos  — 

Construction,  985 

Construction  of  act  with  reference 

to  proviso,  987 
Exceptions  distinguished,  984 
Panctions  of  proviso,  984 
Omission  from  title  of  act,  857 
Saving  clause  distinguished  as  to 
effect,  986 
Public  acts —     / 
Definitions,  763 
Disting^uished  from  private  aets, 

763 
Instances  of  pnbtie  acts,  763 
Postponement  of  taking  effect  un- 
til publication,  800 
Publication  of  statutes,  884 
Public   bodies,   directory   provisiouB 
relating  to,  as  mandatory  or  per- 
missive, 769 
Public  officers  — 
Mandatory  provisions  relating  to, 
as    mandatory    or    permissive, 
770 
Special  legislation,  constitutional 
prohibition,  833 
Pnbhe  policy  (see  also  Validity  of 
statutes)  — 
Aid  to  construction,  1040 
Public  sales,  mandatory  and  direc- 
tory provisions,  774 
Punctuation,  see  Interpretation  and 

construction 
Purview  of  act  defined,  776 
Recall  of  bill,  see  Approval  by  ex- 
ecutive 
Reconsideration  of  bills,  883 
Records  of  l^slature  as  aid  to  con- 
struction, 1039 
Re-enaeted    statutes,     eonstmction, 

1078 
Referenoe  statutes  (see  also  Adop- 
tion of  statutes)  — 
Character  as  amendatory  or  irevis- 

ory,  875 
Code  or  eompilation,  adoption  of, 

907 
Definition,  907 
Object  and  purpose,  907 
Regularity  of  enactment  — 

Constitutional  requirements,  fail- 
ure of  journals  to  show  compli- 
ance, 900 
Determination  of  r^^arity  gen- 
eraUy,  894 


STATUTES  —  continued. 
Regularity      of      enactment  —  con- 
tinued. 
Enrolled  biU  rule,  895-898 
Irregularities  aflarmatively  shown 

by  journals,  898 
Journal  entry  rule,  898 
Judicial  notice  of  journals,  903. 
Proof  of  journals,  903 
Regularity   as   question    of   law, 

903 
Sufficiency  and  conclusiveness  of 
journals,  901 
Remedial  acts  — 

Construction    with    reference    to 

common  law,  1058 
Definition,  765,  1077-1078 
Miscellaneous  instances  of  reme- 
dial acts,  1079 
Penal  acts  distinguished,  765 
Retrospective  operation,  790. 
Repeal  (see  also  Implied  repeal)  — 
Actions  pending  as  affected  by  re- 
peal, 939 
Amendment  of  repealed  act,  905 
Appeals,  effect  on,  940 
Civil  procedure  laws,  939 
Civil  rights  conferred  by  repealed 

act,  937 
Common  law  revived,  933 
Common  law  rule  as  to  revival  of 
former     law,     abrogation     by 
statute,  933 
Common  law  rule  reviving  former 

law,  932 
Contractual  statutes,  909 
Criminal  statutes,  effect  of  repeal, 

941 
Disuse  of  statute,  effect,  911 
Dower,  effect  on  inchoate  right, 

939 
Earlier   related   aota   as   affected 

by  repeal,  935 
Effect  generally,  932 
Former  law  revived,  932 
Franchise  conferred  by  repealed 

act,  938 
General  repeals,  912 
Implication,  see  Implied  repeal 
Invalidity  of  repealing  act,  913 
Jurisdiction     dependent     on    re- 
pealed law,  936 
Ruids  of  repeal,  911 
License  laws,  938 
Modes  of  repeal,  911 
Nonuser  as  affecting  repeal,  911 
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STATUTES  —  continutd. 
Bepeal  —  continued. 

Partial  repeal  as  implied  repeal 
of  residue,  911 

Pending  actions  as  affected  by  re- 
peal, 939 

Power  to  repeal,  909 

Procedure  laws,  939 

Property  rights  as  affected  by  re- 
peal, 938 

Prosecutions    onder    repeal    aet, 
941 

Prospective  operation  of  repeal- 
ing aets,  795 

Be-enaotment    by    repealing    act, 
934 

B«-enaetment  of  repealed  statute 
by  reference,  908 

Reference   to    titles   only,   prohi- 
bition, 872-874 

Remedies  given  by  repealed  aet, 
939 

Repealing   clauses,   912 

Repeal  of  repealing  act,  933 

Retrospective  operation,  932 

Revival  of  former  law,  932 

Revival  of  repealed  statute,  908 

Rights  of  action  dependent  on  re- 
pealed statute,  938 

Rights  under  repealed  statute,  932 

Saving  clauses,  effect,  931,  944 

Simultaneous  repeal  and  re-enact- 
ment, 934 

Specific  repeals,  911 

Statutes   conferring   civil   rights, 


937 
Statutes 

936 
Statutes 


conferring    jurisdiction, 


miposing  penalties,  943 
Stockholders'   liability,  repeal   of 

statute  creating,  938 
Suspension  of  repealing  act,  ef- 
fect, 936 
Tax  laws,  effect  of  repeal,  940 
Temporary  substitute  for  statute 

as  affecting  repeal,  911 
Title  of  repealing  acts,  867 
Vested  rights  as  affected  by  re- 
peal, 938 
Writs  of  error,  effect  on,  940 
Repugnant  acts,  implied  repeat,  920 
Retrospective  laws  — 
Amendatory  and  repealing  acts, 

795 
Constitutional  limitations,  787 
Curative  and  remedial  acts,  790 


STATUTES  —  continued. 
Retrospective  laws  —  continued. 
Definition,  785 
Rule  against  retrospeetive  operas 

tion,  786 
Statutes  of  limitation,  792 
Substantive  rights  and  liabilities, 

laws  relating  to,  792 
Succession  and  wills,  laws  rdat- 

ing  to,  794 
Tax  laws,  795 
Revenue  laws,  liberal  or  strict  eon- 

struction,  1092 
Revival  of  statutes,  908 
Saving  clauses,  see  Repeal 
Schools,   special  legislation  prohib- 
ited, 831 
Sections  — 
Aid  to  construction,  1031 
Division  of  statute,  777 
Effect  in  construction,  1009 
Sessions  of  legislature,  see  Legisla- 
tive power 
"Shall  be  lawful"  as  mandatory  or 

permissive  words,  767 
Signing  bills,  see  Enactment 
Single  subject  or  object  — 
Definitions,  841 

Matters  connected  with  and  ger- 
mane to  general  subject,  843- 
845 
Means   of  accomplishing  objects 

of  law,  846 
Object  of  law  defined,  841 
Object  of  law,  means  of  accom- 
plishing, 846 
Plurality   of  ends   to  be  accom- 
plished, 847 
Plurality  of  provisions,  843 
Provisions  distinguished  from  ob- 
ject or  subject,  843 
Subject  of  law  defined,  841,  843 
Soeiologioal    conditions    as   aid   to 

construction,  1029 
Special   and   loeal   laws    (see  also 
Private  acts)  — 
Amendment    of    existing    special 
laws,  effect  of  constitutional  re- 
strictions, 823 
Bridges,  establishment,  831 
Constitutional    restrictions,    jndi- 

cial  enforcement,  824-826 
Constitutional  restrictions,  origin, 

purpose  and  scope,  820 
Corporations,  creation,  829-831 


Digitized  by 


Google 


INDEX 


1503 


STATUTES  —  continued. 
Special  and  local  laws  —  eontimted. 

Courts,    creation   and   r^g^ation, 
832 

Crimes  and  punishments,  833 

Curative  legislation,  823 

Definition,  813 

Enactment,  879 

Enactment,  notice  of  application, 
819 

Evidence,  rules  of,  832 

Ferries,  establishment,  831 

Form  as  indicating  character,  815 

Franchises,  g^ant  of,  828 

Game  laws,  833 

General    and    local    lavs    distin- 
guished, 814 

Highways,  establishment,  831 

Immunities,  grant  of,  828 

Interest,  fixing  rate,  828 

Judicial     procedure,     r^^ation, 
832 

Legitimation  of  children,  826 

Liens,  creation,  extension  or  im- 
pairment, 827-828 

Limitation  as  to  time  of  duration, 
818 

Logrolling,  prevention  as  purpose 
of  constitutional  restriction,  820 

Municipal  corporations,  creation, 
829-831 

Notice  of  application  for  enact- 
ment, 819,  879 

Occupations,  r^ulation,  827 

Offices,  creation,  833 

Operation  and  effect  as   test  of 
character,  815 

Phraseology    as    indicating   ^ar- 
acter,  815 

Power  to  enact,  819-826 

Privileges,  grant  of,  828 

Prospective   operation   of  consti- 
tutional restrictions,  822 

Purpose  of  constitutional  restric- 
tions, 820 

Repeal  by  general  acta,  927 

Repeal  of  general  act  by  special 
or  local  act,  929 

School  legislation,  831 

Subjects  proper  for  special  leg- 
islation, 826-834 

Tax  laws,  827 

Territorial  legislation,  restriction 
on  powers,  821 

Test  as  to  character,  815 

Title  as  indicating  character,  815 


STATUTES  —  continued. 

Special  and  local  laws  —  continued. 
Validity  in  particular  cases,  826- 
834 

Special  sessions  of  legislature,  see 
Power  of  l^iislatnre 

State  laws  — 

Construction  in  light  of  federal 

legislation,  1053 
Judicial  notice  in  federal  courts, 

954 
Restriction  by  federal  legislation, 
780 

Stockholders'  liability,  effect  of  re- 
peal of  statute  creating,  938 

Strict  constriction,  see  liberal  and 
strict  construction 

Style  of  act,  see  Form  and  orderly 
parts 

Subject  of  law,  see  Title  and  sub- 
ject matter 

Succession,  prospective  or  retrospec- 
tive operation  of  law,  794 

Sundays,  see  Approval  by  executive 

Supplemental  acts,  title,  868-871 

Taking  effect,  see  Time  of  taking 
effect 

Tariff  lawEi,  liberal  or  strict  construc- 
tion, 1093 

Taxation  — 
Construction  of  tax  laws,  1092 
Mandatory  and  directory  provi- 
sions of  tax  laws,  771 
Repeal  of  tax  laws,  effect,  940 
Retrospective    operation    of    tax 

laws,  795 
Special    tax    laws,    constitutional 
prohibition,  827 

Temporary  acts,  definition,  765 

Territorial  legislatures,  power  to  en- 
act special  or  local  statutes,  821 

Territorial    operation    of    statutes, 
781-783 

Time  of  taking  effect  — 
"After  the  passage,"  796 
Common  law  rule,  796 
Date  of  signing  by  executive,  803 
Emergency  laws,  801 
Enactment     distinguished     from 

taking  effect,  796 
First  day  of  session,  common  law 

rule,  796 
Immediate    operation,    provisions 

for,  798 
Judicial  notice,  803 
"On  passage,"  796,  798 
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STATUTES  —  continued. 
Time  of  taking  effect  —  continued. 

Postponement  of  time,  799-801 

Provisions  as  to  time,  797 

Publication,  postponement  until, 
800 

Statutory  rule,  796 

Time  fixed  by  terms  of  statnte, 
796 
Title  and  subject  matter   (see  also 
Single  subject  or  object)  — 

Addition  of  words  "and  so  forth" 
or  "other  purpose,"  851 

Aid  to  construction,  1031 

Amendatory  acts,  868-871 

Amendatory  character  of  oonsti- 
tutional  provisions,  840 

Amendments  by  reference  to  ti- 
tles only,  prohibition,  872-S74 

Amendments  to  constitution,  pro- 
posals not  within  constitutional 
provisions,  839 

Change  in  title  or  statute  in  cousse 
of  enactment,  852 

Codes  and  compilations,  867 

Constitutional  provisions,  effect 
of  violation,  840 

Constitutional  provisions  restrict- 
ed to  private  and  local  bills, 
839 

Construction  of  constitutional 
provisions,  837 

Details,  omission,  855 

Doubt  as  to  sufficiency  of  title, 
849 

Exceptions,  onunission  from  title, 
857 

Expression  of  subject  or  object 
in  title,  847 

Generality  of  title,  853 

Illustrations  of  sufficiency  of  gen- 
eral titles,  860 

Importance  under  constitutional 
provisions,  775 

Instrumentalities  for  accomplish- 
ing purpose  of  act,  omission 
from  title,  858 

Judicial  construction  of  title,  849 

Language  of  title,  850 

Legislative  selection  of  title,  840 

Log  rolling,  purpose  of  constitu- 
tional provisions,  835 

Mandatory  character  of  constitu- 
tional provisions,  836 

Means  of  accomplishing  purpose 
of  act,  omission  from  title,  858 

New  or  supplemental  legislation 
in  amendatory  act,  874 


STATUTES  —  continued. 

Title    and    subject    matter— om»- 
tinued. 
Object  of  law  defined,  841 
Omission  of  details,  855 
Omission  of  distinct  providons  of 

act,  856 
Omission    of   means   and    instru- 
mentalities   for    accomplishing 
purpose  of  act,  858 
Omission  of  minor  subdivisi(ms  of 

subject,  857 
Omission  of  provisos  and  excep- 
tions, 867 
Ordinances,   constitutional   provi- 
sions not  applicable  to,  839 
Original  purpose,  775 
Particularity  of  title,  855,  862 
Plurality  of  subjects  expressed  in 

title,  863 
Provisos,  omission  from  titl^  857 
Purpose  of  constitutional  provi- 
sions, 834 
Reference  statutes,  875 
Repealing  acts,  867 
Repeals  by  reference  to  titles  only 

prohibited,  872-874 
Singleness  of  subject  or  object, 

841-847 
Subject  of  law  defined,  841,  843 
Subject  of  object,  expression  in 

title,  834-841 
Subject  or  object  to  be  expressed 

in  title,  847 
Sufficiency  of  title,  847-866 
Supplemental  acts,  868-871 
Title  broader  than  body  of  act, 

865 
Title  narrower  than  body  of  act, 
'  866 

Variance  between  title  and  sub- 
ject, 864 
Treaties,  construction  in  violation  of, 

1028 
Uncertainty  of  statutes,  effect,  810- 

812 
Unreasonableness,    see    Interpreta- 
tion and  construction 
Unwise  legislation,  remedy  for,  809 
Validity  of  statutes  (see  also  Reg- 
ularity of   enactment;    Special 
and  local  laws)  — 
Absurdity,  807 
Amendatory  acts,  905 
Constitutionality,  rule  as  to  sus- 
taining, 1000-1004 
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STATUTES  —  eontinited. 
Validity  of  statutes  —  eontimted. 

Constitutional   limitations,    effect, 
806 

Constrnotion  in  favor  of,  999 

Criminal  statutes,   certainty  and 
definitenees,  812 

Expediency,  808 

Fraud  in  enactment,  808 

Impracticability,  807 

Indefiniteness,  810-812 

Indefiniteness,   illustrations,  811 

Injustice,  807 

Motive  of  I^:islatnre,  808 

Necessity,  808 

Public  policy,  violation  o^  810 

Repealing  acts,  913 

Uncertainty,  810-812 

Uncertainty,  illustrations,  811 

Unreasonableness,  807 

Unwise  legislation,  809 

Utility,  808 

"Violation  of  public  policy,  810 

Wisdom  of  enactments,  809 
Vested  rights  as  affected  by  repeal, 

938 
Veto  — 

Evidence  of  veto,  893 

History  and  nature  of  veto  power, 
887 

Partial  or  qualified  disapproval, 
891 

Presentation  of  bill  to  executive, 
888 

Betum  of  bill  to  l^islatnre,  892 

Withdrawal  of  approval,  892 
Wills,  prospective  or  retrospective 

operation  of  law,  794 
Wisdom  of  statutes,  power  of  eourts 

to  question,  809 
Withdrawal  of  bill,  see  Approval  by 

executive 
Words  and  phrases  (see  also  Deflni- 
tions)  — 

Ejusdem  generis,  doctrine  of,  996 

Judicially  construed  terms,  992 

Legal  terms,  992 

"May"  as  mandatory  or  permis- 
sive, 767 

Koscitur  a  sociis,  doctrine  of,  095 

"Or"  to  read  "and,"  977 

Persons    as    including    corpora- 
tions, 990 

Plurality  of  meaning,  994 

Presumption  of  use  in  ordinary 


E.  C.  L.  VoL  XXV.— 85. 
7^ 


STATUTES  —  eontiniMd. 
Words  and  phrases  —  eonttiMMJ. 

Railroad  car  as  indnding  hand 
ear,  990 

Beddenda  singula  singulis,  999 

Several     meanings     attached     to 
same  word,  994 

Similar  expressions  in  same  stat- 
ute, 994 

Technical  lang^oage,  presumption 
of  use  in  technical  sense,  991 

STXPTTI^TIOirS  — 

Abiding  result  of  other  suits,  stip- 
ulation as  to,  1101 
Appeal,  stipulation  as  to,  1108 
Arbitration  agreements  containing 

stipulation,  1107 
Attorney's  authority  to  bind  client, 

1097-1099 
Construction,  1095 
Enforcement,  1100 
Evidence,  stipulations  as  to,  1103 
Facts   of  case,  stipulation   as   to, 

1104-1106 
Form,  1096 

Judgment,  stipulation  as  to,  1107 
Judicial    relief    from    stipulation, 

1099 
Jury   trial,   waiver  of  stipulation, 

1106 
Oral  stipulations,  validity,  1096 
Power  of  court  to  grant  relief,  1099 
Power  of  parties  as  to  stipulations, 

1097 
Purpose  of  stipulations,  1095 
Relief  from  stipulation,  1099 
Repadiation  of  stipulation,  1099 
Rule    of   court   requiring   writing, 

1096 
Subject  matter  of  stipulations  — 

Abiding   result    of    other   suits, 
1101 

Appeals,  1108 

Arbitration    agreement    contain- 
ing stipulations,  1107 

Evidence,  1103 

Facts  of  case,  1104-1106 

Judgment,  1107 

Venue,  1102 

Verdict,  1107 

Waiver  of  jury  trial,  1106 

Witnesses,  1103 
Venue   as   subject   of  stipulation, 

1102 
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STIPULATIONS  —  continued. 
Verdict,  stipulation  as  to,  1107 
Waiver  of  jury  trial  by  stipula- 
tion, 1106 
Withdrawal  of  stipulation,  1099 
Witnesses,  stipulations  as  to,  1103 
Writing,  necessity,  1096 

■TBEET  BAHiWATB  — 

Abutting  owners  — 
Additional    servitudes,   effect   of 

constructing     street     railway, 

1200 
Consent  to  franchise,  1141 
Damages   for   interference   with 

property,  1203 
Elevated  railroad  as  additional 

servitude,  1202 
Freight    railway    as    additional 

servitude,  1202 
Ingress   and   egress,   interference 

with,  1204-1206 
Injunction,  remedy  by,  1206-1210 
Interurban    road    as    additional 

servitude,  1202 
.  Obstruction  of  street  by  tracks, 

1200 
Actions  for  injuries  — 

Admissibility  of  evidence,  1295- 

.1297 
Contributory  negligence  as  ques- 
tion for  jury,  1305 
Damages,  1307 
Evidence,  1295-1302 
Negligence  as  question  for  jury, 

1303 
Pleading,  1294 
Proximate  cause  as  question  for 

jury,  1303 
Question  for  jury,  1303-1306 
Acts    in    emergency,    contributory 

negligence,  1271 
Additional  servitude,  see  Abutting 

owners 
Age,  see  Contributory  negligence  of 

person  injured 
Animals  — 

Injury    to    animal   on   or    near 

tracks,  1251,  1254 
Leaving  horse  or  vehicle  in  street 

as     contributory     negligence, 

1293 
Bridges     (see    also    Construction, 

equipment  and  maintenance)  — 
Bight  to  use  under  street  fran- 
chise, 1152 


STREET  RAILWATS  —  oonttnuei. 
Character  of  property  as  realty  or 

personalty,  112S 
Charter,  forfeiture,  1126 
Children,    see   Contributory   negli- 
gence of  person  injured;  Injuries 
to  trespassers  and  invitees;  In- 
juries to  users  of  streets 
Commercial  railroads  distinguished, 

1115 
Concurrent  contributory  negligence, 

see  Injuries  to  users  of  streets 
Conditions  and  restrictions  to  street 

franchise,  1143 
Consent  to  construction,  1140-1143 
Consolidation  of  corporations,  1131 
Construction,  equipment  and  main- 
tenance    (see     also     Regula- 
tion) — 
Brakes  as  necessary  equipment, 

1161 
Bridges      obstructing      highway 

travel,  1163 
Crossing  other  railroads,  116S- 

1171 
Defective  equipment,  1161, 1233 
Defective  equipment  causing  in- 
jury to  persons  in  street,  1259 
Duty  to  construct,  1158 
Electricity   substituted  for   horse 

power,  1160 
Excavations    for   laying    cables, 

1163 
Fenders  on  cars,  1161 
Guard  rails,  1166 
Injuries  to  persons  using  streets, 

1163-1164 
Insufficient  equipment,  1161 
Liability  as  dependent  on  knowl- 

edge  of  defects,  1167 
Maintenance  of  street,  1171-1177 
Manner    of   construction,   1162- 

1171 
Motive  power,  right  to  change, 

1159 
Motive    power    prescribed     by 

municipality.  1159 
Obstruction  of  streets  with  ma- 
terials, 1163 
Railroad     crossings     at     grade, 

1162-1163 
Repair  of  tracks,  1164 
Restoration  of  street,  1171-1177 
Safety  appliances,  1161 
Sand  boxes  as  necessary  equip- 
ment, 1161 
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STREET  RAILWAYS  —  continued. 
Constmetion,  equipment  and  main- 
tenance —  continued. 

Street  franchise  as  binding  eon- 
tract,  1158 

Subways  for  crossing  railroads, 
1163 

Switches,  1166 

Time  of  construction,  1162-1171 

Tracks   safe  for  persons   using 
streets,  1164 . 

Trees,  right  to  remove,  1167 

Water,  obstructing  surface  flow, 
1167 
Contributory  negligence  of  person 
injured    (see   also   Injuries   to 
users  of  streets)  — 

Acts  in  emergency,  1271 

Age  of  person  injured,  1266-1270 

Care  generally,  1265 

Children,  1266-1268 

Crossing  track  at  street  intersec- 
tion, 1281 

Crossing  track  in  front  of  ap- 
proaching car,  1283 

Crossing    track    in    thinly    pop- 
ulated district,  1285 

Driving  on  track,  1288-1291 

Duty  to  stop,  look  and  listen, 
1275 

Failure  to  look  and  listen  as  neg- 
ligence per  se,  1277 

Fire    apparatus    crossing   track, 
1291 

Going  around  end  of  car,  1282 

Imputing  negligence  of  driver  to 
other  occupants  of  vehicle,  1292 

Intoxication,  1270 

Leaving  horse  or  vehicle  in  street, 
1293 

listening  for  approaching  cars, 
1275-1281 

Looking  out  for  approaching  ears, 
1275-1281 

Mental  capacity  of  person  in- 
jured, 1266-1270 

Physical  disability,  1270 

Place  for  and  extent  of  looking 
for  approaching  car,  1279 

Presumption  as  to  capacity,  1268 

Question  for  jury,  1305 

Relying  on  performance  of  duty 
by  railway  employees,  1272 

Rescuing  others,  1271 

Rule  stated,  1265 

Standing  near  track,  1286 


STREET  RAILWAYS  —  am»»iHi«l 
Contributory  n^ligence   of  peifsoa 
injured  —  continued. 
Stopping  to  look  and  listen  before 

going  on  track,  1275 
Vehicles  crossing  track,  1289 
Voluntary    exposure    to    danger, 

1271 
Working  in  street,  1287 
Working  on  or  near  tracks,  1286 
Corporations  (see  also  Powers)  — 
Character  as  carrier  of  passen- 
gers, 1124 
Charter,  forfeiture,  1126 
Consolidation,  1131 
Forfeiture  of  charter,  1125  ' 
General  incorporation  laws,  1123 
Incorporation,  1123 
Mortgages  and  liens,  1133 
Organization  and  powers,  1923- 

1128 
Powers,  1126-1128 
Quasi  public  character,  1124 
Special    acts    of    incorporation, 
1123 
Crossing  other  railroads  —-      ■ ' 
Construction  and  maintenance  of 

crossing,  1170 
Overhead  crossing,  1170 
Right  to  cross,  1168 
Subway  crossings,  1162-1163 
Crossings,  see  Injuries  to  nsers  of 

streets 
Curves,  injuries  in  rounding,  1245 
Damages  — 
Interference  with  abutting  prop- 
erty, 1203 
Personal  injuries,  1307 
Definition,  1114 
Electricity,  care  in  use  of,  1222 
Elevated  railroads  — 
Additional  servitude,  1202 
Character  as  street  railways,  1117 
Duty  to  users  of  streets,  1246 
Equipment,  see  Construction,  eqnip- 

ment  and  maintenance 
Evidence  — 

Admissibility,  1295 

Positive  and  negative  testimony, 

1300 
Presumptions    and    burden    o£ 

proof,  1298 
Res  ipsa  loquitur,  1301 
Rules  of  company,  1297 
SufBciency,  1298 
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S^EEET  RAILWAYS  — con<»M««d. 
'Fares,  reeulation,  power  of  state, 

1180 
Forfeiture   (see  also   Street  fran- 
chise) — 
Charter,  1125 
Franchise    (see   also   Street   fran- 
chise) — 
Alienation,  1128 
Freight  railway  as  additional  servi- 
tude, 1202 
Frightening  horses,  1225-1227 
General  nllroad  laws  as  applicable 

to  street  railways,  1121 
Headlights,  see  Operation 
Horse  left  in  street  as  contributory 

negligence,  1293 
Horses,  injury  caused  by  fright  of, 

1225-1227 
Imputed    negligence,   see   Contrib- 
atoiy  negligence  of  person  in- 
jured 
Incorporation,  see  Corporations 
Ingress  and  egress,  see  Abutting 

owners 
Injunction,    remedy    of    abutting 

owners,  1206-1210 
Injuries    to    trespassers    and    in- 
vitees (see  also  Actions  for  in- 
juries;     Contributory      negli- 
gence of  person  injured)  — 
Care,  rule  as  to,  1236 
Children,  1236 

Force  usied  in  ronoving  trespass- 
ers, 1237 
Injuries    inflicted    in    removing 

trespassers,  1237 
Rule  stated,  1236 
itjnrieB  to  users  of  streets    (see 
also  Actions  for  injuries;  Con- 
tributory negligence  of  person 
injured)  — 
'.', .  ^Tiiiriala  On  or  uesT  track,  1251 
Animals  not  under  owner's  con- 
trol, 1254 
Children,  duty  as  to,  1263 
Concurrent     contributory    n^li- 
gence,  effect  of,  1258 
,     Contributory      negligence,      see 
Contributory     negligence     of 
person  injured 
Defective  equipment  as  imposing 

Uability,  1259 
Degree  of  care  required,  1238 
Discovery  of  peril,  duty  to  avoid 
injury,  1266 


STREET  RAILWAYS  —  eontinued. 
Injuries  to  users  of  streets  —  eo*- 
tinued. 
Lights,  1243 
Lookout,  1243 
Negligence   as  basis  of  liability, 

1238 
Negligence  at  crossings,  1242 
Persons  approaching  track,  1262 
Persons  discovered  in  dangerous 

position,  1256-1265 
Persons  driving  or  walking  along 

streets,  1261 
Persons  walking  on  track,  1261 
Persons  working  in  streets,  1255 
Proximate     cause,     violation     of 
ordinance  or  rule  of  company, 
1250 
Rate    of    speed    as    negligence^ 

1240 
Rounding  curves,  1246 
Signals,  1243 
Slowing  down  oars,  duty  as  to, 

1252,  1260 
Stopping  cars,  duty  as  to,  1252, 

1260 
Vehicles  on  or  near  tracks,  1251 
Violation  of  rules  of  company  as 

negligence,  1249 
Violation  of  statute  or  ordinance 

as  n^Iigenoe,  1247 
Warnings,  1243 
Workmen  on  streets,  1256 
Workmen  on  track,  1261 
Interurban  railroads  — 
Additional  servitude,  1202 
Extension  of  street  railways,  1118 
Intoxication,      contributory      n^li- 

gence,  1270 
Invitees,  see  Injuries  to  trespassers 

and  invitees 
Lease  of  railroad  property,  1130 
Liability  to  persons  on  stoeet,  see 

Operation 
License  fees  and  taxes,  power  of 

municipality  t6  impose,  1186 
Liens,  1133 
Lights,   see   Injuries   to   users  of 

streets;  Operation 
listening  for  approaching  ears,  see 
Contributory  n^ligenee  of  per- 
son injured 
Looking  out  for  approaching  ears, 
see  Contributory  negligence  of 
person  injured 
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STREET  RAILWAYS  —  continued. 
Lookoat,  see  Injuries  to  users  of 

streets;  Operation 

Maintenance, ,  see  Constmotion, 
equipment  and  maintenance 

Management,  see  Operation 

Mandamus  — 
Compelling    operation    of   road, 

1212 
Compelling   repaving   of   street, 
1174 

Mental  capacity,  see  Contributory 
negligence  of  person  injured 

Mortgages  and  Uens,  1133 

Motormen  (see  also  Operation)  — 
Statutes  requiring  protection  for, 
1179 

Municipal  ownership,  1122 

Nature  and  purpose,  1114 

Negligence,  see  Contributory  negli- 
gence of  person  injured ;  Injuries 
to  trespassers  and  invitees;  In- 
juries to  users  of  streets; 
Operation;  Speed  of  cars 

Nuisances,  removal  from  tracks, 
1235 

Obstructions,  see  Streets 

Operation     (see    also    Injuries    to 
trespassers   and   invitees;   In- 
juries to  users  of  streets)  — 
Approaching  other  cars,  1220 
Care  required,  1213 
Competent    employees,    duty    to 

employ,  1215 
Defective  equipment,  1233 
Degree  of  care  required,  1213 
Derailment  of  cars,  1221 
Duty  to  operate,  1211 
Electricity,  care  in  use  of,  1222 
rrightening  horses,  1225-1227 
Headlights,  duty  to  display,  1219 
Horses,  injury  caused  by  fright 

of,  1225-1227 
Law   of   road   as   applicable   to 

street  cars,  1221 
Lessee's  duty  to  operate,  1212 
Lights,  duty  to  display,  1219 
Lookout,  duty  to  keep,  1219-1220 
Mandamus  to  compel  operation, 

1212 
Motormen,  duty  as  to  selection, 

1215 
Obstructions  in  streets,  1233-1236 
Passing  other  cars,  1220 
Railroad  crossings,  care  at,  1217 


STREET  RAILWAYS  —  continued. 
Operation  —  continued. 
Bights  of  public  in  use  of  track, 

1227-1232 
Signals,  duty  to  give,  1218 
Speed  of  ears,  1216 
Street  crossings,  care  at,  1217 
Telegraph   and   telephone  wires, 
contact  with  trolley  wire,  1224 
Tracks,  use  by  public,  1227-1232 
Ordinances  (see  also  Reg^ulation)  — 
Violation  of  ordinance  as  negli- 
gence, 1247 
Organization,  1123 
Ownership  by  municipality,  1122 
Personal  injuries,   see  Injuries  to 
trespassers  and  invitees;  Injuries 
to  users  of  streets 
Police  power,  see  Regulation 
Powers  — 

Consolidation,  1131 

Leases,  1130 

Routing  cars,  1127 

Rules  and  regulations,  adoption 

and  enforcement,  1126 
Sale  of  property  and  franchisee, 

1128 
Traffic  contracts,  1130 
Proximate  cause  — 
Question  for  jury,  1303 
Violation  of  ordinance  or  role  of 
company,  1250 
Public  ownership,  1122 
Quo  warranto,  forfeiture  of  charter, 

1125 
Railroad   as  including  street  raU- 

way,  1119 
Railroad    laws    as    applicable    to 

street  railways,  1121 
Railroad     generally     distinguished, 

1115 
Rates  of  fare,  see  Fares 
Realty  or  personalty,  character  of 

property,  1122 
R^B^ulation  — 
Brakes,      municipal     regulation, 

1194 
Construction  of  r^^^Iatory  ordi- 
nances, 1185 
Employees,  number,  sufBeient  for 

public  safety,  1195 
Enforcement  of  regulations,  1198 
Fares,  power  of  munidpaJity  to 

regulate,  1188 
Fares,  power  of  state  to  nguiAte, 
1180 
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STREET  RAILWAYS  —  continued. 
B^ulation  —  continued. 
Fenders,  power  of  munieipality  to 

require,  1193 
Onard  wires,  1193 
License  fees  and  taxes,  power  of 

municipality  to  impose,  1186 
Motormen,    ordinances    requiring 

protection  for,  1194 
Motormen,     statutes     procoriag 

protection  for,  1179 
Municipal  r^^ulation,  1181 
Police  power  of  state,  1178 
Power   of   municipality   to   reg- 
ulate, 1181 
Reasonableness  of  municipal  reg- 
ulation, 1183-1185 
Roadbed,  power  of  municipality 

over  use  of  streets,  1190 
Routing  cars,  1195 
Safety  appliances,  1194 
Safety  appliances,  power  of  state 

to  require,  1180 
Schedules,  1195 
Speed  of  cars,  1195 
Speed,  power  of  state  to  regulate, 

1180 
Sprinkling  street  between  tracks, 

power  of  municipality  to  re- 
quire, 1192 
State  regulation,  1178-1181 
Stops,    warnings    and    lookouts, 

1196-1198 
Tracks,    power    of    municipality 

over  use  of  streets,  1190 
Transfers,  1127 
Transfers,   relation  by  munio- 

ipality,  1188 
Validity  of  municipal  r^pilatioa, 

1183 
Warnings    and    look-outs,    1196- 

1198 
Rescuing    others     as    contributory 

negligence,   1271 
Res  ipsa  loquitur,  1301 
Restoration     and    maintenance    of 

streete  — 
Contract  stipulations,  1172 
Duty  generally,  1171 
Judgment  for  in  favor  of  city 

against  company,  1177 
Liability  for  injuries  caused  by 

defective  streets,  1176 
-liability    for   repairs    mad«    by 

eity,  1175 


STREET  RAILWAYS  —  continued. 
Restoration    and    maintenance    of 
streets  —  continued. 

Mandamus  to  compel  repaving  of 
street,  1174 

Ordinance  requirements,  1172 

Repaving  streets,  1174 
Routuig  oars,  1127 
Rules    and    r^ulations,    adoption 

and  enforcement,  1126 
Safety  appliances,  power  of  state 

to  acquire,  1180 
Sale  of  property  and  franchises  — 

Power  to  seU,  1128-1129 

Rights,   duties   and   liabilities   of 
purchaser,  1129 
Schedules,  1127 

Side  tracks,  right  to  constmet,  1153 
Signals,   see   Injuries   to   nsers  of 

streets;  Operation 
Snow  on   tracks,   duty  to  lemove, 

1234 
Speed  of  cars  — 

Care  at  street  crossings,  1216 

Control  of  cars,  1217 

Crowded    districts    distinguished 
from  suburbs,  1217 

Rate  of  speed  as  n^ligence,  1240 

Reasonable  speed,  r^e  in  absence 
of  statute  or  ordinance,  1216 

Regulation  by  state,  1180 

R^ulation   by    statute   or   ordi- 
nance, 1216 
Sprinkling    street   between    tracks, 

power  of  municipality  to  require, 

1192 
Stop,  look  and  listen,  see  Contriba- 

toiy  negligence  of  person  injured 
Street  franchise  — 

Acceptance  of  grant,  1145 

Application  for  grant,  1146 

Character     of    rights     acquired, 
1150-1154 

Conditions  and  restrictions,  1143 

Conflicting  grants,  1140 

Consent  of  abutting  owners,  1141 

Consent  of  municipal  authorities, 
1140 

Construction,  1137 

Duration  of  franchise,  1147 

Exclusive  grants,  1138 

Extent  of  rights  acquired,  115(K 
1154 

Extinguishment,  1154-1158 

Forfeiture,  1154-1158 
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STREET  RAILWAYS  —  eontimud. 
Street  franchise  —  eontitMed. 
Forfeiture  clause  as  self-ezeent- 

ing,  1156 
Forf eiture>  proceedings  to  enforce, 

1158 
Necessity,  1134 
Power  of  municipality  to  grant, 

1136 
Power  of  state  to  grant,  1135 
Revocation,  1157 
Rights  acquired,  character  and  ex- 
tent, 1150-1154 
Side   tracks,   right   to   construct, 

1153 
Toll  roads,  bridges  and  tracks  of 
other   railways,    right    to   use, 
1152 
Usurpation  of  franchise,  1148 
VaUdity,  1137 
Streets   (see  also  Injuries  to  users 
of     streets;     R^toration     and 
maintenance  of  streets)  — 
Obstruction,  1233-1236 
Snow  on  tracks,  duty  to  remove, 
1234 
Subways  as  street  railways,  1117 
Taxation    power    of    municipality, 

1186 
Telephone  and  telephone  wires,  con- 
tact with  trolley  wire,  1224 
Toll  roads,  right  to  use  under  street 

franchise,  1162 
Tracks  — 
Nuisances,  removal  from  tracks, 

1235 
Preferential  right  of  street  car, 

1229 
Right  of  public  in  use  of  tracks, 

1227 
Use  at  stoeet  intersections,  1231 
Working   on   or  near   tracks    as 
contributory  n^ligence,  1286 
Traffic  contracts,  1130 
Tramway  as  included  in  term  rail- 
road, 1120 
Transfers,  1127 

Trees,  right  to  remove  in  construct- 
ing tracks,  1167 
Trespassers,   see  Injuries  to   tres- 
passers and  invitees 
Underground  railways  as  street  rail- 
ways, 1117 
Vehicles  on  or  near  tracks,  injury 
to,  1261 


STREET  RAILWAYS  —  continued. 
Violation  of  rules  of  company  as 

negligence,  1249 
Violation  of  statute  or  ordinance  as 

n^ligence,  1247 
Warnings,  see  Injuries  to  users  of 

streets 
Water,  obstruction  of  surface  flow, 

1167 
Workmen  in  streets,  injury  to,  1256 

STJBBOOATIOir  — 

Advancing   money   to   pay   inenm- 
brances — 
Agreement  for  subrogation,  effect, 

1339 
Agreement    for   subrogation,   ne- 
cessity, 1340 
Cotenants,  1363 
Devisee  or  l^atee  paying  debts 

of  estate,  1348 
Junior     incumbrancer,     payment 

by,  1346 
Money  advanced  by  executor  or 

administrator,  1345 
Money  advanced  on  defective  se- 
curity, 1343 
Payment     of     charges      against 

estate,  1342 
Redemptioner,  payment  by,  1348 
Right  in  absence  of  agreement  for 
subrogation,  1337 
Advancing    money    to    pay    wages, 

1374 
Agent    pa3nng    debt    of    principal, 

1370 
Agreement,  subrogation  not  depend- 
ent on,  1316 
Amount,  extent  of  subrogation  as 

to,  1388 
Appeals,  1395 
Assignee   of  surety   as  entitled   to 

subrogation,  1329 
Assignment   by   creditor,   necessity, 

1320 
Bills  and  notes,  indorser's  right  to 
subrogation  against  holder,  1370 
Bonds  — 
Fiduciaries'  bonds,  1332 
Sureties  on  of&cial  bonds,  1331 
Carrier  as  entitled  to  subrogation 
to  rights  of  shipper,  1372,  1373 
Classes  of  cases  admitted  to  subro- 
gation, 1323 
Collateral  security,  right  of  surety 
to  benefit  of,  1378 
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SUBROGATION—  continued. 
Constable  as  entitled  to  subrogation 

to   ri^ts  of  ezecntion   creditor, 

1370 
Contract,  subrogation  not  dependent 

on,  1316 
Contribution  distinguished,  1312 
ConT«itional  subrogation  — 

Definition,  1312 

Payment  of  taxes,  1369 
Co-obligors  — 

Cosureties,  1361 

Cotenants,  1363 

Joint  debtors,  1361 

Partners,  1364 

Rights  of  cosureties,  1379 

Rule  stated,  1361 
Corporations  — 

OfScers    or    stockholders    paying 
debts  of  corporation,  1375 

Ultra  vires  contracts,  1329 
Cotenants  advancing  money  to  pay 

incnmbranoee,  1360 
Creditors  — 

Accrual  and  termination  of  cred- 
itor's right,  1336 

Security  given  to  indemnify  sure- 
ty, 1335 

Subrogation  of  creditor  to  rights 
of  surety,  1334 
Decedents'  estates,  advancing  money 

to  pay  chaifree  against,  1342 
Defenses,  1393 
Definition,  1311 
Devisee   paying  debts   of  testator, 

1348 
Distinctions,  1312 
Elements  — 

Agreement  or  contract,  1316 

Airaignment  by  creditor,  necessity, 
1320 

Payment  in  monqr,  1320 

Payment  of  whole  debt,  1318 

Payment  on  demand,  1315 

Solvency  «f  debtor,  materiality, 
1315 

Violation  of  lav,  contract  or  sn- 
perior   equities  not  permitted, 
1321 
Equitable  principles  aa  governing, 

1314 
Equitable  subrogation,  1313 
Execution   sales,   see  Pnrehase   at 

void  judicial  sale 


SUBROGATION  —  continued. 

Executor  or  administrator,  payment 
of  incumbrance  to  protect  inter- 
est, 1345-1349 

Exoneration  distinguished,  1312 

Extent  of  subrogation  as  to  amount, 
1388 

Facts  and  circumstances,  right  de- 
pendent on,  1323 

Foreclosure  sales,  see  Purchase  at 
void  judicial  sale 

Government,  subrogation  to  rights 
of,  1390 

Growth  of  doctrine,  1322 

Incumbrances,  see  Advancing  money 
to  pay  incumbrances;  Purchaser 
discharging  incumbrance  on  land 

Indorser's  right  as  against  maker 
of  note,  1370 

Insurer  as  entitled  to  subrogation  to 
rights  of  insured,  1372 

Joint  debtors,  see  Co-obligors 

Judgments  — 
Subrogation    to    lien    generally, 

1383 
Surety's   right  to   enforce   judg- 
ment against  principal,  1384 

Judicial  sales,  see  Purchase  at  void 
judicial  sale 

Laches,  1393 

Legal  subrogation,  1312 

Legatee  paying  debts  of  testator, 
1348 

Lessor  and  lessee,  payment  of  taxes 
on  leased  premises,  1368 

Liability  for  loss  or  injury  caused 
b;^  fault  of  another,  1370 

Limitation  of  actions,  1394 

Married  women,  loans  for  necessa- 
ries, 1374 

TIfarshaling  assets,  enforcement  of, 
1375 

Mortgages  — 

Junior  lienholder's  right  to  as- 
signment, 1386 
Payment  of  debt  by  mortgagor 
after  sale  of  equity  of  redemp- 
tion, 1373 
Pajonent  of  taxes  on  mortgaged 
premises,  1368 

Municipal  corporation  as  entitled  to 
subrogation  to  rights  of  person 
injured  by  defective  street,  1373 

Nature  of  doctrine,  1313 

Origin  of  doctrine^  1313 

Parties,  1396 
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SUBROOATION — eontimied. 
Partners  paying  firm  debts  with  in- 
dividual funds,  1364 
Payment  of  debt  as  essential  to  sub- 
rogation, 1315,  1318 
Pajonent  of  taxes  — 

Conventional  subrogation,  1369 
Lessor  and  lessee,  rights  of,  1368 
Mortgagor  and  mortgagee,  rights 

of,  1368 
Bight   to   snbn^ation   generally, 

1365 
Vendor    and    vendee,    rights    of, 

1368 
Volunteers,  1367 
Pleading,  1395 

Principal  and  surety,  see  Sureties 
Proceedings  to  establish  right,  1391 
Public  ofScers  as  entitled  to  subro- 
gation, 1370 
Purchase  at  void  judicial  sale  — 
Administrator's  sale,  1360 
Execution  sales,  1360 
Executor's  sale,  1360 
Foreclosure  sale,  1357 
Guardian's  sale,  1360 
Right    of    purchaser    generally, 
1356 
Purchaser  discharging  iaeumbrance 
on  land  — 
Purchaser  at  invalid  sale,  1356 
Right    to     subrogation     allowed, 

1352-1364 
Right  to  subrogation  denied,  1354- 
1355 
Reinstatement  of  security,  1388 
Right  dependent  on  facts  and  dr- 

comstances  in  each  case,  1323 
Bights  acquired  — 

Creditors'  rights  of  priority,  1382 
Extent     of    subrog^ation     as     to 

amount,  1388 
General  rule,  1377 
Government,  subrogation  to  rights 

of,  1390 
Junior  lienholder's  right  to  have 

mortgage  assigned,  1386 
Reinstatement  of  security,  1388 
Rule  stated,  1377 
Security  given  for  several  debts, 

right  of  surety  in,  1381 
Subrogation  to  jnc^pments,  1383- 

1386 
Subrogation  to  original  obligation, 

1379-1381 
Surety  paying  debt,  1378 


SUBROGATION—  eontinmd. 
Bights  acquired  — contitvued. 
Surety's  right  to  have  security  or 

judgment  assigned,  1387 
Security  given  to  indemnify  snzety> 
creditor's  right  to  benefit  of,  1335 
Sheriff  as  entitled  to  subrogation  to 

rights  of  execution  creditor,  1370 
Solvent  of  debtor,  materiality,  1315 
Sureties  (see  also  Vendor's  liens)  — 
Advancing  money  to  pay  incum- 
brances, 1337-1345 
Assignee  of  surety  as  entitled  to 

subrogation,  1329 
Bonds  of  fiduciaries,  1332 
Bonds  of  public  of&eers,  1331 
Collateral     security,     right     to, 

1378 
Commencement  of  right,  1329 
Contract  of  suretyship  as  implied 

right,  1329 
Cosureties,  rights  of,  1379 
Creditor  as  subrogated  to  rights 

of  sureties,  1334-1337 
Establishment     of     suretyship, 

1392 
Further  charges  by  principal  on 

securities,  effect,  1333 
Implied  contract  for  subrogation, 

1320 
Judgment  against  principal,  right 

to  enforce,  1384 
Official  bonds,  1331 
Right  generally,  1327 
Rights  acquired  on  payment  of 

debt,  1378 
Security  given  for  several  debts, 

rights  acquired,  1381 
Securities,   right   to    benefit   of, 

1378 
Subrogation  to  original  obligation 

allowed,  1380 
Subrogation   to   original   obliga- 
tion  denied,  1379 
Successive  sureties,  1330 
Ultra  vires  contracts,  1329 
Taxes,  see  Payment  of  taxes 
Tests  for  application  of  doctrine, 

1323 
Tortfeasors  not  entitled  to  subro- 
gation, 1326 
Ultra  vires  contracts,  surety  as  en- 
titled to  subrogation,  1329 
Vendor   and   purchaser,    see   Pur- 
chaser discharging  incumbrance 
on  land 
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SUBROGATION — eontimitd. 
Vendor's  liens— 
Advancing   money   to   disoharge 

lien,  1349 
Loan  of  money  to  pay  purchase 

price,  1351 
Payment     by    vendee's    sniety, 

1350 
Payment  in  reliance  on  defective 

security,  1352 
Payment     of    purchase    money 
notes,  1351 
Volunteers   (see  also  Payment  of 
taxes) — 
Not  entitled  to  subrogation,  1324 
Wages,  advance  to  pay,  1374 
Waiver  of  right,  1393 
Wrongdoers   not   entitled   to   sab- 
rogation,  1326 

avBSOBiPTioirs — 

Acceptance  of  ofier,  1398 

Actions  — 
Evidence,  1407 
Joint  or  several  liability,  1407 
Persons  entitled  to  sue,  1405 

Acts  in  reliance  on  subscription, 
1401 

Assignment  of  note  given  for  sub- 
scription, 1397 

Conditional  subscriptions  — 
Substantial  performance  of  con- 
ditions, 1403 
Time  for  completion  of  work,  1405 

Consideration  — 
Acts    in    reliance    on    considera- 
tion, 1401 
Necessity  of  consideration,  1399 
Promises    of    other    subscribers, 
1400 

C!onstruction  of  subscription,  1397 

Death  as  revoking  offer,  1398 

Death  of  subscriber  before  accept- 
ance of  subscription,  1408 

Defenses  — 

Excess  of  aggregate  subscription 

over  required  amount,  1409 
Fraud,  1409 
Revocation,  1408 
Statute  of  frauds,  1409 

DcAnitions,  1396 

Delivery  of  instrument,  necessity, 
1397 

Evidence   in   actions   on  subscrip- 
tion, 1407 

Fraud  as  defense,  1409 


SUBSCRIPTIONS — eonUmted. 
Indefiniteness  as  to  payee,  effect, 

1399 
Joint  or  seveial  liability,  1407 
Nature  of  subseription,  1397 
Note   given   for    subscription,    as- 
signment, 1397 
Offer  and  acceptance,  1398 
Payee,  effect  of  indefiniteness  as  to, 

1399 
Policy  of  courts  towards  subscrip* 

tion  contracts,  1398 
Promises  of  other  subscribers  as 

consideration,  1400 
Revocation   of  subscriptions,  1408 
Statute  of  frauds  as  defense,  1409 
Writing,  necessity,  1409 

SUNDATB  AND  HOUDATB  — 

Advertising  in  Sunday  papers,  1437 

Amusements  — 
Moving  picture  shows,  1428 
Sunday  baseball,  1427 
Validity  of  prohibition  generally, 
1426 

Bailments  made  on  Sunday,  1438 

Bail  taken  on  Sunday,  1448 

Barber  shops  — 
Business  of  barbering  as  work  of 

necessity,  1422,  1424 
Instances   of  valid   acts  reUiting 

to  barber  shops,  1425 
Special  prohibition  of  barbering 
on    Sunday,    constitutionality, 
1423 

Baseball    on    Sunday,    validity    of 
prohibition,  1427 

Bills  and  notes  made  on  Sunday, 
1439 

Bonds  executed  on  Sunday,  1440 

Carriage    of    goods    on     Sunday, 
1440 

Charity,  works  of  excepted  in  stat- 
ute, 1421-1422 

Cigani,  sale  on  Sunday  as  work  of 
necessity  or  charity,   1422 

Class    legislation,    ground    of    at- 
tacking Sunday  laws,  1415 

Constitutionality  of  Sunday  laws  — 
Class  leg^islation,  1415 
Grounds  of  attack,  1415 
Illegal  restraint  on  trade  or  com- 
merce. 1416 
Police  power,  exercise  of,  1416 
Privileges    and    immunities    of 
citizens,  1416 
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SUNDAYS  AHV  HOLIDATS  —  eon- 

tinued. 
Constitutionality  of  Sunday  lairo  — 
continued. 

BeligiouB  grounds  as  affecting 
constitutionality,  1416 

Bights  of  life,  liberty  and  prop- 
erty as  affected,  1416 

Special  or  local  legislation,  1416 
Construction  of  Sunday  laws,  1417 
Contracts  — 

Advertisements  on  Sunday  papers 
1437 

Bailment  and  hiring,  1438 

Bills  and  notes,  1439 

Bonds,  1440 

Breach  of  warranty  in  Sunday 
contract,  1437 

Carriage  of  goods,  1440 

Common  law  doctrine  as  to 
validity  of  Sunday  contracts, 
1430 

Completion  of  secular  day,  1433 

Deeds  executed  on  Sunday,  1441 

Demand  of  performance  on  Sun- 
day, 1441 

Execution  by  agent,  1432 

Fraud  in  inducing  Sunday  con- 
tract, 1436 

Gifts,  1442 

Ignorance  of  party  as  to  signing 
on  Sunday,  1432 

Labor  contracts,  1442 

Lex  loci  contractus  as  governing, 
1431 

Loans,  1443 

Mortgages,  1441 

Payments,  1435 

Performance  called  for  on  Sun- 
day, 1434 

Pleading  in  action  on  Sunday 
contract,  1437 

Batiiication  of  Sunday  con- 
tracts, 1434 

Becovery  of  consideration  or 
property,  1435 

Statutory  prohibition  of  Sunday 
contracts,  1431 

Subscriptions,  1443 

Tender  of  performance,  1441 
Crops  — 

Harvesting   on   Sunday   to   save 
expense  as  work  of  necessity, 
1422 
Drads  executed  on  Sunday,  1441 


SUNDAYS  AND  HOLIDAYS  —  con- 

tinued. 
Definitiims  — 

HoUday,  1413 

Sunday,  1413 
D^>ositions,  validity  when  taken  on 

Sunday,  1445 
Exceptions  in  statutes  — 
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